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AMENDMENTS  TO  RULES 


PROBATE  COURTS  OF  MICHIGAN » 


Rule  17.    ORDERS  AND  DECREES. 

Sec.  1.  All  orders  and  decrees  of  the 
court  shall  be  in  tvrlting,  or  printed,  and 
signed  by  the  Judge.  Such  original  orders 
or  decrees,  after  being  recorded,  shall  be 
placed  in  the  flies  of  the  court  Upon  the 
final  settlement  of  any  estate,  or  the  con*- 
pletion  of  any  proceedings  in  the  court,  all 
petitions,  orders  and  other  papers  filed  there- 
in shall  be  arranged  and  attached  In  the 
order  in  which  they  are  filed,  and  a  certifi- 
cate of  enrollment  annexed  thereto  by  the 
judge,  register  or  clerli  of  the  court. 


Sec.  2.  In  any  county  having  more  than 
one  probate  Judge  the  Judge  who  has  served 
the  longest  perlud  continuously  shall  be 
called  the  presiding  Judge  who  may,  by  an 
order  duly  made  and  entered  in  the  Journal 
of  the  court,  authorize  the  register  thereof 
to  sign  In  the  name  of  the  Judge  who  made 
the  same,  all  orders  or  decrees  of  such  court, 
with  the  same  force  and  effect  as  though 
said  Judge  had  signed  them.  In  all  such 
cases  said  register  shall  place  bis  Initials 
under  said  signature. 

Adopted  by  tlie  Supreme  Court  December  22, 
1021. 


»  For  other  rulee,  see  176  N.  W.  vll ;  177  N.  W.  xl ;  181  N.  W.  tH. 
184  N.W.  (vU)« 
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HAUER  at  al.  v.  HAUER.    (No.  4879.) 

(Supreme  Court  of  South  Dakota.    Aof.  15, 
1921.) 

Will*  €s>l  Id— Evidence  heM  to  show  Mfflclent 
declaratloo  by  teotatrix  to  wltaecses  that  in- 
strument was  her  will. 
Dridence  that  before  testatrix,  who  could 
not  speak  Bn^sh,  signed  the  will,  It  was  read 
over  to  her  by  one  of  the  subscribing  witnesses, 
who  informed  her  in  her  native  language  of  its 
provisions,  whereupon,  in  the  presence  of  the 
subscribins  witnesses,  she  nodded  her  head  and 
signed  the  will,  held  snffident  to  snst^n  a  find- 
ing that  testatrix  had  declared  the  instrument 
was  her  will  and  requested  the  subscribing  wit- 
nesses to  sign  it  (citing  7  Words  and  Phrases, 
First  Series,  p.  6121). 

Whitinf,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Grant  County; 
Frank  Anderson,  Judge. 

Proceeding  to  contest  tbO  will  of  Natalie 
Hauer,  deceased,  by  Fred  Hauer  and  others 
against  Otto  F.  Hauer.  The  Judgment  and 
order  of  the  county  court  admitting  the  will 
to  probate  was  affirmed  by  tbe  circuit  court 
on  appeal,  and  contestants  appeal  from  tbe 
Judgment  and  from  the  order  denying  a  new 
trial.  AfQrmed. 

Thad  h.  Fuller,  of  Mllbank,  J.  M.  Huff,  of 
Belvldere,  111.,  and  Howard  (J.  Fuller,  of 
Pierre,  for  appellants. 

Geo.  S.  RU,  of  Milbank,  for  respondent 

McCOY,  J.  This  is  an  appeal  from  a  Judg- 
ment of  the  circuit  court  of  Grant  county, 
afiirming  a  Judgment  and  order  of  the  county 
court  admitting  to  probate  the  will  of  one 
Natalie  Hauer;  deceased.  The  probate  of 
said  will  was  oi>posed,  and  contest  InternciRd 
on  the  groimds,  first,  that  said  testatrix  'had 
not  sufficient  mental  capacity  to  make  a  will ; 
second,  undue  influence  and  fraud  in  secur- 
ing her  to  execute  said  will ;  and,  third,  that 
said  will  was  not  executed  according  to  law. 
It  appears  that  the  testatrix  executed  said 
will  on  the  14th  day  of  July,  1909,  and  died 
November  28,  1917,  aged  about  75  years.  No 
evidence  of  fraud,  undue  influence,  or  incapac- 


ity to  ma^e  a  will  appears  from  the  record ; 
while,  on  the  other  hand,  the  surrounding 
circumstances  and  evidence  indicate  that  at 
the  time  of  making  said  will  said  testatrix 
was  of  sound  and  disposing  mind  and  mem- 
ory, and  that  the  making  of  said  will  was  her 
free  and  voluntary  act  It  will  serve  no  use- 
ful purpose  to  refer  to  or  repeat  the  evidence 
in  relation  to  these  propositions. 

The  important  and  substantial  question 
presented  by  the  record  is  whether  or  not 
the  said  will  was  executed  in  accordance 
with  the  provisions  of  our  statute.  The 
statute,  so  far  as  material  to  tbe  facts  of  this 
case,  provides  that  every  will,  other  than 
a  nuncupative  will,  most  be  in  writing,  sub- 
scribed at  the  Old  thereof  by  the  testator 
himself,  or  some  person,  in  bis  presence  and 
by  bis  direction,  must  subscribe  bis  name 
thereto;  that  tbe  subscription  must  be  made 
in  tbe  presence  of  tbe  attesting  witnesses; 
that  the  testator  must  at  the  time  of  sub- 
scribing declare  to  the  attesting  witnesses 
that  the  instrument  is  his  will;  that  there 
must  be  two  attesting  witnesses,  each  of 
whom  must  6ign  his  name  as  witness  at  the 
end  of  the  will,  at  the  testator's  request,  and 
in  his  presence.    Section  613,  Code  1919. 

In  this  case  It  appears  that  the  testatrix 
was  German,  who  could  not  speak  or  under- 
stand the  English  language.  Tbe  will  was 
drawn  up  and  executed  In  the  office  of  her 
attorney,  who  called  tbe  subscribing  witnes.s- 
•es.  After  the  will  was  prepared,  one  of  the 
subscribing  witnesses,  one  Mittelstaedt,  who 
spoke  both  German  and  Knglisb,  read  over 
tbe  Instrument,  and  then  read  and  interpret- 
ed the  substance  thereof  in  German  to  de- 
cedent, and  then  and  there  in  German  ex- 
plained to  her  the  disposing  parts  of  said 
will,  explaining  to  her  what  was  in  the  In- 
strument, and  the  manner  In  which  she  was 
disposing  of  her  property,  and  that  she  then 
and  there  said  in  German  that  that  was  ac- 
cording to  her  wishes,  and  nodded  her  assent 
thereto,  and  she-  then  and  there  signed  and 
executed  the  instrument  In  tbe  presence  of 
both  tbe  subscribing  witnesses.  Thereafter 
Mittelstaedt  signed  tbe  said  Instrument  as  a 
snbecribing  witness.    Thereafter   McKenna, 
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•tl^an'oAipIbyeb  lo  (66^  office  of  the  attorney 
'who  iitW  tire-  will,'  and  who  had  previously 
read  the  will,  and  knew  the  contents  thereof, 
and  knew  that  it  was  Intended  as  her  will, 
and  who  saw  and  heard  what  took  place  be- 
tween the  subscribing  witness,  Mlttelstaedt, 
and  the  testatrix,  immediately  before  and  at 
the  time  she  executed  the  same,  and  who  saw 
her  nod  her  assent  to  what  Mittelstaedt  had 
apparently  stated  to  ber,  and  then  saw  her 
execute  the  will  thereafter  also  executed  and 
signed  the  said  Instrument  as  a  second  sub- 
scribing witness  thereto.  The  subscribing 
witness  McKenna  could  not  speak  or  under* 
stand  the  German  language.  We  are  of  the 
opinion  that  what  took  place  at  the  esecutloD 
of  the  will  in  question  folly  satisfied  the 
provisions  of  the. statute. 

It  is  contended  by  contestant  that  no  dec- 
laration that  it  was  her  will  and  no  request 
to  sign  was  m.ide  to  the  subscribing  witness- 
es by  the  testatrix.  We  are  of  the  view, 
however,  that  the  evidence  was  sufficient  to 
imply  such  a  declaration  and  request  on  ner 
part  In  the  case  of  In  re  Johnson,  152  CaL 
778,  93  Pac.  1015,  among  other  things,  the 
court  said: 

"There  was  no  very  satisfactory  evidence  that 
at  the  time  of  its  execution  the  deceased  made 
an  express  declaration  to  the  subscribing  wit- 
nesses that  the  document  executed  wns  her 
will,  or  expressly  requested  them  to  attest  it. 
But  an  express  dedaration  and  request  are 
not  absolutely  necessary.  It  is  sufBdent  if,  at 
the  time,  she  did,  by  words  or  conduct,  convey 
to  them  the  information  that  the  instrument 
was  her  will,  and  that  she  desired  them  to  at- 
test it  as  witnesses." 

In  the  case  of  Brenj^e  t.  Tucker,  114  Md. 
597,  80  Atl.  224,  among  other  thihgs  the  court 
said: 

"The  statute  requires  that  the  testator  shall 
reqnest  the  stibscribing  witnesses  to  attest  his 
will;  but  it  is  not  necessary  that  he  should  in 
terms  ask  them  to  sign,  as  other  facts  may  con- 
stitute  a  legal  request  on  his  part." 

See  Gross  v.  Bumeston,  91  Md.  383,  46  Atl. 
993 ;  Craig  v.  Trotter,  252  lU.  228,  96  N.  E. 
1003;  7  Words  and  Phrases,  First  Series, 
6121. 

Finding  no  error  In  the  record,  the  judg- 
ment and  order  appealed  from  are  affirmed. 

WHITING,  J.  (dissenting).  I  can  And  no 
evidence  showing  that  Mittelstaedt  ever  read 
the  whole  will  himself  or  translated  or  at- 
tempted to  translate  any  portion  thereof  to 
Natalie  Hauer.  All  he  claims  to  have  done 
was  to  read  a  part  of  the  will  and  then  ad- 
rise  decedent  as  to  what  would  be  the  effect 
of  the  provisions  which  purported  to  dispose 
of  ber  property.  He  did  not  read  the  at- 
testation clause.  There  is  absolutely  no  evi- 
dence that,  either  by  word  or  sign,  testator 
asked  either  witness  to  sign  the  instrument 


as  a  witness.  There  Is  absolutely  qo  evi- 
dence to  support  the  statement  in  the  ma- 
jority oi^nion  that  the  witness  McKenna 
"saw  ber  nod  her  assent  to  what  Mittel- 
staedt had  apparently  stated  to  her."  The 
only  evidence  as  to  her  nodding  to  any  one 
was  the  evidence  of  McKenna  who  swore  that 
he  did-not  "recall  the  conversation  with  Mrs. 
Hauer  no  more  than  the  time  I  met  her  she 
spoke  to  me,  nodded  her  head."  While  there 
la  evidence  that  Mrs.  Hataer  desired  to  make 
a  will,  there  is  not  one  syllable  of  evidence 
that  she  knew  the  paper  she  signed  that  day 
was  a  will  and  not  a  deed — no  one  swears 
to  having  used  the  word  "will"  in  her  pres- 
ence, or  to  her  using  any  term  showing  she 
knew  the  nature  of  the  instrum^it.  To  my 
mind,  the  decision  herein  should  be  control- 
led by  our  holdings  in  Ross  v.  Taylor,  39  S. 
D.  608, 165  N.  W.  1079,  wherein  we  held  tiiat 
the  burden  of  proving  due  execution  of  a 
will  was  upon  the  proponent  thereof;  that 
when  an  attestation  clause  is  not  read  by 
or  to  a  subscribing  witness,  the  recitations 
in  such  clause  are  without  weight ;  that  there 
must  be  something  to  show  that  testator 
knew  the  nature  of  the  Instrument  she  sign- 
ed ;  and  that  there  must  be  some  declaration 
by  testator  to  the  subscribing  witnesses 
(though  not  necessarily  by  word)  conveying 
the  information  that  the  Instrument  is  ber 
wIlL 


OVEROAARQ  V.  GOODHOPE.     (No.  4778.) 

(Supreme  Court  of  South  Dakota.     Aug.  15, 
1921.) 

1.  New  trial  «=>I55— Court  oan  eatertala  na- 
tion mora  than  a  year  after  Judgment  where 
record  does  not  show  Judgment  roll  had  been 
filed. 

Where  an  appeal  from  a  judgment  could  be 
taken  at  any  time  within  a  year  after  the  filing 
of  the  judgment  roll,  and  the  record  does  not 
show  when,  if  ever,  the  judgment  roll  was  filed, 
but  the  appellant's  statement  that  the  appeal 
was  taken  within  the  time  allowed  by  law  was 
nst  controverted,  the  time  for  appealing  had 
not  expired,  and  the  trial  court  had  not  lost 
jurisdiction  to  hear  the  motion  for  new  trial 
noticed  more  than  one  year  after  the  judgment 
was  rendered. 

2.  Exchange  of  property  $=38(4)  —  Evidence 
held  to  show  plaintiff  accepted  note  as  pay- 
ment of  sum  due  from  defendant. 

In  a  suit  to  cancel  a  contract  for  the  ex- 
change of  lands,  evidence  that  when  defendant 
was  unable  to  satisfy  an  incumbrance  against 
the  land,  plaintiff  accepted  a  promiasoi?  note 
from  a  third  party  for  the  amount  involved, 
and  then  took  a  deed  to  defendant's  property, 
which  he  subsequently  sold  to  a  third  party, 
held  to  show  that  plaintiff  accepted  the  note  afr 
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payment  of  tb«  inGOinbrasM,  ao  that  he  was  not 
entitled  to  cancel  the  contract  for  nonpayment 
thereof,  and  coald  be  compelled  to  deliver  a 
deed  for  the  land  he  agreed  to  convey  to  defend- 
ant. 

Appeal  from  Circuit  Court,  Hand  County; 
John  F.  Hughes,  Judge. 

Action  by  Mads  N.  Orergaard  against  T. 
B.  Goodhope  to  cancel  a  contract  for  the  ex- 
change of  property.  Judgmoit  for  defend- 
ant, and  plaintiff  appeals  from  the  Judgment, 
and  from  the  order  overruling  his  motion 
for  new  trial.  Appeal  from  Judgment  dis- 
mieeed,  and  order  overruling  motion  for  new 
trial  affirmed. 

Cbas.  H.  Bartelt,  of  Sioux  Falls,  and  Alan 
Bogue,  Jr.,  of  Parker,  for  appellant 

Gardner  A  Ghurchill,  of  Huron,  for  re- 
spondent 

POIXiBT,  P.  J.  In  this  action  the  Judg- 
ment was  entered  In  the  circuit  court  of 
Hand  county  on  the  4th  day  of  October,  1918. 
On  the  23d  day  of  January,  1920,  appellant 
served  notice  of  motion  for  a  new  trial.  This 
notice  fixed  the  hearing  of  the  motion  for 
February  2,  1920,  and  on  that  day  the  mo- 
tion was  heard  and  denied.  Notice  of  the 
entry  of  the  order  denying  a  new  trial  was 
served  on  counsel  for  appellant  on  the  12th 
day  of  May,  1920,  and  on  the  8th  day  of  July, 
1920,  appellant  perfected  an  appeal  from  the 
judgment  and  the  order  denying  the  new 
trlaL  On  the  6th  day  of  October,  1920,  re- 
spondent moved  to  dismiss  the  appeal,  on 
the  ground  that  said  appeal  liad  not  been 
taken  within  the  time  allowed  by  law.  Up- 
on the  return  of  this  motion  an  order  was 
entered  by  this  court  dismissing  the  appeal 
from  the  Judgment  on  the  ground  that  the 
appeal  had  not  been  taken  within  a  year 
after  the  entry  of  such  Judgment.  But, 
the  appeal  from  the  order  denying  a  new 
trial  having  been  taken  within  60  days 
after  the  service  of  the  notice  of  the 
entry  of  such  order,  the  motion  to  dis- 
miss the  appeal  as  to  this  order  was  denied. 
The  matter  is  now  submitted  on  the  merits, 
upon  the  appeal  from  the  order  denying  a 
new  trial,  and  respondent  moves  to  have  the 
order  denying  a  new  trial  affirmed,  on  the 
ground  that  the  trial  court  was  without  Ju- 
risdiction to  grant  a  new  trial. 

[1]  This  motion  cannot  be  granted.  Prior 
to  the  first  of  July,  1919,  an  appeal  from 
a  Judgment  could  be  taken  any  time  within 
a  year  after  the  filing  of  the  judgment  roll. 
There  Is  nothing  in  the  record  to  show  when, 
If  ever,  the  judgment  roll  In  this  case  was 
filed,  and  appellant  states  In  his  brief  that 
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the  appeal  was  taken  within  the  time  allow- 
ed by  law.  :This  statement  is  not' controvert- 
ed by  respondent,  and,  in  the  absence  of  any- 
thing in  the  record  to  the  contrary,  appel- 
lant's statement  will  be  taken  to  be  true 
The  Judgment  roll  not  having  been  filed,  the 
time  for  appealing  had  not  expired,  and  the 
trial  court  had  not  joist  Jurisdiction  to  hear 
the  motion  for  new  trial  on  the  2d  day  of 
February,  1920;  and,  the  appeal  having  been 
taken  within  60  days  after  serving  notice  of 
the  entry  of  the  order  denying  the  motion, 
the  appeal  was  taken  within  the  time  allow- 
ed by  law,  and  the  motion  to  affirm  the  order 
mnst  be  denied.  This  necessitates  a  consid- 
eration of  the  case  on  the  merits. 

[2]  nie  CMitroTersy  grew  out  of  a  con- 
tract to  trade  or  exchange  certain  real  es- 
tate owned  by  plaintiff  and  defendant  re- 
spectively. Under  the  terms  of  the  contract 
each  party  was  to  deliver  to  the  other  a 
deed  conveying  title  clear  of  Incumbrance, 
bnt  when  the  abstracts  were  examined  It 
was  fonnd  there  wae  Incumbrances  against 
defendant's  property.  Certain  negotiations 
were  had  with  a  view  of  disposing  of  the  dif- 
ferences arising  out  of  these  incumbrances, 
and  everything  was  finally  adjusted  except 
an  item  of  $165,  that  plaintiff  claimed  de- 
fendant should  pay.  This  sum  defendant 
does  not  appear  to  have  been  able  to  pay; 
but  plaintiff  was  anxious  to  close  the  deal, 
and  in  order  to  get  It  closed  he  accepted  a 
promissory  note  for  the  amount  involved 
frcnn  a  third  party.  Defendant  then  deliver- 
ed the  deed  to  his  property.  The  deed  was 
accepted  by  plaintiff,  and  he  immediately 
sold  the  property  to  a  third  party.  But  he 
refused  to  deliver  the  deed  conveying  Ills 
property  to  defendant  because  the  $165  had 
not  been  paid,  and  brought  this  action  to  can- 
cel the  contract  because  of  the  nonpayment 
of  said  sum  of  money,  although  he  makes 
no  offer  to  return  the  property  he  bad  re- 
ceived from  defendant  or  to  make  restitu- 
tion of  'any  kind.  Findings  and  Judgment 
were  for  defendant,  and  plaintiff  appeals. 

The  trial  court  found  as  a  fact  that  the 
$165  above  ■  referred  to  was  accepted  by 
plaintiff  in  payment  of  the  amount  plaintiff 
claimed  was  due  him  from  defendant  as  a 
condition  for  the  delivery  of  plaintiff's  deed. 
We  believe  this  finding  Is  fully  supported  by 
the  evidence;  in  fact,  the  execution  and  de- 
livery of  this  note  is  explained  on  no  other 
theory,  and  when  It  was  accepted  by  plain- 
tiff defendant  was  entitled  to  a  deed  for 
plaintiff's  property  according  to  the  terms 
of  the  contract,  and  a  decree  to  that  effect 
was  properly  entered. 

The  order  appealed  from  is  affirmed. 
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McALPIN  V.  GREMMELS.      (No.  4836.) 

(Supreme  Court  of  South  Dakota.     Auf.  16, 
Itf-il.) 

1.  Seduction  <8=>6 — Only  unmarried  woman  may 
recover  damaoes  for  her  own  seduction. 

A  Tirtuous  woman,  married  or  unmarried, 
may  be  seduced  by  a  man,  single  or  married; 
but,  under  Kev.  Code  1919,  i  "2977,  only  an 
unmarried  woman  may  recover  damages  for 
her  own  seduction. 

2.  Seduction  «=>5— Married  man  may  be  guilty 
though  woman  knew  he  was  married. 

A  married  man  may  be  guilty  of  seduction, 
though  the  woman  knew  he  was  married. 

Appeal  tioax  Circuit  Court,  Mhindiaha 
County;  John  T.  Medin,  Judge. 

Action  by  Edna  Alice  McAlpin  against 
Charles  F.  Gremmels.  From  an  order  over- 
ruling a  demurrer  to  the  complaint,  defend- 
ant appeals.    Reversed. 

Kirby,  Kirby  &  Klrby  and  W.  J.  EUwood, 
all  of  Sioux  Falls,  for  appellant. 

Christopherson,  Melquist  &  Davenport,  of 
Bioux  Falls,  for  respondent. 

SMITH,  J.  Appeal  from  an  order  over- 
raUng  a  demurrer  to  plaintUTs  complaint 
The  amended  complaint  covers  24  printed 
pages  of  the  brief.  The  substance  of  the 
complaint  is  that  plaintiff,  since  February 
17, 1919,  has  been  and  is  a  single  and  unmar- 
ried woman,  and  at  all  times  previous  to  her 
acquaintance  and  association  with  defend- 
ant was  a  chaste  and  virtuous  woman;  that 
since  the  latter  part  of  October,  1918,  when 
they  first  became  acquainted,  the  defendant 
frequently  visited  plaintiff  at  her  residence 
In  Sioux  Falls,  and  by  means  of  protesta- 
tions and  promises  of  love  and  affection  caus- 
ed her  to  love  and  trust  him,  and  by  promis- 
es of  marriage  In  the  near  future,  and  by  the 
furnishing  and  use  of  intoxicating  liquors, 
all  with  Intent  to  debauch  the  plaintiff — 
setting  forth  the  acts  and  protestations  of 
defendant  at  great  length,  and  with  nau- 
seating detail — the  plaintiff  was  persuaded 
and  induced  to  have  sexual  Intercourse  with 
defendant,  and  thereby  became  and  now  is 
pregnant. 

[t]  A  virtuous  woman,  married  or  unmar- 
ried, may  be  seduced  by  a  man,  single  or 
married;  but,  under  the  statutes  of  this 
state,  only  an  unmarried  woman  may  recover 
damages  for  her  own  seduction.  Rev.  (3ode 
1919,  §  2977;  Smith  v.  Yaryan,  69  Ind.  445, 
35  Am.  Kep.  232;  Greenman  v.  O'Rlley,  144 
Mich.  534,  108  N.  W.  421,  115  Am.  St.  Rep. 
466 ;  Velthouse  v.  Alderlnk,  l.'JS  Mich.  217, 117 
N.  W.  76,  18  L.  R.  A.  (N.  S.)  587,  15  Ann.  Cas. 
1111;  Love  T.  Masoner,  6  Baxt.  (Tenn.)  24,  32 
Am.  Rep.  522;    24  R.  O.  L.  744,  t  17. 

[2]  A  married  man  may  be  guilty  of  seduc- 
tion, though  the  woman  knew  he  was  mar- 


ried. Marshall  ▼.  Taylor,  98  CaL  66,  32  Paa 
867,  85  Am.  St  Rep.  144 ;  24  R.  0.  V.  7S4,  f| 
5,  6;  Hawk  v.  Harris,  112  Iowa,  643, 84  N.  W. 
664,  84  Am.  St  Rep.  352;  Morgan  y.  Muench, 
181  Iowa,  719,  166  N.  W.  819.  The  com- 
plaint alleges  and  the  demurrer  admits  that 
plaintiff,  prior  to  her  association  with  de- 
fendant, was  a  chaste  and  virtuous  woman. 
No  discussion  of  that  proposition  is  neces- 
sary at  this  time.  But  under  the  statute 
only  an  unmarried  woman  may  maintain  an 
action  for  damages  for  her  own  seduction. 
Gover  V.  DUl,  3  Iowa,  337;  Dowling  v.  Crapo, 
66  Ind.  209. 

The  complaint  falls  to  allege  that  plaintiff 
was  immarrled  at  the  time  the  alleged  seduc- 
tion was  accomplished,  and  for  that  reason 
does  not  state  a  cause  of  action. 

The  order  of  the  trial  court  overruling  the 
d^nurrer  is  reversed. 


BURDICK  V.  FARMERS'  MERCANTILE 
CO.  et  al. 

(Supreme  Court  of  North  Dakota.    June  22, 
1921.) 

(ByVabua  hy  th«  Oouri.) 

1.  Execution  iS=>289— Doctrine  of  caveat  emp- 
tor applies  to  assignee  of  purchaser. 

The  doctrine  of  caveat  emptor  applies  to 
the  assignee  of  a  purchaser  at  an  execution 
sale. 

2.  Evidence  i8=>43(l)-^preme  Court  takes 
Judicial  notice  of  Its  determinations  alleged 
In  complaint. 

The  Supreme  Court  may  take  judicial  no- 
tice of  its  determinations  alleged  in  a  com- 
plaint 

3.  ExeoutloK  «=9289— Assigaee  of  sherMf  s  oer- 
tlllcate  of  sale  not  liaMe  for  subsequent  fail- 
ure of  title. 

In  the  absence  of  an  express  warranty  or 
fraud  the  assignee  of  a  sheriff's  certificate  up- 
on execution  sale  of  real  property  is  not  liable 
for  the  failure  or  partial  failure  of  title  there- 
after resulting. 

Appeal  from  District  Oourt  Ramsey  Coun- 
ty ;  Burr,  Judge. 

Action  by  Orlln  L.  Burdlck  against  the 
Termers'  Mercantile  Company  and  others. 
From  an  order  sustaining  a  demurrer  to  the 
complaint,  plaintiff  appeals.     Affirmed. 

Serumgard  &  Conant  of  Devils  Iiake,  for 
appellant 

Clyde  Duffy,  of  Minnewaukan,  for  respond- 
ents. 

C.  W.  Buttz,  of  Devils  Lake,  pro  se. 

Statement. 
BRONSON,  J.    The  plaintiff  has  appealed 
from  an  order  sustaining  a  demurrer  to  the 
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complaint,  on  the  grounds  that  tbe  same 
does  not  state  a  cause  of  action.  Tbe  com- 
plaint alleges  that  in  1906  Wm.  Burdick, 
then  a  minor,  16  years  old,  received  a  con- 
signment of  nursery  stock  valued  at  1217; 
that  the  same  was  worthless,  and  the  cus- 
tomers of  Burdick  refused  to  accept  the 
same;  that  plaintiff  refused  to  become  re- 
sponsible for  bis  son's  indebtedness,  and  that 
Gaslmian  sold  the  claim  to  one  Christian- 
son,  or  tbe  State  Bank  of  Minnewaakan ;  tliat 
tn  April,  1908,  Kitsey  G.  Burdick,  wife  of 
the  plaintiff,  conveyed  500  acres  of  land  In 
Benson  county  to  Jessie  James,  who  there- 
upon went  into  possession;  that,  in  May, 
1908,  through  threats  and  duress,  Christian- 
son  procured  from  Kitsey  G.  Burdick  a  note 
for  $217,  payable  to  tbe  State  Bank  of  Min- 
newaukan,  for  the  claim  against  tbe  minor; 
that,  in  August,  1908,  Kitsey  G.  Burdick, 
after  consulting  an  attorney,  received  ad- 
vice to  be  adjudged  a  bankrupt,  and  thereup- 
on, pursuant  to  proceedings,  she  was  ad- 
Judged  a  bankrupt;  that  Christianson  there- 
upon had  himself  appointed  as  trustee  in 
bankruptcy,  and  instituted  proceedings  to  set 
aside  tbe  deed  from  Kitsey  G.  Burdick  to 
Jessie  James;  that  subsequently  Christian- 
son  died,  and,  upon  application  of  the  State 
Bank,  the  defendant  Buttz  was  appointed 
trustee  Instead;  that,  in  1911,  the  defend- 
ants Buttz  and  Binness,  lawyers,  forced  such 
action  to  trial,  and  tbe  same.  In  March, 
1912,  was  dismissed  by  the  district  court; 
that  from  September,  1906,  until  March, 
1912,  the  plaintiff  and  his  wife  resided  in 
northern  Canada,  and  were  In  tbis  state  for 
only  short  visits;  that  they  believed  that 
the  decision  by  the  trial  court  ended  the 
matter,  and  vested  the  title  in  Jessie  James ; 
that  in  the  spring  of  1912(7),  the  defendant 
Aaker,  as  managing  officer  of  the  defendant 
Mercantile  Company,  employed  the  defend- 
ants Buttz  and  Sinness  to  collect  the  debt 
against  John  James  and  Jessie  James,  and 
that,  pursuant  to  action,  Judgment  was  oto- 
tained  against  John  James  and  Jessie  James 
for  $811.79  on  or  about  November  14,  1911; 
that  subsequently  tbe  defendants  Buttz  and 
Sinness  caused  execution  to  be  Issued  against 
tbe  property  of  John  James  and  Jessie 
James,  and  levied  upon  the  grain  raised  up- 
on the  lands  mentioned  in  1912  and  applied 
the  same  upon  tbe  Judgment;  that  subse- 
quently the  defendant  Buttz,  who  had  be- 
come district  Judge,  confirmed  tbe  sale;  that 
there  still  remained  upon  the  Judgment  un- 
paid about  $900;  that  In  November,  1913, 
the  defendant  Sinness  Issued  an  execution 
on  the  Judgment,  made  a  levy  upon  the  land 
mentioned,  and  caused  tbe  same  to  be  sold 
for  some  $869  to  the  defendant.  Mercantile 
Company;  that  the  defendant  Buttz,  as  dis- 
trict Judge,  in  December,  1913,  confirmed  the 
sale ;  that  during  such  time  the  plaintiff  and 
his  wife  were  living  in  Canada,  and  had  no 
notice  of  the  sale  of  the  land  until  the  fall 


of  1914 ;  that  in  the  meantime  Jessie  James 
had  conveyed  the  land  to  tbe  plaintiff;  that 
the  plaintiff,  in  19l4,  bad  rented  tbe  laud  to 
Johnson;  in  October,  1914,  Johnson  notified 
tbe  plaintiff  that  tbe  Mercantile  Company 
claimed  tbe  crop;  that  thereupon  the  plain- 
tiff went  to  Bensob  county  and  Investigated; 
that  he  was  Informed  that,  unless  he  redeem- 
ed or  got  an  assignment  of  the  sheriff's  cer- 
tificate of  sale,  he  would  lose  tbe  land,  and 
the  Mercantile  Company  would  claim  title 
thereto;  that  thereupon  tbe  plaintiff  nego- 
tiated with  the  Mercantile  Company,  and. 
In  consideration  of  $925,  received  an  assign- 
ment of  the  sheriff's  certificate  of  sale ;  that 
thereafter,  in  February,  1915,  the  sheriff 
executed  a  sheriffs  deed  to  the  plaintiff; 
immediately  thereafter  the  plaintiff  went  to 
Canada,  on  information  and  belief  that  the 
defendant  Buttz,  upon  learning  that  the 
plaintiff  had  obtained  a  sberiflTs  deed,  as 
trustee  of  the  estate  of  Kitsey  Burdick,  a 
bankrupt,  together  with  Sinness,  perfected 
an  appeal  to  tbe  Supreme  Court  of  this  state 
from  the  Judgment  dismissing  tbe  action 
mentioned;  that  thereafter  the  Supreme 
Court,  upon  hearing,  set  aside  the  convey- 
ance to  Jessie  James  from  Kitsey  Burdick, 
and  vested  tbe  title  in  Buttz  as  trustee;  "that 
the  order  of  said  Supreme  Court  was  sub- 
sequently followed  out,  and  that  for  said 
reason  the  title  of  Jessie  James  to  such  prop- 
erty failed;"  that  by  reason  of  the  decision 
of  the  Supreme  Court  tbe  assignment  of  the 
sheriff's  certificate  of  sale  from  the  Mer- 
cantile Company  to  the  plaintiff  failed,  and 
the  payment  of  $526  by  tbe  plaintiff  was 
wholly  without  consideration,  and  was  ob- 
tained through  misrepresentations ;  that  the 
plaintiff  would  not  have  purchased  tbe  same 
unless  he  believed  that  the  sale  was  in  all 
respects  valid,  and  that  the  assignment  of 
the  certificate  of  sale  would  mature  into  a 
fee  simple  upon  tbe  issuance  of  tbe  Sheriff's 
deed;  that,  in  addition,  relying  upon  repre- 
sentations made,  the  plaintiff  paid  taxes  be- 
tween December,  1914,  and  December,  1915, 
amounting  to  $532,  also  erected  two  frame 
buildings  on  tbe  premises  worth  $1,000,  and 
cleared  26  acres  of  land  reasonably  worth 
$500,  employed  counsel  and  incurred  eipens*- 
es  to  the  amount  of  $250 — for  all  of  which 
Judgment  was  claimed  against  the  defend- 
ant for  about  $3,200,  with  interest. 

Decision. 

The  plaintiff  presents  the  question  of 
whether  the  assignee  of  the  purchaser  at  an 
execution  sale  can  recover  from  such  pur- 
chaser upon  the  failure  of  title  In  tbe  prem- 
ises concerned.  It  is  contended  that  tbe 
sheriff's  certificate  of  sale  involved  herdn 
conveyed  no  title;  that  it  was  merely  a  chose 
in  action,  and  as  such  personal  property; 
that  section  6984,  C.  h.  1913,  applies,  which 
provides: 
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"One  who  sells  or  agrees  to  sell  an  instrn- 
rneut  purportjng  to  bind  any  one  to  the  per- 
formance of  an  act  thereby  warrants  the  in- 
stniment  to  b*  what  it  purports  to  be  and  to 
be  binding  according  to  its  purport  npon  all 
parties  thereto;  and  also  warrants  that  he  has 
no  knowledge  of  any  facts  which  tend  to  prove 
it  worthless,  sach  as  the  insolvency  of  any  of 
the  parties  thereto,  when  that  is  material,  the 
extinction  of  its  obligations,  or  its  invalidity 
for  any  cause." 

It  is  contended  that  the  Mercantile  Com- 
pany, when  it  sold  this  sherllTs  certificate, 
warranted  to  the  plaintiff  that  the  certificate 
purported  to  be  an  Instrument  whldi  entitled 
the  i^aintiff  to  a  good  and  sufficient  deed  at 
the  expiration  of  a  year  from  its  date,  or  a 
refund  of  the  money  paid  ;  that  furthermore, 
plaintiff  in  this  connection  was  entitled  to 
rely  upon  the  state  of  title  as  then  existing, 
and  upon  the  regularity  and  validity  of  the 
proceedings  in  the  execution  sale  as  they 
then  appeared  of  record;  that  the  defendant 
Slnness,  as  attorney  for  the  Mercantile  Ck>m- 
pany,  as  well  as  the  defendants  Buttz  and 
Aaker,  then  knew  or  had  knowledge  of  mat- 
ters concerning  the  pending  litigation  which 
affected  the  title  upon  the  execution  proceed- 
ings which  eventually  made  the  title  of 
James,  upon  which  the  execution  proceedings 
depended,  invalid;  that  the  acts  of  the  de- 
fendants In  parting  with  the  assignment  of 
the  sheriff's  certificate  and  their  connections 
In  the  litigation  and  proceedings  had  con- 
cerning this  land  operated  to  deceive  the 
plaintiff,  and  created  a  trap,  so  that  the 
plaintiff  was  compelled  either  to  purchase 
the  rights  of  the  Mercantile  Company  or  lose 
the  land.  It  Is  further  contended  that  the 
all^atlons  of  the  complaint  concerning  the 
determination  made  by  this  court  in  the  case 
Of  Buttz  T.  James  must  be  taken  as  true, 
and  that  proof  may  be  Introduced  to  show 
that  in  fact,  pursuant  to  such  allegations,  the 
title  of  James  did  fall;  further,  that  the 
plaintiff,  through  the  purchase  of  the  sheriff's 
certificate,  does  not  stand  in  the  position  of 
a  purchaser  at  a  judicial  sale,  and  was  en- 
titled further  to  rely  upon  representations 
appearing  of  record  or  as  made  through  acts 
of  the  parties  concerned. 

[2]  Hon.  A.  O.  Burr,  trial  judge.  In  exten- 
sive memoranda  opinions,  held  that  the  gist 
of  the  action  was  the  sale  of  the  certificate, 
tlie  assignment  of  that  instrument  by  the 
Mercantile  Company  to  the  plaintiff;  that 
neither  Buttz  nor  Slnness  had  anything  to 
do  with  such  sale;  and  the  conflrraati<m  of 
the  sale  by  the  defendant  Buttz  as  a  judge 
did  not  render  him  liable;  that  all  he  did 
under  such  order  of  confirmation  was  to  de- 
clare that  the  sale  had  been  made  in  com- 
pliance with  the  statute ;  that  the  fact  that 
Judge  Buttz  was  trustee  In  bankruptcy,  and 
that  there  was  pending  an  action  to  have  the 
conveyance  to  James  set  aside,  had  no  bear- 
ing upon  the  order  confirming  the  sale;  that 
the  defendant  Slnness  was  merely  the  attor- 


ney who  prosecuted  both  actions  to  ft  success' 
ful  conclusion ;  that  he  bad  nothing  to  do 
with  the  transfer  of  the  certificate  of  sale;, 
that  the  defendant  Aaker  was  merely  the 
manager  of  the  Mercantile  Company,  and  was 
so  known  by  the  plaintiff  to  be;  that  there 
Is  no  attack  made  upon  the  judgment  of  the 
Mercantile  Company  against  James,  and  that 
this  company  bought  the  land  upon  the  ex- 
ecutlcHi  sale  at  Its  own  peril;  that  tbe  as- 
signment of  the  certificate  carried  whatever 
interest  the  Mercantile  Company  had  in  the 
land;  that  it  possessed  such  interest  as 
James  had  In  the  land  at  the  time  the  judg- 
ment was  docketed  and  levy  made  before 
James  sold  the  premises  to  the  plaintiff; 
that  in  this  case  there  was  a  valid  judgment 
and  a  valid  execution;  that  there  was  no 
warranty  of  title  contained  in  the  assign- 
ment, nor  any  statement  made  as  to  the  ex- 
tent of  the  interest  sold ;  that  there  is  noth- 
ing to  show  that  the  company  did  not  know 
that  the  sale  would  pass  good  title  to  the 
property;  that  no  fraud  is  set  up;  that  In 
the  case  of  Buttz  v.  James,  33  N.  D.  192, 178, 
156  N.  W.  647,  the  Utle  of  the  trustee  In  the 
land  was  for  the  creditors  to  the  extent  of 
their  claims,  and  that  after  the  debts  were 
paid  the  remainder  of  the  estate  was  to  be 
turned  over  to  the  parties  entitled  thereto; 
further,  the  plaintiff  got  title  to  the  land 
from  two  sources,  through  Jessie  James  direct, 
by  her  conveyance  alleged  in  the  complaint, 
and  through  the  certificate  of  sale  and  sher- 
iff's deed  Issued  thereunder;  that,  upon  tak- 
ing judicial  notice  of  these  matters  in  con- 
nection with  the  demurrers,  it  was  very 
clear  that  the  plaintiff  bad  no  cause  of  action 
against  the  company;  that  without  taking 
judicial  notice  the  complaint  itself  falls  to 
state  a  cause  of  action,  for  it  seeks  to  recover 
the  amount  paid  upon  the  grounds  that  the 
certificate  of  sale  did  not  convey  any  intprest 
in  the  land;  that  Jessie  James  was  not  the 
owner  thereof,  and  that  the  execution  sale 
did  not  sell  any  property  of  Jessie  James. 

We  concur  in  the  decision  of  the  learned 
trial  court  The  sheriff's  certificate  Issued 
upon  the  execution  sale  carried  the  right, 
title,  and  interest  of  the  judgment  debtor, 
subject  to  the  right  of  redemption.  Section 
8084,  C.  L.  1913.  The  assignment  of  this 
sheriff's  certificate  operated  likewise  to  trans- 
fer the  rights  of  the  judgment  debtor  In  the 
land,  subject  to  redemption.  It  transferred 
a  property  right  In  realty.  Upon  the  expira- 
tion of  the  period  of  redemption  and  the  is- 
suance of  a  sheriff's  deed  in  February,  1915, 
to  the  plaintiff,  these  rights  of  the  judgment 
debtor  were  entirely  foreclosed.  The  plain- 
tiff then  possessed  all  of  the  rights  of  the 
judgment  debtor  to  which  the  judgment  lien 
attached  at  ttie  date  it  was  docketed.  The 
validity  of  such  judgment  and  of  the  execu- 
tion proceedings  Is  not  in  any  manner  at- 
tacked. The  decision  of  this  court  in  Buttz 
T.  James,  33  N.  D.  162, 166  N,  W.  647.  deter- 
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mlDljiK  ttie  status-  «f  James'  tiUe  was  not 
rendexed  ontil  February,  1916.  Manifestly, 
if  the  decision  of  this  court  In  such  case  had 
been  .the  reverse,  the  jdalntlfTs  title,  pursu- 
ant to  «uch  sberUTs  4eed,  wonld  have  re- 
mained unimpaired.  Assuredly,  It  may  not 
be  premised,  pursuant. to  the  allegations  of 
this  complaint,  that  the  defendant,  with  pre- 
scient'Or. prophetic  knowledge,  could  forecast 
the  decision  of  this  court  in  such  case.  Up- 
on such  decision  by  this  court  in  that  cass 
the  complfilnt  predicates  a  cause  of  action. 
The  decision  in  that  case  did  not  pretend  to 
wholly  deprive  James  of  title  in  the  land. 
It  served  simply  to  set  aside  the  conveyance 
made  so  far  as  it  Interfered  with  the  rights 
of  creditors  and  the  rights  of  the  trustee  In 
connection  therewith.  See  Buttz  v.  James, 
33  N.  D.  162,  178,  156  N.  W.  547 :  PhllUps  v, 
PHlUlps,  179  N.  W.  671,  672;  12  R.  C.  Ia  697; 
Brasle  v.  Uinneapolis  Brewing  Co.,  87  Minn. 
456,  92  N.  W.  340,  67  L.  R.  A.  866,  889,  91 
Am.  St.  Rep.  709.  The  trial  court  properly 
ttook  Judicial  notice  of  the  determination 
made  In  that  case.  See  79S7,  O.  L.  1913; 
■Beyer  v.  Investors'  -Syztdleflte  (No.  4066)  182 
N.  W.  934. 

[1,-3]  The  complaint  plainly  Is  InsnfDcIent 
:to  lillege  or  show  groimds  of  either  fraud  or 
conspiracy  to  sell  or  dispose  of  «  worthless 
title.  Section  6984,  C.  L.  1918,  has  no  appll- 
■  cation  upon  the  facts  as  alleged.  It  is  clear 
that  the  purchaser  at  the  sale  upon  the  ex- 
ecution proceedings  was  subject  to  the  doe- 
trine  of  caveat  emptor.  In  the  absence  of 
fraud  such  purchaser  could  not  compUin  of 
defects  in  the  title. 

The  assignee  of  flucb  purchaser,  in  the 
absence  of  an  express  warranty,  stands  In 
no  stronger  position.  39  Cyc.  1672.  He 
would  be  in  no  stronger  position  if  be  had 
redeemed  from  such  purchaser.  See  Copper 
BeUe  Mining  Co.  v.  Gleeson.  14  Ariz.  548,  131 
■Pac.  286,  48  Ia  R.  A.  (N.  S.)  481 ;  oot«  48  I<. 
R.  A.  (N.  SO  481;  note  36  L.  R.  A.  (N.  S.) 
•1218.  Upon  the  complaint  the  plaintiff  pur- 
chased the  assignment  of  the  sheriff's  certifi- 
cate with  the  same  knowledge  asd  notice  of 
rights  existing  therein  as  the  company  pos- 
sessed. He  stands  in  no  better  position  than 
•the  Mercantile  Company.    See  39  Cyc.  1415. 

The  order  is  affirmed,  with  costs  to  the 
respondent. 


ORRISTIANSON  and  BIROZEIXi,  »., 
•concur. 

ORACB,  J.,  concurs  In  file  result. 

ROBINSON,  O.  J.  (concurring).  This  case 
•presents  a  general  demurrer  to  the  complaint. 
'The  brief  of  counsel  states: 

"The  coiaptaint  alleges  that  there  was  a  com- 
iplete  failare  <l  .title  and  a  complete  failure  of 
•consideration  for  the  .payment  of  S92S.  The 
.jdlegation  is  positive  and  unqualified,  and  must 
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be  .taken  as  true,  for  the  purpose  of  the  argu- 
ment" 

Now  that  is  a  great  mistake.  The  court 
will  not  accept  as  true  what  I^  knows  to  be 
untrue,  and  it  does  know  that  in  this  case 
there  was  not  a  complete  failure  of  considera- 
tion. The  Mercantile  Company  had  caused 
three  quarter  sections  of  land  to  be  sold  on  an 
execution  against  Jessie  James,  the  married 
daughter  of  the  plaintiff.  She  had  conveyed 
the  title  to  her  father,  and  his  purchase  of 
the  sale  certiticnte  answered  the  purpose  of 
n  redemption.  It  gave  him  title  to  a  valuable 
equity  In  the  land,  subject  to  some  mortgages 
and  claims  asserted  by  the  creditors  against 
the  mother  of  Jessie  James,  who  had  foolish- 
ly conveyed  the  title  to  her  daughter  with 
intent  to  hinder,  delay,  and  defraud  creditors. 
The  mother  went  Into  voluntary  bankruptcy, 
and  the  trustee  in  banliruptcy  subjected  the 
laud  to  the  claims  of  creditors,  but  that  did 
not  divest  the  plaintiff  of  the  valuable  equity 
under  the  assignment  of  the  sherlfTs  certifi- 
cate and  the  deed  ttotn  his  daughter.  The 
complaint  does  show  that  Mrs.  Burdlck  had 
a  valid  defense  against  the  claims  asserted 
by  her  creditors,  but  that  is  of  no  conse- 
quence. It  shows  only  that  she  and  her  coun- 
sel acted  very  foolishly  In  attempting  to  de- 
fend against  the  claims  and  trying  to  defeat 
them  by  going  Into  bankruptcy.  An  attorney 
whose  advises  such' a  foolish  procedure  should 
have  to  pay  all  damages  and  costs.  Counsel 
for  plaintiff  cites  authorities  holding  that 
the  purchaser  of  a  sale  certificate  may  re- 
cover the  purchase  price  in  case  the  certifi- 
cate is  worthless;  that  it  may  be  recovered 
as  money  paid  without  any  consideration,  and 
by  mistake  of  fact.  23  Corpus  Juris,  790: 
Vanesse  Land  Co.  v.  Hewitt,  95  Wash.  643, 
164  Pac.  196;  McGoren  T.  Avery,  37  Midi. 
120. 

These  cases  do  correctly  state  the  law,  but 
0iey  do  not  govern  this  case. 

Affirmed. 


OLSON  V.  QRANO  LODGE,  A.  O.  U.  W.  OF 
NORTH  DAKOTA. 

(Supreme  Court  of  North  Dakota.    July  6. 
1921.) 

(8pllabu$  bp  th0  CowrUi 

I.  Insurance  «=»755(l)— Benaflelal  order  kslii 
not  estopped  to  Interpose  defsnse  that  Insnr- 
•d  died  In  military  sarvloo  withia  Insurance 
rso'latlons. 
The  failure  of  a  beneficial  order  to  demand 
or  secure  from  its  insured  member  an  applica- 
tion for  war  pecmit  and  the  payment  or  refusal 
•*t  an  extra  war  premium  provided  by  its  reg- 
ulations for  its  members  engaged  in  military 
service,  and  the  reception  of  regular  assess- 
ments and  lodge  dues  while  knowing  that  th* 
insured  member  was  in  the  service  do  not  con- 
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stitate,  for  reasons  stated  in  the  opinion,  waiver  \ 
or  grounds  of  estoppel. 

2.  Insurance  «=>79l  (I)— Provisions  of  benefl- 
clal  oertlflcate  limiting  liability  where  Insur- 
ed  engages  In  military  service  held  to  state 
grounds  of  a  status  and  not  of  causation. 
The  provisions  in  a  beneficial  certificate  of 
insurance,  wliich  limits  tlie  liability  of  the  ben- 
eficial order  if  the  insured  member  shall  engage 
in  the  occupation  of  a  soldier  in  time  of  war, 
engage  in  military  service  in  time  of  war,  or 
shall  enter  in  the  service  of  the  United  States 
army,  state  grounds  of  a  status  and  not  of  caus- 
ation as  a  test,  where  do  provisions  otherwise 
indicate. 

Grace,  X,  dissenting. 

Appeal  from  District  Court,  Stark  County; 
Crawford,  Judge.  • 

Action  by  Paul  Olson  against  the  Grand 
Lodge  of  the  Ancient  Order  of  United  Work- 
men of  North  Dakota.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed,  with 
instructions. 

J.  J.  Mulready,  of  Fargo,  and  W.  F.  Bur- 
nett, of  Dickinson,  for  appellant 

li.  A.  Simpson,  of  Dickinson,  and  J.  W. 
Lee,  of  Bhame,  for  respondent. 

Statement. 

BRONSON,  3.  This  is  an  action  upon  a 
policy  of  life  insurance.  Trial  was  held  be- 
fore the  court  upon  stipulated  facts.  On 
April  6,  lOlS,  the  defendant,  a  fraternal  ben- 
eficial association,  Issued  its  policy  of  $1,- 
000  upon  the  life  of  the  insured,  payable  to 
his  father,  the  plaintiff.  Then  the  insured 
was  a  blacksmith  at  Tolna,  N.  D.,  aged  21 
and  unmarried.  The  application  for  insur- 
ance, signed  by  the  insured,  contained  an 
agreement  that  If  he  "should  hereafter  en- 
ter the  occupation  of  "a  soldier  in  time  of 
war"  his  membership  in  the  order  would  be- 
come null  and  void,  and  the  rights  of  him- 
self and  his  beneficiary  in  life  insurance 
waived;  further,  that  he  agreed  to  be  sub- 
ject at  all  times  to  all  laws,  rules,  and  reg- 
ulations of  the  Grand  Lodge,  existing  or 
thereafter  to  be  adopted.  Law  200  of  the  or- 
der provides  that  no  person  shall  be  admit- 
ted to  membership  who  "is  engaged  in  the 
occupation  of  "soldier  in  time  of  war."  Law 
222  provides  that  any  member  who  shall 
hereafter  enter  any  of  the  prohibited  occu- 
pations enumerated  In  Law  200  shall  forfeit 
his  membership,  and  that  "his  beneficiary 
certificate  shall  become  null  and  void  with- 
out the  action  of  any  lodge  or  officer  there- 
of." 

At  the  time  when  the  policy  was  Issued 
there  was  in  force  a  regulation  (adopted  pur- 
suant to  a  resolution  of  the  advisory  board 
of  the  Grand  Lodge  on  September  1,  1917), 
which  provided  that  any  insured  member.  If 
he  shall   enter   the  service  of   the  United 


States  army  may  keep  his  insurance  certifi- 
cate in  force  and  effect  to  the  extent  and 
upon  the  terms  mentioned  in  three  options: 
(1)  That  any  member  may,  after  first  receiv- 
ing a  war  permit,  continue  in  force  his  en- 
tire insurance  (not  exceeding  $2,000)  upon  the 
payment  of  an  extra  war  premium  of  $50 
per  $1,000 ;  (2)  any  such  member,  after  first 
receiving  a  war  permit,  may  continue  his 
Insurance  (not  exceeding  $2,000)  to  the  ex- 
tent of  20  per  cent,  of  the  amount  thereof; 
(3)  any  such  member  may  avail 'himself  of 
option  1  as  to  $1,000  and  option  2  as  to  an- 
other $1,000. 

It  also  provided  that  any  such  member  de- 
siring to  avail  himself  of  the  options,  shall 
make,  within  30  days  after  he  has  been  mus- 
tered Into  the  service  of  the  United  States, 
application  to  the  Grand  Recorder  for  a  war 
permit,  upon  blanks  to  be  provided  by  the 
Grand  Lodge,  and  that  any  such  member 
who  failed  to  avail  himself  of  such  options 
would  forfeit  all  of  his  rights  and  benefits 
for  himself  or  his  beneficiary,  notwithstand- 
ing the  fact  that  he  might  continue  to  pay 
regular  assessments  and  lodge  dues  and  the 
Grand  Lodge  may  have  known  of  his  entry 
Into  such  service. 

Attached  to  the  beneficiary  certificate,  Is- 
sued to  the  Insured  member,  appears  the  fol- 
lowing: 

"This  beneficiary  certificate  is  issued  and  ac- 
cepted upon  the  express  consent  of  the  member 
that  in  the  event  he  engage  in  military,  naval, 
submarine,  or  »rial  service  in  time  of  war, 
without  first  obtaining  a  permit  signed  by  the 
Grand  Master  Workman  and  Grand  Recorder, 
and  availing  himself  of  One  of  the  options  adopt- 
ed by  the  advisory  board  of  said  Grand  LodgOv 
at  its  meeting  held  in  September  1,  1917  (num- 
bered one,  two  or  three)  the  amount  payable 
upon  this  beneficiary  certificate  in  the  event  of 
his  death  during  such  service  shall  be  the  re- 
serve actually  maintained  by  the  Grand  Lodge 
in  respect  to  this  beneficiary  certificate." 

On  June  23,  1918,  the  insured  through  the 
selective  service  law  became  a  private  in  Com- 
pany B,  813th  Engineers,  of  our  army,  while 
at  war  with  Germany.  He  went  to  France 
with  his  company.  On  July  29,  19l8,  Mr. 
Kiland  (apparently  a  local  officer  of  the  or- 
der) wrote  the  plaintiff,  as  follows: 

"I  am  in  receipt  of  money  order  from  yon 
for  $2.92  being  for  assessment  No.  6  and  lodge 
dues.  This  will  serve  as  a  receipt.  Being  that 
Henry  is  in  the  service  he  will  have  to  sign  the 
inclosed  application  for  war  permit,  which 
they  require  to  hold.  As  I  do  not  know  his 
address,  I  wish  that  you  would  send  it  to  him 
and  have  him  sign  it  and  return  to  us  as  soon 
as  possible." 

The  Insured  did  not  present  nor  sign  the 
application  for  a  war  permit.  The  extra  war 
premium  was  not  paid. 

On  October  8,  1918,  the  insured,  while  io 
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France  In  a  hospital  under  tbe  control  of  our 
government,  afflicted  with  influenza,  died, 
without  ever  having  been  In  the  zone  of 
hostilities.  Up  to  the  time  of  his  death 
all  regnlar  and  other  assessments  and  dues 
upon  his  insurance  certificate  and  due  the 
lodge  had  been  paid.  On  November  11, 1918, 
the  advisory  board  of  the  Grand  Lodge 
adopted  a  resolution  which  provided  that  the 
board  recommended  to  the  finance  committee 
the  allowance  of  all  claims  in  behalf  of  mem- 
bers In  the  service  who  had  not  received  war 
permits  upon  the  basis  of  20  per  cent,  under 
option  2. 

The  plaintJfl  duly  submitted  proofs  of  tbe 
insured's  death,  and  demanded  payment  of 
11,000.  The  defendant  offered  to  pay  $200 
In  settlement  of  the  policy,  and  also  judg- 
ment in  such  amount  with  costs.  The  plain- 
tiff rejected  the  offer.  Pursuant  to  an  order 
of  tbe  trial  court  without  findings,  judgment 
for  the  full  amount  of  the  policy  was  entered. 
The  defendant  has  appealed  therefrom. 

Dedslona 

The  sole  legal  question  Involved  in  tills 
case  is  whether  tbe  insured  at  tbe  time  of 
his  death  was  subject,  concerning  his  insur- 
ance contract,  to  the  regulations  of  defend- 
ant restricting  and  concerning  liability  upon 
engaging  in  the  occupation  of  a  "soldier  in 
time  of  war,"  upon  engaging  in  military  serv- 
ice, or  upon  entering  the  service  of  the  Unit- 
ed States  army.  Tt>e  plaintiff  contends  that 
three  months  Itefore  the  death  of  the  in- 
sured tbe  order  bad  notice  and  Isnew  that 
the  Insured  was  in  the  service ;  that  it  there- 
after received  payment  of  assessments  and 
lodge  dues  of  the  Insured,  and  thereby 
waived  the  rules  and  regulations  upon  which 
It  relies,  and  Is  estopped  from  urging  the 
same;  that  under  the  regulations  .providing 
for  a  war  permit  and  the  payment  of  an  ad- 
ditional war  premium  the  order  made  pro- 
visions for  the  signing  of  an  application  up- 
on a  blank  to  be  furnished  by  it,  and  that 
thereunder  It  was  incumbent  upon  the  order 
to  establish  tbat  an  opportunity  was  accord- 
ed to  the  insured  to  make  such  application 
while  the  order  continued  to  receive  the  pay- 
ment of  tbe  insured's,  regular  assessments 
and  dues;  tbat  the  record  does  not  disclose 
that  the  death  of  the  tn^^d  was  occasioned 
by  any  Increase  of  hawtd  through  his  en- 
trance Ibto  military  service  or  being  a  soldier 
In  time  of  war;  and  that,  pursuant  to  the 
decisions  of  this  court  in  Myli  v.  American 
I.lfe  Insurance  Co.,  175  N.  W.  631,  11  A.  L. 
B.  1097,  and  Ctorder  v.  Lincoln  National  Life 
Insurance  Co.,  180  N.  W.  514,  11  A.  L.  R. 
1080,  the  plaintiff  is  entitled  to  recover  the 
entire  amount  of  the  Insurance. 

[1,  2]  When  the  insured,  while  a  civilian, 
became  a  member  of  the  order  with  benefi- 
cial insurance,  there  was  then  In  force  tbe 
rules  of  the  order  concerning  the  options  con- 
cemlng  which  be  agreed,  and  notice  whereof 
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1  was  attached  to  the  beneficial  certificate  Is- 
sued to  him.  This  regulation,  accepted  by  the 
insured,  provided  that  if  he  should  enter  the 
service  of  the  United  States  army  or  should 
engage  In  military  service  he  could  continue 
his  entire  insurance  in  force  by  the  payment 
of  an  additional  war  premium  of  $50  and  se- 
curing a  war  permit,  or  in  force  to  the  extent 
of  20  per  cent,  of  the  face  thereof,  upon  se- 
curing a  war  permit  only.  The  validity  of 
tbat  rule  on  grounds  of  public  policy  or  oth- 
erwise is  not  attacked.  It  formed  a  part  of 
tbe  insurance  contract.  We  are  of  the  opin- 
ion that  no  acts  of  waiver  nor  such  as  to 
create  an  estoppel  are  shown.  The  order 
knew  tbat  the  insured  was  in  the  service ;  It 
sent  to  his  father,  the  beneficiary,  a  blank  ap- 
I  plication  for  a  war  permit,  with  the  request 
!  that  it  be  sent  to  the  insured  for  signature 
;  and  return  as  soon  as  possible,  the  order 
'  stating  that  it  did  not  know  tbe  address  of 
th^psured.  The  father,  as  the  record  shows, 
di^fay  one  assessment  and  lodge  dues  for  the 
Insured ;  the  stipulated  facts  do  not  show  that 
the  insured  paid  any  of  such  assessments 
or  lodge  dues  after  he  ent«-ed  the  service. 
The  necessity  of  a  war  permit  has  been  vol- 
untarily waived  by  the  order.  The  failure 
of  the  order  to  demand  or  secure  from  the 
insured  direct  the  payment  of  the  extra  war 
premium,  and  this  application  for  a  war  per- 
mit, did  not  operate  to  make  option  one  ef- 
fective, in  the  absence  of  express  acts  of 
waiver.  Neither  the  insured  nor  his  father, 
the  beneficiary,  made  any  attempt  to  ex- 
erdse  option  1.  The  assessments  and  lodge 
dues  were  paid  so  as  to  invoke  and  make  ap- 
plicable option  2.  The  order  has  not  at- 
tempted to  claim  or  enforce  a  forfeiture  of 
the  policy.  On  the  contrary,  they  assert  a 
continuance  of  the  policy  under  the  limited 
liability  of  option  2.  The  knowledge  of  the 
order  that  the  insured  was  In  the  service, 
and  its  continued  acceptance  of  the  assess- 
ments and  lodge  dues,  operated,  therefore, 
neither  as  a  waiver  or  an  estoppel.  See 
Huntington  v.  Reserve  Assoc.  (Wis.)  181  N. 
W.  819;  Miller  v.  Bankers'  Life  Assoc,  138 
Ark.  442,  212  S.  W.  310,  7  A.  L.  R.  378.  The 
limited  liability  under  the  rules  of  the  order 
therefore  applies,  unless  the  provisions  con- 
cerned, upon  interpretation  and  construc- 
tion, establish  as  grounds  for  the  limitation 
causation,  and  not  status. 

In  My  11  V.  American  Life  Insurance  Co., 
supra,  where  the  policy  provided  that  if, 
within  five  years  from  date,  the  death  of  the 
insured  shall  occur  while  engaged  in  military 
or  naval  service  in  time  of  war,  the  com- 
pany's liability  shall  be  limited,  etc.  This 
court  held,  upon  construction  of  .other  provi- 
sions of  the  policy,  that  such  provision  did 
not  exempt  from  liability  where  tbe  death 
of  the  insured  was  not  occasioned  by  extra 
hazard  incident  to  military  or  naval  service ; 
further,  that,  where  status  or  occupation  are 
not  dearly   tbe  basis  for  exemption  from 
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liability,  and  where  tbe  language  employed 
Indicates  a  desire  to  rely  only  against  au 
extra  hazard,  tbe  policy  will  be  construed  to 
avoid  forfeiture  of  the  insurance.  The  court 
In  such  opinion  further  stated  that  if  the 
provision  of  the  insurance  policy  in  question 
had  stated: 

"If  within  five  years  from  date  the  insured 
shall  enlist  or  become  inducted  into  the  military 
or  naval  service  without  having  obtained  a  per> 
mit  therefor,  etc.,  then  status  would  clearly 
have  been  a  test" 

In  Gorder  t.  Lincoln  National  Life  Ins. 
Co.,  supra,  where  the  Insured  was  required 
to  obtain  permission  from  the  insurer  to  en- 
gage in  military  or  naval  service  in  time  of 
war  and  to  pay  an  extra  premium,  and,  up- 
on failure  so  to  demand,  and  in  the  event  of 
death  of  the  insured  in  consequence  of  ^uch 
service,  there  was  a  stipulated  limitation  of 
UabiUty  not  greater  than  the  legal  r4lrve 
on  the  policy,  this  court  recently  held  that 
the  provision  concerned  limited  tbe  liability 
of  the  company  only  where  death  occurred 
in  consequence  of  military  or  naval  service. 
In  other  words,  tbe  character  of  the  service, 
again,  not  the  status,  was  tbe  test.  Those 
cases  have  quite  fully  discussed  tbe  test  of 
status  or  causation.  In  some  recent  cases 
status  has  been  recognized  as  the  test  of  lim- 
ited liability  as  follows:    Where  tbe  insured 

.shall  die  whUe  serving  In  any  branch  of  the 
United  States  army  or  navy  (McQueen  v. 
Woodman  [S.  C]  106  S.  E.  32) ;  if  the  in- 
sured shall  esngage  in  tbe  occupation  of  a 
soldier  in  the  regular  army  In  time  of  war 
(Huntington  v.  Reserve  Assoc.  [Wis.]  181  N. 

'  W.  819) ;  if  insured  shall  engage  in  military 
or  naval  service  in  time  of  war  (Bradsbaw  v. 
Insurance  Co.,  107  Kan.  681,  193  Pac.  332, 11 
A.  L.  R.  1091) ;  where  insurance  policy  ex- 
cepts military  and  naval  service  in  time  of 
war  (Ruddock  v.  Insurance  Co.,  209  Mich. 
638,  177  N.  W.  242) ;  if  insured  shall  engage 
in  military  or  naval  service  in  time  of  war 
(Field  V.  Indemnity  Co.  [Tex.  Civ.  App.]  227 
S.  W.  530);  IVbere  policy  exempts  death  while 
In  tbe  service  of  tbe  army  or  tbe  navy  of 
tbe  government  in  time  of  war  (Miller  v.  Life 
Association,  138  Ark.  442,  212  S.  W.  310,  7 
A.  L.  R.  378).  But  see  Long  v.  Insurance 
Co.  (Mo.  App.)  225  S.  W.  106.  Do  the  pro- 
visions applicable  to  the  Insurance  contract 
involved  establish  status  as  a  test?  We  are 
of  tbe  opinion  that  the  provisions  "engaged 
In  military  service  in  time  of  war,"  "engage 
in  the  occupation  of  a  soldier  in  time  of 
war,"  and  "enter  tbe  service  of  our  United 
States  army"  fixed  and  were  intended  to  es- 
tnblish  the  status  of  the  insured,  and  not  the 
character  of  tbe  service,  as  the  test  of  tlie 
restriction  of  liability.  We  are  unable  to 
discover  any  provisions  that  indicate  tbe 
contrary.  The  Judgment  accordingly  is  re- 
versed, with  directions  to  enter  Judgment  for 
the  plaintiff  as  offered  by   tbe  defendant 


I  The   defendant   wlU  recover   costs  of   thia 
I  court. 

ROBINSON,   C.    J.,    and    ENGLDBT   and 

COFFEY,  District  Judges,  concur. 

CHRISTIANSON  and  BIUDZELL,  JJ., 
disqualified,  did  not  participate;  BNGLERT 
and  COFFEY,  District  Judges,  slttlag  te 
their  stead. 

GRACE,  J.  (dissenting).  This  action  is 
one  to  recover  on  a  life  insurance  policy.  The 
trial  was  to  the  court  upon  stipulated  facts. 
On  the  6th  day  of  April,  1918,  the  defendant 
a  fraternal  benefit  association,  issued  its  poli- 
cy, in  the  sum  of  $1,000  on  the  life  of  the 
insured,  payable  at  death  to  his  father,  the 
plaintiff.  Insured  was  21  years  of  age  and  ' 
unmarried. 

■  We  are  of  the  opinion,  the  Judgment  should 
be  affirmed,  and  this  principally  for  three 
reasons: 

Firstly.  The  following  provision  in  the  cer- 
tificate, relied  on  by  tbe  defendant  to  avoid 
liability,  is  void,  as  being  against  public  poli- 
cy, and  as  tending  in  some  degree  to  deter 
enlistments  In  military  service  in  time  of 
war.    Tbe  provision  is  as  follows: 

"This  beneficiary  certificate  is  issued  and  ac- 
cepted upon  the  express  consent  of  the  member 
that  in  the  event  he  engage  in  military,  naval, 
submarine,  or  mrial  service  in  time  of  war, 
without  first  obtaining  a  permit  signed  by  the 
Grand  Master  Workpian  and  Grand  Recorder, 
and  availing  himself  of  one  of  tbe  options  adopt- 
ed by  the  advisory  board  of  said  Grand  Lodge 
at  its  meeting  held  on  September  1,  1917  (No. 
1,  2  or  3),  the  amount  payable  upon  this  benefi- 
ciary certificate  in  the  event  of  his  death  dur- 
ing such  service  shall  be  the  reserve  actually 
maintained  by  the  Grand  Lodge  in  respect  to 
this  beneficiary  certificate." 

If,  for  example,  one  of  military  age  possess 
a  benefldary  certificate  for  $2,000  at  the  time 
war  was  declared  by  the  United  States 
against  Germany,  and  he  at  that  time  under- 
stood that,  if  he  enlisted  In  military  service 
without  the  consent  of  the  insurance  com- 
pany, the  certificate  would  become  void,  or 
largely  so,  it  can  hardly  be  doubted  that  he 
would  In  some  degree  be  deterred  from  ea- 
listing;  or,  even  after  the  passage  of  the  Se- 
lective Service  AM,  he  might  for  the  same 
reason  hestitate  to  comply  with  its  require- 
ments, knowing,  in  tbe  circumstances,  that 
his  act  might  avoid  the  certificate. 

If  such,  in  some  degree,  should  be  tne  er- 
fcct  it  cannot  well  be  denied  that  such  pro- 
vision is  void.  ■  It  would  perhaps  be  other- 
wise if  the  certificate  provided  that  in  the 
event  of  his  entrance  into  military  service,  or 
in  any  of  the  various  branches  of  it  men- 
tioned in  the  provision,  a  stated  sum,  over 
and  above  the  regular  assessment,  would  be 
charged  as  additional  premium  for  extra  haz- 
ard incurred  during  each  year  he  was  In 
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military  service,  and  that  such  snm  tbonld  be 
and  remain  a  charge  against  tlie  amount 
named  in  tbe  policy ;  or  if  ttiere  were  a  pro- 
vision contained  In  the  certificate  tbat,  if 
this  extra  premlnm  were  not  paid  within  a 
reasonable  time  after  the  termination  of  tbe 
military  service,  then,  in  ttmt  event,  the  cer- 
tificate would  be  void ;  or  even  if  It  provided 
that  tbe  certificate  would  be  void  after  serv- 
ice of  notice  by  the  defendant  on  the  insured 
and  his  beneficiary  that,  If  tbe  extra  pre- 
miums demanded  were  not  paid  within  a 
reasonable  time  after  they  became  due,  as, 
for  Instance,  within  six  months,  tbe  policy 
would  be  of  no  further  efTect ;  but  such  is  not 
the  tenor  of  the  provision  we  are  here  con- 
sidering. Furthermore,  it  Is  unreasonable.  In 
tbat  it  seeks  to  make  the  status  of  military 
service,  regardless  of  the  increase  of  hazard, 
the  sole  cause  for  limiting  or  avoiding  liabil- 
ity on  its  certificate. 

In  other  words,  If  the  insured  should  en- 
list in  tbe  military  service,  in  the  defense  of 
his  country,  whether  there  was  any  increase 
in  hazard  or  not,  by  bis  so  doing  his  certif- 
icate of  insurance  is  absolutely  void,  unless 
he  first  gets  permission  from  tbe  Insurance 
company,  and  pays  the  extra  premium,  etc. 

Assume,  for  instance,  tbat  In  a  real  estate 
mortgage  there  was  a  provision  that,  if  the 
mortgagor,  a  person  of  military  age,  should 
engage  In  military  service  In  time  of  war, 
such  act  would  constitute  a  default,  and  be 
sufficient  authority  for  the  mortgagee  to  fore. 
doee  the  mortgage.  Can  any  one  believe,  or 
reasonably  contend,  that  such  a  provision 
wonid  not  l>e  against  public  policy,  and  for 
that  reason  void.  We  think  not  And  so 
we  might  further  Illustrate  by  numberless 
contracts  of  different  nature,  but  it  would 
seem  unnecessary  to  do  so. 

An  Insurance  certificate  or  policy  Is  nothing 
but  just  an  ordinary  contract  There  is  no 
reason  why  such  a  provision  should  be  re- 
garded any  more  favorably  tn  an  insurance 
contract  than  If  it  occurred  In  any  other  form 
of  contract  The  entire  contract  is  to  be 
construed  to  determine  its  purpose  and  effect, 
and,  when  so  construed  in  the  light  of  what 
has  above  been  said,  the  defendant  cannot, 
on  account  of  the  provision  above  mentioned, 
avoid  Ito  liability. 

Secondly.  Tbe  death  of  tbe  insured  being 
caused  by  Influenza  and  not  by  any  increased 
hazard  because  of  military  service,  the  pro- 
hibition contained  in  the  provision  is  not  ef- 
fective to  relieve  the  defendant  of  liability. 

In  the  case  of  Afyli  v.  American  Iiife  Ins. 
Co.,  175  N.  W.  632,  11  A.  L.  R.  1097,  which 
was  an  action  to  recover  on  an  Insurance  poli- 
cy, where  the  insured  diod  while  in  military 
service,  not,  however,  from  any  extra  hazard 
occasioned  thereby,  but  from  the  disease  of 
Inflnensa,  this  court,  speaking  through  Mr. 
Justice  Birdzell,  construed  the  follovrlng  pro- 
vision contained  in  the  policy: 


.  O.  U.  W.  OF  NOaXH  DAKOTA  U 

N.W.) 

' '  "If,  witiiin  Her*  year*  from  tbe  date  hereof, 
the  death  of  the  insured  shall  occur  while  en- 
gaged in  military  or  naval  service  in  time  of  war 
without  previously  having  obtained  from  the 
company  a  permit  therefor,  the  company's  lia- 
bility shall  be  limited  to  the  cash  premiums  paid 
hereon  for  tbe  three  years  from  date  of  issu- 
ance and  thereafter  to  the  legal  reserve  on  this 
policy." 

The  identity  of  meaning  between  that  pro- 
vision and  the  one  presented  for  our  consid- 
eration In  the  present  case  is  Indeed  exceed- 
ingly marked- 

Of  tbe  provision  under  consideration  in  tbe 
MyU  Case,  we  said : 

"The  argument  is  that  the  above  provisions 
reduce  liability  to  a  return  of -tbe  premium  in 
this  case  fay  reason  Of  the  fact  tbat  the  insured 
was  at  the  time  of  his  death  an  enlisted  man  in 
the  naval  service.  It  is  contended  that  the  ef- 
fect of  the  provision  is  to  automatically  cancel 
the  life  insurance  stipulated  in  tbe  policy  the 
moment  tbe  policy  bolder  becomes  enlisted  or 
indurtpd  into  the  military  or  naval  service  with- 
out having  previously  obtained  a  permit  there- 
for, and  without  complying  with  whatever  pro- 
visions (not  named  in  tbe  policy)  the  company 
might  wish  to  require  concerning  additional 
premiums.  As  against  this  contention  the  re- 
spondent asserts  that  it  Is  tbe  evident  purpose 
of  the  stipulation  to  provide  only  against  the 
consequences  of  extra  haaard  incident  to  actual 
service  in  connection   with   hostilities. 

"Before  the  harsh  construction  in  tbe  direc- 
tion of  forfeiture  can  be  supported  it  must  be 
found  to  result  necessarily  from  the  provisions 
of  the  policy.  The  policy  must  be  retd  in  the 
light  of  the  obvious  purpose  of  the  particular 
provision,  and  it  must  be  found  that  the  ex- 
emption falls  dearly  and  directly  within  its 
terms.  It  seems  dear  to  us,  upon  a  view  of 
the  whole  policy  and  the  evident  purpose  un- 
derlying the  particular  stipulation,  that  the  cir- 
ciirnvtances  of  this  case  do  not  bring  the  de- 
fendfint  within  the  exemption  contracted  for. 
•    *    • 

"Reading  the  whole  policy,  we  deem  tbe  in- 
tention of  its  various  provisions  with  regard  to 
tbe  restrictions  concerning  military  or  naval 
service  to  be  clear.  Tbe  express  intention  does. 
In  reality,  conform  to  the  purpose  of  the  pro- 
vision a«  stated  in  the  deposition  of  an  o^cer, 
of  the  company,  namely,  to  except  the  policy 
from  applying  where  the  insured  has  come  to 
his  death  from  a  hazard  connected  with  mili- 
tary or  naval  service.  In  short,  the  status  of 
the  insured  is  not  made  the  test  bat  the  char- 
acter of  the  service.  The  important  words  in 
the  clause  relied  upon  and  those  which  signify 
Its  corelation  with  tbe  other  provisions  herein- 
before referred  to  are  'while  engaged  In  mili- 
tary or  naval  service.'  These  words  are  de- 
scriptive of  two  forms  of  hazardous  service 
thnt  are  not  intended  to  be  covered,  and  it  !■ 
only  while  tbe  insured  is  engaged  in  such  serv- 
ice that  the  exemption  is  applicable.  It  is 
idle  to  say  that  because  one's  status  is  such 
tbat  hft  must  respond  to  orders  from  military 
or  naval  authority,  he  is  In  military  or  naval 
service  within  such  a  provision,  when  in  fact 
there  is  nothing  about  his  daily  activities  that 
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Biiggeflts  the  least  pbyrfcal  danger  that  would 
enhance  an  instirance  risk." 

That  language  and  xeasooing  is  directly 
applicable  to  the  case  now  before  ns.  It  la 
Idle  to  say  that,  because  the  insured  here  died 
in  the  hospital,  from  influenza,  his  death 
was  caused  by  military  service. 

Thirdly.  The  defendant  had  notice  and 
knew  that  the  insured  was  in  military 
service,  and  thereafter  it  received  payment  of 
assessments  and  lodge  dues,  with  full  knowL 
edge  of  this  tact  Henoe  It  waived  atiy  de- 
fense, if  any  it  had,  with  reference  to  the  in- 
sured entering  the  prohibited  occupation  of 
military  service,  unless  under  conditions  spec- 
ified in  the  foregoing  provision.  It  is  there- 
fore estopped  to  assert  that  defense. 

For  the  foregoing  reasons,  the  court  did 
not  err  in  refusing  to  render  judgment  for 
the  plaiatift  for  the  sum  of  $200  as  requested 
by  the  defendant  and  appellant,  and  did  not 
err  in  ordering  judgment  for  the  plaintiff  in 
the  sum  of  $1145.90. 

The  Judgment  appealed  from  should  be  af- 
firmed. 


EOBERQ  X-  JOHNSON.    (No.  22330.) 
(Supreme  Court  of  Minnesota.    July  6,  1921.) 

(8vtlahu»  iy  *%«  Owri.) 

1.  Municipal  oorporations  (8=>705 (4) —Motor- 
cycle polloeman,  pursuing  lawbreaker,  does 
not  violate  Motor  Volitele  Aot. 

A  policeman  is  not  chargeable  with  a  viola- 
tion of  the  Motor  Vehicle  Act  solely  because, 
while  pursuing  a  lawbreaker  to  place  him  under 
arrest,  he  operates  a  motorcyde  in  a  manner 
prohibited  by  the  act. 

2.  Statutes  «=>I8I(2),  183  — Legislative  Intent 
to  determine  Interpretation;  construction  re- 
snltlna  In  Inoonvenlonoo  or  absurdity  should 
be  avoided. 

The  intent  of  the  Legislature  determines 
the  interpretation  of  a  statute,  though  it  seems 
contrary  to  the  letter  of  the  statute.  A  con- 
struction should  be  avoided  which  would  result 
in  inconvenience  or  absurdity. 

3.  Municipal  corporations  «=>703 (4) —"Police 
patrol  wagons,"  within  statute,  indude  mtftor« 
cycles. 

The  words  "police  patrol  wagons,"  as  used 
in  Oen.  St.  1913,  {  2619.  include  motorcycles, 
when  operated  by  policemen  in  patrolling 
streets  and  highways. 

4.  Municipal. corporations  <S=970S(I)— Care  to 
be  observed  by  peace  officer  pursuing  law- 
breaker stated. 

A  peace  officer  in  pursuit  of  a  lawbreaker 
is  required  to  observe  the  care  which  a  rea- 
sonably prudent  man  would  exercise  in  the  dis- 
charge of  official  duties  of  a  like  natute  under 
like  circumstances. 


AK>eal  from  District  Oovrt,  St.  Louis 
County;  W.  A.  Cant,  H.  A.  Dancw,  and  Bert 
Fesler,  Judges. 

Action  by  Oscar  Edberg  against  J.  A.  John- 
son. Judgment  for  plaintiff  In  the  municipal 
court  was,  on  appeal  to  the  district  court, 
reversed,  and  case  remanded  for  new  trial. 
From  the  order,  plaintiff  appeals.    Affirmed. 

Andrew  Nelson  and  John  Cedergren,  both 
of  Duluth,  for  appellant. 

John  B.  Richards  and  Bert  W.  Forbes, 
both  of  Duluth,  for  respondent 

LE}E]S,  C.  PlaintifC  was  struck  by  a  mo- 
torcycle operated  by  defendant,  and  brought 
this  action  in  the  Duluth  municipal  court 
for  damages  for  injuries  to  his  person.  He 
recovered  a  verdict  and  from  the  judgment 
entered  thereon  an  ^peal  was  taken  to  the 
district  court  where  the  judgment  was  re- 
versed and  the  case  remanded  for  a  new 
trial.  Plaintiff  appealed  from  the  order  of 
the  district  court 

At  the  time  of  the  accident  defendant  was 
a  Duluth  traffic  policeman  and,  mounted  on 
the  motorcycle,  was  pursuing  the  driver  of 
an  automobile  who  was  exceeding  the  speed 
limit  In  trying  to  overtake  the  offender  to 
put  him  under  arrest  the  officer  drove  faster 
than  the  statute  permits.  Plaintiff  was 
crossing  the  street  and  was  within  a-  few 
feet  of  the  curb  when  the  automobile  passed 
behind  him.  Defendant  attempted  to  come 
alongside  the  automobile  by  running  to  the 
right  of  it.  Plaintiff  was  unaware  of  the  ap- 
proach of  the  motorcycle  before  be  was 
struck.  No  signals  were  given  and  it  car- 
ried no  light  It  was  dusk,  the  hour  being 
about  8:30  p.  m. 

[1]  The  trial  court  Instructed  the  Jury 
in  substance  that  the  Motor  Vebicle  Act  (Gen. 
St  1913,  i§  2619-2048)  was  appUcable  to 
such  a  case,  and,  if  defendant  disregarded  the 
speed  regulations  of  the  act  he  was  presump- 
tively guilty  of  negligence.  In  reversing  the 
judgment,  the  judges  of  the  district  court  of 
St  Louis  county,  before  whom  the  appeal 
was  heard,  expressed  their  opinion  as 
follows : 

"A  policeman,  operating  a  motorcycle  in  the 
performance  of  his  duties  as  a  policeman,  is  not 
chargeable  with  violation  of  the  motor  vehicle 
act.  Sections  2619-2648,  G.  S.  1913.  In  such 
a  case  a  motorcycle  should  be  held  to  be  a 
police  patrol  wagon.  •  •  •  A  'speeder' 
cannot  be  arrested  ordinarily  without  'speed- 
ing' by  the  officer  making  the  arrest" 

Our  views  coincide  with  theirs.  It  would 
be  an  affront  to  the  Intelligence  of  the  Legis- 
lature to  hold  that,  in  enacting  a  statute  do- 
signed  to  suppress  "speeding,"  it  intended 
to  restrict  peace  officers  to  the  prescribed 
speed  limits  when  in  pursuit  of  violators  of 
the  statute. 
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In  Hubert  v.  Gransow,  131  Minn.  361,  155 
K  W.  2<M,  Ann.  Gas.  1917I>,  S63,  this  court 
held  that,  as  a  gi«ieral  rnle,  regulatlmis  gov- 
erning the  rate  of  speed  on  pnbllc  streets  do 
not  apply  to  Are  apparatus  on  the  way  to  a 
fire.  The  reasons  for  the  rule  were  suggest- 
ed in  State  v.  Sheppard,  64  Minn.  287,  67  N. 
W.  62,  36  L.  R.  A.  805,  and  Warren  ▼.  Men- 
denhall,  77  Minn.  146,  79  N.  W.  661.  The 
same  reasons  apply  with  equal  force  to  ve- 
hicles nsed  by  police  cheers.  An  officer  so 
engaged  is  performing  a  public  duty.  He 
cannot  successfully  perform  It  unless  he  is 
accorded  privileges  not  possessed  by  private 
citisens.  He  would  be  seriously  hampered 
If  statutory  provisions  limiting  the  speed  of 
motor  vehicles  applied  to  him  while  In  pur- 
salt  of  a  fleeing  criminal.  For  reasons  of 
public  policy,  at  least  one  court  has  felt  free 
to  hold  that  sncb  provisions  have  no  appli- 
cation even  though  the  statute  contained  no 
exceiitlons  In  fttvor  of  peace  officers.  State 
V.  Gorliam,  110  Wash.  830,  188  Pac.  457,  9 
A.  li.  R.  365.  In  another  jurisdiction,  a  con- 
trary view  was  expressed.  Keevll  v.  Pons- 
ford  (Tex.  OIv.  App.)  173  S.  W.  518.  And  In 
still  another  it  was  held  that  In  case  of  mili- 
tary necessity  a  statute  limiting  the  speed  of 
motor  vehicles  should  be  held  inapplicable. 
State  V.  Burton,  41  R.  I.  303,  103  Atl.  962,  Xj. 
R.  A.  1918F,  559.  PlalnUfT  contends  that 
the  language  of  our  statute  forbids  the  adoi>- 
tlmi  of  the  rule  stated  in  State  v.  Oorham, 
supra.    The  statute  reads  thus: 

"The  term  'motor  vehide,'  as  used  in  this  act, 
except  where  otherwise  expressly  provided, 
«hall  include  all  vehicles  propelled  by  any 
other  than  mnscnlar  power,  except  traction  en- 
gines, road  rollers,  fire  wagons  and  ei%ines, 
police  patrol  wagons,  ambalances,  and  snch 
other  vehicles  as  ran  only  upon  rails  or  tracks." 
Section  2619,  O.  S.  1913. 

[Z]  The  ccmtention  is  that  the-  language 
employed  limits  police  officers  to  the  use  of 
patrol  wagons  whenever,  in  the  discharge  of 
their  duties,  it  becomes  neciessary  to  exceed 
the  prescribed  speed  limits  and  that  a  motor- 
cycle is  not  a  patrol  wagon.  We  are  not  im- 
pressed by  the  argument  advanced  to  sup- 
port this  contention.  The  statute  is  not 
worded  as  explicitly  as  it  might  have  l>een 
to  express  the  Intent  the  I^eglslature  un- 
doubtedly had  In  mind.  Strictly  speaking, 
a  motorcycle  operated  by  a  policeman  patrol- 
ling the  streets  Is  not  a  police  patrol  wag- 
on. If  the  letter  of  the  statute  rather  than 
its  spirit  Is  to  control  In  Its  Interpretation, 
the  municipal  court  was  right  and  the  dis- 
trict court  was  wrong.  The  appllable  rules 
of  constmction  are  too  well  known  to  Justify 
more  than  a  mere  reference  to  them.  The 
Intent  of  the  Legislature  controls,  though  It 
seems  contrary  to  the  letter  of  the  statute, 
and  a  construction  should  be  avoided  which 
would  result  in  Inconvenience  or  absurdity. 
Dun.  Dig.  8947.    To  propel  a  motor  vehicle 


at  an  unlawful  rate  of  speed  Is  a  misdemean- 
or. When  the  Penal  Code  was  enacted,  the 
following   provision   was   Inserted   therein: 

"The  rule  that  a  penal  statute  is  to  be  strict- 
ly construed  does  not  apply  to  this  code  or  any 
of  the  provisions  thereof,  but  all  snch  provisions 
must  be  construed  according  to  the  fair  import 
of  their  terms,  to  promote  justice  and  effect  the 
objects  of  the  law."  Penal  Code,  §  9,  in  sub- 
stance now  found  in  section  S468,  G.  S.  1913. 

To  secure  the  safety  of  the  public  is  one 
of  the  principal  objects  of  the  statute.  A 
criminal,  seeking  to  get  away  from  the  scene 
of  his  crime,  commonly  travels  In  an  auto- 
mobile driven  at  a  high  rate  of  speed.  There 
are  reckless  drivers  of  automobiles,  who  pay 
no  attenti<m  to  the  8i)eed  laws.  Both  class- 
es of  offenders  must  be  overtaken  by  the  of- 
ficers of  the  law,  If  they  are  to  be  placed 
under  arrest  As  an  aid  to  officers  on  patrol 
duty  no  vehicle  more  serviceable  than  the 
motorcycle  has  as  yet  been  invented.  Of 
course  It  is  possible  for  such  officers  to  use 
automobiles,  instead  of  motorcycles;  but 
their  use  would  be  equally  if  not  mdre  dan- 
gerous to  others  if  driven  at  a  high  rate  of 
speed. 

Whether  the  words  "police  patrol  wagons," 
as  used  in  this  statute,  include  motorcycles, 
may  be  open  to  argument.  This  court  has 
held,  construing  the  exemption  statutes,  that 
a  biiggy  is  a  wagon,  Allen  v.  Coates,  29  Minn. 
46,  11  N.  W.  132;  that  a  carriage  Is  a  wagon, 
KimbaU  V.  Jones.  41  Minn.  318,  43  N.  W.  74 ; 
and  that  a  bicycle  Is  not  a  wagon,  Shadewald 
V.  PhllUps,  72  Minn.  520,  75  N.  W.  717.  Oth- 
er courts  have  held  that  the  word  "wagon" 
is  a  generic  term,  and  Includes  almost  any 
vehicle,  whether  used  for  the  transportation 
of  persons  or  prtverty.  Luce  v.  Hassam,  76 
Vt.  450,  58  AtL  725;  Fifth  Ave.  Coach  Co.  v. 
City  of  N.  Y.,  58  Misc.  Rep.  401,  lU  N.  Y. 
Supp.  759-776 ;  4  Words  and  Phrases,  Second 
Series,  p.  1221. 

[3]  Taking  into  consideration  the  objects 
sought  to  be  attained  by  the  statnte,  the  gen- 
eral use  of  motorcycles  in  patrtdiing  streets 
and  highways  when  the  statnte  was  enacted, 
as  well  as  at  the  present  time,  and  the  evi- 
dent purpose  of  the  Legislature  to  except 
from  the  operation  of  the  statute  vehicles 
employed  as  instrumentalities  of  municipal 
fire  and  police  departments,  we  hold  that 
motorcycles  so  employed  come  within  the  ex- 
ceptions made  by  the  statnte. 

[4]  We  do  not  hold  that  an  officer,  when 
in  pnrsuit  of  a  lawbreaker,  is  under  no  ob- 
ligation to  exercise  a  reasonable  degree  of 
care  to  avoid  Injnry  to  others  who  may  be 
on  the  public  roads  and  streets.  What  we 
do  bold  is  that,  when  so  engaged,  he  is  not 
to  be  deemed  negligent  merely  because  be 
falls  to  observe  the  requirements  ot  the  Mo- 
tor Veliicle  Act.  His  conduct  is  to  l>e  examin. 
ed  and  tested  by  another  standard.  He  is 
required  to  observe  the  care  which  a  reason- 
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ably  prndent  maft  wonld  ezerdse  In'  the  dis- 
charge of  official  dnties  of  a  Ilka  nature  un- 
der like  circumstances. 
Order  affirmed. 


In  re  MOHN.     (No.  20290.) 
(Supreme  Court  of  Minnesota.    July  S,  1921.) 

fBvUabut  hy  the  Court.) 

Attorney  and  client  <3=>53  (2)— Evidence  In  dis- 
barment proceedings  held  laaulilclent  to  sus- 
tain diarges  of  misooaduct. 
The  evidence  submitted  is  not  sufficient  to 
sustain  the  charges  of  misconduct  made  against 
the  respondent,  an  attorney  at  law. 

Brown,  C.  3.,  dissenting. 

Appeal  from  Board  of  Law  Examiners. 

Proceedings  for  the  removal  of  Thomas 
Mohn  from  the  position  and  office  of  attorney 
at  law.    Charges  not  sustained. 

B.  v.  Mercer  &  C!o.,  of  Minneapolis,  for 
Board  of  Law  Etxamlners. 

Albert  Schaller,  of  St.  Paul,  A.  J.  Rockne, 
of  Zumbrota,  W.  H.  GilUtt,  of  Hastings,  and 
V.  M.  Wilson,  of  Bed  Wing,  for  respondent. 

HALLAM,  J.  This  is  an  application  for 
the  removal  of  'x'bomas  Mohn  from  his  office 
as  attorney  at  law.  The  charge  is  that  some 
time  during  the  year  1913  be  affixed  his  sig- 
nature as  attesting  witness  to  a  codicil  to 
the  will  of  Mrs.  Umma  M.  Hack,  after  the 
death  of  Mrs.  Hack,  and  thereafter  used 
the  codicil  as  so  attested  In  procuring  the 
settlement  of  a  lawsuit.  The  charge  was  made 
by  a  witness  on  the  stand  in  a  lawsuit  in 
November,  1915.  The  petition  in  this  pro- 
ceeding was  flied  in  January,  1917,  and  the 
court  promptly  ordered  a  reference  for  the 
taking  of-  testimony  and  appointed  attorneys 
to  prosecute  the  case.  After  the  lai>se  of 
more  than  4  years  the  matter  was  presented 
to  this  court 

Respondent  was  admitted  to  the  bar  of 
Minnesota  In  1897,  has  practiced  in  Goodhue 
county  ever  since,  and  in  Bed  Wing  siuce 
1905.  He  was  twice  elected  county  attorney 
of  Goodhue  county  and  was  holding  that 
office  at  the  time  of  the  alleged  misconduct. 
It  Is  conceded  that  he  Is  a  capable  lawyer, 
has  enjoyed  a  large  practice,  and  save  for 
this  charge,  has  borne  a  good  reputation. 

John  Hack  has  for  many  years  been  a 
citizen  of  Red  Wing  and  a  man  of  substauiial 
fortune.  About  30  years  ago,  then  a  man 
of  about  65,  he  married  Emma  M.  Gailascb, 
a  woman  about  half  his  age.  Soon  there- 
after he  became  blind.  In  the  course  of 
years  a  large  part  ■  of  the  family  property 
found  its  way  into  the  name  of  Mrs.  Hack 
and  on  her  death  on  April  24,  lUlS^a  sub- 
stantial   part   of   the   property    which    had 


belonged  to  Mi-s.  Hack  was  found  in  the 
name  or  possession  of  Eugenia  Galiasdi,  a 
sister  of  Mrs.  Hack.  The  only  testamentary 
remembrance  by  Mrs.  Hack  of  her  husband 
was  that  In  a  certain  contingency,  her  father 
would  "take  well  care"  of  blm  "and  give 
him  all  the  comforts  be  needs  In  his  natural 
life  and  pay  all  his  personal  expenses." 

In  August,  1902,  Mrs.  Hack  prepared  a 
will  and  one  day  stepped  into  a  store  in  Bed 
Wing  and  signed  it  and  asked  two  men  of 
her  acquaintance  there  present  to  sign  as 
witnesses,  and  they  did  so.  This  will  gave 
all  her  estate  to  her  sister  Eugenia,  and 
her  brother,  Adolph  G.  Gailascb.  In  1911, 
her  brother  died.  Under  date  of  September 
3,  1912,  Mrs.  Hadt  wrote,  in  her  own  hand- 
writing, a  second  will,  complete  in  Itself, 
but  reciting  that  "this  writing  be  added  to 
my  as  in  part  to  the  will  I  made  on  the 
second  day  of  August,  1902."  This  will  is 
spoken  of  In  these  proceedings  as  the  '-cod- 
icil" and  is  the  document  respondent  Is  charg- 
ed with  mutilating. 

The  so-called  codicil  consists  of  three 
pages.  The  writing  on  the  first  and  second 
completely  Alls  the  pages.  The  second  page 
closes  with  the  words  "This  is  my  last  will 
and  only  a  codicil  to  my  previous  will  of 
August  2,  1902."  and  is  signed,  "Emma  M. 
Hack."  The  third  page  contains  in  the  mid- 
dle of  the  page  matter  apparently  an  after- 
thought and  is  signed  at  the  end  but  near 
the  middle  of  the  page,  "Emma  M.  Hack." 
Below  the  signature  is  written: 

"This  is  my  last  will  composed  of  three  pa^ 
pers  and  my  name. 

"Signed  by  myself  (Maggie  Stewart  is  witness) 
w  "Thomas  Mohn     "         " 

"Emma  M.  Hack,  Bed  AVing,  Minn. 
"Thomas  Mohn. 
"Maggie    Stewart" 

Maggie  Stewart  was  a  servant  in  the  Hack 
home.  It  is  conceded  that  she  signed  as  a 
witness  at  or  about  the  time  Mrs.  Hack 
signed  the  document,  and  that  respondent  did 
not  sign  and  was  not  present  at  that  time. 
It  is  conceded  that  he  did  thereafter  affix 
bis  signature.  Petitioner  claims  that  he  did 
so  after  Mrs.  Hack's  death.  Respondent  that 
he  did  so  during  Mrs.  Hack's  lifetime  and 
In  her  presence  and  at  her  request.  This 
Is  the  question  in  the  case. 

The  1902  will  was  presented  for  probate 
by  Miss  Gailascb  in  May,  1913.  It  was  con- 
tested by  the  husband  of  deceased.  It  was 
undoubtedly  intended  by  Mrs.  Hack  as  her 
will  but  probate  was  refused  because  of  some 
alleged  defect  in  the  execution.  An  appeal 
was  taken  to  the  district  court  Respondent 
was  attorney  for  Miss  Gailascb  and  he  had 
taken  the  case  on  a  contingent  fee.  After  the 
appeal  was  taken,  this  codicil  was  produced 
by  respondent  and  was  used  In  the  interest 
of  Miss  Gailascb  in  negotatious  which  fol- 
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lowed  for  a  settlement  ot  the  case.  Tho  case 
was  settled  before  trial  in  tbe  district  court 
Later  reqitondent  and  Miss  Oallascb  fell  out 
over  tbe  matter  of  respondent's  fees  and 
matters  In  connection  with  the  settlement. 
John  Hack  commenced  an  action  to  set  aside 
the  settlement.  Several  other  actions  be- 
tween the  Hacks  and  Miss  Gallascb  followed 
in  rapid  succession.  It  was  in  one  of  these 
actions  that  Miss  Gallasch,  testifying  about 
2  years  after  the  codicil  was  first  produced, 
made  the  charge  on  which  this  proceeding 
is  based. 

The  testimony  of  Miss  Gallasch  and  of 
Maggie  Stewart  is  to  the  effect  that  they 
found  this  codicil  in  a  safe  at  the  Hack  home 
a  short  time  after  the  will  had  been  found 
and  taken  to  respondent,  that  these  two  and 
Hedvlg  Federle,  a  young  lady  relative  of  Miss 
Gallasch,  who  had  studied  law,  together  took 
the  codicil  to  respondent,  tliat  he  looked  it 
over  and  told  them  that  it  was  at  no  value 
because  It  had  bnt  one  witness.  Miss  Gal- 
lasch testified  that  she  did  not  examine  the 
codicil  but  Maggie  Stewart  testified  that  she 
did,  and  that  hers  was  the  only  attesting  sig- 
nature at  that  time.  Maggie  Stewart  tes- 
tified that  the  codicil 'produced  by  the  three 
ladies  in  respondent's  oCBce  was  the  same 
codicil  which  was  afterwards  produced  by 
respondent  with  his  signature  affixed.  Re- 
spondent's story  is  that  Miss  Gallasch  and 
Miss  Federle  did  bring  to  him  a  document 
purporting  to  be  a  codicil  executed  in  the 
name  of  Mrs.  Hack,  but  ttrnt  it  was  not  the 
same  document  as  now  bears  his  signature; 
that  the  signature  of  Mrs.  Hack  to  the  codicil 
brought  to  his  office  had  been  affixed  by 
Miss  Gallasch;  that  she  stated  that  she  had 
affixed  it  at  the  direction  of  Mrs.  Hack;  and 
that  It  was  witnessed' by  Maggie  Stewart  and 
no  one  else.  He  testified  that  the  codicil 
signed  by  him  had  the  following  history: 
That  on  February  25,  1913,  he'  was  called  to 
the  home  of  Mrs.  Hack  to  give  legal  advice ; 
that  Willie  he  was  there,  she  produced  this 
codicil,  which  was  signed  by  Mrs.  Hack  and 
already  witnessed  by  Maggie  Stewart  and 
asked  him  to  sign  it  as  a  witness;  that  he 
advised  her  to  have  a  new  will  prepared  and 
she  said  she  would,  but  on  her  insistence 
he  did  sign  the  codicil  as  a  witness;  that 
after  the  will  iiad  been  presented  for  probate 
and  disallowed,  this  codicil  was  found  by 
hia  brother  and  law  partner,  Albert  Mohn, 
in  a  l)ank  book  of  deceased  aud  among  some 
of  her  papers  in  a  vault  of  a  Red  Wing  bank. 

The  testimony  is  in  direct  conflict.  For 
the  petitioner  there  is  the  testimony  of  Miss 
Gallasch  and  Maggie  Stewart.  Miss  Gal- 
laach's  testimony  is  much  discredited.  We 
need  only  mention  one  or  two  of  many  im- 
peaching circumstances.  It  is  in  evidence 
that  Judge  Converse,  in  a  memorandum  at- 
tached to  a  decision  in  one  of  the  cases  tiied, 
said  that  Miss  Gallasch's  testimony  was  of 
-little  assistance  to  him  save  as  it  was  cor- 


roborated by  other  credible  evidence.  Judge 
Erickson,  probate  Judge  of  Goodhue  county, 
expressed  himself  similarly  after  a  hearing 
in  which  she  testified.  For  example,  he  said 
that  on  one  occasion  she  asked  bis  leave  to 
make  an  important  insertion  of  figures  in  an 
Inventory  which  she  tiad  previously  filed  in/ 
his  court  and  after  considerable  discussion, 
she  made  the  insertion,  and  that  afterwards 
while  on  the  stand  as  a  witness  before  him, 
denied  that  she  had  made  the  insertion  or 
that  she  had  ever  asked  to  do  so  and  said 
that  she  thought  Mr.  Molm  had  inserted  the 
figures.  There  is  also  testimony  of  a  witness, 
Mr.  Fox,  a  reputable  man,  that  he  overheard 
a  quarrel  between  respondent  and  Miss  Gal- 
lasch in  respondent's  office  over  a  demand, 
of  Miss  Gallasch  for  the  return  of  a  portion 
of  a  fee  he  had  charged,  and  that  in  that 
controversy  she  said,  "If  you  don't  give  us 
some  money,  we  will  fix  you,"  and  when  be 
asked,  "Wliat  can  you  doV  -  she  said,  "Two 
women  can  do  a  good  deal  against  one  man." 
We  are  not  disposed  to  accord  to  Miss  Gal- 
lasch's testlraouy  any  substantial  probative 
value. 

The  testimony  of  Maggie  Stewart  is  posi- 
tive and  generally  consistent.  It  Is,  however, 
impeached  by  tbe  testimony  of  Mr.  Pidgeon, 
oue  of  the  attorneys  for  Mr.  Hack  in  the  will 
contest.  He  said  that  after  the  production 
of  the  codicil  signed  by  respondent,  he  made 
hivestigatiou  in  regard  to  it,  and  to  that  end 
sought  out  Maggie  Stewart,  and  that  she, 
knowing  the  purpose  for .  which  he  inquired, 
told  him  tbe  codicil  was  all  right.  She  deni- 
ed this,  but  Mr.  Pidgeon  could  hardly  be  mis- 
taken.' 

In  another  part  of  Mr.  Pidgeon's  testimony, 
he  said  she  besought  him  to  bring  about  a 
settlement  and  seemed  concerned  about  It,  and 
that  he  then  asked  her  about  the  codicil,  and 
tlmt  "she  said,  that  is  all  right,  passing  it  off 
in  that  way."  He  says  that  he  did  not  in- 
terrogate her  about  the  witnesses  to  the 
codicil  and  that  she  said  nothing  about  it 
when  the  names  of  tbe  witnesses  were  writ- 
ten. 

Against  this  testimony  Is  the  testimony  of 
respondent,  that  of  his  brother  as  to  tbe 
finding  of  the  codicil  and  the  testimony  of 
Hedvlg  Federle.  This  lady  testified  to  the 
finding  of  a  codicil  by  Miss  Gallasch  and 
that  she  and  Miss  Gallasch  took  it  to  re- 
spondent's office  and  that  Maggie  Stewart 
was  not  present.  Her  testimony  is  not  al- 
ways frank  and  sometimes  evasive  but  on 
being  shown  a  photograph  of  the  codicil  In 
controversy,  she  testified  very  positively  that 
it  was  not  the  same  codicil  that  she  and 
Miss  Gallasch  had  taken  to  respondent's  office 
and  she  pointed  out  provisions  in  the  photo- 
graphic copy  exhibited  to  her  which  she  said 
she  was  positive  were  not  in  the  codicil  she 
bad  seen. 

We  have  had  some  difficulty  in  reconciling 
respondent's  conduct  with  hia  claims. 
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When  he  learned  that  this  charge  was 
made  against  blm  he  sent  to  a  reputable  flrm 
of  attorneys  In  Red  Wing,  copy  of  alleged 
charges  which  he  said  he  proposed  to  prefer 
against  them.  There  is  no  suggestion  that 
the.  retaliatory  charges  were  well  founded. 

He  sent  for  Maggie  Stewart  on  several 
occasions  on  pretexts,  some  apparently  sub- 
terfuges and  his  conferences  with  her  were 
not  such  as  to  Inspire  confidence  in  his  cause. 

On  one  occasion  a  detective  played  a  dis- 
creditable part,  his  object  apparently  being 
to  help  respondent  and  to  foment  trouble 
between  Miss  Gallasch  and  Maggie  Stewart. 

After  this  charge  bad  been  made  against 
him,  he  refunded  ^,000  of  the  fee  he  had 
received  from  Miss  Oallasch.  He  explains 
this  on  the  theory  that  the  settlement  which 
be  negotiated  did  not  settle  the  controversy 
and  be  realized  that  there  was  some  ground 
for  the  contention  that  he  had  not  fully  i>er- 
formed  the  contract  undfflr  which  the  fee 
was  paid. 

Respondent  was  asked  to  appear  and  did 
appear  before  a  committee  of  the  State  Bar 
Association  and  told  his  story.  He  did  not 
there  mention  the  existence  of  a  second  codi- 
cil. It  should,  In  Justice,  he  said,  however, 
that  he  had  before  that  time  mentioned  the 
second  codicil  to  one  of  the  attorneys  en- 
gaged In  the  Hack  family  litigation. 

On  the  other  hand  we  are  troubled  to  find 
any  suflBcient  motive  for  so  grave  a  crime. 
The  codicil  gave  nothing  to  respondent's 
client  that  was  not  given  her  by  the  will 
of  deceased.  The  will  had  been  disallowed 
by  the  probate  court,  but  from  the  record 
before  us  It  seems  hardly  possible  that  the 
decision  could  have  been  sustained  on  ap- 
peal. The  probate  Judge  seemed  overcome 
by  the  apparent  want  of  equity  In  the  will. 

If  the  will  was  Invalid  it  was  because  of 
defects  in  attestation  whidi  applied  with 
equal  force  to  the  codicil.  It  Is  true  the 
codicil  seems  to  have  been  used  In  bringing 
about  a  settlement  of  the  wUl  contest  but 
of  so  little  real  avail  would  It  have  been  In 
court  that  it  would  at  least  seem  strange 
that  an  experienced  lawyer  would  deliber- 
ately mutilate  or  alter  It,  knowing  all  the 
time  that  three  persons,  none  intimates, 
and  two  of  them  nearly  total  strangers  to 
him,  would  have  full  knowledge  of  his  act 

The  matter  Is  an  Important  one  both  to 
respondent  and  to  the  public.  We  have  con- 
sidered the  evidence  with  great  care  and  we 
have  arrived  at  the  conclusion  that  it  is  not 
suffldent  to  warrant  us  in  sustaining  the 
charges  made  In  the  petition. 

BROWN,  0.  J.  (dissenting).  The  evidence 
shows  that  respondent  knovringly  made  use 
of  the  Invalid  or  defectively  executed  will 
to  effect  a  settlement  of  the  estate  of  Mrs. 
Hack  favorable  to  his  client  and  his  own 
contingent  fee.    He  should  receive  the  pun- 


ishment due  for  his  misconduct  The  verac- 
ity and  intelligence  of  the  witness  Stewart 
in  my  Judgment  conclusively  appear;  all 
doubts  on  that  score  being  completdy  re- 
moved by  the  conduct  of  resjpondent  and 
those  in  his  service  in  attempting  by  means 
strongly  to  be  censured  to  discredit  her  as  a 
witness.  State  v.  Ettenberg,  145  Minn.  89, 
176  N.  W.  171. 
X  therefore  dissent 


PETERS  V.  RUEBENHAGEN  et  al. 
(No.  22357.) 

(Supreme  Court  of  Minnesota.    July  16^  1901.) 

(Sylldbut  hy  the  Court.) 

1.  Brokers  «=a46— Where  broker'a  anent  hat 
no  exclMslv*  right,  owner  may  sell  withont 
being  liable  for  oammiseions. 

Where  a  real  estate  broker  has  no  ezdn- 
sive  right  of  sale,  the  owner  of  the  land  is  not 
pr^uded  from  the  right  of  sale  to  any  person 
who  may  present  himself,  and,  in  case  sale  is 
made  before  the  broker  presents  a  purchaser,  is 
not  liable  to  the  broker  for  a  commission  on  a 
sale  subsequently  made  by  him. 

2.  Brokers  «=986(l)— EvMenoe  sustaining  find- 
Ing  that  owner  rejeoted  prior  uie  by  broiier 
without  cause. 

The  evidence  sustains  the  verdict  of  the 
jury  to  the  effect  that  the  sale  made  by  the 
broker  was  reported  to  the  landowner  prior  to  ' 
the  sale  by  him  and  rejected  without  cause. 

Appeal  from  District  <3ourt,  Sibley  Oouu- 
ty;  C.  M.  TUrt,  Judge. 

Action  by  Henry  H.  Peters  against  Ferdi- 
nand Ruebenhagen  and  others.  Verdict  tor 
plaintiff.  From  a  denial  of  a  new  trial,  de- 
fendants appeaL    AfBrmed. 

Geo.  A.  &  a  H.  MacKensde,  of  Oaylord, 
for  appellants. 

T.  Otto  Strelssgntb  and  Mueller  &  Streiss- 
guth,  all  of  New  tJlm,  for  respondent 

BROWN,  O.  J.  Action  to  recover  a  com- 
mission alleged  to  be  due  plaintiff  for  serv- 
ices rendered  defendants  In  the  sale  of  cer- 
tain land  owned  and  held  by  them  for  sn!o. 
Plaintiff  had  a  verdict,  and  defendants  ap- 
pealed from  an  order  denying  a  new  trial. 

Defendants  authorized  plaintiff  to  procure 
a  purchaser  for  their  lands,  agreeing  to  pay 
him  a  commission.  If  successful.  Of  this 
the  record  presents  no  dispute.  Plaintiff 
claims  that  he  thereafter  found  and  present- 
ed to  defendants  a  purchaser  ready,  able, 
and  willing  to  buy  the  lands  on  terms  named 
by  defendants;  that  defendants  refused  to 
accept  him,  and  Immediately  thereafter  sold 
the  land  to  a  third  person  for  the  sum  of 
141,715.     Plaintiff  further  claims  that  for 
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$.11  the  land  sold  for  over  and  above  $41,000, 
the  selling  price  named  by  defendants  to 
plaintiff,  and  that  since  defendants  wrong- 
fully rejected  the  purchaser  presented  by 
hlra  and  sold  the  land  to  the  third  person  for 
$715  above  the  named  purchase  price  plaln- 
titr  is  entitled  to  recover  that  amount. 

Defendants  conceded  the  authority  of 
plaintiff  to  effect  a  sale  of  the  land,  and  that, 
If  successful,  he  would  be  entitled  to  com- 
pensation for  his  services.  But  they  urged 
in  defense  that  he  had  no  exclusive  right  of 
sale,  and  that  by  the  authority  given  him 
they  were  not  precluded  from  selling  the 
land,  should  a  purchaser  come  to  them  and 
offer  to  buy  the  same.  They  further  claim 
that  a  purchaser  did  present  himself,  and 
that  defendants  sold  the  land  to  him  before 
plaintiff  reported  the  sale  to  the  person  he 
subsequently  presented  as  a  purchaser.  In 
response  to  this  plaintiff  replied  that  the  pur- 
chaser foand  by  him  was  presented  to  de- 
fendants before  the  sale  to  the  third  person, 
and  even  before  the  Initiation  of  negotiations 
looking  to  such  sale.  On  this  feature  of  the 
case  there  was  a  sharp  conflict  in  the  evi- 
dence. 

[1,  2]  The  qtiestlons  presented  do  not  re- 
quire extended  discussion.  The  principal 
point  involved  ranges  around  the  question 
whether  plaintiff  presented  the  purchaser 
prucnred  by  him  before  defendants  made 
the  sale  to  the  third  person.  There  was.  In 
fact,  no  exclusive  right  of  sale  in  plaintiff, 
and  defendants  were  at  liberty  to  make  a 
sale  to  any  one  who  might  come  forward 
with  an  offer  to  buy.  1  Dunnell's  Dig.  1141. 
But  If  plaintiff  presented  his  purchaser  be- 
fore a  sale  was  made  by  them,  as  he  claims, 
be  is  entitled  to  the  compensation  agreed 
upon.  Of  this  no  controversy  arises;  the 
point  is  not  disputed.  The  question,  then, 
as  to  the  time  plaintiff  presented  his  pur- 
chaser, whether  before  or  after  the  sale  by 
defendants,  became  the  pivotal  issue  on  the 
trial.  It  was  submitted  to  the  Jury  under 
clear  Instructions,  and  was  answered  In 
plaintiff's  favor.  The  evidence  on  the  point 
is  conflicting.  If  that  offered  by  plaintiff 
expressed  the  truth,  a  question  f<»  the  Jury, 
plaintiff's  right  of  recovery  Is  clear.  Our 
examination  of  the  record  presents  no  rea- 
son for  disapproving  the  verdict  of  the  Jury, 
and  it  must  stand. 

The  further  contenti<m  of  defendants  that 
plaintiff  was  not  entitled  to  the  excess  over 
$41,000,  for  which  the  sale  was  made,  but  to 
something  less,  measured  by  the  acreage  of 
the  land,  is  not  sustained  by  the  record ;  at 
least,  the  evidence  made  the  question  of  the 
amount  of  plaintiff's  compensation  one  of 
fact  for  the  Jury. 

Order  affirmed. , 


FITZPATRICK  v.  INTERNATIONAL  TYPO- 

GRAPHICAL   UNION   OF  NORTH 

AMERICA.    (No.  22334.) 

(Supreme  Oontt  of  Minnesota.   July  8,  1921.) 

(Eyllahiu  &v  the  Oourt.) 

AsaoolatloBs  «=320(4)— Service  on  member  of 
trade  union  held  to  confer  Jurlsdietion. 

The  defendaxit  union,  an  unincorporated 
voluntary  association,  is  a  trade  union,  hav- 
ing the  interests  and  welfare  of  its  members 
as  an  object.  In  addition  it  provides  through 
dues  received  a  union  printers'  borne  for  in- 
firm and  invaXd  members,  and  old  age  pen- 
BioDs,  and  death  benefits.  The  cause  of  action 
alleged  arises  from  a  wrongful  refusal  to  admit 
the  defendant  to  the  home.  Under  the  sbowing 
made,  as  set  forth  in  the  opinion,  jurisdiction 
was  acquired  by  service  on  a  member  of  the 
defendant,  as  is  provided  by  Oen.  St.  1913,  % 
7689,  for  service  when  two  or  more  do  bosinesB 
as  associates  under  a  common  name. 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; Jas.  C.  Michael,  Judge. 

Action  by  William  D.  Fltzpatrlck  against 
the  International  Typographical  Union  of 
North  America.  Prom  an  order  vacating 
a  service  of  summons,  plaintiff  appeals. 
Reversed. 

O,  H.  O'Neill,  of  St  Paul,  for  appeUant. 
Morphy,  Bradford  &  Cummins,  of  St  Paul, 
for  respondent. 

DIBEU<,  J.  The  plaintiff  appeals  from 
the  order  of  the  Ramsey  district  court  va- 
cating the  service  of  summons. 

The  defendant  International  Typographi- 
cal Union  of  North  America  is  a  voluntary 
unincorporated  association  having  a  large 
membership  throughout  the  United  States 
and  Canada.  It  Is  governed  by  a  constitu- 
tion and  by-laws.  It  has  a  branch  or  sub- 
ordinate union  known  as  the  St.  Paul  Typo- 
graphical Union  No.  30.  The  plaintiff  for 
20  years  has  been  a  member  in  good  stand- 
ing of  the  defendant  and  of  the  subordinate 
lodge. 

Since  1892  the  defendant  has  maintained 
at  Cyolorado  Springs,  Colo.,  a  home  for  inva- 
lid and  infirm  members.  On  June  1,  1915, 
the  plaintiff  became  afflicted  with  locomotor 
ataxia  and  since  has  been  infirm  and  an  In- 
valid. On  August  1,  1915,  he  applied  for  ad- 
mission to  the  home.  The  defendant,  accord- 
ing to  the  complaint,  wrongfully  refused  him 
admission.  This  action  is  for  damages  for 
such  refusaL 

The  defendant  has  no  offices  or  officers  In 
Minnesota.  It  has  officers  and  offices  in 
Indianapolis.  Service  was  made  in  Minne- 
sota on  Judson  D.  Trimmer,  a  member  of  the 
union.  The  question  Is  whether  such  service 
conferred  Jurisdiction.  The  applicable  stat- 
ute is  6.  S.  1913,  {  7689,  which  is  as  follows : 


4t=3For  other  cases  see  Bame  toplo  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indeze* 
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"When  two  or  more  persons  transact  bnai- 
nesa  as  associates  and  under  a  common  name, 
whether  .snch  name  comprise  the  names  of 
such  persons  or  not,  they  may  be  aned  by  such 
common  name,  and  the  summons  may  be  served 
on  one  or  more  of  them.  The  judgment  in  such 
case  shall  bind  the  joint  property  of  all  the 
associates,  the  same  as  though  all  had  been 
named  as  defendants."  ' 

Tbere  are  two  leading  cases  In  Minnesota, 
one  or  the  other  of  which  controls.  The  first 
to  which  we  call  attention  Is  St.  Paul  Typo- 
thet«  V.  St.  Paul  Bookbinder's  Union  No.  37, 
M  Minn.  351,  102  N.  W.  725,  8  Ann.  Gas.  695. 
The  defendant  was  an  unldcorporated  vol- 
untary association.  It  was  organized  to 
promote  the  Interests  of  Its  members.  It  had 
no  business  functions.  Whether  It  could  be 
sued  tn  Its  association  name  was  one  ques- 
tion. After  referring  to  the  common-law 
rule  that  such  an  association  is  not  a  legal 
entity  apart  from  its  members  the  court  said: 

"This  rule  applies  to  the  union,  unless  it 
comes  within  the  scope  of  the  statute  [G.  S. 
1013,  f  7689]  providing  for  actions  against 
persons  doing  business  under  a  common  name. 
The  statute,  it  is  clear,  was  not  intend^  to 
include  associations  of  this  character.  Its  pur- 
pose was  to  authorize  the  courts  to  take  ju- 
risdiction over  unincorporated  associations  en- 
gaged under  a  common  name  in  some  sort  of 
business  in  which  property  is  bought  and  sold, 
debts  contracted — concerns  owning  and  holding 
property,  and  incurring  pecuniary  liability — 
and  not  associations  of  the  character  of  labor 
unions,  having  no  property,  engaged  in  no 
business  occupation,  in  a  proper  sense  of  the 
term,  and  whose  only  function  is  the  promotion 
of  the  interests  and  welfare  of  the  persons 
who  are  members  thereof." 

And  in  referring  to  this  general  class  of 
organizations  the  court  said: 

"Such  organizations  are  properly  divided  in- 
to two  classes,  viz.  those  organized  for  the 
purpose  of  conducting  some  business  enter- 
prise, and  those  whose  purpose  is  solely  the 
promotion  of  the  interests  and  welfare  of  their 
members,  unaccompanied  by  any  business  func- 
tions. As  to  this  class,  it  would  seem  that 
the  law  of  principal  and  agent  should  apply." 

The  other  case  is  Taylor  v.  Order  of  Rail- 
way Conductors,  89  Minn.  222,  94  N.  W.  684. 
There  the  question  arose  on  an  appeal  from 
an  order  denying  a  motion  to  set  aside  the 
service  of  summons.  The  defendant  was  a 
voluntary  association,  composed  solely  of  men 
engaged  as  conductors  on  steam  service  rail- 
roads. It  was  a  fraternal  organization  and 
had  local  divisions  in  several  localities.  Its 
mutual  lienefit  department  was  a  distinct 
organization,  except  that  it  was  composed  of 
men  who  when  they  became  members  of  the 
benefit  department  were  also  members  of 
the  order.  Moneys  of  the  order  and  the  bene- 
fit department  were  kept  separate.  The 
benefit  departmont  bad  no  agents  or  repre- 
sentatives  in    Minnesota.    It  bad   in   Iowa 


where  its  business  was  carried  on.  It  was 
held  that  service  on  a  member,  one  Kelly, 
was  good  service  under  the  statute  which  we 
have  quoted,  and  gave  Jurisdiction.  Ibe 
court  said: 

'?t  was  further  urged  upon  the  argument 
here  that  the  facts  that  the  defendant  had  no 
ofBce  in  this  state,  and  that  Kelly  was  not  one 
of  its  agents  or  officers,  did  not  authorize  the 
service  in  any  other  way  than  as  required 
upon  nonresident  corporations.  There  would 
be  fprce  in  this  view  but  for  the  plain  terms 
of  the  statute  we  have  quoted  above  which 
clearly  authorizes  service  upon  an  associate 
of  any  organization  doing  business  under  a  com- 
mon name,  without  any  restriction  dependent 
upon  the  place  of  its  business,  the  location  of 
its  offices,  or  other  conditions,  save  that  the 
service  must  be  made  as  therein  authorized. 
There  is  no  claim  of  fraud  in  making  the  serv- 
ice, and  no  denial  that  Kelly,  the  person  served, 
was  a  member  of  defendant's  association,  and 
was  within  the  state  at  the  time.  It  was  ad- 
mitted in  the  brief  of  counsel  that  the  Order 
of  Railway  Conductors  embrat^  practically 
all  the  conductors  in  the  country,  many  of 
whom  must  have  been  within  this  state  at  the 
time  of  the  service.  But  at  least  one  of  them 
was;  hence  we  must  hold  that  he  was  a  prop- 
er person  upon  whom  to  make  such  service, 
and  any  difficulties  that  arise  from  the  change 
of  members  or  from  the  trouble  of  enforcing 
any  proper  judgment  that  may  be  obtained 
after  hearing  are  incidents  of  the  defendant's 
voluntary  action  in  the  conduct  of  its  business, 
and  presumably  must  have  been  contemplated 
by  it." 

In  referring  to  this  case  in  the  St  Paul 
Typothet«e  Case  the  court  said: 

"The  associations  there  before  the  coart 
were  engaged  in  the  business  of  insuring  their 
members,  a  distinct  and  well  established 
•    *    •    business." 

Coming  to  the  character  of  the  defendant 
organization  as  determined  by  Its  constitu- 
tion and  by-laws,  we  find  that  Its  activities 
embrace  many  having  no  necessary  connec- 
tion with  its  activities  as  a  imion  and  quite 
apart  from  "the  promotion  of  the  interests 
and  welfare  of  their  members,  unaccompanied 
by  any  business  functions."  The  constitu- 
tion provides  for  dues.  It  provides  for  a 
union  printers*  home.  It  provides  for  an  old 
age  pension  fund.  It  providoB  for  death 
benefits.  It  provides  for  admission  to  the 
printers'  home  in  proper  cases.  The  home  is 
in  the  name  of  a  distinct  corporation.  The 
defendant  functions  not  only  as  a  labor 
union,  having  the  welfare  of  its  members  as 
trade  unionists  In  view,  but  as  an  organiza- 
tion which  through  dues  coming  from  Its 
members  gives  old  age  pensions,  death  bene- 
fits, and  a  home  for  eligible  infirm  and  in- 
valid members.  The  trial  court  was  of  the 
opinion  that  the  case  came  within  thff'Typo- 
thette  Case  and  that  jurisdiction  was  not 
acquired.  We  are  compelled  to  the  conclu- 
sion that  it  comes  more  nearly  within  the 
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Order  of  Bail  way  Conductora'  Case ;  and  that  i  by  reasou  of  the  specified  defaults  of .  tbe 


Jorisdlctioii  of  the  defendant  for  the  partic- 
ular cause  of  action  alleged  wag  acquired. 
We  decide  no  other  question  than  that  of 
jurisdiction.  Whether  the  plaintiff  can  get 
anywhere  with  his  case  does  not  interest  us ; 
or  whether  his  Judgment,  If  he  gets  one,  will 
be  of  use.  It  will  be  noted  that  in  the  Typo- 
thetce  Case  the  question  whether  the  defend- 
ants bookbinders'  union  was  an  organization 
liable  as  an  entity  was  determined  at  the 
trial,  with  no  previous  attack  on  the  court's 
jurisdiction ;  and  the  statute  quoted  was  con- 
sidered in  its  bearing  on  tbe  substantive 
right  of  recovery. 
Order  reversed. 


QRIEBE  V.  HAGEN.    (Ne.  22331.) 

(Supreme  Court  of  Minnesota.    July  8,  1921.) 

(Syllalut  iy  the  Court.) 

Laaillerd  aad  tenaat  «=>I54(3,  4),  159(2)  — 

Measare  of  damages  for  landlord's  failure  to 

Improve  or  repair  is  dlmlnlshad  rental  value. 

The  measure  .of  general  damages  for  the 

failure  of  the  landlorid  to  improve   or  repair 

rented    premises    is    diminished   rental    value. 

Special  damages,  if  recovered,  most  be  alleged 

and  proved.    In  this 'case  special  damages  were 

not  alleged  and  the  court  properly  submitted 

diminished    rental    value    as    the    measure    of 

damages.    The  verdict  sastains  tlie  finding  both 

as  to  tbe  right  of  recovery  and  the  amount. 

Appeal  from  District  Court,  McLeod  Coun- 
ty; C  M.  Tifft,  Judge. 

Action  by  William  A.  Griebe  against  Henry 
C.  Hagen.  Verdict  for  plaintiff,  and  from  a 
denial  of  a  new  trial,  defendant  appeals. 
Affirmed. 

Wm.  O.  McNelly,  of  Hutchinson,  for  ap- 
pellant 
F.  R.  AUeo,  of  Gllencoe,  for  respondent. 

DIBEXtL,  3.  This  is  an  action  to  recover 
rent  accruing  on  a  farm  lease.  There  was  a 
verdict  for  substantially  the  amount  claimed. 
The  defendant  appeals  from  the  order  deny- 
ing his  motion  for  a  new  trial. 

The  amount  of  the  accrued  rent  was  not  in 
dispute.  The  defendant  counterclalmed  for 
damages  resulting  from  the  failure  of  the 
plaintiff  to  build  a  machine  shed,  whereby  he 
suffered  damages  in  the  sum  of  $300;  for  his 
failure  to  furnish  a  suitable  house  or  room 
for  his  cream  separator,  whereby  he  suffered 
damage  in  the  sum  of  $50;  for  his  failure  to 
repair  the  house,  whereby  he  suffered  dam- 
ages In  the  sum  of  $100 ;  and  for  his  failure 
to  sow  40  acres  in  clover,  whereby  he  suffered 
damages  in  the  sum  of  $250.  These  items 
aggregated  $700.    The  defendant  alleged  that 


plaintiff  the  rental  value  of  the  premises  was 
diminished  $700.  This  was  the  amount  which 
he  claimed  in  his  counterclalno.  He  offered 
evidence  as  to  the  diminished  rental  value. 
The  fact  of  a  default,  except  In  a  minor  par- 
ticular, was  denied,  and  the  amount  of 
damages  was  in  issue. 

Ko  special  damages  were  pleaded.  If  re- 
covered they  must  be  pleaded  and  proved. 
OunneU's  Minn.  Dig.  and  1916  Supp.  S  2581. 
The  proper  measure  of  general  damages  for  a 
fUIure  to  make  improvements  or  to  repair 
is  that  stated  in  the  defendant's  counter- 
claim— diminished  rental  value.  Long  v. 
Gierlet,  57  Minn.  278.  59  N.  W.  194;  Warren 
V.  Hodges,  137  Minn.  389,  168  N.  W.  739. 
The  question  of  the  recovery  of  special  damr 
ages  In  particular  cases  recently  had  thorough 
consideration  in  Force  Bros.  v.  Gottwald,  183 
N.  W.  356.  The  court  submitted  .the  rental 
value  measure  without  objection  or  subse- 
quent comi^aint.  The  flndiag  of  tbe  Jury  Is 
sustained. 

Order  aiffirmed. 


HOMAN  V.  BARBER.    (No.  22376.) 
(Supreme  Court  of  Minnesota.    July  8,  1921.) 

(SyUahut  by  the  Court.) 

Pleading  ^=>345(l),  350(3)    —  Judgment  for 
commissions  on  sale  of  land  held  erroneous 
under  pleadings;   on  motion  for  Judgment  on 
pleadings  they  are  to  be  construed  favorably 
to  party  against  whom  Judgment  asked. 
The  complaint  alleged  that  tbe  plaintiff  se- 
cured a  purchaser  for  the  defendant's  land  at  a 
fixed  sale  price  and  thereby  earned  an  agreed 
commission    of    $1    per   acre.    The    defendant 
claimed  that  tiie  sale  price  fixed  waa  net  to 
him  and  that  the  plaintiff  was  to  have  as  his 
commission   aU    in   excess;    that  the   plaintiif 
sent  a  purchaser  to  whom  he  sold  at  the  price 
fixed;   that  tbe  purchaser  would  give  no  more; 
but  that  he  induced  tbe  purchaser  to  promise 
to  pay  the  plaintiff  a  commission  of  $1  per  acre. 
On  a  motion  for  judgment  on  the  pleadings  they 
are   to   be   construed   favorably   to   the   party 
against  whom  judgment  is   asked;    and  it  is 
held  that  it  was  error  to  order  judgment  on 
the  pleadings  in  favor  of  the  plaintiff. 

Appeal  from  District  Court,  Yellow  Medi- 
cine County;  R.  T.  Daly,  Judge. 

Action  by  Royce  Q.  Homan  against  Arthur 
B.  Barber.  From  a  judgment  for  plaintiff 
on  the  pleadings,  defendant  appeals.  Re- 
versed. 

Bert  O.  Loe,  of  Granite  Falls,  for  appel- 
lant. 

O.  A.  Fosnes,  o(  Montevideo,  for  respond- 
ent. 
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DIBEIiL,  X  The  defendant  appeals  from 
a  Judgment  for  the  plaintiff  on  the  pleadings. 

The  action  is  to  re<nTer  a  commission  on 
the  sale  of  400  acres  of  land,  owned  by  the 
defendant.  The  complaint  alleges  that  on 
May  10,  1919,  the  plaintiff  and  the  defend- 
ant entered  into  an  agreement  whereby  the 
plaintiff,  if  he  procured  a  purchaser  fbr  the 
land  at  $150  per  acre,  was  to  have  a  com- 
mission of  $1  per  acre;  that  on  the  8th  day 
of  June  he  procured  a  purchaser;  and  that 
the  defendant  on  June  9  sold  the  land  to  the 
purchaser  for  |160  per  acre  on  acceptable 
terms. 

T^e  answer,  In  addition  to  the  general  de- 
nial, alleges  that  prior  to  June  9,  1919,  he 
listed  his  land  with  the  plaintiff  at  $150  per 
acre  net  to  him;  that  about  the  date  stated 
the  plaintiff  notified  him  that  he  had  sent  a 
prospectire  purchaser  and  asked  him  to  pro- 
tect him  in  a  commission  of  $1  per  acre  if 
the  sale  were  effected ;  that  he  promised  that 
he  would  try  to  do  so;  that  the  prospective 
purchaser  offered  $150  per  acre  and  refused 
to  pay  more;  that  to  protect  the  plaintiff  in 
a  commission  the  defendant  agreed  with  the 
purchaser  tbat  be,  the  purchaser,  would  pay 
the  plaintiff  a  commission  of  $1  per  acre; 
that  he  was  unable  to  effect  a  sale  at  a  price 
in  excess  of  $150  per  acre  except  on  the  terms 
stated;  and  that  be  sold  at  that  price.  The 
reply  was  a  general  denial. 

The  plaintiff's  motion  for  judgment  was 
not  granted  upon  the  theory  that  he  was  en- 
titled to  $1  per  acre  commission  4f  he  pro- 
cured a  purchaser  at  $150  per  acre.  While 
this  was  his  claim  of  what  the  contract  was, 
the  answer  put  his  claim  In  issue.  It  was 
granted  upon  the  ground  that  the  defendant's 
answer  showed  a  right  of  recovery  in  the 
plaintiff. 

The  case  of  Holcomb  v.  Stafford,  102  Minn. 
233,  lis  N.  W.  449,  is  of  value.  There  the 
owner  agreed  that  the  broker  should  have 
all  that  he  could  obtain  for  a  piece  of  prop- 
erty in  excess  of  $500.  He  procured  a  pur- 
chaser at  $500,  and  the  owner  sold  him  for 
that  amount    The  court  said: 

"Under  the  terms  of  his  agreement  plaintiff 
could  claim  a  commission  only  in  the  event  he 
procured  a  pnrchaaer  for  the  property  at  a 
price  in  excess  of  $500;  the  excess  being  the 
measure  of  his  commiBsion.  If  he  procured  no 
purchaser  ready,  able,  and  willinj;  to  pay  more 
than  that  amount,  he  earned  nothing,  and  the 
court  correctly  awarded  judgment  against  him." 

And  the  court  said  further : 

"Here  the  broker  was  entitled  to  the  excess 
over  and  above  the  net  price  to  the  owner,  and 
he  was  not  entitled  to  a  commission,  except  on 
procuring  a  purchaser  ready,  able,  and  willing 
to  pay  more  than  that  price.  Defendant  was 
under  no  obligation  to  make  an  effort  to  induce 
the  purchaser  to  pay  more  tlion  the  price  given 
the  plaintiff." 


The  defendant  says  that  the  listing  was 
at  $150  net;  that  he  promised  the  plaintiff, 
when  Informed  that  he  had  sent  a  prospec- 
tive purchaser,  to  try  to  protect  him  In  a 
commission  of  $1  per  acre;  that  be  did  try 
to  do  so;  that  the  prospective  purchaser 
would  give  no  more;  and  that  he  closed  at 
a  price  of  $150,  getting  from  the  purchaser, 
however,  a  promise  to  take  care  of  the  pUin- 
tlff  to  the  extent  of  $1  per  acre.  That  was 
the  result  of  his  effort  to  protect  the  plain- 
tiff in  a  commission. 

It  may  appear,  when  the  erldenoe  comes 
In,  that  the  contract  was  to  pay  $1  commis- 
sion if  a  purchaser  was  procured  at  $150  per 
acre.  If  so,  the  plaintiff  is  entitled  to  his 
commission.  It  may  be  that  the  defendant 
sought  to  relieve  himself  of  the  burden  of 
his  contract  with  the  plaintiff  by  exacting 
from  the  purchaser  a  promise  to  pay  the  com- 
mission. Of  course  he  could  not  shift  the 
burden  so.  Or  on  a  trial  It  may  be  shown 
that  the  sale  was  really  at  a  net  price  of 
$150  per  acre  and  the  arrangement  whereby 
the  purchaser  was  to  pay  $1  per  acre  waa 
but  a  subterfuge.  We  do  not  know  what 
the  evidence  may  show.  In  determining 
whether  the  motion  was  rightfully  granted 
We  have  in  mind  the  rule  that  the  pleadings 
must  be  construed  favorably  to  the  party 
against  whom  the  Judgment  is  asked.  t>un- 
neU's  Minn.  Dig.  1916  Supp.  U  7689-7691. 
The  answer  is  not  a  model  one;  but  the 
pleadings  do  not  show  that  the  plaintiff  has 
an  undisputed  right  at  recovery. 

Judgment  reversed. 


GREAT  NORTHERN  EXPLORATION  CO.  V. 

MIZEN    (MAHNOMEN  MINING  CO., 

Garnlshae).    (Nos.  22013,  22061.) 

(Supreme  Court  of  Minnesota.    July  16, 1921.) 

(Syllalui  by  the  OourtJ 

Mine*  and  minerals  <s=>  104— Trust  relationship 
held  to  exist  between  mining  engineer  and 
development  corporation.  In  whose  affairs  he 
participated  as  a  stockholder,  etc.,  preclud- 
ing him  from  retaining  advance  royalties  re- 
ceived from  sals  of  a  lease. 
The  defendant  and  two  others  entered  into 
an  agreement  having  as  its  object  the  develop- 
ment of  a  mining  property  on  the  Cuyima  range 
an  option  on  which  was  taken  in  the  name  of 
the  defendant.     The  plaintiff  corporation  was 
organized  to  forward  the  project.    The  defend- 
ant's two  associates  were  the  officers  of  the 
company.     Stock  was  issued  to  the  defendant 
in  consideration  of  the  transfer  of  the  option. 
A  certain  amount  was  equally  divided  among 
the  three  promoters,  and  another  amount  was 
donated  to  the  corporation  to  be  sold  for  the 
purpose  of  raising  working  capital  for  develop- 
ment.    The  defendant  was  a  practical  mining 
engineer,  was  in  charge  of  the  work  of  develop- 
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ment,  and  was  active  in  the  affairs  of  the  com- 
pany. Shortly  before  the  option  expired  the 
defendant  entered  into  an  agreement  with  the 
plaintiff  whereby  he  might  have  the  option  at 
an  agreed  price  and  make  such  use  of  it,  or  of 
a  lease  taken  nnder  it,  as  he  could.  He  toolc 
a  lease  and  sold  it  for  the  price  which  he  gave 
for  the  option  and  in  addition  a  specified  roy- 
alty on  the  output.  It  is  held,  under  the  facts 
stated  in  the  opinion,  that  there  was  a  relation 
of  confidence  and  trnst  between  the  defendant 
and  the  plaintiff  and  its  stockholders,  and  that 
he  could  no't  retain  for  himself  the  advance 
royalty  received. 

Holt,  J.,  dissenting. 

Appeal  from  District  Coart,  St.  Louis  Coun- 
ty;  H.  A.  Daacer,  Judge. 

Action  by  Great  Northern  Exploration 
Company  against  Ben  A.  Mlzen,  with  the 
Mahnomen  Mining  Company  as  garnishee. 
Judgment  for  plaintiff,  and  from  a  denial 
of  a  new  trial,  as  well  as  from  the  Judgment, 
defendant  appeals.    AfiBrmed. 

Hugh  3.  McCleam,  of  Duluth,  for  appel- 
lant. 
I.  K.  Lewis,  of  Dulutli,  for  respondent. 

DIBELL,  J.  This  action  as  it  finally  re- 
sults is  one  to  compel  the  defendant  Ben  A. 
Hizen  to  transfer  to  the  plaintiff  the  royalty 
of  3^  cents  per  ton  granted  to  him  in  the  as- 
signment of  a  mining  lease  to  Clement  K. 
Quinn  for  $15,000,  and  by  the  latter  assigned 
to  the  Mahnomen  Mining  Company.  The 
lease  was  executed  to  Mizen  by  the  fee  own- 
ers in  pursuance  of  an  option  which,  though 
in  his  name,  was  the  property  of  the  plain- 
tiff mining  company,  and  was  by  the  com- 
pany assigned  and  released  to  him  that  It 
might  be  assigned. 

The  defendant  appeals  firom  an  order  deny- 
ing his  motion  for  a  new  trial  and  from  the 
Judgment  which  in  effect  gives  the  S^^-cent 
royalty  to  the  plaintiff.  The  question  is 
whether  the  defendant  can  retain  the  royalty 
for  himself  or  holds  it  under  a  constructive 
trust  for  the  plaintiff. 

Mizen  was  a  mining  engineer  and  appar- 
ently a  capable  one.  L.  J.  Pitts  was  found 
by  the  court  to  be  a  competent  office  man 
experienced  In  mining  work,  and  A.  J.  Peter- 
son was  found  to  t)e  an  experienced  salesman 
of  corporation  stocks.  Mlzen  had  operated 
successfully  on  the  Cuyuna  range,  in  Crow 
Wing  county.  He  had  in  prospect  an  <9tion 
from  the  fee  owners  for  a  lease  of  lands  on 
that  range.  Late  in  1914  Mlzen  and  Pitts 
and  Peterson  concluded  to  combine  their  ef- 
forts, acquire  the  mining  option,  and  develop 
the  lands  covered  by  It  to  a  point  where  the 
option  or  a  lease  taken  under  it  could  be 
sold.  They  were  enthusiastic  and  saw  vi- 
sions of  great  things  to  come  through  the 
development  of  this  and  other  properties. 
To  carry  out  their  project  the  idaintlff  cor- 
poration was  organizied  by  Pitts  and  Peterson 
In  January,  1015. 


The  option  to  Mizen  was  dated  February 
1,  1915.  On  February  3,  1915,  he  made  a 
formal  offer  to  transfer  it  to  the  plaintiff 
company  in  exchange  for  75,000  shares  of  its 
capital  stock  of  the  par  value  of  $1  each. 
This  offer  was  formally  accepted.  Twenty 
thousand  shares  were  then  transferred  by 
Mlzen  to  Pitts  and  a  like  number  to  Peter- 
son. Fifteen  thousand  shares  were  donated 
to  the  plaintiff  to  be  used  in  raising  money 
for  development.  Those  who  bought  chanced 
their  money  on  the  proposition  that  the  pros- 
pect was  worth  developing  upon  an  assumed 
present  worth  of  $60,000.  Enough  of  actual 
money  was  put  in  for  organization  expenses. 
There  was  no  cash  or  liquid  capital.  That 
was  to  come  from  the  sale  of  stock. 

Pitts  and  Peterson  maintained  the  office 
of  the  company  in  Duluth.  An  attractive 
prospectus  was  Issued.  The  public  was  not 
greedy  for  the  stock  and  sales  had  to  be 
pushed.  It  was  peddled  about  and  sold, 
often  in  small  quantities,  and  on  installment 
payments,  and  commissions  were  paid  to  Pitts 
and  I'eterson  and  subagents  for  selling. 
Soniethlng  like  12,000  shares  of  the  donated 
stock  were  sold,  bnt  not  nearly  so  much  as 
$12,000  was  received  by  the  company.  The 
exact  condition  of  the  stock  account  is  not 
clear  nor  Important  Just  now.  Thus  the  cor- 
poration was  financed. 

Mizen  had  the  contract  for  the  drilling  at 
an  agreed  price.  The  total  cost  was  $10,050. 
He  was  paid  $2,422,  leaving  due  $7,628.  In 
Octot)er,  1916,  say  about  the  20th,  the  com- 
pany had  no  money;  or,  to  be  precise,  it 
had  $5.21  in  bank.  What  had  been  realized 
from  the  sale  of  the  stock,  except  the  $2,422, 
had  been  used  In  maintaining  an  office  In 
Duluth  and  paying  the  salaries  of  Pitts  and 
Peterson,  and  incidental  expenses.  Mizen 
had  financed  the  drilling  except  for  the  $2,- 
422  paid  him.  The  option  expired  on  the  1st 
of  November  following.  The  late  explora- 
tions were  discouraging.  Pitts  and  Peterson 
were  losing  hope  and  Mlzen  was  anxious 
aboufhis  drill  Mil. 

Clement  K.  Qulnn  was  Interested  In  the 
Mahnomen  mine,  which  adjoined.  The  prop- 
erty under  option  could  be  mined  advanta- 
geously In  connection  with  the  Mahnomen. 
There  was  doubt  whether  it  could  be  other- 
wise used  profitably.  Qulnn  had  been  men- 
tioned as  a  possible  purchaser.  Mlzen  told 
Pitts  and  Peterson  that  Qninn  had  said  thnt 
he  would  not  give  more  than  $15,000  and  this 
was  so.  He  told  them  in  effect  that  he  could 
get  no  more  and  that  It  was  all  the  property 
was  worth.  Quinn,  knowing  something  of  tltrt 
condition  of  the  company,  would  not  deal 
with  it.  If  he  took  the  property  he  Insisted 
that  the  option  or  lease  come  from  Mlzen. 

In  an  amended  finding  the  court,  referring 
to  the  conditions  then  existing,  found: 

"Under  these  circnmstancee  it  was  agreed 
between  said  Peterson  and  said  Pitts  and  said 
defendant  that  each  of  them  should  surrender 
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for  cancellation  fifteen  thousand  (15,000) 
shares  each  of  the  twenty  thousand  (20,000) 
they  received  for  the  assignment  to  the  plain* 
tiff  corporation  of  the  option  of  the  defendant; 
that  the  plaintiff  vould  execute  to  the  defend- 
ant a  release  of  all  its  right,  title,  interest 
and  estate  in  and  to  the  option  which  he  had 
from  the  fee  owners  for  a  lease  to  the  lands 
hereinbefore  described,  together  with  all  the 
profits  that  defendant  might  make  out  of  a 
lease  taken  thereunder,  said  agreement  being 
contingent  on  said  Peterson  and  said  Pitts,  as 
well  as  the  defendant,  each  surrendering  fif- 
teen thousand  (15,000)  shares  of  his  stock  in 
the  plaintiff  company,  and  agreeing  that  neither 
said  Pitts  said  Peterson  nor  said  Mizen  should 
receive  any  dividend  on  the  fire  thousand  shares 
of  stock  in  the  plaintiff  company,  which  each 
of  them  would  then  hold;  and  further  agreeing 
that  defeUdant  should  pay  plaintiff  fifteen  thou- 
sand dollars  ($15,000)  for  said  option,  seven 
thousand  dollars  ($7,000)  of  said  amount  to  be 
applied  in  payment  of  the  seven  thousand  six 
hundred  twenty-eight  dollars  ($7,628)  due  him 
from  plaintiff  on  his  contract  for  drilling  said 
lands,  and  the  remaining  eight  thousand  dol- 
lars ($8,000)  to  be  paid  by  the  plaintiff  com- 
pany to  all  of  Its  stockholders,  who  had  paid 
cash  for  their  stock  and  the  balance  remaining 
after  the  stockholders  had  been  paid  dollar  for 
dollar,  to  be  used  in  defraying  any  expenses 
incidont  to  the  conduct  of  the  office  of  the 
plaintiff  company  since  opening  thereof  in 
March,  1915." 

An  agreement  and  an  assignment  or  re- 
lenfie  In  writing  dated  October  28,  1915,  and 
aiAcnowIedped  October- 29,  1915,  were  deposit- 
ed in  e84Tow  to  be  delivered  to  Mizen  upon 
bi.s  performance,  within  21  days,  of  the  con- 
ditions. Mizen  was  not  required  to  perform 
or  take  the  property.  The  instruments  were, 
as  observed  by  the  trial  court,  somewhat  in 
the  nnture  of  an  option.  However,  as  noted 
later,  be  did  perform.  The  agreement  re- 
cited that  the  company  had  given  the  defend- 
ant 75,000  shares  of  stock  in  consideration  of 
the  option  and  that  he  held  20.000  shares.  It 
recited  that  he  had  carried  on  explorations 
at  a  cost  of  $10,050,  for  which  he  had  been 
paid  $2,422.  Paragraphs  1,  2,  and  3  were  as 
follows: 

"1.  The  party  of  the  second  part  [Miaen] 
does  hereby  agree,  upon  the  delivery  of  this 
agreement  in  the  manner  hereinafter  provided, 
to  pay  to  the  party  of  the  first  part  [plaintiff  J 
the  sum  of  eight  thousand  dollars  ($8,000.00), 
and  to  deliver  or  assign  to  it  fifteen  thousand 
shares  of  the  capital  stock  of  the  party  of  the 
first  part  now  appearing  upon  the  company's 
records  in  the  name  of  one  Fallo,  and  the 
party  of  the  second  part  does  further  agree  to 
fully  release  and  discharge  the  party  of  the 
first  part  from  any  or  all  claims  of  any  kind 
whatsoever,  which  he  may  have  or  assert 
against  it  by  reason  of  any  of  the  transactions 
heretofore  bad  between  the  parties'  hereto. 

"2.  The  party  of  the  first  part,  in  considera- 
tion thereof,  does  hereby  grant,  bargain,  sell, 
convey  and  release  to  the  party  of  the  second 
part  any  and  all  rights  which  it  may  have  or 
might  assert  in  or  to  said  option  for  a  mining 
lease,  and  in  and  to  any  mining  lease  which 


may  be  executed  pursuant  to  said  option,  and 
in  and  to  the  leasehold  estate  which  may  there- 
by be  created,  and  In  and  to  the  lands  described 
in  said  option,  and  does  assign,  set  over  and 
release  to  the  party  of  the  second  part  any 
and  all  right  to  the  proceeds  or  the  considera- 
tion which  he  may  in  any  manner  receive  out 
of  said  option  or  said' lease,  and  does  further 
release  him  from  any  or  all  claims  which  it 
might  have  or  assert  against  him  on  account 
of  any  transactions  heretofore  had  between  the 
parties  hereto. 

"3.  It  is  further  agreed  by  and  between  the 
parties  hereto  that  each  of  the  parties  hereto 
shall  execute  to  the  other  a  simple  release  of 
all  rights  or  claims  which  it,  or  be,  might  as- 
sert against  the  other." 

The  assignment  or  release  was  executed  at 
the  same  time  and  deposited  in  escrow  in 
accordance  with  the  terms  of  the  agreement. 
The  portion  now  quoted  is  sufficient  for  pres- 
ent purposes: 

"That  the  party  of  the  first  part  [Oreat 
Northern  Exploration  Company],  in  considera- 
tion of  the  sum  of  one  dollar  ($1.00)  and  other 
good  and  valuable  considerations,  to  it  in  hand 
paid  by  the  party  of  the  second  part,  the  re- 
ceipt of  which  is  hereby  acknowledged,  does 
hereby  grant,  bargain,  sell,  convey  and  release 
to  the  party  of  the  second  part  any  and  all 
rights  which  it  may  have,  or  might  assert,  in 
or  to  that  certain  option  for  a  mining  lease, 
dated  on  or  about  February  1,  1915  [naming 
fee  owners  and  describing  the  property],  and 
also  all  the  right,  title  and  interest,  which  it 
might  have  or  assert  in  any  mining  lease  which 
may  be  issued  pursuant  to  said  option  and  in 
and  to  the  leasehold  estate  which  thereby  may 
be  created,  and  in  and  to  the  lands  described 
in  said  option,  and  in  and  to  the  proceeds  or 
other  consideration  or  profits  which  the  said 
party  of  the  second  part  may,  in  any  manner, 
receive  out  of  said  option  or  said  lease;  and 
the  party  of  the  first  part,  for  said  considera- 
tion, docs  hereby  further  forever  release  and 
discharge  the  party  of  the  second  part  from  any 
or  all  claims  which  it  might  have  or  assert 
against  the  party  of  the  second  part  on  account 
of  any  transactions  heretofore  had  between 
the  parties  hereto." 

Mizen  performed  the  conditions  of  the  es- 
crow agreement  and  received  the  two  In- 
struments about  November  6,  1015,  or  soon 
afterward. 

On  October  29,  1915,  he  notified  the  fee 
owners  of  his  election  to  take  a  lease.  Un- 
der date  of  November  6,  1915,.  he  assigned 
the  lease  to  Clement  K.  Quinn.  Before  this 
he  had  obtained  a  reduction  of  the  minimum 
output  after  the  third  year  from  75,000  tons 
to  50,000  tons  and  also  cleared  some  minor 
defect  in  the  title.  The  assignment  of  the 
lease  was  acknowledged  December  9,  1915. 
By  an  instrument  dated  and  acknowledged 
on  November  11,  1915,  Quinn  assigned  the 
lease  to  the  Mahnomen  Mining  Company. 
This  Instrument  recited  that  the  lease  from 
Mizen  to  Quinn  was  delivered  on  Novem- 
ber 10. 

In  performing  the  terms  of  the  escrow 
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agreement,  Mtzen,  so  tbe  court  finds,  used  the 
money  obtained  from  Qoinn.  Something  of 
this  kind  was  contemplated  when  the  agree- 
ment was  made.  The  company  received  the 
equivalent  of  $8,000  and  Mlzen  took  $7,000 
for  bis  claim  of  $7,62&  This  was  in  sub- 
stantial accordance  with  the  agreement. 

The  court  finds  that  about  October  20, 1915, 
Mlzen  became  convinced  that  he  could  sell  to 
Quinn  for  at  least  |16,000;  that  he  told  Pitta 
and  Peterson  that  he  thought  he  would  dis- 
pose of  it  for  such  sum ;  that  he  told  them  he 
could  get  no  more  for  It;  that  he  told  them 
he  bad  tried  to  get  an  Increase  over  the  royal- 
ty fixed;  that  Pitts  and  Peterson  believed 
these  statements  and  relied  upon  tbem ;  and 
that  so  relying  ezecnted  the  two  agreements. 

It  does  not  seem  that  Mlzot  had  aban- 
doned hope  of  getting  an  additional  royalty 
when  tbe  agreements  recited  were  made  and 
put  in  escrow.  On  tbe  day  of  their  execution 
he  suggested  to  Quinn  an  increased  royalty 
and  received  encouragement.  He  bad  before 
been  negotiating  with  tbe  fee  owners  for  a 
decrease  of  the  minimum  output  and  finally 
obtained  the  reduction  stated.  This  was  ad- 
vantageous to  the  purchaser  of  the  lease, 
made  the  lease  more  saleable,  but  was  less 
favorable  from  an  income  standpoint  to  tbe 
seller.  It  was  something  which  Quinn  want- 
ed. There  was  also  a  defect  in  tbe  title 
whidi  Mizen  cured. 

The  question  now  comes  whether  Mlsscn 
could  take  to  himself  thp  3%  cents  additional 
royalty  or  whether  it  sjiould  be  applied  to 
the  use  of  the  plaintiff  corporation.  That  a 
stranger  making  the  agreements  which  Mlzen 
made  wonld  be  entitled  to  tbe  additional 
royalty  is  clear.  The  trial  court  was  of  the 
opinion  that  Mlzen  was  not  In  a  position 
where  he  was  dealing  at  arm's  length  with 
the  company :  and  It  was  of  the  opinion  that 
.Mlzen  when  he  learned,  as  he  did  before  the 
closing  of  the  deal  with  Quinn,  that  he  could 
get  a  ro.valty  of  Zy^  c-cnts.  wns  hound  to  dis- 
close and  could  not  take  it  for  himself.  This 
latter  view  was  based  on  tbe  doctrine  stated 
In  1.1  C.  J.  389,  i  291,  as  follows: 

"If  a  person  makes  a  repreRontation  believing 
it  to  be  tmc  but  afterward  discovers  it  to  be 
false,  he  must  not  allow  tlie  party  to  go  on  and 
set  on  the  faith  of  the  reprasentations;  if  ke 
does  BO  he  is  guilty  of  fraud." 

A  number  of  cases  are  cited  In  support  of 
tbe  doctrine.  They,  in  general,  are  cases  of 
actual  fraud,  or  cases  where  in  the  course 
of  negotiations,  and  before  the  fixing  of 
rights  by  a  completed  contract,  a  material 
change  comes  or  a  fact  is  discovered  wlilch 
makes  a  previous  representation  untrue. 
Then  the  maker  of  the  representation  must 
disclose  Tbe  trial  court  seems  to  have  ap- 
plied this  principle  upon  the  .supposition  that 
when  Mizen  found  that  he  could  get  a  royal- 
ty from  Quinn  he  bad  not  changed  bis  iwwi- 
tion.  In  a  later  memorandum  the  court  in- 
dicates tbat  It  was  mistaken  In  this  respect. 


'  for  Mizen  at  the  time  had  takoi  the  lease 
and  assumed  the  obligations  attaching  to  it. 
We  gather  from  the  findings  and  amended 
findings  and  the  memoranda  that  the  court 
was  not  of  the  view  that  there  was  actual 
fraud  prior  to  October  29,  avoiding  the  agree- 
ments then  made.  And  we  do  not  understand 
that  the  court  would  have  held  that  a  stran- 
ger could  not  have  taken  to  himseU  tbe  ben- 
efits of  such  an  advance  royalty  as  was  se- 
cured. 

In  commenting  upon,  the  relation  of  the 
parties  the  trial  oonrt  says  in  lt»  first  mem- 
orandum: 

"Defendant's  alliance  with  Pitte  and  Peter- 
son was  an  unfortunate  one  for  him.  All  the 
benefit  he  derived  from  it  was  tbe  use  for  a 
time  of  $2,422.00  paid  to  him  im  account  of 
the  drilling,  while  it  costs  him  more  than  two- 
thirds  of  the  ultimale  profits  of  the  transac- 
tion. In  entering  into  the  arrangement  he  un- 
doubtedly relied  upon  what  proved  to  be  quite 
oxtravagant  ideas  of  Pitts  and  Peterson  as 
to  tbe  amount  of  stock  ihej  could  sell  to  the 
public.  When  it  developed  that  they  could  not 
raise  money  as  fast  as  it  was  needed  for  the 
exploration,  defendant  undertook  for  a  time  to 
protect  himself  to  some  extent  by  retaining  the 
option  in  his  own  name.  And  later  on  he  at- 
tempted to  secure  the  general  stockholders 
from  actual  loss  by  an^greement  With  Pitts 
and  Peterson  that  the"  should  pay  back  to 
these  stockholders,  out  of  the  $8,000.00  turned 
into  tbe  company,  whatever  cash  they  had  paid 
for  their  stock,  which  agreement  was  carried 
out  in  part  only  by  Pitts  and  Peterson.  But 
defendant  could  not  protect  himself  in  tbat 
manner.  While  the  corporation  was  organized 
simply  as  an  instrument  to  further  tbe  inter- 
psts  of  the  three  individuals,  yet  stock  thereof 
was  sold  to  the  general  public  at  the  instiga- 
tion and  with  the  approval  of  nil;  and  the  pur- 
chasers of  this  stock  became  entitled  to  share 
in  any  profits,  regardless  of  the  circumstances 
under  which  defendant  associated  himself  with 
Pitts  and  Peterson.  These  stockholders  became 
pntitled  to  demand  the  utmost  good  faith  and 
fidelity  to  their  interests  from  their  officers, 
and  through  them,  from  defendant." 

The  venture  Initiated  in  the  fall  of  1915 
by  Alizen,  Pitts  and  Peterson,  was  a  Joint 
one.  Each  was  entitled  to  repose  confidence 
in  the  others  and  to  insist  upon  tbe  utmost 
good  faith.  Knch  was  to  work  for  all.  All 
three  contemplated  that  money  for  develop- 
ment would  come  from  stockholders  Invest- 
inc  in  the  hope  of  profit.  The  three  recelve<l 
$00,000  in  stock  which  was  taken  as  repre- 
^5entInK  the  value  of  tbe  option.  They  risked 
nothing,  or  nest  to  nothing;  Just  the  cost 
of  organization.  Pitts  and  Peterson  got  sal- 
nrles  and  commissions;  Mlzen  presumably 
profited  on  the  drilling.  Tbe  men  who  pur- 
chased the  $15,000  of  donation  stock,  if  that 
much  bad  been  sold,  paid  for  tbe  develop- 
ment and  risked  their  money  with  no  hope  of 
getting  all  of  It  back  unless  the  property 
proved  to  be  worth  $75,000;  and  for  a  valae 
in  excess  of  that  they  shared  in  the  proper- 
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tlon  of  (ne-fifth  to  four-fifths.  Fltta  and 
Peterson  and  Mlzen  could  not  be  .unfair  to 
them.  The  relation  was  confidential.  Eadi 
owed  to-  his  associates  and  the  stockholders 
open  good  faith  and  active  diUgence  in  their 
Interests.  Neither  of  the  three  could  specu- 
late upon  the  sale  of  the  property  for  the 
development  of  wbldi  the  stockholders  were 
paying,  and  take  a  profit  to  himself.  The 
principle  which  forbids,  as  applied  to  this 
case,  is  troublesome  and  the  result  recorded 
is  not  free  of  doubt ;  but  we  are  constrained 
to  hold  that  Mlzen,  who  was  the  active  man 
In  the  actual  development  and  disposition 
of  the  ptoperty,  and  active  in  the  affairs  of 
the  corporation,  was  so  situated  that  he  could 
not  make  a  profit  by  the  contract  with  Qulnn, 
though  he  was  free  of  actual  fraud  or  wrong- 
doing. 

The  position  of  liizen,  from  the  viewpoint 
of  his  counsel,  is  forcefully  presented,  and 
merits  and  has  received  thorough  considera- 
tion. It  Is  argued  that  in  October,  1915, 
when  negotiations  commenced,  the  company 
was  without  funds,  and  that  it  owed  Mlzen 
over  17,000,  and  owed  others,  and  all  this 
Is  true;  that  the  mine  was  not  showing 
well ;  that  things  looked  gloomy ;  that  the 
three  promoters  were  discouraged ;  that  Mlz- 
en thought  he  cou9  sell  for  $15,000;  that 
unless  something  was  done  by  November  1, 
all  was  gone;  that  Mlzen  was  anxious  for 
his  $7,000;  that  it  was  desired  to  protect 
the  stockholders  who  had  chanced  their 
money  on  the  development ;  that  the  arrange- 
ment made  would  do  this,  and  would  leave 
them  their  stock,  while  the  original  $60,000 
stock  would  be  reduced  to  $15,000;  that 
Mlzen,  by  taking  the  lease,  assumed  liabil- 
ities which  would  not  have  rested  upon  him 
If  the  contract  had  not  been  carried  out; 
that  he  took  the  risk  of  not  being  able  to 
sell  it;  that  he  assumed  liabilities  when  he 
assigned  to  Qulnn  with  a  warranty ;  that  be 
obtained  a  reduction  of  the  minimum  out- 
put, which  he  did  not  owe  the  duty  of  doing 
for  the  plaintiff  company,  and  likewise  cured 
defects  in  the  title;  that  what  Quinn  got 
by  the  assignment  was  not  a  lease  sudi  as 
was  called  for  by  the  option,  but  a  lease 
with  a  reduced  minimum  output,  and  with 
the  warranty  of  Mizen;  that  the  plaintiff 
after  full  consideration,  and  upon  authority 
of  its  board  of  directMS,  gave  him  Just  what 
he  now  claims;  that  but  for  the  contract 
with  him  the  company  and  its  stockholders 
might  have  gottoi  nothing ;  that  he  was  tak- 
ing a  chance  of  losing;  that  he  might  have 
sold  for  $10,000,  if  he  could  get  no  more. 
In  which  event  he  would  have  been  required 
to  pay  $8,000  to  the  plaintiff  Just  as  when 
he  made  a  better  sale;  that  the  contract 
was  made  openly  and  was  fair ;  that  the 
agreement  of  the  company  was  to  convey  to 
him  "all  rights  which  it  may  have  or  might 
assert"  In  the  option,  and  "all  right  to  the 


proceeds  of  the  consideration  which  he  may 
in  any  manner  receive  out  of  said  option  or 
said  lease,"  and  to  "release  him  from  any 
or  all  claims  which  it  might  have  or  assert 
against  him  on  account  of  any  transactions 
hereinafter  had";  that  the  release  executed 
by  the  company  conveyed  and  released  to  him 
all  the  right,  title  and  interest  which  it  might 
have  or  assert  "in  and  to  the  proceeds  or 
other  consideration  or  profits  which  the 
said  party  of  the  second  part  [Mizen]  may, 
in  any  manner,  receive  out  of  said  option 
or  said  lease";  that  it  was  contemplated 
that  he  should  have  the  chance  of  a  profit 
and  that  he  took  a  chance  of  loss ;  that  his 
position  was  not  such  that  he  could  not  deal 
at  arm's  length  with  the  company ;  and  that, 
in  any  view  of  it,  the  arrangement  under 
all  the  drciuustances  was  fair  to  the  cor- 
poration and  its  stockholders  and  a  prudent 
one  to  make. 

It  is  true  of  course  that  even  a  director  or 
officer  may  make  a  fair  contract  with  his 
corporation.  Minnesota  L.  &  T.  C!o.  v.  Peteler 
Car  Co.,  132  Minn.  277,  166  N.  W.  255,  and 
cases  cited.  We  are,  however,  of  the  opinion 
that  the  relation  of  Mlzen  to  the  stockholders, 
those  who  were  furnishing  the  development 
money  as  well  as  those  who  were  promoters 
with  him,  was  such  that  he  could  not  make 
a  private  profit  out  of  turning  the  property, 
though  in  disposing  of  it  he  assumed  liabili- 
ties which  he  was  not  under  obligation  to 
the  company  to  incur,  and  though  be  was  not 
guilty  of  intentional  wrong-doing. 

The  defendant  complains  that  Pitts  and 
Peterson  did  not  dispose  of  the  $8,000  for  the 
benefit  of  the  stockholders,  as  the  agreement 
was,  but  appropriated  it  largely  to  them- 
selves. The  finding  is  that  the  "agreement 
was  carried  out  in  part  only  by  Pitts  and 
Peterson."  They  are  not  parties  and  nothing 
can  be  done  about  it  here.  If  they  did  wrong 
in  the  disposition  of  the  $8,000  relief  can  be 
had  in  some  form ;  but  not  in  this  proceed- 
ing as  it  now  stands. 

Order  and  Judgment  affirmed. 

HOI/r,  J.  (dissenting.  The  situation  and 
the  claims  of  the  parties  are  clearly  and 
concisely  stated  by  Justice  DIBELL,  but  the 
result  reached  does  not  api)eal  to  me  as 
right  nor  compelled  by  the  doctrine  invoked. 
The  findings  and  record  accords  to  defendant 
the  utmost  good  faith  in  all  his  dealings  with 
plaintiff  and  its  officers,  bis  associates,  Pe- 
terson and  Pitts,  save  in  this:  That,  between 
the  time  he  made  the  contract  to  purchase 
the  option  of  plaintiff  and  the  time  he  took 
it  out  of  escrow  by  payment,  he  ascertained 
that  he  could  obtain  a  royalty  from  Quinn 
in  addiUon  to  the  $15,000  which,  when  the 
contract  was  executed,  he  had  told  Peter- 
son and  Pitts  was  the  highest  amount  Quinn 
would  pay. 

From  the  beginning  defendant  refused  to 
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be  an  officer  of  plaintiff;  btit,  concede  that 
he  was  in  the  same  condition  as  If  an  officer, 
he  could,  nevertheless,  properly  enter  Into  a 
fair  contract  with  the  corporation.  Minne- 
sota L.  &  T.  Co.  V.  Peteler  Car  Co.,  132  Minn. 
277,  156  N.  W.  255.  It  seems  to  me  the  con- 
tract he  did  make  was  fair,  and,  under  all 
the  circumstances,  fairly  made.  When  It 
was  entered  Into  there  was  hope  and  belief, 
but  no  certainty,  that  defendant  would  be 
able  to  dispose  of  the  option  thereby  trans- 
ferred to  Qulnn  so  that  he  could  pay  ?8,000 
to  the  corporation  and  get  sufficient  to  pay 
the  whole  or  most  of  the  claim  that  be  held 
against  It.  Plaintiff  was  then  at  that  stage 
where  it  was  evident  to  all  that  no  profit 
could  be  realized  for  the  stockholders.  It 
was  a  question  of  saving  something  for  them 
and  paying  the  liabilities.  Defendant  stood 
a  chance  of  losing  a  large  sum  which  he 
alone  had  risked  in  exploring  for  ore  under 
the  option,  and  unless  he  was  willing  to  make 
the  effort  to  realize  something  therefrom  all 
concerned  would  certainly^  sustain  a  loss. 
In  order  to  be  able  to  realize  the  amount 
defendant  was  to  pay  under  the  contract,  It 
was,  no  doubt,  clearly  understood  that  be 
would  have  to  sell  and  dispose  of  the  option. 
The  contract  so  Indicates.  In  order  to  dis- 
pose of  the  option  to  Qulnn  he  bad  to  secure 
a  modification  of  its  terms,  and  Incur  certain 
personal  obligations.  The  option  he  trans- 
ferred to  Qulnn  was  in  a  miore  valuable 
state  than  when  transferred  to  him.  It  was, 
no  doubt,  well  understood  that  for  the  ef- 
forts be  was  to  make  be  stood  the  chance  of 
loss  or  gain.  The  contract  was  deliberately 
made  by  plaintiff  and  Its  officers.  It  was 
completely  executed  and  irrevocable  as  to 
them.  It  could  not  be  taken  out  of  escrow  or 
recalled  by  them  because  of  anything  there- 
after developing.  It  contains  no  provision 
looking  towards  its  cancellation  by  plaintiff. 
If  defendant  could  dispose  of  the  option  at 
a  higher  price  than  the  <we  he  had  represent- 
ed that  Qulnn  might  be  induced  to  give.  Sup- 
pose defendant  had  gone  to  plaintiffs  officers 
and  Informed  them  that  he  bad  succeeded  in 
obtaining  twice  the  price  and  twi«3e  the  roy- 
alty that  be  did  obtain ;  would,  plaintiff  have 
been  ha  a  position  to  recall  the  escrow?  I 
tblnk  not,  under  the  finding  that  defendant 
bad  exercised  the  utmost  good  faith  and 
bad  disclosed  all  that  was  known  to  him,  as 
to  the  probability  of  his  b^ng  able  to  dis- 
pose of  the  option  and  for  what  price,  when 
the  contract  was  signed  and  placed  In  es- 
crow. It  Is  clear  to  me  that  the  parties 
dealt  at  arm's  length,  not  only  when  the 
contract  was  negotiated,  but  also  intended 
that  when  It  was  put  in  escrow  it  terminat- 
ed all  confidential  relations  that  ever  ex- 
isted, so  that  as  to  what  was  developed  there- 


fendant  to  dlsdose  It  Neither  the  contract 
nor  any  tadt  understanding  required  defend- 
ant to  sell  the  option  to  Qulnn  or  to  any 
one.  Suppose  he  had  taken  It  over  himself 
and  successfully  mined  so  as  to  make  many 
times  the  profit  now  made,  would  that  have 
given  the  plaintiff  a  cause  of  action?  It 
would  seem  not.  Again,  suppose  he  bad  not 
succeeded  to  dispose  of  the  option  to  Qulnn, 
but  had  sold  it  to  some  one  else  for  a  better 
price  and  better  royalty  than  ho  did  obtain 
could  this  action  have  been  maintained  ?  The 
answer  must  be  the  same,  for  even  If  be  bad 
Informed  plaintiff  and  Peterson  and  Pitts 
that  he  had  made  snob  a  sale,  before  be 
took  the  contract  out  of  escrow,  I  see  no 
way  In  which  he  could  have  been  prevented 
from  holding  onto  a  bargain  fair  and  Just 
when  made. 

On  the  findings  of  fact  as  they  stand,  I 
tblnk  d^endant  is  entitled  to  judgment 


HALL  V.  DAVIS,  Ageat    (No.  2242S.) 
(Soprem*  Court  of  BUnnesota.   July  22,  1S21.) 

(SsUalmt  by  the  Court.) 

Railroads  (S=>482(2)— Fladlni  «f  orfgla  of  «ro 
sustained. 
The  evidence  examined  and  held  to  snatain 
the  findings. 

Appeal  from  District  Court  St.  Lonls 
County;  Wm.  A.  Cant,  Judge. 

Action  by  PblUp  Hall  against  James  C. 
Davis,  as  Agent  of  the  President  under  the 
Transportation  Act  Findings  for  plaintiff. 
Motion  for  amended  findings  or  a  new  trial 
was  denied,  and  defendant  appeals.  Af- 
firmed. 

M.  L.  Countryman,  of  St  Paul,  and  Bald- 
win, Baldwin,  Holmes  &  Mayall,  of  Dulutb, 
for  appellant. 

Arnold  &  Arnold,  of  Dulutb,  and  J.  E.  Die- 
sen  and  Cox  &  Mlchaelson,  all  of  Cloquet 
for  respondent 

HOLT,  J.  Action  against  the  Director 
General  of  Railroads  for  negligently  setting 
and  allowing  a  fire  to  escape,  while  in  con- 
trol of  the  branch  of  the  Great  Northern 
Railroad  running  from  Cloquet  northwester- 
ly to  Floodwood,  Minn.,  the  Arc  so  set  hav- 
ing reached  and  consumed  plaintiff's  prop- 
erty In  the  city  of  Cloquet,  on  the  evening 
of  October  12,  1918.  This  action  and  277 
other  actions  of  like  nature  were,  by  stipu- 
lation, consolidated  and  tried  to  five  judges, 
without  a  Jury,  to  determine  the  Issue  of 
liability;  and  if  defendant  was  held  liable, 
after  and  as  to  any  knowledge  or  advantage '  the  amount  of  damages  was  thereafter  to 
thereafter  gained  no  obligation  rested  on  de- 1  be  ascertained  In  each  case  before  any  one 

4s9For  other  cases  see  same  topic  abd  KBT-NUMBBR  In  all  Ker-Numbered  Digests  and  Indexes 
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Judge.  There  was  a  detenninatton  tbat  tbe 
Director  General's  negligence  caused  the  de- 
struction of  tbe  property  of  tbe  various 
plaintiffs,  and  the  loss  in  tbe  case  of  this 
plaintiff  was  thereafter  fixed.  The  Director 
General  moved  for  amended  findings  or  a 
new  trial.  The  motion  was  denied,  and  this 
appeal  followed. 

HUepost  62,  on  the  railroad  mentioned,  is 
a  few  rods  south  of  the  bed  of  St.  Louis  riv- 
er, S^  miles  east  of  the  station  Faupores. 
The  river  runs  nearly  east  from  the  station 
to  mllepost  66,  a  mile  east  of  Brookston; 
thence  about  soutbeasterly  to  milepost  52, 
near  Brevator ;  thence  northeasterly  to  mile- 
post  60;  thence  southeasterly  to  milepost  47; 
thence  southwesterly  to  milepost  45;  thence 
a  little  east  of  south,  entering  the  northwest 
comer  of  the  city  limits  of  Cloquet  between 
mileposts  43  and  42,  and  continuing  south- 
easterly to  a  point  about  equidistant  from 
tbe  north  and  south  boundaries  of  the  city; 
th^ce  directly  east  through  tbe  center  of 
the  city  limits.  The  railroad  follows  tbe 
bank  of  the  river  closely  all  the  way.  A 
short  distance  from  tbe  river  banks  hills 
rise  on  either  side,  more  or  less  abruptly,  to 
various  heights  from  100  to  upwards  of  200 
feet.  From  tbe  description  of  the  course  of 
the  river,  it  can  be  seen  that  Cloquet  Is  al- 
most due  sou&east  from  milepost  62.  The 
distance  between  the  two  points  is  about  20 
miles  by  rail,  and  about  IS  miles  by  a  direct 
line.  The  territory  south  of  the  river,  ex- 
tending for  20  or  more  miles  west  of  Cloquet, 
is  quite  broken  with  hills;  valleys,  swamps, 
lakes,  and  brooks.  In  some  parts  are  quite 
a  few  settlers  with  small  clearings.  Near- 
ly all  is  cut-over  land.  The  season  prior  to 
October  12,  1918,  bad  been  unusually  dry. 
In  the  region  mentioned  fires  had  run.  Ef- 
forts to  extinguish  and  control  these  fires 
had  been  made  with  more  or  less  success. 
The  record  leaves  the  impression  that  in 
stumps  and  bogs  there  may  have  been  smold- 
erings  on  the  12th  of  October. 

The  issue,  as  made  by  the  pleadings,  was 
that  a  locomotive  passing  milepost  62  on 
October  10,  1918,  set  a  fire  which  communi- 
cated with  and  Ignited  a  quantity  of  forest 
products  piled  at  a  spur  tra<*  at  that  place ; 
that  effective  means  to  extinguish  this  fire 
were  not  taken;  and,  when  on  the  12th  a 
strong  wind  arose,  the  whole  stock  there 
piled  burned  with  great  intensity,  the  flames 
spreading  to  adjacent  ground,  and  running 
at  a  fearful  speed  with  the  wind,  which  was 
claimed  to  then  come  from  the  northwest, 
and  beading  towards  Cloquet.  Tbe  Director 
General  contended  that  the  fire  at  milepost 
62  was  not  of  a  railroad  origin,  and,  par- 
ticularly, that  the  fire  which  came  to  the 
city  was  of  unknown  origin,  starting  far 
south  of  the  railroad  right  of  way ;  and,  fui^ 
ther,  that  the  wind  was  almost  due  west,  or 
not  more  than  20  degrees  north  of  west, 
so  that  it  was  Impossible  for  a  fire  from 


milepost  62,  or  for  any  fire  on  its  right  of 
way  west  of  Brevator,  to  travel  and  spread 
enough  to  the  south,  in  tbe  gale  then  blow- 
ing almost  due  east,  so  as  to  reach  Cloquet. 

The  court  found,  In  substance,  that  tbe 
Director  General,  while  he  operated  said 
railroad,  allowed  combustible  material  to  ac- 
cumulate on  and  along  the  rigfht  of  way  be- 
tween mileposts  62  and  64,  and  permitted 
large  quantities  of  forest  products  to  be 
stored  at  milepost  62;  that  no  men  were  em- 
ployed to  patrol  that  part  of  the  right  of 
way  to  watch  for  and  extinguish  fires  there- 
on ;  that  while  so  operating  tbe  road,  under 
the  conditions  mentioned,  and  on  October 
10,  1918,  a  locomotive  engine  passing  mile- 
post 62  set  fire  to  the  dry  material  in  the  im- 
mediate vicinity  thereof;  that  the  Director 
General  negligently  failed  to  extinguish  such 
fire,  which,  on  the  12tb  of  October,  caused 
all  of  the  material  so  stored  to  be  consumed, 
and,  spreading  therefrom  to  the  lands  ad- 
jacent, and  over  and  across  said  lands  to 
the  premises  of  plalntifF  in  Cloquet,  consum- 
ed the  property  described  in  the  complaint. 

No  question  is  made  of  the  damages 
awarded.  And,  with  the  commendable  can- 
dor characteristic  of  defendant's  able  coun- 
sel, concessions  were  made,  on  the  oral  ar- 
gument, that  narrow  the  appeal  down  to  the 
one  question  whether  the  evidence  sustains 
tbe  conclusions  of  the  four  Judges,  who  con- 
curred in  the  finding,  that  the  first  fire  to 
reach  and  cause  the  conflagration  in  Cloquet 
was  the  one  from  milepost  62.  The  conces- 
sions alluded  to  relate  to  the  conclusions  of 
tbe  court,  as  disclosed  by  the  memoranda  at- 
tached to  the  findings  and  to  the  order  deny- 
ing a  new  trial,  that  the  Director  General's 
negligence  set  tbe  fire  at  milepost  62  on  tbe 
10th,  which  burst  Into  a  great  and  destmo- 
five  conflagration  on  tbe  12th,  and  that  tbe 
gale  during  the  afternoon  and  evening  of 
the  last-named  day  came  from  the  northwest. 
Counsel  do  not  concede  that  the  court  ought 
to  have  reached  such  conclusions;  but  that, 
having  done  so,  this  court,  under  the  wtil- 
settled  rules  guiding  it,  cannot  hold  that 
the  conclusions  are  without  adequate  sup- 
port, or  that  the  court  erred  In  refusing  to 
make  findings  of  contrary  purport,  as  re- 
quested by  appellant.  We  think  also  that 
appellant  Is  on  this  appeal  entitled  to  tbe 
benefit  of  the  conclusion  expressed  in  the 
memoranda  that  tbe  evidence,  though  rea- 
sonably clear,  was  insufficient  to  establish 
that  such  fire  as  was  in  section  6  of  T.  60, 
R.  17,  and  sections  1  and  2  of  T.  50,  R.  18 
tbat  evening  never  reached  Cloquet,  or  min- 
gled with  tbe  one  tbat  came  from  milepost 
62.  But  the  trial  court  was  clear  that  the 
last-mentioned  fire  reached  the  city  first,  and 
that  the  fires  which  originated  more  south- 
erly and  westerly,  whether  of  unknown  or 
railroad  origin,  came  later,  and  did  not  con- 
tribute to  the  destruction  of  tbe  city.  De- 
fendant's counsel  earnestly  maintains  that 
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the  court  was  demonstrably  ■wrong  In  this. 
We  think  not.  The  nature  and  direction  of 
the  wind  as  the  fire  swept  on,  and  the  testi- 
mony of  witnesses  in  the  path  of  the  most 
northerly,  as  in  the  ones  to  the  south  there- 
of, seem  to  establish  with  reasonable  cer- 
tainty that  the  north  fire,  the  one  from  mile- 
post  62,  came  to  the  city  first.  From  a  com- 
parison of  the  time  so  given  by  these  various 
witnesses,  and  the  positions  they  occupied 
In  the  burned  territory  when  the  main  flames 
passed  them,  it  rfther  persuasively  appears 
tliat  when  the  fire,  so  destructive  of  life  and 
property,  raged  through  sections  1  and  2,  T. 
60,  R.  18,  and  section  7,  T.  50,  R.  17,  the 
north  fire  had  already  entered  the  upper 
planer  or  lumber  district  of  the  dty. 

Of  course,  we  realize  that  estimates  of 
tipie  under  the  stress  and  excitement  attend- 
ing a  calamity  of  this  nature  are  not  very 
accurate;  also,  that,  timepieces  in  coimtry 
districts  are  seldom  correct  It  is  also  true 
that  the  speed  of  fires  varies  exceedingly 
with  the  nature  of  the  territory  over  which 
they  pass,  and  the  amount  and  kind  of  ma- 
terial upon  which  the  flames  feed.  'When 
the  wind  Is  so  strong  as  on  the  day  In  ques- 
tion firebrands  are  carried  to  great  distances, 
and  the  further  progress  depends  upon  the 
stuff  Into  which  the  brands  fall,  and  wheth- 
er the  wind  has  full  sweep  over  it.  The  ex- 
perienced and  painstaking  judges  who  for 
five  weeks  gave  these  and  other  matters,  too 
numerous  to  here  call  attention  to,  careful 
consideration,  were  satisfied  that  the  fire 
from  milepost  62  reached  Oloqnet  first. 
One  of  the  Judges  was  alone  in  the  opinion 
that  plaintlfr  had  not  sustained  the  burden 
of  establishing  beyond  speculation  and  con- 
jecture that  any  fire,  originating  from  the 
railroad  operated  by  the  Director  General, 
materially  contributed  to  the  destruction  of 
plaintiCrs  property.  We  think  the  findings 
made  by  the  court  are  amply  sustained. 

The  court  evidently  refrained  purposely 
from  expressing  conclusions  as  to  the  origin 
and  course  of  the  fire  which  started  between 
mlleposts  67  and  68,  and  as  to  whether  the 
one  from  milepost  62  separated  near  the  dam 
on  Stony  brook,  in  sectioii  16,  T.  60,  H.  18, 
one  part  passing  to  the  north  and  east  of 
Cress  lakes  and  the  other  to  the  south  of 
those  lakes,  since  such  conclusions  might  re- 
late to  the  destruction  of  property  not  own- 
ed by  any  of  the  plaintiffs  In  the  suits  here 
Involved. 

It  Is  not  practical  to  here  reproduce  the 
maps  used  at  the  trial,  but  In  those  maps 
and  other  exhibits  are  indications  by  way  of 
areas  not  burned,  the  shape  of  such  areas, 
the  contour  of  the  groimd,  the  location  of 
Bwamps,  lakes,  and  creeks,  the  open  fields 
and  meadows,  the  light  and  hard  burned 
parts  which  fortify,  not  only  the  wind  direc- 
tions In  accordance  with  the  conclusions  of 
the  trial  court,  but  also  the  findings  of  the 


hiajority  that  the  flre  Begligently  allowed  to 
escape  from  the  locomotive  operated  by  the 
Director  General  at  Milepost  62  spread  to 
and  caused  the  destruction  of  the  property 
Involved  in  the  actions  tried. 

The  evidence,  in  our  opinion,  sustains  the 
findings. 

AflBrmed. 


STATE  m  rel.  HILBERT  at  al..  State  Board 
Of  Control,  V.  PROBATE  COURT  OF  MAH- 
NOMEN COUNTY.     (No.  22322.) 

(Supreme  Court  of  Minnesota.    July  22^  1^1.) 

(BvlJalui  hv  the  Court.) 

Infants  «c»l8— Statuto  held  to  ompower  Jo- 

vonlle   court   to   tormlnato  guardianship   of 

dependent  or  neglected  child  by  state  board  of 

control. 

Chapter  397,  Laws  1917  (Gen.  St  Supp, 

1917,  SI  7196-1  to  719&-S5),  is  construed  to 

give  the  juvenile  court  committing  a  dependent 

or  neglected  child  to  the  guardianaliip  of  the 

state  board  of  control,  the  power  to  terminate 

anA  guardianship,  at  any  time  before  the  child 

is  legally  adopted,  when  the  parent  proves  to 

the  satisfaction  of  tibe  court  that  he  or  she  is 

able  and  willing  to  properly  support  care  for, 

and  educate  the  child. 

Appeal  fcom  District  Conrt,  Mahnomen 
County;    Andrew  Orlndeland,  Judge. 

Certiorari  by  the  State,  on  the  relation  of 
P.  A.  Hilbert  and  others,  as  the  State  Board 
of  Control,  against  the  Probate  Court  of 
Mahnomen  County,  to  review  an  order  of  the 
Juvenile  Court  of  Mahnomen  County,  dis- 
charging certain  dependent  children  from 
the  guardianship  of  the  Board  of  Control. 
Writ  discharged,  and  relator  appeals.  Af- 
firmed. 

Clifford  L.  mtton,  Atty.  Gen.,  and  Egbert 
S.  Oakley,  Asst.  Atty.  Gen.,  for  the  State. 

Johnston  &  Carman,  of  Detroit  for  moth- 
er of  dependent  children. 

HOI/T,  J.  Pursuant  to  chapter  S97,  Laws 
1917  (Gen.  St  Supp.  1917,  {{  7196—1  to  7196— 
36),  George  and  Catherine  Dodge,  dependent 
children  12  and  13  years  old,  respectively, 
were  placed  under  the  guardianship  of  the 
state  board  of  control  by  the  probate  court 
of  Mahnomen  county,  sitting  as  the  Juvenile 
court  of  that  county.  More  than  a  year 
thereafter,  the  mother  of  the  children  peti- 
tioned that  court  to  set  aside  the  decree  on 
the  ground  that  notice  of  hearing  had  not 
been  served  upon  her,  so  as  to  afford  her  an 
opportunity  to  be  present  thereat,  and  that 
her  circumstances  had  so  altered  that  she 
could  now  properly  support  and  care  for  th^ 
children.  Hie  court  ordered  the  children 
discharged    from    the   guardianship   of    the 


>Por  other  casea  see  tame  topic  and  KGY-NUMBBR  in  aU  Key-Numbered  Dlsestt  and  Index*! 
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boftrd  of  control.  Tbe  latter  sought  a  re- 
view of  the  order  on  certiorari  from  the 
district  court  The  writ  was  dlscliarged, 
and  relator  aK>eal8. 

We  shall  not  consider  whether,  upon  the 
service  made,  the  Juvenile  court  had  Juris- 
diction to  deprive  the  mother  of  her  <diU- 
dren  forever ;  for  we  liave  reached  the  con- 
clusion that  the  appeal  may  be  disposed  of 
by  an  answer  to  this  question :  May  the 
state  board  of  control's  guardianship  of  de- 
pendent and  neglected  children  be  terminat- 
ed by  the  Juvenile  court  during  their  minora 
ity,  there  being  no  claim  of  improper  treat- 
ment while  under  the  board's  control? 

Appellant  contends  that  Armstrong  r. 
State  Public  School,  88  Minn.  382,  93  N.  W. 
8,  is  decisive  of  the  question.  There,  In  con- 
struing the  effect  of  a  guardianship  of  chil- 
dren committed  to  the  state  school  at  Owa- 
tonna  under  chapter  210,  Laws  1897,  it  was 
said: 

"Whether  one  committed  to  the  care  and  cna- 
tody  of  the  school  should  be  released  prior  to 
arriving  at  its  majority  is  a  matter  resting  in 
the  somid  discretion  of  the  school  board,  a  de- 
partment of  the  executive  branch  of  the  govern- 
ment, with  the  exercise  of  which  the  courts 
have  no  jurisdiction  to  interfere  or  intermeddle 
in  any  way." 

No  other  conclusion  could  have  been  reach- 
ed under  that  statute,  which  provided  that, 
when  the  court  entered  the  order  commit- 
ting the  child  to  the  school,  the  parents — 

"shall  thereafter  have  no  rights  over  or  to  the 
*  *  *  earnings  of  said  child,  except  in  such 
cases  as  said  board  may,  as  herein  provided, 
restore  the  child  to  its  parents."     Section  6. 

The  board  ot  that  school  was  made  the 
legal  guardian  of  all  children  committed  to 
the  school — 

"which  gnardianship  shall  continue  daring  the 
minority  of  such  children,  except  in  the  cases 
in  which,  under  this  act,  the  guardianship  may 
be  canceled  by  resolution  adopted  by  said 
board."    Section  8. 

Exclusive  right  was  given  the  board  in 
all  cases  to  release  the  child  before  majority, 
except  where  there  had  been  a  legal  adop- 
tion which  worked  a  release.    Section  12. 

"Whenever  any  ward  of  said  school,  who  is 
not  indentured  as  herein  provided,  has  become 
self-supporting,  the  said  board  may,  at  its  dis- 
cretion, so  declare  the  fact  by  resolution,  and 
thereupon  said  guardianship  shall  cease  and  the 
child  shall  thereafter  be  entitled  to  its  own 
earnings.  Whenever  one  or  both  of  the  parents 
of  any  ward  of  said  board,  who  is  not  inden- 
tured, have  become  able  to  support  the  child 
and  educate  it,  the  child  may,  by  resolution 
adopted  by  said  board,  be  restored  to  its  par- 
.ents."    Section  10. 

But,  we  think,  a  different  policy  was 
adopted  with  the  advent  of  the  Juvenile 
courts.    In   chapter  285,   Laws  1905   (Gen. 


St  1913,  U  7162-7175),  such  courts,  in  coun- 
ties of  over  -50,000  inhabitants,  were  given 
exclusive  Jurisdiction  of  dependent,  neglect- 
ed, and  delinquent  children.  The  state 
board  of  control  had  only  supervisory  duties 
over  the  Institutions  which  the  court  might 
appoint  to  guardianship  of  such  children. 
Section  11  (section  7172).  That  the  court 
committing  the  child  still  retained  Jurisdic- 
tion to  change  or  terminate  the  guardian- 
ship is  evident  from  the  fact  that,  if  an  adop- 
tion proceeding  was  begu^  in  another  court 
than  the  court  which  appointed  the  guardian, 
30  days'  notice  must  be  given  the  latter 
court.  Section  8  (section  7169).  No  power 
of  discharge  was  vested  in  the  board  of  con- 
trol. The  board  of  any  Institution  appoint- 
ed guardian  might  parole  and  recommend  a 
discharge,  but  the  court  must  act  thereon 
(section  9  [section  7170]);  and  the  court 
might  at  any  time  proceied  to  Inquire  into 
the  ability  of  the  patents  to  support  the 
child,  and  "enter  such  order  or  decree  as 
shall  be,  according  to  equity  in  the  premises" 
(section  10  [section  7171]). 

A  similar  act  (chapter  232,  Laws  1909 
[Gen.  ^t  1913,  It  7178-7192])  gave  Juris- 
diction to  probate  courts,  in  counties  of  less 
than  60,(XX)  inhabitants,  over  dependent, 
neglected,  and  delinquent  children.  By  sec- 
tion 8  (section  7185)  thereof  any  parent  of 
a  dtdld  put  under  guardianship  may,  after 
the  expiration  of  one  year  of  sucb  guardian- 
ship, apply  to  the  probate  court  which  cre- 
ated the  same  to  terminate  It — 

"and  if  it  appears  by  dear  and  eonvindng  evi- 
dence the  conditions  which  produced  or  con- 
tributed  to  the  dependency,  neglect,  or  delin- 
quency of  such  child  no  longer  exist,  the  child, 
imless  previously  adopted,  *  *  *  shall  be  re- 
stored to  its  parents." 

The  authority  of  the  state  board  of  con- 
trol was  retained  as  visitorial  merely  over 
guardians  appointed.  Section  10  (section 
7187).  No  change  In  these  respects  was 
made  by  the  amendments  of  the  act  as 
found  in  chapter  260,  Laws  1913. 

The  laws  relating  to  Juvenile  courts  and 
their  Jurisdiction  over  dependent,  neglect- 
ed, and  delinquent  children  were  codified  in- 
to chapter  897,  Laws  1917,  embracUig  in  one 
act  both  probate  and  district  courts  sitting 
as  Juvenile  courts.  This  last  act  manifests 
no  intention  to  make  any  substantial  change 
In  the  then  existing  law.  In  so  far  as  this 
act  gives  the  court  authority  to  appoint  the 
board  of  control  a  guardian,  the  board  oc- 
cupies the  same  position  as  any  institution 
or  individual  appointed.  We  fail  to  find 
any  intimation  that  to  It,  or  to  any  guar- 
dian is  reserved  the  right  to  determine  when 
the  guardianship  shall  end,  except  as  it  may 
be  done  by  consenting  to  an  adoption.  By 
express  terms  the  court  retains  authority  to 
discharge  a  delinquent  child  placed  under 
guardianship.    Section  IB    (Gen.   St   Supp. 
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1917,  I  7196—19.  And  a  deUnquent  dUld 
inay  be  committed  by  the  court  to  "some  as- 
sociation that  will  receive  It,  embracing  In 
Its  objects  the  care  of  neglected  or  dependent 
children."  Section  13.  If  such  child  be  com- 
mitted to  the  state  training  school,  it  may 
not  be  discharged  within  one  year  after  the 
commitment  without  the  approval  of  the 
c6urt.  Section  13.  It  therefore  seems  that 
the  court  loses  control  to  no  appointed  guar- 
dian. And  we  think  the  whole  scheme  of  the 
legislation  with  reference  to  dependent,  neg- 
lected, and  delinquent  children  is  to  commit 
them  to  the  jurisdiction  of  the  juvenile  courts 
until  they  are  legally  adopted;  and  that  the 
authority  and  power  of  such  courts  over 
their  wards  is  always  supreme  to  that  of 
the  guardian  to  whose  custody  they  have 
been  committed  by  those  courts.  That  such 
supreme  authority  is  so  vested  is  indicated 
by  the  fact  that  an  adoption  may  not  be  had, 
even  with  the  consent  of  the  guardian,  un- 
less made  by  the  court  appointing  the  guar- 
dian, or  upon  30  days'  notice  to  that  court  of 
the  bearing,  If  the  adoption  proceeding  is 
in  any  other  court. 

The  relator  also  calls  to  its  aid  chapter 
194,  Laws  1917  (Gen.  St.  Supp.  1917,  H 
4063 — ^1  to  4068 — T),  approved  10  days  prior 
to  the  approval  of  chapter  397.  This  law 
imposes  additional  duties  upon  the  board  of 
control  In  looting  after  the  welfare  of  de- 
fective. Illegitimate,  dependent,  neglected, 
and  delinquent  children.  True,  section  1 
(section  4093 — 1)  thereof  provides: 

"The  state  board  of  control  shall  have  pow- 
i  era  of  legal  guardiaiiBhip  over  the  persons  of  all 
children  •  •  •  committed  by  courts  of  com- 
petent jurisdiction  to  the  care  of  the  board,  or 
to  ingtitutions  under  its  management.  After 
commitment  to  its  gaardiansliip  the  board  may 
make  such  provision  for  and  disposition  of  the 
child  aa  necesaity  and  the  best  interests  of  the 
diild  may  from  time  to  time  require" 

— with  the  exceptions  that  no  child  placed 
under  the  guardianship  for  delinquency  may 
be  adopted  nor  may  a  chUd  be  put  in  an  in- 
Etitution  for  delinquents  without  having 
been  first  adjudged  delinquent  by  the  court. 
That  this  act  was  not  intended  to  place  the 
board  of  control  above  the  juvenile  courts 
is  indicated  by  section  3  (section  4053 — 1), 
making  it  the  duty  of  the  board  to  co-operate 
with  such  courts  to  promote  the  enforcement 
of  all  laws  for  the  welfare  of  the  children 
referred  to  In  the  act.  This  act  contains  no 
provision  that  carries  a  suggestion  of  an 
intention  to  shift  the  iwwer  conferred  by 
said  chapter  397  upon  juvenile  courts  from 
such  courts  to  the  guardian  appointed  by 
tbem. 

Laws  whicb  permit  the  severance  of  the 
tie  that  binds  a  parent  to  a  child  recognize 
the  sacredness  of  that  tie  and  extend  the 
ttope  of  reunion.  Delinquent  children, 
though  committed  to  guardianship,   cannot 


be  permanently  separated  from  tbelr  parents 
without  the  latters'  consent.  We  cannot 
think  parents  of  dependent  or  neglected  chil- 
dren ought  to  occupy  a  worse  position,  so 
long  as  the  child  has  not  by  legal  adoption 
acquired  other  parents.  CJhapter  210,  Laws 
1897,  as  already  noted,  expressly,  conferred 
on  the  board  of  control  of  the  state  school 
the  authority  to  restore  such  a  child.  And 
it  is  to  be  presumed  that  such  authority  ex- 
ists either  in  the  courts  or  the  guardian  un- 
der chapter  397,  Laws  1917.  We  think  it  is 
vested  in  the  courts.  In  the  case  of  a  de- 
pendent child,  section  11  (Gen.  St.  Supp. 
1917,  {  7196—11)  provides  that  he  shall  not 
be  taken  from  his  parents  without  their  con- 
sent—that is,  committed  by  the  court — un- 
less, after  diligent  effort  to  avoid  separation, 
the  same  shall  be  found  needful  in  order  to 
prevent  serious  detriment  to  the  child.  That 
the  law  aims  at  giving  the  child  what  the 
natural  parents  are  most  likely  to  reiider  to 
the  best  advantage  is  plain  from  this  pro- 
vision: 

"That  whenever  it  is  necessary  to  provide 
for  him  [the  child]  elsewhere  than  with  his 
parents  bis  care,  custody,  and  discipline  shall 
approximate  as  nearly  aa  may  be  tiiat  which 
ought  to  be  given  by  hia  parents;  and  that  in 
all  cases  where  it  can  be  properly  done  he  shall 
I>e  placed  in  an  approved  family  home  and  be- 
come a  member  by  legal  adoption  or  otherwise." 

We  .gather  from  this  that,  until  a  child 
committed  by  a  juvenile  court  has  acquired 
other  parents  by  legal  adoption,  the  policy  of 
the  law  is  to  hold  out  the  hope  to  the  nat- 
ural parents  that  they  may  again  have  the 
child  upon  pro^ng  to  the  court  that  condi- 
tions have  so  changed  that  they  can  and 
will  properly  rear  and  care  for  the  child. 
That  the  court  which  placed  the  child  under 
guardianship  is  the  proper  authority  to  de- 
termine when  it  should  cease  would  seem  the 
most  natural  Inference,  unless  there  be  some 
provision  to  the  contrary  in  the  law  itself. 
We  find  none  Ih  chapter  397.  On  the  con- 
trary, there  are  Indications  that  the  commit- 
ting court  retains  continued  supervision  over 
the  "child  and  Its  property  superior  to  that 
of  the  guardian.  If  such  child  has  property, 
and  any  more  than  the  Income  is  necessary 
for  his  education,  the  court,  and  not  the 
guardian,  determines  whether  any  part  of 
the  principal  may  be  used  for  the  purpose. 
Section  25  (section  719»— 25). 

As  the  law  now  stands  the  jurisdiction  of 
juvenile  courts  over  dependent,  neglected, 
and  dellnqumt  children  and  the  relation  of 
such  courts  to  the  guardians  to  whose  cus- 
tody such  children  are  committed  is  so  simi- 
lar to  the  jurisdiction  conferred  upon  and 
exercised  by  the  probate  courts  in  appoint- 
ing, controlling,  and  changing  or  removing 
guardians  of  minors  and  Insane  persons  that 
we  may  say  that  the  same  rules  and  prin- 
ciples should  govern.    It  is  settled   that  a 
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guardian  appointed  by  the  probate  court  is 
an  officer  of  the  court — the  agent  through 
whom  the  court  extends  the  care  and  pro- 
tection the  ward  needs.  The  guardian's  con- 
duct may  always  be  regulated  and  control- 
led by  the  court  appointing  him.  Cox  ▼. 
Manvel,  56  Minn.  358,  57  N.  W.  1062.  Such 
being  the  case,  it  would  seem  to  follow  that 
the  court  has  also  the  power  to  remove  or 
free'  the  ward  from  the  guardian. 

This  construction  of  the  Juvenile  conn 
statute  appeals  to  us  not  only  as  the  one  In- 
tended by  the  Legislature,  but  as  the  one 
most  likely  to  achieve  the  beneficent  purpose 
sought.  The  court  that  originally  takes  Ju- 
risdiction of  a  dependent,  neglected,  or  de- 
linquent child  hears  and  determines  his  sta- 
tus on  evidence.  If  any  change  develops  aft- 
er the  adjudication  which  ought  to  restore 
the  child  to  his  parents  the  court  hears  and 
determines  that  with  knowledge  of  what  the 
former  trial  showed.  The  state  board  of 
control,  with  Its  varied  and  multitudinous 
duties,  is  not  in  position  to  give  the  time  nec- 
essary to  personally  hear  and  determine  on 
the  merits  applications  for  restorati(»i  of 
parental  rights,  but  would  likely  have  to  re- 
ly on  the  Judgment  of  agents  and  subordi- 
nates. This  would  not  be  a  desirable  ex- 
pedient in  a  matter  of  such  Importance  both 
to  the  child  and  the  parents.  We  conclude 
that  the  court,  and  not  the  board  of  control, 
has  the  final  word  on  the  question  of  restora- 
tion of  a  dependent  or  neglected  child  to  the 
parents.  Of  course,  the  law  contemplates 
that  a  legal  adoption  takes  the  child  out  of 
the  control  of  the  Juvenile  court 

We  add  that  there  is  no  intimation  In  the 
record  that  relator  has  been  remiss  In  Its 
duties  In  any  respect  to  the  children  In  ques- 
tion. Nor  did  relator  attempt  to  controvert 
the  mother's  claim  that  she  is  now  fit,  able, 
and  willing  to  properly  support,  care  for, 
and  educate  her  children. 

Order  affirmed. 


FRUEN  CEREAL  CO.  V.  CHENOWETH. 
(No.  22319.) 

(Supreme  Court  of  Minnesota.    July  15,  1921.) 

(Byllahu*  hy  tk«  Cowrt.) 

1.  Appeal  anil  error  «=9l057(2)— Exelnslon  of 
testimony  to  prove  fact  later  oonoeded  not 
prejudicial. 

Excluding  testimony  to  provo  a  fact  which 
later  in  the  trial  was  conceded  cannot  be  prej- 
udicial. 

2.  Appeal  and  error  «S3|057(2)— Error  cannot 
be  predicated  on  exdution  of  question  where 
conoeeslon  by  objector  seemlnoly  satisfies  ex- 
amining party. 

Nor  can  error  be  predicated  upon  a  ruling 
sustaining  an  objection  to  a  question  where  a 


concession  by  the  objector  answers  the  ques- 
tion so  that  the  party  examining  is  seeming 
satisfied. 

3.  Materiality  of  qnestlons. 

It  is  not  made  to  appear  that  a  question 
asked  on  rebuttal  was  material  when  the  ob- 
jection thereto  was  sustained. 

Appeal  from  District  Court,  Hennepin 
County;    Daniel  Fish,  Judge. 

Action  by  the  Fruen  Cereal  Company 
against  E.  3.  Chenoweth.  Verdict  for  de- 
fendant, and  from  a  denial  of  a  new  trial, 
plaintiff  appeals.    Affirmed. 

Geo.  S.  Grimes,  of  Minneapolis,  for  appel- 
lant 

Webber,  George  &  Owen,  of  Winona,  for 
respondent. 

HOLT,  J.  Action  to  recover  damages 
against  the  seller  for  delivering  a  carload  of 
wormy  flour.  Instead  of  the  flour  alleged  to 
have  been  bought  and  paid  for.  Defendant 
bad  a  verdict,  and  plaintiff  appeals  from  the 
order  denying  a  new  trial. 

Plaintiff's  contention,  as  alleged  in  the 
complaint,  was  that  it  purchased  the  "best 
patent  old  spring  wheat"  flour,  and  defend- 
ant's that  the  flour  delivered  was  the  kind 
and  grade  purchased  by  plaintiff.  Plaintiff 
deals  in  flour  and  also  operates  a  mill  in 
Minneapolis.  Defendant  owns  and  runs  a 
small  flour  mill  in  Wisconsin.  A  firm  of  bro- 
kers in  Minneapolis  obtained  from  defend- 
ant samples  of  the  flour  he  grinds  with  a 
view  to  sell  on  commission.  One  of  these 
samples  was  exhibited  to  plaintiff  by  the 
brokers,  and  an  order,  directed  to  defendant, 
was  given  for  two  carloads  of  flour  of  210 
barrels  each  at  $10.80  vex  barrel.  When  the 
first  carload  was  received,  plaintiff  notified 
defendant  that  the  flour  was  below  grade  and 
sample.  Defendant  came  to  Minneapolis  and 
sought  to  adjust  the  deal.  At  that  time  the 
claim  was  also  made  that  the  flour  was  in- 
fested with  worms. 

[1, 2]  The  assignments  of  error  are  all  up- 
on rulings  excluding  testimony.  The  first 
group  of  questions,  to  which  objections  wece 
sustained,  relate  to  whether  or  not  the  car- 
load In  question  was  "best  patent  wheat 
flour."  When  the  rulings  were  made,  the 
order  for  the  purchase  had  not  been  offered 
and  it  had  not  a{^>eared  that  a  letter  of  con- 
firmation, written  by  plaintiff  to  defendant, 
containing  the  terms  of  the  contract  as 
claimed  by  plaintiff,  had  ever  been  received 
by  defendant.  In  fact,  no  order  was  ever 
offered  in  evidence,  and  defendant  denied 
the  receipt  of  the  letter  of  confirmation.  In 
that  state  of  the  evidence  the  court  deemed 
it  proper  not  to  permit  the  questions,  but  to 
hold  them  in  abeyance  until  it  was  seen  what 
would  develop.  Afterwards  defendant  ex- 
pressly admitted  that  the  flour  was  not  of  the 
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grade  known  aa  'patent"  floor.  So  tbat, 
were  it  conceded  that  the  qnestlona  were 
proper  when  asked,  the  subsequent  admis- 
sion established  the  fact  sought  to  be  elic- 
ited, and  no  prejadice  resulted  from  the  rul- 
ings. 
The  next  question  sustained  was  this: 

"Is  the  crade  patent  or  best  patent  wheat 
flour  a  well-ltnown  atod  recognised  grade  of  flour 
in  the  trade?" 

In  the  discussion  which  followed  the  court 
stated  that  he  saw  no  harm  in  permitting  an 
answer,  but  then  plaintiff's  counsel  said  he 
proposed  to  follow  the  Inquiry  by  showing 
that  the  only  way  one  could  tell  whether  a 
sample  was  "patent  flour"  or  "straight  flour" 
\vas  by  a  chemical  analysis.  At  this  point 
defendant  conceded  and  admitted  that 
the  flour  delivered  was  not  "patent"  but 
"straight"  flour,  the  only  grade  he  makes; 
and  the  plaintiff's  counsel,  seemingly  satis- 
fied, dismissed  the  witness,  saying:  "If  that 
is  conceded,  that  is  all." 

[3]  Plaintiff  lastly  complains  because,  on 
rebuttal,  its  manager  was  not  allowed  to  tes- 
tify whether  a  sample  of  the  flour  delivered 
bad  been  submitted  to  a  flour  laboratory  for 
examination.  No  argument  as  to  the  ma- 
terlality  of  an  answer  to  the  question  has 
been  presented,  and  none  occurs  to  us;  for, 
as  stated,  there  was  then  no  dispute  as  to 
the  grade  of  that  flour.  If  intended  merely 
as  a  preliminary  question  to  lay  the  founda- 
tion for  the  testimony  of  the  next  witness 
called,  the  one  who  appears  to  have  made 
such  examination,  for  the  purpose  only  of  im- 
peaching the  chemical  analysis  made  by  de- 
fendant by  the  suggestion  tliat  the  sample 
analysed  by  defendant's  witness  might  not 
have  l>een  taken  from  the  flour  in  question, 
that  purpose  should  have  been  disclosed  be- 
fore  the  ruling  was  made.  The  trial  court 
took  the  purpose  to  be  not  rebuttal,  but  to 
show,  as  plaintiff's  counsel  also  stated,  that 
tbe  flour  was  ground  from  musty  wheat,  a 
matter  which  plaintiff  should  have  adduced 
evidence  of  before  the  defense  opened. 

The  disputed  Issues  in  tbe  case  were  clear- 
ly and  concisely  submitted  to  th^  Jury.  The 
remark  of  the  learned  trial  court,  in  the 
early  stage  of  the  trial,  that  the  proof  indi- 
cated a  sale  by  sample,  could  not  have'  harm- 
ed plaintiff,  for,  when  the  testimony  was  all 
In,  it  was  left  to  the  Jury  entirely  to  deter- 
mine whether  or  not  the  sale  was  by  descrip- 
tion also.  The  contention  that  plaintiff  did 
not  have  the  opportunity  to  prove  damages 
on  tbe  theory  of  a  sale  by  description  ap- 
pears to  us  to  be  of  no  merit.  The  only  wit- 
ness on  values  and  damages  was  plaintiff's 
manager,  who  made  the  deal,  and  he  tes- 
tifled  that  tbe  price  paid,  $10.80  per  barrel. 
was  the  fair  market  value  of  tbe  flour  he 
intended  to  buy,  and  that  the  flour  delivered 
was  worth  only  $6  per  barrel.    There  was  no 


offer   to  show  tbe  difference  la  value   be- 
tween the  grade  known  as  "patent"  flour  and 
that  known  as  "straight"  to  which  any  as- 
signment of  error  is  directed. 
Tbe  order  is  affirmed. 


STATE  ax  rel.  8PRATT  y.  SPBATT. 
(No.  22541.) 

(Supreme  Conrt  of  Minnesota.    Jnly  15, 1921.) 

(ByttaluM  hv  th«  Court.) 

1.  Appeal  and  error  «=»490— Writ  Initiates  la- 
depsBdent  prooeedlngs  whioh  eannot  be  sb»> 
pentfed  by  stay  of  prooeedlng*  In  another  no- 
tion. 

A  writ  of  habeas  corpas  initiates  an  inde- 
pendent proceeding  which  cannot  be  stayed  or 
suspended  by  a  stay  of  proceedings  in  another 
action,  although  the  ultimate  rights  of  the  par- 
ties may  depend  on  tiie  result  of  such  other 
action. 

2.  Appeal  and  error  «3>485(l)-^ttdgnient  «s> 
680— Appeal  with  tupersedeas  boml  does  not 
vaoate  Judgment. 

An  appeal  with  a  supersedeas  bond  does  nut 
vacate  or  annul  tbe  judgment  appealed  from, 
and  the  matters  determined  by  it  remain  res 
judicata  untfl  it  is  reversed. 

Appeal  from  District  Court,  Bennepin 
CJounty;  B.  P.  Walte,  Judge. 

Habeas  corpus  by  the  State,  on  the  relation 
of  EKhel  Elizabeth  Spratt,  against  Charles  N. 
Spratt  Judgment  for  relator,  and  rec^nd- 
ent  appeals.    Affirmed. 

Ray  H.  Kenyon  and  A.  B.  Jackson,  both  of 
Minneapolis,  for  appellant 

Geo.  T.  Simpson,  John  F.  Dabl,  and  B.  S. 
Bibb,  all  of  Minneapolis,  for  relator. 

TATIjOR,  C.  The  relator  sued  out  a  writ 
of  habeas  corpus  from  the  district  court  of 
Hennepin  county  to  recover  tiie  temporary 
custody  of  Margaret  Spratt,  Charles  Webster 
Spratt  and  Cynthia  Spratt,  minor  children  of 
the  relator  and  of  the  respondent  who  were 
then  in  tbe  custody  of  the  respondent  The 
conrt  found  that  tbe  allegations  in  tbe  peti- 
tion for  the  writ  were  true  and  ordered  that 
tbe  cblldren  be  delivered  to  tbe  relatox^— 

"to  be  held  in  temporary  custody  in  accordance 
with  the  amended  judgment  and  decree  of  this 
court  duly  entered  on  tbe  22d  day  of  June, 
1921,  in  tbe  action  of  Ethel  Elisabeth  Spratt 
against  Charles  N.  Spratt" 

The  respondent  in  the  writ  appealed  from 
the  above  order  and  will  hereafter  be  desig- 
nated as  the  appellant  , 

The  matter  was  submitted  to  this  court  on 
the  record.  From  the  return  it  appears  that, 
in  an  action  in  the  district  court  of  Hennepin 
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county  brought  by  the  relator  against  the  ap- 
pellant, a  Judgment  of  divorce  in  favor  of 
the  appellant  was  duly  rendered  and  entered 
on  December  15,  1917;  that  in  and  by  this 
judgment  the  custody  of  the  diUdren  above 
named  was  confided  to  the  appellant,  their 
father,  with  certain  rights  of  visitation  on 
the  part  of  the  relator,  their  mother;  that 
after  an  extended  hearing  the  district  court, 
on  June  22,  1921,  amended  Its  Judgment  by 
providing,  among  other  things,  that  during 
the  school  vacation  of  the  present  summer 
and  each  school  vacation  hereafter,  until  the 
further  order  of  the  court,  the  relator  shall 
be  entitled  to,  and  shall  have,  the  custody 
and  control  of  the  children  above  named,  the 
appellant  to  have  the  custody  and  control  of 
them  during  the  remainder  of  the  year ;  that 
on  June  23,  1921,  appellant  duly  appealed  to 
this  court  from  such  amended  Judgment  amd 
gave  a  supersedeas  bond  to  stay  proceedings 
thereunder;  and  that  the  writ  of  habeas 
corpus  was  served  on  appellant  on  June  23, 
1921.  While  the  writ  of  habeas  corpus  was 
apparently  served  before  the  appeal  had  been 
perfected  by  filing  the  supersedeas  bond,  an 
order  from  this  court  staying  proceedings  un- 
der the  Judgment  was  served  on  the  morning 
of  June  23, 1921,  and  before  the  service  of  the 
writ  of  habeas  corpus,  and  we  shall  assume 
that  appellant  is  correct  in  his  contention 
that  all  proceedings  under  the  Judgment  bad 
been  stayed  before  the  habeas  corpus  pro- 
ceeding was  Initiated. 

[1]  The  principal  question  argued  at  the 
hearing  was  whether  this  stay  of  proceedings 
operated  to  bar  the  habeas  corpus  proceed- 
ing. We  think  this  question  has  already 
been  answered  by  this  court  adversely  to  ap- 
pellant in  State  ex  rel.  v.  McDonald,  123 
Minn.  84,  142  N.  W.  1051.  In  that  case  it 
was  held,  In  effect,  that  a  writ  of  habeas 
corpus  is  not  a  proceeding  in  any  other  ac- 
tion, but  an  independent  proceeding  in  the 
nature  of  a  new  action  brought  by  the  re- 
lator to  enforce  rights  then  existing;  and 
that  proceedings  under  It  cannot  be  suspend- 
ed by  a  stay  of  proceeding  in  another  ac- 
tion although  the  ultimate  rights  of  the  par- 
ties may  depend  upon  the  result  of  such  other 
action.  The  writ  requires  the  court  to  de- 
termine whether  the  person  concerned  is  Il- 
legally held  in  custody  or  restrained  of  his 
liberty  under  the  facts  as  they  are  found  to 
exist  at  the  time  the  question  is  presented, 
and  this  is  a  right  of  which  such  person  can- 
not be  deprived.  Following  the  McDonald 
Case  and  the  cases  cited  therein,  we  hold  that 
the  relator  had  the  right  to  prosecute  this 
proceeding  notwithstanding  the  fact  that  pro- 
ceedings under  the  Judgment  had  been 
stayed. 

It  is  also  contended  that  the  appeal  with  a 
supersedeas  bond  operated  to  annul  the  Judg- 
ment appealed  from,  .and  to  leave  the  Judg- 


ment of  December  16,  1917,  still  In  force  un- 
modified. 

[2]  We  are  unable  to  sustain  this  conten- 
tion. An  appeal  with  a  supersedeas  bond 
does  not  vacate  or  annul  the  Judgment  ap- 
pealed from,  and  the  matters  determined  by 
It  remain  res  Judicata  until  it  Is  reversed. 
2  Ruling  Case  Law,  117,  {  94,  and  cases  there 
dted;  3  Corpus  Juris,  1316,  1S17,  and  numer- 
ous cases  cited  In  notes  37  and  38;  Woolfolk 
v.  Brans.  45  Minn.  96,  47  N.  W.  460;  Allen 
V.  Robinson,  17  Minn.  113  (Gil.  90) ; .  Robert- 
son .V.  Davidson,  14  Minn.  554  (GIL  422). 
See,  also,  Briggs  v.  Shea,  48  Minn.  219,  50  N. 
W.  1037. 

The  Judgment  of  June  22,  1921,  still  re- 
mains In  force  and  determines  the  rights  of 
the  parties  so  far  as  the  proceeding  under 
this  writ  of  habeas  corpus  is  concerned. 
Possibly  a  court  might  interfere  under  such 
a  writ  if  events  occurring  subsequent  to  the 
Judgment  showed  that  the  welfare  of  the  chil- 
dren required  that  a  different  disposition  be 
made  of  them,  but  that  question  is  neither 
presented  nor  decided  here. 

We  find  no  other  questions  requiring  spe- 
cial mention.  Upon  the  facts  as  they  appear 
in  the  return,  the  learned  district  court 
reached  the  correct  conclusion,  and  the  order 
appealed  from  Is  affirmed. 


BURKE  V.  MAYLAND.    (N«.  22374.) 

(Supreme  Court  of  KDnnesota.    July  15,  1921.) 

(BvllahuM  by  the  Court.) 
Limitation  of  actions  <S=»2I  (3)— Physiolans  and 
surgeons   «=» 1 8 (4)— Action   for   malpraotloe 
not  barred  by  the  two-yaar  statute;    oom- 
plaint  held  to  stats  cause  of  aotion  for  mal- 
practice. 
The  complaint  states  a  cause  of  action  for 
malpractice.     Such  actions  are  not  barred  by 
the  two-year  statute  of  limitations,  which  ap- 
plies to  actions  for  an  assault,  although  some 
of  the  acts  alleged  may  constitute  an  assault 
in  law. 

Appeal  from  District  Court,  Rice  County; 
Arthur  B.  Childress,  Judge. 

Action  by  Lucille  Burke  against  M.  L. 
Mayland.  A  demurrer  to  the  complaint  was 
overruled,  and  defendant  appeals.    Affirmed. 

John  W.  Le  Crone,  of  Faribault,  and  C.  D. 
O'Brien,  of  St  Paul,  for  appellant 

Orr,  Stark  A  Kidder,  of  St  Paul,  for  re- 
spondent. . 

TATLOR,  0,  Plaintiff  brought  this  action 
to  recover  damages  from  defendant,  a  physi- 
cian and  surgeon,  for  alleged  malpractice  in 
the  performance  of  a  surgical  operatl(m  upon 
her  and  in  treating  her  for  her  ailments.    De- 
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fendant  denmrred  to  tbe  complaliA  on  the 
ground  tbat  the  cause,  or  causes,  of  action 
set  forth  therein  accrued  more  than  two 
years  before  the  beginning  of  the  action  and 
are  barred  by  the  statute  of  limitations.  The 
demurrer  waa  overruled  and  defendant  ap- 
pealed. 

Defendant  construes  the  complaint  as  stat- 
ing two  causes  of  action — the  first  for  an  as- 
sault, and  the  second  also  for  an  assault  if 
it  states  a  cause  of  action  at  all — and  Insists 
that  both  are  barred  by  the  statute  of  limi- 
tations which  bars  actions  for  assault  unless 
brought  within  two  years  after  the  right  of 
action  accrued. 

We  are  unable  to  sustain  defendant's  con- 
trition. Fairly  construed  we  think  the  com- 
plaint states  only  one  cause  of  action — a 
cause  of  action  for  alleged  malpractice.  It 
sets  forth  tbe  facts  in  much  detail,  covering 
eight  printed  pages;  and  while  some  of  the 
acts  alleged  would  doubtless  constitute  an 
assault  in  law,  they  are  not  set  forth  aa  in- 
dependent causes  of  action,  but  as  being  the 
acts  wherein  and  whereby  defendant  Is  al- 
leged to  have  violated  his  duty  to  his  patient 

The  action  aa  brought  rests  on  the  contract 
of  employment.  Whlttaker  ▼.  Collins,  34 
Minn.  299,  2S  N.  W.  682,  67  Am.  Bep.  55^ 
And  the  six-year,  not  the  two-year,  limita- 
tion is  the  one  whidi  applies.  Finch  v. 
Bursheim.  122  Minn.  152,  142  K.  W.  143. 

Tbe  Older  appealed  from  is  affirmed. 


NEEDLES  et  ax.  v.  KEYS  at  ox.    (Nft.  22365.) 
(Supreme  Ckiurt  of  Minnesota.    July  16, 1921.) 

(Syllahui  iy  the  Court.) 

Vender  and  purehaser  €=>iOI— Removal  of  de- 
fault antherlzlng  oanoellatlon  of  coatraot 
held  to  reinstate  it. 
The  vendee  made  a  default,  which,  by  the 
terms  of  the  contract,  authorized  the  vendor 
to  declare  the  deferred  installments  due  im- 
mediately and  to  cancel  the  contract.  After 
declaring  tbe  deferred  installments  due  imme- 
diately, the  vendor  instituted  the  statutory 
proceeding  to  cancel  the  contract  The  ven- 
dee complied  with  the  conditions  in  which  he 
bad  made  default  within  the  statutory  time,  but 
did  not  pay  the  deferred  installments.  Held, 
that  the  payment  of  the  deferred  installments 
could  not  be  required  in  the  statutory  proceed- 
ing, and  that  the  removal  of  the  default  which 
authorized  its  cancellation  reinstated  the  con* 
tract 

Appeal  from  District  Oourt,  Bams^  Coun- 
ty; Hascall  R.  Brill,  Judge. 

Action  by  Elsworth  A.  Needles  and  wife 
against  William  M.  Keys  and  wife.  Judg- 
ment for  plaintiffs,  and  defmdants  appeal. 
Affirmed. 


Cowem  &  Jesmer  and  Stephen  X.  Sdimltt, 
all  of  St  I^ul,  for  appellants. 

Douglas,  Kennedy  &  Kennedy,  «t  St  Paul, 
for  respondents. 

TAYLOR,  CL  In  January,  1918,  d^endants 
entered  into  a  contract  with  the  owner  for 
tbe  purchase  of  certain  Improved  real  estate 
In  the  city  of  St  Paul  by  the  terms  of  which, 
in  addition  to  the  initial  payment  defendants 
assumed  and  agreed  to  pay  two  mortgages 
on  the  property  aggregating  the  sum  of  $10,- 
000  and  bearing  interest  at  the  rate  of  6  per 
centum  per  annum  payable  semiannually,  and 
agreed  to  pay  the  taxes  on  the  property  before 
they  became  delinquent  and  agreed  to  pay  the 
owner  the  further  sum  of  $11,000  in  semian- 
nual installments  of  $750  each.  On  November 
20,  1919,  defendants  entered  Into  a  contract 
with  plaintiffs  by  which  they  sold  and  agreed 
to  convey  the  property  to  plaintiffs,  and  by 
which  plaintiffs,  In  addition  to  tbe  initial 
payment,  assumed  and  agreed  to  perfbrm  all 
of  defendants'  remaining  obligations  under 
thdr  contract  with  the  owner,  and  agreed  to 
pay  defendants  the  further  sum  of  $6,000  la 
monthly  installments  of  $S0  eadi,  together 
with  Interest  thereon  at  the  rate  of  6  per 
centum  per  annum.  While  thla  contract  in- 
cluded a  small  strip  of  ground  not  included 
in  the  first  contract,  that  fact  Is  of  no  impor- 
tance In  this  action.  The  contract  provided 
that.  If  plaintiffs  failed  to  make  any  of  the 
paym^its  which  they  were  required  to  make 
by  the  terms  of  the  contract,  then  defendants 
at  their  election  could  declare  "the  whole  of 
said  payments"  immediately  due  and  payable^ 
and  that  tbe  contract  should,  at  the  option  of 
defendants,  "be  fotfelted,  canceled  and  ter- 
minated" by  giving  to  plaintiffs  "tliirty  days' 
written  notice  of  such  cancellation  and  ter- 
mination, said  notice  to  be  In  accordance 
with  the  statute  In  sudi  case  made  and  pro- 
vided." On  November  12,  1920,  defendants 
served  on  plaintiffs  a  notice  that  plaintiffs 
were  in  default  In  falling  to  pay  the  install- 
ment of  $50  due  defendants  on  October  20, 
1020,  in  failing  to  pay  interest  on  the  mort- 
gages at  the  time  it  fell  due.  In  failing  to  pay 
the  last  half  of  the  1919  taxes  before  they  be- 
came delinquent  and  in  falling  to  pay  Im- 
provement assessments  against  the  property, 
and  stating  that  on  account  of  such  defaults 
defendants  had  elected  to,  and  did,  declare 
the  entire  balance  of  tbe  purchase  price  going 
to  them,  amounting  to  the  sum  of  $5,000  and 
Interest  thereon,  immediately  due  and  paya- 
ble, and  directing  plaintiffs  to  pay  the  whole 
thereof  at  once  to  defendants  or  their  attor- 
neys. On  November  15, 1920,  defendants  serv- 
ed on  plaintiffs  a  notice  specifying  the  condi- 
tions in  which  plaintiffs  had  made  default, 
and  stating  that  the  contract  would  "termin- 
ate within  thirty  days  after  the  service  of 
this  notice'*  unless  plaintiffs  complied  with 
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'the  conditions  of  tbe  contract  prior  thereto. 
WitUn  the  30  days,  plaintiffs  made  ail  the 
payments  required  to  be  made  by  the  con- 
tract other  than  those  payable  to  defendants, 
and  also  tendered  to  defendants  all  past-due 
installments  payable  to  them,  together  with 
interest  thereon  and  the  cost  of  serving  the 
notice,  but  did  not  tender  the  principal  sum 
of  $5,000  which  defendants  had  declared  to 
be  du&  Defendants  refused  to  accept  the 
tender  for  the  reason  that  It  did  not  Include 
this  principal  sum  of  $5,000.  The  question 
presented  is  whether  plaintiffs  were  required 
to  pay  this  principal  sum,  being  the  amount 
of  the  deferred  installments,  In  order  to  re- 
lieve themselves  from  their  default,  it  being 
conceded  that  they  had  compiled  with  all 
other  requirements  within  the  prescribed 
time. 
The  statute  provides : 

"When  default  is  made  in  tbe  conditions  of 
any  contract  for  the  conveyance  of  real  estate 
or  any  interest  therein,  whereby  the  vendor  has 
a  right  to  terminate  the  same,  he  may  do  so  by 
serving  upon  the  parchaser  *  *  *  a  notice 
specifying  the  conditions  in  which  default  has 
been  made,  and  stating  that  such  contract  will 
terminate  thirty  days  after  the  service  of  such 
notice  unless  prior  thereto  the  parchaser  shall 
comply  with  snch  conditions  and  pay  the  costs 
of  service.  Sucb  notice  must  be  given  not- 
withstanding any  provisions  in  the  contract  to 
the  contrary,  •  •  •  If  within  the  time  men- 
tioned the  person  served  complies  with  such 
conditions  and  pays  the  costs  of  service,  tbe 
contract  shall  be  thereby  reinstated;  but  oth- 
ervrise  shall  termmate."    G.  S.  1913,  t  8081. 

This  statute  takes  away  from  the  vendor 
the  power  to  cancel  the  contract  arbitrarily 
for  the  default  of  the  vendee.  It  prescribes 
the  only  way  In  which  the  vendor  may,  by 
his  own  act,  terminate  the  contract  and  there- 
by forfeit  the  rights  of  the  vendee  thereun- 
der. The  proceeding  Is  in  the  nature  of  a 
strict  foreclosure.  While  the  statute  must 
be  given  full  effect,  its  provisions  must  be 
construed  In  the  light  of  the  legislative  ptir- 
pose  to  afford  the  vendee  an  opportunity  to 
save  and  reinslate  his  equitable  rights  by 
removing  the  default,  and,  if  the  meaning  be 
doubtful,  that  construction  must  be  adopted 
which  militates  against  a  forfeiture.  Hage 
v.  Benner,  111  Minn.  365,  127  N.  W.  3.  The 
statute  provides  that,  "When  default  is  made 
in  the  ccmditions  of  any  contract  •  •  * 
whereby  tbe  vendor  has  a  right  to  ter- 
minate the  same,"  he  may  serve  a  notice 
specifying  the  conditiont  tn  which  default 
has  been  made  and  stating  that  the  contract 
will  terminate  30  days  thereafter  unless 
prior  thereto  tbe  vendee  shall  comply  with 


such  conditions  and  pay  the  costs  of  service. 
It  further  provides  that,  If  the  vendee  com- 
plies with  such  conditions  within  the  pre- 
scribed time  and  pays  the  costs  of  service, 
"the  contract  shall  be  reinstated."  These 
provisions  are  to  be  strictly  construed  for 
the  purpose  of  avoiding  a  forfeiture.  It  is 
clear  therefrom  that,  the  vendee  may  rein- 
state the  contract  by  performing  only  -those 
conditions,  the  nonperformance  of  which  gave 
tbe  vendor  the  right  to  institute  the  proceed- 
ing. 

The  default  which  gave  this  right  in  the 
present  case  was  a  failure  to  make  certain 
payments  on  the  due  dates  fixed  in  the  con- 
tract. Without  this  breach  of  the  conditions 
of  the  contract,  the  vendor  would  have  had 
no  power  to  terminate  it;  and  the  statute 
gave  the  vendee  the  right  to  reinstate  It  by 
maldng  these  payments  and  reimbursing  the 
vendor  for  the  costs  incurred.  It  is  true 
that  this  same  default  gave  tbe  vendor  power 
to  declare  the  principal  sum  due  and  he 
could  doubtless  have  enforced  his  claim  for 
such  principal  sum  In  a  proper  proceeding. 
He  had  the  right  to  elect  whether  to  proceed 
in  court  or  under  the  statute.  He  elected  to 
proceed  under  the  statute  for  a  strict  fore- 
closure by  his  own  act,  and  must,  therefore, 
permit  the  vendee  to  cure  his  default  on  the 
terms  and  in  the  manner  specified  in  the 
statute. 

Conceding  that  the  vendor  had  the  right 
to  declare  tbe  deferred  installments  due  and 
to  enforce  payment  of  them  in  a  proper 
proceeding,  we  are  unable  to  hold  that  in 
this  proceeding  he  could  make  the  pay- 
ment of  such  deferred  installments  one 
of  the  conditions  with  which  the  vendee 
must  comply  In  order  to  reinstate  the  con- 
tract We  think  the  Legislature  did  not  in- 
tend to  permit  him,  by  his  own  act,  to  add  to 
the  conditions  which  the  vendee  must  per- 
form to  cure  his  default  and  save  his  equi- 
table rights.  We  think  that  the  Legislature 
Intended  that  the  contract  should  not  be  for- 
feited, if,  within  the  prescribed  time,  the 
vendee  removed  such  defaults  as  were  made 
grounds  of  forfeiture  by  the  terms  of  the  con- 
tract itself.  And  we  hold  that  in  proceedings 
under  this  statute,  the  vendor  cannot,  by  ex- 
ercising an  option  to  declare  deferred  Install- 
ments due  immediately,  require  tbe  vendee  to 
pay  such  deferred  installments  or  ferfeit  his 
contract. 

We  agree  with  the  trial  court  that  the  pay- 
ments and  tender  made  by  the  plaintiffs  pre- 
served and  reinstated  their  rights  under  the 
contract,  and  the  Judgment  appealed  from  is 
affirmed. 
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CARBIC  MFG.  CO.  V.  WESTERN  EXPRESS 
CO.    (No.  23348.) 

(Supreme  Court  of  Minnesota.    July  15, 1921.) 

(BpUdbtu  hp  the  Court.) 

I.  Carriers  ^=932(2)— Provision  In  bill  of  lad- 
ing filed  with  Commission  requiring  notice  of 
dalms  in  writing  eaiuiot  be  waived  by  car- 
rier. 

Where  a  carrier  baa  filed  a  form  of  bill  of 
lading  for  interstate  shipments  with  the  Inter- 
state Commerce  Commission  and  such  form 
has  been  approved  by  the  Commission,  a  pro- 
vision therein  to  the  effect  that  no  claim  lor 
loss  or  damage  can  be  enforced  unless  notice 
of  such  claim  was  given  in  writing  within  the 
time  preacribed  therein  cannot  be  waived  by 
the  carrier. 


held 


2.  Carrier*  <8=>I59(I)— Notice  of  dalm 
not  sufficient  within  bill  of  lading. 
An  oral  notice  that  the  shipment  has  been 
lost  followed  by  a  "tracer"  sent  out  by  the 
carrier  in  an  attempt  to  locate  it  is  not  a  com- 
pliance with  such  provision. 

Appeal  from  District  Ccmrt,  St  Louis 
County;   H.  A.  Dancer,  Judge. 

Action  by  tbe  Carblc  Manufacturing  (Com- 
pany against  the  Western  Express  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Wasbbum,  Bailey  ft  Mitchell,  of  Duluth, 
for  appellant. 

Fiyberger,  Fulton,  Hoshour  &  Zlesmer,  of 
Dulutb,  for  respondent 

TATIXJB,  a  Plaintiff  appeals  from  a 
Judgment  for  defendant  Plaintiff  sued  for 
the  value  of  25  carblc  lights  delivered  to  de- 
fendant at  Dulutb,  Minn.,  to  be  transported 
to  Dover,  N.  J.,  which  were  lost  In  transit 
and  never  delivered.  The  shipment  was 
made  under  a  bill  of  lading  known  as  tbe  uni- 
form express  receipt  which  provided  that  as 
a  condition  precedent  to  recovery,  claims  for 
loss  or  damage  "must  be  made  in  writing  to 
tbe  originating  or  delivering  carrier  within 
four  months  after  delivery  of  the  property 
or,  in  case  of  failure  to  make  delivery,  with- 
in four  months  after  a  reasonable  time  for 
delivery  has  elapsed."  This  form  of  receipt 
had  been  filed  with,  and  approved  by,  the  In- 
terstate Commerce  Commission  in  connection 
with  defendant's  tariff  rates. 

Only  two  questions  are  presented:  (1)  Can 
defendant  waive  tbe  provision  of  the  contract 
whlcb  made  the  presentation  of  a  claim  in 
writing  wltUn  tbe  stipulated  time  a  condition 
precedent  to  tbe  right  to  maintain  the  action? 
(2)  Has  plaintiff  compiled  with  this  provision 
in  substance? 

[1]  1.  It  Is  conceded  that  defendant,  by  Its 
conduct,  has  waived  tbe  requirement  in  ques- 


CO.  T.  WESTERN  EXPRESS  CO.  35 

(1S4  M.W.) 

tlon  If  It  had  power  to  waive  such  a  require- 
ment 

Tbe  shipment  was  In  Interstate  commerce. 
That  Interstate  commerce  is  now  governed 
exclusively  by  the  federal  statutes  and  "by 
tbe  common-law  principles  accepted  and  en- 
forced by  tbe  federal  courts"  has  become  too 
thoroughly  establlKhcd  to  require  tbe  citation 
of  authorities.  Consequently  we  must  look 
to,  and  follow,  tbe  decision  of  tbe  federal 
courts  In  so  far  as  they  have  determined  tbe 
questions  which  arise  In  respect  to  such  com- 
merce. Tbe  case  of  A.  J.  Pbilllps  Co.  v. 
Grand  Trunk  W.  Ry.  Co.,  236  U.  S.  662,  35 
Sup.  Ct  444,  59  Jj.  Ed.  774,  did  not  Involve  tbe 
precise  question  here  presented,  but  the  ques- 
tion whether  a  carrier  could  waive  a  pro- 
vlaion  of  the  statute  limiting  tbe  time  witb- 
In  which  an  action  could  be  brought  against 
it    The  court  said: 


"To  permit  a  railroad  company  to  plead  the 
statute  of  limitations  as  against  some,  and  to 
waive  it  as  against  others  would  be  to  prefer 
some  and  discriminate  against  others  in  vio- 
lation of  the  terms  of  the  Commerce  Act  which 
forbids  all  devices  by  which  such  results  may 
be  accomplished.  The  prohibitions  of  the  stat- 
ute against  unjust  discrimination  relate  not 
only  to  inequality  of  charges  and  inequality  of 
facilities,  but  also  to  the  giving  of  preferences 
by  means  of  consent  judgments  or  the  waiver 
of  defenses  open  to  the  carrier.  The  railroad 
company  therefore  was  bound  to  claim  th<t  ben- 
efit of  the  statute  here." 

In  Geor^a,  F.  ft  A.  Ry.  Oo.  ▼.  Bllsb  Milling 
Co.,  241  U.  S.  190,  36  Sup.  Ct  641,  60  U  Ed. 
948,  tbe  milling  company  sued  tbe  terminal 
carrier  for  a  quantity  of  flour  damaged  in 
transit  and  refused  by  tbe  consignee  The 
carrier  asserted  as  a  defense  that  the  milling 
company  had  failed  to  file  a  claim  In  writing 
wltbin  four  months  as  required  by  tbe  bill  of 
lading.    The  court  said: 

"The  provision  in  question  \s  not  to  be  con- 
strued in  one  way  with  respect  to  the  initial 
carrier  and  in  another  with  respect  to  tbe  con- 
necting or  terminal  carriers.  As  we  have  said, 
the  latter  takes  the  goods  under  the  bill  of 
lading  issued  by  the  initial  carrier,  and  its 
obligations  are  measured  by  its  terms.  *  *  * 
The  parties  could  not  waive  the  terms  of  the 
contract  under  which  tbe  shipment  was  made 
pursuant  to  the  federal  act;  nor  could  the 
carrier  by  its  conduct  give  the  shipper  the  right 
to  ignore  these  terms  which  were  applicable 
to  that  conduct  end  hold  the  carrier  to  a  dif- 
ferent responsibility  fronl  that  fixed  by  the 
agreement  made  under  the  published  tariffs  and 
regulations.  A  different  view  would  antagonize 
the  plain  policy  of  the  act  and  open  the  door 
to  the  very  abuses  at  which  the  act  was  aimed. 
[Citing  cases.]  We  are  not  concerned  in  the 
present  case  with  any  question  save  as  lo  the 
applicability  of  the  provision,  and  its  validity, 
and  as  we  find  it  to  be  both  applicable  and  valid. 
cflect  must  be  given  to  it.*' 
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The  court  htM,  howerer,  tbat  tbe  require- 
ment had  been  compiled  with  In  substance  In 
that  case. 

St  Louis,  I.  M.  &  S.  Ry.  Co.  t.  Starblrd, 
243  U.  S.  692,  37  Sup.  Ct.  462,  61  I*  Ed.  917, ! 
was  a  suit  for  damages  to  a  shipment  of 
peaches  In  which  notice  of  the  claim  had  not 
been  given  in  writing  within  the  stipulated . 
time.    The  court,  after  considering  prior  cas-  I 
es  and  remarking  that  a  notice  In  writing  ] 
"puts  In  permanent  form  the  evidence  of  an  i 
Intention  to  claim  damages"  and  enables  the 
carrier  to  make  such  investigation  as  the  case 
requires,  said:  ; 

"'We  find  nothing  unreasonable  in  the  stipu- 
lation concerning  notice,  and  there  was  no  at- 
tempt made  to  comply  with  It  We  therefore 
think  tbe  Supreme  Court  of  Arkansas  erred 
in  holding  that  verbal  notice  to  the  dockmaster 
of  the  condition  of  tbe  peaches  was  a  compli- 
ance with  tbe  terms  of  tbe  contract." 

In  Missouri,  K.  &  T.  Ry.  Oo.  v.  Ward,  244 
U.  S.  383,  37  Sup.  Ct.  617,  61  L.  Ed.  1213,  the 
initial  carrier  issued  a  through  bill  of  lading 
for  a  shipment  of  live  stock.  A  connecting 
carrier,  on  receiving  the  shipment.  Issued  a 
second  bill  of  lading  containing  different 
terras  and  sought  to  defend  the  action  on  the 
ground  that  the  shipper  had  failed  to  comply 
with  the  terms  of  the  second  bill  of  lading. 
After  holding  that  "the  bill  of  lading  required 
to  be  issued  by  the  initial  carrier  upon  an  in- 
terstate shipment  governs  the  entire  trans- 
portation," and  that  the  Issuance  of  the  see- 
<md  bill  of  lading  was  of  no  ^ect,  the  court 
said: 

"Tbe  railway  companies  alao  contend  that 
the  acceptance  of  the  second  bill  of  lading  op- 
erated as  a  waiver  of  all  rightB  thereafter  ac- 
cruing under  the  first.  The  record  discloses 
no  evidence  of  intention  to  make  such  a  waiver 
and  there  was  no  consideration  for  it.  Fur- 
thermore, as  stated  In  Georgia,  P.  &  A.  R.  Co. 
V.  Blisb  Mill.  Co..  241  V.  S.  190,  197  [60  U  Ed. 
948,  952],  the  parties  could  not  waive  the  terms 
of  the  contract  under  which  the  shipment  was 
made  pursuant  to  the  federal  act.  •  •  •  A 
different  view  would  antagonize  the  plain  pol- 
icy of  the  act  and  open  the  door  to  the  very 
abuses  at  which  the  act  was  aimed." 

Southern  Padfle  Co.  r.  Stewart,  248  U.  S. 
446,  39  Sup.  Ot  139,  63  U'  Ed.  350,  was  an  ao- ' 
tlon  to  recover  damages  for  Injuries  to  cattle 
In  which  the  shipper  had  fniled  to  give  a 
written  notice  within  the  prescribed  time,  bnt 
alleged  and  sought  to  prove  that  the  carrier 
had  waived  this  requirement  The  trial  court 
submitted  the  question  of  waiver  to  the  Jury, 
which  found  In  favor  of  the  shipper.  The 
court  said:  i 

"Considering  the  principles  and  conclusions 
approved  by  our  opinions  in  St.  liouis,  I.  M.  &  { 
S.  R.  Co.  V.  Starbird,  243  U.  S.  592  [61  L.  Ed. 
9171,  and  Erie  R.  Co.  v.  Stone,  244  U.  S.  332 
[61  Ij.  Ed.  11731,  announced  since  the  judg-  i 
ment  below,  and   the  cases  therein  cited,  no  I 
extended  discnsslon  is  necessary  to  show  that ! 


upon  the  facts  here  disclosed  the  stipulation 
between  the  parties  as  to  notice  in  writing  with- 
in ten  days  of  any  daim  for  damages  was  valid. 
And  we  also  think  those  opinions  make  It  clear 
that  the  circumstances  relied  npon  by  the  ship- 
per are  inadequate  to  show  a  waiver  by  the 
carrier  of  written  notice  as  required  by  the 
contract  The  trial  court  erred  in  giving  to 
the  jury  the  instruction  quoted  above;  and  it 
should  have  granted  the  carrier's  request  for 
.1  directed  verdict." 

Baltimore  &  O.  R.  Ca  r.  Leach,  249  TJ.  S. 
217,  39  Sup.  Ct.  254,  63  L.  Ed.  570,  was  an  ac- 
tlon  for  damages  to  cattle  in  which  the  car- 
rier alleged  that  the  shipper  had  failed  to 
serve  a  written  notice  of  claim  within  tbe 
prescribed  time.    Tbe  court  said; 

"This  averment  was  not  denied;  but  the 
shipper  replied  that  he  promptly  advised  the 
railroad's  agent  at  Georgetown  of  all  essential 
facts  and  maintained  that  requirements  in  re- 
spect of  written  notice  to  general  freight  agent 
had  been  waived. 

"The  point  involved  has  been  discussed  in 
our  recent  opinions  and  we  can  find  nothing 
which  takes  this  case  out  of  the  rule  requiring 
compliance  with  a  provTiiion  in  a  bill  of  lading 
like  tbe  one  above  quoted." 

In  Texas  ft  P.  Ry.  Oo.  v.  Leatherwood,  260 
U.  S.  478,  39  Sup:  Ot  617,  63  L.  Ed.  1096,  the 
initial  carrier  Issued  a  through  bill  of  lading 
for  a  shipment  of  horses  which  contained  a 
provision  barrini;  any  action  for  damages  nn- 
less  brought  within  six  mcmths.  Two  of  the 
connecting  carriers  before  accepting  the  ship- 
ment required  the  shipper  to  accept  and  sign 
new  bills  of  lading.  These  bills  of  lading  did 
not  contain  the  above  limitation.  More  than 
a  year  thereafter  tbe  shipper  brought  suit 
against  the  two  carriers  who  had  Issued  the 
new  bills  of  lading  for  injuries  to  the  horses 
while  In  transit.  Tbe  carriers  Interposed  as 
a  defense  that  the  action  was  barred  by  tiie 
stipulation  In  the  original  bill  of  lading. 
The  court  after  referring  to  the  ruling  in  Mis- 
souri, K.  ft  T.  R.  Co.  V.  Ward,  supra,  in  re- 
EVect  to  a  second  bill  of  lading  said: 

"We  held  that  the  second  bill  of  lading  was 
void,  since  under  the  Carmack  Amendmeut  the 
several  carriers  must  be  treated,  not  as  inde- 
pendent contracting  parties,  but  as  one  system, 
and  that  the  connecting  lines  become  in  effect 
mere  agents  whose  duty  it  Is  to  forward  the 
goods  under  the  terms  of  the  contract  made  by 
their  principal,  the  initial  carrier,  and  that  they 
are  prevented  by  law  from  varying  the  terms 
of  that  contract.  •  ♦  •  As  stated  in  Geor- 
gia, F.  &  A.  R.  Co.  V.  Blish  MUl.  Co.,  241  U. 
S.  190.  197  [60  L.  Ed.  918,  952],  the  parties  to 
a  bill  of  lading  cannot  waive  its  terms,  nor 
can  the  carrier  by  it«  conduct  give  the  ship- 
per the  right  to  ignore  them.  'A  different  view 
would  antagonize  the  plain  policy  of  the  act 
and  open  the  door  to  the  very  abuses  at  woicb 
the  act  was  aimed.'  The  bill  of  lading  given 
by  the  initial  carrier  embodies  the  contract  for 
transportation  from  point  of  origin  to  destina- 
tion; and  Its  terms  in  respect  to  conditions  of 
Uability  are  binding  npon  the  shipper  and  upon 
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•U  connectbig  carriers.  Just  as  a  rate  properly 
filed  by  the  initial  carrier  is  binding  upon  tiiem. 
Badi  haa  in  effect  the  force  of  a  statute,  of 
which  all  affected  mast  take  notice.  That  a 
carrier  cannot  be  preTeoted  by  estdppel  or  oth- 
erwise from  taking  advantage  of  the  lawful 
rate  properly  filed  under  the  Interstate  Com- 
merce Act  is  well  settled." 

Erie  By.  Co.  r.  Shvart,  260  U.  S.  465,  89 
Sup.  Ct.  519,  63  L.  Ed.  1088,  was  a  snit  for  In- 
Jiiries  to  a  shipment  of  horses  in  which  the 
sblpper  had  failed  to  give  a  written  notice  as 
required  by  the  contract.    The  court  said: 

"Under  our  former  opinions,  the  clause  re- 
quiring presentation  of  a  written  claim  is  clear- 
ly ralld  and  controlling  as  to  any  liability  aris- 
ing from  beginning  to  end  of  the  transporta- 
tion contracted  for." 

In  Olson  T.  C,  B.  &  Q.  Ry.  Oo.,  250  Ted. 
372, 162  0.  0.  A.  442,  the  Circuit  Court  of  Ap- 
peals for  this  circuit  has  adopted  and  applied 
the  same  rule.  And  this  rule  was  also  recog- 
nized by  the  Circuit  Court  of  Appeals  of  the 
Ninth  Circuit  in  Eidwell  v.  Oregon  Short 
Line,  208  Fed.  1, 125  C.  C.  A.  313. 

We  think  the  federal  Supreme  Court  has 
made  it  clear  that  a  provision  in  the  bill  of 
lading  requiring  notice  in  writing  within  a 
stipulated  time  of  claims  for  loss  or  damage, 
as  a  condition  precedent  to  the  right  to  en- 
force such  claims,  cannot  be  waived  by  the 
parties  nor  by  any  act  or  conduct  of  the  car- 
rier. Plaintiff  urges  that  this  rule  should  be 
applied  only  where  the  carrier  offers  the  ship- 
per an  election  between  different  rates  whidi 
give  him  different  rights,  but,  as  we  under- 
stand the  federal  decisions,  they  do  not  limit 
the  rule  to  such  cases,  but  apply  it  in  all  cas- 
es. The  rule  thus  announced  is  not  the  rule 
heretofore  followed  by  this  court,  as  Is  shown 
by  Banks  t.  Pennsylvania  By.  Co.,  Ill  Minn. 
48,  126  X.  W.  410,  Gamble-Bobinson  Oo.  v. 
Northern  Padflc  By.  Co.,  119  Minn.  40,  137 
N.  W.  19,  Shama  v.  Chicago,  M.  &  St  P.  By. 
Co,  128  Minn.  522,  151  N.  W.  406,  and  other 
cases,  but  we  feel  constrained  to  adopt  and 
follow  It  as  the  rule  enforced  by  the  federal 
courts  in  respect  to  shipments  tn  interstate 
commerce.  That  the  courts,  generally,  have 
taken  this  view  of  the  meaning  and  effect  of 
the  federal  cases  is  shown  by  the  numerous 
decisions  which  have  adopted  and  applied  the 
rule.  The  following  are  examples:  Metz  v. 
Boston  &  M.  By.  Oo.,  227  Mass.  307,  116  N.  B. 


475 ;  Houston  By.  Co.  r.  Houston  Packing  Co. 
(Tex.  Civ,  App.)  208  S.  W.  1140 ;  Missouri,  K. 
ft  T.  By.  Co.  V.  Lynn,  62  Okl.  17,  161  Paa 
1058;  Wall  v.  Northern  Padflc  By.  Co.,  68 
Mont  81,  161  Paa  618,  I*  B.  A.  19170,  433; 
li.  ft  N.  By.  Co.  V.  Johnson,  182  Ky.  418,  206 
S.  W.  638 ;  Abell  v.  A.,  T.  ft  S.  P.  By.  Co.,  100 
Kan.  238,  164  Pac.  269,  I*  R.  A.  1918E,  782; 
Dean  v.  Southern  By.  Co.,  107  S.  C.  25,  91  S. 
E.  1042;  Bryan  v.  I*  ft  N.  By.  Co.,  174  N.  O. 
177,  93  S.  E.  750,  L.  B.  A.  1918A,  938;  South- 
em  By.  Co.,  V.  Lewis,  139  Tenn.  37,  201  S.  W. 
181,  L.  B.  A.  19180,  976;  Oudahy  Packing  Co. 
T.  A.,  T.  ft  S.  F.  By.  Oo.,  198  Mo.  App.  620, 
201  S.  W.  623. 

[2]  2.  Plaintiff  contends,  but  apparently 
without  any  great  degree  of  confldenoe,  that 
it  had  complied  with  the  requirement  of  the 
contract  in  substance.  This  contention  rests 
on  the  fact  that  a  little  lesd  than  five  months 
after  making  the  shipment  plaintiff  tele- 
phoned to  defendant's  office  at  Dulnth  that 
the  shipment  had  been  lost  and  requested 
that  a  "tracer"  be  sent  out,  and  the  further 
fact  that  defendant  prepared  a  "tracer"  de- 
scribing the  shipment  and  sent  it  to  the  con- 
necting carrier  to  whom  the  shipment  had 
been  delivered,  and  also  sent  a  copy  of  it  to 
plaintiff.  Conceding  that  the  notice  by  tele- 
phone was  within  four  months  after  a  rea- 
sonable time  for  delivery,  and  also  conceding 
that  it  was  sufficient  in  substance,  which  is 
doubtful,  it  was  oral  (nly,  and  the  cases 
above  dted  establish  beyond  question  that  an 
oral  notice  is  not  sufficient  where  the  contract 
requires  a  notice  in  writing.  Plaintiff  urges 
that  the  tracer  sent  out  by  defendant  wap  In 
writing  and  In  connection  with  the  oral  no- 
tice should  be  given  diect  as  a  claim  for  the 
loss.  This  tracer  was  not  made  or  presented 
by  plaintiff,  and  did  not  purport  to  assert  or 
acknowledge  a  claim  for  compensation  on  the 
part  of  any  one.  It  was  made  and  sent  out 
by  the  carrier  In  an  attempt  to  locate  the 
shipment,  and  cannot  be  construed  as  in  sub- 
stance a  compliance  with  the  requirement 
that  a  party  claiming  compensation  for  a  loss 
must  make  a  claim  therefor  in  writing  with- 
in the  prescribed  time.  Codahy  Packing  Co. 
V.  A.,  T.  &  S.  F.  By.  Co.,  198  Mo..App.  520, 
201  S.  W.  623. 

Our  conclusions  accord  with  those  of  the 
learned  trial  court,  and  its  Judgment  Is  af- 
firmed. 
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WELSH  V.  \VELSH.    (No.  22325.) 
(Supreme  Cooit  of  Minnesota.    July  22,  1921.) 

fSvOalm*  h»  the  Court.) 

Huftband   and    wife   <3=32d(6, 9)— When    ante- 
nuptial  oontraots  will   be   sustained   stated; 
husband  has  burden  of  showing  absence  of 
fraud   or   concealment    where    no    provision 
maile   for    wife;    dntenuptlal    oontraot,    re- 
leasing wife's  right,  set  asldoi 
Antenuptial  contracts  are   sustained  when 
they  are  free  from  fraud,  violative  of  no  stat- 
ute,   are    equitably   and    fairly   made,   and   are 
fair  and  reasonable  in  their  terms.    The  entire 
absence  of  provision  for  the  wife  imposes  upon 
the  husband  the  burden  of  showing  that  there 
was  no  fraud  or  concealment  and  that  the  pro- 
spective wife  knew  the  extent,  character  and 
value  of  the  prospective  husband's  property  and 
the  nature  and  extent  of  her  rights  as  wife 
and  widow.    By  antenuptial  contract  involved 
in  this   case,   the  prospective  wife,   a  woman 
without  means,   surrendered   all  marital  prop- 
erty rights  and  received  nothing  in  return.    The 
evidence  on  the  part  of  the  husband  did  not 
rebut  the  presumption  arising  and  the  decision 
of  the  trial  court  setting  aside  such  contract 
is  sustained. 

Appeal  from  District  Oourt,  Redwood 
County;  I.  M.  Olson,  Judge. 

Action  by  Mary  B.  Welsh  against  Walter 
A.  Welsh.  Judj^nent  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Alexander  Seifert  and  Erickson  &  Loomis, 
all  of  Sprlng:ficld,  for  appellant. 

Albert  H.  Enersen,  of  Lamberton,  for  re- 
spondent. 

HALLAM,  J.  Plaintiff  brought  this  ac- 
tion against  her  husband  to  set  aside  an  ante- 
nuptial contract.  The  trial  court  decided  in 
her  fttvor,  and  defendant  appeals. 

Prior  to  April,  1916,  plaintiff  Uved  in  Rhode 
Island.  She  was  about  43  years  of  age,  and 
bad  been  married,  was  living  apart  from  her 
husband,  and  secured  a  divorce  soon  there- 
after. She  had  two  children,  a  son  about 
14  and  a  daughter  about  20.  Defendant  was 
a  man  about  50,  unmarried,  and  living  on  a 
farm  with  his  mother  who  was  old  and  need- 
ed care.  He  advertised  In  a  matrimonial 
paper  for  a  housekeeper.  Plaintiff  answered. 
Correspondence  followed.  In  which  there  was 
a  suRgestion  of  marriage  If  upon  further 
acquaintance  the  same  should  be  found 
agreeable.  As  a  result  of  the  correspond- 
ence, plaintiff,  accompanied  by  her  son,  came 
to  Minnesota  In  April,  1916,  to  act  as  house- 
keeper for  defendant  and  hla  mother,  and 
she  acted  In  that  capacity  until  March  15, 
1917.  Shortly  after  plaintiff  came  to  Min- 
nesota, the  question  of  marriag^e  was  talked 
over  between  them  and  it  was  agreed  that 
they  should  marry  at  some  future  time.    In  I 


June,  1916,  defendant  procured  a  marriage 
license  but  no  marriage  was  then  performed. 
About  March  14,  1917,  plaintiff  received  a 
telegram  informing  her  that  her  daughter 
was  seriously  111  In  Rhode  Island  and  asking 
plahitlff  to  come  to  her.  Plaintiff  appUed  to 
defendant  for  an  advance  of  money.  Defend- 
ant refused  to  advance  the  money  unless  they 
were  first  married  and  they  went  to  Spring- 
field and  were  married  and  thereupon  de- 
fendant advanced  plaintiff  $20  for  expenses 
of  her  trip.  Before  the  marriage  they  went 
to  an  attorney  and  defendant  procured  the 
attorney  to  prepare  an  antenuptial  contract 
which  was  there  signed.  The  contract  was 
read  to  plaintiff  and  she  understood  Its  con- 
tents. No  misrepresentations  were  made  to 
her  and  she  had  a  general  knowledge  of  the 
amount  of  defendant's  property.  She. signed 
the  contract  voluntarily  and  under  no  com- 
pulsion or  excitement  except  the  mental  anx- 
iety over  her  daughter.  Defendant  owned 
property  which  was  then  worth  about  $10,000 
and  has  since  increased  In  value. 

By  the  terms  of  the  antenuptial  agreement, 
plaintiff  renounced  all  Interest  in  the  prop- 
erty which  defendant  possessed  or  might 
thereafter  possess,  released  all  dower  Inter- 
est In  any  lands  of  defendant  and  all  rights 
which  the  law  otherwise  would  give  her,  in- 
cluding right  of  Inheritance,  personal  prop- 
erty selection,  and  all  provision  for  her 
maintenance  which  she  might  be  entitled  to 
under  the  law  after  defendant's  death.  Plain- 
tiff had  no  property  and  has  none  at  this 
time.  The  contract  In  terms  provided  that 
the  marriage  was  the  sole  consideration  for 
the  agreement. 

On  these  facta  the  court  found  that  the 
contract  was  inequitable  and  unjust  to  plain- 
tiff, that  It  lacked  mutuality  and  considera- 
tion of  any  kind  except  the  engagement  to 
marry,  that  because  of  such  lack  of  equity 
and  consideration,  a  court  of  equity  should 
refuse  to  enforce  It  and  adjudged  that  the 
contract  be  cancelled  and  annulled. 

This  court  has  been  liberal  In  sustaining 
antenuptial  contracts.  The  substance  of  the 
decisions  has  been  that  such  contracts  are 
to  be  sustained  if  they  are  free  from  fraud, 
violative  of  no  statute,  are  equitably  and 
fairly  made  and  are  fair  and  reasonable 
In  their  terras.  Desnoyer  v.  Jordan,  27  Minn. 
295,  7  N.  W.  140;  Hosford  ▼.  Rowe,  41  Minn. 
245,  42  N.  W.  1018;  Appleby  v.  Appleby,  100 
Minn.  408,  111  N.  W.  305,  10  L.  R.  A.  (N.  S.) 
590,  117  Am.  St.  Rep.  709,  10  Ann.  Cas.  563; 
Sllngerland  v.  Slingerland,  115  Minn.  270, 
132  N.  W.  326;  In  re  Estate  of  Frledrlch 
Malchow,  deceased,  143  Minn.  63,  172  N.  W. 
915.  See,  also,  Pavlicek  v.  Roessler,  222  111. 
a%  78  N.  E.  11;  In  re  Deller,  141  Wis.  255, 
124  N.  W.  278,  25  L.  R.  A.  (N.  S.)  751 ;  Ken- 
nedy T.  Kennedy,  150  Ind.  636,  60  N.  E.  756. 

In  some  of  these  cases  cited,  it  was  said 
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that  marriage  alone  Is  a  suflScient  considera- 
tion to  support  sucb  a  contract.  In  all  of 
them,  some  substantial  provision  was  made 
for  the  complaining  spouse.  In  some  the 
(.'omplaining  spouse  had  independent  means. 
In  view  of  the  fact  that  defendant  had  no 
children  or  dependents  other  than  his  aged 
mother  and  that  plaintiff  had  no  property 
and  was  giving  up  her  life  to  defendant,  the 
contract  was  not  fair  or  reasonable.  Some 
decisions  have  held  this  alone  sufficient  to 
avoid  such  a  contract,  Mowser  v.  Mowser,  87 
Mo.  437,  and  see  the  decisions  of  this  court, 
above  cited.  But  there  is  something  more 
to  this  case.  The  entire  absence  of  provi- 
sion for  plaintiff  has  been  held  in  the  cases 
cited  and  in  cases  from  other  Jurisdictions, 
Fisher  V.  Koontz,  110  Iowa,  498,  80  N.  W. 
551;  TUton  v.  Tllton,  130  Ky.  281,  113  S.  \V.. 
134,  132  Am.  St.  Rep.  359;  21  Cya  1250,  to 
impose  upon  the  husband  the  burden  of  show- 
ing. If  he  would  sustain  the  contract,  that 
there  was  no  fraud  or  concealment  and  that 
the  prospective  wife  lutew  the  extent,  char- 
acter and  value  of  the  prospective  husband's 
property  and  the  nature  and  extent  of  her 
rights  as  his  wife  and  widow.  SUngerland 
▼.  Sllngerland,  supra.  The  evldoice  is  not 
before  us.  We  have  only  the  Judgment  of 
Oie  court.  The  Judgment  embodies  the  find- 
ings and  these  negative  frand  in  the  nature 
of  misrepresentations,  but  nothing  more.  It 
is  found  that  plaintiff  had  a  general  linowl- 
edge  as  to  the  amount  of  property  possessed 
by  defendant.  This  Is  not  usually  regarded 
as  sufficiently  specific  to  sustain  such  an  un- 
equal agreement.  See  SUngerland  v.  SUng- 
erland, supra;  Warner  v.  Warner,  235  111. 
448,  465,  85  N.  R  630.  Also  there  is  an  en- 
tire absence  of  finding  that  plaintiff  was  at 
all  advised  as  to  the  nature  and  extent  of 
her  rights  as  his  wife  and  widow.  When  we 
talce  all  these  facts  In  conjunction  with  the 
pressure  of  anxiety  of  plaintiff  over  the  Ill- 
ness of  her  daughter  and  her  desire  to  se- 
cure funds  necessary  to  enable  her  to  go  to 
her  daughter,  really. the  impelling  cause  of 
the  execution  of  both  antenuptial  and  mar- 
riage contracts  at  that  time,  it  seems  to  us 
clear  that  defendant  has  not  made  the  proof 
necessary  to  sustain  a  surrender  of  all  mar- 
ital property  rights,  and  that  the  Judgment 
of  the  trial  court  should  be  sustained. 


BROWN,  O.  3.  I  concur  In  the  result  on 
the  ground  that  the  facts  found  by  the  trial 
court  Justify  the  conclusion  of  unfair  and 
coercive  conduct  on  the  part  of  defendant  In 
procuring  plaintiff  to  sign  the  agreement 
amounting  to  daress  of  a  character  to  void 
the  transaction.  I  do  not  concur  In  the  view 
that  such  contracts  may  be  set  aside  on  the 
naked  ground  that  they  are  unfair  and  in- 
e<iultable. 


JORDAN  89 


NORTHERN  WELDING  CO.  et  al.  V.  JOR- 
DAN et  al.     (Nos.  22222,  22223.) 

(Supreme  Court  of  Minnesota.    July  22,  1921.) 

(Syllahui  hy  the  Court.) 

1.  Contracts  «=>I43— Indemnity  e=>9(l)--ln- 
demnity  oontraot  not  limited  by  special  r«f- 
erenoe  to  partioular  dalms;  rules  of  con- 
struction Inapplicable,  where  language  un- 
equivocal. 

A  contract  which  in  plain  terms  obligates 
one  party  to  save  another  harmlesB  from  any 
and  all  claims  is  not  limited  by  an  especial 
reference  to  particular  claims.  Where  lan- 
guage is  unequivocal,  rules  of  construction 
have  no  application. 

2.  Indemnity  «=>9(l)— When  Indemnity  con- 
tract may  apply  to  subsequant  breaches 
stated. 

A  contract  to  indemnify  against  claims  on 
account  of  contracts,  not  intended  to  indem- 
nify against  subsequent  breaches  generally, 
may  apply  to  subsequent  breaches  arising  out 
of  acts  of  an  agent  under  a  contract  pre- 
viously made  authorizing  him  to  perform  such 
acts. 

3.  Indemnity  «=90(l)— Duty  of  indemnified 
party  to  violate  oontraot  to  mitigate  dam- 
ages stated. 

Whether  it  was  the  duty  of  the  party  in- 
demnified to  violate  the  contracts  with  its 
agents  in  order  to  mitigate  damages  is  to  be 
determined  by  the  test  whether  a  reasonably 
prudent  and  diligent  person  would  take  such 
a  course. 

4.  Indemnity  «=39 (2)— indemnitor  llabla  lor 
reasonable  expense  of  defense. 

Where  an  indemnitor  is  uuder  obligation  to 
defend  against  a  claim  and  defense  is  tendered 
and  refused,  the  indemnitor  is  liable  for  the 
reasonable  expense  of  the  defense. 

Appeal  from  District  Court,  Hennepin 
County;  Wm.  E.  Hale,  Judge. 

Action  by  the  Northern  Welding  Company 
and  another  against  L.  E.  Jordan  and  others. 
Judgment  for  plaintiffs,  and  all  the  defend- 
ants appeal;  defendant  Jordan  appealing 
separately  from  an  order  denying  new  triaL 
Affirmed. 


George  S.  Grimes,  of  Minneapolis,  for  ap- 
pdlants. 

Kingman,  Cross,  Morley  &  Cant,  of  Minne- 
apolis (McDowell  &  Fosseen,  of  Minneapolis, 
of  counsel),  for  respondents. 

HALLAM,  J.  On  April  9,  1913,  B.  B.  Tee- 
pie  was  doing  business  at  Minneapolis  under 
the  name  of  Vulcan  Process  Company,  and 
on  that  day  sold  to  the  Lewistown  Iron 
Works  of  Lewistown,  Fergus  county,  Mont., 
a  Vulcan  welding  apparatus  and  equipment 
and  by  the  contract  of  sale  agreed— 


^=3For  oUier  caMs  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digest!  and  Indexa 


Digitized  by 


Google 


40 


181  NOBTHWBSTERN  BBPOBTEB 


(Minn. 


"to  protect  the  Lewlstown  Iron  Works  for  the 
connty  of  Fergus,  Mont,  on  our  apparatus 
that  we  shall  sell  him,  and  guarantee  not  to 
place  any  other  apparatus  in  said  coanty  with- 
out their  consent." 

In  June,  1913,  defendant  Jordan  acquired  a 
partnership  Interest  in  the  business  of  the 
Vulcan  Company.  In  July,  1913,  the  Vul- 
can Process  Company  was  incorporated  and 
took  orer  all  the  property  and  assumed  all 
debts,  liabilities,  and  obligations  of  Teeple 
and  of  the  partnership.  Teeple  and  defend- 
ant Jordan  were  directors  and  officers  and 
actively  engaged  in  the  management  of  the 
corporation. 

In  February,  1914,  the  corporation,  through 
its  Jobbers,  sold  a  Vulcan  welding  apparatus 
and  equipment  to  Herbert  McHardie,  a  black- 
smith In  Fergus  county,  Mont.  In  April, 
1915,  the  Lewistown  Company  sued  the  cor- 
poration for  damages  for  breach  of  Its  con- 
tract because  of  the  sale  to  McHardie. .  In 
January,  1916,  It  recovered  a  verdict  for 
$4,200. 

In  1915,  Teeple  retired  and  Jordan  became 
.  the  active  manager  of  the  corporation.  In 
January,  1910,  defendants  H.  A.  and  J.  C. 
Hallum  and  Burrows  purchased  stock  in  the 
corporation  and  in  March,  1916,  defendants 
were  the  owners  of  practically  all  the  stock 
of  the  corporation.  In  March,  1916^  defend- 
ants sold  their  stock  to  the  Northern  Weld- 
ing Company.  This  company  had  for  some 
time  been  manufacturing  the  product,  the 
Vulcan  Company  selling  it.  A  contract  was 
entered  into  between  the  Northern  Welding 
Company,  party  of  the  first  part,  the  Vulcan 
Process  Company,  party  of  the  second  part, 
and  defendants,  parties  of  the  third  part. 
The  contract  contained  this  stipulation: 

"Third  parties  hereby  agree  also  that  in  fur- 
ther consideration  of  the  covenants  herein  con- 
tained, they  wUl  at  all  times  assume  full  lia- 
bility for  and  save  first  and  second  parties 
harmless  from  any  and  all  claims  or  damage 
suits  on  account  of  any  contract  or  agree- 
ments made  by  or  for  second  party,  or  by  any 
of  its  agents,  officers  or  employes,  for  second 
party,  prior  to  the  date  hereof  (especial  ref- 
erence being  had  to  a  disputed  account  for 
twenty-one  hundred  and  sixty  dollars  ($2,160.- 
00)  with  the  Presto-0-Lite  Company  of  In- 
dianapolis, Indiana,  a  verdict  for  forty-two 
hundred  dollars  ($4,200.00)  secured  by  Lewis- 
town  Iron  Works  of  Lewistown,  Montana, 
against  second  party,  and  certain  claims  made 
by  the  Canadian  Government  for  certain  du- 
ties in  reference  to  goods  sold  to  the  Auto- 
Lite  Gas  Company  of  Winnipeg,  by  second 
party)." 

In  June,  1916,  the  verdict  «rf  $4,200  ta  favor 
of  the  Lewiston  Iron  Works  was  set  aside 
and  a  new  trial  granted.  In  July,  1916,  the 
Lewistown  lr<m  Works  brought  a  second  ac- 
tion against  the  Vulcan  Company  for  seven 
other  breaches  of  the  same  contract,  arising 
out  of  sales  of  ai^aratus  to  seven  other  con- 
cerns in  Fergus  county,  on  dates  as  follows: 


Jnne  1,  191S;  June  S,  1915;  August  1, 1915; 
January  16^  1916;  May  16,  1916;  June  15, 
1916;   June  20,  1916. 

This  action  was  consolidated  with  the  first 
one  and  a  verdict  recovered  for  $4,600. 
Judgment  was  entered  and  the  Judgment 
paid. 

In  iSarcb,  1917,  the  Lewistown  Iron  Works 
commenced  a  third  action  against  the  Vulcan 
Process  Company  for  five  violations  of  the 
contract  of  April,  1913,  resulting  from  sales 
on  the  following  dates:  October  7, 1916;  No- 
vember, 1916;  December  1,  1916;  Decem- 
ber 6,  1916;  January  30,  1917.  Judgment 
was  given  for  plalntUt  for  $1,885.82,  and  this 
was  paid. 

The  trial  court  held  defendants  liable  un- 
der their  agreement  of  March  8,  1916,  for 
the  amount  of  both  Judgments  and  for  attor- 
ney's fees  and  disbursements  in  the  last- 
mentioned  action.  All  defendants  appeal, 
defendant  Jordan  appealing  separately. 

[1]  1.  Defendants  contend  that  the  con- 
tract of  defendant  obligated  them  to  pay 
only  the  claims  enumerated  in  the  contract 
We  do  not  so  construe  the  contract.  The  con- 
tract Is  plain  in  its  terms  and  obligates  de- 
fendants to  save  the  other  parties  harmless 
from  any  and  all  claims  or  damage  suits  on 
account  of  contiacts  or  agreements  thereto- 
fore made.  The  "Special  reference"  to  three 
dalnis  was  unnecessary,  but  it  did  not  limit 
the  clear  and  unequivocal  language  that  pre- 
ceded It.  Crum  V.  Sawyer,  132  lU.  443,  24 
N.  E.  956;  Murphy  v.  City  of  New  York,  190 
N.  Y.  413,  83  N.  E.  39;  Dunbar  v.  Dunbar,  Tl 
Mass.  (6  Gray)  103.  The  language  is  so  clear 
and  unequivocal  that  rules  of  construction, 
such  as  the  rule  of  ejuadem  generis,  resort- 
ed to  as  an  aid  in  case  of  doubt,  have  no  ap- 
plication. See  National  Bank  v.  Blpley,  161 
Mo.  126,  132,  61  S.  W.  587 ;  English  v.  Shel- 
by, 116  Ark.  212,  172  S.  W.  817;  In  re  Or- 
wlg-s  Estate,  185  Iowa,  913,  167  N.  W.  654. 
The  result  is  that  the  fact  that  the  $4,200 
verdict  was  set  aside  Is  unimportant 

[2]  2.  Three  of  the  claims  for  damages  in 
the  consolidated  action  arose  out  of  breaches 
of  contract  occurring  after  the  agreement  of 
March  8,  1916.  This  contract  was  not  in- 
tended as  an  indemnity  against  subsequent 
breaches  generally.  But  these  subsequent 
breaches  arose  by  reasim  of  sales  made  by 
agents  under  contract  and  authority  which 
had  been  given  them  previous  to  March  8, 
1916.  Under  sudi  circumstances,  we  think 
they  were  covered  by  defendant's  contract 
This  also  applies  to  the  claims  upon  which 
the  Judgment  in  the  third  action  was  ob- 
tained, except  that  the  last  sale  was  made  by 
an  agent  previously  authorised,  but  after  the 
expiration  of  his  agency  contract  This  fact 
was  not  called  to  the  attention  of  the  trtal 
court  and  defendant  should  not  now  be  per- 
mitted to  raise  the  point.  Had  it  been  sea- 
sonably raised,  a  proper  adjustment  of  dam- 
ages might  have  been  made. 
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[3]  3.  Defendants  contend  tbat  the  dam- 
ages would  have  been  less  bad  the  corpora- 
tion violated  its  contract  with  its  agents  by 
refusing  to  flli  orders  made  by  the  agents  In 
Fergus  county,  and  that  the  corporation 
should  have  taken  this  course  in  order  to 
minimize  the  damages.  We  do  not  think  the 
court  should  hold  as  a  matter  of  law  that 
the  corporation  was  obliged  to  take  this 
course.  The  court  found  that  the  manager 
of  the  corporation,  during  the  period  of 
these  later  sales,  had  no  knowledge  of  the 
Teeple  contract,  or  Its  assumption  by  the  coi>- 
poration,  or  of  the  pending  litigation  in  re- 
spect thereto,  and  that  defendants  never  ad- 
vised him  that  sales  were  not  to  be  made  In 
Fergus  county.  The  fact  ol:  assumption  by 
the  corporation  was  disputed  and  it  was 
wholly  uncertain  what  damage,  if  any,  would 
ensue  from  sales  In  Fergus  county. 

It  was  the  du£y  of  the  corporation  to  use 
prudent  and  reasonable  care  and  diligence 
to  minimize  its  damages.  No  particular 
course  can  be  mapped  out  as  the  proper  one 
unless  it  can  be  shown  that  such  course 
would  be  the  only  one  which  a  reasonably 
prudent  and  diligent  person  would  pursue. 
Cargill  V.  Thompson,  57  Minn.  634,  547,  59 
N.  W.  638;  Chicago,  K.  I.  &  P.  Ry.  Co.  v. 
Floyd,  171  8.  W.  018  ;i  Southern  Ry.  Co.  ▼. 
Cunningham,  123  Ga.  90,  50  S.  E.  979;  1 
Sutherland  on  Damages,  (  90.  We  cannot  say 
as  a  matter  of  law  that  a  reasonably  prudent 
and  diligent  person  would  pursue  the  course 
contended  for  by  defendants. 

[4]  4.  We  think  plaintiffs  were  entitled  to 
recover  the  attorney's  fees  incurred  In  the 
last  Lewistown  Iron  Works-  lawsuit.  De- 
fendants were  tendered  the  defense  of  this 
suit  They  were  under  obligation  to  defend 
It,  and  they  should  be  held  liable  for  this 
reasonable  expense  of  the  defense. ' 

Order  affirmed. 


OHMAN  V.  LEE.    (No.  22IM.) 
(Supreme  Court  of  Minnesota.    July  16, 1921.) 

(ByHalnu  ly  the  Court.) 

I.   Corporations     4=» 1 27  — Corporation,     on 
learning  of  assignment  of  stock,  may  trans- 
fer on  records  without  surrender  thereof  or 
request  from  pnrchaier. 
Where  the  holder  of  capita)  stock  sells,  as- 
rigns  and  delivers  it  to  anotJier,  and  in  the  as- 
signment, anthorizes  the  corporation  to  trans- 
fer the  stock  to  the  purchaser  on  its  records, 
the  corporation,  on  learning  of   such  assign- 
ment, may  make  such  transfer  on  its  records 
without  a  surrender  of  the  stock  or  a  request 
from  the  parchaser. 

'Reported  in  full  In  the  BouthweBtem  Reporter; 
reported  as  a  memorandum  doolalon  without  opin- 
ion In  US  Ark.  «0T. 


2.  Corporations  ®=>244(S)— Purchase  of  stock 
oonstltutes  authority  to  transfer  of  reoord. 

By  purchasing  the  stock  the  purchaser  gave 
authority  to  transfer  it  to  him  of  record. 

3.  Corporations  <g=3 1 27— Statutes  and  fey-laws 
as  to  transfer  of  stock  may  be  waived  by 
eorpo  ration. 

The  provisions  of  the  statntes  and  of  the 
by-laws  regulating  the  transfer  of  stock  are 
for  the  benefit  of  the  corporation  and  may  be 
waived  by  the  corporation. 

4.  Corporations  «=3l39— Stubs  In  stookbook 
held  evldenoe  of  transfers  therein  noted. 

Where  the  corporation  recorded  the  trans- 
fer of  stock  on  the  stabs  from  which  the  cer- 
tificates were  detached  and  kept  no  other  rec- 
ord thereof,  such  stubs  constituted  the  transfer 
book  of  the  corporation  and  were  evidence  of 
the  transfers  noted  thereon. 

5.  Corporations  «si>l39— Stock  transfers  en 
reoords  presumed  properly  made. 

Transfers  appearing  on  the  records  are 
presomed  to  have  been  properly  made,  and  as 
there  is  nothing  to  impeach  the  record  of  the 
transfer  of  the  stock  in  controversy  to  de- 
fendant, he  was  a  registered  stockholder  and 
liable  to  creditors  as  such. 

6.  Corporations  «s»244(5)— Purohasor  of  capi- 
tal stock  exercising  stockholder's  rights  liable 
as  suoh,  though  stock  not  transferred  on  rec- 
ords. 

Where  the  purchaser  of  capital  stock  there- 
after exercises  the  rights  of  a  stockholder  and 
is  recognized  as  such  by  the  corporation,  he 
therebjr  acquires  the  rights  and  becomes  sub- 
ject to  the  liabilities  of  a  stockholder,  although 
his  stock  may  not  have  been  transferred  to 
him  on  the  records. 

Appeal  from  District  Oiurt,  Goodhue  Coun- 
ty; Albert  Johnson,  Judge. 

Action  by  J.  N.  Ohman,  as  receiver  of  the 
Tbor  Laundry  &  Specialty  Company,  against 
Oliver  J.  Lee.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

Joss,  Ohuan  &  Fryberger,  of  Minneapolis, 
for  appellant. 
A.  J.  Rockne,  of  Zumbrota,  for  respondent. 

TAYLOR,  C.  An  execution  against  the 
Thor  Laundry  &  Specialty  Company  having 
been  returned  unsatisfied,  proceedings  were 
instituted  by  creditors  which  resulted  in  the 
appointment  of  plaintiff  as  receiver  of  the 
company,  and  in  an  assessment  against  all 
the  stockholders  of  the  company  of  100  per 
centum  of  the  par  value  of  their  stock. 
Plaintiff  as  such  receiver  brought  this  action 
against  defendant  to  recover  the  amount  of 
the  assessment  upon  600  shares  of  the  stock, 
of  the  par  value  of  $6,000,  of  which  defend- 
ant was  alleged  to  be  the  owner.  In  his 
answer,  defendant  denied  that  he  was,  or 
ever  had  been,  the  owner  of  any  of  the  cap- 
ital stock  of  the  company. 

That   plaintiff .  is   entitled    to    collect   the 
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amount  of  the  assessment  from  all  stockbold-  ^ 
ers  was  established  at  the  trial  and  is  not 
disputed.    The   controversy   is   whether  de- 
fendant is  liable  as  a  stockholder. 

That  defendant,  on  April  3,  1915,  purchas- 
ed 400  shares  of  the  capital  stock  of  the  com- 
pany of  the  par  value  of  $4,000,  represented 
by  certificates  numbered  6,  7,  8,  and  9  for 
100  shares  each,  from  Ole  J.  Olsen,  and  that 
Olsen  by  written  assignment  Indorsed  there- 
on duly  transferred  such  certificates  and  the 
stock  represented  thereby  to  defendant,  and 
authorized  O.  R.  Howes,  secretary  of  the 
company,  to  make  the  transfer  thereof  on 
the  books  of  the  company,  and  that  Olsen 
delivered  such  certificates  and  assignments 
to  defendant  who  has  held  and  retained  them 
ever  since,  is  found  as  a  fact  by  the  court  and 
stands  undisputed  on  this  appeal.  But  the 
court- also  found  that  this  stock  had  never 
been  transferred  to  defendant  on  the  books 
of  the  company  and  that  defendant  never 
became  a  registered  stockholder  of  the  com- 
pany; and  apparently  on  this  ground  held 
that  defendant  was  not  liable  for  the  as- 
sessment and  rendered  Judgment  in  bis  favor. 
Defendant  seeks  to  sustain  the  judgment  on 
the  ground  that  he  was  not  a  registered  stock- 
holder and  that  only  registered  stockholders 
are  liable  for  such  assessments. 

[4]  If  defendant  was  a  registered  stock- 
holder he  is  clearly  liable  for  the  assessment. 
The  stock  certificates  were  bound  in  book 
form.  When  a  certificate  was  issued,  it  was 
detadied  from  the  stub  and  entries  were 
made  in  a  blank  form  on  the  stub  showing 
the  number  of  the  certificate,  the  number  of 
shares,  to  whom  issued,  and  the  date  of  issue. 
The  stub  also  contained  a  blank  form  in 
which  to  note  transfers,  and  when  stock  was 
transferred  entries  were  made  in  this  form 
showing  from  and  to  whom  the  stock  was 
transferred,  the  date  of  transfer,  the  number 
of  the  original  certificate,  the  number  of 
original  shares  therein,  and  the  number  of 
shares  transferred.  This  was  the  only  rec- 
ord of  transfers  of  stock  kept  by  the  com- 
pany, and,  while  it  does  not  contain  all  the 
information  required  by  the  statutes  to  be 
kept  in  the  stock  book,  it  is,  nevertheless, 
the  transfer  iMck  of  the  company,  and  is 
evidence  of  the  facts  properly  entered  there- 
in. Holland  V.  Duluth,  I.  M.  &  D.  Co.,  66 
Minn.  324,  68  N.  W.  60,  60  Am.  St.  Rep.  480; 
Randall  Printing  Co.  v.  Sanitas  Mineral 
Water  Co.,  120  Minn.  288,  139  N.  W.  606, 
43  U  R.  A.  m.  S.)  706. 

[2]  The  stubs  of  the  certificates  in  question 
show  that  the  certificates  were  issued  to  Ole 
J.  Olsen  January  30,  1916,  and  were  trans- 
f«*red  from  Olsen  to  defendant  April  3,  1915. 
Defendant  claims  that  this  transfer  was  in- 
elTective  for  the  reason  that  it  was  made 
without  his  knowledge,  and  that  he  had  never 
surrendered  the  original  certificates  to  the 
company  and  had  never  asked  for  or  received 
new  ones.    All  '^at  appears  in  reference  to 


these  transfers  is  the  fact  that  the  entries 
were  made  by  Howes  who  was  secretary 
of  the  company  at  that  time,  and  that  they 
were  not  made  at  the  instance  of  defendant 
or  with  his  knowledge.  Defendant  seems  to 
assume  that  they  could  be  lawfully  made 
only  at  bis  instance.  In  this  be  is  in  error. 
While  it  Is  true  that  a  person  cannot  be  made 
a  stockholder  without  his  consent,  the  pur- 
chase of  the  stock  by  defendant  of  itself  gave 
authority  to  make  the  transfer  without  any 
fui-ther  act  on  his  part  Basting  v.  Northern 
Trust  Co.,  61  Minn.  307,  63  N.  W.  TZl.  Olsen 
had  the  right  to  have  the  stock  transferred 
on  the  books,  for  he  was  i^spousible  to  the 
company  and  Its  creditors  for  all  liabilities 
which  might  accrue  against  the  stock  prior 
to  such  transfer.  The  by-laws  movlde  that 
the  transfer  of  stock— 

"shall  be  made  by  indorsement  on  the  certifi- 
cate and  surrender  of  the  same  to  the  company, 
and  new  certificates  shall  be  issued  to  the  per- 
son entitled  thereto." 

[1, 3,  E]  Except  under  special  circumstances 
which  did  not  exist  in  this  case,  the  company 
could  not  be  compelled  to  transfer  stock  with- 
out the  surrender,  or  at  least  the  presenta- 
tion, of  the  old  certificates,  but  this  require- 
ment was  for  the  benefit  of  the  company  and 
could  be  waived  by  the  company.  Basting 
V.  Northern  Trust  Co.,-  61  Minn.  307,  63  N. 
W.  721;  Prince  Inv.  Co.  v.  St  Paul  &  S.  C. 
L.  Co.,  68  Minn.  121,  70  N.  W.  1070.  If  the 
company,  after  learning  of  the  sale  from 
Olsen  to  defendant,  saw  fit  either  at  ibe 
instance  of  Olsen  or  of  its  own  volition,  to 
accept  defendant  as  a  stockholder,  it  had  the 
right  to  enter  the  transfer  on  its  records, 
even  against  the  objection  of  defendant. 
Basting  v.  Northern  Trust  Co.,  61  Minn.  807, 
63  N.  W.  721.  The  circumstances  under 
which  these  transfers  were  made  do  not  ap- 
pear; we  merely  know  that  they  were  entered 
of  record  by  the  officer  charged  with  the 
duty  of  keeping  the  records  and  of  making 
such  entries.  Neither  this  officer  nor  Olsen 
were  called  as  witnesses.  Transfers  appear- 
ing on  the  records  are  presumed  to  have  been 
properly  made  until  the  contrary  is  shown. 
Bartlett  v.  Stephens,  137  Minn.  213,  103  N. 
W.  288.  There  is  nothing  to  Impeach  this 
record  and  the  fact  that  it  was  made  without 
the  surrender  of  the  old  certificates  or  the 
issuance  of  new  ones  Is  inuuaterial.  Basting 
V.  Northern  ^Trust  Co.,  61  Minn.  307,  63  N. 
W.  721.  It  follows  that  defendant  was  a 
registered  stockholder  and  that  the  finding 
to  the  contrary  cannot  be  sustained. 

[6]  Furthermore  the  fact  tliat  defendant 
is  a  stockholder  has  been  continuously  recog- 
nized, both  by  himself  and  by  the  company, 
ever  since  he  purchased  the  stock.  At  or 
about  that  time  he  was  elected  a  director 
hut  resigned  a  few  months  later  because  he 
was  unable  to  attend  the  meetings.    He  at- 
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tended  the  next  annual  stockholders'  meet- 
ing and  was  listed  at  that  meeting  as  enti- 
tled to  vote  stock  in  the  amount  of  $1,000.  At 
this  meeting  he  was  again  elected  a  director. 
Thereafter  he  attended  a  part  of  the  direc- 
tors' meetings  and  gave  a  written  waiver  of 
notice  of  others  which  he  was  unable  to  at- 
tend. He  carried  on  an  extended  correspond- 
ence with  the  secretary  and  manager  of  the 
company  concerning  the  management  of  its 
business  affairs  In  which  be  was  referred  to 
as  one  of  the  heavy  stockholders.  He  gave 
the  secretary  a  written  proxy  to  vote  his 
stock  In  the  amount  of  $4,000  at  a  stock- 
holders' meeting  which  he  was  unable  to  at- 
tend. The  facts  are  ample  to  show  that  be 
recognized  himself  as  a  stockholder,  and  that 
the  company  bad  accepted  him  as  such. 

It  has  been  held  from  an  early  date  that 
the  statutes  regulating  the  transfer  of  cap- 
ital stock  were  intended  solely  for  the  benefit 
of  the  corporation ;  and  that  the  owner  could 
sell  and  transfer  his  shares  at  will  subject 
only  to  the  right  of  the  corporation,  if  it  so 
elected,  to  treat  blm,  instead  of  the  pur- 
chaser, as  owner  of  the  stock  and  liable  for 
all  obligations  growing  out  of  such  ownership, 
until  the  transfer  was  entered  of  record.  In 
Lund  y.  Wheaton  Holler  Mill  Co.,  50  Minn. 
36,  52  N.  W.  268,  36  Am.  St.  Rep.  623,  the 
court  said  that  this  rule  had  then  been  ap- 
plied so  long  that  they  felt  constrained  to 
continue  It  under  the  doctrine  of  stare  de- 
cisis. As  a  corollary  to  this  rule.  It  is  recog- 
nized that  the  corporation  may  waive  the 
requirements  of  the  statutes  and  of  the  by- 
laws In  respect  to  the  transfer  of  stock,  and 
may  accept  the  purchaser  as  a  stockholder 
although  his  stock  has  not  been  transferred 
to  him  on  the  records.  If  the  purchaser  ex- 
ercises a  stockholder's  rights  and  thereby 
assumes  the  status  of  a  stockholder,  and  the 
corporation  recognizes  him  as  such  by  ac- 
quiescing therein,  he  becomes  entitled  to 
the  rights  aud  subject  to  the  liabilities  of 
a  stockholder  as  effectively  as  if  his  stock 
bad  been  transferred  to  him  on  the  records 
with  all  the  prescribed  formalities.  Basting 
v.  Northern  Trust  Co.,  61  Minn.  307,  63  N. 
W.  721. 

It  follows  from  what  we  have  said  that  we 
iire  unable  to  sustain  either  of  defendant's 
propositions.  The  record  shows  that  he  was 
in  fact  a  registered  stockholder.  It  also 
shows  that,  even  if  he  were  not  a  registered 
stockholder,  he  had  assumed  the  status  of  a 
stockholder  and  had  been  recognized  as  such 
by  the  coriwratlon  and  had  thereby  acquired 
the  rights  and  become  subject  to  the  Uabll- 
ities  of  a  stockholder. 

The  claim  that  defendant  was  the  owner  of 
any  stock  other  than  the  400  shares  repre- 
sented by  the  stock  certificates  numbered  6, 
7,  8  and  9  was  abandoned  at  the  trial 

The  judgment  is  reversed. 
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STATE  6X  rel.  CHICAGO,  B.  &  a  R.  CO.  et 

al.   V.    PROBATE   COURT    IN    AND    FOR 
HENNEPIN  COUNTY  et  al.     (No.  22328.) 

(Supreme  Court  of  Minnesota.    July  15, 1921.) 

(ByXlahiu  hy  the  Court.) 

1.  ExeoHtors  and  administrators  €=320(6)  — 
One  sued  by  administrator  cannot  object  to 
appointment  of  administrator  unless  void  on 
face  of  record. 

One  against  whom  an  admimstrator  asserts  ' 
a  right  of  action  has  no  standing  in  the  probate 
court  to  object  to  the  administrator  whom  the 
court  has  appointed  unless  the  appointment  is 
void  on  the  face  of  the  record. 

2.  Death  $=»35— Executors  and  adminlstraton 
$s»l  i— Action  maintainable  for  death  of  non- 
resident beyond  state;  dalm  for  death  of 
nonresident  asset. 

An  action  may  be  maintained  in  this  state 
to  recover  on  a  claim  .for  wrongfol  death  of  a 
nonresident  of  the  state,  sufFered  out  of  tbe 
state.  An  administrator  may  be  appointed  in 
this  state  where  the  only  asset  is  such  a  death 
claim. 

3.  Courts  <e=>5l4— Appointment  of  foreign  ad- 
ministrator hela  not  to  affect  Jurisdiction  of 
probato  court  in  this  state. 

The  fact  that  an  administrator  has  been 
appointed  in  another  state  and  an  action  on  the 
death  claim  commenced  there  does  not  go  to 
tbe  jurisdiction  of  the  probate  court  of  this 
state. 

Certiorari  from  District  Court,  Hennepin 
CJounty ;  W.  C.  Leary,  Judge. 

Action  by  the  Wells  Dickey  Trust  Com- 
pany, special  administrator  of  the  estate  of 
Ck)nrad  Sohl,  against  the  Chicago,  Burlington 
&  Quincy  Railroad  Company  and  others,  to 
recover  for  wrongful  death.  A  petition  by 
defendants  to  the  probate  court  for  an  order 
revoking  and  annulling  special  letters  of  ad- 
ministration and  vacating  all  proceedings  on 
tlie  ground  of  want  of  Jurisdiction  was  de- 
nied, and  defendants  bring  certiorari.  Af- 
firmed. 

Stringer  ft  Seymour  and  Barrows,  Stewart 
ft  Metcalf,  all  of  St  Paid,  tot  appellants. 

Tautges  &  Wilder  and  3.  H.  Saplro,  all  of 
Minneapolis,  for  resPMtdents. 


HALLAM,  J.  Conrad  Sohl  was  a  resident 
of  Saunders  county.  Neb.  On  March  26, 
1920,  he  was  killed  in  Nebraska  In  a  colli- 
sion between  a  train  and  a  gasoline  speeder. 
It  is  claimed  both  relators  are  liable  in  dam- 
ages for  his  death  under  tbe  federal  Employ- 
ers' Liability  Act  of  AprU  22.  1008  (U.  S. 
Comp.  St.  S$  8657-8665).  Kate  Sohl,  the 
widow  of  deceased,  made  application  to  the 
probate  court  of  Hennepin  county  asking  for 
the  appointment  of  a  special  administrator  of 
the  estate  of  deceased.    The  petition  alleged 
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that  petitioner  was  then  of  Hennepin  oonnty ; 
that  deoeased  died  a  resident  of  Saunders 
county,  Neb.,  leaving  no  personal  property 
there,  and  that  the  property  of  deceased  con- 
sisted in  part  of  a  daim  for  wrongful  death 
against  both  relators,  and  asked  that  the 
Wells  Dickey  Trust  Company  be  appointed 
special  administrator.  Thereupon  the  pro- 
bate court  made  an  order  appointing  said 
comiMny  as  special  administrator  and  Cfpe- 
dal  letters  of  administration  were  issued  ac- 
cordingly. 

The  special  administrator  commenced  suit 
against  relators  to  recover  damages  for  the 
death  of  Sohl.  Thereupon  relators  petitioned 
the  probate  court  for  an  order  revoking  and 
annulling  the  special  letters  of  administration 
and  vacating  all  proceedings  in  that  court  on 
the  ground  that  the  probate  coiut  had  no 
Jurisdiction  in  the  premises.  The  probate 
court  denied  the  petition  and  certiorari  is 
brought  to  review  this  determinatl<m. 

The  facts  on  which  the  claim  of  relators 
is  based  are  in  substance  as  follows:  Sohl 
was  8  resident  of  Nebraska ;  the  accident  oc- 
curred in  Nebraska  and  Sohl  died  there ;  It  is 
claimed  that  his  dependents  live  there, 
though  the  record  In  the  probate  court  of 
Hennepin  county  recites  that  the  widow  is 
"of  said  county."  An  administrator  was  ap- 
pointed by  a  Nebraska  court,  and  said  admin- 
istrator, before  the  commencement  of  pro- 
ceedings In  this  state,  brought  action  In  Ne- 
braska on  said  death  claim  against  the  re- 
lator Rode  Island  Railway  Company.  Said 
action  was  removed  to  the  federal  court  of 
that  district  and  la  there  pending. 

[1]  1.  Respondent  challenges  the  right  of 
relators  to  question  the  regularity  of  the  ap- 
pointment of  the  administrator  In  this  state. 
It  Is  doubtless  true  that  a  mere  debtor  of  an 
estate  or  one  against  whom  an  administrator 
asserts  a  right  of  action  has  no  concern  with 
the  personnel  of  the  administrator  and  has 
no  standing  in  court  to  object  to  the  adminis- 
trator whom  the  court  has  appointed.  In  re 
Hardy,  86  Minn.  193,  28  N.  W.  219.  We 
think  it  also  true  that  such  a  person  has  no 
right  to  review  the  probate  court's  determi- 
nation of  Jurisdictional  facts.  His  only  con- 
cern is  that  he  may  be  assured  that  when  he 
makes  payment,  that  payment  will  discharge 
the  debt  paid,  and  that,  if  sued,  the  determi- 
nation of  the  suit  will  be  an  adjudication 
flnal  and  binding.  TTnless  the  proceeding  In 
which  the  administrator  is  apiwlnted  Is  void 


on  the  face  of  the  record,  he  la  so  protected. 
Fridley  v.  S^rmers  &  M.  Savings  Bank,  136 
Minn.  383,  162  N.  W.  464,  U  R.  A.  1917B, 
644.  Payment  to  an  administrator  whose  ap- 
pointment is  on  Its  face  void,  affords  him  no 
protection,  and  when  such  an  administrator 
brings  suit  against  him,  we  are  of  the  opin- 
ion that  he  may,  either  In  the  probate  court 
or  in  the  court  in  which  the  suit'  Is  brought, 
have  the  void  appointment  Judicially  de* 
clared  void.  This  is  Inferable  from  the  prin* 
dples  stated  in  Bombolls  v.  Minneapolis  &  St 
U  By.  Co.,  128  Minn.  112,  150  N.  W.  385; 
Fridley  v.  Farmers  &  M.  Savings  Bank,  supra. 
See,  also,  Reynolds  v.  Cotton  Mills  Co.,  177 
N.  G.  412,  99  S.  £.  240,  6  A.  U  B.  284;  Jef- 
fersonvlUe  Ry.  Co.  v.  Swayne's  Administra- 
tor, 26  Ind.  477.  The  decision  in  R«  Hardy, 
supra,  should  not  be  construed  as  committing 
the  court  to  a  contrary  doctrine. 

[2]  2.  Tlie  appointment  of  this  administra- 
tor was  not  void  on  its  face.  On  the  con- 
trary the  record  of  the  probate  court  is 
perfectly  regular.  An  action  may  be  main- 
tained in  this  state  to  recover  on  a  claim  for 
wrongful  death  of  a  nonresident  of  this  state 
suffered  out  of  the  state.  This  was  held  in 
State  ex  rel.  Boasung  v.  District  Court,  140 
Minn.  494,  168  N.  W.  689,  1  A.  L.  R.  146, 
where  the  action  was  brought  by  a  forelgrn 
administrator.  If  such  an  action  may  be 
maintained  by  a  foreign  administrator  it 
seems  quite  clear  that  an  administrator 
might  be  appointed  in  this  state.  Ti  ■  ex- 
istence of  a  cause  of  action  which  may  be 
sued  on  In  this  state  is  sufficient  showing  of 
assets  to  give  the  Minnesota  probate  court 
Jurisdiction  to  appoint  cm  administrator  to 
prosecute  the  action.  Morris  v.  Chicago, 
Bock  Island  &  Pac.  By.  Co.,  65  Iowa,  727, 
23  N.  W.  143,  54  Am.  Bep.  39;  Leonard  v. 
Columbia  Steam  Navigation  Co.,  84  N.  T.  48, 
38  Am.  Rep.  491 ;  Castigllano  ▼.  Great  North- 
em  By.  Co.,  129  Minn.  279,  152  N.  W.  413; 
Hutdiins  V.  St.  Paul,  Mpls.  &  Manitoba  Ry. 
Co.,  44  Minn.  6,46  N.  W.  79;  Brown's  Adm. 
V.  Louisville  &  Nashville  Ry.  Co.,  97  Ky. 
228,  30  S.  W.  639. 

[3]  3.  The  fact  that  another  administrator 
has  been  appointed  in  another  state  and  an- 
other action  commenced  there  does  not  go  to 
the  Jurisdiction  of  the  probate  court.  It 
does  not  seem  to  us  to  have  any  decisive 
bearing  on  the  case.  There  can  be  but  one 
recovery. 

Order  affirmed. 
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WYMAN.  PARTRIDGE  &  CO.  V.  BIBLE. 

(No.  22411.) 

(8aprem«  Ooort  of  Minnesota.    Jnlr  22,  1021.) 

(8vttabu$  hy   the  Court.) 

I  Goaranty  «s>7  (2)— Acceptance  of  offer  of 
gaaranty  nay  precede  execution  thereof. 
An  agreement  to  accept  an  offer  of  guaranty 
ia  neceasary  to  complete  a  valid  contract,  but 
the  agreement  to  accept  may  precede  the  ex- 
ecution of  the  guaranty  by  tiie  guarantor,  and 
when  it  doea,  no  further  notice  to  the  guaran- 
tor of  acceptance  by  the  guarantee  is  necea- 
aaiy. 

2.  Gnaruty  «ss>70(l)  —  Guaranty  "aaainst 
loss"  Is  of  collection  and  creditor  must  ex- 
haust remedy  against  principal. 

A  guaranty  "against  loss"  is  a  guaranty  of 
collection,  and  before  resort  can  be  had  to  the 
guarantor  on  such  a  guaranty,  the  creditor  must 
czlianat  -faia  remedy  against  the  principal. 

3.  Gaaranty  4=992(1)  --  Whether  goods  pur- 
chased 19  months  after  guaranty  were  In- 
cluded therein  held  for  Jury.  , 

"Whether  the  guaranty  involTed  in  this  case 
covered  purchases  of  goods  made  19  months 
after  the  guaranty  was  given  was,  under  the 
drcumstancea  of  the  case,  a  question  for  the 
Jury. 

Appeal  from  District  Ooort,  Benton  Ooun- 
ty ;  John  A  Boeser,  Judge. 

Action  by  Wyman,  Partridge  &  Co.  against 
Peter  Bible,  Sr.  Judgment  for  defendant,  a 
motion  for  Judgment  notwithatandlng  the 
verdict  was  denied^  and  from  the  Judgment, 
plaintiff  aiHMala.    Afflrmed. 

Dodge  &  Webber  and  K.  L.  HJort,  all  of 
Minneapolis,  for  appellant 

Morgan  J.  Flaherty,  of  Foley,  for  respond- 
ent. 

HALLAM,  J.  Plaintiff  Is  a  wholesale  deal- 
er in  dry  goods.  In  the  summer  of  1916 
Peter  Bible,  Jr.,  was  planning  to  open  a 
■tore  at  Foley  and  ordered  goods  to  the 
amount  of  $4,360,  to  be  shipped  October  lot. 
On  July  26th  plaintiff  wrote  Peter,  Jr.,  stat- 
ing, "We  understood  that  your  father  was  to 
be  a  partner  with  you,  bat  we  see  that  your 
goods  were  purchased  in  your  name,"  and 
asking  that  his  father  "aclmowledge  the  fact 
that  he  Is  a  partner,  or  else  favor  us  with  a 
guaranty  for  which  purpose  we  are  inclos- 
ing one  of  our  guaranty  forms."  Peter,  Jr., 
took  the  gnaranty  to  defendant,  bis  father, 
told  him  plaintiff  wanted  the  guaranty  before 
ablpping  the  goods.  Defendant  signed  the 
guaranty  by  mark  and  Peter,  Jr.,  mailed  it 
to  plaintiff  and  plaintiff  shipped  the  goods. 

The  guaranty  was  in  form  as  follows: 

"Per  vatae  received  I  hereby  guarantee  to 
aave  you  from  loss  on  account  of  merchandise 
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sold,  or  to  be  sold,  by  yon  to  Peter  Sble,  Jr.,  of 
Foley,  IiCnnesota." 


This  order  of  goods  was  later  paid  for  In 
fuU.  Peter,  Jr.,  bought  goods  on  account 
from  time  to  time,  in  all  about  17,600  worth, 
up  to  August,  1917,  when  the  account  was 
settled  by  his  giving  a  note  which  was  paid. 
After  that  Peter,  Jr.,  was  not  accorded  cred- 
it, but  made  some  small  purchases  for  cash 
until  F^ruary,  1918,  when  he  purchased  on 
credit  a  bill  of  goods  amounting  to  $212.38. 
On  this  purchase  there  is  an  unpaid 
balance  of  $87.78,  to  recover  wbldi  this  ac- 
tion was  brought.  The  Jury  found  for  de- 
fendant. Plaintiff  moved  for  Judgment  not- 
withstanding the  verdict,  but  not  for  a  new 
trial  The  motion  was  denied  and  from  the 
judgment  entered  plaintiff  appeals. 

Since  plaintiff  moved  only  for  Judgment 
notwithstanding  the  verdict,  the  only  ques- 
tion on  appeal  is  whether  the  evidence  is  con- 
clusive against  the  verdict  National  Cash 
Register  Oo.  v.  Merrigan,  181  N.  W.  685. 
Errors  in  rulings  on  the  trial,  or  in  the 
charge,  furnish  no  ground  for  Judgmmt  not- 
withstanding the  verdict 

A  determination  of  the  question  whether 
the  evidence  Is  conclusive  against  the  verdict 
Involves  a  consideration  of  the  nature  of  this 
guaranty  and  of  the  rights  of  the  parties  un- 
der it 

[1]  1.  No  notice  of  acceptance  of  the  gnar- 
anty was  required.  In  general  it  may  be 
said  that  an  agreement  to  accept  an  offer  of 
guaranty  of  future  Indebtedness  is  the  ma- 
terial assent  necessary  to  complete  a  valid 
contract  between  the  guarantee  and  the  guar- 
antor. Winnebago  Paper  Mills  v.  Travis,  66 
Minn.  480.  68  N.  W.  36;  Northern  National 
Bank  V.  Douglas,  135  Minn.  81,  160  N.  W. 
193;  Bums  r.  Poole,  106  Minn.  69.  118  N.  W. 
156.  But  the  agreement  to  accept  may  pre- 
cede the  execution  of  the  contract  by  the 
guarantor  and  when  an  Instrument  of  guar- 
anty is  executed  and  delivered,  not  as  an 
offer  of  gnaranty,  but  as  an  acceptance  of  a 
proposition  coming  firom  die  guarantee,  no 
further  notice  to  the  guarantor  of  acceptance 
by  the  guarantee  is  necessary.  Lehigh  Coal 
&  Iron  Co.  T.  Scallm,  61  Minn.  63,  63  N.  W. 
245.  See,  also,  Wntklns  Medical  C3o.  t.  Mc- 
CaU,  116  Minn.  389,  133  N.  W.  966;  Stone- 
Ordean-Wells  Co.  v.  Helmer,  142  Minn.  263, 
171  N.  W.  924.  This  Is  Jnst  sndi  a  case. 
Plaintiff  made  the  proposition  to  take  the 
guaranty  of  defendant  When  defendant  ex- 
ecuted and  delivered  the  guaranty  the  propo- 
sition was  accepted  and  the  contract  was 
complete. 

[2]  2.  The  guaranty  is  a  guaranty  of  col- 
lection, not  of  payment  A  guaranty  "a'^inst 
loss"  is  a  guaranty  against  loss  from  failure 
to  collect    See  20  Cyc.  1447. 

Before  resort  can  be  had  to  the  guarantor 
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on  such  a  guaranty,  the  creditor  must  ex- 
haust his  remedy  against  the  principal,  tiiat 
is,  he  must  bring  suit  against  him,  prose- 
cute it  to  Judgment  and  return  of  execution, 
unless  it  is  made  to  appear  that  the  principal 
is  hopelessly  insolvent  Brackett  t.  Rich,  23 
Minn.  485,  23  Am.  Rep.  703;  Crane  t.  Wheel- 
er, 48  Minn.  207,  50  N.  W.  1033.  There  is  no 
evidence  that  plaintiff  proceeded  against  the 
principal  In  this  case,  nor  that  the  principal 
was  hopelessly  insolvent  There  is  evidence 
that  he  was  forced  Into  involuntary  bank- 
ruptcy in  1918,  but  no  lowing  as  to  the  con- 
dition of  his  estate,  nor  as  to  whether  he  was 
discharged  from  his  debts,  nor  as  to  his  pres- 
ent  flnunclal  condition. 

[31  3.  Perhaps  the  most  decisive  Question 
in  the  case  is  whether  the  guaranty  contin- 
ued and  covered  items  of  goods  sold, in  1918. 
We  are  of  the  opinion  that  under  the  evi- 
dence in  this  case  that  question  was  one  of 
fact  for  the  Jury.  The  language  of  the  guar- 
anty Is  not  decisive.  The  broadest  language 
in  a  continuing  guaranty  is  construed  as 
limits  to  a  time  which  is  reasonable,  taking 
into  consideration,  not  merely  the  language 
of  the  guaranty,  but  all  the  circumstances 
of  the  case.  Lehigh  Coal  &  Iron  Co.  v. 
Scallen,  61  Minn.  63,  63  K  W.  245.  When  no 
time  Is  fixed  and  there  is  nothing  in  the 
agreement  indicating  a  continuance  of  the 
undertaking,  the  presumption  is  In  favor  of  a 
limited  liability  as  to  time.  Twohy  v.  M<s 
Murran,  67  Minn.  242,  59  N.  W.  301.  See, 
also,  Birdsall  v.Heacock,32  Ohio  St  177, 30 
Am.  Rep.  672;  Flnnucan  v.  Feigenspan,  81 
Conn.  378,  71  Atl.  497.  In  this  case  the  de- 
mand for  the  guaranty  and  the  giving  of  the 
guaranty  were  prompted  by  the  large  initial 
sale  in  the  summer  of  1916.  Nothing  was 
said  in  the  correspondence  as  to  other  pur- 
chases. The  words  "sold  or  to  be  sold"  In 
the  contract  do  not  necessarily  imply  a  con- 
tinuing transaction.  The  original  sale  had 
not  yet  been  concluded.  The  account  was 
virtually  closed  in  1917  and  remained  closed 
for  more  than  six  months  when  it  was  again 
opened  in  February,  1917.  Clearly  there  is 
evidence  to  sustain  a  finding  that  these  1917 
sales  were  not  within  the  contemplation  of 
the  contract  of  guaranty. 

Judgment  affirmed. 


HART  V.  HARDING  at  al.    (No.  21389.) 
(Supreme  Court  of  Nebraska.    .Tnly  7,  1921.) 

(Syllaiu*  by  the  Court.) 
I.  Vendor  and  purchaser  ®=3|76 — When  prop- 
erty sold  in  ansi,  purchaser  not  entitled  to 
abatement,  in  absence  of  fraudulent  repre- 
sentations as  to'  quantity. 
When  a  vecdor  sells  real  estate  that  is  de- 
scribed in  gross  for  a  gross  sum  and  the  prop- 


erty is  subsequently  discovered  to  oe  slightly 
less  in  quantity  than  that  described  in  the  deed, 
the  purchaser  is  not  entitled  to  an  abatement 
in  the  purchase  pripe,  unless  it  appears  that 
fraudulent  representations  were  made  by  the 
vendor,  as  to  quantity,  that  induced  the  vendee 
to  purchase.  Gustin  v.  Robinson's  Estate,  105 
Neb.  1,  178  N.  W.  840. 

2.  Vendor  and  purchaser  «=965(2),  343(2)— 
Sale  held  by  the  acre;  vendee  held  entitled 
to  recover  deficiency. 

Where  a  vendor  induces  a  vendee  to  enter 
into  a  contract  of  purchase  of  a  tract  of  land 
by  the  following  written  representation  there- 
in: "This  farm  contains  280  acres  and  is  sold 
as  280  acres,"  and  "party  of  the  second  part 
agrees  to  pay  |150  per  acre,"— and  thereafter 
vendor  receives  from  vendee  the  sum  of 
$42,000  and  executes  a  warranty  deed  to  said 
premises  without  reference  to  acreage,  except 
"according  to  the  government  survey,"  vendor 
prior  to  the  transaction  having  exhibited  to 
vendee  a  plat  showing  the  acreage  claimed  by 
him  according  to  government  survey,  which 
was  relied  upon  by  vendee  without  independent 
investigation,  and  where  it  was  afterwards  dis- 
covered that  the  actual  boundaries  of  the  tract 
were  considerably  within  those  shown  by  the 
government  survey  by  reason  of  encroachment 
of  fences  and  adverse  possession  in  others, 
whereby  there  was  a  deficiency  of  11.71  acres 
in  the  tract,  held,  the  sale  was  by  the  acre  and 
the  vendee  is  entitled  in  equity  to  recover  for 
such  deficiency. 

3.  Aocord  and  satisfaetloa  «s»26 (3)— Evidence 
Iteld  not  to  show  aocord  and  satisfaction  as 

.to  deficiency  in  quantity  of  land  sold. 

Evidence  examined,  and  held  not  to  show  a 
previous  accord  and  satisfaction  between  the 
parties. 

Appeal  from  District  Court,  Lancaster 
County;    Morning,  Judge. 

Action  by  Robert  J.  Hart  against  William 
A.  Harding  and  others,  with  cross-action  by 
defendants.  From  the  Judgment,  defendant 
Herbert  W.  Davis  appeals,  and  defendant 
Joseph  O'Grady  appeals  from  the  Judgment 
in  favor  of  William  A.  Bahr  against  him. 
Aflirmed  in  part,  and  reversed  in  part. 

R.  O.  Williams,  of  Lincoln,  for  plaintiff. 

Fawcett  &  Mockett,  of  Lincoln,  for  appel- 
lant. 

Chas.  E.  Matson,  A.  W.  Richardson,  B.  F. 
Good,  Paul  F.'  Good,  Geo.  A.  Adams,  Lincoln 
Frost,  Boehmer  &  Boehmer,  John  J.  Ledwith, 
and  T.  B.  P.  Stocker,  all  of  Lincoln,  for  ap- 
pellees and  cross-appellees  and  cross-appel- 
lants. 

Heard  before  MORRISSBT,  C.  J.,  FLAKS- 
BTTRG  and  ROSE,  JJ.,  and  BEGLEY  and 
LESLIE,  District  Judges. 

BEGLET,  District  Judge.  The  appellant, 
Herbert  W.  Davis,  being  the  owner,  in  No- 
vember, 1916,  conveyed  by  a  deed  of  general 
warranty  to  cross-appellant,  Joseph  O'Grady, 
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the  following  described  real  estate  sltnatcd 
In  Lancaster  county,  state  of  Nebraska,  to 
wit:  The  northeast  quarter  and  the  east 
half  of  the  northwest  quarter  and  the  north- 
east quarter  of  the  southwest  quarter  of  sec- 
tion 6  In  township  8  north  of  range  7  east 
of  the  sixth  principal  meridian,  excepting 
the  A.  &  N.  Railway  right  of  way  across 
said  premises. 

On  December  15,  1917,  O'Qrady,  by  war- 
ranty deed,  conveyed  said  premises  to  the 
defendant  and  appellee,  William  A.  Bahr, 
and,  after  describing  the  land  the  same  as 
conveyed  to  him  by  Davis,  added:  "Accord- 
ing to  the  government  survey  thereof  and 
subject  to  the  railroad  right  of  way."  On 
May  28,  1918,  Bahr,  by  contract,  sold  said 
premises  to  the  defendant  Harding,  agree- 
ing to  give  warranty  deed  on  March  1,  1919. 
On  June  25,  1918,  Harding  contracted  to  sell 
the  land  to  the  plaintiff,  Robert  3.  Hart, 
agreeing  to  give  warranty  deed  therefor  on 
March  1,  1919.  Shortly  before  March  1, 
1919,  It  was  discovered  for  the  first  time  by 
Bahr,,  Harding  and  Hart  that  the  boundary 
fences  and  trees  along  the  west  side  of  the 
east  half  of  the  northwest  quarter  and  along 
the  west  side  of  the  northeast  quarter  of 
the  southwest  quarter,  and  also  the  bound- 
ary fence  along  the  south  side  of  the  last 
above  described  tract,  were  not  on  the  gov- 
ernment survey  line.  By  agreement  the 
land  was  surveyed  by  the  county  surveyor, 
and  the  survey  showed  that  there  was  a 
shortage'  of  11.71  acres  between  the  land  lo- 
cated within  the  boundary  lines  and  fences 
and  the  land  as  contained  within  the  govern- 
ment survey,  and  that  this  11.71  acres  was 
in  the  possession  or  occupancy  of  the  ad- 
joining owners,  defendants  Tillman,  Baker, 
and  the  Keels,  who  dalmed  said  acreage  by 
adverse  possession  for  more  than  ten  years, 
and  claimed  that  the  said  fences  had  been 
established  and  maintained  where  they  then 
stood  for  may  years.  It  being  thus  found 
that  Bahr  could  not  place  Harding  in  pos- 
session of  the  disputed  acreage  amounting 
to  11.71  acres,  and  that  Harding  could  not 
place  Hart  in  possession  thereof,  this  action 
was  begun  some  time  liefore  March  1,  1919, 
by  Robert  J.  Hart  against  WllUam  A.  Hard- 
ing et  al.,  defendants.  Harding,  by  cross- 
petition,  claimed  damages  from  William  A. 
Bahr  on  account  of  this  shortage  of  acreaga, 
and  Bahr,  by  cross-petition,  claimed  dam- 
ages from  his  grantor,  Joseph  O'Qrady,  and 
on  account  of  the  claimed  shortage  In  his 
transfer  O'Grady,  by  cross-petition,  brought 
Into  the  snit  Herbert  W.  Davis.  Tillman, 
Baker  and  the  Keels  were  brought  into 
the  salt  as  defendants,  and  each  claimed  to 
be  the  owner  of  certain  parts  of  the  11.71 
acres  by  adverse  possession.  The  differences 
existing  between  Hart,  Harding  and  Bahr 
were  settled  and  compromised  before  suit, 
and  the  court  so  found  and  dismissed  them 
from  the  case.    The  court  found  in  favor  of 
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defendants  Tillman,  Baker  and  the  Keels  up- 
on the  issue  of  adverse  possession  of  the 
11.71  acres  In  controversy,  giving  Tillman 
8.114  acres.  Baker  2.57  acres,  and  the  Keels 
about  1  acre.  On  the  Issues  Iwtween  de- 
fendants William  A.  Bahr  and  Joseph 
O'Grady,  the  court  found  in  favor  of  Bahr, 
and  that  Bahr  had  been  damaged  by  reason 
of  failure  of  warranty  In  the  said  deed  on 
account  of  adverse  possession  of  the  11.71 
acres  in  the  sum  of  $1,961.42,  for  which,  to- 
gether with  $100  counsel  fees.  Judgment  was 
awarded  In  favor  of  Bahr.  On  the  Issue 
Joined  between  defendant  O'Grady  and  de- 
fendant Davis,  tbe  court  found  in  favor  of 
O'Grady  in  the  sum  of  $1,459.06,  plus  an  at- 
torney fee  of  $100,  and  divided  the  costs  be- 
tween the  parties;  one-third  to  the  defendant 
O'Grady;  one-third  to  defendant  Davis ;  and 
the  remainder  to  various  other  parties. 
Herbert  W.  Davis  brings  the  case  to  this 
court  by  appeal  and  asks  for  a  reversal  of 
the  Judgment  obtained  by  Joseph  O'Qrady. 
Joseph  O'Grady,  the  cross-appellant,  Is  ask- 
ing for  a  reversal  of  the  Judgment  obtained 
by  appellee,  WllUam  A.  Bahr,  against  him. 
No  complaint  Is  made  of  the  findings  of  the 
trial  court  In  favor  of  Tillman,  Baker  and 
tbe  Keels  on  the  Issue  of  adverse  possession 
of  the  11.71  acres  in  controversy,  but  the  ac- 
tion has  narrowed  down  to  a  controversy  be- 
tween O'Grady  and  Davis  and  an  Issue  be- 
tween Bahr  and  O'Grady,  for  damages  for 
breach  of  covenant  of  seisin  for  failing  to 
deliver  possession  of  the  11.71  acres  alleged 
to  be  due  under  the  deeds  of  general  war- 
ranty. 

The  question  for  decision  Is:  Can  O'Grady 
and  Bahr  recover  from  their  respective  gran- 
tors on  account  of  the  breadi  of  covenant  In 
their  respective  deeds?  To  determine  this 
question  it  is  necessary  to  find  whether  the 
sale  relied  upon  was  Intended  to  be  in  gross 
or  by  the  acre,  or.  If  In  gross,  whether  the 
estimated  number  of  acres  was  in  fact  the 
controlling  inducement  and  whether  the' 
price,  though  a  gross  sum,  was  based  upon 
the  supposed  area  and  measured  by  it  The 
deed  from  Davis  to  O'Grady  provided : 

"Herbert  W.  Davis  and  Sarah  C.  Davis,  bus- 
band  and  wife  (grantors),  of  the  county  of 
King,  and  state  of  Washington,  for  and  in  con- 
sideration of  tbe  sum  of  twenty-nine  thousand 
two  hundred  and  fifty  dollars  in  hand  paid,  do 
hereby  grant,  bargain,  sell,  convey  and  con- 
firm unto  Joseph  O'Grady,  grantee,  of  the 
county  of  Richardson,  and  state  of  Nebraslcfc, 
the  following  described  real  estate  situated  in 
Lancaster  county,  and  state  of  Nebraska,  to 
wit:  Northeast  quarter  (N.  E.  ^)  and  east 
half  of  tbe  northwest  quarter  (E.  ^  N.  W.  V4) 
and  the  northeast  quarter  of  the  southwest 
quarter  (N.  E.  %  S.  W.  %),  all  in  section 
six  (6)  township  eight  (8)  north,  range  seven 
(7)  east  of  tbe  6th  principal  meridian,  except- 
ing the  'A.  &  N.  Railway  right  of  way  across 
the  premises  described." 
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[1]  The  deed  further  contained  the  usual 
covenants  of  seisin  and  general  warranties. 
It  win  be  noticed  that  In  this  deed  there 
was  no  representation  whatever  as  to  the 
quantity  of  the  land;  it  being  a  conveyance 
In  gross.  The  lines  of  the  conveyed  tract 
were  marked  by  fences  and  trees,  and  had 
been  recognized  by  adjoining  proprietors  for 
the  period  of  limitation  as  being  on  the  true 
line.  Before  the  purchase  O'Grady  examin- 
ed and  inspected  the  land,  saw  the  fences 
dividing  subdivisions  and  the  pionnments 
along  the  same,  and  purchased  the  lands 
within  the  existing  and  established  lines, 
relying  upon  the  west  boundary  as  establish- 
ed by  said  division  fences  and  monuments 
as  being  the  west  boundary  line  thereof.  In 
such  case  he  Is  not  entitled  to  an  abatement 
of  the  purchase  price.  His  action  comes 
clearly  within  the  nile  laid  down  in  On^tln 
V.  Robinson's  Estate,  105  Neb.  1,  178  N.  W. 
840: 

"When  a  vendor  sells  real  estate  that  la  de- 
scribed in  gross  for  a  gross  gum,  and  the  prop- 
erty is  subsequently  discovered  to  be  slightly 
less  in  quantity  than  that  described  in  the  deed, 
the  purchaser  is  not  entitled  to  an  abatement 
in  the  purchase  price,  nnless  it  appears  that 
frandnlent  representations  were  made  by  the 
vendor  as  to  qaantity  that  induced  the  vendee 
to   purchase." 

[2]  Appellee  Babr  contends  that  his  cause 
of  action  arises  out  of  a  different  state  of 
facts,  in  that  the  sale  by  O'Grady  to  him 
was  Intended  to  be  by  the  acre.  It  appears 
from  the  evidence  that,  after  O'Grady  and 
Babr  had  entered  into  a  written  contract  for 
sale  of  this  land,  some  doubt  arose  in  the 
mind  of  Bahr  as  to  the  number  of  acres 
contained  therein,  and  Bahr  then  went  to  W. 
T.  Fenton,  who  waa  a  part  owner  with 
O'Grady,  though  not  of  record,  and  express- 
ed his  doubts  to  Fenton,  who  assured  him 
that,  with  the  right  of  way  out,  it  would 
still  leave  280  acres,  and  thereupon  the  par- 
ties entered  Into  a  new  contract  of  sale, 
which  provided: 

"This  indenture,  made  this  2d  day  of  October, 
A.  D.  1917,  between  W.  T.  Fenton,  party  of 
the  first  part,  and  W.  A.  Bahr,  party  of  the 
second  part,  witnesseth:  That  the  party  of 
the  first  part  has  this  day  sold  to  the  party  of 
the  second  part  the  following  descr'bed  prop- 
erty, to  wit:  The  northeast  quarter  (N.  E.  %) 
and  the  east  half  of  the  northwest  quarter 
(E.  %  N.  W.  % )  and  the  northeast  (Juarter  of 
the  southwest  quarter  (N.  B.  %  S.  W.  %)  of 
section  six  containing  280  acres,  except  the 
railway  right  of  way.  This  farm  contains  280 
acres  and  is  sold  as  280  acres  of  section  S, 
town  8,  range  7,  in  Lancaster  connty,  Nebras- 
ka, together  with  all  appurtenances  thereto 
belonging  and  now  thereon,  for  which  the  party 
of  the  second  party  agrees  to  pay  the  sum  of 
one  hundred  fifty  ($160)  dollars  per  acre." 

Afterward  it  was  discovered  by  Bahr,  at 
the  time  of  examining  the  abstract  in  the  fall 
of  1918,  and  before  anything  whatever  was 


known  of  the  claims  ol  TUIman,  Baker  and 
the  Keels,  that  according  to  the  abstract  the 
tract  fell  short  some  four  acres  of  280  acres, 
after  deducting  the  right  of  way ;  whereupon 
negotiations  on  this  matter  were  had  by  B.  F. 
Good,  attorney  for  Bahr,  on  the  one  hand, 
and  W.  T.  Fenton,  and  Bruce  Fullerton,  his 
attorney,  on  the  other.  The  plat  was  pro- 
duced and  it  was  ascertained  that  the  tract, 
according  to  the  government  survey,  con- 
tained 286.97  acres,  and  that  the  right  of  way 
took  out  10.181  acres,  leaving  a  net  acreage  In 
the  tract,  according  to  the  government  sur- 
vey, of  276.16  acres,  or  a  shortage  of  8.84 
acres  less  than  the  280  acres  ccmtracted  to  be 
sold.  Bahr  insisted  upon  a  deduction  of  four 
acres  at  $160  an  acre,  which  was  shown  to 
have  been  taken  by  the  raUway  right  of  way, 
and  this  was  objected  to  by  Fenton,  but 
through  the  efforts  of  the  attorneys  it  was 
finally  settled  by  deducting  two  acres  and  the 
payment  of  $300  by  Fenton  to  Bahr.  There- 
after O'Grady  and  wife  executed  and  deliver- 
ed to  Bahr  ft  warranty  deed  to  said  premises 
with  the  usual  covenants  of  seisin  and  gen- 
eral warranties,  with  ths  following  descrip- 
tion: 

"Know  all  men  by  these  presents  that  Joseph 
O'Grady  and  Mamie  R.  O'Grady,  husband  and 
wife,  of  the  county  of  Richardson  and  state 
of  Nebraska,  for  and  in  consideration  of  the 
sum  of  forty-two  thousand  and  no/ioj  dollars, 
in  hand  paid,  do  hereby  grant,  bargain,  sell, 
convey  and  confirm  unto  William  A.  Bahr,  of 
the  county  of  Cass  and  state  of  Nebraska,  the 
following  described  real  estate  situated  in  Lan- 
caster county,  and  state  of  Nebraska,  to  wit: 
Northeast  one-fourth  (N.  E.  %)  and  the  east 
half  of  the  northwest  one-fourth  (E.  %  N.  W. 
^)  and  the  northeast  one-fourth  of  the  south- 
west one-fourth  (N.  E.  %  S.  W.  %),  all  in 
section  six  (6),  township  eight  (8)  range  sev- 
en (7)  in  said  county,  according  to  the  govern- 
ment survey,  and  subject  to  the  railroad  right 
of  way,  possession  to  be  given  on  March  1, 
1918." 

[3]  O'Grady  contends  that  the  settlemmt 
between  the  parties  and  the  payment  by  him 
of  the  sum  of  $300  to  Bahr  was  a  full  settle- 
ment and  accord  and  satisfaction  of  any  rep- 
resentation as  to  acreage,  and  that,  the  deed 
having  beoi  given  without  reference  to  the 
acreage,  the  sale  should  be  considered  as  a 
sale  In  gross.  An  accord  and  satisfaction  is 
only  a  settlement  as  to  the  matters  contem- 
plated by  the  agreemoit.  1  G.  J.  623,  }  2. 
At  the  time  of  the  controversy,  no  knowledge 
being  had  by  either  party  as  to  the  location 
of  the  boundary  fences  and  the  same  not  be- 
ing a  subject  of  dispute,  it  cannot  be  held  to 
have  been  included  in  the  settlement.'  The 
only  matter  adjudicated  was  the  acreage  in 
the  right  of  way,  which  was  left  open  for 
settlement  In  the  original  contract.  There 
was  no  change  regarding  the  price  per  acre 
nor  any  waiver  of  the  original  contract,  both 
parties  accepted  the  government  survey  line 


Digitized  by 


Google 


NebO 


as  correct  and  relied  upoD  the  aumber  of 
acres  sbown  therein. 

There  la  no  question  but  what  under  the 
contract  of  sale  the  land  was  represented  as 
280  acres  and  sold  as  280  acres  at  an  agreed 
price  of  $150  an  acre.  Bahr  was  Induced  to 
purchase  the  land  upon  this  representation 
and  paid  therefor  the  sum  of  $150  an  acre. 
While  the  deed  does  not  refer  to  the  acreage, 
yet  it  incorporates  the  government  survey, 
which  furnishes  a  true  description  of  the 
property  to  be  conveyed,  and  the  contract  can 
be  resorted  to  for  the  purpose  of  finding  the 
real  intent  and  understanding  of  the  parties. 

In  Caughron  v.  Stlnespring,  132  Tenn.  636, 
ITO  S.  W.  162,  L.  B.  A.  1916C,  403,  the  court 
■aid: 

"If  a  sale  la  by  the  acre  and  there  is  a  de- 
ficiency, then  the  purchaeer  can  recover  for 
WQch  deficiency  at  the  agreed  price  per  acre. 
For  where  the  price  is  by  the  acre,  if  there  is 
a  miBrepreaentation  made  by  the  vendor  and 
relied  6n  by  the  vendee  as  to  acreage,  prodncing 
a  loss,  anch  misrepresentation,  whether  in- 
tended 80  or  not,  has  all  the  eMentia]  elements 
of  legal  fraud  or  mistake.  It  ia  not  absolately 
essenUal  in  order  to  recover  for  misrepresen- 
tation as  to  the  quantity  of  land  conveyed  that 
the  acreage  should  be  stated  in  the  deed,  but 
this  may  be  shown  by  extrinsic  evidence.  Like- 
wise the  amount  of  the  consideration  may  be 
rfiown  by  parol  testimony.  The  deed  is  only 
the  execution  of  the  contract,  and  the  real 
contract  and  understanding  between  the  partiea 
in  this  respect  will  govern  on  the  qnestion." 

In  McComb  t.  Gllkeson,  110  Va.  406,  66  S. 
a  77,  185  Am.  St.  Rep.  944,  it  was  said: 

"Whether  it  be  a  contract  in  gross  or  for  a 
specific  quantity  depends  of  course  upon  the 
intention  of  the  contracting  parUea,  to  be  gath- 
ered from  the  terms  of  the  contract  and  all  the 
wets  and  drcnmstances  connected  with  it,  but 
in  the  interpretation  of  such  contracts  the 
conrta,  not  favoring  contracts  of  hatard,  will 
always  construe  the  same  to  be  contracts  of 
sale  per  acre,  wherever  it  does  not  clearly  ap- 
pear that  the  land  was  sold  by  the  tract  and 
not  by  the  acre." 

In  Epes  T,  Saunders,  100  Va.  99,  63  S.  B. 
428, 132  Am.  St  Rap.  004,  the  court  held: 

"If  parties  enter  hito  an  agreement  for  the 
payment  of  a  gross  sum  for  a  tract  of  land, 
npon  an  estimate  of  a  given  number  of  acres, 
there  is  a  presumption  that  the  quantity  in- 
fluences the  price  to  be  paid,  and  that  it  is  a 
•ale  by  the  acre,  and  not  a  sale  in  gross,  un- 
less the  contract  plainly  Indicates  a  sale  in 
gross,  and  this  presumption  can  only  be  over- 
come by  dear  and  cogent  proof." 
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relief,  and  rescind  the  contract  on  the  ground 
of  gross  mistake." 

For  the  reasons  stated,  the  Judgment  of 
the  district  court  ia  reversed  and  the  cause 
dismisaed  as  to  the  appellant,  Herbert  W. 
Davis,  and  is  affirmed  as  to  the  appellee,  Wol 
A.  Bahr,  and  against  cross-appellant,  Joseph 
O'Grady. 

Affirmed  in  part  and  reversed  in  part. 


Ia  Hayg  v.  Hays,  126  Ind.  92,  26  N.  E.  600, 
U  Ll  S.  A.  876,  It  la  held: 

"Even  where  the  sale  has  been  in  gross,  and 
not  ^  the  acre,  if  It  appear  that  an  estimated 
nniber  <rf  acres  was,  in  fact,  the  controlling 

tedocement  and  that  the  price,  though  a  gross  county  commissioners  to  reconvene  as  a  con- 
■nm,  was  based  upon  the  supposed  area  and  va^alng  board  and  to  go  behind  the  returns 
measnred  by  it,  equity  wiU  interfere  to  grant  I  of  a  special  school  bond  election  held  in  Deu- 


STATE  SK  ral.  MoCORMICK  at  ai.  v.  BOWER 
•t  al.    (No.  21526.) 

(Supreme  Court  of  Nebraska.    July  7,  1921.) 

(Byllahu$  If  the  Oowt.) 

Elections    9=»259— lUandamus    <3=>74(4)— Da- 
ties  of  oanvasslng  boards  purely  ministerial; 
writ  will  not  lie  to  compel  oounty  board  to 
reconvene  as  oanvasslng  board  and  go  bo- 
ll Ind  returns. 
It  is  the  settled  law  of  this  state  that  the 
duties  of  canvassing  boards  in  canvassing  the 
returns  of  an  election  are  purely  ministerial. 
They  perform  the  act  of  tabulatiog  the  votes 
of  the  different  precincts  as  returned  to  them, 
and  have  no  power  to  hear  evidence  or  deter- 
mine any  question  as  to  the  validity  of  the  elec- 
tion or  the  votes  cast,  or  to  change  such  re- 
turns.    Beld,  therefore,   that   mandamus  will 
not  lie  to  compel  a  county  board  to  reconvene 
as  a  canvassing  board  and  to  go  behind  the  re- 
turns of  a  special  school  bond  election,  held 
pursuant  to  section  6S32,  Rev.  St.  191S,  and  to 
reject  therefrom  illegal  votes  cast  against  said 
proposition  and  declare  the  same  carried. 

Appeal  from  District  Court,  Deud  0>unty; 
Grimes,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
J.  Q.  McCormick  and  others,,  against  Oron  B. 
Bower  and  others.  Judgment  for  defend- 
ants, on  demurrer,  and  relators  appeal. 
Affirmed. 

H.  R.  Basse,  of  (aappeU,  Chas.  C.  Larsen, 
of  Hastings,  and  Beeler,  Crosby  &  Baskins, 
of  North  Platte,  for  appellants. 

Halligan,  Beatty  &  Halligan,  of  North 
Platte,  and  G.  B.  Jnnge,  of  Big  Spring,  for 
appellees. 

Heard  before  MOBRISSBY,  C.  J.,  and 
FliANSBUBG  and  ROSE,  JJ.,  and  BEGLET 
and  lifSIilB,  District  Judges. 

BBGLfflT,  District  Judge.  Action  in  man- 
damus Instituted  by  relators,  who  are  the 
regents  of  Deuel  County  high  school  district 
of  Deuel  county,  Nebraska,  against  the  re- 
spondents, who  are  the  county  commlasioners 
of  Deuel  county,  Nebraska,  to  compel  said 
county  commissioners  to  reconvene  as  a  con- 
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el  county,  Nebraska,  and  to  reject  therefrom 
99  Illegal  votes  alleged  to  have  been  cast 
against  said  proposition,  and  to  declare  the 
same  carried. 

The  relators  In  their  petition  allege  that  on 
May  18,  1919,  the  respondents,  pursuant  to  a 
legal  petition  filed  requesting  the  same,  called 
a  special  election  of  the  electors  of  said  coun- 
ty having  the  qualifications  prescribed  in  sec- 
tion 6833,  Rev.  St.  1913,  as  amended,  submit- 
ting to  such  electors  the  question  of  issuing 
bonds  in  the  amount  of  $100,000  for  the  pur- 
pose of  purchasing  a  site  for  a'  county  high 
school,  erecting  suitable  buildings  thereon, 
and  for  levying  a  tax  for  payment  of  the 
principal  and  Interest;  that  on'  July  8,  1919, 
an  election  was  held  pursuant  to  legal  notice 
as  required  by  law;  that  on  May  12, 1919,  the' 
school  board  of  school  district  No.  19  of 
Deuel  county,  Nebraslja,  filed  a  certificate  in 
the  office  of  the  county  derlt  setting  forth 
that  said  school  district  was  maintaining, 
and  would  maintain  for  the  ensuing  year,  a 
twelve-grade  high  school,  and  that  thereby 
the  electors  of  said  school  district  Na  19  be- 
came disqualified  from  voting  upon  said  prop- 
osition, but  nevertheless,  they  were  per- 
mitted to  vote  and  did  cast  99  votes  against 
said  proposition;  that  the  board  of  county 
commissioners  met  at  the  courthouse  in  Deuel 
county,  Nebraska,  on  July  28,  1919,  resolved 
Itself  into  a  canvassing  board  and  canvassed 
the  returns;  that  two  legal  electors  ap];>eared 
before  the  board  and  filed  a  petition  pro- 
testing against  the  counting  of  99  illegal 
votes  cast  by  the  electors  of  school  district 
No.  19  and  demanded  that  they  be  excluded 
from  the  count,  but,  notwithstanding,  they 
were  counted  by  the  board,  and  said  board 
declared  that  there  had  been  cast  563  votes 
for  said  proposition  and  442  votes  against  the 
same,  and  that  said  proposition  had  not  re- 
ceived 60  per  cent,  of  the  total  votes  cast, 
and  declared  the  same  defeated;  whereas  in 
truth  and  fact  there  were  cast  in  favor  of 
said  proposition  563  legal  votes  and  against 
the  same  343  legal  votes,  and  that  the  prop- 
osition to  issue  the  bonds  was  carried  by  a 
majority  of  more  than  60  per  cent  of  the 
legal  votes  cast  at  said  election.  The  relators 
then  allege  that  there  is  no  remedy  provided 
by  law  In  which  to  obtain  the  relief  asked' 
for,  which  is  that  the  county  board  of  Deuel 
county,  Nebraska,  be  required  to  reconvene 
as  a  canvassing  board  for  the  purpose  of  can- 
vassing the  returns  of  said  special  election; 
that  it  be  compelled  to  deduct  99  illegal 
votes  cast  and  returned  by  the  election  board 
of  Big  Spring  precinct  against  said  proposi- 
tion, and  that  said  board  be  compelled  to  en- 
ter upon  the  election  records  of  Deuel  county, 
Nebraska,  that  there  were  cast  at  said  special 
election  a  total  of  906  legal  votes;  that  there 
were  cast  in  favor  of  Issuing  said  bonds  and  in 
favor  of  levying  a  tax  t«  pay  same  563  legal 
votes,  and  that  there  were  cast  against  the 
■ame  343  legal  votes,  and  that  the  legal  votes 


so  cast  in  favor  of  said  proposition  are  more 
than  60  per  cent  of  all  the  legal  votes  cast 
at  said  special  election,  and  that  said  board 
of  county  commissioners  be  Mmpelled  to  car- 
ry out  oflicially  the  expressed  will  of  the 
legal  and  qualified  electors  of  the  county  high 
school  district  of  Deuel  county,  Nebraska, 
and  Issue  the  bonds. 

The  respondents  filed  a  demurrer  to  the 
petition,  on  the  ground  that  relators  bad  no 
legal  capacity  to  sue,  and  that  the  petition 
fails  to  state  fbcts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  sus- 
tained, respondents  electing  to  stand  upon 
the  demurrer,  the  action  was  dismissed,  and 
the  matter  was  appealed  to  this  court 

Section  6823,  Rev.  St  1913,  as  amended  by 
chapter  70,  Laws  1919,  gives  the  board  of 
regents  general  control  and  supervisory  pow- 
ers over  high  school  districts  and  is  sufficient 
to  permit  the  relators  here  to  maintain  this 
action. 

The  contention  that  the  petition  fails  to 
state  facts  snflicient  to  constitute  a  cause  of 
action  against  respondents  is  based  on  the 
fact  that  the  district  court  has  no  power  by 
mandamus  to  compel  boards  of  canvassers  to 
go  behind  the  returns  as  made  by  the  election 
officers  and  reject  illegal  votes.  It  is  the 
settled  law  of  this  state  that  the  duties  of 
canvassing  l>oards  in  canvassing  the  returns 
of  an  election  are  purely  ministerial.  They 
perform  the  act  of  tabulating  the  votes  of 
the  different  precincts  as  returned  to  them 
and  have  no  power  to  hear  evidence  or  de- 
termine any  question  as  to  the  validity  of 
the  election  or  the  votes  cast,  or  to  change 
such  returns.  State  v.  Ramsey,  8  Neb.  286: 
State  V.  HIU,  10  Neb.  58,  4  N.  W.  614;  State 
V.  Steams,  U  Neb.  104,  7  N.  W.  743;  State 
r.  Peacock,  15  Neb.  442,  19  N.  W.  685;  State 
V.  Hill,  20  Neb.  119,  29  N.  W.  258;  State  v. 
WUson,  24  Neb.  139,  38  N.  W.  31;  State  v. 
McFadden,  46  Neb.  668,  65  N.  W.  800;  State 
V.  Van  Camp,  36  Neb.  91,  54  N.  W.  113;  State 
V.  Roper,  46  Neb.  724,  730,  61  N.  W.  753,  65 
N.  W.  802. 

The  relators  contend  that  this  leaves  them 
without  a  remedy,  and  that  the  law  in  some 
way  ought  to  furnish  them  a  remedy  for  the 
wrong  committed  against  them.  If  this  be 
true,  it  is  the  fault  of  the  Legislature,  and 
not  the  fault  of  the  respondents  as  a  board  of 
canvassers,  nor  the  courts.  In  State  v.  Mi- 
nor, 105  Neb.  — ,  180  N.  W.  84,  the  court 
said: 

"It  has  been  said  often  enoogh  that  in  the 
division  of  the  powers  of  government  the  judi- 
ciary shall  not  usurp  the  function  of  the  legis- 
lature. To  do  so  would  be  judicial  legislation, 
an  insidious  judicial  offense  and  one  which  may 
in  time,  if  indulged,  imperil  the  perpetuity  of 
our  institutions." 

The  order  of  the  district  court  sustaining 
the  demurrer  is  therefore  correct,  and  la 
AfiSrmed. 
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Wright,  Motbersead  ft  York,  of  Scottsbluff, 


UNION  NAT.  BANK  OF  BELOIT.  KAN.,  v. 
MOOMAW.     (No.  21412.) 

(Supreme  Court  of  Nebraska.    July  7,  1921.) 

(Syllaiut  iy  <&•  Court.) 

1.  Bin*  and  notes  «s»4S2(2)— Maker  of  notae 
to  corporation  for  capital  stock  dollvered 
held  estopped  to  deny  ownership  by  corpora* 
tlon. 

lu  a  suit  by  tbe  indorsee  of  promissory 
notes  given  to  a  corporation  in  payment  for 
shares  of  its  capital  stock  for  which  the  maker 
of  the  notes  uubscribed  in  writing,  when  the 
stock  has  t>een  issued  and  delivered  by  the 
corporation  in  accordance  with  the  subscrip- 
tion contract,  the  maker  of  the  notes  is  estop- 
ped to  deny  their  ownership  by  tbe  corporation. 

2.  Corporation  4=3414(5)— Notes  held  admis- 
sible without  proof  of  authority  of  treasurer 
of  payee  to  OKOouto  Indorsement. 

Where  promissory  notes  payable  to  tbe 
order  of  an  insurance  company  are  indorsed 
in  tbe  name  ol  the  corporation  by  its  treas- 
nrer  and  by  him  and  its  president  and  its  sec- 
retary sold  to  a  bank,  which  credits  tbe  pro- 
ceeds thereof  to  the  insnrance  company,  it  is 
not  error  for  tbe  court  in  a  suit  by  tbe  bank 
against  tbe  maker  to  admit  the  notes  in  evi- 
dence without  proof  that  the  by-laws  of  the 
insurance  company  authorized  the  treasurer  to 
execute  the  indorsement. 

3.  Bills  and  notes  <a=3497(5),  537(6)— When 
burden  on  plaintiff  to  show  that  It  Is  a  bona 
flde  holder  stated;  on  conflioting  •videnoe, 
bona  fides  for  Jury. 

In  an  action  by  a  bank,  an  indorsee  of 
promissory  notes,  against  the  maker,  where  de- 
fendant pleads  and  the  evidence  tends  to  show 
fraud  in  the  inception  of  the  notes,  the  burden 
is  on  plaintiff  to  show  that  it  is  a  bona  fide 
holder,  and,  where  from  the  evidence  reason- 
able minds  may  reach  different  condasions,  the 
question  is  for  the  jury. 

4.  WItnosseo  «»268(2)— WM«  latltnda  al- 
lowed In  eross-examinatlon  of  Indorsoa's 
oashlor  to  show  bona  fides. 

Where  in  a  suit  by  a  bank,  the  indorsee 
of  promissory  notes,  the  burden  is  on  plaintiff 
to  show  that  it  is  bona  fide  holder,  much  lati- 
tude is  allowed  in  the  cross-examination  of  its 
cashier,  be  being  the  officer  who  acted  for 
plaintiff  in  the  purchase  of  the  notes  and  the 
witness  by  whom  plaintiff  seeks  to  prove  tbe 
bona  fides  of  the  transaction,  and  it  is  error  for 
tbe  trial  court  so  to  restrict  the  examination 
as  to  prevent  a  full  disclosure  of  the  knowledge 
of  tbe  witness  as  to  matters  material  to  the 
inqni^. 

Appeal  from  District  Court,  Scotts  Bluft 
County;   Eobart,  Judge. 

Action  by  tbe  T)nlon  National  Bank  of 
Belolt,  Kan.,  against  A.  Moomaw.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded. 

Morrow  &  Morrow,  of  Scottsbluff,  for  ap- 
pellant. 


L.  Kagey,  of  Belolt,  Kan.,  for  aiH 


and  0. 
peUe& 

Beard  before  MORRISSEY,  O.  J.,  and 
DAT,  DBAN  and  LETTON,  JJ. 

MORRISSEY,  0.  J.  Defendant  appeals 
from  a  Judgment  entered  In  tbe  district  court 
for  Sootta  Bluff  county. 

Action  was  brought  by  plaintiff  as  the  bold- 
er of  two  promissory  notes  in  tbe  sum  of 
$1,000  each,  given  by  defendant  to  tbe  Globe , 
Ltife  Insurance  Company  of^Salina,  Kansas. 
One  note  bears  date  of  November  9, 1017,  and 
the  other  November  17, 1917.  Tbe  Issues  as 
to  each  note  are  the  same.  After  setting  out 
a  copy  of  each  note  the  petition  alleges: 

"That  before  maturity  of  the  said  note  and 
in  doe  conrse  of  bnsiness  plaintiff  pardiased 
said  note  from  the  said  Globe  Ufe  Insurance 
Company  for  a  valuable  consideration,  and  said 
Globe  Life  Insurance  Company  duly  indorsed 
and  assigned  said  note,  and  this  plaintiff  be- 
came, and  ever  since  has  been  aud  is  now,  tbe 
owner  of  said  note  and  is  entitled  to  the  pay- 
ment thereof." 

The  answer  admitted  the  expcutlon  and  de- 
livery of  the  notes  to  the  insurance  company, 
but  denied  all  other  allegations  in  tbe  peti- 
tion. It  Bpedflcally  denied  that  the  insur- 
ance company  indorsed  or  assigned  the  notes 
to  the  plaintiff,  but  averred  that  one  W.  S. 
Hayslip,  who  was  treasurer  of  tbe  company, 
and  who  had  made  the  indorsement,  had  no 
authority  to  indorse  the  name  of  tbe  com- 
pany on  the  note,  and  alleged  that  tbe  in- 
dorsement was  not  tbe  indorsement  of  tbe 
Insurance  company.  It  also  aUeged  that  the 
company  received  no  consideration  for  the 
note.  It  alleges  that  by  false  and  fraudu- 
lent representations  defendant  was  induced 
to  execute  the  notes  for  shares  of  capital 
stock  in  the  insurance  company,  pleading  at 
length  a  state  of  facta  which  would  constitute 
a  defense  to  the  notes  aif  they  were  in  the 
hands  of  the  original  payee,  and  constituting 
a  defense  provided  plaintiff  did  not  become 
the  owner  and  holder  in  due  course.  At  the 
close  of  the  evidence  tbe  court  directed  a 
verdict  for  plaintiff. 

(1,  2]  As  grounds  of  error  defendant  al- 
leges that  the  court  erred  In  permitting  tbe 
Introduction  of  the  notes  in  evidence.  The 
basis  of  the  assignment  is  found  in  tbe  con- 
tention that,  although  the  notes  were  made 
payable  to  the  Globe  Ufe  Insurance  Com- 
pany, they  were  in  fact  the  property  of  one 
Felix  Broeker,  president  of  tbe  company, 
and  that  the  company  was  not  authorized  by 
its  charter  to  indorse  commercial  paper  for 
the  benefit  of  other  parties;  that  tbe  treas- 
urer of  the  corporation  bad  no  authority  to 
make  the  indorsement,  and  therefore  tbe 
notes  were  inadmissible  In  evidence  until 
plaintiff  first  proved  that  tbe  treasurer  was 
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ezpready  authorized  by  tbe  bgr-Uiws  or  tj 
resolntioii  of  the  board  of  directors  to  make 
the  indorsementii.  In  support  of  the  first 
ctmtention,  It  is  dalmed  that  the  capital  stock 
of  the  insurance  company,  for  which  these 
notes  were  given,  had  first  been  sold  by  the 
company  to  Broeker,  and  he  had  employed  a 
selling  agency  to  make  the  sale  to  plaintiff 
and  others,  and  that  the  stock  actually  Is- 
sued was  not  the  treasury  stocdc  of  the  cor- 
poration but  the  stock  of  the  individual, 
Broeker.  The  proof  appears  to  thaw  that 
Broeker  had  taken  over  a  large  block  of  stock 
under  a  contract  with  his  own  company  and 
given  his  notes  therefor,  but  the  certificates 
of  stock  were  still  held  by  the  company  and 
on  receipt  of  defendant's  notes  certificates 
of  the  ptoper  denomination  were  issued  to 
defendant  Defendant  had  signed  a  written 
subscription  for  stodL  of  the  insurance  com- 
pany; he  had  executed  his  notes  payable  to 
'  the  order  of  that  company;  his  subscription 
and  his  notes  readtied  the  eompany,  and  the 
company  issued  the  stock.  It  is  hard  to  per- 
ceive on  what  theory  be  may  now  be  heard 
to  say  that  these  notes  were  not  the' prop- 
erty of  the  company.  True,  it  is  said  in  de- 
fendant's brief  that  there  is  no  record  In  the 
ofBce  of  the  insurance  company  that  It  ever 
issued  any  stock  to  defendant  or  that  It  ever 
received  the  notes.  On  the  other  hand,  the 
record  before  the  court  as  a  whole  seems  to 
confess  the  issuance  of  the  stock,  and  the 
proof  shows  that  the  notes  were  in  the  hands 
of  the  eompany  officers  and  by  them  delivered 
to  plaintiff,  inie  officers  of  the  Insiurance 
company  may  have  misappropriated  the 
funds,  but  that  would  not  necessarily  affect 
the  ownership  of  the  notes.  As  to  the  suffi- 
ciency of  the  indorsement,  even  if  conceded 
that  the  treasurer  of  the  corporation  was 
merely  the  servant  of  the  board  of  directors, 
and  that  ordinarily  he  Is  the  mere  custodian 
of  the  property  and  fnnds  and  without  pow- 
er to  execute  commcRidal  paper  or  bind  the 
corporation  by  his  Indorsement,  it  will  be 
noted  that  in  the  instant  case,  while  the  tat- 
dorsement  was  signed  by  the  treasurer,  the 
transfer  of  the  notes  was  made  by  him  in 
conjunction  with  the  president  and  secretary 
of  the  corporation,  and  the  proceeds  of  the 
notes  were  deposited  to  the  credit  of  the  cor- 
poration. To  require  one  purchasing  com- 
mercial paper  from  a  corporation  to  investi- 
gate in  every  instance,  Ite  charter,  to  ascer- 
tain the  power  conferred  upon  the  officers 
with  whom  the  business  Is  transacted,  might 
seriously  disturb  commercial  business.  It 
win  not  be  disputed  that  if  the  corporation 
was  the  owner  of  the  notes  it  might  be  proper 
for  its  officers  to  indorse  and  sell  them  in 
the  ordinary  course  of  its  business,  and, 
where  the  proof  shows  that  the  officers  of  the 
corporation  who  usually  and  ordinarily  han- 
dle and  negotiate  Its  commercial  paper  write 
the  name  of  the  corporation  on  the  back  of 
the  note,  and,  for  a  valid  consideration  mov- 


ing from  the  pnrdiaaer  to  the  corporation, 
deliver  the  note  to  the  purchaser,  the  In- 
dorsement will  be  held  sufficient  We  there- 
fore conclude  that  the  court  did  not  err  in 
permitting  the  Introduction  of  the  notes  in 
evidence. 

[3]  We  must  now  consider  the  question: 
Did  plaintiff  become  a  holder  in  good  faith 
in  the  usual  course  of  business,  for  value,  and 
without  notice  of  fraud  in  the  inception  of  the 
notes?  Under  the  pleadings  and  the  proof 
made  by  defendant,  the  burden  was  upon 
plaintiff  to  prove  the  affirmative  of  this  ques- 
tion. The  alleged  purchase  of  the  notes  was 
made  through  its  cashia:,  Mr.  Mergen,  who 
testified  to  a  state  of  facte  which  might  be 
sufficient  to  support  the  .instruction  of  the 
court  to  the  Jury  to  return  a  verdict  for 
plaintiff.  But  where  doubt  is  cast  upon  the 
truth  of  the  story  and  there  is  a  dispute  on 
any  of  the  material  issues,  the  trial  court  is 
not  free  to  direct  a  verdict  but  must  sub- 
mit the  disputed  questions  of  fact  to  the  con- 
sideration of  the  Jury. 

Prior  to  the  bringing  of  this  suit  the  in- 
surance company  had  become  a  bankrupt, 
and  a  great  mass  of  documents,  purporting 
to  Include  the  minutes  of  stockholders  and 
board  of  directors'  meeting,  as  well  as  reports 
made  by  official  examiners,  is  included  in 
the  recorA.  From  these  reporte  and  docu- 
mente  it  appears  that  only  a  short  time  be- 
fore the  notes  in  suit  were  executed,  Mr. 
Mergen  was  treasurer  and  director  of  the  in- 
surance company  and  associated  with  Mr. 
Broeker  in  the  management  of  the  company. 
By  questions  pr(^x>unded  to  Mr.  Mergen  on 
cross-examination,  when  he  had  testified  In 
rebuttal,  defendant  sought  to  show  that  at 
the  time  the  Insurance  company  was  incor- 
porated and  for  some  time  thereafter  Mr. 
Broker,  its  president,  had  no  money,  prop- 
erty <Hr  business  of  consequence;  that  shortly 
after  the  sale  of  stock  in  the  insurance  com- 
pany in  considerable  amounts  Broeker  ac- 
quired a  chain  of  drug  stores  involving  the 
expenditure  of  a  large  amount  of  capital; 
that  he  also  acquired  the  controlling  Interest 
In  the  Felix  Broeker  Investment  Company, 
requiring  capital  of  aver  $100,000;  that  he 
further  acquired  large  intereste  in  a  real 
estate  company  and  a  bank ;  that  during  this 
time  and  until  these  notes  were  taken  by 
plaintiff  Broeker  was  using  In  his  own  busi- 
ness the  funds  of  the  life  insurance  company; 
and  that  the  witness  Mergen  and  the  plaintiff 
bank  knew  of  these  speculations  by  Broeker 
prior  to  the  purchase  of  the  notes  In  suit. 
Objections  were  made  to  the  questions  pro- 
pounded, as  Incompetent,  irrelevant  and  im- 
mat^aC  and  the  objections  were  sustained 
by  the  court.  Defendant's  oflbr  to  make  the 
proof  by  the  cross-examination  of  the  wit- 
ness was  also  excluded  on  Uke  objection  of 
plaintifTs  counsel. 

[4]  It  is  argued  that,  the  witness  b^ng  a 
representative  of  the  plaintiff  and   an   In- 
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terested  party,  tt  was  error  to  restrict  his 
cross-examination  or  to  deny  defendant 
the  benefit  of  the  offered  testimony,  as  it 
would  tend  to  show  the  good  faith  of  plaintiff 
in  taldng  the  notes  and  affect  his  credibility. 
Did  the  court  err  in  so  restricting  the  cross- 
examination?  The  burden  was  on  plaintiff, 
after  facts  tending  to  show  fraud  were  de- 
Tel<H>ed,  to  show  that  these  notes  were  taken 
in  good  faith,  and,  if  by  the  cross-examina- 
tion of  the  witness  it  could  be  developed  that 
he  knew  that  the  president  of  the  company 
was  violating  his  duties  as  an  officer  of  the 
company  and  using  its  funds  for  bis  private 
speculations,  it  might  be  material  as  bearing 
upon  his  own  good  faith  and  honest  inten- 
tions at  the  time  he  claims  to  have  purchased 
the  notes  as  cashier  of  plaintiff  bank.  We 
cannot  overlook  the  fSct  that  he  bad  Just 
recently  retired  from  the  board  of  directors 
and  resigned  as  treasurer  of  the  Insurance 
company.  The  record  shows  that  the  insur- 
ance company  had  not  been  honestly  man- 
aged. It  is  difficult  to  believe  that  this  wit- 
ness was  without  knowledge  of  that  fact,  and 
if  by  reason  of  his  former  official  connection 
with  the  company,  his  business  dealings  with 
its  officers,  and  his  knowledge  of  their  dis- 
honest practices,  he  had  reason  to  believe 
that  the  notes  had  been  fraudulently  pro- 
cured, and  that  the  officers  of  the  company 
were  dishonest  men  and  were  selling  the 
notes,  not  for  the  benefit  of  the  company,  but 
to  carry  out  their  own  private  speculations, 
this  would  be  a  circumstance  tending  to  show 
a  lack  of  good  faith  In  the  purchase  of  the 
notes.  In  this  connection  it  may  be  well  also 
to  point  out  that,  although  the  witness  Mer^ 
gen  testified  that  the  bank  paid  a  valuable 
consideration  for  the  notes  in  suit,  crediting 
the  insurance  company  with  the  proceeds, 
and  that  later  the  money  Nwas  withdrawn 
from  the  plaintiff  bank  by  the  insurance  com* 
pany,  an  examiner  for  the  insurance  depart- 
ment of  the  state  of  Kansas  testified  at  length 
as  to  his  examination  of  the  insurance  com- 
pany's books  and  said  that  they  failed  to 
show  that  the  credit  given  to  the  Insurance 
company  as  testified  to  by  the  witness  was 
sver  credited  to  the  notes  in  suit  on  the  books 
of  the  Insurance  company.  The  mere  failure 
of  the  officers  of  the  insurance  company  to 
make  the  entry  on  their  books  does  not  di- 
rectly contradict  the  claim  of  plaintiff  that 
the  transaction  was  in  good  faith,  but  it  is 
a  circumstance  which,  in  view  of  the  rela- 
tions shown  to  exist  between  plaintiff's  cash- 
ier and  the  men  who  were  manipulating  the 
affairs  of  the  insurance  company,  the.  Jury 
might  consider  in  weighing  the  testimony 
of  the  witness  and  in  a  determination  of  the 
bona  fides  of  the  transaction. 

That  the  representations  made  by  the  sales 
agents  who  procured  the  notes  were  false, 
teiudulent  and  calculated  to  deceive  defend- 
ant needs  no  elucidation.     Defendant  posi- 


tively testifies  that  he  rdied  on  ttulx  repre- 
sentatimiB  and  that  they  were  the  moving 
cause  for  the  execution  of  the  notes.  If  this 
is  denied,  the  question  is  for  the  jury. 

The  Judgment  is  reversed  and  the  cause 
remanded. 

Reversed. 


BOBBINS  V.  STATE.     (Ne.  21771.) 
(Supreme  Court  of  Nebraska.    July  7;  19S1.) 

(BvtUbu*  »y  the  Court.) 

I.  Rape  «S354(3)  —  Prossoutrlx's  testimony 
may  be  corroborated  by  oircumstastlal  evU 
denoa. 

In  a  prosecution  charging  rape,  other  di- 
rect testimony  than  that  of  the  prosecutriz, 
as -to  the  particular  act  which  conitituteg  the 
offense,  is  not  essential  to  make  a  corroboration 
of  her  story,  but  corroboration  may  consist  of 
the  proof  of  such  sarrounding  facts  and  cir- 
cumstances as  will  support  her  testimony 
against  the  accused  as  to  the  principal  fact,  and 
as  will  Identify  the  accused  as  the  party  guilty 
of  the  crime.  It  may  consist  of  circumstantial 
evidence.  The  .conduct  and  demeanor  of  the 
accosed  may  furnish  such  corroboration. 

Z.  Criminal  law  i9s>829(l2)  —  Refusal  of  lB> 
stnictlon  on  matter  covenwi  by  one  given  not 


Instmctions  examined,  and  hM,  no  error  in 
the  refusal  to  give  an  instruction,  since  it  was 
sufficiently  covered  by  an  Instruction  given  by 
the  court  upon  its  own  motion. 

f Additional  BvHahut  by  BdUoriaX  Stag.) 

3.  Rape  «=336,  54(3)— Mere  opportunity  of 
mature  man  and  nine  year  old  girl  held  not  to 
raise  a  presumption  of  Interoourse,  nor  oor- 
roborats  prosacutrix. 

That  a  mature  man  and  a  nine  year  old  girl 
had  slept  in  the  same  room  or  in  the  same  bed 
would  not  raise  any  presumption  of  intercourse, 
or  even  be  corroborative  of  such  a  charge  made 
by  the  giri  without  some  evidence  of  an  in- 
criminating character  other  than  the  mere  op- 
portunity to  commit  the  crime. 

4.  Rape  9=357(1)— Evidence  In  prasecntlon  for 
statutory  raps  held  to  Justify  submitting  Issue 
whether  a  orlmo  had  been  committed. 

In  a  prosecution  for  statutory  rape,  where 
prosecutriz  was  but  nine  years  old,  her  testi- 
mony, together  with  a  showing  of  her  physical 
condition  and  the  testimony  of  the  examining 
physician,  held  to  Justify  submitting  to  the  Jury 
the  question  whether  or  not  a  crime  had  been 
committed. 

5.  Rape  «=954(3)— Evidenoe  held  suffloieBt  to 
corroborate  prosecutrix's  testimony. 

In  a  prosecution  for  statutory  rape,  record 
evidence  held  sufficient  to  furnish  the  necessary 
corroboration  of  prosecutrix's  testimony. 


»For  other  caau  sea  (am*  topic  and  KJiY-NUUBEB  m  all  Kar-NoailMrad  Dlsests  and  lnd«x« 
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Error  to  District  Court,  Douglas  County; 
EsteUe,  Judge. 

.  Edward  V.  Bobbins  was  convicted  of  stat- 
utory rape,  and  he  brings  error.    Affirmed. 

Clifford  L.  Rdn,  of  Lincoln,  for  plaintlfl 
In  error. 

Clarence  A.  Davis,  Atty.  Gen.,  for  tbe 
State. 

Heard  before  MORRISSEY,  C.  J.,  and 
DAY,  DEAN,  FLANSBURG,  LETTON,  and 
ROSE,  JJ. 

FLANSBURG,  J.  Tbls  was  a  criminal 
prosecution  charging  statutory  rape.  De- 
fendant was  convicted  and  appeals. 

The  principal  contention  is  that  tbe  tes- 
timony of  the  prosecuting  witness  is  not 
sufficiently  corroborated.  The  prosecuting 
witness  was  a  girl,  9  years  of  age,  who  lived 
with  ber  parents  and  small  brothers  on  a 
farm  near  Carroll,  Iowa.  The  defendant,  a 
man  64  years  of  age,  and  a  friend  of  the 
family,  bad  been  temporarily  living  at  tbls 
home.  He  was  previously  employed  as  a 
conductor  for  a  freight  elevator  at  Armour's, 
in  South  Omaha,  and  prior  to  that  time  had 
been  buying  and  dealbug  In  horses.  On 
March  8,  1920,  he  told  the  mother  of  the 
girl  that  he  would  like  to  take  the  girl  to 
Omaha  for  a  few  days,  to  show  her  the  city 
and  buy  ber  some  clothes.  He  stated  that 
he  had  a  married  niece  living  there,  with 
whom  be  would  proWde  that  the  girl  should 
stay.  The  girl's  testimony  is  that  defend- 
ant took  her  to  Omaha,  and  after  going  to 
a  picture  show,  took  ber  to  his  rooms.  Instead 
of  to  the  home  of  his  niece,  and  that,  on  that 
night  and  on  tbe  following  night,  he  slept 
with  and  bad  intercourse  with  her.  On  the 
second  day  that  they  were  in  Omaha  they 
went  to  visit  tbe  defendant's  niece,  but  the 
girl  was  not  left  there  for  the  night.  De- 
fendant's testimony  is  that  on  both  nights 
the  girl  insisted  that  she  stay  with  him  and 
refused  to  go  to  his  niece's  home.  That  such 
was  the  fact,  the  girl  flatly  denies.  The  de- 
fendant purchased  for  her  a  dress  and  hat 
and  shoes;  and  on  the  third  night,  at  about 
10  p.-  m.,  Immediately  after  entering  the  de- 
fendant's rooms,  they  were  arrested.  The 
day  after  the  arrest  tbe  girl  was  subjected  to 
a  physical  examination  by  a  physician,  whose 
testimony  shows  that  ber  hymen  bad  been 
recently  ruptured ;  that  her  parts  were 
bruised,  congested  and  swollen.  Tbe  de- 
fendant Immediately  upon  bis  arrest,  and 
also  at  the  trial,  stated  that  be  had  not 
abused  the  girl,  and  that  he  bad  not  slept  In 
tbe  same  bed  with  her,  but  had  thrown  a 
mattress  upon  the  floor,  along  the  side  of  the 
bed,  and  slept  on  that.  Tbe  officers  who  en- 
tered the  room  and  made  the  arrest,  and  to 
whom  tbe  defendant  immediately  related 
that  be  bad  slept  on  the  floor,  testified  that 
there  was  no  mattress  on  the  floor,  and  that 
they  saw  none  in  the  room,  except  that  up- 


on the  bed.  Tbe  defendant  further  testified 
that  two  months  piAor,  and  also  two  days 
prior,  to  his  taking  the  girl  to  Omaha,  he 
had  come  upon  and  seen  ber  with  her  16 
year  old  brother  In  the  act  Of  intercourse  in 
tbe  barn  on  the  farm  In  Iowa,  but  that  he 
had  said  nothing  to  either  of  them  about  it, 
and  had  not  reported  it  to  their  parents. 
When,  however,  the  girl  was  with  bim  at 
night  in  his  room  at  Omaha,  he  said  that  she 
had  talked  to  him  of  these  acts  and  had  stat- 
ed that  her  brother  was  "constantly  after 
her,"  and  that  he  had  then  scolded  ber  about 
It.  The  girl,  on  tbe  other  band,  positively 
denies  that  she  bad  committed  such  acts,  or 
that  she  had  had  any  such  conversation  with 
defendant. 

[3]  The  mere  fftct,  standing  alone,  that  a 
mature  man  and  a  9  year  old  girl,  a  mere  In- 
fant, incapable  of  making  sexual  appeal  to 
any  man  who  was  not  shown  to  be  abnormal 
had  slept  in  tbe  same  room  or  In  tbe  same 
bed  together,  would  not.  In  the  light  of  no 
incriminating  circmnstances,  raise  any  pre- 
sumption of  fact  that  intercourse  had  taken 
place,  or  even  be  corroborative  of  a  charge, 
made  by  the  girl,  that  such  an  act  had  been 
committed  upon  her.  It  is  necessary  that 
there  be  some  evidence  of  an  Incriminating 
character,  more  than  such  mere  opportunity 
to  commit  the  crime,  which,  aside  from  the 
statements  of  the  prosecuting  witness,  must 
point  to  its  commission  and  to  the  identity  of 
the  accused  as  the  person  who  has  commit- 
ted it 

[4]  There  was,  no  doubt,  sufficient  evidence 
to  submit  to  the  jury  the  question  of  whether 
or  not  a  crime  had  been  committed.  The  tes- 
timony of  the  girl  that  she  bad  been  abused, 
together  with  a  showing  of  her  physical  con- 
dition and  the  testimony  of  the  physician 
who  examined  her,  was  enough  to  Justify 
the  submission  of  that  question  to  the  Jury, 
but  the  question  here  presented  is  whether  or 
not  there  is  sufficient  evidence,  apart  from 
the  story  of  the  girl  and  apart  from  that 
evidence,  which  goes  alone  to  the  proof  of 
the  corpus  delicti,  which  will  point  to  the 
defendant  as  the  guilty  party. 

[1]  Other  direct  testimony  than  that  of 
tbe  prosecutrix,  as  to  the  particular  act 
which  constitutes  the  offense.  Is  not  essen- 
tial to  make  a  corroboration  of  her  story,  but 
corroboration  may  consist  of  the  proof  of 
such  surrounding  facts  and  circumstances  as 
will  support  her  testimony  against  the  ac- 
cused as  to  the  principal  fact,  and  will  iden- 
tify the  accused  as  the  party  guilty  of  the 
crime.  It  may  consist  of  drcumstantial  evi- 
dence.- Nabower  v.  State,  182  N.  W.  493; 
Kotouc  T.  State,  104  Neb.  5S0,  178  N.  W.  174: 
Day  V.  State,  102  Neb.  .707,  169  N.  W.  261; 
Hammond  v.  State,  39  Neb.  252,  58  N.  W.  92. 

The  conduct  and  demeanor  of  tbe  accused 
may  furnish  corroboration.  Tbe  accused 
here  procured  the  company  of  this  little  girl 
to  Omaha,  under  tbe  representation  that  she 
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would  be  placed  in  the  keei^ng  of  his  mar- 
ried niece;  this  representation  proved  to  be 
false.  When  arrested  with  the  girl,  he  ex- 
plained that  he  slept  npon  the  floor  on  a  mat- 
tress beside  her  bed ;  but  there  Is  direct  evi- 
dence, other  than  the  testimony  of  the  pros- 
ecuting witness,  to  show  that  that  statement 
was  also  false.  It  is,  at  least,  an  unreason-v 
able  story.  If  the  accused  thought  of  this 
girl  only  as  an  infant,  there  was  no  occasion 
for  him  to  sleep  upon  the  floor.  If,  from  his 
viewpoint,  it  was  an  occasion  when  be  should 
not  sleep  with  her,  then  It  was  also  improper 
for  him  to  have  the  girl  sleeping  in  his  room. 
He  testified  that  he  had  seen  the  girl  at  two 
different  times  in  the  act  of  intercourse  with 
her  brother.  If  that  story  was  true,  and  be 
considered  her  a  girl  who  was  being  and 
could  be  subjected  to  that  abuse,  it  is  a  mat- 
ter of  some  incriminating  aspect  that  he 
should  fall  to  reprimand  her,  or  disclose  the 
fact  to  her  parents,  and  should  himself  im- 
mediately take  her  to  Omaha  and  keep  her  at 
his  sleeping  quarters  for  two  successive 
nights,  being  able  to,  and  when  be  had  rep- 
resented that  he  would,  leave  her  with  his 
niece.  If  his  story  that  he  had  previously 
seen  the  girl  in  the  act  of  Intercourse  was 
thought  by  the  Jury  to  be  untrue,  then  the 
story  could  only  have  been  used  with  the  pur- 
pose of  serving  as  a  shield  to  himself  and  of 
furnishing  an  explanation  of  the  physical 
condition  of  the  girl  by  placing  the  blame 
upon  another.  Furthermore,  the  testimony 
of  the  physician  shows  that  at  the  time  that 
the  physical  examination  was  made  It  ap- 
peared that  the  girl  had  been  recently 
abused.  For  the  full  period  of  four  days 
previous  to  this  examination,  the  accused 
appears  to  have  been  the  only  man  who  could 
have  had  opportunity  to  commit  the  act. 

[!>  We  believe  there  is  sufficient  In  the 
record  to  furnish  the  necessary  corrobora- 
tion. Dawson  v.  State,  96  Neb.  777,  148 
N.  W.  957 ;  Fager  v.  State,  23  Neb.  332,  35 
N.  W.  196. 

The  defendant  testified  that  he  was  Im- 
potent and  that  no  evidence  was  Introduced 
in  dispute  of  that  fact.  His  story,  In  the 
manner  of  Its  telling,  would  not  insijire  be- 
lief. He  stated  he  had  been  Injured  by  a 
locomotive  engine  leaving  the  track,  and  by 
being  kidced  by  a  horse.  The  details  of  these 
accidents,  or  the  nature  of  the  injuries  sus- 
tained, are  not  explained,  and  no  medical 
tesQmony  was  Introduced.  The  testimony  of 
tlie  proaecatlng  witness  and  the  corroborat- 
ing drcnmstances,  however,  indicate  that 
defendant  was  not  Impotent,  and  that  he 
committed  the  crime  charged.  The  issue  of 
fkct  was  for  the  Jury. 

[{]  Defendant  further  complains  that  the 
court  refused  to  give  a  requested  Instruction 
on  corroboration,  which  pointed  out  specific- 
ally that  the  prosecuting  witness  could  not 
by  her  own  statements  corroborate  herself. 


Though  it  would  have  tteoi  quite  proper  and, 
perhaps,  advisable  to  have  given  the  request- 
ed instruction,  we  find  no  error  in  the  court's 
refusal -to  give  it,  since  the  matter  of  corrob- 
oration was  covered  by  InstructionB  given. 
The  court  Instructed,  In  substance,  that 
there  must  be  testimony  on  behalf  of  the 
state  corroborating  the  testimony  of  the  pros- 
ecuting witness,  and  that  In  such  corrobora- 
tion, though  it  was  not  necessary  to  furnish, 
by  other  witnesses,  direct  proof  that  the  act 
was  committed,  it  would  be  sufficient  to  show 
by  them  such  surrounding  facts  and  circum- 
stances as  would  support  her  testimony  as 
to  the  principal  fact,  and  lead  to  the  infer- 
ence of  defendant's  guilt. 

The  Judgment  of  the  lower  court  Is  there- 
fore 

Affirmed. 


STOCKMEN'S  STATE  BANK  v.  FISHER. 
(No.  21733.) 

(Supreme  Oonrt  of  Nebraska.    July  7.  1921.) 

(Syllable  hg   th«  Court.) 

I.  Bills  and  notes  «s»343— A  bank  parehaslSB 
with  full  knowledge  that  the  note  was  given 
to  pay  Insurance  premium  prior  to  delivery 
of  policy  held  not  a  bona  fide  bolder. 
Where  the  statute  provides  that  "it  shall 
be  unlawful  for  any  company  or  agent  thereof 
to  hypothecate,  sell  or  dispose  of  a  promissory 
note,  received  in  payment  for  any  part  of  a 
premium  on  a  policy  of  insurance  applied  for 
imder  the  provisions  of  this  chapter,  prior  to 
the  delivery  of  the  policy  to  the  applicant" 
(Rev.  St.  1913,  {  8291),  and  it  appears  from  the 
testimony  that  the  applicant  for  insurance  ex- 
ecuted and  delivered  his  note  to  the  agent  for 
the  insurance  company  for  the  premium  there- 
for, which  agent  almost  immediately,  and  before 
the  policy  of  insurance  had  been  delivered  to 
the  applicant,  sold  and  transferred  said  note 
to  the  plaintiff  bank,  with  full  knowledge  on  the 
part  of  said  bank  of  the  purpose  for  which  said 
note  had  been  given,  and  that  the  policy,  for 
the  premium  on  which  said  note  had  been  ^ven, 
had  not  been  delivered  to  the  maker  of  said 
note,  fceld,  that  plaintiff  was  not  a  bona  fide 
holder  of  said  note  and  could  not  recover 
thereon. 

Z  Cases  dted  and  distlngnishsd. 

The  cases  of  Citizens'  State  Bank  y.  Nore. 
67  Neb.  69,  98  N.  W.  160,  60  L.  R.  A.  737,  2 
Ann.  (Tas.  604,  and  Bank  of  (3oUege  View  v. 
Nelson,  No.  21463,  183  N.  W.  100,  referred  to 
in  the  opinion,  commented  upon,  and  distin- 
guished. 

Appeal  from  District  Court,  Dawson  Coun- 
ty;  Grimes,  Judge. 

Action  by  the  Stockmen's  State  Bank 
against  H.  G.  Fisher.  Judgment  for  plain- 
tiff, and  the  defendant  appeals.  Judgment 
reversed. 


«=>For  other  esses  lee  lame  topic  and  KEY-NUMBER  In  all  Key-Numbered  DlsesU  and  Indeze* 


Digitized  by 


Google 


56 


184  NOBTHWESTEBN  BEPOBTEB 


(Nebi 


Jobs  H.  Underman  and  W.  A.  Stewart, 
both   of  Lexfn^on,   for  appellant 
Geo.  G.  Gillan,  of  Lexington,  for  aiqitellee. 

Heard  before  MORBISSET,  O.  J.,  and 
FLANSBTJRQ  and  ROSE,  JJ.,  and  DICK- 
SON and  TBODP,  District  Jadges. 

TROUP,  District  Jndge.  This  is  an  ac- 
tion upon  a  promissory  note  for  $16B.7S, 
which  plaintiff  alleges  was  executed  and  de- 
livered to  one  T.  A.  McCrystal  on  April 
SO,  1919,  due  September  1,  1919,  and  by  Mc- 
Crystal sold  and  transferred  to  the  plaintiff, 
in  due  course,  for  a  valuable  considera- 
tion, and  without  notice  of  any  defense  to 
the  same.  The  note  not  having  been  paid  by 
the  defendant  when  due,  plaintiff  prays  judg- 
ment for  the  amount  of  said  note  and  in- 
terest. 

[1]  The  defendant,  answering,  denies  that 
plaintiff  is  the  owner  of  the  note  in  suit, 
and  denies  that  be  is  indebted  to  the  plain- 
tiff in  any  sum  whatever,  but  alleges  that 
the  note  in  question  was  given  by  the  de- 
fendant to  one  T.  A.  McCrystal,  as  the  agent 
of  a  certain  hail  insurance  company,  and  in 
payment  of  a  premium  on  a  policy  of  in- 
surance to  be  Issued  by  said  company  to  the 
defendant  against  damage  by  hall;  tbat  on 
the  same  day  on  which  said  note  was  given 
said  McCrystal  sold  and  delivered  the  same 
to  the  plaintiffs  that  at  the  time  of  the  sale 
and  delivery  of  said  note  by  McCrystal  to  the 
plaintiff  the  said  policy  of  Insurance  had  not 
been  delivered  to  the  defendant,  all  of  which 
the  plaintiff  well  knew  at  the  time  it  pur- 
diased  said  note;  that  at  the  time  defendant 
made  application  for  said  insurance  he  in- 
formed McCrystal  that  he  already  had  a 
certain  amount  of  Insurance  on  his  crops, 
whereupon  McCrystal  expressed  some  doubt 
as  to  whether  further  insurance  could  be 
contracted  for,  but  that  he  would  receive 
defendant's  application  subject  to  the  ac- 
ceptance of  the  same  by  the  company;  that 
the  defendant  was  never  informed  by  any 
one  that  said  application  had  ever  been  ac- 
cepted until  after  the  crops  professed  to  be 
protected  by  said  Insurance  had  been  har- 
vested and  said  note  became  due;  that  said 
defendant  never  received  a  policy  for  said 
insurance  at  any  time;  that  the  attempted 
transfer  of  said  note  was  unlawful  and  in 
violation  of  the  statute  of  this  state,  and 
the  defendant  Invokes  said  statute  as  a 
complete  defense  to  this  suit.  The  reply  of 
plaintiff  denies  all  new  matter  pleaded  in  the 
answer.  On  a  trial  of  the  case  to  the  court, 
without  a  Jury,  the  court  found  for  the  plain- 
tiff and  awarded  Judgment  for  the  full 
amount  of  said  note,  with  Interest  and  costs. 
A  motion  for  a  new  trial  having  been  made 
and  overruled,  the  defendant  appeals. 

The  statute  referred  to  In  defendant's  an- 
swer is  as  follows: 


'?t  shall  be  unlawful  for  any  company  «r 
agent  thereof  to  hypothecate,  sell  or  dispose  of 
a  promissory  note,  received  in  payment  for 
any  part  of  a  premium  on  a  policy  of  insurance 
applied  for  under  the  provisions  of  this  chap- 
ter, prior  to  the  delivery  of  the  policy  to  the 
applicant"    Rev.  St  1913,  S  3291. 

The  nndiapated  evidence  shows  that  on 
April  80,  1919,  on  solicitation  therefor  by 
one  McCrystal,  an  agent  for  a  certain  hall 
insurance  company,  the  defendant  gave  to 
McCrystal  an  application  for  a  certain 
amount  of  hall  Insurance  npon  defendant's 
growing  crops,  upon  which  some  insurance 
already  existed ;  that,  because  of  some  doubt 
expressed  as  to  whether  the  insurance 
company  would  accept  the  application  for 
the  increased  Insurance,  McCrystal  stated 
to  the  defendant  that  be  would  receive  the 
application  subject  to  the  company's  accept- 
ance of  the  same;  that  at  the  same  time 
the  defendant  executed  and  delivered  to 
McCrystal  the  note  in  suit;  tliat  on  tlie 
same  day,  or  the  day  following  the  glvln;; 
of  the  note  and  application  to  McCrystal, 
and  before  the  application  had  been  accq)t- 
ed  by  the  Insurance  company,  or  a  pulley 
of  insurance  delivered  to  the  defendant,  Bfc- 
Crystal  sold  and  disposed  of  defendant's  note' 
to  the  plaintiff  herein. 

Under  these  undisputed  facts,  the  apt  of 
McCrystai  in  selling  and  disp<»lng  of  this 
note  to  the  plaintiff  was  a  direct  and  pod- 
tlve  violation  of  the  statnte  above  quoted, 
and  constituted  the  transacttcm  an  utterly 
illegal  and  void  one,  so  far,  at  least  as 
McCrystal  la  concerned.  We  assume  that  this 
much  must  be  and  probably  is  conceded  by 
the  plaintiff.  So  that  the  only  question  left 
in  dispute,  and  the  only  one  for  us  to  de- 
termine, is,  did  the  plaintiff  purchase  and 
receive  the  transfer  of  said  note  from.  Mc- 
Crystal nnder  such  conditions  and  circum- 
stances as  will  entitle  it  to  recover  thereon? 

There  are  some  other  facts  practically  nn- 
disputed  which  apply  to  the  plalnttfTs  partici- 
pation in  the  selling  and  purchasing  of  this 
note.  These  are  that  the  plaintiff  knew, 
before  and  at  the  time  it  purchased  this  note 
from  McCrystal,  that  the  policy  of  insur- 
ance, the  premium  for  which  this  note  was 
given,  had  not  been  delivered  to  the  defend- 
ant for  plaintiff  bought  it  either  on  the 
very  day  or  the  day  f(dlowlng  its  execu- 
tion and  delivery  by  the  defendant  to  Mc- 
Crystal. In  the  very  nature  of  things  Rals- 
ton, the  president,  of  the  plaintiff  bank,  and 
who  represented  the  bank  in  this  transaction, 
knew  that  it  was  a  practical  impossibility  for 
(he  policy  to  have  been  executed  and  ddiv- 
ered  to  Uie  defendant  before  that  time.  Be- 
sides, there  is  conclusive  evidence  that  Ral- 
ston had  actual  knowledge  of  and  nnder- 
sttood  the  fact  that  the  policy  had  neither 
been  issned  nor  delivered  to  anybody  at  the 
time  be  purdiased  tbls  note,  tor  he  testified 
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that  he  waa  familiar  with  the  business  of 
writing  hall  Insurance,  and.  bad,  himself, 
much  experience  as  a  solicitor,  and  knew  that 
a  hail  insurance  company  would  not  send  a 
iwlicy  to  the  insured  until  the  cash  for  the 
premium  bad  been  received  by  it,  and  that 
one  of  the  reasons  he  purchased  the  note 
was  to  famish  to  McCrystal  the  cash  to  send 
this  company  In  payment  for  this  and  other 
polldea 

Under  these  facts  and  circumstances,  there- 
fore, can  plaintiff  claim  it  took  the  note 
free  of  Its  infirmity  and  recover  thereon 
regardless  of  the  sltnation?  If  it  did  and 
can,  then  It  was  foUy  to  have  written  this 
provision  Into  the  statutes,  for  to  sanction 
such  a  transaction  would  defeat  the  sole  and 
only  purpose  and  object  of  the  statute,  name- 
ly, to  prevent  irresponsible  insurance  com- 
panies and  their  agents  from  realizing  on  the 
obligations  of  applicants  for  insnrance  be- 
fore delivery  of  the  policies,  and  without  glv* 
ing  them  the  protection  contracted  for. 

It  Is  said  tha  statute  does  not  Invel^ 
against  the  par<Aa8er  of  a  note  thus  hyt>othe- 
cated,  but  against  the  seller  only.  It  Is  true 
the  statute  does  not,  in  express  terms,  make 
the  act  of  purchasing  a  note,  under  tbe  clr- 
cnmstances  stated,  nnlawfuL  Nevertheless, 
plaintiff,  In  taking  the  part  It  did  in  the 
transaction,  certainly  violated  the  spirit  of 
the  law.  As  said  in  the  defendant's  brief, 
there  could  be  no  seller  without  a  purchaser, 
80  that  when  plaintiff  purchased  said  note 
he  knew  McCrystal,  the  holder  thereof,  had 
no  lawful  right  to  sdl  It,  and  that  It  was  a 
direct  violation  of  the  written  statute  for 
him  to  do  so.  With  full  knowledge  of  this 
fact,  plaintiff  actively  aided  and  abetted 
McCrystal  In  the  commission  of  the  unlaw- 
fal  act,  and  without  whose  aid  the  unlaw- 
ful act  could  not  have  been  committed.  In 
oar  opinion  such  an  act  on  the  part  of  the 
plaintiff  is  an  assault  upon  tbe  law,  as  well 
as  upon  good  morals,  whether  a  particular 
statute  made  It  so  or  not,  which  this  court 
will  not  sanction  noi^  encourage  by  aiding 
the  one  so  offending  to  recover  on  an  al- 
leged cause  of  action  based  solely  upon  the 
unlawful  transaction. 

*Trhe  maxims  *Ex  turpi  causa  non  oritur  ac- 
tio' and  'ESx  dolo  male  non  oritur  actio,'  founded 
aa  they  are  on  sound  morals,  have  for  a  long 
time  been  applied  by  courts  in  tbe  practical'  ad- 
ministration of  justice.  Under  tbe  doctrine  ex- 
pressed in  these  maxims  it  has  been  said  that 
no  court  will  allow  itself  to  be  made  the  in- 
strument of  enforcing  obligationB  alleged  to 
arise  out  of  a  contract  or  transaction  which  is 
Illegal.  The  rule  rests  upon  tbe  broad  ground 
that  no  conrt  will  allow  itself  to  be  used  when 
IIb  judgment  will  consummate  an  act  forbidden 
by  law.  •  *  •  The  general  rule  that  no  ac- 
tion can  be  based  on  an  illegal  contract  Is  there- 
fore not  open  to  question."  6  B.  0.  L.  816,  S 
21B. 


In  Budolf  V.  Wlntera,  7  Neb.  125.  It  ia 
said: 

"Whenever  a  claim  is  bottomed  on  an  immoral 
or  illegal  transaction,  no  right  whatever  can 
be  founded  upon  such  contract  which  the  law 
will  sanction  or  the  courts  maintain." 

[2]  The  plaintiff  cites  tbe  case  of  Citizens' 
State  Bank  t.  Nore,  67  Neb.  69,  93  N.  W. 
160,  60  Ia  R.  A.  737,  2  Ann.  Cas.  604,  as 
authority  for  the  contention  that  plaintiff 
has  tbe  right  to  recover  on  the  note  in  suit 
We  think  the  case  la  not  in  point.  The  bank. 
In  the  case  cited,  had  no  knowledge  of  any 
infirmity  in  the  note  purchased.  In  the  opin- 
ion it  is  said: 

"Brett  [the  seller  of  the  note]  was  a  stranger 
In  the  town  and  the  cashier  had  seen  him  only 
once  tfefore,  but  there  is  no  evidence  that  tbe 
cashier  or  any  of  plaintiff  in  error's  oflScers  or 
agents  bad  any  knowledge  or  notice  of  the  pur- 
pose for  which  tbe  note  was  given." 

And,  therefore,  tbe  court  hdd  tlie  par' 
diaser  to  be  a  bona  fide  bolder.  In  tbe  CSM 
at  bar,  however,  the  plaintiff  bank  had  tah 
and  complete  knowledge  of  the  infirmity  of 
the  note  purchased,  and  therefore  was  not 
a  bona  flde  holder,  neither  was  It  an  In- 
nocent purchaser  under  the  Negotiable  In- 
struments Act.     Rev.  St.  1913,  i  6374. 

It  may,  perhaps,  be  proper  here  to  call 
attention  to  the  case  of  Bank  of  College  View 
V.  Nelson,  No.  21463,  188  N.  W.  100.  In 
that  case  this  court  held,  throngh  Bose,  3„ 
delivering  tbe  opinion: 

"As  a  general  rule,  courts  will  not  refuse  to 
enforce  a  bank's  contract  for  tbe  loan  of  money, 
or  disallow  damages  for  a  breach  thereof, 
merely  because  the '  amount  lent  exceeds  20 
per  cent,  of  the  capital  and  surplus,  notwith- 
standing a  statute  penalizing  the  banks  for  ex- 
ceeding that  limit." 

In  the  body  of  the  opinion  it  Is  said: 

"In  limiting  the  amount  of  an  individual  loan 
to  20  per  cent,  of  the  capital  and  surplus  and 
in  directing  punishment  for  exceeding  that  lim- 
it, the  statute  established  a  rule  for  tbe  gov- 
ernment of  the  bank." 

The  statute  In  the  case  referred  to  was 
not  enacted  for  the  particular  purpose  of 
protecting  tbe  borrower,  but  as  "a  rule  for 
tbe  government  of  the  bank."  Here,  in  our' 
opinion,  lies  an  important  distinction  be- 
tween the  case  referred  to  and  the  one  at 
bar.  The  statute  In  the  case  at  bar  was 
evidently  enacted  for  the  express  purpose 
of  protecting  the  maker  of  a  note,  executed 
under  the  circumstances  Indicated,  who  had 
no  part  In  Its  unlawful  transfer,  yet  who 
may  be  grossly  defrauded  by  Bu<di  transfer 
except  as  be  is  protected  by  tbe  statute. 

We  think  the  court  erred  in  rendering  a 
judgment  for  tbe  plaintiff,  and  tbe  same  la 
reversed. 
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ECHOLS  V.  MUTUAL  LIFE  INS.  CO.  OF 
NEW  YORK.     (No.  21279.) 

(Supreme  Court  of  Nebraska.    July  7,  1921.) 

(BfUaliu  by  the  Court.) 

1.  Insurance  4=9l4l  (2)— Insurer  may  waive 
provisions  that  poiicy  shail  not  become  bind- 
ing unlees  flrat  premlnm  paid  or  that  no 
agent  ha»  power  to  modify  the  contract. 

ProvisiODB  in  a  contract  of  life  insurance  to 
the  effect  that  tJbe  policy  does  not  become  a 
binding  contract  of  insurance  unless  and  until 
the  first  premium  is  paid,  and  that  no  agent 
of  the  company,  or  other  person,  has  power  on 
behalf  of  the  company  to  modify  the  contract 
of  insurance  or  to  extend  the  time  of  paying 
any  premium,  are  for  the  benefit  of  the  company 
and  may  be  waived  by  it, 

2.  Insurance  «=»I4I(2)— Giving  note  held  pay- 
ment of  first  premium  as  between  insured  and 
Insurer. 

In  such  cahe,  where  a  rule  of  the  company 
permits  the  agent  to  take  a  note  of  the  insured 
payable  to  himself  for  the  first  premium,  the 
agent  being  held  responsible  to  the  company 
for  the  net  premium,  the  agent  becomes  the 
debtor,  and  when  he  delivers  the  policy  to  the 
insured  under  an  agreement  to  extend  the  time 
of  paying  the  premium  and  to  take  the  note  of 
the  insured  for  such  premium,  but  no  note  is 
given  for  the  reason  that  the  agent  had  no 
blank  forms  with  him  at  the  time,  and  it  was 
agreed  that  the  agent  would  see  insured  in  a 
few  days  and  get  the  note,  and  the  agent  left 
the  city  two  days  thereafter  without  procuring 
the  note,  and  before  his  return  the  insured  died, 
such  transaction  will  be  deemed  a  payment  of 
the  premium  as  between  the  insured  and  the 
company. 

3.  Insurance  «=»  141  (2)— Agreement  by  agent 
for  extension  of  time  of  payment  of  first  pre- 
mium held  waiver  of  conditions  of  contraoL 

In  such  case,  an  agreement  by  the  agent 
to  extend  the  time  of  paying  the  premium  will 
be  regarded  as  a  waiver  by  the  company  of  the 
conditions  of  the  contract  of  insurance  respect- 
ing time  of  paying  the  premium,  and  the  limita- 
tions of  the  power  of  the  agents  to  extend  the 
time  of  such  payment. 

4.  Insurance  <s=395  —  Notice  to  general  agent 
held  notice  to  Insurer. 

Notice  to  a  general  agent  of  a  life  insur- 
ance company,  having  authority  to  solicit  insur- 
ance, to  make  out  and  forward  applications,  to 
deliver  the  assured's  policies  when  returned, 
and  to  collect  and  transmit  premiums,  will  op- 
erate as  notice  to  the  company,  and  it  will  be 
bound  by  acts  then  done  by  him  in  respect  to 
the  business  be  is  transacting. 

5.  Insurance  ®=»665 (2)— Evidence  sustaining 
Itnding  that  insured  was  In  good  health  at 
delivery  of  policy. 

Evidence  examined,  and  held  to  sustain  the 
findings  of  the  trial  court. 

Appeal  from  District  Ck>urt,  Dodge  Cioan- 
ty;  Button,  Judge. 


Action  by  Ula  W.  Bchols  against  tbe  Mu- 
tual life  Insurance  Ck>inpany  of  New  York. 
Judgment  for  plaintiff,  and  defendant  aii- 
peals.    Affirmed. 

Montgomery,  Hall  &  Toung,  of  Omaha,  for 
appellant 

Courtrlght,  Sldner,  IJee  &  Jones,  of  Fre- 
mont, for  appellee. 

Heard  before  MORRISSET,  0.  J.,  and 
DAY,  DEAN,  and  LETTON,  JJ. 

DAY,  J.  The  plaintiff  recovered  a  Judg- 
ment against  tbe  defendant  up<»  a  life  In- 
surance policy  In  which  she  was  named  as 
beneficiary.  By  stipulation  of  t)ie  parties,  a 
Jury  was  waived,  and  trial  was  had  to  the 
court.   Defendant  appeals. 

It  was  pleaded  as  a  defense  tbat  tfie  first 
premium  was  never  paid,  and  also  that  the 
policy  was  never  delivered  to  and  received 
by  the  Insured  during  his  continuance  in 
good  health;  that  these  requirements  were 
conditions  precedent  to  the  contract  of  in- 
surance tiecoming  binding  %pd  effective,  and 
that  therefore  the  policy  never  became  a 
binding  contract  The  reply  pleaded  a  waiv- 
er of  the  conditions  of  the  contract  requir- 
ing the  first  premium  to  be  paid  before  the 
policy  became  effective,  and  alleged  that 
credit  was  extended  to  the  Insured  for  the 
payment  of  the  first  premium,  and  tbat  with- 
in the  time  of  the  extended  credit  full  pay- 
ment of  the  premium  was  tendered  and  re- 
fused. The  reply  also  denied  the  allegations 
of  the  answer,  and  alleged  that  at  tbe  time 
tbe  policy  was  delivered  to  and  received  by 
tbe  Insured  be  was  in  good  health.  A  brief 
reference  to  tbe  facts  wlU  serve  to  make 
clear  tbe  precise  points  in  controversy. 

The  record  shows  that  on  October  30, 1918, 
Philip  K.  Bchols,  the  Insured,  who  lived  at 
Cheyenne,  Wyoming,  made  application  to 
the  defendant  company  through  its  local 
soliciting  agent,  Theodore  Thulemeyer,  for 
a  life  insurance  policy  In  the  sum  of  $5,000, 
requesting  tberdn  that  his  wlfe,'Ula  W.  Ech- 
ols, be  named  as  beneficiary.  At  the  time 
tbe  application  was  made,  It  was  agreed  be; 
tween  Thulemeyer  and  the  Insured  that  If 
tbe  company  accepted  the  risk  and  Issued 
the  policy.  Insured  should  have  60  or  90  dajrs 
in  which  to  pay  the  first  premium  of  $125.25, 
and  that  a  note  was  to  be  given  therefor. 
Tbe  application  was  made  upon  one  of  the 
printed  forms  provided  by  tbe  company,  and 
contained  a  recital  that  tbe  insured  under- 
stood the  Mlpulations  contained  therein, 
which.  In  so  far  as  they  have  any  application 
to  tbe  present  Issues,  are  as  follows : 

"The  proposed  policy  shall  not  take  effect  un- 
less and  until  the  first  premium  shall  have 
been  paid  during  my  continuance  in  good  health, 
and  unless  also  the  policy  shall  have  been  de- 
livered to  and  received  by  me  during  my  con- 
tinuance in  good  health." 
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And  further: 


"I  a^ee  that  no  agent  or  other  person  ex- 
cept the  president,  rice-preaident,  a  second 
rice-president,  a  secretary,  or  the  trsasnrer  of 
the  company  has  power  on  behalf  of  the  com- 
pany to  make,  modify  or  discharge  any  con- 
tract of  insurance,  to  extend  the  time  for  pay- 
ing a  premium,  to  waive  any  lapse  or  forfeiture, 
or  any  of  the  company's  rights  or  require- 
ments." 

The  policy  also  contained  a  stlpuIatloD  in 
Bnbstantlally  the  same  language  as  the  clause 
last  above  quoted.  The  application  and  the 
medical  examination  were  forwarded  to  the 
h<Mne  office  of  the  company  in  the  city  of  New 
Tork,  and  in  due  course  of  business  the  ap- 
plication was  accepted  and  a  policy  issued 
thereoQ.  On  November  6,  1918,  the  policy 
was  mailed  by  the  home  ofiice  to  Its  Denver, 
Ck)Iorado,  agency  for  the  purpose  of  delivery. 

It  appears  that  the  company  maintains  a 
C^eral  agency  at  Denver,  which  has  general 
diarge  of  the  business  of  the  company  origi- 
nating In  the  states  of  Colorado  and  Wyo- 
ming. This  Denver  agency  was  In  charge  of 
O.  O.  Watson,  who  Is  styled  "manager,"  ind 
yiho  had  authority  to  appoint  soliciting 
agents,  collect  premiums,  deliver  x>olicles, 
and  In  fact  conduct  a  branch  office  of  the 
company's  business  within  the  states  men- 
tioned. The  Denver  agency,  however,  did 
not  pass  upon  applications  for  insurance  or 
issue  policies. 

On  November  13,  1918,  the  policy  was  re- 
ceived at  the  Denver  agency,  and  by  It,  on 
the  same  day,  mailed  to  Thulemeyer  at 
Cheyenne  for  delivery  and  settlement.  Ow- 
ing to  the  at>Bence  of  Thulemeyer  from  Chey- 
enne, be  did  not  receive  the  policy  until 
Saturday,  November  16,  at  which  time,  at 
about  4  o'clock  p.  m.,  he  met  Echols  by  ap- 
pointment at  Thulemeyer's  room,  and  deliv- 
ered the  policy.  On  that  occasion  It  was 
agreed  that  an  extension  of  time  for  the  pay- 
ment of  the  premium  was  to  be  given  until 
January  2,  1919.  As  to  what  occurred  at 
that  time,  Thulemeyer's  testimony  la  as  fol- 
lows: 

'1  handed  hint  the  policy,  and  he  asked  me 
something  abont  the  settlement,  and  I  asked 
him  when  It  would  suit  him  best  to  pay  for  the 
policy,  and  he  told  me  it  would  suit  him  best 
if  he  could  pay  for  it  immediately  after  the  first 
of  the  year,  and  I  agreed  to  that  with  the  un- 
derstanding that  he  was  to  give  me  a  note,  of 
course,  which  he  would  have  done  then,  but  I 
had  no  notes  in  my  room,  and  I  told  him  that 
I  would  fix  it  up  with  him  in  a  few  days.  He 
asked  me  then  if  that  would  be  all  right,  and 
I  told  liim,  sure,  it  would  be." 

On  the  day  the  policy  was  delivered  to  the 
Insured,  Thulemeyer  wrote  to  the  Denver 
agency  that  he  had  delivered  the  policy,  and 
asked  Watson  whether  he  could  handle  his 
note.  Whether  he  referred  to  his  own  note 
or  Echols'  note  is  not  entirely  clear.     On 
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Novonber  18  Watson  rcidled  to  Tbuloneyer 
as  follows: 


"With  reference  to  policy  No.  2534687,  Ech- 
ols, which  you  have  delivered,  please  send  note 
to  me  and  I  will  advance  the  net  premium  right 
away." 

Thulemeyer  again  left  Cheyenne  on  Mon- 
day, November  18,  and  was  absent  when  in 
the  due  course  of  mall  Watson's  letter  should 
have  been  received.  In  the  meantime,  and 
before  the  letter  was  delivered  to  Thulemey- 
er, Echols  died,  on  Nov«nber  24,  from  a 
sudden  attack  of  influenza,  without  having 
given  the  note  for  the  premium.  It  appears 
tliat  Thulemeyer  and  Echols  were  personal 
friends,  and  that  Watson  Also  was  acquaint- 
ed with  EcholB.  After  Echols'  death,  biit 
within  the  time  of  the  extended  credit  for 
the  payment  of  the  premium,  payment  of  the 
premium  was  tendered  and  refused. 

It  also  appears,  althouj^  upon  this  point 
there  is  a  little  ccmfusion  in  the  testimony, 
that  a  rule  of  the  company  permitted  its 
agents  to  accept  a  note  In  payment  of  the 
first  premium.  In  such  case,  however,  the 
note  was  to  lie  taken  in  the  name  of  the 
agent,  was  to  be  his  property,  and  the  agent 
was  required  to  remit  the  net  premium  to 
the  company.  The  purpose  of  such  a  rule 
was  no  doubt  to  enable  the  agents  to  extend 
credit  to  persons  of  known  financial  responsi- 
bility In  cases  where  they  were  wUllng  to 
advance  to  the  company  the  net  premium. 

[1-3]  It  is  quite  obvloua  that  the  stipula- 
tions In  the  application  and  policy,  which 
liave  heretofore  been  quoted,  and  which  form 
the  basis  of  the  defenses  pleaded,  are  for  the 
benefit  of  the  company  and  can  be  waived 
by  it,  and  such  waiver  may  be  shown  by 
conduct  on  the  part  of  the  company  which 
indicates  an  intuition  to  do  so.  It  Is 
manifest  that  the  rule  of  the  company 
I)ermlttlng  its  agents  to  accept  notes  in  their 
own  names  for  the  first  premium,  they  l>e- 
comtng  responsible  to  the  company  for  the 
net  premium,  is  entirely  inconsistent  with 
the  provisions  of  the  contract  that  the  policy 
shall  not  take  effect  until  the  first  premium 
shall  have  been  paid,  and  also  inconsistent 
with  the  provisions  that  no  agent  or  other 
person  except  certain  designated  ofBcers 
shall  have  power  on  behalf  of  the  company 
to  extend  the  time  for  paying  the  premium. 
Under  such  circumstances,  the  court  will 
construe  the  action  of  the  company  in  Its 
most  favorable  light  to  the  Insured,  with 
the  view  of  sustatolng  rather  than  defeating 
the  contract.  It  Is  clear  that  the  insured 
believed  at  the  time  the  policy  was  delivered 
to  him  that  he  had  a  valid  and  effective  con- 
tract of  insurance,  and  It  is  equally  clear 
that  Thulemeyer  Intended  that  the  policy 
should  be  effective,  and  that  he  was  to  ad- 
vance the  net  premium  to  the  company.  If 
a  note  had  been  given  by  the  Insured  to 
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Tbalemeyer  for  the  premium,  and  he  had  re- 
mitted the  net  premium  to  the  company,  It 
would  seem  that  the  transaction  would  hare 
been  within  the  express  authority  ot  the 
agent  Does  the  fact  that  no  note  was  actual- 
ly glvoi  by  the  insured,  and  the  net  premium 
was  not  actually  sent  to  the  company  by  the 
agent,  change  the  situation?  Under  the  cir- 
cumstances shown  here,  we  think  not.  As  be- 
tween Thulemeyer  and  the  Insured,  the  par- 
ties had  agrreed  that  a  note  was  to  be  given. 
The  amount  was  fixed,  and  the  time  of  pay- 
ment made  deflnlta  The  policy  was  deliv- 
ered with  that  understanding.  The  only  rea- 
son a  note  was  not  given  at  the  time  was  be- 
cause the  agent  did  not  have  a  blank  form 
with  him.  In  this  situation  the  agent  said 
that  he  would  see  the  insured  in  a  few  days 
and  fix  up  the  note.  On  the  following  Mon- 
day the  agent  was  called  out  of  the  city,  and 
before  his  return  E<chols'  death  occurred. 
The  delivery  to  and  acceptance  by  the  In- 
sured of  the  i>olicy  would  be  a  sulBclent  con- 
sideration to  support  the  promise  to  pay  the 
premium  to  Thulemeyer.  The  note  would 
be  merely  evidence  of  Echols'  obligation  to 
pay  and  could  only  have  been  for  the  pro- 
tection of  Thulemeyer  Individually.  This 
he  could  waive,  and  he  did  so  by  delivering 
the  policy  to  Echols  and  extending  the  time 
of  payment  of  the  premium,  with  the  assur- 
ance that  It  would  be  all  right.  When,  there- 
fore, Thulemeyer  delivered  the  policy  under 
the  agreement  to  extend  the  time  of  payment, 
be  himself  became  liable  to  the  company  for 
the  net  premium.  He  recognized  that  and 
wrote  the  letter  to  Watson  to  arrange  for 
the  payment.  Watson  wrote  to  send  the  note 
and  he  would  advance  the  net  premium.  In 
doing  this,  Watson  was  acting  within  the 
general  scope  of  his  authority  as  manager, 
and  his  act  must  be  regarded  as  binding 
on  the  company.  Watson  and  Thulemeyer 
botlt  considered  the  policy  ^ectlve,  and  that 
the  net  premium  was  to  be  paid  to  the  com- 
pany by  Thulemeyer.  In  permitting  Thule- 
meyer to  become  responslMe  for  the  net 
premium,  the  company  assumed  no  risk  of 
failure  of  payment,  for  It  was  shown  that 
considerable  sums  as  commissions  were  com- 
ing to  Thulemeyer  from  time  to  time  on  pol- 
icies previously  secured  by  him.  Under 
these  facts  we  hold  that  the  provlfdons  of 
this  Insurance  contract,  that  the  policy  does 
not  become  effective  unless  and  until  the 
first  premium  Is  paid,  and  that  no  agent  of 
the  company  except  certain  designated  offi- 
cers has  power  to  extend  the  time  of  pay- 
ing any  premium,  are  for  the  benefit  of  the 
company,  and  may  be  waived  by  it.  And 
where  by  a  rule  of  the  company  its  agents 
are  permitted  to  accept  the  note  of  the  in- 
sured for  the  first  premium,  by  taking  the 
note  in  their  own  names,  and  themselves 
becoming  responsible  to  the  company  for  the 
net  premium,  and  where  the  agents  of  the 


cmnpany  autborlMd  to  dellvar  polldea  and 
collect  premiums  dellva  the  policy  to  the 
insured  under  an  agreement  to  extend  the 
time  of  paying  the  premium,  and  to  take  the 
note  of  the  insured  for  the  same,  but  no  note 
is  given  for  the  reason  that  the  agent  bad 
no  blank  notes  with  him  at  the  time,  and  it 
was  further  agreed  that  the  agent  would 
see  the  insured  in  a  few  days  and  get  the 
note,  and  the  agent  left  the  city  two  days 
thereafter  without  procuring  the  note,  and 
before  bis  return  the  Insured  died,  snch 
transactions  will  be  considered  a  waiver 
of  the  provisions  of  the  contract  of  In- 
enrance,  and  as  between  the  insured  and  the 
company  will  be  deemed  a  payment  of  the 
premium. 

[4]  In  addition.  It  will  be  observed  that 
Watson  was  the  general  manager  of  the  com- 
pany's business  in  the  states  of  Colorado 
and  Wyoming,  and  that  he  bad  been  notified 
by  Thulemeyer  that  the  policy  had  been  de- 
livered without  the  i>ayment  of  the  premium, 
and,  inferentlally  at  least,  that  an  extmislon 
of  time  for  paying  the  premium  had  been 
granted  to  the  insured.  This  notice  to  Wat- 
son was  in  legal  effect  notice  to  the  com- 
pany as  to  what  had  been  done.  .  It  Is  a 
general  principle  of  agency  that  knowledge 
to  the  agent  is  knowledge  to  the  principal. 
In  80  far  as  such  knowledge  pertains  to  mat- 
ters within  the  scope  of  the  agent's  powers. 
Watson  knew  that  the  policy  had  been  de- 
livered without  restriction;  that  the  pre- 
mium had  not  been  paid;  that  an  extension 
of  time  for  paying  the  premium  had  been 
given;  and  that  Thulemeyer  had  become 
liable  for  the  net  premium ;  and  yet  he  made 
no  objection  or  protest  On  the  contrary, 
be  acquiesced  and  approved  of  what  had 
been  done,  and  lent  his  aid  to  Thulemeyer 
to  raise  the  amount  of  the  net  premium  for 
remittance  to  the  company.  Watson's  knowl- 
edge will  be  treated  as  the  knowledge  of  the 
company,  and  his  act  the  act  of  the  company. 
After  the  company's  agents  had  Induced  the 
Insured  to  believe  that  he  was  protected  by 
his  policy,  the  company  is  estopped,  after 
the  death  of  the  insured,  to  claim  that  the 
policy  never  became  effective  because  the 
first  premium  had  not  been  paid. 

The  principle  here  involved  was  consider- 
ed In  German  Ins.  Co.  v.  Shader,  68  Neb.  1, 93 
N.  W.  972,  60  L.  R.  A.  918,  in  an  oirinlon  by 
Commissioner  Pound,  and  It  was  held: 

"Provisions  in  a  policy  of  Insurance  that  the 
risk  shall  not  attach  unless  the  premium  has 
been  actually  paid  are  waived  in  case  the  pol- 
icy is  delivered  upon  an  agreement  to  extend 
credit,  and  the  insurer  does  not  take  advantage 
of  said  provisions,  but  treats  the  policy  as  in 
force." 

And,  In  discussing  the  proposition,  the 
court  said: 

"The  general  rule  that  an  insurance  company 
cannot  take  advantage  of  conditions  in  a  policy 
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whereby  aneh  policy  U  to  be  void  by  reason  of 
drcamstanees  existing  at  the  time  the  policy 
Issued,  in  case  the  facts  were  known  to  it« 
agent  at  the  time,  has  been  recognized  oniTer- 
sally.  More  recently  insurance  companies  have 
sought  to  avoid  the  consequence  of  this  well- 
established  rule  by  provisions  to  the  effect  that 
the  conditions  of  the  policy  could  be  waived 
only  by  written  indorsement,  and  by  clauses  in 
which  agents  are  forbidden  to  waive  any  of  the 
conditions  of  the  policy  in  any  other  manner. 
Notwithstanding  provisions  of  this  type,  an 
overwhelming  majority  of  the  state  courts  have 
continued  to  apply  the  rule  that  an  insurance 
company  cannot  set  up  that  a  policy  issued  by 
its  agent  with  knowledge  of  the  facts  was  void 
when  it  was  issued,  by  reason  of  facts  which 
he  well  knew.  Including  our  own  court,  the 
courts  of  some  twenty-seven  states,  at  least, 
have,  upon  one  ground  or  another,  adhered  to 
this  doctrine  In  the  face  of  these  provisions  as 
to  waiver." 

As  bearing  generally  upon  the  questions 
dlscnased,  see  Washburn  v.  United  States 
Casualty  Co.,  108  Me.  429,  81  Att.  676;  Ber- 
liner V.  Travelers  Ins.  Ca,  121  Oal.  451,  63 
Pac.  922;  Griffith  t.  New  York  Life  Ins.  Co., 
101  Cal.  627,  36  Pac.  113,  40  Am.  St  Rep. 
86;  Home  In&  Co.  v.  Gllman,  Eiz'r,  112  Ind. 
7,  13  N.  S3.  118;  Bush  v.  Insurance  Co.,  86 
Ho.  App.  166. 

[S]  Appellant  contends  that  the  insured 
was  not  In  good  health  at  the  time  of  the 
delivery  of  the  policy  to  Mm  on  November 
16,  1918.  We  have  examined  the  record,  and 
find  there  Is  gome  conflict  as  to  the  precUe 
time  the  insured  became  ill,  but  there  is 
ample  evidence  in  the  record  to  support  the 
finding  made  by  the  trial  judge  that  the  In- 
sured was  in  good  health  at  the  time  of  the 
deliv«7  of  the  policy,  and  his  finding  of 
ftict  upon  conflicting  evidence  is  oititled  to 
the  same  weight  as  the  flndlng  of  a  jury 
would  be  given,  and,  under  the  familiar  rule 
in  force  in  this  state,  will  not  be  disturbed 
unless  clearly  wrong. 

In  view  of  the  liberal  allowance  made  to 
plaintiff's  attorneys  in  the  trial  court,  an  at- 
torney's fee  of  only  ^100  is  allowed  in  this 
court 

The  judgment  of  the  district  court  Is 
•fflrmed. 


STATE  V.  FARMERS'  STATE  BANK  OF 

DECATUR  et  al.  (lAMS,  Intervener). 

(No.  21725.) 

(Supreme  Court  of  Nebraska.    July  7,  1921.) 

(Byllatrnt  by  the  Court.) 

Appeal  and  error  «=>  1097(1)— A  question  de- 
termined will  not  ordinarily  be  re-examlnetf 
.  M  a  second  appeal. 

A  question  once  determined  in  the  appellate 
court  will  not  ordinarily  be  re-examined  there 
on  a  second  appeal  in  the  same  case,  ' 


Appeal  from  District  Court  Bart  County; 
Goas,  Judge. 

Proceeding  by  the  State  of  Nebraska 
against  the  Farmers'  State  Bank  of  Decatur 
and  others,  In  which  the  bank  was  declared 
insolvent  and  placed  In  receiver's  hands,  and 
In  which  an  Intervention  petition  was  filed 
by  Frank  lams,  upon  his  death  prosecuted 
by  CJharles  lams,  as  administrator,  and  the 
Oakland  State  Bank,  in  behalf  of  Itself  and 
others.  Intervened.  The  court  found  that 
the  bank  guaranty  funds  and  the  claim  of 
lams  were  of  equal  rank,  and  on  that  basis 
prorated  the  funds  in  the  receiver's  bands 
and  the  State  and  the  Oakland  State  Bank 
appeal.    Affirmed. 

See,  also,  101  Neb.  210,  162  N.  W.  637, 
101  Neb.  286,  163  N.  W.  318,  101  Neb.  778, 
185  N.  W.  145,  108  Neb.  194,  170  N.  W.  901. 

The  Attorney  General  and  J.  A.  Slnghaos, 
of  Tekamah,  for  appellants. 
John  L.  Webster,  of  Omaha,  for  appellee. 

Beard  before  MORRISSET,  C.  J.,  and 
ALDRICH,  DAY,  DEAN,  FIANSBURG, 
LETTON,  and  BOSB,  JJ. 

PER  CURIAM.  This  is  a  c<mtroversy 
over  the  dlstrlbutiott  of  the  funds  in  the 
hands  of  the  receiver  of  the  insolvent  Farm- 
ers' State  Bank  of  Decatur,  Nebraska.  It 
failed  when  it  was  Indebted,  among  others, 
to  Frank  lams  in  the  sum  of  $12,000.  He 
filed  his  claim  as  a  depositor  and  demanded 
payment  out  of  the  bank  guaranty  funds, 
but  he  was  held  to  be  a  general  creditor 
and  not  a  depositor  within  the  meaning  of 
the  state  banking  law.  Payment  out  of  the 
bank  g:uaranty  funds  was  not  allowed.  lams 
V.  Farmers'  State  Bank,  101  Neb.  778,  165 
N.  W.  146.  Later  lams  intervened  in  the 
proceeding  to  wind  up  the  affairs  of  the 
insolvent  bank  and  demanded  payment  out 
of  the  funds  derived  from  the  assets  in  the 
hands  of  the  receiver.  The  state  of  Nebraska, 
for  the  protection  of  the  bank  guaranty  funds, 
and  the  Oakland  State  Bank,  in  behalf  of 
itself  and  all  other  banks  that  contributed 
to  the  bank  guaranty  funds,  pleaded  that  ths 
funds  in  the  hands  of  the  receiver  of  the 
insolvent  bank  were  insufficient  to  reimburse 
the  bank  guaranty  funds  paid  to  depositors 
and  that  the  bank  guaranty  funds  were  en- 
titled to  a  preference  over  the  claim  of  lams, 
a  general  creditor.  A  fuller  statement  of 
the  facts  will  be  found  In  State  v.  Farmers' 
State  Bank,  103  Neb.  194,  170  N.  W.  901. 
The  trial  court  found  that  the  bank  guaranty 
funds  and  the  claim  of  lams  were  of  equal 
rank,  and  on  that  basis  prorated  the  funds 
In  the  hands  of  the  receiver  of  the  insolvent 
bank.  The  state  of  Nebraska  and  the  Oak- 
land State  Bank  have  appealed. 

Are  the  bank  guaranty  funds,  out  of  which 
the  depositors  of  the  Insolvent  bank  were 
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paid,  entitled  to  priority  over  the  dalm  of 
lama  In  the  distribution  of  the  funds  in  the 
hands  of  the  receiver?  TMs  is  the  question 
t>re8ented  by  the  appeaL  In  denying  the 
preference  in  favor  of  the  bank  guaranty 
funds  the  trial  court  followed  a  ruling  of 
this  court  on  a  former  api)eal  in  the  same 
case.  State  v.  Farmers'  State  Bank,  103 
Neb.  194,  170  N.  W.  901. 

While  this  court's  ruling  on  the  former 
appeal,  which  the  trial  court  followed  after 
the  cause  had  been  remanded  for  further  pro- 
ceedings, appears  to  be  erroneous  when  here 
and  now  read  in  connection  with  the  statute 
construed,  it  is  the  law  of  this  case.  A  ques- 
tion cnice  determined  in  the  appellate  court 
will  not  ordinarily  be  re-examined  there  on 
a  second  appeal  in  the  same  case. 

Affirmed. 


BRINGEN  V.  WOLF  et  al.    (No.  21595.) 

(Supreme  Comt  of  Nebraska.    July  15,  1921.) 

(Bylldbw  by  the  Court.) 

Fraud  «s»3l,  64(1)— RoMOdles  for  frauiiulent- 
ly  iadncing  purchase  of  property  enumerated; 
renewal  of  note  for  price  not  a  waiver  of 
fraud  u  a  matter  of  law. 
A  person  who  has  been  induced  by  fraud  to 
purchase  property,  when  he  discovers  the  fraud, 
may,  at  bis  election,  rescind  the  contract  and 
recover  back  all  that  be  has  parted  with  there- 
on; or,  when  the  contract  of  sale  has  been  ex- 
ecuted, in  whole  or  in  part,  before  the  discov- 
ery of  the  fraud,  he  may  affirm  the  contract  and 
maintain  an  action  for  his  damages  resulting 
from  the  antecedent  fraud,  or,  when  sued  for 
the  purchase  price,  he  may  plead  said  damages 
by  way  of  recoupment.  The  question  of  waiver 
is  a  question  of  intention,  and  this  right  of  ac- 
tion for  deceit  will  not  be  held  to  have  been 
waived  unless  the  intention  of  its  possessor  to 
make  such  waiver  clearly  appears.  Obtaining 
an  extension  of  time  and  the  renewal  of  a 
note  given  for  the  purchase  price  of  said  prop- 
erty is  not  a  waiver  of  such  right  of  action  as 
a  matter  of  law. 

Appeal  from  District  CTourt,  Boone  Oran- 
ty ;  Button,  Judge. 

Action  by  Ole  G.  Bringen  against  Max 
Wolf  and  Julius  Wolf,  partners  doing  busi- 
ness in  the  state  of  Nebraska,  under  the 
firm  name  of  Wolf  Bros.  Judgment  for 
defendants,  and  plaintiff  appeals.  Reversed 
and  remanded. 

J.  S.  Armstrong  and  V.  B.  Garten,  both 
of  Albion,  and  Albert  &  Wagner,  of  Colum- 
bus, for  appellant. 

F.  D.  Williams,  of  Albion,  for  appellees. 

Heard  before  LETTON,  DAT,  and  DEAN, 
JJ.,  and  CIjEMENTS.and  MORNING,  Dis- 
trict Judges. 


CiliElfENTS,  District  Judge.  This  Is  an 
action  for  damages  alleged  to  have  been 
sustained  by  plaintiff  in  consequence  of  the 
sale  of  cattle,  infected  by  a  disease  known  as 
"pink-eye,"  to  plaintiff  by  defmdants,  who. 
It  Is  alleged,  had  knowledge  of  the  condition 
of  the  cattle,  but  represented  to  the  plaintiff 
that  they  were  all  right  and  sound.  At  the 
dose  of  the  evidence,  on  motion  of  defend- 
ants, the  court  Instructed  the  Jury  to  re- 
turn a  verdict  for  defendants,  which  was 
done  and  a  Judgment  for  defendants  was  en- 
tered thereon.  From  said  Judgment,  the 
plalntifl  appealed. 

By  admissions  and  undisputed  evidence  it 
is  established  that  on  Saturday,  the  1st  day 
of  May,  1915,  the  defendants  sold  to  plaintiff 
39  head  of  yearling  cattle,  then  in  the  stock- 
yards at  Albion,  Nebraska,  for  $36  a  head, 
and  plaintiff  gave  defendants  his  promissory 
note  for  the  purchase  price  thereof,  pay- 
able in  six  months  and  secured  by  chattel 
mortgage  on  said  stock.  The  sale  was  com- 
pleteid  on  the  following  Monday  by  the  de- 
fendants delivering  said  cattle  to  plaintiff  at 
his  pasture  situated  about  ten  miles  from 
Albion.  When  said  note  became  due,  on 
November  1,  1915,  plaintiff  gave  a  renewal 
note  therefor,  due  In  six  months,  with  some 
additional  security,  and  defendants  retained 
both  the  original  and  renewal  notes.  When 
the  renewal  note  became  due  and  payment 
was  requested,  plaintiff,  for  the  first  time, 
notified  defendants  that  said  cattle  were 
diseased  when  he  bought  them  and  demand- 
ed a  reduction  in  the  amount  of  the  note 
for  that  reason.  This  was  refused  and,  un- 
der pressure,  plaintiff  paid  the  note  in  full. 

While  the  evidence  is  conflicting,  there  is 
sufficient,  if  believed,  to  show  that,  at  the 
time  of  said  sale,  the  defendants  represent- 
ed to  the  plaintiff  that  said  cattle  were  all 
right;  that  he  relied  on  said  representation 
in  purchasing  the  cattle;  that  the  cattle 
were  not  all  right,  as  some  of  them 
were  afflicted  with  a  disease  commonly 
known  as  "pink-eye";  that  plaintiff  did  not 
know  that  they  bad  any  disease  imtll  after 
they  bad  been  delivered  and  placed  in  his 
pasture  and  commingled  with  plaintifTs  other 
cattle  therein;  that  he  first  discovered  that 
they  were  diseased  the  next  day  after 
they  were  so  delivered;  that  three  of  the 
cattle  so  purchased  of  defendants  died  from 
said  disease,  many  others,  including  cattle 
which  plaintiff  owned  before  said  purchase 
and  with  which  cattle  they  had  been  com- 
mingled, became  infected  with  said  disease 
and  plaintiff  sustained  damages  in  conse- 
quence thereof.  Plaintiff  testified  that  at 
the  time  the  sale  was  made  it  was  agreed 
that  he  should  have  a  year's  time,  and  that 
the  renewal  of  the  original  note  was  made 
In  pursuance  of  that  agreement.    Defendants 
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deny  this,  and  say  that  they  extended  tbe  |  opinion  several  cases  are  dted  aa  support- 
time  of  payment  at  plalntlflTs  request  i  Ing  said  proposition.    Some  of  them,  as  well 


In  its  peremptory  Instruction  to  the  Jnry 
the  court  said: 

"Gentlemen  of  the  Jury.  The  court  holds 
that  when  the  plaintiff  gave  the  renewal  note  he 
had  knowledge  that  the  cattle  had  the  pink-eye, 
and  thereby  waived  any  frand  in  tbe  original 
contract.  Tou  are,  therefore,  directed  to  return 
a  verdict  for  the  defendants." 

It  will  be  noted  that  this  instruction  Is 
based  wholly  on  tbe  iMropositlon  that  the 
giving  of  tbe  renewal  note  constituted  a 
waiver  of  the  alleged  frand  as  a  matter  of 
law.  No  other  basis  for  said  Instruction 
or  reason  for  giving  it  is  suggested  by  the 
court  or  is  urged  by  counsel  for  defend- 
ants, and  tbe  determination  of  this  case 
rests  wholly  on  whether  said  proposition  cor- 
rectly states  the  law. 

It  Is  a  well-established  and  familiar  rule 
tbat  one  who  has  been  Induced  by  fraud  to 
purchase  and  agree  to  pay  for  property  has, 
at  his  election,  one  of  two  remedies.  (X)  He 
may  rescind  the  contract  and  recover  back 
whatever  he  has  parted  with  thereon.  (2) 
Be  may  afflrm  the  agreement  and  maintain 
an  action  for  damages  resulting  from  the 
deceit,  or,  when  sued  by  the  vendor  to  re- 
cover the  price  for  which  tbe  property  was 
sold,  may  plead  such  damages  by  way  of  re- 
coupment Pollock  y.  Smith,  49  Neb.  864, 
69  N.  vr.  812;  Kaup  v.  Schlnstock,  88  Neb. 
95,  129  N.  W.  184.  That  this  is  a  general 
rule  which  applies  in  all  cases  where  the 
contract  has  been  fully  executed  before 
the  discovery  of  the  fraud  is  held  by  prao- 
tlcally  all  antborlties.  By  the  weight  Ot 
authority,  said  rule  Is  not  applicable  In 
a  case  where  the  fraud  Is  discovered  while 
the  contract  is  wholly  executory.  The  reason 
given  for  this  limitation  of  the  general  rule 
la  that,  where  a  person  discovers  tbe  fraud 
when  he  is  still  wholly  at  liberty  to  save  him- 
self from  Ita  effects,  what  he  thereafter  does 
to  his  own  Injury  la  self-inflicted,  and  one 
may  not  recover  damages  which  resulted 
from  his  own  acts  instead  of  the  act  of 
the  other  party  to  the  contract  Bean  t. 
Blckley,  187  Iowa,  689,  174  N.  W.  683,  and 
authorities  cited. 

There  is,  bowever,  a  sharp  conflict  In  tbe 
authorities  as  to  whether  said  general  rule  is 
applicable  in  a  case  where,  at  the  time  of  the 
discovery  of  the  fraud,  tbe  contract  has  been 
executed  in  part  and  a  part  Is  still  executory. 
Some  authorities  seem  to  bold  that,  where 
tbe  injured  party  discovers  the  fraud  before 
the  contract  has  been  fully  executed  and  con- 
tinues to  carry  It  out,  he  thereby  condones 


as  some  dted  in  defendants'  brief,  are  not 
authority  therefor,  as  the  contracts  under 
consideration  therein  were  whtdly  executory 
when  the  frand  was  discovered. 

The  other  rule  la  that,  if  the  contract  be 
executed  in  whole  or  in  part  before  the  fraud 
is  discovered,  the  purchaser  need  not  rescind, 
but  may,  at  his  election,  aflirm  the  contract 
retain  the  property,  and  also  bring  his  ac- 
tion for  damages  on  account  of  the  deceit; 
in  other  words,  that  the  general  rule  above 
stated  appUea  in  cases  where  the  contract 
has  been  executed  in  part  only.  This  is  the 
doctrine  announced  and  followed  in  Bean 
V.  Blckley,  supra,  and  Koch  v.  Rhodes,  67 
Mont  447,  188  Pac.  933.  In  the  opinions  in 
said  cases  the  authorities  supxwrtlng  or  bear- 
ing upmi  both  of  the  foregoing  rules  are 
collated,  discussed  and  analyzed. 

The  qnestlon  as  to  which  of  the  foregoing 
conflicting  rules  shall  obtain  in  Nebraska 
does  not  appear  to  have  been  heretofore  de- 
termined by  this  court  and  we  are  therefore 
at  liberty  to  choose  the  one  which  appears 
to  us  to  be  right;  and,  after  due  considera- 
tion, we  have  concluded  that  the  latter  one 
Is  supported  by  the  weight  of  authority  and 
is  more  consonant  with  reason  and  Justice. 
We  therefore  hold  that  the  general  rule 
above  stated  applies  where  the  contract  is 
partly  executed  before  the  discovery  of  the 
fraud  as  well  aa  where  it  is  wholly  ex- 
ecuted. 

In  the  Instant  case,  the  sale  was  complet- 
ed, the  purchase  price  settled  for  by  the  giv- 
ing of  a  promissory  note,  and  the  cattle  were 
delivered  and  commingled  with  other  stock 
before  plalntifT  discovered  that  they  were 
diseased.  All  that  remained  to  be  done  was 
the  paying  of  the  note,  and,  under  the  fore- 
going rule,  the  plaintiff  had  the  right  to 
affirm  the  contract  and  sue  for  the  dam- 
ages resulting  from  defendants'  alleged  de- 
celt  Counsel's  contention  that  this  right 
was  waived  by  obtaining  an  extension  of 
time  and  giving  a  renewal  note,  although 
supported  by  some  of  the  authorities  dted,  is, 
we  think,  without  merit  It  would  seem 
that  in  the  cases  dted  the  distinction  be- 
tween the  effect  of  rescission  and  that  of 
affirmance  is  not  properly  recognized.  Where 
one  denies  the  validity  of  a  contract,  re- 
scinds, he  cannot  maintain  that  po.^dtion  if 
he  seeks  and  obtains  a  change  In  its  terms 
advantageous  to  himself,  for  this  would  be 
inconsistent  with  his  position  that  there  Is 
not  contract;  but  when,  oa  discovering  the 
fraud,  he  elects  to  affirm  the  contract,  it  be- 
comes his  duty  to  carry  out  Its  provisions, 


the  fraud  and  may  not  maintain  an  action   and  there  la  no  Inconsistency  in  asking  a  bet- 
tor dec^t    The  principal  case  holding  this  i  terment  of  the  terms  of  the  contract  which, 
doctrine  is  Ponder  v.  Altura  Farms  Co.,  57   by  bis  alSnnance,  he  admits  Is  valid.    Bean 
Colo.  519,  143  Pac.  570,  which  is  cited  and  •  v.  Blckley,  siipra. 
quoted  from  in  defendants'  brief.     In  the  |     An  independent  right  of  action  tor  damag- 
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08,  sustained  as  Uie  tesnlt  of  defendants' 
fraud,  accrued  to  idalntiff  as  soon  as  he  dis- 
covered same  and  elected  not  to  rescind. 
Waiver  depends  upon  Intuition,  and  It  can- 
not be  held  that  plaintiff  has  released  or 
waived  said  right  of  action  unless  his  inten- 
tion to  do  so  clearly  am)ears;  and  the  ob- 
taining an  extension  of  time  and  giving  the 
renewal  note,  while  it  may  be  evidence  of  an 
intention  to  waive.  Is  not  a  waiver  as  a  mat- 
ter of  law. 

It  follows  tliat  the  action  of  the  trial 
court  In  directing  a  verdict  for  the  defend- 
ants was  error  for  which  Its  Judgment  should 
be  reversed;  and  sjild  .ludRinent  is  tiiere- 
fore  reversed  and  remanded  for  further  pn^ 
ceedlngs. 

BeTcarsed. 


NOVAK  V.  LA  FAYETTE  LIFE  INS.  CO^ 
LA  FAYETTE,  IND.  (N».  21603.) 

(Supreme  Court  of  Nebraska.    July  7,  1021.) 

(ByUabu*  by  Ote  Court.) 

t.  lnsuraao«'«=>349(l)— Where     policy    was 
void  upon  failure  to  pay  premiums,  and  there 
Is  no  estoppel  or  waiver,  oontraot  will  be 
enforoed  as  made. 
A  provision  in  a  life  insurance  policy,  pro- 
viding that  it  sboold  become  null  and  void  upon 
failure  to  pay  premiums  when  due,  is  not  ille- 
gal, and  where  there  is  default  in  the  payment 
of  premiums,  and  no  act  or  circumstance  con- 
stituting «  waiver  or  estoppel  on  the  part  of 
the  company,  preventing  it  from  insisting  upon 
a  forfeiture,  the  contract  will  be  enforced  as 
It  was  made. 

2.  Insurance  4=»668 (8)— Whether  note  was 
taken  ss  anconditional  payment  of  premium 
due  on  policy  held  question  ot  taot. 

Whether  or  not  a  note  given  for  a  renewal 
premium  is  taken  as  an  absolute  and  nncondi- 
tional  payment  of  the  premium,  or  whether  the 
note  is  given,  not  as  payment,  but  for  the  pur- 
pose of  extending  the  time  of  payment,  is  a 
question  of  fact  to  be  determined  by  the  provi- 
sions of  the  note  and  the  attending  drcom- 
stances. 

3.  Insnranoe  «s9l45(3)— Default  la  payment 
of  note  given  for  premium  held  to  work  for- 
felturew 

Where  the  policy  provides  for  such  s  for- 
feiture, and  the  insured  executes  and  delivers 
to  the  company  a  note  to  cover  a  renewal  pre- 
mium, which  note  recites  that,  if  not  paid  at 
maturity,  the  insurance  policy  shall  become 
null  and  void  without  act  on  the  part  of  the 
company,  and  the  company  issues  a  receipt  for 
the  note,  reciting  that  the  policy  shall  continue 
in  force  until  the  maturity  of  the  note,  it  is 
quite  clear  that  the  note  was  not  given  as  an 
unconditional  payment  of  the  renewal  premium, 
but  as  an  extension  of  time  for  the  payment  of 
the  premium,  and  a  default  in  the  payment  of 
the  note  will  work  a  forfeiture  of  the  policy. 


4.  Insuranoe  «=s>3S2(IO)— Retsnttoa  of  premi- 
um note  without  aotlon  held  act  to  prevent 
forfeiture. 

A  mere  retention  of  the  note  by  the  com- 
pany after  its  maturi^,  with  no  affirmative 
acts  on  the  part  of  the  cmnpany  signifying  sn 
intentiou  to  enforce  payment,  does  not  result 
in  either  a  waiver  or  an  estoppel  that  wHl  pre- 
vent the  company  from  insisting  upon  a  for- 
feiture. 

5.  Insuraaoe  9=»392(I0)— Insnrsr  held.aot  es- 
topped from  deeiaring  forfeiture  of  polloy 
for  nonpayment  of  premium  note. 

A  notice  to  the  insured  that  such  a  premium 
note  has  become  due  and  is  not  paid,  and  an 
offer  to  allow  for  an  arrangement  for  him  to 
pay  it  and  avoid  forfeiture,  without  any  other 
act  on  the  part  of  the  company  displaying  an 
attitude  to  compel  its  payment  or  to  insist  upon 
the  right  to  enforce  it,  are  insufficient  to  estop 
the  company  from  claiming  a  forfeiture  of  the 
policy  by  reason  of  the  previous  default. 

Appeal  from  District  Oourt,  Douglas  Gotm- 
ty;   Leslie,  Judge. 

Action  by  Lydla  Novak  against  the  La 
B^iyette  Ufe  Insurance  Company,  La  Fay- 
ette, Ind.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Weaver  &  Oilier,  of  Omaha,  fOr  appellant. 
Baldrige  ft  Saxton,  of  Omaha,  fOr  appellee. 

Heard  before  MOBRISSET,  C.  J.,  and  AL- 
DRICH,  DAY,  DEAN.  FLANSBUBQ,  LET- 
TON,  and  BOSE,  JJ. 

FLANSBURO,  J.  This  was  an  action  to 
recover  on  a  life  Insurance  policy.  The  low- 
er court  found  that  the  policy  had  become 
forfeited  by  reason  of  the  failure  of  the  in- 
sured to  pay  a  premium  note  at  Its  maturi- 
ty, and  took  the  case  from  the  Jury.  Judg- 
ment was  entered  accordingly,  and  from  this 
Judgment  the  plaintiff  appeals. 

The  policy  provided  that — 

"Failure  to  pay  any  renewal  premium  when 
due    shall    render   this    policy    null    and    void 

*  *  *  without  action  on  the  part  of  the  com- 
pany." 

The  first  year's  premium  on  the  policy  had 
been  paid  and  the  second  premium  became 
due  on  October  16,  1914,  and  on '  that  date, 
October  16,  the  Insured  executed  and  deliv- 
ered to  the  company  a  nonnegotlable  renewal 
premium  note,  which  contained  this  provi- 
sion: 

"This  note  is  given  for  premium  on  policy 

*  *  *  issued  by  the  payee  hereof,  and  if  not 
paid  at  maturity  said  policy  shall,  without  no- 
tice or  affirmative  act  on  the  part  of  the  com- 
pany or  any  of  its  officers  or  agents,  be  null 
and  void." 

The  note  was  payable  on  April  IB,  follow- 
ing. Coincident  with  the  execution  and  de- 
livery of  the  note^  a  receipt  was  Issued  by 
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the  Insurance  company,  redtlng  the  receipt 
of  one  note — 

"due  and  payable  at  the  company'*  home  office 
April  15,  1915,  for  which  poUcy,  •••!«- 
aued  by  the  La  Fayette  Life  Insurance  Com- 
pany, ia  continued  in  force  until  the  maturity 
of  the  note.  Upon  payment  of  aaid  note  on  or 
before  maturity  the  company's  regular  pre- 
mium receipt  will  be  forwarded." 

Insured  died  on  September  14,  after  the 
maturity  of  the  note,  and  without  the  note 
having  been  paid  by  any  one. 

[1]  A  prorlsion  in  a  life  insurance  policy, 
providing  that  It  shall  become  null  and  void 
niwn  failure  to  pay  premiums  when  due^  is 
not  Illegal,  and  where  there  la  default  in 
payment  of  premiuma,  and  no  act  or  circum- 
stance, constituting  a  waiver  or  estoppel  on 
the  part  of  the  company,  preventing  it  from 
insisting  up(m  a  forfeiture,  the  contract  wUl 
be  enforced  as  it  was  made.  Dressier  t. 
Commonwealth  Life  Ins.  Co.,  105  Neb.  — ^ 
181  N.  W.  543. 

[2]  Plaintiff,  however,  contends  that  an 
acceptance  of  the  note  by  the  company  con- 
stitutes an  absolute  payment  of  the  renewal 
ivemlum  contracted  for  by  the  policy  of  in- 
surance, and  that  the  provision  In  the  note 
that  the  policy  should  become  forfeited  upon 
a  failure  to  make  payment  at  maturity  is 
Ineffective,  and  does  not  constitute  a  part 
of  the  insurance  contract.  Whether  or  not 
such  a  note  is  taken  as  an  absolute  and  un- 
conditional payment  of  a  premium,  or  wheth- 
er the  note  is  given,  not  as  payment,  but  for 
the  purpose  of  extending  the  time  of  pay- 
ment, is  a  question  of  fact  From  the  terms 
and  provisions  of  the  note  and  the  recital  of 
the  receipt  given  in  exchange  for  it,  there 
can  be  no  question  but  that  the  company  did 
not  accept  the  note  as  an  unconditional  pay- 
ment of  the  premium,  and  that  an  extension 
of  time  for  the  payment  of  the  premium, 
only,  was  intended.  In  legal  effect,  we  do 
not  see  that  that  arrangement  differs  from 
a  mere  written  agreement  extending  the  time 
within  which  the  renewal  premium  might  be 
paid  and  saving  to  the  company  its  rights  of 
a  eelf-operatlve  forfeiture  in  case  the  ex- 
tension agreement  should  not  be  complied 
with. 

The  case  of  Sharpe  t.  New  York  Life  Ins. 
Co.,  6  Neb.  (TJnoff.)  278,  08  N.  W.  68,  Is  very 
similar  to  the  case  at  bar.  There  the  court 
held,  under  similar  circumstances,  where  a 
note  was  given  for  the  purpose  of  extending 
time  for  the  payment  of  a  premium  and  con- 
tained a  provision  continuing  the  agreement 
for  forfeiture  in  case  the  note  should  not 
1>e  paid  at  maturity,  that  the  default  in  pay- 
ment at  maturity  would  work  a  forfeiture 
:0f  the  policy.  Where  the  policy  and  note 
both  contain  such  provisions  for  forfeiture  in 
case  of  failure  of  the  insured  to  pay  the 
premium  when  due,  default  in  payment 
works  an  automatic  forfeiture  •  of  the  In- 
aurance.  Houston  t.  Farmers'  &  Merchants' 
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In&  Oo.,  64  Neb.  138,  89  N.  W.  635 ;  Farm- 
ers' &  Merchants'  Mutual  Life  Ass'n  v.  Ma- 
son, 66  Ind.  App.  66,  U6  N.  a  862 ;  26  Cyc 
826. 

[3,4]  Plaintiff  claims  that  the  Insurance 
company  has  waived  the  forfeiture.  It  is 
urged  that  the  company  did  not  return  the 
note  at  its  maturity,  and  that,  by  its  mere 
retention  of  the  note,  it  has  shown  a  dis- 
position to  enforce  it,  and,  having  tak^i  such 
position;  is  estopped  to  deny  that  the  policy 
Is  still  In  force.  There  are  no  affirmative 
acts,  however,  on  the  part  of  the  company 
signifying  an  intention  to  enforce  payment 
of  the  note.  It  has  asserted  no  rights  upon 
the  note.  The  return  of  the  note  has  never 
been  demanded  by  the  insured.  The  mere 
retention  of  the  note,  under  such  circum- 
stances, was  no  indication  of  an  attitude  on 
the  part  of  the  company  that  the  policy  was 
still  in  force,  or  that  the  forfeiture  had  been 
waived,  or  that  the  company  -would  attempt 
a  collection  of  the  premium  by  an  enforce- 
ment of  the  payment  of  the  note.  A  mere  re- 
tention of  the  note  alone  would  not  result  in 
either  a  waiver  or  an  estoppel.  Sharps  ▼. 
New  York  Life  Ins.  Co.,  supra;  Farmers'  & 
Merchants'  Mutual  Life  Ass'n  v.  Mason,  su- 
pra; Pendleton  r.  Knickerbocker  Life  Ins. 
Co.  (G.  C.)  5  Fed.  238. 

[6]  The  plaintiff's  principal  contentlcm, 
however,  is  based  upon  a  letter  which.  It  is 
claimed,  was  written  by  the  insurance  com- 
pany to  the  insured  after  the  maturity  of  the 
note,  and  is  dated  April  21,  1915.  The  Intro- 
duction of  this  letter  in  evidence  is  seriously 
contested  by  the  defendant,  on  the  ground 
that  there  was  an  Insafflcient  showing  that 
the  letter  vna  ever  mailed  by  the  company 
or  received  by  the  Insured.  But,  aside  from 
that  question,  we  see  nothing  in  the  letter 
which  constitutes  a  waiver  of  the  forfeiture. 
The  purported  letter,  addressed  to  insured, 
was  as  follows: 

"We  find  that  yon  have  not  made  payment  of 
your  note  accepted  aa  an  extension  of  time  for 
part  of  the  premium  under  the  above-numbered 
policy.  The  total  amount  due  la  shown  by  the 
following  statemrnt  *  *  *  If  you  cannot 
pay  this  amount  at  this  time,  it  will  be  your 
privilege  to  make  a  partial  payment  of  $21.92, 
which  is  the  accmed  interest  to  date,  and  a 
payment  of  $20  on  the  principal  of  the  note, 
and  the  balance  may  be  extended  for  another 
ninety  days  or  until  July  15th.  We  trust  that 
we  shall  hear  from  yon  by  return  mall  and  for 
your  ronvenience  please  find  Inclosed  a  stamped 
envelope." 

• 

This  letter  was  no  more  than  an  offer  to  re- 
Instate  the  policy  on  condition  that  the  In- 
sured should  make  an  immediate  cash  pay- 
ment of  a  portion  of  the  premium,  and  ar- 
range for  payment  of  the  balance  within  90 
days,  or  by  July  15.  This  offer  was  not  ac- 
cepted. It  was  no  more  than  a  notice  to  the 
insured  of  the  condition  of  his  default,  and  of 
an  offer  to  allow  him  to  avoid  Its  effects. 
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Sndi  a  letter,  certainly,  would  not  mislead  the 
Insured  Into  tbe  belief  that  his  policy  would 
be  continued,  regardless  of  whether  or  not  he 
should  comply  with  the  conditions  set  forth 
In  the  letter  of  tbe  company.  Furthermore, 
this  could  not,  In  any  event,  have  been  con- 
strued as  a  waiver  by  the  company  or  an  ex- 
tension of  time  tor  payment  of  the  premium 
beyond  July  15,  which  date  was  the  final 
limit  for  extension  of  time,  as  set  forth  in 
tbe  letter  itself.  A  notice  to  the  insured  that 
his  premium  note  has  become  due  and  Is  not 
paid,  and  an  offer  to  allow  for  an  arrange- 
ment to  pay  it  and  avoid  a  forfeitnre,  with- 
out any  other  act  on  the  part  of  tbe  com- 
pany displaying  an  attitude  to  compel  its 
payment  or  to  Insist  upon  the  right  to  en- 
force it,  are  insufiBdent  to  estop  the  company 
from  claiming  a  forfeiture  of  the  policy  by 
reason  of  the  previous  default,  and  no  affirm- 
ative action  on  its  part  U  necessary  to  bring 
about  such  a  •  forfeiture,  under  the  circum- 
stances that  we  have  set  forth. 

In  the  following  cases  it  has  been  held  that 
K'mere  request  on  the  part  of  the  Insurance 
company  for  the  payment  of  a  premium  note 
which  is  past  due  Is  not  sufficient  to'  show 
that  the  company  has  waived  its  rights  to 
enforce  the  forfeiture,  ^tna  Life  Ins.  Co.  r. 
Ragedale,  95  Ya.  679,  29  S.  B.  328 ;  National 
Life  Ass'n  v.  Brown,  103  Ga.  382,  28  S.  E). 
927;  Sullivan  v.  Connecticut  Indemnity 
Ass'n,  101  Oa.  809,  29  S.  E.  41.  Though  it 
has  been  held  in  Inter-Southern  Life  Ins.  Co, 
V.  Duff,  184  Ky.  227,  211  S.  W.  738,  that, 
where  an  insurance  company  makes  an  un- 
conditional demand  for  payment  of  such  a 
note,  It  win  be  held  to  have  waived  the  for- 
feiture provided  by  tbe  company,  we  do  not 
see  in  the  letter  liere  before  us  any  uncon- 
ditional demand  for  the  payment  of  the 
note,  or  any  attitude  on  the  part  of  the  com- 
pany inconsistent  with  its  right  to  assert  a 
forfeiture  of  tbe  policy  in  case  its  offer 
should  not  have  been  accepted. 

For  these  reasons,  we  are  of  opinion  that 
the  judgment  of  the  lower  court  is  correct, 
and  it  Is 

Affirmed. 


WENDT  V.  WENDT.     (No.  21658.) 
(Supreme  Court  of  Nebraslca.    July  15^  1921.) 

(Byllaiu*  ly  the  Court.) 

I.  Husband  and  wifo^g=>325— Verdict  for  plain- 
tiff for  alienation  of  hatband's  affections  will 
not  be  disturbed,  where  proof  clearly  shotra 
defendant  guilty. 
Where,  in  an  action  for  the  alienation  of 
the  affettions  of  a  husband,  the  proof  dearly 
and  satisfactorily  shows  that  defendant's  acts 
and  conduct  in  the  premises  were  not  only  in- 
tended to  effect  an  alienation,  but  actually  did 


accomplish  that  result,  a  ver^ct  In  favor  of 
plaintiff  will  not  be  disturbed- 

2.  Husband  and  wifo  «s»335— Instmctlon  that 
defendant  would  be  liable  If  with  uitlmato  !■• 
tentlon  and  ulterior  purpose  of  alienating  tht 
affections  of  plaintiff's  husband  she  acoom* 
pllshed  the  alienation  held  proper. 
In  an  action  for  the  alienation  of  the  affec- 
tions of  a  husband  it  is  not  error  for  the  court 
to  instruct  the  jury  that,  if  the  evidence  shows 
that  the  defendant  was  "the  willing  recipient 
of   the  complaints"   made   by  the  husband  to 
defendant  against  his  wife,  "with  the  ultimate 
intention  and  ulterior  purpose  of  alienating  his 
affections,"  and  that  she,  the  defendant  here- 
in, "thereby  caused  him  to  abandon  her,  and 
deprived  her  of  Ills  affections,  aid,  comfort  and 
society,  she  would  be  liable  in  this  case." 

Appeal  from  District  Court,  Cuming  Coun- 
ty;  Allen,  Judge. 

Suit  by  Mildred  Wendt  against  Hose  B. 
Wendt.  Judgment  for  plaintiff,  and  the  de- 
fendant appeals.    Affirmed. 

A.  R.  Oleson,  of  Wiener,  and  F.  D.  Hunk- 
er, of  West  Point,  for  appellant. 
Zacek  &  Nicholson,  of  Wisner,  for  appellee. 

Heard  before  LETTON,  DEAN,  DAY,  JJ., 
and  GOOD  and  RAPER,  District  Judges. 

DEAN,  J.  Mildred  Wendt  sued  to  recov- 
er damages  from  defendant  for  the  aliena- 
tion of  tbe  affections  of  her  former  husband. 
She  recovered  a  verdict  and  Judgment  there- 
on of  $3,000,  and  defendant  appealed. 

Plaintiff  and  Arthur  W.  Wendt  were  mar- 
ried January  4,  1917,  and  lived  together 
about  a  year  and  a  half.  Some  time  in  May, 
1918,  marital  differences  arose  between  them 
that  grew  out  of  the  misconduct  of  defend- 
ant, as  alleged,  whom  plaintiff  charges  with 
having  alienated  the  affections  of  her  hus- 
band. She  avers  that  defendant  constantly 
and  persistently  forced  her  attentions  and 
blandishments  upon  him,  and  that  as  a  di- 
rect result  of  such  attentions  her  former  hus- 
band in  July,  1918,  deserted  her  and  went  to 
live  with  defendant  and  subsequently  ob- 
tained a  divorce  from  plaintiff.  Within  four 
months  thereafter  defendant  and  her  hus- 
band were  married  at  Council  Bluffs,  Iowa, 
and  within  about  six  months  defendant  gave 
birth  to  a  child.  Plaintiff  alleges  that  she 
tried  by  various  means  to  Induce  her  hus- 
band to  return  to  her,  and  that  upon  his  re- 
fusal she  became  greatly  provoked.  For 
this  deprivation  of  the  society  and  comfort 
of  her  former  husband  she  prayed  for  $10,- 
000  damages. 

Mr.  Wendt  applied  for  the  divorce  in  ques- 
tion and  his  then  wife,  plaintiff  herein,  filed 
a  cross-petition.  The  court  found  against 
her  on  her  cross-petition  and  granted  the 
decree  to  her  husband  on  the  grounds  of  ex- 
treme cruelty.    The  court,  however,  award- 
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ed  the  custody  of  their  Infant  child,  Artbnr 
W.  Wendt,  Jr.,  to  the  plaintiff  herein.  In 
her  petition  in  the  present  case  plaintiff  ad- 
mits that — 

^  "In  her  constant  endeavor  to  retain  the  affec- 
tions of  her  then  husband  against  the  design  of 
the  defendant  on  his  affections,  •  •  •  the 
plaintiff  did  at  certain  times,  wliile  in  the  heat 
of  passion,  assanlt  her  then  husband  and  nse 
strong  langnage  toward  him  in  her  efforts  to 
counteract"  defendant's  design. 

She  alleges  that  the  unseemly  conduct  of 
defendant.  In  the  premises,  so  aggravated 
ber  that  It  threw  her  into  a  fit  of  passion 
from  time  to  time  and  that  it  was  while  In 
this  abnormal  condition  that  she  attacked 
her  husband. 

The  defendant's  answer  herein  avers  that 
Wendt  abandoned  plaintiff  because  of  her 
extreme  cruelty,  and  denies  that  defendant 
alienated  the  affections  of  plaintiff's  hus- 
band, and  charges  that  she  lost  her  husband's 
affection  by  her  cruel  treatment  of  him. 
With  respect  to  the  wedded  life  of  plaintiff 
and  Wendt  It  may  be  said  that,  except  as 
to  a  few  digressions,  it  ran  smoothly  so  long 
as  they  lived  together.  Their  child,  Arthur 
W.  Wendt,  Jr.,  was  bom  February  21,  1918. 
About  March  22,  1918,  they  bought  a  home 
in  West  Point;  both  husband  and  wife  con- 
tributing to  the  payment  of  the  purchase 
price.  Wendt,  with  some  assistance  from 
plaintiff's  father,  bought  a  garage  and  there 
engaged  In  the  automobile  business. 

The  testimony  tends  to  show  that  the  de- 
fendant and  plaintiff's  then  husband  met 
some  time  in  May,  1918,  and  that  in  that 
month  defendant  remarked  to  plaintiff,  in 
a  significant  manner,  that  Ifr.  Wendt  was 
a  very  attractive  person.  '  This  was  the  first 
Intimation  that  she  had  of  the  defendant's 
designs  upon  her  husband.  She  charges  that 
defendant  thereafter  constantly  sought  the 
society  of  her  husband.  In  July,  1918,  she 
discovered  a  coolness  In  her  husband's  treat- 
ment of  her,  and  avers  that  he  then  began 
to  stay  out  late  at  night ;  that  his  automobile 
was  frequently  seen  parked  in  front  of  de- 
fendant's home  In  the  evenings,  and  that 
8ul>sequently  defendant  and  Wendt  met  fre- 
quently at  the  post  office  and  had  clandes- 
tine meetings  elsewhere.  She  testified  that 
they  were  frequently  seen  riding  together; 
that  plaintiff  became  concerned  about  ber 
husband's  late  hours  and  his  conduct  gener- 
ally, and  when  she  found  out  the  real  situa- 
tion she  was  naturally  embittered  toward 
defendant  and  her  husband  and  became  an- 
gry and  upbraided  him  for  his  Insincerity; 
that  when  her  husband  finally  left  her  she 
constantly  endeavored  by  various  means  to 
win  him  back  to  his  home;  that,  notwith- 
standing she  was  always  repulsed  by  him, 
Bb«  went  frequently  to  his  place  of  business 
and  entreated  him  to  return.    She  conceded 


that  when  he  refused  to  do  so  she  made  vio- 
lent attacks  upon  him  and  spoke  to  him 
in  an  abusive  manner ;  that  the  cruelty  up- 
on which  the  divorce  decree  was  l»sed  con- 
sisted hi  the  attacks  that  she  made  upon 
him  while  she  was  so  distraught  with  grief 
over  his  conduct  and  the  conduct  of  defend- 
ant that  she  could  not  control  herself.  The 
material  evidence  of  plaintiff,  with  respect 
to  defendant's  conduct,  was  corroborated  by 
six  or  more  witnesses  who  lived  In  the  im- 
mediate vicinity. 

[1]  Defendants  dtea  authorities  going  to 
show  that  In  this  class  of  cases  there  is  no 
ground  for  action  nnless  it  clearly  appears 
that  the  defendant  has  done  something  to 
win  the  affections  of  the  enamored  spouse. 
Even  so;  the  law  cited  Is  not  applicable  to 
the  facts  before  us.  Without  going  into  tire- 
some details  it  sufficiently  appears  that  de- 
fendant's conduct  was  such  that  it  would 
naturally  attract  the  attention  and  the  ad- 
miration of  a  vain,  vacillating  and  Insincere 
person.  On  this  point  the  evidence  amply 
supports  the  verdict. 

?%at  plaintiff  was  Indiscreet  in  the  strong 
«rm  methods  she  employed  in  her  attempt 
to  win  again  the  affection  of  her  erring  bus- 
l>and,  and  ttiat  seem  to  savor  of  the  stone 
age,  appears,  not  only  In  the  proofs,  but  is 
admitted  in  the  allegations  of  her  petition 
as  well.  The  evidence,  however,  was  sub- 
mitted to  a  jury  of  the  neighborhood,  and, 
under  fair  instructions,  they  found  for  her 
and  against  defendant.  There  is  proof  tend- 
ing to  show  that  defendant  exercised  subtle 
contrivances,  wUes,  .and  blandishments  to 
win  plaintiff's  husband  away  from  her. 
That  she  thereby  succeeded  in  doing  so  is 
well  established. 

[2]  Complaint  is  made  resx>ecting  some  of 
the  court's  rulings  on  the  admission  and  the 
rejection  of  evidence,  and  also  with  respect 
to  certain  observations  that  were  made  by 
the  trial  Judge  on  the  evidence  while  the 
case  was  being  tried.  Reversible  error  does 
not  appear  in  the  assignments.  Certain  of 
the  Instructions  are  also  complained  of.  Tbe 
instruction  of  which  the  most  complaint  Is 
made  correctly  informs  the  Jury  that,  if  the 
evidence  shows  that  defendant  was  "the  will- 
ing recipient  of  the  complaints"  made  by  the 
husband  to  defendant  against  bis  wife, 
"with  the  ultimate  intention  and  ulterior 
purpose  of  alienating  nis  affections,"  and 
tthaft  she,  the  defendaht  herein,  "thereby 
caused  him  to  abandon  ber,  and  deprive  her 
of  bis  affections,  aid,  <^mfort  and  society, 
she  would  be  liable  in  this  case." 

Other  assignments  oi  alleged  error  are 
pointed  out  that  we  do  hot  find  it  necessary 
to  discuss.  The  record  presents  an  aggra- 
vated situation  In  which  a  measure  of  Jus- 
tice has  been  meted  oilt.  Reversible  error 
does  not  appear.  Tbe  Judgment  is  therefore 
in  all  things  affirmed. 
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THOMPSON  V.  STATE.    (No.  21790.) 
(Sapreme  Ck>nrt  of  Nebraska.    July  7,  1921.) 

(Syttahiu  Iv  ihe  Oottrt.) 

Indlotment    and    Information    «=»I89(8)— On 
trial  for  murder  oommlttod  while  attempting 
to  rob,  an  Instrnotlon  that  Jury  could  con- 
vict of  second  degree  murder  or  manslaughter 
Is  error. 
An  infortDatlon  charging  defendant  with  a 
homicide  committed  in  the  perpetration  of  or 
attempt  to  perpetrate  a  robbery,  under  section 
85K1.  Rev.  St.  1013.  charges  only  murder  in  the 
first  degree,  and  it  is  error  for  the  trial  court 
to  instruct  the  Jury  that  they  may  find  defend- 
ant guilty  of  murder  in  the  first  degree,  guilty 
of  murder  in  the  second  degree,  or  guilty  of 
manslaughter. 

Error  to  District  Oonrt,  Stanton  C!otint7; 
Allen,  Judge. 

Harry  Thompson  was  convicted  of  man- 
slaughter, and  he  brings  error.    Reversed. 

O.  A.  Eberly  and  John  A.  Ehrhardt,  both  of 
Stanton,  for  plaintiff  in  error. 

Clarence  A.  Davis,  Atty.  Gen.,  and  Mason 
Wheeler,  Asst.  Atty.  Gen.,  for  the  Stat& 

Heard  before  MORRISSEIT,  C.  J.,  and 
DAT,  DEAN,  PLANSBURG,  LETTON,  and 
ROSB,  33. 

MORRISSRT,  0.  J.  Defendant  Thompson 
prosecutes  error  from  a  conviction  for  man- 
slaughter in  the  district  court  for  Stanton 
county. 

The  information  filed  contained  several 
counts,  but,  on  motion  of  defendant  to  re- 
quire the  state  to  elect  on  which  count  the 
prosecution  should  proceed,  the  state  elected 
to  stand  upon  count  2,  which  charged  defend- 
ant with  the  murder  of  Dayton  T.  Chambers 
while  defendant  was  attempting  to  perpe- 
trate a  robbery.  The  brief  makes  a  number 
of  assignments  of  error,  but  they  are  all  di- 
rected to  the  one  point,  namely,  the  sufficien- 
cy of  the  information  to  sustain  the  verdict. 
It  is  claimed  that  the  information  charged 
defendant  with  the  crime  of  murder  in  the 
first  degree  only;  that  it  did  not  contain  a 
charge  of  manslaughter,  and  therefore  the 
court  erred  in  submitting  that  charge  to  the 
.lury. 

Qy  way  of  argument  it  is  said:  No  man 
can  rightfully  be  convicted  of  an  offense,  even 
though  the  court  has  Jurisdiction  over  his 
person  and  baa  a  general  Jurisdiction  of 
crimes,  unless  he  Is  charged  with  the  crime 
of  which  he  is  convicted.  We  are  cited  to 
the  rule  heretofore  announced  in  Morgan  v. 
State,  51  Neb.  672,  71  N.  W.  788,  and  Rhea 
T.  State,  63  Neb.  461,  88  N.  W.  789. 

In  Morgan  v.  State,  supra,  defendant  was 
charged  with  murder  while  attempting  to 
commit  rape,  and  the  court  held  that  It  was 


proper  to  Instruct  that  murder  tn  Qie  second 
degree  and  manslaughter  were  not  Included 
in  that  count  of  the  Information. 

In  Rhea  ▼.  State,  supra,  the  information 
charged  mnrder  committed  in  the  perpetra- 
tion or  attempted  perpetration  of  a  robbery, 
and  the  court  re-examined  Morgen  v.  State, 
supra,  adhered  to  the  rule  there  announced, 
and  said: 

"Homicide  committed  In  the  perpetration  or 
attempt  to  perpetrate  any  rape,  arson,  rob- 
bery, or  burglary  is  by  section  3  of  the  Crim- 
inal Code  declared  murder  in  the  first  degree. 
The  turpitude  of  the  act  is,  in  the  exceptional 
cases  mentioned  in  the  statute,  made  to  supply 
the  place  of  deliberate  and  premeditated  malice, 
while  a  purpose  to  kill  la  conclusively  presumed 
from  the  intention  which  Is  the  essence  of  the 
enumerated  felonies." 

The  issue  raised  appears  to  be  settled  by 
the  two  cases  heretofore  dted.  Under  the 
rule  the  death  penalty  has  twice  been  in- 
flicted. Since  Its  announcement  several  ses- 
sions of  the  Legislature  have  been  held,  but 
the  lawmakers  have  not  seen  fit  to  change  it. 
We  are  bound  by  the  rule  announced,  and  the 
Judgment  is 

Reversed. 


FOX  V.  STATE.     (No.  21407.) 

(Supreme  Court  of  Nebraska.    July  16,  1921.) 

(ByllaJnu  Iff  the  Court.) 

1.  Rape  «=>5I( I)— Evidence  held  sufficient  to 
sustain  verdict. 

The  evidence  examined,  and  held  to  sustain 
the  verdict. 

2.  Rape  «=a4— Fact  that  prosecutrix  had  Just 
been  ravished  by  another  member  of  defend- 
ant's party  would  not  render  her  unchaste 
within  the  statute. 

Where,  on  the  trial  of  one  charged  with 
rape  upon  a  prl  over  the  age  of  15  years  and 
under  the  age  of  18  years,  the  evidence  shows 
that  defendant  was  one  of  a  party  making  the 
assault,  and  that  before  the  commission  of  the 
act  charged  against  defendant  prosecutrix  had 
been  ravished  by  another  member  of  the  party, 
it  is  proper  for  the  court  to  instruct  the  jury 
that  the  intercourse  had  by  prosecutrix  with 
the  first  assailant  did  not  render  her  unchaste 
within  the  meaning  of  the  statute. 

(Additional  BvHaiu*  hv  Editorial  Btaff.) 

3.  Criminal  law  <S=>M83— Rape  <S:=>64— Sen- 
tence held  excessive  and  reduced  to  four 
years. 

Upon  a  conviction  of  rape,  where  defendant 
was  young,  of  previous  good  character,  and  was 
not  one  of  the  moving  spirits  nor  leader  in 
the  organization  of  the  party  committing  the 
assault,  held,  that  the  case  fell  within  the  pro- 
visions of  Rev.  St.  1913,  §  9179,  permitting  re- 
duction of  the  sentence  by  the  Supreme  Court 
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wbera  it  appMn  uweeatSm,  >o  fluit  It  will  b« 
reduced  to  f  oar  years. 

Error  to  Dlatriet  Court,  Donglag  Connty; 
Redick,  Jndge. 

Stanley  Fox  was  convicted  of  rape,  and  he 
brings  error.  Affirmed,  and  sentence  re- 
duced. 

Jamieson  ft  O'SuUivan  and  J.  Soutbard,  all 
of  So.  Omaha,  for  plaintiff  in  error. 

Clarence  A.  Davis,  Atty.  Gen.,  and  a  I* 
Dort,  Asst.  Atty.  Gen.,  for  the  State. 

Heard  before  MOKRIS8EY,  O.  J.,  and 
DAT,  DESAN,  FLANSBUBG,  and  ROSE,  JJ. 

MORRISSET,  0.  J.  Defendant  prosecutes 
error  from  a  conviction  of  the  criiie  of  rape 
In  the  district  court  for  Douglas  county. 

On  the  evening  of  September  13,  1919,  de- 
fendant, a  boy  19  or  20  years  of  age,  and 
three  other  boys  and  two  girls  went  "joy-rid- 
ing" in  the  city  of  Omaha.  After  driving 
about  the  city  for  a  short  time  they  drove  to 
the  edge  of  the  city  onto  a  street  little  used, 
and  there  the  boys  assaulted  the  girls. 

After  presenting  fourteen  assignments  of 
error,  the  brief  recapitulates  and  reduces  the 
number  to  six,  which  it  says  is  a  sufficient 
"statement  of  the  record  necessary  to  present 
these  errors."  These  six  assignments  may 
be  summed  up  in  the  statement  that  the  evi- 
dence is  insufficient  in  law  to  sustain  the  ver- 
dict, and  that  it  is  especially  lacking  in  cor- 
rot>orating  evidence  of  the  principal  fact 
diarged,  and  testified  to  by  the  prosecutrix. 

[1]  The  boys  were  well  acquainted,  one 
with  the  other,  but  prior  to  that  evening  none 
of  them  had  met  either  of  the  girls.  While 
two  of  the  boys  were  riding  in  the  automobile 
they  accosted  the  girls,  who  had  shortly  be- 
fore left  a  school  entertainment,  and  invited 
them  to  ride.  The  invitation  was  accepted. 
Subsequently  defendant  and  another  boy 
joined  the  party.  The  girls  were  indiscreet 
In  accepting  an  invitation  from  young  men 
wliom  they  did  not  know,  but  they  were  only 
17  years- of  age,  had  lived  in  a  city  but  a 
short  time,  and  lacked  the  knowledge  of  the 
world  that  years  will  bring  them.  The  rec- 
ord shows  that  they  were  virtuous  girU,  and 
there  was  nothing  in  their  appearance  or 
conduct  to  Invite  the  assaults  that  were  later 
made  upon  them. 

Shortly  before  the  assault  defendant  and 
another  boy  got  out  of  tlie  car,  which  pro- 
ceeded for  a  short  distance,  when  it  was 
■topped.  One  of  the  party  explained  that  the 
■apply  of  gasoline  was  exliausted.  The 
girls,  evidently  feeling  that  their  companions 
had  criminal  designs,  alighted  from  the  car. 
One  girl  attempted  to  walk  home,  but  she  was 
Immediately  followed  and  assaulted  by  one 
•f    the    party.    Prosecutrix    undertook    to 


crank  the  ear,  when  she  was  nssaulted  and 
ravished  by  the  boy  who  had  been  driving. 
Presently  defendant,  who,  as  heretofore 
stated,  had  left  the  car  some  time  before, 
came  up  and,  according  to  the  testimony  of 
prosecutrix,  had  forcible  intercourse  with 
her.  Defendant  claims  to  have  only  caressed 
her,  and  denies  having  had  sexual  inter- 
conrse.  At  the  preliminary  hearing  on  cross- 
examination,  prosecutrix  testified  that  de- 
fendant did  not  have  Intercourse  with  her, 
but  on  the  main  trial  she  testified  that  he 
bad,  but  said  the  act  was  not  completed  be- 
cause some  one  In  the  party  called  out  that  a 
man  was  coming  on  horseback,  and  defendant 
desisted. 

The  entire  party  later  got  into  the  car  to 
return  to  the  city,  but  at  th6  first  opportunity 
prosecutrix  left  the  car,  fled  from  her  a»- 
sallants,  and  the  assault  was  reported  to  the 
police  authorities  forthwith.  The  story  of 
prosecutrix  is  fuUy  corroborated  by  her  girl 
companion,  except  only  as  to  what  occurred 
during  the  few  moments  they  were  separated. 
The  physidal  condition  of  prosecutrix,  as  de- 
scribed by  a  physician  who  examined  her 
shortly  after  the  assault  occurred,  also  cor- 
roborates her.  The  evidence  is  sufficient  to 
sustain  the  verdict 

[2]  In  addition  to  the  assignment  hereto- 
fore mentioned,  it  is  urged  that,  because  the 
proof  shows  prosecutrix  was  first  ravished 
by  one  of  defendant's  companions,  she  was 
not,  therefore,  previously  chaste  within  the 
meaning  of  the  statute,  and  that  it  was  error 
to  give  instruction  No.  6,  which  told  the  Jury 
that,  "in  order  to  sustain  a  conviction  in  this 
case,  the  evidence  must  show  beyond  a  rea- 
sonable doubt,  among  other  things,  that  the 
female  with  whom  sexual  intercourse  is  al- 
leged to  have  been  had  was,  prior  to  that  In- 
tercourse, sexually  pure,"  but  also  told  the 
jury  that  it  was  sufficient  if  the  state  had 
established  the  chastity  of  the  prosecuting 
witness  previous  to  the  night  of  the  transac- 
tion described  in  the  evidence,  and  that  the 
fact  that  prosecutrix  shortly  before  the  as- 
sault alleged  to  have  been  made  by  defendant 
had  been  assaulted  and  ravished  by  his  com- 
panion would  not  render  her  unchaste  with- 
in the  meaning  of  the  statute. 

In  Bailey  v.  State,  57  Neb.  706,  78  N.  W. 
284,  73  Am.  St  Rep.  540,  the  rule  is  announc- 
ed that  a  woman  not  "previously  unchaste"  • 
within  the  meaning  of  the  statute  is  one  who 
has  never  had  unlawful  sexual  intercourse 
prior  to  the  intercourse  with  which  defend- 
ant stands  charged.  There,  however,  the 
court  was  considering  a  record  which  showed 
that  the  prosecuting  witness  had  permitted 
defendant  to  have  unlawful  Intercourse  with, 
her  in  another  state  prior  to  the  time  charged 
in  the  information.  In  the  discussion  the 
court  correctly  stated  the  purpose  of  the 
statute  to  be  the  protection  of  the  virtuous 
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maidens  of  the  state.  A  statute  whicb  would 
permit  a  party  of  men  to  assault  a  maiden 
and  have  Intercourse  with  her  forcibly  and 
against  her  will,  and  then  permit  the  ac- 
quittal of  defendant  because  he  was  not  the 
first  of  the  party  to  have  such  Intercourse, 
would  fall  short  of  the  object  so  well  stated 
by  the  author  of  the  opinion  In  Bailey  v. 
State,  supra.  Where  a  prior  act  of  Inter- 
course was  had  with  prosecutrix,  forcibly  and 
against  her  will,  she  was  thereby  debauched 
In  a  physical,  but  not  In  a  moral,  sense  and 
and  was  stUl  chaste  within  the  meaning  of 
the  statute.  The  Instruction  of  the  court 
was  pr<^er  under  the  evidence. 

[3]  Defendant  Is  young  and  appears  to 
have  been  Industrious  and  well-behaved 
prior  to  the  commission  of  the  crime  of  which 
he  has  been  convicted.  He  was  not  one  of 
the  moving  spirits  in  the  organization  of  the 
party  nor  one  of  the  leaders  In  the  assault. 
While  the  crime  Is  a  heinous  one,  It  Is  easy 
to  believe  that  he  yielded  to  the  «vll  Influence 
of  his  companions,  rather  than  to  Inherent 
criminal  tendencies.  The  case  -seems  to  fall 
within  the  provisions  of  section  9179,  Bev. 
St.  1913.  The  term  of  penal  servitude  is 
reduced  to  four  years,  and,  as  thus  modified, 
the  judgment  of  the  district  court  is  aSirmed. 

Affirmed ;  sentence  reduced. 


FORD  V.  STATE.    (No.  21629.) 

(Supreme  Court  of  Nebraska.    July  7,  1921.) 

(SvllaUu  by  the  Court.) 

WitiieMes  «=>345(4)— May     not     be     cross- 
examined  as  to  plea  of  guilty  In  another  ease 
to  affect  credibility,  since  such  is  not  a  "com- 
victlon"  under  the  statute. 
It  is  incompetent  in  a  criminal  case,  for 
the  purpose  of   affecting   the   credibility   of  a 
witness,   to   ask   him   on  cross-examination   if 
he  is  not  the   defendant  in   a   criminal  action 
and  has  entered  a  plea  of  guilty  in  that  case, 
as  the  entry  of  a  plea  of  guilty  without  judg- 
ment or  sentence  is  not  a  conviction  within  the 
meaning  of  section  7906,  Bev.  St.  1913. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Con- 
victed—Conviction. ] 

Error  to  District  Court,  C!hase  County; 
Eldred,  Judge. 

Ora  Ford  was  convicted'  of  larceny,  and  he 
brings  error.     Beversed  and  remanded. 

O.  W.  Meeker,  of  Imperial,  and  Stewart, 
Perry  &  Stewart,  of  Lincoln,  for  plaintiff 
In  error. 

Clarence  A.  Davis,  Atty.  Gen.,  and  Jackson 
B.  Chase,  Asst  Atty.  Gen.,  for  the  State. 


Heard  before  MORBISSET,  C.  J.,  PLANS- 
BUBG  and  BOSE,  JJ.,  and  BEGLET  and 
LESLIE,   District  Judges. 

BEGLEY,  District  Judge.  Plaintiff  In  er- 
ror  was  convicted  upon  an  Information  charg. 
Ing  him  and  George  Ford  with  having  un- 
lawfully and  feloniously  stolen  and  carried 
away  a  load  of  wheat  consisting  at  about 
29  bushels,  of  the  value  of  $73,  the  property 
of  Glenn  Maddux  and  Wilfred  Maddiix.  He 
was  sentenced  to  the  penitentiary  under  the 
provisions  of  the  Indeterminate  sentence  law 
of  the  state.  He  prosecuted  error  to  this 
court,  and  assigns  a  number  of  errors,  but 
only  one  need  be  considered. 

The  real  controversy  in  this  case  Is  over 
the  Identity  of  a  load  of  wheat.  The  evi- 
dence of  the  state  shows  that  Ora  Ford, 
plaintiff  in  error,  and  George  Ford  are  mi- 
nor sons  of  Thomas  Ford,  and  aged  18  and 
12,  years,  respectively,  and  that  they  resided 
at  the  home  of  their  father  In  Chase  county, 
Nebraska.  Glenn  Maddux  and  Wilfred  Mad- 
dux resided  about  10  miles  distant  and  were 
the  owners  of  a  quantity  of  wheat  stored  in  a 
bin  upon  their  premises;  that  on  May  26, 1920, 
they  discovered  a  quantity  of  wheat  missing 
and  further  discovered  wagon  tracks  lead- 
ing from  the  bin;  that  they  followed  these 
tracks  to  the  home  of  Thomas  Ford,  where 
they  found  Thomas  Ford's  wagon  missing, 
and  Wilfred  Maddux  then  proceeded  to  the 
village  of  Madrid,  Nebraska,  where  he  found 
that  Ora  Ford  and  George  Ford  had  Just 
marketed  a  load  of  wheat  consisting  of  31 
bushels  and  had  received  therefor  the  sum 
of  $73.16j  Plaintiff  in  error,  wh*n  con- 
fronted by  Wilfred  Maddux,  admitted  the 
wheat  belonged  to  Maddux,  turned  over  to 
him  the  sum  of  $65.65,  and  offered  to  make 
settlement  for  the  remainder. 

The  defendants  attempted  to  show  that  the 
load  of  wheat  was  the  property  of  Thomas 
Ford;  that  It  was  part  of  two  loads  pur- 
chased by  him  for  seeding  purposes  In  the 
year  1919,  and  that  this  load  represented 
the  remainder  left  in  the  bin  from  said  pur- 
chase, and  that  on  May  2S,  1920,  he  and 
certain  members  of  his  family  loaded  tills 
wheat  upon  the  wagon,  and  under  his  direc- 
tion It  was  hauled  to  Madrid  on  May  26 
by  his  sons,  George  and  Ora  Ford.  Ora  Ford 
claimed  he  made  confession  falsely,  under 
threats  of  arrest.  Evidence  was  offered  by 
members  of  the  Ford  family  accounting  for 
the  whereabouts  of  the  plaintiff  In  error  and 
his  brother  George  during  the  evening  and 
night  of  May  25,  1920,  and  also  by  the  testi- 
mony of  one  Ernest  KnotwelL  Knotwell  tes- 
tified that  he  came  to  the  Ford  home  about 
8  o'clock  p.  m..  May  26,  1920,  and  remained 
there  until  8  o'clock  the  following  morning; 
that  plaintiff  In  error  and  his  brother  George 
were  there  all  evening,  as  well  as  the  other 
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members  of  the  family,  and  that  a  load  of 
wbeat  stood  near  the  granary;  that  the 
next  morning  the  plaintiff  in  error  and  his 
brother  George  started  to  Madrid  with  the 
same;  that  he  had  seen  the  wheat  in  the 
bin  preTlons  to  this  date.  On  cross-examina- 
tion, over  the  objections  of  defendant's  coun- 
sel, he  was  asked: 

"Q.  Yon  are  the  same  0.  E.  Kootwell  that 
is  a  defendant  in  a  criminal  action  here  in  tliis 
coart?  A.  Yes,  sir.  Q.  Xou  entered  a  plea 
of  guiltr  in  that  case,  did  yon  not?  A.  Yes, 
sir." 

The  admission  of  this  evidence  was  er- 
ror. It  does  not  show  conviction  of  a  crime, 
bnt  merely  an  arrest  and  plea  of  gnllty 
thereto.  In  Marion  v.  State,  16  Neb.  3S0, 
20  K.  W.  290,  it  was  held: 

"TVhen,  in  a  prosecution  for  mnrder,  the  de- 
fendant, on  his  trial,  becomes  a  witness  in  his 
own  behalf,  it  is  Incompetent  on  cross-exam- 
ination, for  the  purpose  of  sheeting  his  credi- 
bility as  a  witness,  to  ask  him  if  he  had  not 
pleaded  gaiHy  to  a  penitentiary  offense  in  an- 
other state;  the  entry  of  a  plea  of  guilty, 
without  judgment  or  sentence,  not  being  a  con- 
viction within  the  meaning  of  section  338  of 
the  Civil  Code  of  Nebraska." 

Section  7906,  Bev.  St  1918,  pnMdes: 

"A  witness  may  be  interrogated  as  to  his 
previous  conviction  for  a  felony.  But  no  other 
proof  of  snch  conviction  is  competent  except 
the  record  thereof." 

It  has  been  frequently  hdd  by  this  court 
that  a  witness  may  not  be  Interrogated  as  to 
bis  previous  convlcticm  of  a  crime  below  the 
grade  of  a  felony.  Young  Men's  Christian 
Ass'n  of  Lincoln  v.  EawUngs,  60  T*eb.  377, 
83  N.  W.  175;  Leo  v.  State,  63  Neb.  723, 
80  N.  W.  303;   Beed  v.  State,  66  Neb.  184, 

92  N.  W.  321 ;   Keating  v.  State,  67  Neb.  560, 

93  N.  W.  080;  Johns  v.  State,  88  Neb.  145, 
129  N.  W.  247.  The  matter  is  thoroughly  dis- 
cussed and  the  method  of  propounding  ques- 
ticHis  relating  to  a  previous  conviction  set 
forth  in  Leo  v.  State,  supra.  The  questions 
here,  as  In  that  case,  can  hardly  be  regarded 
as  for  any  other  purpose  than  to  engender 
into  the  minds  of  the  jury  the  belief  that  the 
witness  was  addicted  to  criminal  acts.  They 
are  wholly  collateral  to  the  matters  at  issue 
and  a  noncompliance  with  the  statutory  pro- 
visions and  prejudicial  to  the  rlehts  of  the 
defendant.  Knotwell  waa  the  only  witness, 
aside  from  the  members  of  the  l^'ovd  family, 
who  testified  as  to  the  whereabouts  of  the 
defendants,  and  as  to  the  fact  of  the  own- 
ership of  the  wheat,  and  it  cannot  be  de- 
nied that  bis  testimony,  if  believed,  was  a 
powerful  factor  in  their  defense. 

The  case  should,  therefore,  be  reversed  and 
mnanded  for  further  proceedings  for  error 
in  admission  of  this  evidence. 

Beversed  and  remanded. 
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CRAVER  at  aJ.  v.  MePHERSON. 
(No.  21449.) 

(Supreme  Court  of  Nebraska.  JTuly  15,  1021.) 

(Byttahug  hy  th«  Ooitrt.) 

Bills  and  notes  ^=992(1)— Not*  held  supported 
by  conslderatloR. 
The  petition,  the  substance  of  which  is  set 
out  in  the  opinion,  held  to  state  a  cause  of  ac- 
tion. 

Appeal  from  District  Court,  Douglas  Coun- 
ty;   Bstelle,  Judge. 

Action  by  Bessie  Craver  and  others  against 
Thomas  B.  McPherson.  From  judgment  of 
diamtssal,  plaintifFs  appeal.  Reversed  and 
remanded. 

Morsman,  Maxwell  &  Haggart,  of  Omaha, 
for  appellants. 
Benj.  S.  Baker,  of  Omaha,  for  appellee. 

Heard  before  MORRISSEY,  0.  J.,  and 
DAY,  DEAN,  and  LBTTON,  JJ. 

DAY,  J.  This  action  is  based  upon  a 
promissory  note  given  by  defendant  to  one 
Kate  McGInnesa,  together  with  a  cotempora- 
neous  memorandum  signed  by  the  payee. 
The  case  was  called  for  trial,  a  jury  impan- 
eled, a  witness  sworn,  whereupon  defendant 
objected  to  the  introduction  of  any  testi- 
mony, for  the  reason  that  the  petition  did 
not  state  a  cause  of  action.  The  objection 
was  sustained,  and  the  case  dismissed.  The 
plaintiff  appeals. 

The  only  question  presented  by  the  record 
is  the  sufllciency  of  the  petition  to  state  a 
cause  of  action.  The  objection  of  the  defend- 
ant to  the  introduction  of  any  testimony  up- 
on the  ground  that  the  petition  failed  to 
state  a  cause  of  action  is  equivalent  to  a  de- 
murrer to  the  petition  and  must  be  tested  by 
,the  same  rules.  The  petition  la  in  the  usual 
form,  and  such  portions  only  wlU  be  set  out 
as  appears  to  be  necessary  to  understand 
the  precise  question  presented  by  the  defend- 
ant's objection. 

It  is  alleged  that  on  November  27, 1908,  the 
defendant  executed  and  delivered  to  Kate 
McGinness  his  promissory  note  as  follows: 

"$37,000.       Omaha,  Neb.,  November  27, 1008. 

"One  year  after  date,  for  value  received  X 
promise  to  pay  to  the  order  of  Mrs.  Kate  Mc- 
Ginness, at  Uie  Union  Stock  Yards  National 
Bank,  South  Omaha,  Nebraska,  thirty-seven 
thousand  dollars,  with  interest  at  the  rate  of 
6  per  cent,  per  annum  from  date  until  paid. 
"Thos.  B.  McPherson." 

At  the  time  of  the  execution  of  the  note, 

and  as  a  part  of  the  same  transaction,  Kate 
McGinness  executed  and  delivered  to  tho  de- 
fendant a  writing,  which  was  accepted  by 
the  defendant,  as  follows: 


4t=iFot  other  casM  see  same  toiilc  and  KST-NUUBBR  la  all  Key-Numbered  Dlseau  and  Index** 


Digitized  by 


Google 


72 


184  NORTHWESTERN  SB3P0BTBB 


(Ndk 


"Omaba,  Nebraska,  Nov.  2T,  1908. 

"Wltereaa,  Thos.  B.  McFherson  has  acted  as 
agent  for  many  years  for  m;  late  husband,  Dan- 
iel McGinness,  ^and  after  his  death  for  me,  in 
the  loaning  of  certain  money  for  as  and  in  oar 
behalf; 

"Whereas,  he  is  now  holding  for  me  notes 
as  hereinafter  described; 

"Whereas,  he  has  executed  bis  own  note  of 
even  date  herewith  for  thirty-seven  thousand 
dollars  ($37,000)  payable  to  me,  pledging  as 
colbitpral  the  notes  above  referred  to,  to  wit: 

"Walker  Manufacturing  Co.,  $18,171.98  and 
int.  due  Not.  14,  1909. 

"A.  A.  Spaugh,  $9,386.16  and  int  due  Deo. 
T,  1909. 

"Prime  and  Tower,  $12,000.00  and  int.  due 
Jan.  26,  1912. 

"Whereas,  the  note  for  thirty-seven  thousand 
dollars  is  really  not  his  personal  obligation  and 
ia  only  given  to  protect  me  from  loss  upon  the 
notes  he  has  taken  for  my  account: 

"Now,  therefore,  in  consideration  of  the 
premises,  I  hereby  agree  to  bold  bis  note  for 
thirty-seven  thousand  dollars,  and  not  to  trans- 
fer or  dispose  of  it  without  bis  consent  in  writ- 
ing. 

"I  further  agree  that  the  collateral  notes  re- 
ferred to  shall  be  held  by  Um;  and  be  is  hereby 
empowered  to  collect,  renew  or  extend  them, 
and  to  substitute  for  them  other  collateral  at 
bis  discretion. 

"I  also  agree  to  exhaust  my  collateral,  what- 
ever it  may  be,  before  demanding  payment  from 
him  of  any  part  of  this  obligation,  or  attempting 
to  collect  any  part  of  his  personal  note,  unless 
there  should  be  a  loss  in  the  collateral  referred 
to,  in  which  case,  he  shall  be  liable  for  such 
deficiency. 

"Provided,  however,  that  be  shall  pay  me, 
annually,  interest  at  the  rate  of  six  per  cent, 
upon  the  whole  or  such  part  of  the  principal  as 
may  be  unpaid  from  time  to  time. 

"Witness  my  hand  day  and  date  first  above 
written.  [Signed]       Kate  McOinness." 

The  petition  further  alleges  in  detail  the 
death  of  Kate  McGinness  on  December  10, 
1910,  and  the  administration  of  her  estate  es- 
tablishing that  the  plaintiffs  herein  are  the 
residuary  legatees  under  her  will.  Other 
facts  are  alleged  showing  the  right  of  the 
plaintiffs  herein  to  institute  the  suit.  It  is 
alleged  that  interest  had  been  paid  by  the 
defendant  up  to  November  27,  1911;  that 
$12,000  on  the  principal  of  the  note  was  paid 
January  27,  1912;  that  the  said  payment  of 
$12,000  was  the  proceeds  of  the  collateral 
note  of  Prime  and  Tower ;  that  on  November 
27,  1908,  the  defendant  substituted  as  col- 
lateral security  the  note  of  one  W.  J.  Mc- 
Laughlin, payable  to  the  order  of  the  de- 
fendant, in  place  and  stead  of  the  note  o{ 


the  Walker  Manufacturing  Company  for  $18,- 
171.98,  and  the  note  of  A.  A.  Spaugh  for  $9,- 
386.16,  and  that  the  Walker  Manufacturing 
Company  and  A.  A.  Spaugh  notes  were  there- 
upon taken  by  the  defendant  as  his  personal 
property.  The  petition  further  alleges  that 
suit  was  brought  by  the  executor  of  Kate 
McGinness  against  W.  J.  McLaughlin  upon 
the  note  above  described,  and  judgment  was 
duly  rendered  thereon  on  November  30,  1915, 
for  the  sum  of  $37,894.12;  that  execution 
was  duly  issued  upon  the  Judgment,  and  that 
the  same  was  returned  wholly  unsatisfied; 
that  ao  part  of  the  judgment  has  been  col- 
lected, and  that  Mclaughlin  is  insolvent 
The  petition  further  alleges  that  the  defend- 
ant has  been  ahsent  from  the  state  of  Ne- 
braska for  more  than  three  years  immediate- 
ly preceding  the  commencement  of  this  suit ; 
that  there  is  due  and  owing  the  plaintiffs 
from  the  defendant  on  the  $37,000  note  the 
sum  of  $25,000  with  interest  at  6  per  cent 
per  annum  from  November  27,  1911,  for 
which,  together  with  costs  of  suit,  the  t>Udn- 
tiffs  pray  judgment. 

It  is  argued  on  behalf  of  the  defendant 
that  there  is  no  consideration  to  support  his 
promise.  We  find  ourselves  unable  to  assent 
to  this  proppsitlon.  Without  ent«tng  into 
an  extended  analysis  of  the  petition,  it  seems 
clear  that  there  was  a  detriment  or  disad- 
vantage, or  forbearance,  or  suspension  of  a 
right  on  the  part  of  Mrs.  McGinness  In  per- 
mitting the  defendant  to  continue  to  hold  the 
collateral  which  he  was  holding  on  her  ac- 
count and  in  permitting  him  to  collect,  re- 
new or  extend  such  collateral,  and  to  substi- 
tute other  collateral  therefor  at  his  discre- 
tion. In  taking  the  $37,000  note  she  sus- 
pended at  least  for  one  year  her  right  to  call 
in  the  securities  held  for  her  by  the  defend- 
ant and  in  agreeing  to  hold  the  $37,000  note 
and  not  to  dispose  of  It  without  the  defend- 
ant's consent  It  also  appears  that  there 
was  a  ben'eflt  and  advantage  to  the  defend- 
ant In  being  permitted  to  hold  the  collat- 
eral, and  to  collect,  renew  and  extend  the 
same,  and  to  appropriate  to  hie  own  use  all 
interest  accruing  thereon  in  excess  of  the  6 
per  cent  which  he  was  to  pay  to  Mrs.  Mc- 
Ginness. 

In  our  view,  the  petition  states  a  cause  of 
action,  and  the  district  court  was  in  error 
in  dismissing  the  case. 

The  judgmoit  of  the  district  coart  Is  re- 
versed, and  the  cause  remanded  for  farther 
proceedings. 

Reversed. 
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LINCOLN  TRACTION 
(No.  21701.) 


CO. 


(Sapreme  Coart  of  Nebraska.    July  '7,  1921.) 

(SyUahvs  iy  the  Court.) ' 

I.  Negligence  «=>I36(  10)— Question  for  Jury 
on  confllctluo  evidence. 
"Issues  as  to  the  existence  of  negligence 
and  contributory  negligence,  and  as  to  the  prox- 
imate cause  of  an  injury,  are  for  the  jury  to 
determine,  when  the  evidence  as  to  the  facts 
is  conflicting,  and  where  different  minds  might 
reasonably  draw  different  conclusions  as  to 
these  qnestioDS  from  the  facts  established." 
City  of  Omaha  r.  Houlihan,  72  Neb.  326, 100  N. 
W.  41B. 


2.  Street  ratlroatfs  «ssl  17(8)— Negligence,  een- 
tributory  negligence  ud  proxlUMte  oanss  hdd 
for  Jury. 
SMdence  in  the  ease  at  bar  examined,  and 

Aeld,  the  same  required  the  application  of  the 

rule  abOTO  quoted. 

Appeal  from  Dtattlct  CSonrt,  Lancaster 
County;   Stewart,  Judge. 

Action  by  Daniel  H.  Burton  against  the 
Lincoln  Traction  dompany.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

HaU,  Baird  &  Williams,  of  Uncoln,  for 
appellant 
H.  N.  Mattley,  of  Uncoln,  for  appellee. 

Heard  before  MORRISSEY,  O.  J..  PLANS- 
BURQ  and  ROSE,  JJ.,  and  DICKSON  and 
TROUP,  District  Judges. 

TROUP,  District  Judge.  The  plaintiff. 
Daniel  H.  Burton,  brings  this  action  against 
the  defendant,  Lincoln  Traction  Company,  to 
recover  damages  for  personal  injuries  to 
himself  alleged  to  have  been  sustained 
through  the  negligence  of  the  defendant  com- 
pany by  a  collision  of  one  of  the  defendant's 
street  cars  with  plaintifTs  team  and  wagon 
at  the  Intersection  of  Twenty-Seventh  and  W 
streets  In  the  city  of  Lincoln. 

The  negligence  charged  against  the  de- 
fendant is  that  just  before  and  at  the  time 
the  accident  happened,  It  was  running  Its 
car  at  an  unreasonable  and  reckless  rate 
of  speed,  and  that  It  was  negligent  In  the 
operaUon  of  said  car  in  that  it  failed  to  keep 
the  same  under  proper  control  as  it  approach- 
ed the  Intersection  where  the  accident  occur- 
red, and  although  the  plaintiff,  before  and  at 
the  time  he  entered  upon  said  intersection, 
was  in  plain  view  of  the  defendant's  motor- 
man  operating  said  car,  he  negligently  failed 
to  reduce  its  speed  or  give  plaintiff  timely 
warning  of  the  approach  of  said  car,  thus 
colliding  with  plalntlfTs  wagon  and  injuring 
the  plaintiff. 

The  defendant,  answering,  denies  the  aver- 
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ments  of  negligence  attributed  to  the  defend- 
ant, and  alleges  that  the  injuries  received  by 
the  plaintiff  were  due  to  the  negligence  of 
the  plaintiff  in  attempting  to  cross  the  de- 
fendant's track  In  front  of  the  defendant's 
moving  car  under  such  circumstances  that  It 
was  Impossible  for  the  operator  of  said  car 
to  avoid  the  accident. 

The  reply  of  plaintiff  denies  the  allegations 
of  the  answer  attributing  negligence  to  tfaa 
plaintiff.  '  A  trial  of  the  case  before  court 
and  jury  resulted  In  a  verdict  and  judgment 
for  plaintiff,  from  which  defendant  appeals. 

The  defendant  having  made  a  motion  for 
a  directed  verdict  at  the  close  of  plaintiff's 
evidence,  and  renewing  the  same  at  the  close 
of  all  of  the  evidence,  and  making  a  like  com- 
plaint on  Its  motion  for  a  new  trial,  which 
motions  were  all  overruled,  now  submits 
three  assignments  of  error,  but  all  of  the 
same  Import,  which  may  be  summed  up  la 
the  single  statement : 


"That  the  testimony  in  the  case  established 
the  gross  negligence  of  the  plaintiff  and  failed 
to  establish  any  negligence  on  the  part  of  the 
defendant" 

It  seems  to  be  agreed  by  both  the  plaintiff 
and  the  defendant,  in  which  agreement  this 
court  concurs,  that  the  above  proposition,  in 
turn,  resolves  Itself  Into  the  question  wbether 
upon  the  whole  case  the  evidence  was  such 
as  required  Us  submission  to  the  Jury,  or 
should  a  verdict  have  been  directed  for  the 
defendant. 

It  is  In  evidence  that  when  plaintiff  drove 
his  team  and  wagon  across  the  defendant's 
track  about  100  yards  south  of  the  Intersec- 
tion where  the  accident  happened,  for  the 
purpose  of  driving  north  on  the  right-hand 
side  of  the  street  he  looked  both  north  and 
south  and  saw  no  car  at  all  to  the  south  and 
was  certain  there  was  none  nearer  than  Vine 
street,  100  yards  away.  He  then  drove  north 
on  Twenty-Seventh  street  parallel  with  de- 
fendant's track  at  the  rate  of  about  4  or  S 
miles  an  hour  for  the  distance  of  ahotjt  150 
feet,  which  took  him  to  the  Intersection  of 
Twenty-Seventh  and  W  streets,  where  the  ac- 
cident occurred.  Tt  Is  admitted  by  the  plain- 
tiff that  he  did  not  again  look  south  for  an 
approaching  street  car  before  venturing  to 
cross  defendant's  track  at  the  W  street  in- 
tersection. This  fact  alone,  however.  Is  not 
n(>cessarily  conclusive  evidence  of  neel'irenre. 
Tt  depends  much  urion  what  consldemtlon 
should  he  given  to  the  fact  that  the  pinintiff 
had  looked  for  street  cars  to  the  south  a 
moment  or  two  before  and  saw  none.  In  the 
case  of  Fairbanks  v.  Bnneor.  O.  4  O.  R.  Co., 
95  Me.  78,  49  Atl.  421.  It  is  said : 

"There  is  no  absolute  rule  of  law  that  a  per- 
son riding  along  a  street  must  look  and  listen 
for  an  approaching  car  before  entpring  upon 
the  track  of  an  electric  railway.    Whether  his 
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failare  to  look  and  listen  amotmts  to  neslij;ence 
'  must  be  determined  from  all  the  facts  and  dr- 
cumstancea  proved." 

See,  alao,  Bobbins  v.  Springfield  Street  B. 
Ck).,  165  Mass.  30,  42  N.  K  334;  Watson  r. 
Boone  Electric  Ck>.,  163  Iowa,  316,  144  N.  W. 
350;  Callett  t.  Central  California  TracUon 
Co..  36  Cal.  App.  240,.  171  Fac.  984;  WaUen- 
burg  V.  Missouri  P.  B.  Co.,  86  Neb.  612,  126 
N.  W.  289,  37  L.  B.  A.  (N.  S.)  136.- 

But,  evoi  assuming  that  tbe  act  of  tbe 
plaintiff  in  attempting  to  cross  the  intersec- 
tion under  the  circumstances  he  did  was  neg- 
ligence on  his  part,  neitber  would  this  fi^ct 
alone  necessarily  bar  plaintiff's  right  to  re- 
cover. The  plaintiff's  right  to  recover  would 
still  depend  upon  the  conduct  of  the  defend- 
ant and  the  manner  in  which  it  operated  its 
car  in  approaching  the  intersection  whUe 
plaintiff  was  in  tbe  act  of  making  the  cross- 
ing, and  whether  the  defendant  was  negli- 
gent or  not  in  the  operation  of  its  car  at  this 
point,  under  all  the  facts  and  circumstances 
disclosed  by  the  evidence.  "Negligence  of 
plaintiff  In  driving  across  a  street  railway 
track  without  stopping  to  look  and  listen 
will  not  excuse  the  company  from  its  duty 
to  use  reasonable  diligence  to  stop  its  car  aft- 
er discovering  the  perilous  situation,  and  if 
its  failure  to  do  so,  after  seeing  the  danger, 
directly  and  immediately  causes  an  Injury 
to  him,  the  company  may  be  held  Uable  for 
such  injury."  Omaha  Street  R.  Co.  v.  Lar- 
son, 70  Neb.  591,  97  N.  W.  824.  See,  also, 
McKennan  v.  Omaha  &  C.  B.  Street  R.  Co.,  97 
Neb.  281,  149  N.  W.  826.  IWs  was  the  rule 
of  law  even  when  any  act  of  contributory 
negligence  of  the  plaintiff  would  bar  recov- 
ery. Harris  ▼.  Lincoln  Traction  Co.,  78  Neb. 
681,  111  N.  W.  580.  A  double  reason  exists 
for  the  recognition  of  the  rule  at  this  time, 
now  that  the  rule  of  comparative  negligence 
Is  in  vogue. 

The  motorman  in  charge  of  the  operation 
of  defendant's  car  testified  that  he  first  saw 
the  plaintiff  when  he  came  out  of  the  lumber 
yard  with  his  team  and  wagon  and  crossed 
the  street  to  the  right-hand  side  thereof  and 
proceeded  northward  at  tbe  time  the  defend- 
ant's car  was  crossing  Vine  street,  460  feet 


to  the  south,  and  that  he  had  the  plaintiff  in 
plain  view  from  that  time  until  the  collision 
at  or  near  the  intersection  of  W  street;  that 
he  was  running  from  8  to  10  miles  an  hour 
and  could  stop  his  car,  when  running  at  that 
rate  of  speed,  within  25  or  30  feet;  that 
when  within  about  35  feet  of  the  plaintiff 
he  sounded  the  gong,  and  that  vtbea  it  be- 
came apparent  that  plaintiff  was  attempting 
to  cross  the  track  the  car  was  between  20 
and  25  feet  away  from  plaintiff's  wagon, 
"thon  I  applied  the  air,  that  is  aU  there  is 
to  it;"  that  the  defendant's  car  then  hit  the 
wagon,  but  not  hard  enough  to  J<dt  it  much, 
and  the  car  stopped  exactly  where  tbe  wagon 
was  hit. 

The  plaintiff  testified  that' he  was  upon  the 
crossing  when  he  first  saw  defoidanf  s  car; 
that  his  attention  was  first  attracted  to  it 
by  the  ringing  of  the  bell,  and  which  seined 
to  blm  at  that  time  was  about  50  or  60  feet 
away,  but  that  it  was  upon  him  in  an  In- 
stant; that  the  car  hit  his  wagon  two  times, 
and  Chat  the  second  time  that  caused  him  to 
be  thrown  from  the  wagon  and  injured. 

[1]  Other  witnesses  also  testified  to  differ- 
ent versions  as  to  bow  the  acddait  happened, 
but  we  think  enough  has  been  stated  to 
show  that  there  was  such  a  conflict  in  the 
evidence  upon  material  issues  as  to  require  a 
submission  of  the  case  to  the  jury.  "Issues 
as  to  the  existoice  of  negligence  and  con- 
tributory negligence,  and  as  to  the  proximate 
cause  of  an  injury,  are  for  the  jury  to  deter- 
mine, when  the  evidence  as  to  the  facts  is 
conflicting,  and  where  different  minds  might 
reasonably  draw  different  conclusions  as  to 
these  questions  from  the  facts  established." 
City  of  Omaha  v.  Houlihan,  72  Neb.  326,  100 
N.  W.  415.  See,  also,  Kafka  v.  Union  Stock 
Yards  Co.,  87  Neb.  331,  127  N.  W.  129. 

[2]  We  think  the  conflict  in  the  evidence 
in  the  case  at  bar  requires  the  application 
of  the  rule  above  quoted.  The  trial  court 
submitted  all  the  issues  concerning  which 
there  was  a  conflict  of  testimony  to  the  jury 
by  appropriate  instructions,  to  which  no  com- 
plaint is  made.  *We  think  the  court  did  not 
err  in  so  doing,  and  the  judgment  below  is 
therefore  affirmed. 
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CASE  at  at.  v.  SUPREME  TRIBE  OF  BEN 
HUR.    (No.  20756.) 

(SapnmC'  Court  of  Nebraska.    May  16(  1921.) 


(ByUabus  iy  the  Court.) 

i.  iBauraooa  «=37i9(3)  —  Beneflolary  aasoola- 
tlon  may  lacreaae  rates  and  change  plaa  of 
assessment  If  no  Injustice  done. 

When  an  insnred  in  a  fraternal  benefit  as- 
sociation agrees  to  be  bound  by  future  changes 
of  the  by-laws,  the  association  may  make 
amendments  increasing  the  rates  and  changing 
the  plan  of  assesBments  for  the  general  good 
of  the  order,  so  long  as  such  changes  do  not 
work  an  injustice  between  the  indiyidual  mem- 
bers, are  not  discriminatory,  and  are  reason- 
able. 

2.  iMaramM  «S97I9(3)— Increase  of  rates  or 
ehaage  of  plan  of  assessment  of  beneficiary 
assoelation  presumed  reasonable. 

In  the  absence  of  averment  or  proof  to  the 
contrary,  it  will  be  presumed  that  an  increase 
of  rates  or  change  of  plan  of  assessments  to 
increase  revenues  was  reasonable  as  to  tke 
amount  of  the  increase  in  the  charges,  when  it 
appears  that  the  amended  regulation  was  duly 
eniteted. 

3.  iMurance  «=97I9(3)  —  That  Increase  of 
ratee  is  prohibitive  to  older  members  does  not 
Itself  make  the  rate  unreasonable. 

Tliough  the  increase  of  assessments,  adopt- 
ed by  a  fraternal  association,  should  be  so  high 
aa  to  make  it  unprofitable  and  prohibitive  to 
older  members,  that  fact,  standing  alone,  would 
not  make  the  rate  unreaaonable,  if  the  aaaeas- 
nent  is  no  more  than  experience  has  shown  is 
■eceesary  to  properly  meet  the  cost  of  cover- 
ing such  individual  with  insurance  at  his  at- 
tained age. 

4.  iDWirance  «=37 1 9(3)— Division  of  members 
of  fraternal  benefit  association  Into  two  class- 
es held  discriminatory. 

Where  such  an  association,  by  amendment 
of  its  by-laws,  divides  its  members  into  two 
dasses,  placing  all  members  belonging  to  the 
association  prior  to  a  certain  date  in  one  class, 
and  all  who  have  joined  or  should  Join  after 
that  date  in  another  class,  and  provides  that 
each  class  shall  raise  its  own  funds  and  pay 
its  own  losses,  and  that  the  former  class  is  to 
continue  without  the  aid  of  growth  and  the  ad- 
dition of  young  blood,  and  makes  it  necessary, 
where  a  member  of  the  former  class  should 
desire  to  change  and  become  a  member  of  the 
latter  class,  that  he  surrender  what  rights  he 
had  in  the  funds  of  the  former  class  and  sur- 
render that  security  furnished  by  the  mutual 
promises  of  members  of  that  class,  held,  that 
the  classification  is  discriminatory  and  unrea- 
sonable as  against  the  members  of  the  former 
class,  and  will  not  be  upheld. 

5.  iDsnruce  «=97t9(3)— Amendment  ehanglBg 
boneflt  certificate  held  not  a  reduction  In  the 
amount  of  benefits  thereunder. 

Where  a  benefit  certificate  provided  that, 
In  caae  insnred  should  reach  70  years  of  age 
and  be  disabled,   he   ahould   receive  disability 
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benefits,  and  his  policy  then  be  considered  paid 
up,  an  amendment  to  the  by-laws,  made  prior 
to  inaured's  reaching  TO  years  of  age  and  be- 
coming disabled,  which  required  payment  of 
assessments  during  the  period  of  such  disabili- 
ty, after  the  age  of  70,  impairs  no  vested  rights 
under  the  policy,  and  is  not  to  be  treated  as  a 
reduction  in  the  amount  of  benefits  provided 
by  the  policy. 


6.  Insurance  «=a7l 9(3) —Signed  agreement  te 
pay  additional  assessment  during  disability 
held  not  a  waiver  of  objection  to  disorlmlna- 
tory  daselfleatloa. 
Where  the  insured,  on  the  representation 
to  him  by  the  agent  of  the  association  that  his 
policy  was  paid  up,  and  that  he  would  not  be 
required  to  make  any  further  payments,  sign- 
ed a  statement  presented  to  him  by  the  agent, 
which  contained  in  It  a  printed  clause,  agreeing 
that  insured  would  pay  additional  assessments 
during  such  period  of  disability,  but  where  no 
consideration  moved  from  the  association  to  him 
for  such  agreement,  and  there  were  no  elementa 
of  estoppel  shown  and  none  pleaded,  held,  in- 
sured had  not  waived  his  right  to  object  to  the 
discriminatory  classification  of  members,  and 
was  not  bound  by  such  signed  statement;  it 
being  further  shown  that  the  amount  be  ^ad 
paid  to  the  association  in  the  past  was  suffi- 
cient to  cover  oil  payments  due,  or  to  become 
due,  on  his  policy,  in  accordance  with  the  as- 
sociation's rules  as  they  existed  prior  to  the 
establishment  of  rates  upon  the  discriminatory 
basis  complained  of. 

Appeal  from  District  Cknirt,  Lancaster 
CSonnty;   Morning,  Jndge. 

Action  by  Minnie  E.  Case  and  another 
against  the  Supreme  Tribe  of  Ben  Hur. 
Judgment  for  plalntifits  on  a  directed  yerdlct, 
and  defendant  appeals.    AfiSrmed. 

Oarlow  &  Long,  of  Columbus,  for  appellant 
Burr  &  Brown,  of  Lincoln,  for  appellees. 

FLANSBURG,  J.  This  Is  an  action  on  a 
benefit  certificate  Issued  by  the  Supreme 
Tribe  of  Ben  Hur,  a  foreign  fraternal  bene- 
fldary  asBoclatlon.  The  defendant  contends 
tbat  the  policy  had  become  forfeited  by  de- 
fault of  payment  of  the  assessments.  These 
assessments  were  levied  by  virtue  of  amend- 
meats  to  the  by-laws  made  after  the  certifi- 
cate sued  on  was  issued,  and  plaintiffs  claim 
the  amended  by-laws  were  unreasonable,  Im- 
pairing vested  rights  under  the  benefit  cer-  - 
tlflcate,  and  were  therefore  not  binding  on  In- 
sured. At  the  close  of  the  testimony  the 
court  directed  a  verdict  for  the  plaintiffs. 
Defendant  appeals. 

The  certificate  sued  on  contained  the  usual 
provision  tbat  the  insured  would  be  bound  by 
all  the  laws,  rules  and  regulations  of  the 
society  thereafter  enacted.  It  was  in  the 
amount  of  $500,  and  was  issued  to  John  Case 
in  1901,  when  he  was  54  years  of  age.  Plain- 
tiffs were  named  as  beneficiaries. 

At  the  time  this  certificate  was  Issued  the 


»For  otber  cases  see  Mme  topic  sad  KBT-NUllBER  In  all  Ksy-Numbeied  Digeata  and  Indexsa 


Digitized  by 


Google 


7« 


181  NORTHWBSTKRN  BBPOBTSIB 


(Ndx 


by-law*  of  defendant  aasodatloii  provided  for 
the  montUly  payments  of  ^1  for  Inantance, 
the  amount  of  the  benefit  being  rated  accord- 
ing to  age,  80  that  while  members  entering 
between  the  ages  of  18  and  25  received  bene- 
fit certificates  in  the  amount  of  $1,500  for  a 
monthly  payment  of  $1,  members  entering  at 
60  years  of  age  received  certificates  of  $500 
only.  All  members  were  also  required  to 
pay  a  per  capita  tax  of  75  cents  semiannual- 
ly, together  with  lodge  dues,  or  what  were 
called  "court  dues,"  levied  by  the  subordinate 
court. 

The  benefit  certificate  in  question  provided, 
that,  in  the  event  of  the  insured  becoming 
physically  disabled  from  old  age  after  reach- 
ing 70  years  and  making  proof  of  snch  fact, 
he  should  receive  one-tenth  of  the  face  of  the 
policy  that  year  and  a  like  sum  each  year 
thereafter  until  the  whole  benefit  was  paid 
or  until  the  member  should  die,  and  it  also, 
however,  further  provided  "that  such  member 
shall  continue  to  pay  his  or  her  court  dues 
and  per  capita  tax"  though  the  monthly  pay- 
meats  for  insurance  were  not  required  from 
that  time  forward. 

In  May,  1908,  the  by-laws  of  this  defendant 
association  were  amended  in  the  manner  of 
which  plaintiffs  complain,  whereby  all  hold- 
ers of  benefit  certificates  issued  prior  to  July 
1,  100^,  were  put  in  what  is  called  class  A, 
and  all  holders  of  certificates  issued  after 
that  time  were  put  in  class  B.   The  two  class- 
es were  kept  distinct    Each,  it  was  provided, 
should  raise  its  own  funds  and  pay  its  own 
losises.     In   case   the  monthly  payments   of 
Class  A  members,  as  previously  fixed,  should 
be  tnsnfflclent,  additional  payments  would  be 
required  to  be  paid  from  time  to  time.    The  ] 
rates  required  to  be  paid  by  the  class  B  mem- 
bers were  determined  by  valuation  upon  the  i 
basis  of  tables  of  mortality,  and  the  rate  was  i 
to  be  fixed  according  to  the  age  attained  by  > 
the  member  at  his  entrance. 

It  was  further  provided  that  any  class  A  | 
member  could,  at  any  time  up  to  July  1, 1910,  j 
by  surrendering  his  certificate  and   paying 
the  rates  fixed  by  the  age  of  such  member  at  i 
such  time,  according  to  the  schedule  of  rates 
adopted  for  class  B  members,  become  a  m«n- 
ber  of  class  B  without  being  required  to  pass  ' 
medical  examination,  such  examination,  how- 1 
ever,  to  be  required  in  case  he  desired  a  dis-  I 
aMlIty  clause  in  his  certificate  such  as  ap-  j 
pfjirs  In  the  certificate  here  Involved,  and,  in  j 
fl!!>t  case,  it  was  necessary  before  a  transfer 
would  be  allowed  that  he  be  found  to  be  In  | 
good  health  and  not  physically  disabled  at ' 
the  time  of  the  transfer,    tt  was  further  pro- 1 
vided  by  these  amended  rules  that  the  disa-  I 
bility  benefit  for  members  in  either  daas  A  [ 
or  class  B  would  be  allowed  only  upon  the 
condition  that,  after  sudi  disabilities  were 
proved  and  insured  became  entitled  to  the 
disability  benefit,  he  would  still  continue,  not 
only  to  pay  the  per  capita  tax  and  court  dues  , 


aa  theretofore  provided,  but  would  In  addi- 
tion continue  to  pay  all  monthly  payments 
and  assessmmtB  required.  In  order  to 
change  from  class  A  to  class  B,  In  other 
words.  It  was  necessary  for  the  class  A 
member  to  surrender  his  certificate  and  take 
a  new  one  at  a  rate  based  upon  his  age  at 
the  time  of  the  transfer,  as  if  he  were  an  en- 
tirely new  applicant  for  insurance  in  the  as- 
sociation, and,  except  in  the  instances  as 
stated,  he  would  not  be  required  to  pass  a 
medical  examination. 

The  insured,  after  these  amendments  were 
adopted,  remained  In  class  A  and  made  all 
payments  called  for  up  to  September  1,  1816. 
On  July  12,  1916,  he  became  70  years  of  age, 
and  on  September  12, 1916,  he  applied  for  the 
old  age  disability  benefit.  His  application 
was  approved,  and  he  was  paid  the  first  in- 
stallment of  $50.  In  this  appUcation,  signed 
by  insured,  whldi  was  on  a  printed  form 
furnished  by  the  company,  there  was  a  print- 
ed statement  that  Insured  agreed  to  contlnoe 
to  pay,  in  addition  to  the  court  dues  and 
tne  per  capita  tax,  the  monthly  Insurance 
payments  and  assessments  during  the  contln- 
aatlon  of  such  policy  and  during  the  period 
when  he  was  entitled  to  the  disability  bene- 
fits. 

It  is  claimed  by  plaintUTs  that  Insured  did 
not  know  of  this  statement  in  the  application. 
The  officer  of  the  defendant  association, 
whose  duty  it  was  to  help  make  out  and  re- 
ceive such  applications,  testified,  and  her  tes- 
timony stands  on  that  issue,  that  she  read 
the  appUcation  to  him  and  also  that  she  told 
him  It  was  her  understanding  that  no  fur- 
ther payments  vrere  required  from  him  there- 
after except  the  per  capita  tax  and  dues,  and 
that  his  policy  so  far  as  insaranoe  payments 
were  concerned  was  fully  paid  up. 

From  the  time  tliat  the  association  allowed 
Insured  the  disability  benefit  in  September. 
1916,  and  paid  him  the  $50  installment,  he 
made  no  further  insurance  payments,  as  pro- 
vided by  the  amended  by-laws,  nor  in  ac- 
cordance with  the  statement  made  in  the 
application  Just  above  referred  ta  The  per 
capita  tax  and  court  dues  were  tendered  by 
insured,  but  the  defendant  refused  to  accept 
these  and  demanded  the  regular  monthly 
payments  and  assessments  as  fixed  at  that 
time,  and  so  the  matter  stood  from  Septem- 
ber, 1916,  until  the  Insured  died  in  February, 
1917;  the  association  claiming  that  the  in- 
sured's policy  had  lapsed  by  reason  of  his 
failure  to  pay  the  regular  monthly  payments 
and  assessments  for  insurance  from  and  aft- 
er the  time  of  the  granting  of  the  disability 
benefits  to  him. 

The  questions  presented  are:  <1)  Whether 
th^  classification  under  the  amended  by-laws 
was  nnreasonable  and  discriminatory  so  as 
to  make  invalid  the  increased  assessments 
levied  upon  the  insured  iu  this  case;  (2) 
whether  the  provision  that  Insured  should 
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contlnae  to  pay  Insurance  rates,  when,  by  ttie 
terms  of  his  certificate,  ft  was  to  be  paid  up 
In  case  of  disability  at  70,  In  efTcKi:  reduced 
the  benefits  and  thereby  destroyed  vested 
rights  under  the  contract;  and  (3)  whether 
Insured  had  waived  bis  rights  to  refuse  to 
pay  Insurance  rates  after  reaching  70  by 
signing  the  agreement  to  pay  such  additional' 
assessments  wben  he  signed  bis  application 
for  the  disability  benefit. 

[1]  It  Is  the  rule  In  this  state  that,  wben 
an  Insured  agrees  to  be  bound  by  future 
changes  of  the  by-laws,  a  fraternal  associa- 
tion may  make  amendments  increasing  tbe 
rate  and  changing  the  plan  of  assessments  for 
the  general  good  of  the  order,  so  long  as  such 
diangefl  do  not  worlc  an  injustice  between  tbe 
individual  members,  are  not  discriminatory, 
and  are  reasonable.  Insured,  In  tbe  case  be- 
fore us,  remained  In  the  class  of  old  members 
who  had  entered  the  association  prior  to 
1908.  Xlie  exact  amount  of  increase  in  as- 
sessments levied  against  him  the  record  does 
not  disclose.  There  is  no  averment  nor  proof 
that  the  assessments  made  were  unreasonable 
In  amount,  nor>greater  than  sufficient  to  the 
proper  operation, of  this  division  of  the  asso- 
ciation as  a  separate  entity,  raising  its  own 
funds  and  paying  its  own  losses.  On  tbe  othr 
er  hand,  it  does  not  api>ear  that  the  rates 
fixed  for  the  members  of  tbe  new  class  were 
more  than  were  necessary  to  the  operation  of 
that  class,  nor  larger  than  required  to  prop- 
erly raise  funds  to  prepare  against  and  pay 
death  claims  as'  they  should  accrue.  The 
rates  In  tbls  class  were  based  upon  mortality 
tables  and  in  accordance  with  tbe  principle 
that  each  member  should  pay  in  proportion  to 
tbe  hazard  of  bis  own  individual  risk. 

[2,  t]  The  next  question  is,  therefore, 
whether  tbe  creation  of  the  two  divisions  of 
members,  each  operating  Independently  of 
tbe  other,  did  in  itself  work  an  unjust  dis- 
crimination as  against  the  plaintiff.  There 
Is  no  vested  rig^it  to  a  continuance  of  a 
plan  of  Insurance  which  experience  might 
demonstrate  would  result  disastrously  to  tbe 
society  or  its  members.  Wright  v.  Minnesota 
Mutual  Life  Ins.  Co.,  193  D.  S.  657,  24  Sup. 
Ct.  549.  48  L.  Ed.  832;  Polk  v.  Mutual  Re- 
serve Fund  Ufe  Ass'n,  207  U.  S.  310,  28  Sup. 
Ct.  65,  52  L.  Ed.  222.  It  is  also  true  that.  In 
the  absence  of  averment  or  proof  to  the  con- 
trary, It  will  be  presumed  that  an  increase  of 
rates  or  change  of  plan  of  assessment  to  iu- 
crease  revenues  was  reasonable  as  to  the 
amount  of  the  increase  in  tbe  charges,  if  the 
amended  regulation  was  duly  enacted  by 
the  association.  Supreme  Council  Catholic 
Knights  of  America  v.  Fenwick,  169  Ky.  269, 
183  S.  W.  906;  Demings  v.  Supreme  Lodge, 
Knights  of  Pythias,  131  N.  It.  622,  80  N.  B. 
672;  Supreme  Lodge,  Knights  of  Honor,  v. 
Bieler,  58  Ind.  App.  550,  105  N.  E.  244.  It 
is  unnecessary,  therefore,  to  discuss  the 
amount  of  assessments  In  tbls  case,  since 
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there  is  no  proof  of  the  financial  condition  of 
the  company  and  no  evidence  tending  to  show 
that  the  assessments  were  more  than  were 
reasonably  necessary  to  cany  out  the  objects 
of  the  order. 

I     Considering  tbe  class  B  members  as  a  sep- 
larate  division,  the  plan  devised  of  requiring 
leach  member  to  pay  a  rate  in  conformity  to 
tbe  costs  of  insurance  baaed  on  age  is  a  rea- 
sonable regulation  as  among  tbe  members  in 
that  class.    And  it  would  further,  as  settled 
by  tbe  laws  of  this  state,  have  been  a  rea- 
jsonable  regulation  to  have  required  all  the 
members  of  this  association  at  tbe  time  wben 
the  amended  bylaws  were  enacted  to  have 
commenced  anew  and  to  have  paid  assess- 
.  ments    based    upon    mortality    tables,    the 
amount  of  such  rate  to-be  determined  by  the 
age  attained  by  the  respective  members  at 
the  date  of  such  change  in  the  rule  of  as- 
sessment.   Punk  T.  Stevens,  102  Neb.  681,  169 
N.  W.  6,  11  A.  L.  R.  639;  Thomas  v.  Knights 
of  Maccabees  of  tbe  World,  85  Wash.  665, 149 
Pac.  7,  L.  R.  A.  19ieA,  760,  Ann.  Caa.  191TB, 
804;    HoUingsworth  v.  Supreme  Council   of 
I  Royal  Arcanum.  175  N.  C.  615,  96  S.  B.  81, 
[Ann.    Cas.    1918E,    401;     Supreme    Lodge, 
Knights  of  Pythias  v.  Mtms,  241   U.  S.  574, 
36  Sup.  Ct.   702,  60  L.   Bd.   1179,   L.   R.   A. 
1916F,  919 ;   Reynolds  v.  Supreme  Council  of 
Royal  Arcanum,  192  Mass.  160,  78  N.  E.  129, 
7  I*   R.  A.   (N.   8.)  1154,  7  Ann.  Cas.  776. 
Though  the  Increase  of  the  assessment  pro- 
vided by  a  fraternal  association  should  be  so 
high  as  to  make  It  unprofitable  and  probiblt- 
Ive   to   older   members,   that   fact,   standing 
alone,  would  not  make  tbe  rate  nnreasonable, 
.  If  the  assessment  is  no  more  than  experience 
has  shown  Is  necessary  properly  to  meet  the 
I  cost  of  covering   such    individual   with   In- 
,  surance  at  his  attained  age.    It  may  be  here, 
,  and  in  fact  in  most,  If  not  all,  such  fraternal 


companies.  Insurance  has  been  furnished  in 


j  the  past  at  rates  far  below  cost.    Tbe  member 

I  has  lived  and  had  the  value  of  his  assess- 

]  ments  In  the  protection  given  him,  and,  when 

^  It  is  found  that  each  must  pay  in  exact  ac- 

;  cord  with  the  risk  the  company  has  assumed 

in  carrying  him,  be  cannot  complain.     As 

Judge    Holmes    said    in     Supreme    Lodge, 

Knights  of  Pythias,  v.  Mims,  supra: 

"It  is  proper  to  remember  that  for  many 
years  the  plaintiff  has  been  insured,  and  al- 
though by  what  be  is  not  likely  to  regard  as  bad 
fortune  bis  benefidary  has  not  profited  by  It, 
she  would  have  if  be  bad  died.  As  he  happily 
has  lived,  be  has  to  bear  the  burdens  incident 
to  the  nature  of  tbe  enterprise  into  which  lie 
went  open  eyed." 

But  when  such  increase  in  assessments  Is 
made  it  must  progress  upon  a  uniform  plan. 
It  must  be  remembered  that  the  promises  of 
this  association  are  the  mutual  promises  of 
all  tbe  meml>ers  in  It,  individually  and  col- 
lectively, to  one  another.  Each  member  also 
bas  tbe  right,  to  see  that  all  new  members 
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shall  eq-nally  assume  such  mutual  obllgatlonB. 
The  basis  for  rates  must  be  Just,  and  not 
discriminative.  In  this  case  all  members 
of  the  order,  prior  to  1908,  are  severed  from 
the  association  and  become  a  distinct  en- 
tity apart  from  it.  It  is  manifest  that  to 
thus  cut  off  the  old  members,  undesirable 
risks.  Into  a  company  by  themselves  and  make 
them  pay  their  own  losses  and  raise  their 
own  funds  without  the  aid  of  growth  and 
the  addition  of  young  blood,  since  no  new 
members  can  under  the  amended  by-laws 
be  placed  in  this  division,  would  result  in  a 
separate  division  of  membership;  in  fact,  a 
distinct  company  In  Itself,  which  would 
have  a  constantly  dwindling  membership 
and  a  rapidly  increasing  assessment  until  the 
lone  survivor  would  .  have  to  pay  his  own 
death  claim.  Such  classification  and  division 
of  members,  destroying  the  mutuality  of  the 
promises  of  the  members  of  the  association 
as  a  whole  and  requiring  older  members  to 
be  thrown  out  upon  their  resources  and  alone 
compelled  to  proceed  without  the  accession 
of  new  members,  which  destroyed  the  very 
working  power  of  the  plan  under  which  they 
were  operating,  has  been  held  an  effectual 
repudiation  of  the  contract  obligation  ow- 
ing them  by  the  society,  and  has  quite  uni- 
versally been  held  an  unreasonable  and  un- 
just regulation  as  to  them,  and  therefore 
void.  Wilsen  v.  Supreme  Conclave,  I.  O.  H., 
174  N.  G.  628,  94  S.  E.  443;  Williams  v.  Su- 
preme Conclave,  I.  0.  H.,  1T2  N.  C.  787,  90 
S.  E.  888;  Stranss  v.  Mutual  Reserve  E^md 
Ufe  Ass'n,  126  N.  0. 971, 36  S.  E.  362, 54  U  R. 
A.  606,  83  Am.  St.  Rep.  699;  Tusant  v.  Qrsnd 
Lodge,  A.  O.  U.  W.,  183  Iowa,  489,  163  N.  W. 
690,  L.  R.  A.  1918F,  452;  Parks  v.  Supreme 
Circle,  Brotherhood  of  America,  83  N.  J. 
Dq.  131,  89  AtL  1042;  Benjamin  v.  Mutual 
Reserve  E^U)d  Ufe  Ass'n,  146  CaL  34,  79  Pac. 
517;  Bbert  v.  Mutual  Reserve  Fund  Ufe 
Ass'n,  81  Minn.  116,  83  N.  W.  606,  834,  84 
N.  W.  457. 

In  the  cases  Just  cited  the  facts  as  to 
classification  and  assessment  were  in  all  in- 
stances very  similar,  and  in  some  identical, 
with  the  method  followed  in  the  case  at  bar. 
In  the  Tusant  Case,  supra,  members  Join- 
ing before  a  certain  date  were  put  in  class 
A,  and  those  Joining  after,  in  class  B,  each 
operating  separately  as  if  a  distinct  asso- 
ciation, raising  its  own  funds  and  paying 
its  own  losses.  Class  A  was  assessed  on  the 
old  plan,  by  InOTeaslng  amount  of  assess- 
ment, and  was  allowed  no  new  members,  and 
class  B  was  assessed  upon  an  insurance 
risk  basis  as  determined  by  the  age  of  the 
member.    The  court  In  that  case  said: 

"It  is  sufficient  to  say  that  it  is  of  the  very 
essence  of  mutual  insurance  and  of  the  effi- 
ciency thereof  that  it  shall  grow,  and  that  it 
shall  continue  to  receive  new  and  younger  blood. 
•  •  •  When  these  men  joined  the  order,  they 
Joined  themselves  to  a  membership  many  of 
whom  had   already  reached  their   expectancy. 


These  plaintiffs  began  at  once  to  pay  death 
losses  on  such.  When  they  paid  such  losses 
they  had  nothing  to  expect  in  return  from 
those  whose  membership  had  ceased  by  death. 
Their  only  way  of  compensation  was  from  those 
who  should  come  after.  They  relied  and  had  a 
right  to  rely  for  the  security  of  their  insurance 
upon  the  new  blood  which  was  to  come." 

By  this  reasoning  It  Is  shown  bow  the 
shutting  off  of  new  members  Into  class  A, 
operating  under  the  old  plan,  in  effect  actual- 
ly destroyed  its  working  ability.  Obviously, 
then,  If  this  class  were  to  be  continued  un- 
der the  old  plan,  the  shutting  off  of  new  mem- 
bers was  In  fact  an  actual  destruction  of 
their  plan  of  operation.  Defendant's  answer 
to  this  is,  however,  that  Insured  had  the 
option  of  Joining  class  B  with  the  new  mem- 
bers and  taking  Insurance  at  his  then  at- 
tained age.  But,  in  order  to  do  that,  it 
was  necessary  that  he  part  from  the  class 
in  which  he  then  was  and  surrender  up  all 
rights  that  he  had  therein.  He  was  entitled 
to  share  in  the  funds  of  this  class,  and  was 
entitled  to  have  that  fund,  as  well  as  the 
mutual  promises  of  all  the  %ther  members 
of  that  class,  as  his  security,  and  these  we 
do  not  believe  he  could  be  required  to  release 
without  his  consent  These,  by  going  into 
class  B,  he  would  be  required  to  lose.  In 
class  B  he  would  begin  again  upon  his  then 
attained  age,  losing  the  right  to  benefit  or 
credit  by  reason  of  funds  already  accumulat- 
ed in  class  A,  and  losing  the  added  security 
that  would  be  given  him  were  he  still  al- 
lowed protection  of  such  fund  and  mutual 
promises.  In  1906,  when  the  amendment 
divided  the  membership  and  allowed  a  trans- 
fer from  class  A  to  class  B,  no  provision 
was  made  for  any  transfer  of  the  funds. 
This,  at  that  time,  could  only  have  been 
effected  by  a  transfer  of  the  entire  dass, 
and,  of  course,  power  of  Insured  was  limit- 
ed to  transferring  his  own  membership  only. 
In  1916,  it  is  true,  the  by-laws  were  amoid- 
ed  providing  for  the  transfer  of  a  pro  rata 
portion  of  the  funds  of  class  A  to  the  funds 
of  class  B,  following  the  transfer  of  a  mem- 
ber, but  this  amendment  was  enacted  only 
a  month  before  the  insured  reached  the  age 
of  70,  and  80  short  a  time  before  bis  proof 
of  disability  that  he,  no  doubt,  could  not 
have  passed  the  necessary  physical  exami- 
nation were  he  to  keep  alive  the  old  age  dis- 
ability clause  of  his  contract,  and,  further- 
more, a  transfer  of  the  pro  rata  portion  of 
the  fund  was  not  all  tbat  plaintiff  was  en- 
titled to;  he  was  entitled  to  have  that  fiund 
in  its  entirety  continue  for  bis  security.  As 
we  view  it,  he  was  entitled  to  belong  to  the 
association  as  he  had  Joined  it  and  what 
it  bad  grown  to  be,  protected  by  the  mutual 
promises  of  all,  and  not  required  to  release 
any  part  of  the  funds  accumulated  under 
the  previous  plan  of  assessment. 

It  la  unnecessary  to  discuss  at  length  the 
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cases  abore  cited  holcHng  the  «danlflcation 
dlacrimljiative.  In  all  those  cases  the  dassi- 
flcatlon  and  method  followed  was  the  same 
as  In  the  case  at  bar,  with  this  exception, 
that  In  some  of  those  cases  no  right  of  trans- 
fer was  allowed  by  the  older  members  to  the 
new  class,  and  In  the  others — the  cases  of 
Wilson,  WiUiams,  Tusant  and  Parks— such 
tranafer  was  allowed;  but  in  some  of  those 
cases  at  least  the  mle  was  stated  that  In 
the  allowance  of  snch  transfer  the  old  mem- 
ben  were  discriminated  against,  since  they 
iron  required  to  rerate  on  their  then  attain- 
ed ages,  and  hence  surrender  rights  that  they 
had  become  entitled  to  by  their  long-time 
membership  and  contributions  to  the  society. 
As  an  abstract  principle  of  law,  under  our 
holding  in  Fnnl^  t.  Stevens,  sui^ra,  and  other 
cases  dted,  this  last  statement  of  principle 
is  incorrect  But  the  distinction  must  be 
borne  in  mind  that,  when  all  members  of  the 
association  are  required  to  rerate.  Instead 
of  cansiug  a  division  of  membership  Into 
classes,  the  beneficial  interest  of  each  in- 
dividual member  in  the  funds  and  assets  of 
the  society  remains  unaffected.  The  accumu- 
lated funds  still  remain  as  his  security,  and 
the  mutual  promises  of  all  its  members  still 
afford  him  protection;  while  in  the  transfer 
of  an  old  member  from  class  A  to  class  B  he 
surrenders  all  Interest  and  rights  to  security 
In  the  funds  and  promises  of  all  class  A  mem- 
bers, and  in  fact  Joins  a  new  company  as  a 
new  n>enil>er. 

It  seems  to  us  that  in  the  latter  case  dted 
it  was  those  rights,  required  to  be  surren- 
dered up,  whidi  the  courts, had  prlndpally 
In  mind  when  they  said  that  to  require  the 
old  members  to  enter  the  class  of  new  mem- 
bers destroyed  what  rights  those  members 
had  theretofore  attained.  This  must  have 
been  so  in  the  North  Carolina  cases.  In  that 
Inrisdiction  it  has  been  held  in  HoUingsworth 
▼.  Snpr^ne  Conndl  of  Boyal  Aicanum,  175 
N.  C.  61S,  96  S.  E.  81,  Ann.  Cas.  1918B,  401, 
following  the  same  principle  as  enunciated 
in  the  holding  of  our  court  in  Funk  t.  Ste- 
vens, 102  Neb.  681,  169  N.  W.  6,  11  A.  L.  R. 
639,  that  an  amendment  of  the  by-laws  re- 
quiring all  members  to  rerate  according  to 
thdr  attained  age  on  the  basis  of  risk  as  bas- 
ed on  mortality  tables  was  a  reasonable  and 
valid  regulation,  and  the  court  in  that  case, 
referring  to  the  North  Carolina  cases,  above 
dted,  which  hold  the  classification  in  ques- 
tion discriminatory,  said: 

"Tbere  ia  another  ground  of  distinction  be- 
tween the  Stranas,  WiUiBma,  and  Wilson  Caaes, 
and  tiie  other  cases  dted  in  them,  on  the  one 
hand,  and  our  case  on  the  other.  In  the  for- 
mer, there  was  not  only  a  raiaing  to  a  higher 
figure  «f  the  rates,  bat  there  also  was  dassi- 
fieation  and  discrimination.  That  ia,  the  old 
members  were  put  in  one  dass  and  the  new 
members  in  another,  and  the  losses  (death  ben- 
efits) in  the  old  clasa  were  paid  from  the  funds 
collected  from  that  class,  while  the  loaaea  in 
the  new  dass  were  paid  from  the  funds  collect- 
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ed  from  that  dass;  bat  In  tills  ease  it  appears 
that  aS  moneys  collected  from  asseaaments  are 
mingled  or  blended  in  one  fond,  and  lossea  paid 
solely  oat  of  it  It  ia,  therefore,  a  aingle  or 
common  fond  for  the  payment  of  death  benefits. 
In  the  one  case  there  ia  dassification  and  dis- 
crimination, while  in  the  other,  there  is  nei- 
ther." 

[4]  It  therefore  appears  to  us  that  the  in- 
creased and  added  assessmmts  upon  the  cer- 
tificate of  Insured  In  tills  case,  being  based 
upon  an  unjust  discrimination,  were  Illegal 
and  unenforceable.  Insured,  however,  paid 
the  increased  assessments  until  in  Septem- 
ber, 1916,  when,  being  70  years  of  age  and 
disabled  on  that  account,  he  received  his  first 
installment  of  disability  benefit,  and  he  re- 
fused from  that  time  on  Up  to  the  time  of 
his  death  a  few  months  later  to  pay  the 
insurance  assessments,  contending  that  his 
policy  was  fully  paid  ap,  and,  according  to 
its  terms  and  the  rate  of  assessment  fixed 
prior  to  the  amendmoit  complained  of,  such 
was  the  fact 

[S]  Plaintiffs  contend  further  that,  since 
the  benefit  certificate  itself  did  not  provide 
for  payment  of  Insurance  assessments  after 
disablllty  was  proved,  an  amendment  of 
the  by-laws  requiring  payment  of  the  assess- 
ments during  such  period  was  in  effect  a  re- 
daction of  the  benefits  and  impaired  vested 
rights  of  insured  under  the  policy.  We  think 
this  position  is  untenable.  The  argument  put 
forth  by  plaintiff  that  an  increase  of  rates 
reduces-  benefits  has  been  adopted  in  some 
states,  but  not  in  ours.  It  is  true  that 
an  increase  in  rates  diminishes  the  marginal 
return  on  the  policy  in  the  instances  here 
presented,  and  in  fact  in  every  insurance 
contract  Our  court,  however,  in  accord  with 
the  generally  accepted  rule  upon  that  subject, 
holds  that  reasonable  increases  in  assess- 
ments do  not  impair  vested  rights  In  the 
nature  of  a  direct  reduction  of  the  benefit  to 
be  derived  from  the  policy.  Had  the  insured 
reached  the  age  of  70  and  his  policy  been 
matured  so  that  his  rights  thereunder  had 
tjecome  vested  before  the  by-laws  were 
amended,  a  different  question  would  have 
been  presented;  but  here,  in  advance  of  any 
rights  becoming  vested,  it  was  determined 
for  what  period  of  time  assessments  should 
be  made.  This  alone  we  do  not  believe  would 
invalidate  the  assessments,  which.  It  was 
provided,  should  become  due  after  the  dis- 
abUity  rights  under  the  contract  accrued. 

[6]  We  come,  then,  to  the  question  of 
whether  the  Insured  had  waived  his  rights  to 
attadc  the  unwarranted  increase  in  the 
amount  of  assessments,  or  the  levy  of  the 
additional  illegal  assessments,  here  complain- 
ed of.  The  payment  of  the  Increased  assess- 
ments up  to  the  time  of  his  applying  for 
disability  benefit  in  September,  1916,  would 
not  prevent  him  from  claiming  subsequent 
assessments  unlawful;  there  being  no  ele- 
ment of  estoppel  shown  and  none  pleaded 
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nor  urged  In  this  action  upon  that  ground. 
The  record  la  silent  apon  facts  pertaining 
to  that  question.  It  is  true  the  printed  ap- 
plication which  was  signed  b^  Insured  recit- 
ed an  agreement  to  pay  these  Illegal  assess- 
ments  firom  that  time  forward,  but  the  offi- 
cer of  the  company  whose  duty  It  was  to 
collect  assessments  explained  to  him  when 
be  signed  the  application  that  the  policy  was 
then  paid  up  and  no  further  assessments 
could  be  required  of  him.  When  the  next 
following  Insurance  payment  became  due, 
insured  refused  to  pay  it.  He  did  not  'be- 
come In  default  as  to  payment  of  the  per 
capita  tax  and  court  dues  called  for  In  bis 
certificate. 

His  action  In  signing  the  statement  in  the 
face  of  the  explanation  of  the  company's 
agent  and  his  attitude  from  that  time  on 
could  not  be  construed  as  a  waiver  of  bis 
right  to  object  to  these  assessments,  since  It 
was  apparent  to  all  parties  that  no  waiver 
was  Intended.  No  estoppel  could  be  based 
upon  this  statement  signed  by  him ;  the  com- 
pany did  not  change  its  position  toward  him; 
he  had  made  every  payment  called  for  or  due 
at  the  time  this  first  Installment  was  deliv- 
ered to  bim;  neither  party  disputed  his  right 
to  collect  this  $50  payment;  such  payment 
could  not  be  made  to  depend  upon  a  promise 
by  him  that  he  would  meet  future  Insurance 
assessments  as  they  became  due;  the  asso- 
ciation, In  other  words,  paid  him  only  what 
the  policy  In  terms  and  what  the  law  then 
bound  It  to  do.  The  statement  could  not  be 
considered  a  contract  or  agreement  to  pay 
a  further  assessment,  since  there  was  no  con- 
sideration moving  to  Insured  from  the  com- 
pany to  support  It.  Though  it  be  a  fact  that 
Insured  signed  this  statement  that  he  would 
pay  a  future  unenforceable  assessment,  that 
certainly  would  not  bind  bim,  unless  the 
company  had  been  misled  or  changed  its 
position  In  some  way,  or  unless  the  insured 
received  some  consideration  for  the  promise. 
Neither  of  such  facts  appears  in  this  case. 

We  therefore  are  of  opinion  that  plaintiffs 
In  this  case  are  entitled  to  recover  npon  the 
policy,  and  that  the  Judgment  of  the  lower 
court  should  be 

Affirmed. 


ZEDIKER  V.  STATE.     (No.   21868.) 
(Supreme  Court  «t  Nebraska.  July  7,  1921.) 

,     (ByUahM  by  the  Covri.J 

'  I.  Larceny  «3>77( I)  — Instruction  on  defend- 
ant's possession  of  goods  should  have  boon 
qualified  by  stating  that  whether  Inference 
of  his  theft  should  be  drawn  therefrom  was 
a  fact  for  the  Jury. 
In  the  trial  of  a  defendant  upon  a  charge 

of  larceny,  it  is  reversible  error  for  the  court 


to  instmet  the  Jury  Uiat,  If  they  wer«  "satis- 
fied from  the  evidence  beyond  a  reasonable 
doubt  that,  shortly  after  the  theft  of  the  prop- 
erty described  in  the  information,  some  part 
thereof  was  found  in  the  possession  of  the  de- 
fendant, and  if  his  possession  of  the  same  has 
not  been  explained  to  your  satisfaction,  then 
you  would  be  justified  in  inferring  from  said 
facts  that  the  defendant  stole  the  said  prop- 
erty," unless  the  instruction  is  qualified  to  tibe 
effect  that  it  Is  for  the  jury  alone  to  say,  in 
the  light  of  all  the  facts  and  drcomstances 
shown  in  the  evidence,  whether  any  such  infer- 
ence shall  be  drawn. 

2.  Criminal  law  «=9823(2)— Court  In  Instruc- 
tion may  not  assume  as  established  the  cor- 
pus delicti  which  Is  In  dispute. 
Upon  a  larceny  charge,  where  the  corpus 
delicti  is  in  dispute,  or  is  not  admitted  by  the 
defendant,  it  is  error  for  the  court  in  one  of 
the  instructions  to  assume  that  it  is  establish- 
ed, or  to  refer  to  It  as  an  established  fact,  even 
though  it  is  submitted  to  them  for  their  de- 
termination by.  another  tostructioii. 

Error  to  District  Court,  Box  Butte  Goun- 
ty;   Westover,  Judge. 

Urban  R.  Zedlker  was  convicted  of  larceny, 
and  he  brings  error.  Reversed  and  rmand- 
ed. 

Eugene  Burton  and  Robt  O.  Beddlsh,  both 
of  Alliance,  for  plaintiff  In  error. 

Clarence  A.  Davis,  Atty.  Qen.,  and  Jack- 
son B.  Caiase,  Asst  Atty.  Gen.,  for  the  State. 

Heard  before  LETTON,  DAT,  and  DEAN, 
JJ.,  and  CLEMENTS  and  MOBNINO,  Dis- 
trict Judges. 

MORNING,  District  Judge.  The  defend- 
ant was  convicted  of  larceny  In  the  district 
court  for  Box  Butte  county  and  prosecutes 
error. 

[1  ]  The  only  assignment  of  error  necessary 
for  us  to  consider  is  that  relating  to  In- 
struction No.  4,  given  by  the  court  to  the  Ju- 
ry.   Said  instruction  reads: 

'In  this  case  you  are  instructed  that  there 
is  evidence  tending  to  show  that  the  property 
described  in  the  information,  or  a  part  thereof, 
was  found  shortly  after  it  was  stolen,  in  the 
possession  of  the  defendant,  and  on  this  prop- 
osition you  are  Instructed  'that  the  unexplained 
possession  of  stolen  property  shortly  after  the 
theft  of  it,  is  a  fact  which  may  justify  the 
jury  in  inferring  that  the  person  so  in  posses- 
sion is  the  thief.'  And  in  this  case,  if  ;ou  are 
satisfied  from  the  evidence  beyond  a  reasonable 
doubt  that,  shortly  after  the  theft  of  the  prop- 
erty described  in  the  information,  some  part 
thereof  was  found  in  the  possession  of  the  de- 
fendant, and  if  his  possession  of  the  same  has 
not  been  explained  to  your  satisfaction,  then 
you  would  be  justified  In  inferring  from  said 
facts  that  the  defendant  stole  the  said  prop- 
erty." 
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The  quotation  set  out  In  said  Inatructlon 
was  taken  from  the  syllabus  of  Palmer  t. 
SUte,  70  Neb.  136,  97  N.  W.  235,  and  states 
a  correct  rule  of  law,  but  It'should  have  con- 
tained the  qualification,  or  one  in  substance 
like  it.  which  was  onbodled  in  the  instruc- 
tion dealt  with  in  the  above-elted  case,  tIz. 
"whether  such  Inference  should  be  drawn  is 
a  fact  ezcluslTely  for  the  Jury."  Poepisll  v. 
State,  106  Neb.  — ,  182  N.  W.  606.  And  we 
think  also  that  the  court  should  have  Instruct- 
ed the  Jury,  In  that  connection,  that,  if  th^ 
believed  the  explanation  of  the  defendant  as 
to  how  he  came  into  possession  of  the  prop- 
erty, or  if  it  created  in  their  minds  a  reason- 
able doubt  as  to  his  guilt,  they  should  ac- 
quit the  defendant. 

[2]  This  Instruction  also  assumed  that  the 
corpus  delicti  was  an  established  fact — that 
Is,  It  aasomed  that  the  property  found  in  the 
possession  of  defendant  bad  been  stolen — 
wha«as  this  was  a  fact  whldi  the  Jury  must 
And  from  the  evidence,  beyond  a  reasonable 
doubt,  before  there  oonld  be  any  Inference 
drawn  from,  or  any  legal  significance  at- 
tached to,  the  fact  that  the  property  was 
found  In  the  possession  of  the  defendant. 

"Unless  the  Jnry  are  satisfied  beyond  a  rea- 
sonable doobt  that  the  offense  baa  been  com- 
mitted, the  unexplained  recent  possession  of 
goods  will  not  Justify  the  condusion  that  the 
person  in  whose  possession  they  ate  found  is 
the  thief."    17  B.  0.  I..  72,  I  70. 

In  criminal  cases,  the  court  may,  in  tbe 
Instructions  to  tbe  Jnry,  assume  the  odst- 
ence  of  collateral  facts  established  by  un- 
controverted  eyldence  which  tend  to  prore 
one  of  the  constituent  elements  of  tbe  crime. 
Welsh  V.  State,  60  Neb.  101,  82  N.  W.  868. 
They  may  also  assume  the  existence  at  any 
fact  forming  a  material  element  of  the  crime, 
where  such  fact  Is  admitted  by  the  accused, 
or  where  his  defense  is  of  such  a  nature  that 
it  Is  by  him  treated  as  established.  Hill  t. 
Btate,  42  Neb.  608,  60  N.  W.  016 ;  Morgan  t. 
State,  81  Neb.  672,  71  N.  W.  788;  Pisar  v. 
State.  66  Neb.  456,  76  N.  W.  869.  But  it  Is 
reversible  error  for  tbe  court  to  assume  In 
tbe  Instructions  that  the  corpus  delicti,  or 
any  fact  necessary  to  establish  the  guUt  of 
tbe  accused,  has  been  proved,  and  so  relieve 
tbe  Jury  from  its  conslderapon,  unless  the 
same  Is  expressly  or  tacitly  admitted  by  de- 
fendant 'The  presiding  Judge  is  vrlthout  law- 
ful authority  to  determine  the  issue,  or  any 
of  tbe  fkcts  involved  therein.  That  is  the 
function  of  tbe  Jttry,  regardless  of  the  state 
oC  tbe  evMenoSk  They  aM  tbe  sole  Judgw  of 
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the  credibility  ot  the  wttnesses  and  of  tbe 
weight  to  be  given  to  the  evidence,  and  the 
court  cannot  assume  that  they  are  convinced 
of  any  constituent  dement  of  guilt  because 
they  ought  to  be.  They  may  entirely  discred- 
.It  any  witness,  though  uncontradicted,  or  re- 
fuse to  believe  all  the  evidence  tending  to  es- 
tablish guUt  even  though  it  is  unopposed  and 
free  from  conflict  Heldt  v.  State,  20  Neb. 
492,  80  N.  W.  626,  57  Am.  Hep.  836 ;  Mela  v. 
State,  46  Neb.  647,  65  N.  W.  190;  Goldsberry 
V.  State,  66  Neb.  81^,  92  N.  W.  006.  And  If 
the  court  In  one  instruction  assumes  the  ex- 
istence of  a  material  fact,  which  should  have 
been  submitted  to  the  Jury,  the  error  is  not 
cured  by  the  submission  of  It  In  another  In- 
struction. This  was  expressly  held  by  this 
court  in  Uetz  v.  State,  supra,  where  we  were 
called  upon  to  consider  an  Instruction  given 
by  tbe  trial  court  In  the  following  language: 

"If  you  believe  from  tbe  evidence,  beyond  a 
reasonable  doubt  that  soon  after  the  burglary 
of  the  storehouse  or  warehouse  of  the  said 
Jasper  N.  Bintord  and  the  larceny  of  the  corn 
therefrom,  portion  of  the  said  com  so  stolen 
was  in  the  exclusive  possession  of  the  defend- 
ant George  Metz,  you  are  instnicted  that  this 
circumBtance,  if  so  proved,  is  preBumptive,  but 
not  conclusive,  evidence  of  the  defendant's 
guilt  and  you  should  consider  this  circum- 
stance, if  so  proven,  to  your  satisfaction,  along 
with  the  other  evidence  in  the  case  in  arriving 
at  your  verdict,  giving  it  audi  weight  and  ef- 
fect as  you  think  it  entitled  to,  and  giving  tbe 
defendant  the  benefit  of  any  reasonable  doubt 
of  guilt" 

Chief  Justice  Nerval,  In  discasshag  that 
instruction,  on  page  664  ot  46  Neb.,  on  page 
102  of  65  N.W.  ot  the  opinion,  said: 

"The  foregoing  was  erroneous  for  more  than 
one  reason.  By  it  the  court  assumed  that  a 
burglary  and  larceny  had  been  con^mitted.  The 
accused,  during  the  entire  trial,  strenuously 
insisted  that  such  were  not  the  facts,  and  it  was 
prejudicial  error  for  the  court  to  assume  as 
established  the  corpus  delicti.  True,  the  ques- 
tion was  submitted  to  the  jnry  for  their  deter- 
mination by  another  instruction,  but  that  did 
not  cure  the  error  indicated  in  the  Instruction 
quoted,  since  the  jury  would  be  left  in  doubt 
as  to  which  instruction  should  guide  them  in 
their  deliberations." 

For  the  reasons  indicated  in  the  foregoing 
discussion,  we  hold  that  the  fourth  instruc- 
tion given  by  the  court  below  was  prejudi- 
elally  erroneous,  and  that  tbe  Judgm«it  of 
conviction  should  be  reversed  and  tbe  cause 
remanded  for  further  proceedings. 

Bevmed  and  remanded. 
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ALSTON  V.  ALSTON  ftt  al.     (No.  21654.) 

(Supreme  Court  of  Nebraska.    July  15,  1921.) 

(Sytlahu*  &v  the  Court.) 

1.  Vendor  and  purohaser  «=>3(2)— Contraota 
ooDstrned  as  executory  contracts  of  sale  and 
not  leases. 

Contracts  upon  which  this  action  is  predi- 
cated held  to  be  executory  contracts  for  the 
sale  of  real  estate,  and  not  leases. 

2.  Homestead  «=>2I— Wliere  purohaser  occu- 
pies land  under  executory  sale  contract  part- 
ly performed,  his  wife  may  become  vested 
with  homestead  Interest  therein. 

'Where  the  purchaser  of  real  estate  under 
an  executory  contract  of  sale  partially  pen- 
formed  occupies  such  real  estate  with  his  wife 
and  family  as  his  home,  his  wife  may  become 
Tested  with  a  homestead  interest  in  the  same. 

(AdditUtMl  Byllalut  ly  Bditorial  BUttf.) 

3.  Homestead  «s3li7-^sslgnment  by  hmsband 
without  wife's  consent  held  void. 

Where  a  wife  rightfully  claimed  a  home- 
stead interest  in  premises  her  husband  had  con- 
tracted to  purchase,  it  follows  that  an  assign- 
ment thereof  by  her  husband  to  others  without 
her  Icnowledge  and  consent  was  void  and  of  no 
effect, 

4.  Equity  «s>6ft— Plaintiff  seeking  to  recover 
homestead  rights  must  do  equity. 

A  wife,  seeking  to  recover  homestead  rights 
in  property  her  husband  had  purchased  as 
against  his  assignees  under  an  assignment  with- 
out her  Icnowledge  and  consent,  in  seelung 
equity  must  do  equity  by  malring  equitable  re- 
imbursements to  the  assigneea. 

Appeal  from  District  Court;  Douglas  Coun- 
ty; Sears,  Judge; 

Suit  by  Annie  Alston  against  Philip  Ala- 
ton  and  others.  Decree  for  plaintiff,  and 
defendants  appeal.     Modified  and  affirmed. 

E.  R.  Leigh,  of  So.  Omaha,  for  appellants. 

Wm.  M.  Burton  and  BenJ.  S.  Balier,  both 
of  Omaha,  for  appellee. 

Heard  before  LETTON,  DAT  and  DEAN, 
JJ,  and  SHEPHERD  and  STEWABT,  Dis- 
trict Judges. 

SHEPHERD,  District  Judge.  The  plain- 
tiff sued  the  defendants  in  equity  to  cancel 
an  assignment  of  contracts  relating  to  real 
estate  in  South  Omaha,  said  contracts  hay- 
ing been  made  by  the  Midway  Investment 
Company  to  Philip  Alston,  and  said  assign- 
ment being  by  him  alone  to  the  defendants 
liUStgarten  and  Cohn.  The  plaintiff,  who  is 
the  wife  of  Philip  Alston,  contends  that  said 
contracts  conveyed  to  him  an  Interest  which 
could  be  made  the  subject  of  homestead,  and 
that  she  lired  on  the  property  with  her  hus- 
band and  children  and  made  it  her  home- 
stead, and  that  the  assignment  by  her  hus- 


band without  her  signature  or  consent  was 
of  no  force  and  effect 

Defendants  assert  that  neither  the  plain- 
tiff nor  her  husbknd  acquired  any  right  under 
said  contracts  to  which  a  claim  of  hcHnestead 
could  attach;  tliat  said  contracts  were  noth- 
ing more  than  contracts  of  letting  for  rent, 
and  that,  construed  most  favorably  for  the 
Alstons,  they  gave  only  an  option  to  pur- 
chase, which  was  never  exercised;  and  that, 
in  the  second  place,  neither  of  the  Alstons 
ever  made,  or  claimed  to  make,  the  property 
their  homestead.  They  say  that  defendant 
Philip  Alston  received  a  valuable  consideni- 
tion  for  his  assignment  to  liustgarten  and 
Cohn  and  that  since  said  assignment  said 
LiUStgarten  and  Cohn  have  paid  a  total  of 
$140  on  the  said  contracts,  and  have  been,  by 
their  tenants,  in  continuous  poaseesion  of  the 
prox)erty.  And  they  further  say  that  when 
the  assignment  was  made  plaintlfl  and  her 
husband  were  not  occupying  the  premises,  but 
had  abandoned  the  same  as  their  borne.  The 
court  found  for  the  plaintiff,  canceled  the 
assignment,  and  decreed  aaatec  of  the  de- 
fmdants. 

[1]  Examination  of  the  record  dlsdoses 
that  the  contract  (there  were  two  contracts 
identical  as  to  wording,  one  for  one  lot  and 
one  for  another)  is  very  mudi  like  those  com- 
monly used  in  welling  out  additions  upon 
monthly  payments.  Though  the  language  of 
the  Instrument  is  "has  agreed  to  let"  and 
"has  agreed  to  take,"  and  though  the  month- 
ly payments  are  described  as  "rent,"  the  full 
amount  promised  to  be  paid  is  the  full  sale 
price  of  the  lot.  The  following  excerpt  gives 
some  aid  to  understanding  it: 

"All  rent  paid  hereunder  for  the  use  of  said 
property,  together  with  interest  at  the  rate  of 
six  per  centum  per  annum,  shall  be  deducted 
from  the  agreed  purchase  price,  but  should  the 
said  Phil  Alston  fall  to  make  the  payment  of 
rents  as  agreed  (time  being  the  essence  of  this 
agreement)  he  shall  forfeit  Us  right  to  pur- 
chase said  property,  together  with  all  payments 
as  rent  hereunder,  whidi  amounts  shall  be  un- 
derstood to  be  fully  earned,  and  said  tenant 
may  be  at  once  dispossessed  and  shsll  quit  and 
surrender  the  premises  in  as  good  state  and 
condition  as  they  were  at  the  commencement  of 
the  term  reasonable  use  and  wear  thereof  and 
damages  by  the  elements  excepted." 

Philip  Alston  had  made  some  payments 
upon  the  contracts  It  Is  in  evidence  that  he 
had  ai^ed  to  the  company  for  a  computa- 
tion of  the  balance  to  be  paid  to  secure  a 
deed.  Mr.  Merrow,  the  president  of  the  com- 
pany, testified  that  he  stated  that  the  com- 
pany would  not  be  inclined  to  deed  to  the 
assignees  without  assignment  from  the  plain- 
tiff as  well  as  from  her  husband,  thereby  in- 
dicating to  some  degree  that  the  company 
construed  the  contract  as  conveying  a  right 
to  which  the  wife's  claim  of  homestead  might 
aftach.    However,  he  elsewhere  states  that 
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the  ctunpany  deelred  to  aTold  entanglemaits 
aM  to  be  on  the  safe  side. 

In  the  case  of  Jackson  t.  Phillips,  67  Neb. 
18»,  77  N.  W.  683,  this  court  said: 

"In  the  constmction  of  every  inatrument 
creating  or  conveying,  or  authorizing  or  re- 
quiring the  creation  or  conveyance  of  any  real 
estate,  or  interest  therein,  it  shall  be  the  duty 
of  the  coarta  of  justice  to  carry  into  effect 
the  tme  Intent  of  the  parties,  so  far  as  such 
intent  can  be  collected  from  the  whole  instru- 
ment, and  so  far  as  anch  intent  is  consistent 
with  the  mles  of  law." 

Xbe  court  continues: 

"The  instrument  in  suit  has  some  direct  ear- 
marks of  a  lease.  It  contains  some  terms  and 
expreaalons  which  woald,  taken  literally,  stamp 
it  aa  a  lease;  but  when  its  substance  is  ex- 
amined critically,  the  apparent  character  of 
the  instrument  is  destroyed.  The  arrangement 
of  the  consideration  in  reference  to  the  pay- 
ment by  installments  being  $60  for  each  of  the 
four  years  succeeding  the  time  of  the  execu- 
tion of  the  contract,  and  $660  at  the  expira- 
tion of  t&e  fifth  year,  the  $60  payments  being 
eadi  the  one  year's  interest  at  10  per  cent,  per 
annum  of  the  $600,  which  it  seems  more  than 
probaUe  was  a  principal  sum  of  the  considera- 
tion for  the  contract  between  the  parties,  fur- 
nishes a  strong  indication  of  a  sale.  There  is 
a  further  strong  indication  of  a  sale  in  the 
feature  of  the  agreement  in  relation  to  a  con- 
veyance of  the  property  to  the  contractee  by 
the  contractor  on  fall  payment  of  all  sums  stat- 
ed in  the  contract,  aa  evidenced  by  the  notes. 
AH  things  considered,  we  are  forced  to  conclude 
tlwt  the  instrument  declared  upon  in  the  peti- 
tion was  an  executory  contract  for  the  sale  of 


It  seems  plain  In  this  case  that  the  instru- 
ments in  question  were,  according  to  the  in- 
tention of  the  parties  and  within  the  rules 
of  law,  instruments  of  like  character.  And 
we  80  hold,  approving  the  decision  of  the 
trial  court  In  that  regard. 

[2]  It  remains  to  consider  if  the  plaintiff 
ever  made  the  premises  her  homestead,  and 
whether  she  continued  to  claim  the  same  as 
such  at  the  time  of  the  assignment.  It  Is 
dear  from  the  record  that  she  lived  there 
with  her  husband  and  children  tor  a  consid- 
erable time  after  the  purchase  of  the  place 
under  these  contracts.  Then  she  made  a  hur- 
ried departure  to  Texas  to  visit  her  sick  sis- 
ter there^  taking  the  children  with  her.    Her 
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husband  followed  later,  as  he  puts  it,  to  get 
the  children.  There  was  evidently  some 
trouble  between  the  husband  and  wife. 
While  in  Texas  the  matter  of  staying  there 
on  a  farm  wag  considered,  but  the  plaintiff 
decided  against  this  and  returned  to  Omaha, 
finding  the  furniture  removed  from  the  house 
and  the  defendants  io  possession,  and  later 
learning  of  the  assignment  by  her  husband  to 
Ben  Lustgarten  and  Louis  Oohn.  She  says 
that  Imifaediately  upon  her  return  she  went 
to  the  pranlses  intending  to  continue  her 
occupation  of  the  same.. 

The  plaintiffs  story  Is  corroborated  by  a 
number  of  witnesses  and  by  some  documenta- 
ry evidence.  It  is  strongly  denied  by  Philip 
Alston,  by  his  sisters,  and  some  other  wit- 
nesses, and  in  a  measure  by  some  circum- 
stances. But  there  is  not  enough  evidence 
on  the  part  of  the  defendants  to  justify  us 
in  reversing  the  finding  In  this  particular  of 
the  experienced  judge  who  saw  the  witnesses 
and  heard  their  testimony  as  it  came  from 
their  lips.  The  finding  of  the  trial  court 
was  that  the  plaintiff  had  a  homestead  In 
the  premises.  From  a  careful  examination 
of  the  record  it  does  not  appear  that  be  erred. 
In  his  conclusion. 

[3]  The  contracts  In  question  being  execu- 
tory contracts  of  sale  partially  performed, 
and  the  plaintiff  rightfully  claiming  a  home- 
stead in  the  premises  Involved,  it  follows 
that  the  assignment  to  the  defendants,  with- 
out her  knowledge  and  consent,  was  void 
and  of  no  effect. 

[4]  The  defendants  ask  that  they  be  re- 
imbursed, in  any  event  uid  as  a  matter  of 
equity,  for  the  $140  in  payments  made  by 
them  upon  the  contracts,  saying  that  plain- 
tiff must  have  made  them  if  defendants  had 
not.  Under  the  circumstances,  the  court  is 
of  opinion  that  the  plaintiff  should  bear  this 
burden.  Asking  equity,  she  should  be  will- 
ing to  do  equity.  Within  60  days  of  the  final 
determination  of  the  case  upon  mandate  in 
the  district  court,  she  is  required  to  pay  de- 
fendants said  sum  of  $140  with  interest  at 
7  per  cent,  per  annum  from  the  date  of  her 
original  decree,  and  the  same  is  hereby  made 
a  lien  upon  her  interest  in  the  property  in 
defendants'  favor.  As  so  modified,  the  Judg- 
ment and  decree  of  the  district  court  is  af- 
firmed. 

Afilrmed,  aa  modified. 
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HORNBY  V.  STATE  LIFE  IN8.  CO. 
(No.  2ISI2.) 

(Snpreme  Court  of  Nebnska.    July  16,  192L) 

(ByUobiu  hy  ih«  Omtrt.) 

1.  Insnranoo  «s»646(6)— ProsumptloH  that  In- 
jury resulting  In  death  was  not  voluntarily 
self-inflicted. 

In  a  suit  on  an  insnranee  policy,  teverinc 
death  caused  by  violent,  external  and  accidental 
means,  where  the  proof  reasonably  shows  that 
an  injury  was  produced  by  violent  and  external 
means,  and  where  there  is  no  ground  for  sus- 
picion that  the  wound  was  intentionally  in- 
flicted, there  is  a  presumption  that  the  insured 
did  not  voluntarily  inflict  the  injury  upon  him- 
self, and  it  is  presumed  that  the  injniy  waa 
the  result  of  acddent. 

2.  Insurance  «=3455— TIma  of  Infection  Imma- 
terial where  death  waa  produced  by  blood 
poisoning  from  accident 

Where  the  insured  anstains  an  injury 
through  violent,  external  and  accidental  means, 
and  blood  poisoning  sets  in,  finally  resulting  in 
death,  it  is  immaterial  whether  the  infection 
was  introduced  at  the  time  of  the  accident  and 
through  the  instmnient  operating  to  cause  the 
injury,  if  the  infection  enters  before  the  wound 
has  become  so  cured  as  to  prevent  exposure  to 
infection,  and  if  the  infection  comes  about  nat- 
urally, without  any  apparent  human  act  to 
produce  it. 

3.  Insurance  ^=3466— Blood  poisoning  held  re- 
sult of  accident.  Independent  of  other  causes. 

The  blood  poisoning  resulting  in  such  a 
wound  will  be  considered  as  the  eCFect  of  the 
injury,  and  not  as  an  additional  or  other  cause 
aside  from  the  accident,  and  the  consequent 
death  is  held  to  be  the  result  of  the  accident 
exclusively  and  independently  of  other  causes. 

4.  Trial  «=3235(2)— Instruction  as  to  deter- 
mination of  cause  of  action  held  not  mislead- 
ing. 

An  instmction  that  the  jury,  in  determining 
the  cause  of  the  injury,  might  consider  all  th« 
facts  and  circumstances  in  evidence,  and  were 
entitled  to  draw  reasonable  inferences  and  con- 
clusions from  such  facta  and  circumstances, 
held  not  erroneous  and  not  misleading  so  as  to 
authorize  the  jury  to  draw  illogical  inferences. 

5.  Evidence  €=>555— Opinion  of  expert  mutt 
be  based  on  facts. 

An  opinion  of  an  expert  must  be  based 
upon  facts,  proved  or  assumed,  sufficient  to 
form  a  basis  for  an  opinion,  and  cannot  be 
invoked  to  supply  the  substantial  facts  neces- 
sary to  support  that  conduaion. 

Letton,  J.,  disaenting. 

Appeal  from  District  Court,  Douglas  Coun- 
ty;   Estelle,  Judge. 

Action  by  Thomas  O.   Hornby,  adminis- 
trator of  the  estate  of  George  H.  Hornby, 


deceased,  against  the  State  life  Insnnuio* 
Company.  Judgment  for  plaintiff,  and  d»- 
fendant  appeals.    Affirmed. 

T.  W.  Blackburn,  of  Omaha,  for  appellant 
E.  F.  Dougherty  and  M.  L.  Corey,  both  of 
Omaha,  for  api)ellee. 

Heard  before  LETTON,  DAY,  DBAN. 
FLANSBUBO,  and  BOSS,  JJ. 

FLANSBUBO,  J.  This  Is  an  action  to  re- 
cover on  an  Insurance  policy  under  a  provi- 
sion allowing  double  Indemnity  in  case  of 
the  death  of  the  insured,  resulting  from 
bodily  Injury,  sustained  and  effected  direct- 
ly through  external,  violent  and  accidental 
means,  exclusively  and  independently  of  all 
other  canses.  The  company  had  paid  the 
face  of  the  policy,  but  denied  liability  for 
double  indemnity,  under  the  provision  men- 
tioned. Trial  was  bad  to  a  Jury  and  judg- 
ment resulted  In  favor  of  the  plaintiff.  The 
defendant  Insurance  company  appeals. 

The  testimony  upon  which  plainttS's  case 
is  based  stands  practically  vrlthout  contra- 
diction, and  the  defendant  contends,  under 
the  facts  so  shown,  that  the  plaintiff  is  not 
entitled  to  recover,  and  argues  that  there  is 
no  evidence  that  the  insured  sustained  a 
bodily  Injury  tbrougl:  external,  violent  and 
accidental  means,  and  that  there  is  no  evi- 
dence sufficient  to  show  that  death  was  the 
result  of  the  accidental  injury  alleged,  since 
death  is  shown  to  have  been  caused  by  blood 
poisoning,  and  since  it  does  not  app«ir  that 
the  poisonous  infection  was  Introduced  into 
the  wound  at  the  time  of  the  initial  injury. 

The  testimony  in  behalf  of  the  plaintiff 
shows  that  insured  and  bis  son,  in  the  latter 
part  of  October,  1918,  were  engaged  on  the 
farm  of  the  insured  near  Valentine,  Neb.,  In 
harvesting  a  crop  of  beans,  and  that  the 
field  was  badly  Infested  with  sand  burs. 
While  the  harvesting  was  going  on,  as  In- 
sured's wife  says,  or  shortly  after  it  conclud- 
ed, as  Insured's  son  puts  it,  the  insured  was 
noticed  by  them  to  be  pressing  and  picking 
at  his  thumb.  The  son  testifles  that  he  look- 
ed at  Insured's  thumb  and  there  appeared  to 
be  a  small  hole,  a  place  like  a  thorn  leaves 
after  it  has  gone  In,  and  that  Just  about  the 
little  red  spot  in  the  center  the  skin  bad 
turned  red  and  that  a  sort  of'  callous  had 
formed  about  the  place.  The  widow's  tes- 
timony was  that  she  noticed  the  Insured 
pressing  bis  thumb  and  picking  at  It  as  If 
to  remove  a  sliver. 

Insured  was  engaged  In  the  undertaking 
business,  to  which  he  devoted  part  of  bis 
time  each  week.  Shortly  after  the  time  the 
above  observations  were  made,  the  insured 
left  for  Valentine,  and  was  gone  a  week, 
engaged  In  his  undertaking  business.  The 
testimony  shows  that  he  did  not  directly 
handle  bodies,  as  be  bad  a  helper  to  do  that. 
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but  that  he  did  do  embalming  and  Inject  em- 
balming fluids.  When  he  returned  to  the 
farm  he  was  stlU  pressing  and  working  with 
his  thumb.  At  that  time  It  bad  become 
alishtly  swollen,  and  from  then  on  the  tes- 
timony fully  shows  the  progress  of  an  in- 
fection, resulting  in  the  swelling  of  his  en- 
tire arm,  and  finally  in  his  death,  which  oc- 
curred on  November  17  following.  The  tes- 
timony of  physicians  in  behalf  of  the  plain- 
tiff was  to  the  effect  that  any  such  InfectlcHi, 
originating  underneath  the  sicln,  is  always 
due  to  entrance  of  germs  by  means  of  some 
injury  which  has  resulted  In  an  opening  of 
the  skin,  although  the  opening  may  be  ever 
so  slight,  and  that  in  this  particular  instance 
the  infection  must  have  entered  through  the 
opening  in  the  skin  of  insured's  thumb. 
That  death  resulted  from  blood  poisoning, 
BO  Introduced  into  the  physical  system  of 
the  insured,  would  seem  to  be  beyond  rea- 
sonable question. 

The  testimony,  however.  In  behalf  of  the 
defendant,  which  stands  undisputed,  la  that 
whenever  an  infection  enters  a  wound  it  will 
manifest  itself  in  a  few  hours,  almost  al- 
ways within  24  to  36  hours,  and  never  more 
than  S  days  afterwards^  It  would  seem, 
then,  from  the  testimony  as  It  stands,  that 
the  Infection  of  which  the  insured  died, 
though  perhaps  not  received  at  the  time  of 
the  original  injury  to  his  thumb,  was  at  least 
received  later  through  that  injury  and  be- 
fore It  had  become  entirely  cured. 

It  is  one  of  defendant's  contentions  that 
the  evidence  is  insufficient  to  show  that  the 
Insured  met  with  any  injury  through  exter- 
nal, violent  and  accidental  means,  and  that, 
though  there  is  evidence  to  show  that  there 
was  a  small  abrasion  or  slight  hole  in  the 
Insured's  thumb,  there  Is  nothing  to  show 
how  it  was  produced,  and  that  its  cause  must 
rest  entirely  in  conjecture;  and  in  argument 
deifendant  suggests  that  the  insured  may 
have  had  a  pimple  or  a  growth  in  his  thumb 
resulting  from  some  Internal  cause,  and 
may  have  pidced  at  it  so  as  to,  himself,  have 
opened  the  skin  and  caused  a  wound  through 
which  the  poisonous  infection  entered,  and 
that,  since  one  inference  is  as  likely  to  be 
drawn  as  the  other,  the  plaintiff  has  not  car- 
ried the  burden  of  proof,  and  that  the  plain- 
tiff's action  should,  therefore,  be  dismissed. 

The  testimony  of  plaintiff's  physicians 
■hows  that  Insured's  thumb  had  been  examin- 
ed, in  an  endeavor  to  find  some  foreign  sub- 
stance that  had  pierced  the  skin,  but  that 
no  thorn,  or  other  foreign  substance,  was 
discovered,  and  that  the  place  where  any 
such  foreign  matter  might  have  lodged  was 
cut  away.  One  of  these  physicians  testifies 
that  when  the  skin  Is  pierced  by  a  thorn,  or 
other  foreign  substance,  and  the  foreign  mat 


physical  system;  that  nature  tbns  provides 
a  protective  remedy. 

The  testimony  of  insured's  son.  describing 
the  wound  as  a  place  like  a  thorn  leaves  aft- 
er it  has  gone  in,  with  a  little  red  opening 
where  the  skin  had  been  pierced,  and  with 
a  callous  about  it,  in  connection  vHth  the 
circumstance  of  the  insured's  being  employ- 
ed at  that  time,  or  Immediately  before,  in  a 
field  infested  with  sand  burs,  and  in  the  light 
of  the  actions  of  the  Insured  in  pressing  his 
thumb  and  picking  at  it,  as  If  to  remove  a 
sliver,  would,  to  the  ordinary  mind,  it  seems 
to  us,  reasonably  result  in  the  conviction 
that  a  thorn,  or  some  sacb  foreign  matter 
had  pierced  insured's  thumb. 

[1,2]  This  evidence,  furthermore,  is  aided 
by  the  presumption  that  insured  did  not  vol- 
untarily inflict  an  Injury  upon  himself.  It 
is  plain  that  the  insured's  thumb  was  pierc- 
ed by  some  foreign  substance.  The  wound 
and  the  nature  of  the  wound  are  proved. 
Such  an  injury  could  only  be  the  result  of 
violent  and  external  means,  and,  when  the 
proof  goes  so  far,  the  presumption  is  in  fa- 
vor of  an  accident.  Under  this  condition  of 
the  evidence,  aided  by  such  presumption,  we 
are  unable  to  agree  with  the  defendant's 
argument  that  the  cause  of  the  injury  must 
be  left  entirely  to  conjecture,  or  that  the 
Jury  was  called  upon  to  guess,*  without  evi- 
dence or  reasonable  inference  to  guide  it,, 
between  the  theory  that  the  wound  was 
caused  through  accidental  means  and  the 
theory  that  the  Insured  had,  himself,  with 
some  instrument,  volnntarily  produced  it. 
Caldwell  r,  Iowa  State  Traveling  Men's 
Ass'n,  156  Iowa,  327,  136  N.  W.  678 ;  Omberg 
V.  United  States  Mutual  Accident  Ass'n,  101 
Ky.  803,  40  S,  W.  90»,  72  Am.  St  Rep.  413 ; 
Peck  V.  Equitable  Accident  Ass'n,  62  Hun. 
256,  5  N.  T.  Supp.  215:   1  C.  J.  49.'5.  i  278. 

Though  we  do  not  deem  it  neces-sary  to  go 
Into  that  question,  some  of  the  decisions  are 
to  the  effect  that  even  where  the  insured, 
through  a  voluntary  act,  pricks  at  a  pimple 
and  opens  the  skin,  and  in  doint^  so  unknow- 
ingly uses  an  instrument  carrying  infection, 
the  resulting  blood  poisoning  will  be  held  to 
be  the  result  of  accident,  rather  than  due  to 
the  voluntary  act  of  the  insured.  Max  v. 
Travelers'  Ins.  Co.  (C.  C.)  130  Fed.  985; 
Lewis  V.  Ocead  Accident  &  Guarantee  Corp., 
224  N.  T.  18,  120  N.  E.  56,  7  A.  L.  R,  1129; 
Interstate  Business  Men's  Accident  Ass'n, 
V.  Lewis,  257  Fed.  241,  168  C.  C.  A.  325. 
And  see  National  Surety  Co.  t.  Love,  102 
Neb.  633,  168  N.  W.  597. 

Defendant  makes  the  contention,  since  it 
is  incumbent  on  the  plaintiff  to  prove  that 
death  resulted  from  an  accident  exclusively 
and  independently  of  all  other  causes  than 
the  accident,  that,  before  he  can  recover  in 


ter,  or  a  part  thereof,  is  left  in  the  skin,  a  { this  case,  he  must  show  that  the  poisonous 
callous  will  form  immediately  about  it,  thus  |  infection  was  received  as  a  part  of  the  ac- 
walUng  off  the  foreign  substance  from  the  |  cident  and  at  the  time  of  the  original  Injury. 
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It  is  argued  that  when  there  U  an  accident- 
al Injury,  resulting  In  an  abrasion  of  the 
skin,  bat  no  infectious  matter  is  Injected  in- 
to the  wound  through  the  instrument  oper- 
ating to  cause  the  injury,  the  injury  re- 
sulting from  the  accident  becomes  complete, 
and,  when  an  Infection  enters  later  through 
the  wound  produced,  it  becomes  a  new  and 
intervening  cause  and  one  other  than  from 
the  accident  itself,  and  that,  when  death  re- 
sults in  such  case  from  blood  poisoning, 
though,  under  the  general  rules  of  law  on 
proximate  cause,  the  death  may  be  considered 
to  have  been  caused  by  the  accident,  yet,  un- 
der the  specific  provisions  of  the  policy,  be- 
fore there  can  be  a  liability,  the  death  must 
result  from  the  accident  exclusively  and  in- 
dependently of  all  other  causes,  and  it  is 
argued  that  the  accident  is  not  the  sole  cause 
independent  of  all  others,  where  blood  poison- 
ing later  sets  in  and  acts  as  a  contributing 
cause,  and  that  the  company  is  not  liable  for 
the  results  of  such  several  causes  taken  to- 
gether. 

The  question  then,  as  it  now  occurs,  is 
whether  the  infection  shown  in  this  case, 
entering  a  wound  which  had  been  previous- 
ly produced  by  accidental  means,  was  an 
additional,  contributing  or  other  cause  than 
the  injury  produced  by  the  accident  itself, 
or  whether  it  was  merely  incidental  to  the 
wound  and  a  natural  consequence  therefrom. 

The  abrasion  of  the  skin  caused  a  necesi- 
sary  exposure  to  such  an  Infection.  It  was 
an  exposure  that  could  not  be  entirely  guard- 
ed against  until  the  foreign  substance  was 
removed,  or  the  wound  cured.  It  was  a  na- 
tural consequence  that  such  an  infection 
might  set  in,  and  that  the  wound,  of  slight 
and  trivial  nature  in  its  beginning,  should 
through  natural  processes  develop  dire  re- 
sults. The  infection  was  not  of  some  specific 
disease  to  which  there  had  been  a  careless 
or  conscious  exposure  (see  Maryland  Casual- 
ty Co.  V.  Spitz,  246  Fed.  817, 15»  O.  C.  A.  119, 
L.  R.  A.  19180,  1191),  but  of  a  kind  that  na- 
turally develops  from  the  wound  itself,  with- 
out any  apparent  human  act  to  aid  it. 
When  the  infection  enters  through  the 
wound,  produced  by  the  original  accidental 
injury,  naturally  and  before  the  wound  has 
become  so  cured  as  to  prevent  exposure  to 
infection,  it  seems  to  us  immaterial  when 
the  infection  enters.  Rich  v.  Hartford  Ac- 
cident &  Indemnity  Co.,  208  'HI.  App.  506; 
Delaney  v.  Modem  Accident  Club,  121  Iowa, 
528,  97  N.  W.  91,  63  L.  R.  A.  603;  Bell  v. 
State  Life  Ins.  Co.,  24  Ga.  App.  497,  101  S. 
B.  541.  When  it  appears  that  the  original 
injury  continues  to  develop  in  character  and 
grow  worse,  it  is  impossible  to  determine 
Just  when  an  infection  has  entered  it.  In 
the  eyes  of  the  ordinary  Individual  it  is  the 
original  injury,  through  the  process  of  de- 
velopment, which  produces  the  final  result, 
and  the  provision  of  the  policy  must  be  in- 


terpreted in  that  light.  Lewis  v.  Ocean  Ac. 
cidbnt  &  Guarantee  Corp.,  supra;  Delaney 
V.  Modem  Accident  Club,  supra.  There  is 
no  specific  expression  in  the  policy,  a*  is 
found  in  some  policies  covering  death  by  ac- 
cident, that,  whenever  an  accidental  injury 
through  the  complication  of  infection  shall 
produce  death,  there  shall  be  no  liability  on 
the  part  of  the  company,  unless  the  infection 
is  shown  to  have  been  introduced  at  the  time 
of  the  accident  and  by  the  instnunent  operat- 
ing to  cause  the  Injury,  and  where  the  con- 
tract does  not  so  provide  we  can  see  no  rea- 
son for  making  such  an  exception. 

It  is  true,  as  defendant  argues,  that  when 
insured's  son  first  examined  the  wound  he 
said  that,  though  there  was  a  small  hole>  it 
appeared  to  have  healed  over.  Just  what 
he  meant  is  somewhat  indefinite,  but  that 
testimony  does  not  show  that  the  wound  h^d 
been  cured,  or  that  the  danger  of  Infection 
from  the  original  injury  had  passed.  The  in- 
sured, it  was  shown,  continued  to  work  at 
bis  thumb,  in  an  apparent  endeavor  to  re- 
move some  object  from  the  wound.  It  seems 
quite  apparent  that  the  injury  had  not  been 
cured,- but  continued  from  the  beginning  to 
be  a  source  of  irritation,  though  it  may  be 
true  that  the  surface  of  the  skin  over  it  may 
have  appeared  to  heaL 

[3]  We  believe  that  the  blood  poisoning 
shown  in  this  case  was  a  natural  Incident  of 
the  wound,  and  should  be  considered  as  an 
effect  of  the  original  injury,  rather  tlian  as 
an  independent  or  additional  cause.  Ward 
y.  Mtaa.  Life  Ins.  Co.,  82  Neb.  499,  118  N. 
W.  70;  Maloney  v.  Maryland  Casualty  Co., 
113  Ark.  174.  167  S.  W.  845;  Caldwell  v. 
Iowa  State  Traveling  Men's  Ass'n,  supra; 
1  C.  J.  430,  {  76. 

[4]  Error  is  predicated  upon  the  giving  of 
an  instruction  telling  the  Jury  that — 

"In  determining  the  question  as  to  whether 
or  not  the  death  of  said  George  H.  Hornby 
would  have  resulted  from  external,  violent,  and 
accidental  means  exclusively  and  independently 
of  all  other  causes,  you  are  entitled  to  consider 
all  the  facts  and  circumstances  which  have 
been  introduced  in  evidence  before  you,  and 
you  are  entitled  to  draw  reasonable  inferences 
and  conclusions  from  such  facta  and  drcom- 
Btances." 

The  case  of  Grosvenor  v.  Fidelity  ft  Casu- 
alty Co.,  102  Neb.  629,  16&  N.  W.  596,  is  re- 
lied upon.  That  was  an  action  upon  an  in- 
surance policy  covering  death  by  accidental 
means.  Insured  died  from  drinking  carbolic 
acid.  The  lower  court  directed  a  verdict  for 
the  plaintiff,  relying  upon  the  presumption 
that  death  was  by  accidental  means.  This 
court,  however,  said,  in  reversing  the  caae^ 
that,  since  it  appeared  that  insured  drank 
carbolic  add,  it  was  presumed  that  he  did  so 
voluntarily,  and  that  the  evidence  of  suicidal 
intent  so  introduced  into  the  case  destroyed 
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the  force  of  the  presnmption  of  death  by  ac- 
cidental means,  and  held  that  it  was  Incum- 
bent upon  the  plaintiff  to  show  tliat  the  death 
was  accidental  "by  evidence  of  the  actual 
facts  or  a  situation  from  which  accident  Is 
the  reasonable  Inference."  In  other  words, 
the  record  must  present  to  the  Jury  such  a 
state  of  facts  that  reasonable  Inferences, 
showing  accident,  can  be  drawn  therefrom, 
and  the  case  cannot  be  left  to  the  jnry  for  a 
gneaa  or  conjecture  In  arriving  at  a  conclu- 
sion. 

In  a  similar  case,  Rawltzer  v.  Mutual  Ben- 
efit Health  &  Accident  Ass'n,  101  Neb.  219, 
162  N.  W.  637,  where  death  was  also  the  re- 
aalt  of  caitiollc  add  poisoning,  the  court  held 
ttiat  the  surrounding  circumstances  were 
shown  to  be  such  as  to  allow  of  reasonable 
Inferences  as  to  the  cause  of  death,  and  that 
the  case  was  one  whicb  should  have  been  sub- 
mitted to  the  Jury. 

As  before  pointed  out,  we  are  of  opinion 
that  the  condition  of  the  evidence  In  this 
case  presents  a  situation  where  a  natural  and 
reasonable  Inference  could  be  drawn  that  the 
Injury  was  accidental,  and  the .  matter  of 
passing  upon  those  Inferences  was  for  the 
Jury.  Since  there  was  sufficient  to  take  the 
case  to  the  Jury,  we  believe  there  was  no  er- 
ror in  the  Instruction  given.  North  C3ilcago 
Street  R.  Co.  v.  Rodert,  203  lU.  413,  67  N. 
Bl.  812;  Vandalia  Coal  Co.  v.  Moore  (Ind. 
App.)  121  N.  B.  686;  Wilcox  v.  Southern 
Railway,  91  S.  C.  71.  74  S.  Bl  122 ;  Central 
of  Georgia  B.  Co.  v.  BUlson,  199  Ala.  571,  7S 
South.  169;  38  Cyc.  1673. 

[S]  It  is  argued  that  there  is  prejudicial  er- 
ror in  the  admission  of  testimony.  Dr.  Jonas, 
who  examined  the  insured  after  the  poison- 
ing had  progressed  up  the  arm,  was  allowed 
to  testify  in  behalf  of  the  plaintiff  that  the 
poisoning  was  from  external  means.  We  see 
nothing  impr<^>er  in  the  adnUsslon  of  that 
testimony,  since  the  doctor  testified  that  poi- 
soning of  that  kind  in  that  locality  always 
came  firom  wltliout  through  an  opening  in 


the  skin.  On  cross-examination  he  was  ask- 
ed, if  septicemia  had  been  In  the  body  prior 
to  the  Injury,  whether  or  not  it  might  not 
extend  to  the  surface  and  manifest  Itself 
there,  to  which  the  doctor  answered  that  he 
had  only  one  opinion  about  this  case — that 
the  poisoning  came  from  without,  from  "an 
acddent."  No  motion  was  made  to  strike 
out  this  answer,  but  it  Is  now  contended  that 
the  doctor  was  thus  allowed  to  express  his 
opinion  that  the  injury  was  the  result  of  ac- 
cidental means,  and  therefore  that  the  testi- 
mony was  Improperly  received.  Such  an 
opinion  as  to  a  conclusion  of  fact  could,  of 
course,  not  be  received  as  evidence.  Dreher 
V.  Order  of  United  Commercial  Travelers  of 
America  (Wis.)  180  N.  ,W.  816.  We  take  it 
that  the  doctor  meant  "injury"  instead  of 
"accident,"  and  was  not  attempting  to  give 
evidence  as  to  how  the  injury  had  been  caus- 
ed, and  we  cannot  see  that  the  anawier  would 
mislead  the  Jury. 

The  further  objection  is  mad6  that  the  pe- 
tition did  not  state  a  cause  of  action,  since 
the  name  of  the  bene&dary  under  the  policy 
was  not  disclosed.  The  action  was  brought 
by  the  administrator,  and  upon  a  policy,  the 
provisions  of  which  were  fully  known  to  the 
defendant  The  trial  court  allowed  an 
amendment  of  the  pleadings  during  the  trial, 
and  the  name  of  the  beneficiary  was  Inserted. 
We  do  not  see  that  the  defendant  could  have 
been  taken  by  surprise  by  this  amendment,  or 
prejudiced  In  any  way. 

The  case  is  therefore 

Affirmed. 

LETTON,  J.  (dissenting).  It  seems  to  me 
the  majority  opinion  rests  upon  an  Inference 
based  upon  an  Inference.  First,  the.  infer- 
ence that  a  sand  bur,  or  other  substance, 
penetrated  the  thumb.  Second,  the  infer- 
ence tbat  a  malignant  germ  entered  the 
body  through  a  perforation  of  the  skin  thus 
created.  In  my  <^)inion  the  evidence  does 
not  Justify  the  recovery. 
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BROWN  V.  FIREMEN'S  INS.  CO.  OF  NEW> 
ARK,  N.  J.     (No.  21534.) 

(Supreme  Conrt  of  Nebraska.    July  16,  1921.) 

(Sftlahus  hv  the  Court.) 

1.  Insurance  «=b558( I)— Requirement  In  lira 
policy  that  Insured  furnish  written  proof 
waived  liy  conduct  causing  Insured  to  believe 
that  settiement  would  be  made  without  proof. 

A  provision  in  a  fire  insuraace  policy  where- 
bv  the  insured  is  required,  in  the  event  of  loss, 
to  furnish  written  proof  thereof,  signed  and 
sworn  to  by  bim.  within  60  days  after  the  fire, 
is  for  the  insurance  company's  benefit,  and  Is 
waived  by  it  by  a  course  of  conduct  on  its  part, 
during  such  period  of.  time,  which  reasonably 
induces  the  insured  to  believe  that  settlement 
will  be  made  without  such  proof,  if  the  insured, 
acting  on  such  belief,  fails  to  comply  with  said 
provision. 

2.  Insurance  «=>558 (6)— Intimation  of  settlei- 
ment  held  waiver  of  provision  requiring  sworn 
proof  of  loss. 

Under  the  facta  stated  In  the  opinion,  held, 
that  the  provision  of  the  policy  requiring  the 
insured  to  furnish  written  proof  of  loss,  sign- 
ed and  sworn  to  by  bim,  within  60  days  after 
the  fire,  was  waived. 

3.  Appeal  and  error  <s=>i07l  (6)— Denial  of  r«- 
quest  for  separate  findings  of  faot  and  con- 
clusions of  law  not  prejudicial,  where  a  single 
question  of  fact  wa»  involved. 

Where  a  cause  was  tried  to  the  court  with- 
out a  jury,  and  there  was  but  a  single  question 
of  fact,  the  determination  of  which  was  decisive 
of  the  case,  the  trial  court  did  not  commit  prej- 
udicial error  in  denying  the  defendant's  request 
for  separate  findings  of  fact  and  conclusions  of 
law. 

Appeal  from  District  Court,  Antelope  Cotm- 
ty;  Allen,  Judge. 

Action  by  Le  Boy  Brown  against  the  Fire- 
men's Insurance  Company  of  Newark,  N.  J. 
JndKment  for  plaintiff,  and  defendant  ai>- 
peals.     Aflarmed. 

Montgomery,  Hall  &  Toung,  of  Omaha,  and 

Williams  &  Kryger,  of  Nilish,  for  appellant. 
Jackson  &  Rice,  of  Neligh,  for  appellee. 

Heard  before  LETTON,  DAT,  and  DEAN, 
JJ.,  and  CLEMENTS  and  UOBNINO,  Dis- 
trict Judges. 

MOnXTNG,  District  Judge.  Action  by  Le 
Roy  Brown,  In  the  district  court  for  Ante- 
lope county,  against  the  Firemen's  Insurance 
Company  of  Newark,  New  Jersey,  to  recover 
on  a  fire  insurance  policy  issued  to  the  plain- 
tiff by  said  defendant  on  an  automobile, 
which  was  destroyed  by  fire  during  the  life 
of  said  policy.  By  stipulation  of  the  parties  ! 
the  cause  was  tried  to  the  court  without  a  i 


Jary.  There  was  a  Judgment  for  plalntlir, 
and  defendant  appealed. 

While  plaintiff ,  was  driving  the  insured 
car  on  a  country  road,  near  Deloit,  at  about 
9  or  10  o'clock  at  night,  it  was  stalled  in  the 
mud  and  broke  down.  Plaintiff  endeavored 
to  get  some  one  to  pull  bis  car  out,  but  fail- 
ed. He  tben  procured  a  car  from  a  garage 
at  Deloit  and  started  home,  but  found  the 
car  he  had  borrowed  did  not  work  well,  and 
be  returned  It  and  got  another  car.  While 
be  was  making  this  exchange,  some  one  came 
along  and  told  him  of  the  fire.  It  was  then 
about  midnight.  Owing  to  the  nature  of  the 
defense  presented,  the  circumstances  of  the 
fire  are  not  disclosed  by  the  record  and  are 
not  material  to  a  consideration  of  the  case. 

The  policy  of  insurance  sued  upon  pro- 
vided: 

"In  the  event  of  loss  or  damage  the  assured 
shall  forthwith  give  notice  thereof  in  writing 
to  this  company  or  the  authorized  agent  who  is- 
sued this  policy,  and  shall  protect  the  prop- 
erty from  further  loss  or  damage;  and  witMa 
sixty  days  thereafter,  unless  such  time  is  ex- 
tended in  writing  by  this  company,  shall  render 
a  statement  to  this  company,  signed  and  sworn 
to  by  said  assured,  stating  the  knowledge  and 
belief  of  the  assured  as  to  the  time  and  cause 
of  the  loss  or  damage,  the  interest  of  the  as- 
sured and  of  oil  others  in  the  property." 

Said  policy  also  provided  that  failure  oa 
the  part  of  the  assured  to  render  such  sworn 
statement  of  loss  to  the  company  within  60 
days  of  the  date  of  loss  shall  render  a  claim 
thereon  null  and  void;  that  the  company 
shall  not  be  held  to  have  waived  any  provi- 
sion or  condition  of  the  policy,  or  any  for- 
feiture thereof,  by  any  requirement,  act  or 
proceeding  on  Its  part  relating  to  the  ap- 
praisal or  to  the  examination  herein  '"rovld- 
ed  for ;  and  that  the  snm  for  which  the  com- 
pany Bhonld  be  liable  upon  the  policy  "shall 
be  payable  sixty  days  after  the  notioe,  as- 
certainment, estimate  and  satisfactory  proof 
of  the  loss  herein  required  have  been  re- 
ceived by  this  company,"  and  that  "no  suit 
or  action  on  this  policy  for  the  recovery  of 
any  claim  shall  be  sustainable  In  any  court 
of  law  or  equity  unless  the  assured  shall 
have  fully  complied  with  all  the  foregoing 
requirements." 

The  sole  defense  insisted  npon  by  defend- 
ant is  that  written  proof  of  loss,  sworn  to  by 
the  assured,  was  not  furnished  as  required 
by  the  policy.  No  proof  of  loss  was  made 
by  plaintiff  other  than  notice  of  the  Are  giv- 
en to  the  local  agent,  and  the  communication 
of  the  same  to  the  state  agent;  but  plain- 
tiff insists  that,  under  the  facts  shown  by  the 
evidence,  the  defendant  waived  written  proof 
of  loss.  Whether  the  proof  of  loss  called  for 
by  the  policy  was  waived  or  dispensed  with 
by  the  company  is  the  decisive  question  in 
the  case,  and  our  answer  to  this  question 
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mnat  depend  upon  the  legal  conaeqnencea  to  '  tbe  day  after  tba  fln. 
be  attached  to  the  conduct  of  tbe  parties  as 
disclosed  by  the  evidence. 

The  evidence  shows,  quite  oondusively, 
that  the  next  day  after  the  Are  Mr.  Van  Kirk, 
tbe  defendant's  local  agent  at  Nellgh,  who 
wrote  this  policy,  was  notified  of  the  fire  by 
plnintltr,  and  that  plalntUI  gave  him  such 
information  as  he  bad  on  the  subject;  that, 
Imniediately,  the  local  agent  wrote  to  Mr. 
WlU-uts,    the    defendant'^    state    af^ent,    at 


On  March  24  tbe  state 
agent  sent  the  following  letter  to  the  local 
agent: 

"Mr.  C,  B.  Van  Kirk,  Agent,  Nellgh,  Ne- 
braska— D^r  Sir:  I  am  duly  in  receipt  of  your 
letter  of  the  23d  advising  that  you  have  had 
a  loss  on  a  car,  and  that  the  propositiun  does 
not  look  good  to  yon.  In  this  instance,  permit 
me  to  advise  yon  to  say  nothing  aboat  tbe  loss 
other  than  that  you  have  reported  tbe  matter 
to  the  company.    I  will  endeavor  to  reach  Ne- 


Omaha.' notifying  him  of  the  loss,  and  with-  '  ^f,  ^Ti[°^Z.fr''^''^^'  Wednesday.    Tour. 
In  five  or  sU  days  thereafter  the  state  agent  |       '"    "     "  ""™"- 

wont  to  Nellgh,  and  he  and  the  local  agent ,      q^  ^^^  ^  j^^^,  t^^  ^^^^  ggent  had  been 
drove  out   to  where  the  burned   car   was  ( ^^.  ^^  j^^p^j  ^^^  ^^^  ^^  1^,  gge„t  ^^^te 


stalled  In  tbe  mud ;  that  tbey  spent  20  or  30 
minutes  looking  tbe  car  over  and  discussing 
how  to  get  It  out  of  tbe  mud ;  and  the  state 
atsent  made  some  Inquiry  of  residents  of  the 
vicinity  as  to  the  names  of  the  parties  who 
were  In  the  car  when  it  was  stalled  and 
abandoned;  that  the  local  agent  communi- 
cated to  the  state  agent  the  information  he 
had  received  from  plaintiff  concerning  tbe 
fire;  that,  while  at  Nellgh,  tbe  state  agent 
made  some  inquiry  about  plaintiff  and  about 
the  car,  and  then  left.  The  local  agent  tes- 
tified that  the  state  agent  told  him  before  he 
left  Nellgh  that  tbe  company  was  liable,  and 
that  it  was  only  a  question  of  tbe  amount, 
and  that  be  would  be  back  again  and  settle, 
and  that  be  Informed  plaintiff  of  tbe  visit 
and  Investigations  of  the  state  agent,  and 
that  tbe  state  agent  had  said  the  company 
would  settle,  and  that  the  state  agent  would 
be  back  again  for  that  purpose.  The  state 
agent  In  bis  testimony  denied  that  he  tnade 
any  statemmt  to  the  local  agent  to  the  effect 
that  tbe  company  was  liable  and  would  set- 
tle, and  tbe  evidence  offered  by  the  company 
is  to  the  effect  that  tbe  local  agent  had  no 
authority  to  make  any  such  statement  to  the 
plaintiff  or  to  do  anything  in  connection  with 
the  claim,  but  that,  on  the  contrary,  the  local 
agent  was  expressly  instructed  by  the  state 
agent  to  do  nothing  In  connection  with  the 
matter  and  to  refrain  from  discussing  It.  A 
member  of  the  law  firm  employed  by  plain- 
tiff to  look  after  this  claim  testified  that  he 
talked  with  the  local  agent  after  the  inspec- 
tion of  the  damaged  car  by  the  state  agent, 
and  that  tbe  local  agent  informed  him  that 
the  state  agent  had  stated  that  the  company 
was  liable^  that  the  claim  would  be  settled, 
and  that  It  was  only  a  question  of  tbe 
amount.  Plaintiff  and  his  attorney  both  tes- 
tified that  they  had  been  told  by  tbe  local 
agent  that  tbe  claim  would  be  settled  and 
that  It  was  not  necessary  for  plaintiff  to  do 
anything  further.  After  tbe  visit  of  the 
state  agent  to  Nellgh  the  matter  of  this  fire 
■eems  to  have  been  referred  to  a  special  ex- 
aminer by  tbe  name  of  Pipkin,  at  Omaha, 
but  what.  If  anything,  he  did  In  connection 
with  the  claim  the  record  does  not  disclose. 
The  letter  of  tbe  local  agent  notifying  the 
•tate  agent  of  the  loss  waa  dated  March  23, 


bim  that  plaintiff  was  in  and  was  anxious  to 
have  bis  claim  adjusted,  and  to  let  the  local 
agent  hear  from  him  at  once  and  get  this 
matter  settled  up.  To  this  letter  tbe  state 
agent  replied  under  date  of  April  27: 

"Mr.  C.  B.  Van  Kirk,  Agent,  Neligh,  Ne- 
braska—Dear Mr.  Van  Kirk:  Re  auto  loss, 
Roy  Brown.  I  am  in  receipt  of  your  letter  of 
the  23d  reading  as  follows:  'Mr.  Brown  was  in 
this  morning  and  is  very  anxious  to  have  his 
claim  adjusted,  so  please  let  me  hear  from  yon 
at  once  aa  we  must  get  this  matter  settled  up.' 
Yours  truly,  O.  B.  Van  Kirk.  P.  S.  Please 
come  up.'  Mr.  Brown  seems  more  to  be  in  a 
hurry  than  he  did  when  I  was  In  Ndigh  with 
yon.  However,  I  thank  you  for  your  letter 
and  am  obliged  to  advise  you  that  the  company 
has  taken  the  matter  entirely  out  of  my  hands 
and  I  can  do  nothing  until  instructed  by  them. 
Ton  can  rest  assured,  Mr.  Van  Kirk,  that  the 
matter  has  and  is  receiving  proper  attention  by 
the  Chicago  office.  Tours  very  truly,  S.  B.  WU- 
cnts.  State  Agent." 

On  May  12,  1919,  the  company  wrote  to 
the  attorneys  for  plaintiff  as  follows: 

"Messrs.  Jackson  &  Rice,  Attorneys  for  Le- 
roy  Brown,  Neligh,  Nebraska.  Policy  1— Roy 
Brown,  Neligh,  Neb.— Gentlemen:  I  am  in  re- 
ceipt of  your  letter  of  April  29  regarding  above 
policy  and  regret  that  circumstances  have  de- 
layed answer.  I  beg  to  advise  that  we  have  re- 
ferred this  claim  to  Mr.  Charles  W.  Piiikin  of 
Omaha.  Nebraska,  who  is  the  only  one  who  has 
authority  to  represent  us  in  this  matter  except, 
of  course,  this  office  and  our  Nebraska  state 
agent,  Mr.  S.  E.  Wilcuts.  Tours  truly,  Neal 
Bassett,  Vice-President" 

Aside  from  the  conflict  in  tbe  evidence  as 
to  what  the  state  agent  told  the  local  agent 
while  the  former  was  at  Nellgh  to  look  at  the 
car,  there  Is  no  dispute  as  to  what  was  done. 
Notice  of  the  loss  having  been  promptly  giv- 
en and  tbe  company  having  acted  upon  it  and 
entered  upon  the  work  of  Inspecting  the 
property  and  Investigating  the  circumstances 
to  the  extent  shown  by  the  evidence,  can  the 
company  now  be  permitted  to  escape  liability 
because  formal  proof  of  loss  was  not  given? 
We  think  It  cannot.  In  Dnlon  Insurance  Co. 
V.  Barwlck,  36  Neb.  223,  64  N.  W.  519,  Chief 
Justice  Maxwell,  on  page  231  of  36  MeU,  on 
page  520  ot  64  N.  W.,  said: 
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"A  company  maj  have  notice  from  their  own 
agent  at  a  given  point  that  a  certain  loss  has 
occnrred,  and  if  it  acts  upon  that  information 
and  sends  an  adjuster  to  estimate  the  amount 
of  the  same,  etc.,  it  ia  no  doubt  a  waiver  of 
proof." 

This  langnage  of  Judge  Maxwell  was  quot- 
ed with  approval  in  Farrell  y.  Farmers'  & 
Merchants'  Ins.  Co.,  84  Neb.  72,  120  N.  W. 
929.  In  the  case  last  cited  it  was  held  that 
an  agent  of  an  insurance  company  charged 
with  the  duty  of  adjusting  its  losses  has  au- 
thority to  waive  the  giving  of  notice  and 
proof  of  loss,  and  In  the  syllabus  It  is  said: 

"And  if  such  an  adjuster,  after  property  cov- 
ered by  a  policy  of  insurance  issued  by  his 
principal  has  been  destroyed  by  fire,  goes  to  the 
scMie  of  the  conflagration,  and  informs  an  agent 
of  the  assured,  who  was  directed  to  look  after 
an  adjustment  of  said  loss,  that  said  loss  is 
total,  and  the  company  will  be  compelled  to 
pay  it,  and  that,  if  the  policy  holder  were 
present,  they  would  have  no  trouble  in  settling, 
such  conduct  and  statement,  if  the  assured  re- 
lies thereon,  amount  to  a  waiver  on  the  part 
of  the  company  of  notice  and  proof  of  loss,  and 
will  estop  it  from  insisting  on  a  forfeiture 
based  upon  the  nonreceipt  of  sncb  notice  and 
proof." 

It  is  the  established  doctrine  of  this  court 
that  provisions  In  Insurance  policies  requir- 
ing waivers  to  be  in  writing  have  no  appli- 
cation to  proofs  of  loss  and  stipulations  to  be 
performed  after  loss.  Morgenstem  v.  In- 
surance Co.  of  North  America,  89  Neb.  459, 
131  N.  W.  969.  In  the  Morgenstem  Case, 
Judge  Barnes,  on  page  464  of  89  Neb.,  on 
page  971  of  131  N.  W.,  said: 

"It  is  contended  by  the  defendant  that  there 
is  no  competent  evidence  in  the  record  upon 
which  to  predicate  a  waiver,  and  k  is  insisted 
that  there  could  be  no  waiver  unless  the  same 
was  indorsed  in  writing  on  the  policy  by  some 
one  who  was  authorized  to  make  such  indorse- 
ment. This  contention  cannot  be  sustained,  for 
the  more  recent  authorities  hold  that  the  com- 
pany may,  by  its  conduct,  waive  proof  of  loss 
when  it  has  notice  of  the  breach  of  such  con- 
dition; that  notice  to  the  agent  is  notice  to 
the  company,  and  such  waiver  need  not  be  in 
writing." 

The  requirement  of  the  policy  that  the  in- 
sured should  furnish,  within  60  days,  writ- 
ten proof  of  loss  verified  under  oath  was  for 
the  company's  benefit,  and  could  be  waived 
by  the  company,  either  expressly  or  by  such 


conduct  as  would  lead  tbe  insured  to  believe 
that  settlemmt  would  be  made  without  it. 

[1 , 2]  The  whole  course  of  conduct  of  de- 
fendant and  those  representing  it  in  connec- 
tion with  this  loss,  after  receiving  notice  of 
it,  was  well  calculated,  If,  indeed,  it  was  not 
intended,  to  lull  plalntifT  into  the  belief  that 
nothing  further  was  required  of  him  to  bring 
about  an  adjustment  and  settlement  of  his 
claim,  and  that  if  any  further  information 
was  desired  it  would  be  called  for  by  those 
in  whose  hands  it  had  been  placed  tor  inTes- 
tigation  and  "proper  attention."  Having 
started  its  investigation  and  having  given 
plaintiff  to  understand  that  the  claim  was  in 
the  hands  of  a  special  examiner  and  that  the 
home  office  bad  been  and  was  giving  it  "prop- 
er attention,"  the  defendant  cannot,  after  the 
time  fixed  by  the  policy  for  fnmlshing  writ- 
ten proof  of  loss  has  expired,  be  permitted  to 
defend  against  liability  on  this  policy  on  tbe 
sole  ground  that  proof  of  loss  was  not  fur- 
nished in  the  form  and  witliln  the  tima  called 
for  by  the  policy. 

[S]  Before  the  submission  of  the  cause  in 
the  district  court,  the  defendant  requested 
the  court  to  state  his  conclusions  of  fact 
separately  from  his  conclusions  of  law.  nils 
request  was  denied,  and  defendant  now  in- 
sists that  this  was  error  under  the  holdings 
of  this  court  in  Wiley  v.  Shars,  21  Neb.  712, 
33  N.  W.  418,  and  Lyman  &  Co.  t.  Waterman, 
51  Neb.  283,  70  N.  W.  921. 

The  amount  of  defendant's  liability,  it 
any,  was  stipulated  by  the  parties,  and  tbe 
only  defense  presented  was  failure  to  give 
formal  proof  of  loss  as  required  by  the  pol- 
icy, and  this  depended  upon  whether,  under 
the  circumstances,  technical  proof  of  loss 
had  been  waived.  The  sole  question  of  fact 
for  the  court  to  decide  was,  therefore,  wheth- 
er the  defendant  had  so  conducted  itself  in 
relation  to  this  loss  as  to  constitute  a  waiver. 
The  judgment  of  the  court  could  not  have 
been  in  favor  of  plaintiff  without  finding  that 
proof  of  loss  had  been  waived.  An  affirma- 
tive finding  on  that  question  is  implied  in  the 
general  finding  and  judgment  for  plaintiff, 
and  tbe  court  did  not  deprive  defendant  of 
any  substantial  right  by  refusing  to  make 
an  express  separate  finding  as  to  such  fact. 
If  error  was  committed,  it  was  without  prej- 
udice to  the  rights  of  defendant. 

It  follows  that  the  judgment  of  the  dis- 
trict court  must  be  and  is  affirmed. 
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OERR  et  aL  v.  Kl  RKPATRICK.    (Ne.  2208 1 .) 
( Supreme  Coart  of  Nebraska.   Jaly  7.  1921.) 

(SyOabut  by  lt«  Court.) 

1.  Maater  aad  servaat  «=3420  —  Ceaipeaaatlon 
daliaaat's  couasel  eatitled  to  fees  for  aervloa 
ia  district  coart  aflrailoa  award. 

When  an  employer  appeals  to  the  district 
court  Crom  an  award  of  the  compensation  com- 
missioner and  fails  to  reduce  the  amount  of 
sadi  award,  the  employee's  counsel  is  entitled 
to  the  allowance  of  a  reasonable  attorney's  fee 
for  services  in  the  district  court.  Section  3666, 
Rer.  St  1913,  as  amended  by  section  4.  chap- 
ter 91,  L«ws  1919. 

2.  Mastar  aad  aarvaat  «s>4i8(6)— Compenaap 
tloa  Jadgmeat  oa  coaflictiag  evidence  final. 

When  the  eyidence  in  a  case  that  is  brought 
under  the  Employers'  Liability  Act  conflicts 
with  respect  to  material  matter,  the  judgment 
will  not  be  disturbed  if  there  is  suflSdent  evi- 
dence in  the  record  to  support  it.  Lincoln  Gas 
&.  Electric  light  Co.  ▼.  Crowley,  104  Neb.  701, 
178  N.  W.  640. 

3.  Appeal  aad  arror  «=»977(l)— Now  trial  «= 
6— Graating  a  aaw  trial  la  ia  court'a  dlaora- 
tlon. 

The  granting  of  a  new  trial  is  largely  com- 
mitted to  the  diacretion  of  the  trial  coart,  and 
unleaa  a  dear  abuse  has  been  shown  this  conrt 
win  not  interfere.  Bruner  Co.  v.  Fidelity  ft 
Caaoalty  Co.,  101  Neb.  825,  166  N.  W,  242. 

4.  Master  and  servant  <8=»420— Supremo  Court 
may  allow  compensation  claimant's  counsel 
raasonable  fee. 

Where  an  employer  in  an  action  brought  un- 
der the  Employers'  Liability  Act  appeals  from 
the  Judgment  of  the  district  court  to  this  court 
and  fails  to  reduce  the  amount  of  the  recovery, 
this  court  will,  on  application,  allow  the  em- 
ployee's counsel  a  reasonable  attorney's  fee. 
Section  3666,  liev.  St.  1913,  as  amended  by 
section  4,  chapter  91,  Laws  1919. 

Appeal    from    District    Court,    Lancaster 

County;    Stewart,  Judge. 

Application  by  William  Klrkpatrick  for 
compensation  for  personal  Injuries,  opposed 
by  Cliarles  Derr,  employer,  and  the  Mary- 
land Casualty  Company,  insurer.  An  award 
was  made  for  a  specific  time,  and  subse- 
quently weekly  payments  were  ordered  con- 
tinned  because  of  continued  disability,  and 
the  employer  and  insurer  appealed  to  the 
district  court,  which  rendered  Judgment  in 
favor  of  the  servant,  and  the  employer  and 
Insurer  appeal.    AfBrmed. 

J.  Balpb  Dykes,  of  Omaha,  for  appellants. 
CUflord  li.  Rein,  of  Lincoln,  for  appellee. 

Heard  before  MORRISSEST,  O.  J.,  and 
ALDRICH,  DAT,  DEAN,  FLANSBDRO,  and 
BOSE,  JJ. 


DKECR  v.  KIRKPATRICK  91 

(114  N.W.) 

DEAN,  J.  This  salt  originated  in  the  com- 
pensation commissioner's  office,  where  Wil- 
liam ECirkpatrick,  defendant,  filed  an  applica- 
tion for  an  order  against  Charles  Derr,  bis 
emplo3rer,  and  the  Maryland  Casualty  Com- 
pany, the  employer's  surety,  the  plaintiffs 
herein,  to  raiforce  continued  payments  of  $15 
a  week,  as  compensation,  theretofore  paid  by 
plaintiffs,  for  disabilities  sustained  by  defend- 
ant, April  10,  1920,  In  the  course  of  his  em- 
ployment while  working  for  Derr  In  his  fur- 
niture house  as  helper,  clerk  and  repair  man. 
January  12,  1921,  the  hearing  was  conclud- 
ed and  defendant  was  awarded  $16  a  week 
from  December  3,  1920,  to  the  date  of  the 
hearing.  The  award  further  provided  that 
the  payments  should  dontlnue  for  a  period 
of  five  additional  weeks  after  the  bearing 
and  that  during  that  period  defendant 
should  submit  to  medical  treatment  at  plain- 
tiffs' cost.  It  was  further  ordered  that  an- 
other bearing  be  had  at  the  expiration  of  the 
Ave  weeks'  treatment  period  that  the  com- 
missioner might  determine  the  extent  of  de- 
fendant's disability  and  make  such  award 
as  the-  facts  would  warrant  Both  parties 
complied  with  this  order.  When  the  parties 
again  appeared  after  the  expiration  of  the 
five  weeks'  medical  treatment,  the  commis- 
fdoner  found  that  the  disability  continued 
and  that  its  extent  could  not  then  be  fully 
determined.  Thereupon  it  was  ordered  that 
plaintiffs  continue  the  payment  of  compen- 
sation at  $16  a  week  from  the  date  of  the 
last  payment  as  long  as  the  disability  re- 
mained. PBalntlffa  being  dissatlsfled  with 
the  final  award  of  the  commissioner  appeal- 
ed therefrom  to  the  district  court 

The  district  court  fouaid  that  defendant's 
disability  began  April  10,  1920,  and  that  "the 
duration  of  such  disability  cannot  now  be 
determined."  Tb»  court  thereupon  rendered 
a  Judgment  against  plaintiffs  compelling 
them  to  pay  defendant  $16  a  week  from 
February  3,  1921,  "until  said  disability  be 
ended  or  determined."  Plaintiffs  baving 
failed  to  reduce  the  amount  of  the  commis- 
sioner's award,  the  court  allowed  defendant 
$60  as  an  attorney  fee.  E'rom  the  Judgment 
so  rendered  plaintiffs  appealed. 

Klrlqjatrlek  testified  In  substance:  That 
the  accident  happened  April  10,  1920,  when 
under  Derr's  direction,  he  went  with  a  fel- 
low employee  to  a  private  residence  in  Lin- 
coln to  bring  therefrom  a  base-burner  stove, 
weighing  500  or  600  pounds,  to  be  stored  In 
Derr's  warehouse;  that  the  stove  was  In  a 
middle  room,  and  the  two  men  alone  carried 
it  out  through  the  front  room,  over  the 
porch  and  down  the  steps;  that  on  account 
of  mud  they  could  not  use  the  stove  truck, 
and  had  to  carry  the  stove  over  the  lawn 
through  the  mud  to  the  truck,  a  distance  of 
60  feet  from  the  house;  that  they  lifted  the 
stove  a  foot  or  18  inches  to  the  bed  o<  the 


^s>For  otlier  coses  see  same  topic  and  KBY-NVMBBR  in  all  Key-Numbered  DIcesU  and  IndazM 


Digitized  by 


Google 


92 


184  NOR^l^HWESTEBN  BEFOBTEB 


(Neb. 


truck,  and  tbat  bj  carrying  tbe  stove  and 
straining  himself  in  lifting  It  up  to  tbe  truck 
be  was  in  some  way  injured  and  immediate- 
ly became  sick  and  faint;  tbat  wben  tbey 
returned  be  was  unable  to  belp  carry  tbe 
stove  into  tbe  store  because  of  bis  injury; 
that  be  then  went  borne  and  tbe  next  day 
was  ill,  and  on  the  day  following  he  return- 
ed to  tbe  store,  but  that  owing  to  tbe  pains 
that  be  •suffered  be  was  unable  to  do  any 
work;  that  he  was  then  sent  home  in  a 
truck  by  bis  employer,  where  he  suffered 
pain  for  about  flre  weeks,  wben  "this  ailment 
started  in  the  back"  of  each  of  his  hands 
and  persisted  up  to  the  time  of  the  trial  so 
tbat  be  could  not  tben  close  his  bands;  that 
be  has  performed  no  work  since  tbe  day  of 
tbe  accident  and  is  unable  to  feed  himself 
or  to  dress  or  undress  himself;  that  he  re- 
ceived payments  as  compensation  in  the  sum 
of  $630,  and  tbat  $200  hospital  bills  were 
paM  by  plaintiffs;  that  the  payments  so 
made  included  the  time  to  February  3,  1021, 
when  further  payments  were  refused  by 
plaintiffs. 

Mr.  Turner  is  the  man  who  helped  ^irkpat- 
rlck  to  carry  tbe  base-burner  from  the  dining 
room  and  load  it  on  the  truck.  Be  testified 
tbat  it  weighed  about  600  pounds.  His  tes- 
timony corroborates  generally  that  of  tbe  de- 
fendant   He  said: 

"Q.  Do  you  know  what  is  the  usual  thing  for 
truck  or  teamsters  to  pick  those  things  up  by 
haod  or  to  drag  it  on  a  truck?  A.  If  we  have 
got  sidewalk  or  flooring  you  take  a  truck  and 
baol  them,  but  if  yon  have  nothing  but  ground 
yon  cannot  wheel  the  trucks;  yon  have  simply 
got  to  pick  it  up  and  carry  it.  •  •  •  Q.  Now, 
wben  yon  got  this  stove  out  to  the  truck,  did 
you  have  to  lift  up  on  it  any  to  get  it  into  the 
wagon?  A.  Tes;  had  to  raise  it  between  16 
and  18  inches.  Q.  That  is,  had  to  pull  it  np  in 
addition  to  carrying  it  to  the  track?  A.  Yea, 
sir.  Ton  see  to  carry  a  base-burner,  yon  have 
got  to  catch  hold  of  tbe  stovepipe  hole,  and  reach 
down  and  catch  the  ash-pan,  and  reach  tbe 
door  board,  and  pnsh  against  one  another  and 
carry  in  this  position.  So  it  is  a  strain  all 
through  your  neck,  body  and  arms.  After  you 
get  to  the  wagon,  we  had  to  kind  of  up  (indi- 
cating) like  this,  and  put  it  in  the  end.  To  do 
that,  you  have  got  to  have  a  pretty  good  stom- 
ach on  yon  or  you  cannot  do  it.  •  •  *  Q. 
Now,  what  did  Mr.  Kirkpatrick  do  as  soon  as 
you  folks  set  that  stove  down  on  the  floor  of 
the  truck?  A.  On  the  floor  of  the  truck?  Q. 
Tes,  A.  Well,  he  was  right  by  the  corner  of 
the  wngon  and  kind  of  leaned  up  sfcainst  the 
wagon  like  this.  *Oosh,'  he  says.  'I  have  tore 
myself  all  to  pieces.'  Q.  That  is  what  he  said? 
A.  It  seemed  like  he  relaxed  all  over." 


With  respect  to  the  carrying  of  the  stove, 
be  further  testified  that— 

"It  hurt  me  for  two  or  three  days,  my  neck. 
•  *  •  My  wife  and  I,  1  took  the  truck  nnd 
«»  drove  out  to  see  him  (Kirkpatrick)  and  he 


was  in  bad  conation  •  •  •  Mr.  Derr  and 
I  talked  and  said  we  are  afraid  Kirk  is  going 
to  make  a  die  of  it.  Mr.  Derr  and  I  were  just 
talking  in  the  atore." 

Defendant  was  examined  by  a  physician 
about  tliree  weeks  after  tbe  accident.  On 
the  part  of  defendant  he  testified  tbat  be 
found  Kirkpatrick  "suffering  from  violent 
strain  with  evidence  of  overstrain  of  tbe 
abdominal  muscles  and  hydrocele  of  tbe  cord. 
Q.  What  history  did  he  give  you?  A.  Of 
having  lifted  a  weight  too  heavy  for  him,  and 
having  broken  down  under  it — having  lifted 
a  stove  too  heavy  to  carry,"  and  further  tbat 
there  was  no  indication  of  rheumatism,  but 
that  be  "suspected  tbat  hydrocele  of  the 
cord  was  a  rupture,  and  we  watched  bim 
carefully  to  see  whether  we  could  handle  it 
without  an  operation.  I  believe  I  threaten- 
ed bim  with  an  operation  for  a  while — final- 
ly managed  without  It  8omel)ody  kept  bim 
at  rest  in  bed  and  gave  bim  things  to  ease 
the  pain.  •  *  •  Q.  Now,  you  may  state 
whether  or  not  In  your  professional  opin- 
ion, tbe  high  increased  temperature  and 
bronchial  pneumonia  found  there  might  have 
been  aggravated  by  the  effects  of  tbe  strain 
In  lifting  that  he  complained  of,  or  might 
have  predisposed  him  to  take  such  disease 
as  that.  A.  I  think  yon  will  find  it  a  very 
common  thing  in  medical  works  tbat  lower- 
ed resistance  will  predispose  a  patioit  to 
any  kind  of  infection  anywhere  In  the  body." 
The  doctor  further  testiQed  tbat  he  had 
the  patlNit  under  observation  for  several 
months,  and  that  be  examined  him  from  time 
to  time  and  there  was  no  doubt  in  his  mind 
but  that  Kirkpatrick's  condition  was  brought 
about  by  the  excessive  strain  in  carrying  the 
stove.    On  the  cross-examination  be  testified: 

"Q,  How  did  tbe  infection  get  in  the  hand  and 
fingers?  A.  Circulating  in  the  blood  stream  to 
the  hands.  *  *  *  Q.  Doctor,  one  more  ques- 
tion. Yon  said  the  hydrocele  of  cord  disappear- 
ed, or  had  disappeared,  June  17;  wasn't  it.  yon 
said,  hydrocele  of  cord  practically  disappeared 
under  medical  treatment  June  177  A.  It  must 
have  been  about  that  time.  Q.  Then  the  only 
condition  you  found  at  that  time  was  thia  con- 
dition in  the  hands?    A.  Tes,  sir." 

Plaintiffs  argue  that  the  accident  never 
happened.  There  is  also  some  argument  to 
tbe  effect  tbat  defendant's  condition  arose 
from  an  abnormal  condition  of  his  teeth  and 
that  he  was  afflicted  with  pyorrhea.  De- 
fendant called  a  dentist  on  this  point,  and 
from  bis  testimony  it  appears  that  the  con- 
dition of  his  teeth  was  not  abnormal  and 
tbat  there  was  but  a  trace  of  pyorrhea,  "in 
tbe  first  stages,"  and  that  it  was  not  suflS- 
clent  to  injuriously  affect  his  health;  that 
two  of  bis  large  molars  were  decayed  and  re- 
moved. We  conclude  that  plaintiffs'  argu- 
ment on  this  point  la  not  sustained. 
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[S]  Only  two  witneasea  testlile^  pn  the 
part  of  plaintiffs  and  both  were  physicians. 
Tbey  did  not  examine  defendant  until  about 
■even  months  after  the  accident.  Plaintiffs 
In  their  brief  say:  "The  medical  testimony 
la  conflicting."  We  do  not  find  that  it  con- 
flicts at  all  points ;  but,  even  admitting  that 
plaintiffs'  statement  reflects  the  fact.  In  the 
present  state  of  the  record,  it  is  not  incum- 
bent on  us  to  discasB  the  evidence  if  there 
is  sufficient  to  support  the  Judgment.  The 
medical  testimony  seems  to  be  ample  to  sup- 
port defendant's  contention  and  under  the 
rule  we  will  not  discuss  it  further.  &fan- 
ning  V.  Pomerene,  101  Neb.  127,  162  N.  W. 
402;  Miller  v.  Morris  &  Co.,  101  Neb.  169, 
162  N.  W.  417;  Anderson  v.  Kiene,  103  Neb. 
773,  174  N.  W.  SOI;  Lincoln  Gas  ft  Elecrlc 
Light  Co.  V.  Crowley,  104  Neb.  701, 178  N.  W, 
840. 

[S]  Plaintiffs  contend  that  the  cotirt  erred 
In  not  granting  a  new  trial  on  their  motion. 
In  Broner  Co.  v.  Fidelity  &  Casualty  Co„ 
101  Neb.  825,  166  N.  W.  242,  we  held : 


KiSER  V.  SULLIVAN  at  al. 

(Supreme  Court  of  Nebraska. 


as 

(No.  2I5BI.) 
July  7,  1921.) 


'TThe  granting  of  a  new  trial  is  largely  com- 
mitted to  the  discretion  of  the  trial  court,  and 
unless  a  dear  abase  has  been  ahown  this  court 
will  not  hiterfere." 

Abuse  of  discretion  has  not  been  ahown. 
Brror  doea  not  appear  in  the  ruling. 

[1,4]  It  is  argued  that  the  district  court 
erred  in  allowing  defendant  an  attorney  tee 
of  150  for  services  In  that  court.  We  do  not 
think  so,  in  view  of  the  fact  that  the  employ- 
er appealed  and  failed  to  obtain  any  redn& 
tion  in  the  amount  of  the  award.  Section 
8666,  Rer.  St  1913,  as  amended,  section  4, 
chapter  91,  Laws  1919,  provides  that^ 

Whenever  "proceedings  are  had  before  the 
compensation  commissioner,  a  reasonable  at< 
torney's  fee  shall  be  allowed  the  employee  by 
the  court  in  the  event  the  employer  appeals 
from  the  award  of  the  commiBsioner  and  fails 
to  obtain  any  reduction  in  the  amount  of  such 
award;  the  appellate  conrt  shall  in  like  manner 
allow  the  plaintiff  a  reasonable  snm  aa  attor- 
ney's fees  for  the  appellate  proceedings." 

Dnder  the  act  defendant'a  counsel  la  en- 
titled to  a  fee  of  $100  for  his  aervlces  In  this 
court  and  this  amount  la  ordered  to  be  paid 
by  plaintiffs. 

From  ttie  facts  before  na  we  conclude  that 
defendant  is  entitled  to  compensation  at  the 
rate  of  $15  a  week  from  the  time  tbat  the 
court  found  that  plaintiffs  ceased  paying 
compensation,  namely,  from  February  3, 
1921.  We  hold,  however,  that  the  record 
'discloses  such  reasonable  grounds  for  con- 
troversy tbat  the  appeal  was  Justified.  It 
therefore  follows  that  plalntlfls  are  not  sub- 
ject to  the  statutory  "waiting  time"  penalty. 

The  Judgment  of  the  district  court  la  af- 
firmed. 


(BylMm*  by  iha  Cowri.) 

1.  Witnesses  «=3l46— Hasband  of  nonresident 
married  woman  competent  to  testify  to  con- 
versations with  decedent. 

In  an  action  by  a  nonresident  married  wo- 
man against  a  representative  of  a  deceased  per- 
son to  recover  title  to  lands  in  this  state,  ber 
hasband  is  a  competent  witness  to  testify  to 
conversations  with  such  deceased  person,  not- 
withstanding the  provisions  of  section  7894, 
Rev.  St.  1913.  HoUaday  v.  Rich,  93  Neb.  491, 
140  N.  W.  794,  distmgnished. 

2.  Evidence  «=327I(I6)— Self-sarvlng  deelara^ 
tions  incompetent  to  disprove  prior  agree- 
ment to  recoavoy  laads. 

Self-serving  declarations  made  by  a  dece- 
dent are  incompetent  to  disprove  a  prior  agree- 
ment to  reconvey  lands. 

3.  Trusts  «=>  I  i  0— Evidence  Insufllelent  to  es- 
tablish agreement  by  decedent  to  reoonvey 
lands. 

Evidence  examined  and  fonnd  sufficient  to 
sustain  the  Judgment  of  the  district  eovrt. 

4.  Trusts  «=396— Transaction  held  an  attempt 
to  create  an  express  trust  without  writing 
and  prohibited  by  the  statute  of  frauds. 

A  constructive  trust  is  not  created  by  a 
daughter  conveying  lands  by  warranty  deed, 
without  consideration,  to  her  father,  upon  an 
oral  agreement  with  him  tiiat  he  will  reconvey 
the  lands  to  her  upon  his  death  or  upon  her 
request;  but  such  transaction  is  an  attempt  to 
create  an  express  trust,  and,  not  being  in  writ- 
ing, is  inhibited  by  the  statute  of  frauds. 

Appeal  from  District  Court,  Lincoln  Coun- 
ty; Grimes,  Judge. 

Action  by  Sarah  Alice  Klser  against  Sola 
Pearl  Sullivan  and  Charles  Sullivan,  ber 
husband.  From  Judgment  for  defendanta, 
plaintiff  appeals.    Affirmed. 

Halllgan,  Beatty  &  Halligan,  of  North 
Platte,  for  appellant. 

John  Grant,  and  Wm.  B.  Shuman,  both  of 
North  Platte,  for  appellees. 

Heard  before  LETTON,  DAT,  and  DEAN. 
JJ.,  and  GOOD  and  RAPER,  District  Judges. 

GOOD,  District  Judge.  Thla  action  waa 
brought  In  the  district  court  for  Lincoln 
county,  to  establish  and  enforce  an  alleged 
constructive  trust  in  lands  situate  in  said 
county.  Defendants  prevailed,  and  plaintiff 
appeals. 

Sarah  Alice  Eiser  is  the  plaintiff  and  Eola 
Pearl  Sullivan  and  Charles  Sullivan,  hus- 
band and  wife,  are  defendants.  The  plain- 
tiff and  defendant  Eola  Pearl  Sullivan  are 
sisters,  and  both  are  daughters  of  Jeremiah 
Snider,  deceased. 
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Plaintiff  alleges  In  her  petition  that  she 
was  the  owner  of  the  northwest  qnarter  of 
section  26,  township  13,  range  28,  In  Lincoln 
county,  by  virtue  of  a  patent  issued  to  her 
by  the  United  States  government,  on  the  7th 
day  of  March,  1890,  and  that  she  had  on 
the  15th  of  February,  1888,  made  final  proof 
under  homestead  entry  to  entitle  her  to 
such  patent ;  that  plaintiff  and  her  husband. 
In  March,  1888,  at  the  oral  request  of  her 
father,  executed  a  mortgage  on  said  lands 
to  the  Lombard  Investment  Company  for  the 
sum  of  $650,  and  that  she  received  no  part 
of  the  proceeds  of  the  mortgage  loan,  but 
permitted  her  father  to  receive  the  proceeds 
for  his  use  and  benefit;  that  plaintiff  and 
her  husband,  on  the  19th  day  of  May,  1888, 
at  the  request  and  solicitation  of,  and  for  the 
purpose  of  providing  a  home  for  her  father, 
deeded  said  lands  to  him,  with  the  express 
oral  understanding  and  agreement  with  Iilm 
that  at  his  death,  or  at  such  time  as  she 
should  request  a  reconveyance,  said  lands 
should  be  reconveyed  to  her;  that  she  re- 
ceived no  consideration  for  the  conveyance 
of  said  lands  to  her  father,  and  that  by 
reascm  of  the  relationship  and  the  confidence 
reposed .  in  him  she  relied  upon  his  oral 
promise  to  reconvey  said  lands  to  her,  and 
by  reason  of  the  transaction  a  constructive 
trust  was  created  and  her  father  became  a 
trustee,  holding  the  legal  title  for  her  bene- 
tit;  that  her  father.  In  violation  of  his  tmst, 
in  his  last  will,  whldi  has  be«i  admitted  to 
probate,  devised  said  lands  to  the  defendant 
Eola  Pearl  Sullivan,  who  claims  by  virtue 
of  said  devise  to  be  the  owner  of  said  lands. 
Plaintiffs  asks  the  court  to  decree  that  Eola 
Pearl  Sullivan  holds  the  legal  title  to  said 
lands  in  tnist  for  the  plaintiff,  and  that  she 
be  required  to  convey  the  same  to  her. 

The  defendants  deny  that  there  was  any 
agreement  on  the  part  of  Jeremiah  Snider 
to  reconvey  the  lands  to  plaintiff,  and  deny 
that  the  transfer  of  the  land  was  without 
consideration,  and  allege  that  the  statements 
In  the  petition  are  insufficient  to  constitute 
a  cause  of  action,  and  other  matters  of  de- 
fense, which   need   not  be  considered. 

[1]  1.  On  the  trial  the  plaintiff  called  as 
a  witness  her  husband,  and  he  testlQed  to 
conversations  with  Jeremiah  Snider  occur- 
ring shortly  before  the  execution  of  the  mort- 
gage to  the  Lombard  Investment  Company, 
and  to  other  conversations  occurring  shortly 
prior  to  the  execution  of  the  deed  to  him 
by  plaintiff  and  the  witness.  The  conver- 
sations related  to  the  conveyance  of  the 
lands,  and  tended  to  support  plaintiffs  con- 
tention that  there  was  no  consideration  for 
the  conveyance,  and  that  an  agreement  ex- 
isted that  said  Jeremiah  Snider  should  re- 
convey the  lands  to  plaintiff.  This,  how- 
ever, was  received  over  objection  that  the 
witness  was  Incompetent  to  testify  to  the 
conversations,   oecaus»  of  the  prohibitions 


contained  In   section   7894,   Rev.    St   1913, 
which  provides: 

"No  person  having  a  direct  legal  interest  in 
the  resnlt  of  any  dvQ  action  or  proceeding, 
when  the  adverse  party  is  tlie  representative 
of  a  deceased  peraon,  shall  be  permitted  to  tes- 
tify to  any  transaction  or  conversation  bad  be- 
tween the  deceased  person  and  the  witness." 

The  testimony  was  excluded  from  con- 
sideration in  rendering  Judgment  for  the  de- 
fendants. 

Plaintiff  contends  that  this  evidence  was 
admissible  and  should  have  been  considered. 
The  precise  question  is  as  to  whether  the 
witness  had  a  direct  legal  Interest  in  the 
result  of  the  suit.  If  so,  the  evidence  should 
have  been  excluded;  and,  if  not,  then  it 
was  properly  admitted  and  should  have  been 
considered.  The  record  discloses  that  at  the 
time  of  the  trial,  and  for  many  years  im- 
mediately previous  thereto,  the  plaintiff  and 
her  husband  had  been  residents  of  Oregon. 
Under  the  provisions  of  section  1269,  Rev. 
St.  1913,  If  a  married  woman  owning  lands 
in  the  state  of  Nebraska  is  a  nonresident 
thereof,  she  may  cmivey  the  same  by  her 
deed,  without  her  husband  Joining  in  such 
conveyance.  Under  this  statute,  while  plain- 
tiff and  her  husband  were  residents  of  an- 
other state,  she  could,  without  the  consent 
of  her  husband,  and  without  his  Joining  in 
the  deed,  sell  and  convey  any  lands  that  she 
might  own  in  Nebraska.  Had  she  succeeded 
In  this  action,  he  would  have  had  no  interest 
in  the  lands  that  he  could  sell  and  convey. 
He  would  have  no  other  than  an  indirect  in- 
terest In  the  success  of  his  wife,  and  the 
possibility  of  inheriting  from  her  in  the 
event  she  should  predecease  him  while  own- 
ing lands  In  this  state.  The  possibility  of 
inheriting  is  not  a  direct  legal  interest,  and 
would  not  disqualify  the  witness.  Rine  v. 
RIne,  100  Neb.  225,  158  N.  W.  941.  It  follows 
that,  as  he  had  no  direct  legal  Interest  in  the 
result  of  the  suit,  he  was  not  disqualified 
by  the  statute  from  testifying,  and  his  evi- 
dence should  have  been  considered  In  de- 
ciding the  case.  His  testimony  is  in  the 
record,  and,  as  this  is  a  trial  de  novo,  it 
will  be  considered.  We  are  not  unmindful 
that  this  court  has  held,  in  Holladay  v.  Rich, 
93  Neb.  491,  140  N.  W.  794: 

"In  an  action  by  a  married  woman  for  specific 
performance  of  a  contract  to  convey  real  es- 
tate, her  husband  has  a  direct  legal  interest  in 
the  result,  within  the  meaning  of  section  329 
of  the  Code  [Rev.  St.  1913,  i  7894]." 

From  a  reading  of  the  opinion,  however, 
it  is  dear  that  the  learned  Justice  was  theo 
speaking  of  a  situation  where  the  particB 
were  residents  of  this  state;  and  under  the 
decedent  law  in  this  state,  where  the  hus- 
band and  wife  are  residents  of  the  state, 
neither  could  convey  his  or  her  lands  with- 
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out  the  consoit  of  tbe  other,  and  the  husband 
would  have  a  direct  legal  Interest  In  any 
lands  of  which  the  wife  was  s^zed  during 
coverture;  and,  of  course,  as  applying  to  a 
situation  where  husband  and  wife  were  res- 
idents of  Nebraska,  and  the  adverse  party 
was  the  representative  of  a  deceased  person, 
tbe  husband  would  not  be  a  competent  wit- 
ness for  the  wife  as  to  any  conversations 
bad  with  tbe  r^resentative's  decedent 

[2]  2.  Plaintiff  complains  because  of  the 
admission  of  certain  evidence  on  behalf  of 
the  defendants.  A  number  of  witnesses  were 
called  to  testify  to  conversations  with  Jer- 
emiah Snider,  in  which  he  stated  his  inten- 
tion to  devise  the  lands  to  Eola  Pearl  Sul- 
livan, and  tending  to  negative  the  idea  that 
he  had  promised  to  reconvey  tbe  land  to 
plaintiff.  This,  however,  was  in  the  nature 
of  a  self-deserving  declaration,  and  was  not 
competent  to  disprove  a  i>rlor  promise  to 
reconvey,  and  was  clearly  incompetent  It 
has  been  held,  In  Harrison  v.  Harrison,  80 
Neb.  103,  113  N.  W.  1042,  that  "declarations 
against  Interest  cannot  be  annulled  or  ex- 
plained away  by  counter  declarations;"  and 
in  Dalby  t.  Maxfleld,  244  lU.  214,  91  N.  B. 
420,  136  Am.  St  Rep.  312,  tbe  Supreme  Court 
of  Illinois,  In  passing  upon  tbe  same  ques- 
tion, held: 

"Self-aerving  statements  made  by  decedent 
during  his  last  illness  in  regard  to  the  disposi- 
tion of  his  estate,  inconsistent  with  the  exist- 
ence of  the  contract  to  will  it  to  defendant, 
were  inadmissible  to  negative  such  agreement" 

See,  also,  Ollphant  ▼.  Liversldge,  142  111. 
160,  80  N.  B.  334,  and  Oswald  t.  Nehla,  233 
IlL  438,  84  N.  B.  619. 

[3]  8.  Plaintiff  contends  that  the  Judgment 
Is  contrary  to  the  weight  of  the  evidence; 
We  have  carefully  read  and  considered  all 
of  the  evidence,  and,  after  excluding  the 
evidence  that  was  Improperly  admitted,  and 
considering  that  which  was  excluded  from 
the  consideration  of  the  trial  court,  we  have 
reached  the  same  conclusion  as  did  the  trial 
court  The  evidence  in  support  of  the  al- 
leged  oral  contract  consists  almost  exclusive- 
ly of  the  testimony  of  plaintiff  and  her  hus- 
band; tbe  plaintiff  testifying  to  conversations 
which  she  overheard  between  her  father  and 
her  husband,  and  the  latter  testifying  to 
conversations  bad  between  him  and  Jeremiah 
Snider  and  to  conversations  he  bad  over- 
heard between  his  wife  and  her  f&tber.  It  Is 
conceded  that  these  conversations  tend  very 
strongly  to  sustain  the  .plaintiff's  contention, 
but  it  must  be  remembered  that  they  are 
vitally  interested,  and  self-interest  tends  to 
color  tbe  testimony,  even  where  the  witness 
is  void  of  corrupt  Intent  After  the  lapse 
of  more  than  SO  years  it  Is  rather  strange, 
to  say  the  least,  that  the  evidence  of  the 
plaintiff  and  her  husband  should  dovetail 
BO  completely,  and  that  she  would  remember 
the  conversations  which  she  overheard  in 


almost  the  identical  words  and  In  the  same 
sequence  as  her  husband ;  and  it  is  more  than 
passing  strange  that  more  than  SO  years 
should  elapse  without  this  alleged  contract 
ever  being  directly  referred  to  between  the 
parties;  and  that,  where  there  were  several 
members  in  the  family  and  at  home  at  the 
time  of  the  contract,  none  of  the  other  parties 
had  any  actual  knowledge  of  the  contract 
It  is  also  remarkable  that  the  deed,  absolute 
upon  Its  face,  was  made  for  the  purpose  of 
giving  to  plaintiff's  father  a  home  during  his 
lifetime,  when  a  life  lease  would  have  an- 
swered every  purpose,  esi>ecially  when  a  com- 
petent attorney  was  consulted,  who  -was 
doubtless  familiar  with  the  purpose  of  the 
conveyance  and  who  drew  the  same.  It  is  also 
significant  that  at  the  time  of  the  conveyance 
plaintifTs  father  was  In  111  health  and  was 
not  expected  to  survive  long.  The  plaintiff 
moved  away  from  the  state,  and  she  never 
made  any  inquiry,  so  far  as  the  record  dis- 
closes, as  to  whether  the  taxes  upon  the  place 
were  paid,  nor  did  she  ever  request  a  recon- 
veyance to  her.  The  deed  upon  its  face  re- 
cites a  consideration  of  $1,600.  There  is  no 
competent  evidence  that  plaintiff  did  not 
receive  any  of  this  consideration.  It  is 
true  that  plaintiff's  husband  testified  that 
they  received  no  part  of  the  consideration, 
but  be  was  not  present  when  the  deed  was  de- 
livered. Tbe  rule  of  law  Is  well  established 
that  an  oral  contract  of  this  character  can 
only  be  established  by  evidence  that  is  clear, 
convincing,  and  satisfactory,  and  that  the 
very  terms  of  the  conveyance  are  evidence 
and  must  be  overcome.  Doane  v.  Dunham, 
64  Neb.  135,  89  N.  W.  640.  After  a  careful 
consideration  of  all  the  evidraice,  we  find  that 
it  Is  not  "clear,  convincing,  and  satisfactory." 
[4]  4.  There  is  still  another  reason  why  the 
plaintiff  Is  not  entitled  to  recover  In  this  ac- 
tion. Plaintiff  in  her  action  seeks  to  estab- 
lish a  constructive  trust  in  the  defendant, 
Eola  Pearl  Sullivan.  It  will  be  conceded 
that  Mrs.  Sullivan  can  have  no  greater  ri^t 
to  this  land  than  would  her  father.  If  living ; 
and  the  converse  is  true,  that  the  plaintiff 
can  have  no  greater  right  against  the  defend- 
ant than  she  could  have  had  If  the  action  had 
been  brought  against  her  father  In  bis  life- 
time. If  the  transaction  between  the  plain- 
tiff and  her  father  creates  a  trust  then  tbe 
defendant  Bola  Pearl  Sullivan  should  be  held 
to  be  a  constructive  trustee,  as  she  took  title 
to  the  lands  as  devisee  under  her  father's 
will ;  but  tbe  conveyance  of  the  land  by  Mrs. 
Riser  to  her  father,  upon  an  oral  agreement 
that  he  would  upon  his  death  or  upon  her  re- 
quest reconvey  the  lands  to  her,  did  not 
create  a  constructive  trust  but  was  an  at- 
tempt to  create  an  express  trust  and,  not  be- 
ing in  writing,  Is  Inhibited  by  the  statute  of 
frauds.  That  an  express  trust  cannot  be 
created  by  parol,  and  that  an  attempt  to  do 
so  falls  under  the  ban  of  the  statute,  has  been 
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BO  often  dedded  that  a  dtatton  of  an&orities 
to  sustain  the  proposition  wonld  be  a  work  of 
supererogation. 

The  Judgment  of  the  district  court  Is 

Affirmed. 


THOMPSON  V.  TODD  et  al.    (No.  21663.) 
(Supreme  Court  of  Nebraska.    July  16,  1921.) 

fBytlabut  hv  the  Court.) 

Hoiq,estead  «=9l09— Taking  of  stay  order  held 
not  to  estop  defendants  from  claiming  sur- 
plus from   sale   of   homestead   on    mortgage 
foreclosure    after   eonflrmatlon,    as    against 
Judgment  oredltor. 
One  T.  was  the  owner  of  six  lots  covered 
by  a  mortgage,  two  of  which  lots  were  occupied 
as  the  family   homestead.     The  property  was 
sold  separately  under  foreclosure  proceedings 
in  which  a  judgment  creditor  was  found  to  have 
a  second  Uen.    T.  toolc  a  nine  month's  stay  of 
the  order  of  sale  under  the  statute.    Bold,  this 
did  not  estop  him  from  daiming,  after  confirma- 
tion, the  surplus  proceeds  arising  from  the  sale 
of  the  homestead  property. 

Appeal  from  District  (Jourt,  Wheeler 
(bounty;  Paine,  Judge. 

Salt  by  A.  0.  Thompson  against  John  H. 
Todd  and  others.  In  which  a  judgment  was 
rendered  foreclosing  a  first  mortgage,  and, 
after  satisfaction  thereof,  defendants  Todd 
petitioned  that  the  remaining  surplus  be  paid 
to  them  by  virtue  of  their  homestead  right, 
to  which  cross-petitioner  M.  E.  Midielson,  a 
Judirment  creditor,  filed  objections,  and  from 
a  judgment  holding  that  the  petitioners  were 
estopped  to  claim  surplus,  they  appeaL  Re- 
Tersed,  with  directions. 

Albert  &  Wagner,  of  Ck>Iumbus,  and  J.  M. 
Shreve,  of  Bartlett,  for  appellants. 
A.  L.  fiishop,  of  Bartlett,  for  appellee. 

Heard  before  LETTON,  DAT  and  DEAN, 
JJ.,  and  GOOD  and  RAPKR,  District  Judges. 

LETTON,  X  This  was  a  suit  to  foreclose 
a  mortgage  on  six  lots  belonging  to  John  H. 


and  Mary  B.  Todd,  two  of  yrVMi  constituted 
their  family  homestead.  H.  B.  Michelson 
was  the  owner  of  a  judgment  againtst  the 
Todds.  The  two  lots  constituting  the  home- 
stead were  sold  separately  from  the  other 
four,  the  homestead  bringing  $700  and  the 
other  lot  $600.  After  the  satisfaction  of  the 
mortgage  debt  there  remained  about  $568 
surplus.  Defendants  filed  a  petition  to  have 
this  surplus  paid  to  them  by  virtue  of  their 
homestead  right  in  the  two  lots.  Cross-peti- 
tioner Michelson  objected,  claiming  the  same 
by  virtue  of  the  lien  of  her  judgment,  and 
also  pleading  that  defendants  Todd  are  es- 
topped from  asserting  the  homestead  right 
at  this  time,  having  filed  a  request  for  a  stay 
of  the  order  of  sale,  which  was  granted. 

The  court  found  that,  on  account  of  a  stay 
having  been  requested,  the  Todds  were  es- 
topped to  claim  the  surplus.  A  case  very 
similar  in  Its  facts  Is  Hooper  v.  Castetter, 
45  Neb.  67,  63  N.  W.  135.  In  that  case  the 
court  held  that  the  question  of  the  homestead 
right  of  the  mortgagor  was  not  Involved  nor 
litigated  in  the  foreclosure  suit;  that  the 
decree  rendered  therein  was  not  a  bar  to  the 
mortgagor's  application  to  have  the  surplus 
paid  to  him  in  lieu  of  his  homestead:  that, 
though  the  judgments  were  liens  upon  the 
real  estate,  they  \<rere  subject  to  the  mort- 
gagor's homestead  rights  in  the  property; 
that  the  decree  in  the  foreclosure  suit  find- 
ing the  judgments  were  liens  and  ordering 
them  paid  out  of  the  surplus  should  be  con- 
strued to  mean  that  they  were  liens,  and 
should  be  paid  out  of  the  surplus,  subject  to 
the  mortgagor's  homestead  rights;  that  the 
judgment  creditors  did  not  acquire  by  the 
decree  any  greater  liens  upon  or  right  to  the 
money  than  they  had  against  the  property; 
and  that  the  surplus  might  be  claimed  aa 
exempt  at  any  time  before  It  was  finally  dis- 
tributed by  the  order  of  the  court 

We  are  satisfied  with  the  reasoning  in  that 
case.  It  Is  dedslve  of  the  question  present- 
ed. The  judgment  of  the  district  court  la 
reversed  and  the  cause  remanded,  with  In- 
structions to  award  to  defendants  Todd  the 
surplus  arising  from  the  sale  of  their  hrane- 
stead. 

Reversed,  wltU  directions. 


^Csot^r  oilier  4 
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WEBER  V.  INTERSTATE  BUSINESS  MEN'S 
ACC.  ASS'N. 

(Supreme  Court  of  North  Dakota.    July  22, 
1821.) 

(Byllabiu  by  the  Court.) 

I.  lunraaoa  e=364S  ( I )— By-law  as  defeata 

most  be  pleaded  and  proved. 
The  defendant,  an  accident  insurance  com- 
pany, relied  on  a  certain  by-law  to  avoid  lia- 
bility on  a  certain  policy  of  insurance.  It  nei- 
ther pleaded  nor  proved  the  by-law  nor  the  sub- 
■lance  thereof. 

It  is  kM  that,  if  such  by-law,  in  any  drcom- 
•tancea,  might  constitute  a  defense,  a  prereq- 
uisite thereto  would  regjuire  it  t«  be  properly 
pleaded,  and  its  contents  established  by  com- 
petent evidence,  and,  that  not  having  been 
done,  the  defense  in  that  regard,  if  any,  is  not 
available. 

2.  InsaraiKs  «=346S— Suicld*  wMIe  iBsaaa  la. 

dMth  by  "aoaidantal  maana." 
Where  the  insured  in  an  accident  inanranoa' 
policy  commits  suicide  while  so  insane  as  not 
to  comprehend  the  nature  of  the  act  nor  the 
physical  result  which  would  flow  from  it,  his 
death  is  caused  by  accidental  means  within  the 
meaning  of  the  policy  insuring  against  bodily 
injury  from  external,  violent,  and  accidental 
means. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  ITirst  and  Secohd  Series,  Acd- 
dental  Means.] 

Bobinson,  0.  J.,  ^Renting. 

Appeal  from  District  Court,  Mclntosb 
Coiniity;   Frank  P.  Allen,  Judge. 

Action  by  Andrew  Weber,  as  guardian  of 
file  estate  of  Fred  Bodman  and  others,  mi- 
nora against  the  Interstate  Business  Men's 
Accident  Association.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

0.  M.  Oaimon,  of  Lodl,  CaL,  and  A.  A. 
Ludwigs,  of  Ashley  (R.  M.  Haines,  of  Des 
Moines,  Iowa,  of  oounsd),  for  appellant 

1.  A.  Mackoff,  of  Ashley,  Curtis  &  Remlng- 
Am,  of  Lisbon,  and  B.  T.  Burke,  of  Bismarck, 
for  respondent. 

GRACE,  J.  This  appeal  Is  from  a  Jndg^ 
moit  in  plaintiff's  favor  for  15,000,  with  in- 
terest and  costs,  and  from  an  order  denying 
defendant's  motion  for  a  new  trial.' 

The  action  is  brought  by  plaintiff  as  guard- 
ian of  the  estate  of  the  minor  children  of 
Fred  J.  Bodman,  deceased,  to  recover  on 
What  purports  to  be  a  certain  accident  In- 
snrance  policy  In  the  sum  of  $5,000  Issued  by 
the  defendant  to  Fred  J.  Bodman  In  his  Ufe- 
tfane. 

Tlie  issurance  is  against  in^ry  or  death 
by  Tiolenf,  external,  and  accidental  means. 
On  December  11,  1913,  defendant  issued  its 
policy  to  the  Insured.    It  would  appear  from 


the  testimony,  that  this  policy  (Exhibit  A) 
may  not  have  been  the  one  in  force  at  the 
time  death  occurred.  There  is  some  evt 
dence  to  Indicate  that  it  lapsed;  that  the  in- 
sured applied  tor  reinstatement,  and  request- 
ed a  duplicate  of  the  policy,  claiming  that 
he  was  imable  to  find  the  old  one. 

A  discussion  of  this  point  Is  not  very  ma- 
terial, as  will  appear  from  the  following 
stipulation:  , 

"(1)  That  Fred  Bodman,  Estelle  Bodman, 
Bather  Bodman,  Mazine  Bodman,  and  Myron 
Bodman  are  the  infant  children  of  Fred  J. 
Bodman,  deceased,  and  that  Andrew  Weber, 
the  plaintiff  in  this  action,  is  the  duly  appoint- 
ed, qualified,  and  acting  guardian  of  their  es- 
tates. 

"(2)  That  the  defendant,  the  Interstate  Busi- 
ness Men's  Accident  Association  of  Des  Moines, 
Iowa,  is  a  corporation  engaged  in  the  business 
of  insurance  against  accident,  and  that  during 
the  lifetime  of  Fred  J.  Bodman  the  defendant 
issued  a  policy,  in  which  policy  it  insured  -the 
said  Fred  J.  Bodman  against  injury  or  death 
by  violent,  external,  and  accidental  means,  and 
that  ssid  policy  was  fully  paid  up  and  in  full 
force  and  effect  on  the  12th  day  of  May,  1919. 

"(3)  That  the  wards  of  the  plaintiff,  herein- 
before named,  are  the  beneflciarles  named  in 
the  said  policy,. and  are  entitled  to  the  full  ben- 
efit of  all  of  the  benefits  thereof. 

"(4)  That  the  amount  payable  under  the 
terms  of  the  said  policy  in  case  of  accidental 
death  of  the  said  Fred  J.  Bodman  is  the  sum 
of  $6,000. 

"(5)  That  no  part  of  the  same  has  been 
paid  to  the  wards  of  the  plaintiff  nor  to  any 
one  authorized  to  receive  the  same  in  their 
behalf." 

The  plaintiff  claims  that  on  the  12th  day 
of  May,  1919,  Insured  came  to  Ms  death  by 
external,  violent,  and  accidental  means,  to 
wit,  by  the  wheels  of  a  railroad  coach  run- 
ning over  his  neck. 

The  complatat  states  a  cause  of  action  for 
recovery  on  the  policy.  In  substance,  the  ^ 
answer  admits  the  issuance  and  delivery  of 
the  policy,  the  payment  of  the  premiums,  and 
that  the  policy  was  in  full  force  and  effect 
at  the  time  of  the  death;  and,  after  denying 
the  allegations  not  admitted,  it  alleges  that 
the  death  of  Bodman  was  not  caused  by  ex- 
ternal, violent,  and  accidental  means,  but 
was  caused  by  the  willful  and  premeditated 
self-destruction  of  the  deceased,  with  sui- 
cidal intent,  and  was  due  wholly  to  his  own 
acts,  and'  not  to  the  acts  of  any  other  per- 
son or  agency. 

The  only  Issue  presented  by  the  pleadings 
is  whether  the  death  of  the  insured  was  dna 
to  an  act  of  suicide  committed  while  he  was 
sane.  The  answer  does  not  allege  that  he 
was  sane.  It  states,  however,  that  the  act 
of  self-destruction  was  willful  and  premedi- 
tated. If  it  were  premeditated,  it  would 
tend  to  denote  sanity,  and  to  sotaia  degree 
the  word  means  deUberation.    If  there  la 
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any  other  Issne  in  the  case— -and  we  do  not 
think  there  Is — it  arose  from  the  introduc- 
tion in  evidence  of  what  purports  to  be  a 
portion  of  the  by-laws  of  the  defendant  aB- 
sociation  which,  so  far  as  material  here,  Is 
as  follows : 

"Limitatinn  of  Risk. — ^The  accident  depart- 
ment of  the  association  does  not  assnme  any 
liability  for  accidental  injury  snatained  •  •  • 
if  the  occasion  of  the  accident  be  disease,  bodily 
or  mental  infirmity,  insanity,"  etc. 

The  defendant  Introduced  Exhibit  A  in 
evidence  (a  synopsis  of  the  by-law  being  on 
the  back  thereof),  it  would  appear,  for  the 
sole  purpose  of  establishing  proof  of  this 
particular  by-law.  The  defendant  did  not 
plead  the  by-law,  and,  we  think,  in  order  to 
adduce  proof  of  it,  it  should  have  been  plead- 
ed either  in  the  original  pleading  or  by  an 
amendment  thereof,  or,  in  any  event,  even 
though  Improperly  received  in  evidence,  by 
reason  of  not  being  pteaded,  If  it  were  to  be 
given  any  consideration  as  evidence,  the  de- 
fendant at  least  should  have  made  a  motion 
to  amend  the  pleadings  to  correspond  with 
the  proof.  No  amendment  nor  any  such  mo- 
tion was  made,  and  from  this  It  would  ap- 
pear that  the  by-law  should  not  have  been 
received  nor  admitted  as  evidence,  and  we 
so  determine.  It  must  follow,  in  these  cir- 
cumstances, that  the  alleged  by-law  is  no  de- 
fense, and  does  not  prevent  a  recovery  on 
the  policy.  1  Cyc.  288;  1  C.  J.  494;  Gray  v. 
National  Benefit  Ass'n,  111  Ind.  531,  11  N.  C 
477;  Stevens  v.  Cont.  Ins.  Co.,  12  N.  D.  463, 
97  N.  W.  862;  Ennis  v.  Retail  Merchants' 
Ass'n,  Mutual  Fire  Ins.,  33  N.  D.  21,  156  N. 
W.  234. 

On  the  back  of  the  policy  Is  the  following: 

"The  following  is  a  synopsis  of  the  provisions 
of  the  articles  of  incorporatioa  and  by-laws 
now  in  force  and  effect:  The  right  of  any  mem- 
ber to  claim  benefits  or  indemnity  will  be  de- 
termined by  the  provisions  of  the  articles  of 
incorporation  and  the  by-laws  in  force  at  the 
time  the  accident  happens,  out  of  which  any 
claim  arises." 

Assuming  for  the  present  that  under  the 
laws  of  this  state  the  by-laws  of  the  defend- 
ant could  be  proved  as  a  part  of  its  contract 
or  policy  of  insurance— a  subject  which  will 
be  treated  later  In  the  opinion — ^it  is 'dear 
that  the  identical  by-law  or  by-laws  relied  on 
In  force  at  the  time  of  the  happening  of  the 
accident  out  of  which  the  claim  arises 
should  be  pleaded.  To  plead  a  synopsis  or 
abbreviation  of  It  would  not  be  sufficient,  for 
those  relying  on  its  terms,  to  limit  liability, 
might  omit  an  important  part  of  it,  or  might 
omit  a  part  which  to  them  might  seem  im- 
material, and  yet  which  might  have  an  im- 
portant bearing  on  their  liability. 

It  must  also  aniear  by  the  pleadings  that 
the  by-law  is  the  one  in  efFect  at  the  time  the 
accident  occurs.  The  synopsis  of  the  by-law 
above  set  forth,  and  contained  in  Exhibit  A, 


If  It  were  ever  a  by-law,  was  perhaps  In 
force  on  the  11th  day  of  Decembea?,  1913,  the 
date  of  the  policy.  But  the  by-laws  of  the 
company  are  subject  to  change  from  time  to 
time,  and  those  which  are  In  force  at  the 
time  of  the  accident  are  the  ones  only  which 
are  operative. 

It  was  approximately  six  years  from  the 
date  of  Exhibit  A  until  the  accident.  The 
above  by-law  may  have  been  entirely  changed 
or  eliminated,  or  another  of  entirely  differ- 
ent meaning  and  phraseology  enacted  since 
that  time,  which  in  that  event  would  be  the 
one  in  effect  at  the  time  of  the  accident  In 
that  case  the  above  by-law  would  be  of  no 
force  nor  ^ect.  So  that  It  would  appear 
that  It  was  Incumbent  on  the  defendant,  not 
only  to  plead 'the  above  by-law  In  full,  but, 
as  well,  to  adduce  competent  evidence  to 
show  that  it  was  In  full  force  and  effect  at 
the  time  of  the  accident.  There  was  no 
foundation  laid  for  any  such  proof,  and  no 
competent  evidence  of  the  actual,  complete 
by-laws.  If  any,  in  force  at  the  time  of  the 
accident. 

The  general  rule  Is  that.  If  the  defendant 
desired  to  assert  nonliability  on  the  policy 
by  reason  of  the  protection  afTorded  it  by 
certain  by-laws  or  provisos  or  conditions 
which  are  claimed  to  be  a  part  of  the  policy, 
or  referred  to  and  claimed  to  be  made  a  part 
of  it,  they  should  be  fully  pleaded  and  es- 
tablished by  competent  evidence. 

A  pleading  of  the  synopsis  is  not  sufficient, 
nor  are  the  conclusions  of  the  pleader,  as 
drawn  from  and  based  on  the  by-law,  pro- 
viso, etc.  It  would  appear  that  the  admis- 
sion in  evidence  of  the  synopsis  of  the  by- 
law above  mentioned  was  not  evldBnce  of  a 
by-law  in  force  at  the  time  of  the  accident. 

Furthermore,  If  the  by-law  were  properly 
pleaded  and  proved,  it  still  would  not  be  ef^ 
fective  to  avoid  liability  on  the  policy,  as  It 
is  contrary  to  the  specific  provisions  of  sec- 
tion 6638,  C.  L.  1913,  which,  so  far  as  materi- 
al here.  Is  as  follows: 

"No  policy  of  insurance  against  loss  or  dam- 
age by  the  sickness,  bodily  injury  or  death  by 
accident  of  the  assured  shall  be  issued  or  de- 
livered in  this  state  if  it  contain  any  of  the 
following  provisions." 

Subdivision  2:  "A  provision  referring  to  the 
Ponstitution,  by-laws  or  rnles  of  the  company 
or  association  or  attempting  to'  make  the 
same  a  part  of  the  policy." 

The  other  subdivisions  of  the  section  need 
not  be  here  considered. 

It  Is  clear  from  the  above  section  that  the 
by-law  could  not  become  a  part  of  the  policy. 
Such  a  provision,  if  inserted  in  it  or  attached 
to  It,  is  absolutely  void  and  of  no  effect. 
Evidence  of  it  should  not  have  been  received, 
and  It  could  not  be  pleaded  nor  in  any  man- 
ner used  as  a  defense.  The  by-law  being 
prohibited  by  law  from  becoming  a  part  of 
the  policy,  It  Is  for  that  reason  void,  and  for 
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the  same  reason  Is  void  as  beii]^  against 
public  policy. 

The  Legislature,  in  enacting,  the  above 
law.  Intended,  no  doubt,  to  prohibit  neddent 
Insurance  companies  from  adding  subsequent 
provisos  or  conditions  to  a  policy,  tlirough 
the  medium  of  by-laws  the  enactment  and 
terms  of  wblch  were  consented  to  In  a. way 
by  tbe  insured  at  the  time  of  the  Issuance  of 
the  policy.  No  doubt  the  Legislature  was 
aware  that  this  practice  had  been  resorted 
to  to  such  a  degree  that  It  In  effect  destroy- 
ed the  consideration  for  tbe  payment  of  the 
premium.  In  other  words,  the  Legislature, 
no  doubt,  was  aware  of  a  practice  among  In- 
siu-ance  companies  writing  the  class  of  In- 
surance speclfled  in  the  section  above  men- 
tioned, whereby  subsequent  to  the  date  of 
issue  of  tbe  policy  it  was  practically  made 
worthless  to  the  Insured  by  the  Incorporation 
therein  of  new  provisos  and  conditions 
through  subaequently  enacted  by-laws  made 
a  part  of  the  policy  by  which  they  were 
largely  relieved  of  liability.  In  other  words, 
they  greatly  decreased  the  risk,  and  thus 
made  the  policy  largely  worthless  to  the  in- 
sured or  the  beneficiary,  or,  perhaps,  the 
Legislature  acquired  knowledge  that  such  in- 
surance companies  were  maldng  Immense 
profits  by  these  various  practices,  now  pro- 
hibited by  the  law,  which,  when  permitted, 
assisted  the  company  to  avoid  a  large  por- 
tion of  Its  risks.  Whatever  may  have  been 
the  cause  which  moved  the  Legislature  to 
enact  the  law.  It  has  done  so,  and  its  act 
In  that  regard  would  seem  to  be  one  of  wis- 
dom, founded'  on  a  sound  public  policy,  and 
Intended  to  protect  the  Insured  against  Im- 
positions, which  are  prohibited  by  the  law. 

Whether  the  contract  Is  an  Iowa  contract 
Is  not  a  matter  pleaded  nor  proved.  That 
should  have  been  done  If  defendant  desired 
to  avail  Itself  of  any  benefit  or  advantage 
in  that  regard.  Having  failed  to  do  so,  it 
waived  them.  In  the  absence  of  pleading 
and  proof  to  the  contrary.  It  should  be  deem- 
ed a  North  Dakota  contract,  and  the  laws 
of  this  state  are  applicable  to  it  In  determin- 
ing its  legal  effect. 

It  is  not  necessary  here  to  determine  what 
application  the  above  section  would  have  if 
the  contract  had  been  properly  asserted  and 
proved  to  be  an  Iowa  contract  That  ques- 
tion is  not  In  this  case,  and  needs  no  fur- 
ther consideration.  It  is  proper  here  to  con^ 
aider  the  only  defense  Interposed,  which  Is 
to  the  effect  that  the  insured  came  to  his 
death  by  willful  and  premeditated  self-de- 
struction with  suicidal  Intent.  We  are  clear- 
ly of  the  opinion  that  this  defense  must  fail 
for  want  of  proof.  The  evidence  clearly 
tends  to  show  that  the  Insured  took  bis  life* 
while  not  In  the  possession  of  his  mental 
faculties,  and  When  they  were  disordered, 
and  thus  his  mind  was  unsound  and  not  in 
a  condition  to  reason;  in  other  words,  he 
wag  then  Tlolently  insane. 


[2]  Further  proof  of  insanity  is  afforded 
by  the  physical  facts,  for  It  would  a.ppea.r  to 
a  reasonable  mind  that  no  person  possessed 
of  any  reason,  or,  in  other  words,  unless 
wholly  insane,  could  terminate  his  own  life 
in  such  a  cruel,  inhuman,  and  fiendish  man- 
ner. The  testimony  shows  that  the  body 
was  found  on.  on<a  side-  of  one  of  the  rails  of 
the  railroad,  and  tbe  head  on  the  other  side 
of  it,  indicating  that,  if  he  committed  sui- 
cide, he  placed  his  body  In  such  position  on 
the  rail  that  the  wheels  of  one  of  the  trucks 
of  a  car,  which  was  part  of  a  moving  train, 
would  pass  over  his  neck,  and  thus  sever  the 
head  from  the  body,  which  was  virtually 
what  happeikd.  It  may  also  be  noted  that 
the  defendant.  In  attempting  to  prove  the  by- 
law, in  effect  conceded  the  Insanity. 

We  are  of  the  opinion  that  the  evidence  Is 
In  such  state  as  to  show  that  the  Insured  at 
the  time  he  destroyed  hfs  orfn'life  was  so  In- 
sane as  not  to  comprehend  the  nature  of  the 
act  or  of  the  physical  result  which  would 
flow  from  it,  and  for  this  reason  bis  suicide 
was  caused. by  accidental  means  within  the 
meaning  of  this  policy,  insuring  against 
bodily  Injuries  from  e.^:ternal,  violent,  and 
accidental  means.  Tiittle  v.  Iowa  State  Trav- 
eling Men's  Association,  132  Iowa.  652,  104 
N.  W.  1131,  7  L.  R.  A.  (N.  S.)  22.1;  Accident 
Ins.  Co.  V.  Crandal,  120  U.  S.  527,  7  Sup.  Ct. 
eS5,  30  L.  Ed.  740;  Blackstone  v.  Standard 
Life  Accident  Ins.  Co.  74  Mich.  592,  42  N.  W. 
156,  3  L.  R.  A.  486;  Grand  Lodge,  I.  O.  M.  A., 
v.  Wieting,  168  111.  408,  48  N.  E.  59,  61  Am. 
St  Rep.  123. 

Here  we  will  consider  another  Important 
feature  of  this  case.  0r.  C.  A,  Campbell,  a 
duly  licensed,  and  practicing  physician  of 
A.shley,  N.  D.,  the  village  where  the  accident 
happened,  testified  as  a  witness  on  behalf 
of  plaintiff.  The  evidence  shows  he  examin- 
ed the  dead  body  of  Fred  3.  Bodman.  In  ad- 
dition to  other  testimony',  he  stated  that  the 
Juw  was  broken,  and  that  there  were  several 
contusions  and  bruises  on  one  side  of  the 
face;  that  tbe  angle  of  the  right  lower  Jaw 
was  broken.  His  further  testimony,  in  the 
form  of  questions  and  answers,  is  as  follows : 

'Q.  From  the  position  that  yon  saw  tbe  head, 
and  from  its  location  adjacent  to  the  rail,  what 
would  you  say  caused  the  fracture  of  tbe  Jaw? 
A.  I  couldn't  say,  except  that  tbe  jaw  had 
been  hit. 

"Q.  Might  not  that  have  happened  by  th« 
pressing  down  of  the  wheel  upon  the  neck  and 
pressing  tbe  head  and  jawbone  into  the  cin- 
ders and  track?  A.  That  wouldn't  be  the 
easiest  way  of  explaining  it 

"Q.  How  would  you  explain  that?  A.  I 
should  fancy  that  he  was  atrock  first  by  some 
projecting  iron  or  thing. 

"Q.  Tou  mean  to  say  that  from  tbe  position 
of  that  body  that  he  might  have  been  struck 
by  something  besides  the  car  wheel?  A.  Yea, 
•ir. 

"Q.  There  is  nothing  that  I  can  think  of  oo 
«  car  that  would  hit  him  there,  and  at  the 
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(Mune  time  cnt  off  hia  head  and  break  the  jaw. 
Do  you  think  that  that  blow  to  the  jaw  mieht 
hare  taken  place  and  broken  the  jaw  before 
the  head  was  cnt  off?    A.  It  might  have  been, 

"Q.  Was  that  a  seriong  event,  that  breaking 
of  the  jaw?    A.  If  the  person  were  alive;   yes. 

"Q.  From  the  position  of  the  body  you  woald 
not  think  that  that  injury  to  the  jaw  resulted 
from  any  other  cause  than  the  passing  of  the 
wheel  over  the  neck,  would  you?  A.  The  break 
of  the  jaw  was  not  caused  by  the  severing  of 
the  neck,  something  hit  him." 

I>r.  Campbell  was  a  disinterested  witness. 
Els  evidence,  above  set  forth,  is  of  a  Bub- 
Btantial  character,  and  sufficient  to  show  that 
Id  some  nnaccountable  and  unkqpwn  manner 
the  insured  was  struck  by  something  besides 
the  car  wheel;  and  the  Jury,  from  the  evi- 
dence above  set  forth,  could  draw  the  con- 
clusion ttXAt,  from  being  struck  on  the  jaw 
with  such  force  as  to  break  it,  be  was  there- 
by thrown  on  the  rail  and  further  Injured, 
aa  the  evidence  shows.  In  other  words,  the 
testimony  of  I>r.  Campbell  in  this  regard  is 
substantial  tn  character  and  sufficient  to  sus- 
tain the  verdict  of  the  jury. 

It  will  also  be  noticed  that  nowhere  does 
the  defendant  claim  that  the  evidence  is  in- 
Buffldent  to  sustain  the  verdict  But,  If  th«» 
defendant  had  assljoied  as  a  cause  for  re- 
versal of  the  judgment  the  InsnflScIency  of 
the  evidence  to  sustain  the  verdict,  the  gen- 
eral rule  is  well  settled  on  an  appeal  from 
a  Judgment  entered  on  a  verdict  that  if  there 
Is  any  substantial  evidence  to  sustain  the 
Terdlct,  tbe  judgment  should  be  affirmed. 
That  rule  la  applicable  here,  and.  applied,  the 
evidence  of  Dr.  Campbell  is  sufficient  to  sus- 
tain the  verdict 

There  is  error  assigned  by  reason  of  the 
court  having  given  a  certain  Instruction,  and 
partictilar  stress  is  placed  on  the  following 
part  of  it: 

"If  yon  find  that  he  was  impelled  to  an  act 
of  eelf-destmction  by  an  iosane  impulse  wh'ch 
the  reason  that  was  left  in  hini  did  not  enable 
him  to  resist  or  If  his  reasoning  powers  were 
to  far  overoome  by  his  mental  condition  that 
he  could  not  exercise  Ws  reasoning  fncnlties 
on  the  art  which  he  was  about  to  do,  the  com- 
pany is  liable." 

Other  extracts  from  the  Instruction  are 
M  follows: 

"I  instmrt  yon  further,  gentlemen,  in  connec- 
tion with  this  matter,  that  the  only  defense  that 
tbe  defendant  has  interposed  to  the  demand 
of  the  plaintifT  is  that  the  death  of  Mr.  Bod- 
man,  while  admitted,  was  not  accidental,  but 
was  self-inflicted,  and  was  what  is  ordinarily 
termed  suicide.  In  this  connection,  you  are 
instructed  that,  if  yon  find  that  the  deceased, 
Fred  J.  Bodman,  did  place  himself  upon  the 
ran  where  the  wheels  of  the  train  were  about 
to  pass,  yon  mnst  determine  whether  or  not 
he  was  Insane  or  sane  at  the  time.  If  yon  do 
find  that  he  placed  himself  in  the  way  of  the 
train  and  he  was  a  sane  man  at  that  time,  then 
the  death  was  not  aoddental,  and  under  thos« 


dreamsta^ces  year  verdict  should  be  for  tlia 
defendant  If,  however,  yon  find  that  he  did 
place  himself  in  the  way  of  the  train,  but  he 
was  at  that  time  insane,  and  that  his  act  was 
the  mad  act  of  a  man  bereft  of  his  reason, 
then  the  death  was  an  accident,  and  yon  should 
find  for  the  plaintiff  and  against  the  defend- 
ant 

"In  other  words,  self-destruction  of  a  sane 
man  knowingly  and  deliberately  making  way 
with  himself  is  not  an  accident  but  the  self- 
destmction  of  a  man  whose  mini  ia  deranged 
and  whose  reason  is  gone,  when  the  self-de- 
struction results  from  such  insanity,  is  acd- 
dentaL 

"I  instruct  yon  further,  gentiemen,  that  it 
is  not  every  kind  or  degree  of  insanity  which 
will  so  far  excuse  the  "party  taking  his  own  life 
as  to  make  the  company  insuring  him  liable. 
To  do  that  the  act  of  self-destruction  must  have 
been  caused  by  insanity,  and  tbe  mind  of  the 
deceased  most  have  been  so  far  deranged  as  to 
make  him  incapable  of  using  rational  judgment 
in  regard  to  the  act  which  he  was  committing." 

Tbe  instruction  is  too  lengthy  to  set  out  In 
full,  but  sufficient  has  been  above  set  fortb 
to  demonstrate  tbat  It  was  quite  comprehen- 
sive. We  think,  as  a  whole.  It  fully  and  fair- 
ly states  the  law  applicable  to  the  issues 
involved  in  tbe  case.  It  is  therefore  clear  to 
our  minds  that  there  was  no  reversible  error 
in  giving  tbe  instruction,  nor  was  tbexo  re- 
versible error  in  refusing  to  give  tha  in- 
struction requested  by  the  defendant,  the  con- 
tents of  wblcb  iB  as  follows : 

"The  jnry  are  tastructed  that  by  the  terms 
of  the  insurance  contract  upon  whidi  this  ac- 
tion is  based,  and  which  is  in  evidence  be- 
fore yon,  it  is  provided,  among  other  things, 
that  the  defendant  insurance  company  does  not 
assume  any  liability  for  death  resulting  from 
accident  occasioned  by  mental  infirmity  or  in- 
sanity; and  I  instruct  yon  that  this  being  a 
part  of  the  insurance  contract  it  is  binding 
upon  the  parties  thereto,  and  that  therefore 
in  this  case,  if  yon  should  find  that  the  deceas- 
ed, Fred  Bodman,  came  to  his  death  by  his  own 
i^ct  of  self-destruction,  even  if  yon  should  also 
find  that  his  act  in  taking  his  own  life  was  due 
to  disease  or  mental  or  bodily  infirmity  or  in- 
sanity or  fits,  yet  there  could  be  no  recovery 
in  this  case  by  plaintiff,  and  tbat  because  of 
the  terms  of  tbe  insurance  contract  above  men- 
tioned. 

"I  instruct  yon,  gentiemen  of  the  jury,  that 
tiiere  is  just  one  question  for  you  to  determine 
in  this  action,  and  that  is:  Did  the  deceased, 
Fred  Bodman,  come  to  his  death  from  an  act 
of  self-destruction,  or,  in  other  words,  did  he 
commit  suicide?  If  you  should  find  that  he 
did  not  commit  suicide,  then  your  verdict 
should  be  for  the  plaintiff;  but  on  the  other 
hand,  if  yon  should  find  from  the  evidence  that 
he  did  commit  suicide,  then  the  plaintiff  can- 
not recover,  and  your  verdict  mnst  be  for  the 
defendant" 

The  court  in  its  general  instruction,  did 
submit  to  tbe  jury  tbe  qnestion  of  whether 
the  insured  committed  suicide  while  aan% 
and    gave  full   instructloQs   eoyevlng   tluU 
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Qoecdon.  The  court  properly  refused  to  glre 
the  x«inalBder  of  the  Instruction  for  the  rea- 
aou  that  the  defendant  did  not,  and,  further, 
could  not,  plead  and  prove  as  a  defense  that 
the  act  of  suicide  was  committed  while  the 
inaored  was  insane. 

We  have  above  analyzed  these  questions 
quite  fully,  and  have  shown  that  such  a  con- 
dition, contained  in  a  by-law,  would  be 
contrary  to  the  laws  of  this  state.  In  short, 
by-laws,  in  this  class  of  insurance^  cannot  in 
this  state  be  interposed  as  a  defrase  to  a 
UabiUty  on  the  policy,  if  they  are  against 
the  law,  and  hence  against  public  policy. 
They  cannot  be  made  a  part  of  the  i>ollcy 
by  a.  provision  referring  to  the  constltuttoB, 
by-laws,  or  rules  of  the  company  attempting 
to  make  the  same  a  part  of  the  policy. 

The  instructlOD  requested  was  contrary  to 
the  law  above  mentioned,  and  hence  the 
court  did  not  err  In  refusing  to  give  it  The 
Instruction  requested  also  related  to  issues 
not  formed  by  the  pleadings,  and  was  prop- 
erly denied. 

The  verdict  Is  not  contrary  to  the  evidence, 
and  there  was  no  error  in  the  court  denying 
defendant's  motion  for  a  new  trial. 

The  order  and  Judgment  of  the  court  ap- 
pealed from  are  afiSrmed. 

Respondent  is  oititled  to  his  statutory 
eosta  and  disbursements  on  appeal. 


of  the  complaint.    The  answer  also  contain- 
ed the  following  allegation: 

"Further  answering,  it  aUeges  that  the  death 
of  the  said  Fred  J.  Bodman  was  not  caused 
by  external,  violent,  and  accidental  means,  bat 
was  caused  by  the  willful  and  premeditated 
self-destruction  of  the  said  deceased  with  sui- 
cidal intent  and  was  due  wholly  to  his  own 
acts,  and  not  to  the  acts  of  any  other  person 
or  agency." 


CHRTSTIANSON,  J.  (concurring  specially). 
This  is  an  action  upon  an  accident  insurance 
contract.    The  complaint  alleges: 

"(1)  That  he  (Weber)  is  the  duly  appointed, 
qualified,  and  acting  guardian  of  the  estates 
of  Fred  Bodman,  Estelle  Bodman,  Esther  Bod- 
man,  Maxine  Bodman  and  Myron  Bodman,  who 
are  the  infant  children  of  Fred  J.  Bodman, 
deceased. 

"(2)  That  durhig  the  lifetime  of  the  said 
Fred  J.  Bodman  he  was  the  holder  of  a  policy 
issued  by  the  defendant  which  Is  an  accident 
insurance  corporation,  in  idiieh  said  p<dicy 
the  said  defendant  did  insure  the  said  Fred  J< 
Bodman  against  injury  or  death  by  violent,  ex- 
ternal, and  accidental  means,  and  that  said 
policy  was  fully  paid  up  and  in  full  force  and 
effect  upon  the  12th  day  of  May,  1919. 

"(3)  That  the  wards  of  the  plaintiff  here- 
inbefore named  are  the  beneficiaries  named  in 
the  said  policy,  and  are  entitled  to  the  full  ben- 
efit of  ail  the  provisions  thereof. 

"(4)  That  on  the  said  12th  day  of  May, 
1919,  the  said  Fred  J.  Bodman  came  to  his 
death  by  external,  violent,  and  accidental 
meaaa,  to  wit,  by  being  run  over  and  decapitat- 
ed by  a  railroad  train. 

"(S)  That  the  amount  payaUe  under  the 
terms  of  the  said  policy  in  case  of  accidental 
death  of  the  said  Fred  J.  Bodman  is  the  sum 
of  $5,000. 

"(6)  That  no  part  of  the  same  has  been 
paid  to  the  wards  of  plaintiffs,  nor  to  any  one 
aothoriEcd  to  receive  the  same  in  their  be- 
half." 

The  defendant  In  its  answer  admitted  the 
•negations  of  paragraphs  1,  2,  3,  6,  and  6 


The  action  was  tried  to  a  Jury  upon  the  is- 
sues framed  by  these  pleadings.  The  Jury 
returned  a  verdict  in  favor  of  the  plalntUt 
The  defendant  moved  for  a  new  trial  on  the 
grounds:  That  the  verdict  is  contrary  to  the 
evidence;  that  the  verdict  Is  contrary  to  the 
court's  Instructions;  that  the  court  erred  in 
giving,  and  in  refusing  to  give,  certain  in- 
structions to  the  Jury.  The  motion  for  a 
new  trial  was  denied,  and  the  defendant  has 
appealed  to  this  court  from  the  Judgment 
and  from  the  order  denying  a  new  trial. 
While  the  defendant  specified,  in  the  lan- 
guage of  the  statute,  as  grounds  for  a  new 
trial,  that  the  verdict  was  contrary  to  the 
evidence  and  contrary  to  the  court's  instruc- 
tions, these  grounds  were  apparently  aban- 
doned, and  the  only  question  presented  on 
this  appeal  is  whether  the  trial  court  erred 
in  giving  and  in  refusing  to  give  certain  In- 
structions. The  Instructions  given  and  refused 
upon  which  error  is  predicated  relate  to  the 
question  whether  the  deceased  was  sane  or 
Insane  at  the  time  of  his  death.  The  trial 
court  Instructed  the  Jury  thus: 

"If  yon  find  that  he  was  impelled  to  the  act 
of  self-destruction  by  an  insane  impulse  which 
the  reason  that  was  left  in  him  did  not  enable 
him  to  resist,  or  if  his  reasoning  powers  were 
so  far  overcome  by  his  mental  condition  that 
he  could  not  exercise  bis  reaeoning  faculties 
on  the  act  which  he  .was  about  to  do,  the  com- 
pany is  liable." 

The  defendant  requested  that  the  Jury 
be  Instructed  that  by  the  terms  of  the  insur- 
ance contract — 

"The  defendant  insurance  company  does  not 
assume  any  liability  for  death  resulting  from 
aeddent  occasioned  by  mental  infirmity  or  in- 
sanity, •  •  •  and  that  therefore  in  this 
case,  if  you  should  find  that  the  deceased,  Fred 
Bodman,  came  to  hlA  death  by  his  own  act  of 
self-destruction,  even  if  you  should  also  find 
that  his  act  in  taking  his  own  life  was  due  to 
disease  or  mental  or  bodily  infirmity  or  in- 
sanity or  fits,  yet  there  coidd  be  no  recovery 
in  this  case  by  the  plaintiff,  and  that  becatise 
of  the  terms  of  the  insurance  contract." 

The  trial  court  refused  to  give  this  ln» 
structlon. 

It  will  be  noted  that  the  requested  instruc- 
tion refers  to,  and  purports  to  be  based  up- 
on, certain  provisions  of  the  Insurance  con- 
tract Involved  In  this  suit  The  defendant 
does  not  challenge  the  correctness  of  the 
rule  announced  in  the  Instruction  given  by 
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the  trial  court,  considered  as  an  abstract 
proposition.  On  the  contrary,  it  admits  on 
this  appeal  that  the  authorities  sustain  the 
rule  that  death  from  suicide  Is  caused  by  ac- 
cidental means  within  the  meaning  of  a 
policy  of  insurance  against  bodily  injuries 
from  "external,  violent,  and  accidental 
means,"  if  the  Insured  was  at  the  time  of  the 
act  so  Insane  that  he  did  not  understand  the 
nature  of  the  act  or  that  death  would  result 
therefrom.  But  appellant  contends  that  this 
rule  Is  not  applicable  in  this  case  for  the 
reason  that  the  policy  here  Involved  contain- 
ed a  provision  that  "the  accident  department 
of  the  association  does  not  assume  any  li- 
ability •  •  •  If  the  occasion  of  the  ac- 
cident be  •  •  *.  Insanity."  Hence,  In 
considering  appellant's  specifications  of  er- 
ror, the  first  pertinent  question  to  determine 
is  whether  Its  premise  is  corrpct,  viz.  wheth- 
er the  insurance  contract  in  suit  contains  the 
provl-ion  defendant  asserts  that  it  contains. 

ni  It  will  be  noted  thnt  the  complaint  did 
not  purport  to  set  out  the  policy  or  the  terms 
and  conditions  thereof.  The  complaint  mere- 
ly averred  thnt  the  deceased  was  the  holder 
of  nn  nccldent  policy  issued  by  the  defendant 
'  wh«»rehy  he  was  Insured  "asalnst  Inlnry  or 
death  by  violent,  external,  and  accidental 
menns."  The  only  issue  tendered  by  the 
answer  was  as  to  the  chnracter  of  the  death. 
The  answer  alleged  affirmatively  "that  the 
denth  was  not  caused  by  external,  violent, 
and  accidental  means,  but  was  caused  by  the 
willful  and  premeditated  self-destruction  of 
the  said  deconsed  with  suicidal  intent  and 
was  due  wholly  to  his  own  acts  and  not 
to  the  acts  of  any  other  person  or  aeency." 
There  was  not  even  an  Intimation  In  the  an- 
swer that  the  policy  contained  a  provision 
relieving  the  defendant  from  liability  from 
accidents  occasioned  hy  insanity.  But  the 
defendant  contends  that,  reeardless  of  the 
issues  framed  by  the  pleadings,  the  defend- 
ant became  entitled  to  the  benefit  of  the 
provision  In  the  policy  and  to  have  appro- 
priate instructions  given  as  regards  thereto 
by  reason  of  the  evidence  admitted  upon  the 
trial  of  the  case. 

Let  us  see  how  well  this  contention  "Is 
founded.  At  the  commencement  of  the  trial 
the  parties  entered  Into  the  following  stip- 
ulation : 

"It  is  stipulated  by  and  between  the  plaintiff 
and  the  defrndant  that  the  following  facts  are 
conceded  by  both  sides  upon  the  trial  of  this 
action. 

"I.  That  Tted  Bodman,  Estelle  Bodman,  Es- 
ther Bodman,  Mazine  Bodman,  and  Myron  Bod- 
man are  the  infant  children  of  Fred  J.  Bod- 
man, deceased,  and  that  Andrew  Weber,  the 
plalDtiff  in  this  action,  is  the  duly  appointed, 
qualified  and  acting  guardian  of  their  estates. 

"II.  That  the  defendant,  the  Interstate  Busi- 
ness Men's  Accident  Association  of  Des  Moines, 
Iowa,  la  a  corporation  engaged  in  the  business 


of  insurance  against  accident,  and  that  during 
the  lifetime  of  Fred  J.  Bodman  the  defendant 
issued  a  policy,  in  which  policy  it  insured  the 
said  Fred  J.  Bodman  against  injury  or  death 
by  violent,  external,  and  accidental  means,  and 
that  said  policy  was  fully  paid  up  and  in  full 
force  and  effect  on  the  12th  day  of  May  1919. 

"III.  That  tlie  wards  of  the  plaintiff,  here-  ■ 
inbefore  named,  are  the  beneficiaries  named  in 
the  said  policy,  and  are  entitled  to  the  full  ben* 
eflt  of  all  of  the  benefits  thereof. 

"IV.  That  the  amount  payable  under  the 
terms  of  the  said  policy  in  case  of  accidental 
death  of  the  said  Fred  J.  Bodman  is  the  som 
of  $6,000. 

"V.  That  no  part  of  the  same  has  been  paid 
to  the  wards  of  the  plaintiff,  nor  to  any  one 
authorized  to  receive  the  same  in  their  behalf." 

In  presenting  his  case  in  diief  the  plaintiff. 
In  addition  to  the  foregoing  stipulation,  of- 
fered the  testimony  of  only  one  witness,  who 
testified  to  the  fact  that  the  insured,  Fred 
Bodman,  came  to  his  death  on  May  12,  1919, 
by  being  run  over  by  a  railroad  train  at  Ash- 
ley In  this  state.  No  referoice  was  made  to 
the  mental  condition  of  the  deceased.  The 
first  evidence  adduced  by  the  defendant  con- 
sisted of  certain  testimony  tending  to  lay 
a  foundation  for  the  introduction  in  evidence 
of  the  policy  of  insurance.  The  policy  sought 
to  be  and  eventually  admitted  In  evidence  did 
not  purport  to  be  the  original  oue  issued  to 
the  deceasea,  but  purported  to  be  merely  a 
copy.  Defendant's  counsel  spent  much  time 
and  adduced  considerable  testimony  for  the 
purpose  of  laying  a  foundation  for  the  ad- 
mission of  the  copy  In  lieu  of  the  original, 
and  there  was  and  is  the  gravest  doubt  if  in 
fact  a  sufficient  foundation  was  laid  to  Jus- 
tify the  admission  of  the  copy.  At  nil  events 
the  question  which  must  have  been  uppermost 
In  the  mind  of  the  trial  Judge  at  the  time 
was  whether  a  sufficient  foundation  had  beat 
laid  to  admit  the  proffered  exhibit  at  aU. 
The  face  or  the  policy  received  in  evidence 
was  as  follows: 

"Number  66707.  Not  Exceeding  $5,000.00. 

"Certificate  of  Memt>erBhip. 

"Interstate  Business  Men's  Accident  Associa- 
tion of  Des  Moines,  Iowa. 

"This  certifies  that  Fred  J.  Bodman  is  a 
member  of  the  Interstate  Business  Men's  Ac- 
cident Association,  and  is  entitled  to  such  ben- 
efits as  may  be  provided  in  and  by  the  articles 
of  incorporation  and  by-laws  of  said  associa- 
tion in  force  and  effect  at  the  time  the  acci- 
dent occurs  from  which  a  claim  for  benefits 
arises,  and  by  the  acceptance  of  this  certificate 
he  agrees  to  the  several  provisions  and  condi- 
tions of  the  said  articles  of  incorporation  and 
by-laws  as  from  time  to  time  they  may  be 
amended  or  changed. 

"In  witness  whereof  the  said  Interstate  Busi- 
ness Men's  Accident  Association  at  its  home 
office  in  Des  Moines,  Iowa,  has  caused  this  cer- 
tificate to  be  signed  by  its  president  and  secre- 
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taiy,  and  its  corporate   seal  to  be  hereunto 
affixed  this  11th  day  of  December,  A.  D.  1913. 
"Ernest  M.  Brown, 

"Secy.  &  Treas. 
"G.  S.  Oilbertson, 
"President 
"C.  P.  W.    Registered." 

On  the  back  of  the  certificate  is  the  follow- 
ing beading  In  large  type,  viz. : 

"The  following  is  a  synopsis  of  the  proTisions 
of  the  articles  of  incorporation  and  by-laws 
now  in  force  and  effect.  The  right  of  any 
member  to  claim  benefits  or  indemnity  will  be 
determined  by  the  provisions  of  the  articles 
of  incorporation  and  tbe  by-laws  in  force  at 
th'e  time  the  accident  happens  out  of  which  any 
claim  arises." 

Immediately  following  this  beading  Is  wbat 
purports  to  be  a  synopsis  of  the  provisions  of 
the  articles  of  Incorporation  and  by-laws  in 
force  at  the  time  the  certificate  was  issued. 
Among  other  things  stated  therein  is  tbe  fol- 
lowing : 

"The  accident  department  of  the  assodatlon 
does  not  assame  any  liability  •  •  •  if  the 
occasion  of  the  accident  be    *    *    *   insanity." 

Immediately  following  tbe  synopsis  of  tbe 
articles  of  incorporation  and  by-laws,  at  tbe 
bottom  of  tbe  page,  is  tbe  following,  also, 
printed  In  large  type: 

"A  printed  copy  of  the  articles  of  incorpora- 
tion and  of  the  by-laws  is  inclosed  with  this 
certificate.  The  member  should  read  the  same 
carpfully  and  inform  himself  of  tbe  rights  and 
dnties  of  membership.  This  duty  you  owe  to 
yourself  and  the  association." 

Tbe  certificate  of  Insurance  also  contains 
a  copy  of  tbe  application.  Tbe  original  ap- 
plication was  also  offered  In  evidence.  In 
the  application  no  reference  Is  made  to  tbe 
fact  tbat  tbe  association  is  not  liable  "if 
tbe  occasion  of  the  accident  be  •  *  • 
snlddei"  In  fact, 'no  reference  is  made  to 
the  question  of  limitation  of  liability.  The 
application,  however,  contains  this  declara- 
tion on  the  part  of  tbe  applicant: 

"I  hereby  agree  that  I  will  accept  the  cer- 
tificate of  membership  which  may  be  issued  to 
me  subject  to  all  tbe  provisions,  conditions,  and 
limitations  contained  in  the  articles  of  incor- 
poration and  by-laws  of  said  association,  as  tbe 
same  now  are  or  as  they  may  be  legally  amend- 
ed or  changed,  and  I  agree  to  comply  with  all 
the  provisions  thereof." 

It  win  be  noted  tbat  the  certificate  of 
membership  states  tbat  the  assured — 

'is  entitled  to  such  benefits  as  may  be  provid- 
ed in  and  by  the  articles  of  incorporation  and 
by-laws  of  said  association  in  force  and  effect 
at  the  time  the  accident  occurs  from  which  a 
claim  for  benefits  arises." 

Tbese  statements  speak  for  themselves. 
The  certificate  of  membership  by  its  express  I 


tract.  It  spedflcally  referred  to  tbe  articles 
of  incorporation  and  tbe  by-laws  as  estab- 
lishing the  essential  elements  of  the  contract. 
When  tbe  contest  was  raging,  during  the 
trial  of  tbe  cause,  as  to  whether  the  certif- 
icate should  be  admitted,  the  trial  judge  by 
a  mere  inspection  of  tbe  certificate  was  ad- 
vised that  tbe  benefits  conferred  upon  the 
assured  were  those  provided  in  the  articles 
of  Incorporation  and  by-laws  of  the  associa- 
tion In  effect  at  the  time  the  accident  oc- 
curred. This  necessarily  inferred  tbat  what- 
ever limitations  there  were  as  to  liability 
were  also  specified  in  such  articles  and  by- 
laws. It  was  necessary  that  the  certificate 
of  membership  be  Introduced  as  a  founda- 
tion for  tbe  admission  of  the  articles  of  in- 
corporation and  by-laws.  But  there  Is  no 
good  reason  why  the  trial  court  should  have 
believed  that  tbe  defendant,  when  it  offered 
tbe  certificate  in  evidence  also,  thereby 
sought  to  prove  the  contents  of  the  articles 
of  incorporation  and  by-laws.  Manifestly 
tbe  articles  of  incorporation  must  have  been 
a  matter  of  public  record  In  the  state  where 
tbe  association  was  incorporated;  and  It  is 
a  matter  of  common  knowledge  that  tbe  by- 
laws of  a  corporation  are  generally  entered 
In  some  appropriate  record  of  the  corpora- 
tion. Not  only  is  It  presumed  that  the  ordi- 
nary course  of  business  has  been  followed, 
but  the  very  "synopsis"  which  defendant  as- 
serts constitutes  evidence  of  the  articles  of 
Incorporation  and  by-laws  shows  that  It  is 
not  a  copy  thereof,  but  Is  merely  a  statement 
of  conclusions  as  to  tbe  contents  and  effect  of 
the  articles  and  by-laws.  It  also  shows  tbat 
the  articles  of  Incorporation  and  by-laws 
are  not  contained  in  or  In  any  manner  made 
part  of  tbe  certificate  of  Insurance,  but  are 
extraneous  thereto  and  were  set  forth  in 
some  other  document  inclosed  therewith.  It 
was  deemed  necessary  to  conclude  the  so- 
called  "synopsis"  by  stating  in  large  type 
tbat  "the  member  should  read  the  Inclosed 
copy  of  the  articles  of  incorporation  and  of 
tbe  by-laws  carefully  and  inform  himself  of 
the  rights  and  duties  of  membership"  in  the 
association.  This  was  urged  upon  him  as 
a  duty  wbicb  be,  owed  to  himself  and  to  the 
association.  Of  course.  If  tbe  "synopsis"  had 
been  a  copy  or  even  a  complete  statement  of 
tbe  contents  of  the  articles  of  incorporation 
and  of  the  by-laws,  this  statement  and  cau- 
tion would  hardly  have  been  necessary. 

In  the  circumstances,  bow  can  It  be  said 
that  the  trial  court  erred  In  not  considering 
the  articles  of  incorporation  and  tbe  by-laws 
of  tbe  defendant  corporation  in  the  instruc- 
tions to  the  Jury?  How  can  It  be  said  that 
the  trial  court  In  admitting  the  certificate 
of  Insurance  must,  for  the  purposes  of  the 
submission  of  the  case  to  the  Jury,  be  deem- 
ed to  have  admitted  tbe  certificate,  among 
others,  for  the  purpose  of  proving  the  artl- 
terms  did  not  purport  to  be  tbe  whole  con-  |  cles  of  incorporation  und  the  by-laws?    There 
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Is  nothing  obscure  about  the  rules  of  evidence 
relating  to  the  mode  of  proving  the  contents 
of  the  articles  of  Incorporation  and  the  by- 
laws of  a  corjwration.  Aside  from  the  ap- 
plicable statutory  provisions,  the  various  le- 
gal treatises  deal  fully  with  the  subject.  See 
3  Ency.  Evidence,  657;  Jones'  Commentaries 
on  Evidence.  !§  200a,  522;  Bacon,  Life  & 
Accident  Insurance  (4th  Ed.)  S  103;  Fletch- 
er's Ency.  of  (Corporations,  "i  488.  See,  also, 
sections  7909,  7919,  subd.  7,  0.  L.  1913. 

In  the  case  at  bar  the  defendant  was  per- 
mitted to  Introduce  the  certlflcate  of  insur- 
ance in  evidence.  This  constituted  an  es- 
sential foundation  for  the  introduction  of 
proof  as  to  the  contents  of  the  articles  of 
incorporation  and  of  the  by-laws.  Whether 
defendant  had  or  desired  to  present  such 
proof  was  a  matter  for  it  to  determine.  It 
failed  to  present  such  proot  As  the  trial 
court  said  in  a  memorandum  opinion  filed 
with  the  order  denying  a  new  trial  in  this 
case: 

**Aa  the  matter  now  stands,  there  is  no  proof 
of  the  existence  or  contents  of  the  by-laws." 

This,  1b  my  opinion,  correctly  states  the 
condition  as  it  existed  at  the  time  when  the 
trial  court  Instructed  the  jury;  and,  of 
course,  the  Instructions  given  were  properly 
limited  to  the  Issues  raised  by  the  pleadings 
and  the  proof.  As  already  stated  xinder  the 
pleadings,  only  one  issue  was  presented, 
namely,  whether  the  death  of  the  insured 
was  occasioned  by  accidental  means,  or 
whether  such  death  was  occasioned  by  '^e 
willful  and  premeditated  self-destruction  of 
Oie  said  deceased  with  suicidal  latent"  Up- 
on this  Issue  the  court  had  before  it  the  pol- 
icy of  Insurance,  whch  specifically  referred 
to  the  articles  of  incorporation  and  the  by- 
laws of  the  corporation  for  the  other  ele- 
ments of  the  contract  No  attempt  was  made 
to  prove  the  contents  of  such  articles  or  by- 
laws. There  was,  however,  not  only  the  ad- 
mission in  the  defendant's  answer,  but  the 
stipulation  made  at  the  commencement  of 
the  trial  that  "during  the  lifetime  of  Fred 
J.  Hodman,  the  defendant  issued  a  policy  In 
which  policy  It  Insured  the  said  Fred  J.  Bod- 
man  against  Injury  or  death  by  violent,  ex- 
ternal, and  accidental  means."  So,  leaving 
wholly  on  one  side  the  question  of  the  suffi- 
ciency of  defendant's  pleading  to  raise  the 
issue  of  Its  limited  liability,  it  seems  clear  to 
me  that  the  trial  court  committed  no  error 
In  giving  the  instruction  which  It  gave  and 
In  refusing  to  give  tlie  instruction  which  de- 
fendant requested.  The  instruction  which  it 
gave  Is  concededly  correct  In  the  absence  of 
evidence  on  the  part  of  the  defendant  show- 
ing that  its  liability  was  limited  by  virtue 
of  provisions  In  Its  articles  of  incorporation 
or  by-laws.  The  Instruction  which  defendant 
requested  purported  to  be  based  upon,  and 


asked  that  there  be  submitted  to  the  Jury  for 
consideration,  provisions  of  the  by-lawg  of 
the  defendant  corporation  which  were  not  la 
evidence.  In  other  words,  the  trial  court  did 
what  the  law  required  It  to  do — ^instructed 
upon  the  issues  which  were  properly  raised 
by  the  pleadings  and  the  proof,  and  refused 
to  instruct  with  respect  to  matters  for  which 
there  was  no  basis  either  In  the  pleadings  or 
in  the  proof. 

I  concur  in  an  affirmance  of  the  jodgmoit 
and  the  <»'der  appealed  from.  My  reasons 
for  doing  so  are  those  set  forth  above.  I 
express  no  opinion  upon  any  question  except 
those  discussed  by  me  in  this  opinion.        , 

BBONSON  and  BIBDZELL,  JJ.,  concur. 

BOBINSON,  G.  3.  I  dissent  In  this  case 
there  has  not  been  a  fttlr  trial  on  the  merits. 
There  is  a  question  as  to  whether  or  not 
the  Insurance  policy  to  In  evidence,  /nie 
pleadings  are  dead  wrong.  There  should  l>e 
a  new  trial  on  amended  pleadings  and  a  judg- 
ment based  on  real  facts,  and  not  on  fine- 
spun theories.  This  court  should  see  that 
the  legal  procedure  is  not  made  a  game  of 
skill  and  chance,  and  that  a  decision  for 
$5,000  does  not  turn  on  the  skill  or  adroitness 
of  counsel  in  the  maMng  of  stipulations  or 
in  anything  they  may  do  or  tear*  undone. 


THOMAS  V.  RASMUSSEN  M  al.    (No.  2l(t04.) 
(Supreme  Conrt  of  Nebraska.    July  7,  182L) 

(SyOabu*  hf  th«  Oottrt.) 

1.  Hlghwt^s  <S=»I65  —  Statute  limiting  speed 
held  Inapplicable  where  one  motor  vehlole 
passes  another  traveling  In  the  samt  dlrto- 
tlon. 

The  provision  of  sectfon  28,  c.  222;  Laws 
1919,  requiring  the  speed  of  a  motor  vehide 
on  a  public  highway  to  be  reduced  to,  an^ 
maintained  at,  a  rate  not  exceeding  15  miles 
an  hour  when  approaching  any  of  the  various 
objects  therein  mentiooed,  has  no  application 
to  a  case  where  one  motor  vehicle  overtakes 
and  passes  another  traveliog  in  the  same  di- 
rection; such  passing  being  governed  by  the 
provisions  of  section  29  and  the  general  limita- 
tions of  speed  found  in  section  28  of  said 
chapter. 

2.  Highways  «=»I84(2)— Evidence  Insafflelent 
to  sustain  verdict  for  personal  Injuries  against 
defendant  alleged  to  be  engagsd  la  "raoing." 

Evidence  examined  and  found  insufficient  to 
sustain  the  verdict  against  defendant  Peder- 
son. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bace.] 

Appeal  from  District  Court,  Dawson  Cooi 
ty;  Grimes,  Judge. 


tt^For  other  cases  sn  same  topic  and  KBY-NUMBBS  in  all  Key-Numbered  Dlgeau  and  Indexes 
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Action  by  Bosa  Mae  Thomas  against  Lloyd 
Rasmussen  and  anotber.  Judg^enJ;  for 
plaintiff,  and  defendants  appeal.  ReTersed 
and  remanded. 

L  J.  Nlsley  and  Cook  &  Cook,  all  of  Lex- 
ington,  for   appellants. 

Halner,  Craft  &  Edgerton,  of  Aurora,  and 
T.  M.  Hewitt,  of  Lexington,  for  appeUee. 

Heard  before  LETTON,  DAT,  and  DEAN, 
JJ.,  CLEMENTS  and  MOBJNING,  District 
Judges. 

B.  J.  CLEMENTS,  District  Judge.  This  is 
an  action  to  recover  damages  for  an  injury  to 
plaintifTa  person  sustained  In  an  automobile 
accident,  wlilcli,  it  ia  alleged,  was  caused  by 
'  tbe  negllgraice  of  defotdants.  From  a  ver- 
dict and  Judgment  for  plaintiff,  defendants 
appeal. 

The  following  facts  are  established  by  the 
pleadings  and  tmdlspnted  evidence,  to  wit: 
On  September  11, 1819,  at  about  10  o'clock  p. 
m.,  the  plaintiff,  at  the  invitation  of  her 
brother-in-law,  Fred  Troxel,  was  riding  in  a 
Bnlck  automobile  owned  by  said  Troxel  and 
being  driven  by  him  westward  on  the  Lincoln 
Highway  about  one  mile  east  of  Cozad,  Ne- 
braska. At  that  place  said  highway  extends 
east  and  west,  and  is  a  graded  road  having 
two  traveled  tracks  about  three  or  four  feet 
apart.  Said  automobile  was  then  traveling  in 
the  left-liand  or  south  one  of  said  tracks  at -a 
q>eed  of  about  20  miles  an  hour.  The  de- 
fendant, Ferdinand  Pederson,  driving  a 
Dodge  automobile,  and  the  defendant,  Lloyd 
Basmussen,  driving  a  Ford,  were  also  trav- 
eling westward  on  said  highway  at  that  time 
and  place,  the  Dodge  being  a  short  distance 
ahead  of  the  Ford,  at  a  speed  estimated  by 
plaintiff's  witnesses  at  from  30  to  35  miles  an 
hour  and  by  defendants'  witnesses  at  from  20 
to  30  miles  an  hour.  Pederson  passed  said 
Buick  car  on  the  north  and  right-hand  side 
without  in  any  manner  touching  it  Ras- 
mussen also  attempted  to  pass  on  the  north 
side,  but  in  doing  so  the  left  side  of  his  Ford, 
from  the  rear,  came  in  contact  with  the 
bumper  of  the  Buick,  the  Buick  car  tipped 
over  and  plaintiff  was  thereby  injured.  When 
they  overtook  the  Buick  car  neither  of  the 
defendants  Indicated  to  its  driver  by  sound 
or  call  that  be  desired  to  pass. 

The  plaintiff  alleged,  and  introduced  evi- 
dence to  prove,  that  at  the  time  of  the  acci- 
dent defendants  were  racing;  that  defend- 
ant Rasmussen,  while  passing  the  Buick  car 
on. the  north  side,  tiumed  to  the  left  and 
attempted  to  ran  in  ahead  of  it  at  a  less  dis- 
tance than  30  feet  therefrom,  and  in  so  doing 
collided  therewith  and  thereby  overturned  it 
Defendants  deny  this,  and  contend,  and  have 
Introduced  evidence  to  prove,  that  Rasmussen 
did  not  turn  to  the  left  or  run  into  the  Buick 
car,  but  that  said  car  was  driven  Into  the  rear 
of  his  Ford  while  he  was  traveling  in  the 
north   track. 


At  the  close  of  plalnttfTs  case,  end  after 
all  evidence  was  in  and  both  parties  had  rest- 
ed, each  of  the  defendants  moved  the  court  to 
direct  a  verdict  in  his  favor,  for  the  rea- 
son that  the  evidence  is  not  sufficient  to  sus- 
tain a  verdict  against  him,  which'  motions 
were  overruled,  and  each  defendant  contends 
that  said  ruling  against  him  was  erroneous. 

A  careful  reading  of  the  record  shows  that 
the  evidence  introduced  by  plaintiff  supports 
her  allegations  that  defendant  Rasmussen,  in 
attempting  to  pass  on  the  right-hand  side, 
negligently  turned  his  Ford  to  the  left  and 
drove  it  against  the  car  In  which  plaintiff 
was  riding,  thereby  overturning  it  and  in- 
juring plaintiff.  This  evidence,  if  believed 
by  the  Jury,  which  it  evidently  was,  fully 
Justifies  and  sustains  the  verdict  against  said 
defendant  Rasmussen.  Therefore  the  trial 
court  did  not  err  In  overruling  his  motion  for 
a  directed  verdict 

Where  a  person  is  Injured  by  the  racing  of 
two  or  more  other  parties  on  a  public  high- 
way, all  engaged  In  the  race  are  liable,  al- 
though only  one  of  the  vehicles  came  In  con- 
tact with  the  injured  person  or  the  vetaicle 
in  which  he  is  riding.  Berry,  Automobiles 
(2d  Ed.)  I  184.  Plaintiff  seeks  to  hold  de- 
fendant Pederson  liable  under  this  rule.  As 
his  automobile  did  not  come  in  contact  with 
the  Troxel  car,  Pederson  cannot  be  held  lia- 
ble, unless  plaintiff's  allegation  that  defend- 
ants were  racing  is  proved  by  a  preponder- 
ance of  the  evidence ;  and  this  question  was 
raised  by  his  motion  for  a  directed  verdict 

[2]  Racing,  as  defined  by  Webster,  is  a  run- 
ning In  competition,  a  contest  of  speed.  Is 
there  sufficient  evidence  to  support  a  finding 
that  defendants  were  running  In  competition 
or  engaged  In  a  contest  of  speed?  The  only 
competent  evidence  in  the  record  bearing  vpoa 
this  question  shows  that  defendants  were 
driving  on  a  well-traveled  highway,  outalde  of 
a  city  or  village,  at  a  speed  variously  esti- 
mated at  from  20  to  36  miles  an  hour;  that 
both  were  driving  on  the  same  and  right  side 
of  the  road  in  the  same  track,  Rasmussen  a 
short  distance  behind  Pederson.  It  Is  true 
that  several  of  plaintiff's  witnesses  said  de- 
fendants were  racing,  but  this  assertion  was  a 
mere  conclusion.  None  of  said  irltntmnm 
saw  either  of  defendants  or  knew  or  pre- 
tended to  know  bow  diey  were  driving  until 
they  were  within  a  short  distance  of  the 
place  of  the  accident;  and  the  only  facts  or 
circumstances  disclosed  by  the  record  on 
which  such  conclusion  was  based  are  as 
above  stated.  The  defendant  Pederson  tes- 
tified that  he  did  not  try  to  prevent  any  car 
from  passing  him ;  that  when  he  passed  the 
Buick  he  did  not  know  that  there  was  anoth- 
er car  behind  him  and  did  not  know  that 
Rasmussen  was  In  the  neighborhood  until 
after  the  accident  Defendant  Rasmussen 
testified  that  he  drove  belilnd  Pederson's  car 
several  miles  and  made  no  effort  to  pass 
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same;  that  there  was  no  rivalr?  as  to  who 
could  drive  the  faster.  We  therefore  feel 
compelled  to  bold  that  there  Is  not  sufficient 
evidence  to  sustain  a  verdict  against  the 
defendant  Pederson,  and  that  the  court  erred 
in  overruling  his  motion  for  a  directed  ver- 
dict 

In  defendant's  brief  It  Is  argued  that  the 
trial  court  erred  in  giving  each  of  instruc- 
tions Nos.  1,  7,  8,  9,  12,  13,  14  and  18.  The 
objections  urged  against  instructions  Nos.  1, 
7  and  9  will  be  considered  together. 

For  a  statement  of  the  issues  In  the  ln> 
structions,  the  trial  court  substantially  cop- 
ied the  pleadings  of  the  parties.  Instruc- 
tion No.  1  Is  almost  a  verbatim  copy  of  plain- 
tiff's petition.  This  method  of  stating  the 
issues  has  been  repeatedly  condemned  by 
this  court.  Tobler  v.  Union  Stockyards  Co., 
85  Neb.  413,  123  N.  W.  461.  And  If  it  results 
in  prejudice  to  the  complaining  party  it  is 
sufficient  groimds  for  reversal.  Hanna  v. 
Hanna,  104  Neb.  231,  176  N.  W.  732. 

In  plaintiff's  petition  so  copied,  it  is  al- 
leged that  when  defendants  approached 
plaintiff  they  did  not  "reduce  their  speed  to 
a  rate  not  exceeding  15  miles  an  hour,  but 
negligently  and  unlawfully  maintained  a 
much  greater  speed  than  15  miles  an  hour 
in  passing  plaintiff."  In  instruction  No.  7 
the  court  quoted  from  section  28,  c.  222,  Laws 
1919,  the  following,  to  wit: 

"No  person  shall  operate  a  motor  vehicle  on 
any  highway  oatside  of  a  city  or  village  at  a 
rate  of  speed  greater  than  is  reasonable  and 
proper,  having  regard  for  the  traffic  and  use 
of  the  road  and  the  condition  of  the  road,  nor 
at  a  rate  of  speed  such  as  to  endanger  the  life 
or  limb  of  any  person,  nor  in  any  case  at  a 
rate  of  speed  exceediag  thirty-five  miles  per 
hoar.  •  *  •  Upon  approaching  an  intersec- 
tion of  highways  or  a  bridge,  or  a  sharp  curve, 
or  a  deep  descent,  or  another  vehicle,  or  an 
animal,  or  person,  outside  of  any  village  or  city, 
the  person  operating  a  motor  vehicle  shall  re- 
duce the  speed  of  such  vehicle  to  a  rate  not  ex- 
ceeding fifteen  miles  an  hour  and  shall  not  ex- 
ceed such  speed  until  entirely  past  such  inter- 
section, bridge,  curve,  descent,  veliicle,  animal, 
or  person." 

A  part  of  section  81  at  said  chapter,  which 
requires  an  automobile  to  be  equipped  with 
brakes,  signals,  and  lights,  was  also  coided 
in  said  instruction.  In  instruction  No.  9  the 
court  told  the  Jury  that  it  is  competent  to 
consider  said  statutes  as  affecting  the  ques- 
tion of  defendants'  negligence. 

In  section  29  of  the  same  chapter  it  is  pro- 
vided: 

"Whenever  any  person  traveling  with  any 
vehicle  or  conveyance  on  any  road  in  this  state 
shall  overtake  another  vehicle  or  conveyance 
traveling  in  the  same  direction  and  shtill  by 
sound  or  call  indicate  to  the  driver  thereof  his 
or  her  desire  to  pass,  it  shall  be  the  duty  of  the 
driver  of  the  vehicle  or  conveyance  in  front, 
if  the  nature  of  the  ground  or  the  condition 
of  his  load  will  permit,  to  promptly  turn  to  the 


right  of  the  center  of  the  road,  and  the  driver 
of  thf  vehicle  or  conveyance  behind  shall  then 
turn  to  the  left  of  the  center  of  the  road  and 
pass  without  interfering  or  interrupting,  and 
the  driver  of  said  vehicle  or  conveyance  passins 
shall  not  return  to  the  center  of  the  road  nnJl 
at  least  thirty  feet  ahead  of  the  vehicle  or  con- 
veyance passed." 

[1]  The  provisions  of  said  sections  28  and 
29  above  quoted  supersede  the  common-law 
rules  of  the  road  as  to  matters  covered  by 
them.  To  determine  the  correct  meaning 
and  interpretation  of  said  provisions  they 
must  tie  considered  and  construed  together. 
Effect  must  be  given,  if  possible,  to  every 
word,  clause  and  sentence,  so  that  no  part  of 
said  provisions  will  be  inoperative,  superflu- 
ous, void  or  insignificant;  and  they  must  be 
construed,  if  possible,  so  they  will  not  be 
inconsistent  and  one  destroy  another.  Suth- 
erland, Statutory  Construction  iiiewis*  2d 
Ed.)  ;  380. 

The  statutory  provisions  alwve  quoted 
clearly  recognize  the  right  of  a  person  to 
drive  a  motor  vehicle  on  a  public  lilghway, 
outside  of  a  city  or  village,  at  a  rate  of  speed 
not  exceeding  35  miles  an  hour,  where  such 
a  rate  would  be  reasonable  and  not  endanger 
the  llfo  or  limb  of  any  person,  and  to  pass 
another  vehicle  traveling  in  the  same  direc- 
tion; and  the  rules  governing  the  action  of 
the  parties,  which  should  be  observed  by  them 
in  such  passing,  are  specifically  laid  down. 
It  seems  Improbable  and  incredible  that  the 
Legislature  intended  that  such  rights  can  be 
exercised  only  when  the  vehicle  to  be  passed 
is  traveling  at  a  speed  of  less  than  15  miles 
an  hour.  If  such  were  the  law,  then  it  would 
be  lawful  for  all  motor  Tehlcles  traveling 
in  the  same  direction  on  a  public  highway 
to  travel  35.  miles  an  hour  in  case  they  all 
maintained  that  speed;  but  if  the  car  in 
the  lead  should  maintain  a  speed  of  16  miles 
an  hour,  then  all  others  would  l>e  compelled 
to  remain  behind  it  and  travel  at  no  greater 
speed,  or  violate  the  law.  We  tblnk  that 
such  a  construction  would  render  these  pro- 
visions inconsistent  and  contradictory,  the 
law  impracticable  and  unreasonable,  and 
would  violate  the  above  well-established  and 
familiar  rules  of  statutory  construction.  We 
therefore  hold  that  the  part  of  said  section  28 
requiring  the  speed  of  a  motor  vehicle  to  be 
reduced  to,  and  maintained  at,  a  rate  not 
exceeding  15  miles  an  hour  has  no  applica- 
tion to  a  case,  like  the  one  at  bar,  where  one 
automobile  overtakes  and  passes  another 
which  is  being  driven  in  the  same  direction. 
This  is  the  construction  placeu  on  a  similar 
statute  of  Kansas  In  State  v.  Pfeifer,  96  Kan. 
791,  153  Pac.  552,  and  we  have  found  no 
authority  which  announces  a  contrary  doc- 
trine. It  follows  that  the  court  erred  In 
giving  instructions  Nos.  1,  7  and  9  in  which 
the  jury  were  directed  to  consider  said  pro- 
vision of  section  28  in  determining  whether 
the  defendants  were  negligent 
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The  glyiog  of  Instruction  No.  12  was  also 
error,  for  It  permitted  the  plaintiff  to  recover 
against  the  defendant  Pederson,  if  the  jury 
found  he  was  racing,  and  we  have  hereinbe- 
fore held  that  there  was  not  sufficient  evi- 
dence to  Justify  the  submission  to  the  Jury  of 
the  Issue  of  whether  the  d^endants  were 
racing. 

In  instruction  Na  13  the  court  charged  the 
Jury  that,  if  it  found  that  the  defendant 
Rasmussen  had  violated  the  provisions  of 
the  statute  therein  q>ecified  and  plaintiff 
sustained  Injury  thereby,  said  defendant  Is 
liable  for  the  damages  resulting  from  said 
injury.  This  is  equivalent  to  saying  that  the 
violation  of  such  statutory  provisions  is  neg- 
ligence as  a  matter  of  law,  which  Is  the  doc- 
trine announced  in  Walker  v.  Klopp,  99  Neb. 
794.  157  N.  W.  962,  L.  R.  A.  1916E,  1292,  and 
which  was  expressly  disapproved  by  this 
court  in  the'later  case  of  Stevens  v.  Luther, 

105  Neb.  ,  180  N.  W.  87.    The  giving  of 

said  instrnrtlon  was  therefore  error. 

We  And  no  material  error  in  any  of  the 
other   Instructions  complained  of. 

Because  of  the  errors  hereinbefore  pointed 
out,  the  Judgment  of  the  district  court  is 
reversed  and  the  case  remanded  for  further 
proceedings. 

Reversed. 


LOWMAN  V.  SHOTKOSKI.    (No.  21629.) 
(Supreme  Conrt  of  Nebraska.    July  15,  1921.) 

(Sy/Iabd*  by  the  Court,} 

1.  Contraets  «s»l69— Where  written  eontract 
is  susceptible  of  two  laterpretatioas,  parol 
ovidonoe  introdiicod  wltbeut  objection  will  bo 
ooasldered. 

A^liere  the  language  of  a  written  contract 
is  susceptible  o{  two  interpretations  as  to  the 
time  when  it  became  effective,  and  parol  evi- 
dence has  been  introduced  without  objection  as 
to  the  surroanding  circumstances  at  the  time 
of  its  execution,  the  court  will  consider  all  the 
facta  Id  evidence  in  order  to  arrive  at  the  mean- 
ing and  intention  of  the  parties  at  that  time. 

2.  Brokers  «s>ll  —  Plaintiff  may  not  recover 
for  loss  of  profits  on  sale  which  was  not  bona 
fido. 

An  action  for  loss  of  profits  cannot  be  main- 
tained where  the  evidence  establishes  that  the 
sale,  damages  for  the  loss  of  profits  on  which 
the  plaintiif  seeks  to  recover,  was  not  an  actual 
bona  fide  sale. 

(Additional  Svtta1m$  bv  Bditorial  Staff.) 

3.  Words  and  phrases— "From." 

The  word  "from"  is  a  term  of  exclusion,  but 
it  is  generally  held  that,  though  a  term  of  ez- 
dasion,  it  is  to  be  construed  inclusively  or  ex- 
clusively according  to  the  context,  the  subject- 
matter  or  the  expressed  opinion  of  the  parties. 
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Appeal  from  District  Court,  Platte  Coun- 
ty ;  Thomas  Post,  Judge. 

Action  by  George  T.  Liowman  against  Jo- 
seph Shotkoski.  Directed  verdict  for  de- 
fendant, and  from  a  Judgment  of  dismissal, 
the  plaintiff  appeals.    Affirmed. 

Garlow  ft  Long,  of  Columbus,  fbr  appel- 
lant. 

Reeder  &  Llghtner,  of  0>lnmbns,  for  appel- 
lee. 

Heard  before  MORRISSEY,  C.  J.,  and 
ALDRICH,  DAT,  DEAN,  FI.uVNSBURG, 
LETTON,  and  ROSE,  JJ. 

LETTON,  J.  Defendant  entered  into  a 
written  contract  with  plaintiff  whereby  he 
appointed  plaintiff  "sole  and  exclusive  agent 
to  sell  bis  365-acre  farm  In  Nance  county  for 
$70,000."  He  agreed  to  pay  $1,000  commis- 
sion, and  a  further  commission  of  all  over 
$69,000  for  which  the  agent  might  sell  the 
land.    The  terms  of  sale  were: 

"Cash  to  bind  the  sale,  $4,000,  balance  as 
follows:  First  mortgage  $20,000  for  9  years 
at  5%  per  cent.,  second  mortgage  $8.b00.  6 
years,  March  1st,  1920,  at  6  per  cent.,  and  $27,- 
200  March  Ist,  1920." 

The  contract  gave  the  agent  the  right  to 
purchase  on  the  terms  named  tiierein,  and 
deduct  commission.     It  also  provided: 

"Terms  of  this  contract  to  be  valid  and  bind- 
ing for  the  term  of  10  days  from  the  date 
hereof." 

Tlie  petition  pleads  that  on  the  same  day 
plaintiff  tendered  defendant  the  t>uro  of 
$4,000  as  first  payment  on  the  retxl  estate,  as 
provided  in  the  contract;  thac  he  inforr>icd 
defendant  that  he  was  ready,  able  and  will- 
ing to  purchase  the  land,  but  that  defendant 
refused  and  failed  to  executi  the  proffered 
contract  of  sale,  or  any  other  contract,  but 
permitted  the  land  to  be  sold  by  another 
agent,  making  performance  of  his  agre.  ment 
with  plaintiff  Impossible;  that  plaintiff  had 
the  land  resold  at  tliat  time  to  one  Bisaon, 
and  tlukt  he  lost  his  profit  on  such  sale 
amounting  to  $2,905,  for  which  he  prays 
Judgment 

The  answer  admits  the  contract,  but  al- 
leges that  at  the  time  of  its  execut!o.i  the 
land  was  listed  with  other  agents.  Including 
one  Schild ;  that  Schlld  bad  shown  one  Eggli 
bis  farm  and  was  about  to  close  a  contract 
of  sale  with  Eggli ;  that  defendant  had  signed 
the  contract  on  July  15,  and  had  given  Schild 
the  entire  day  of  July  16,  1919,  to  completi- 
the  sale;  that  before  the  contract  with  plain- 
tiff went  into  effect,  Schild  sold  the  land  to 
Eggll ;  that  plaintiff  knew  Eggli  was  Schlld's 
customer  and  had  practically  closed  the  deal ; 
that  plaintiff,  through  BIsson,  who  was  his 
partner    or   accomplice.   Induced    EggU   to 
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sign  a  contract  of  purchase  of  the  land  from 
Blsson  by  falsely  representing  to  Eggli  tbat 
be  could  not  purchase  the  land  through  any 
one  but  plaintiff;  that  as  soon  as  Eggll  as- 
certained the  truth  he  canceled  the  contract 
with  Blsson,  and  purchased  the  land  through 
Schlld;  that  neither  plaintiff  Bor  Blsson 
wished  to  purchase  the  land  for  himself,  but 
the  offer  to  purchase  was  made  only  upon 
the  strength  of  a  sale  by  Blsson  to  Eggll,  and 
was  really  made  In  behalf  of  EgglL 

At  the  conclusion  of  the  evidence  the  de- 
fendant moved  for  a  directed  verdict  The 
motion  was  sustained  and  Judgment  of  dis- 
missal rendered,  from  which  plaintiff  appeals. 

[1]  The  evidence  on  behalf  Of  plaintiff  es- 
tablishes that  one  Blsson,  the  owner  of  a 
restaurant  In  Columbus  at  which  plaintiff 
boarded,  told  him  on  July  15,  1919,  that  he 
had  a  contract  as  agent  with  Eggll  for  the 
sale  of  his  land  in  Polk  county;  that  Eggll 
wanted  to  purchase  the  Kelm  land  owned  by 
defendant  In  Nance  county;  that  It  would 
have  to  be  Bold  within  a  certain  time,  and 
that  other  parties  had  a  contract  for  the 
sale  which  had  expired.  The  mominK  of 
the  next  day,  July  16,  he  and  Blsson  drove  to 
defendant's  house.  Plaintiff  asked  defendant 
If  he  would  give  him  a  contract  tor  a  short 
time,  and  10  days'  time  was  agreed  upon. 
Plaintiff  drew  up  the  contract,  wliich  defend- 
ant signed.  Blsson  was  present  at  this  con- 
versation. Plaintiff  testifies  that  on  the  way 
home  he  tried  to  sell  the  land  to  Blsson,  and 
finally  sold  it  to  him  that  afternoon  for  $197 
an  acre;  that  Blsson  gave  him  a  check  for 
$3,900  and  $10  in  money;  that  later  in  the 
day  he  and  Blsson  drove  oat  to  see  defend- 
'  ant,  and  he  told  defendant  he  was  ready  to 
make  the  deal;  that  defendant  wanted  to 
consult  his  banker  at  Genoa;  that  on  the 
way  there  defendant  said,  "What  if  Vanght 
has  sold  the  land?'  I  said,  "Oo  call  him  and 
ask  blm,  and  if  he  has  sold  it,  it  is  all  right 
with  me;  but  if  he  has  not  sold  it,  it  is  my 
deal;"  that  defendant  tried  to  call  Yaught 
by  telephone,  but  could  not  reach  him. 
While  the  banker  was  looking  at  the  c<mtract 
In  the  bank,  Yaught  called  defendant  out, 
and  when  defendant  returned  he  informed 
plaintiff  that  Yaught  had  sold  the  place, 
and  he  could  not  go  fitrther  with  him. 

The  evidence  In  behalf  of  plaintiff  further 
establishes  that,  after  their  return  from  de- 
foidant's  home  In  the  morning,  Blsson 
showed  EJggli  the  contract  with  Lowman, 
and  called  his  particular  attention  to  the 
clause  in  which  it  states  that  Lowman  had 
the  exclusive  agency,  and  told  Eggli  he 
would  have  to  buy  the  farm  from  Lowman  or 
blm ;,  that  Eggll  then  entered  into  a  contract 
to  buy  from  Blsson;  but,  when  he  ascer- 
tained later  that  he  could  still  purchase  the 
land  from  Yaught,  he  refused  to  complete 
the  contract,  and  hig  check  was  returned  to 


him  and  he  bought  through  Scblld  and 
Vaught. 

[3]  Plain tlfTs  position  is  that  he  liad  the 
right  to  sell  the  land,  or  to  purchase  it  him- 
self for  10  days,  Uicluding  the  16th  day  of 
July.  Defendant  insists  that  the  pretended 
offer  of  purdiase  by  Lowman  and  sale  by 
him  to  BiBscA  were  not  made  in  good  faith, 
but  only  as  part  of  a  scheme  to  procure  a 
commission  on  the  sale  to  Eggli  made  by 
Schild  and  Yaught  He  also  omtends  that 
the  language  for  terms  of  "10  days  from 
date  hereof  means  that  the  day  of  the  date 
is  excluded,  and  further  that  plaintiff  knew 
he  had  no  authority  to  sell  on  the  16th.  The 
courts  are  by  no  means  uniform  in  their  con- 
struction of  language  of  this  nature  In  a  con- 
tract Generally  speaking,  the  word  "from" 
is  a  term  of  exclusion,  but  since  the  decision 
In  Pugh  V.  Leeds,  2  Oowp.  (Eng.)  714,  in  whldi 
the  subject  was  examined  at  length  by  Lord 
Mansfield,  it  is  generally  held  that,  thoujih 
a  term  of  exclusion.  It  is  to  be  construed  in- 
clusively or  exclusively  according  to  the  con- 
text, the  subject-matter  or  the  expressed  in- 
tention of  the  parties.  S8  Gyc.  317.  The 
context  yields  no  light  od  the  question  pre- 
sented, i>ut  no  objection  was  made  to  parol 
testimony  tending  to  disclose  the  Intention  of 
the  parties. 

Among  other  things  the  contract  provides: 

"W«  farther -Jigree  not  to  price  said  land  to 
any  person  whomsoever,  or  to  do  or  perform 
any  act  that  might  interfere  with  the  operation 
of  this  agency  or  the  sale  of  said  property  by 
said  agent" 

The  testimony  of  plaintiff  discloses  that 
he  knew  that  Yau^t  had  the  right  to  sell  the 
land  that  day.  If  the  contract  was  In  force 
on  the  16th,  neither  defendant  nor  SchUd 
and  Yaught  had  the  right  to  sell  to  any  one 
else  than  plaintiff,  and  this  and  other  undis- 
puted facts  show  the  understanding  of  the 
parties  was  that  Yaught  or  Schlld  might  sell 
on  that  day.  Furthermore,  on  the  evening  of 
the  15th,  defendant  and  wife  had  signed  a 
written  contract  for  the  sale  of  the  land  pre- 
sented by  Yaught,  and  w«re  anticipating  Its 
execution  on  the  16th.  But  even  if  the  con- 
tract included  the  ICth,  we  are  of  the  opin- 
ion that  the  evidence  does  not  establish  that  ■ 
plaintiff  ever  suffered  any  actual  loss  of  prof- 
its. He  and  Blsson  botii  knew  before  they 
went  to  see  defendant  early  in  the  morning 
of  the  16th  that  Eggli  was  negotiating  with 
Schlld  and  Yaught  for  the  purchase  of  the 
land.  They  deny  defendant's  testimony  that 
he  told  them  that  morning  the  facts  as  to  the 
transaction  with  Yaught  the  night  before, 
bat  their  own  testimony  convicts  them  of 
knowledge  of  the  negotiationB.  After  they 
returned  to  Columbus  Blsson  showed  Eggli 
the  contract  with  plaintiff  and  called  his 
particular  attention  to  the  clause  giving 
plaintiff  the  exdusive  agency  to  sell,  and 
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procond  a  contract  Irom  Eg^  to  purchase 
the  land.  Bisson  says  he  then  bought  the 
land  from  plaintiff,  and  later  in  the  evening 
fbey  drove  to  defendant's  house,  where  plaln^ 
tiff  attempted  to  buy.  Before  this  time 
Schlld  and  Vaught  had  diown  the  land  to 
Eggll,  and  he  had  determined  to  buy  It  when 
he  sold  his  land.  The  fact  that  Bisson  ne- 
gotiated the  sale  of  EggH's  land  Is  not  mate- 
rial except  to  show  the  intimate  connection 
of  Bisson  with  Eggll's  land  transactions. 

[2]  The  conduct  of  Lowman  and  Bisson 
In  their  dealings  with  Eggll  and  with  de- 
fendant, as  narrated  In  their  testimony,  the 
haste  and  expedition  with  which  they 
worked,  the  fact  that  Bisson  showed  BggH 
,  the  Lowman  contract,  as  we  have  stated, 
after  he  knew  that  EggU  had  already  made 
up  his  mind  to  buy  from  Vaught  and  was 
anxious  to  obtain  the  land,  and  that  this 
occurred  before  the  sale  that  plaintiff  asserts 
be  made  to  Bisson  took  place,  convinces  us 
that  their  actions  were  not  In  good  faith; 
that  the  sale  to  Bisson  was  merely  colorable 
or  pretended;  that  plaintiff  never  suffered 
any  actual  loss  of  profits  and  has  no  right  to 
recover  In  this  case.  This  decision  Is  based 
upon  the  undisputed  testimony,  and  the  nat- 
ural, reasonable  and  proper  Inferences  to 
be  drawn  from  the  conduct  of  the  parties  as 
narrated  by  the  witnesses  on  behalf  of  the 
plaintiff.  We  conclude  that  the  district 
court  made  no  error  in  directing  a  verdict 
for  the  defendant,  and  that  a  verdict  in 
ffevor  of  plaintiff  would  not  be  sustained. 
Affirmed. 


STANDARD  OIL  CO.  v.  CITY  OF  KEAR« 
NEY  at  al.     <No.  21326.) 

(Supreme  Court  of  Nebraska.    Jnly  16,  1921.) 


I. 


(Si/ltaJHu  Iv  the  Court.) 
Mniilelpal  corporations  «=363<2)— Aathor* 


ftles  may  determine  rules  and  ordlnancM  r*> 
paired  for  health,  comfort  and  safety,  but 
their  action  is  not  final  and  Is  reviewable  la 
the  oonrts. 

In  the  exercise  of  police  power  delegated  to 
a  city,  it  is  generally  for  the  mmiicipal  author- 
ities to  determine  what  rules,  regulatioiiB  and 
ordinances  are  required  for  the  health,  com- 
fort and  safety  of  the  people,  bnt  their  .action 
is  not  final  and  is  subject  to  the  scrutiny  of  the 
courts. 

2.  Municipal  corporation*  9=>I22(4)— To  over> 
tara  oniinanoa  as  arbitrary,  etc.,  the  evidence 
•boald  be  clear  and  satisfactory. 
To  overturn  a  city  ordinance  as  being  arbi- 
trary, unreasonable  or  discriminatory,  the  evi- 
dence of  such  facta  should  be  dear  and  satis- 
factory. 


3.  Mnnlolpal  corporatiou  ^»629,  628— Ordi- 
nance prohlUtIno  oonstniotlen  of  gaa  fillinB 
station  on  prlnelpal  street  held  void. 

In  the  light  of  the  evidence,  the  ordinance 
set  ODt  in  the  opinion  is  held  void  as  being  an 
arbitrary,  onreasonable  and  discriminatory  ex- 
ercise of  the  police  power. 

Dean,  J,  dissenting. 

Appeal  from  District  Oourt,  Buffalo  County ; 
Hoatetler,  Judge. 

Action  by  the  Standard  OU  Company 
against  the  City  of  Kearney,  its  Chief  of  Po- 
lice, and  another  for  tnjnnctlon.  From  a 
Judgment  dismissing  Its  cause  of  action,  the 
plaintiff  appeals.     Reversed. 

W.  H.  Herdman,  of  Omaba,  and  Pratt  4 
Hamer,  of  Kearney,  for  appellant 

Bd.  P.  HcDermott,  of  Kearney,  tor  appel- 
lee. 

Heard  before  MORBISSBT,  C.  J.,  and 
DAY,  DEAN,  FLANSBUOG,  LETTON,  and 
ROSE,  JJ. 

DAT,  3.  The  only  question  involved  in 
this  case  is  the  validity  of  a  certain  ordi- 
nance of  the  city  of  Kearney,  Nebraska. 

Plaintiff,  who  waa  the  owner  of  certain 
lots  abutting  upon  Central  avenue  at  Twenty- 
Fourth  street  In  the  dty  of  Kearney,  had 
commenced  to  erect  thereon  a  filling  station 
for  the  purpose  of  selling  on  the  premises 
gasoline  and  lubricating  oil  to  the  users  of 
motor  vehicles.  When  the  dty  council  of 
defendant  dty  learned  of  the  diaracter  of 
the  improvement  the  plaintiff  Intended  to 
make  and  the  nature  of  the  business  it  pro- 
posed to  conduct  on  the  premises,  the  oonn- 
dl  very  promptly  passed  tiie  ordinance  in 
question.    Section  1  provides: 

"That  it  shall  be  unlawful  for  any  person 
or  persons,  firm,  or  corporation  to  erect  or 
construct  upon  any  lot,  piece  of  lot,  or  parcel 
of  land,  a  filling  station  wherein  motor-pro- 
pelled vehicles  are  run  in  for  the  purpose  of 
receiving  gamllne  and  ofls,  between  Eighteenth 
and  Thirty-First  streets  on  Central  avenue,  la 
the  titf  of  Kearney,  Nebraska." 

Section  2  provides  a  penalty  for  a  viola- 
tion of  the  ordinance. 

Acting  under  authority  of  this  ordinance, 
the  munldpal  authorities  were  proceeding  to 
stop  the  further  progress  of  the  work  on  the 
filling  station  when  this  action  was  commenc- 
ed. By  this  action  the  plaintiff  sought  an 
injunction  restraining  the  municipal  author- 
ities from  Interfering  with  It  in  the  construc- 
tion of  the  Improvement  upon  the  ground  that 
the  ordinance  is  unreasonable^  dlacrlmlnato- 
ly,  and  an  Illegal  invasion  of  its  property 
rights.  The  trial  court  found  the  Issues  In 
favor  of  the  defendants,  and  dismissed  the 
plaintiff's  cause  of  action.  From  this  Judg- 
ment plaintiff  appeals. 
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[1]  It  Is  conceded  that  the  Legislature 
has,  by  section  4862,  Hev.  St  1913,  dele- 
gated to  the  municipal  authorities  of  cities 
of  the  class  of  defendant  dty  the  power  to 
enact  all  needful  ordinances,  rules,  and  reg- 
ulations for  maintaining  the  peace,  good 
government,  and  general  welfare  of  such 
cities.  It  Is  manifest  that  the  eooncil  In 
passing  the  ordinance  in  question  was  act- 
ing under  the  "general  Welfare"  clause  of 
the  power  delegated  to  it  by  the  T/egislatnre^ 
Generally  speaking,  it  Is  within  the  right  of 
municipal  legislative  authority,  acting  under 
the  "general  welfare"  clause,  to  determine 
wttat  nrdlnances  are  required  to  protect  and 
secure  the  public  he^Utbt. comfort,  and  ^fety, 
but  it  may  not,  under,the  guise  of  such  powen 
enact  ordinances  which  are  unreasonable,  or 
discriminatory,  or  .an  invasion  of  constitu- 
tional rights. 

[21  In  Peterson  t.  State,  79  Neb.  132,  112 
N.  W.  SOe;  14  t*  R.  A.  (N.  S.)  «2,  128  Am.  St 
Rep.  fltSl,  it  was  held : 

"The  determination  of  the  qnestion  whether 
an  ^>rdinance  is  .  reasonably  neceaaary  for  the 
protection  of  life  and  property  within  the  city 
is  committed  in  the  first  instanee  to  the  munici- 
pal anthorities,  and,  when  they .  have  acted  and 
passed  an  ordinance,  it  ia  preailmptlvely  valid, 
and  the  courts  will  not  interfere  with  its  en- 
forcement until  the  onreaeoqableness  or  want 
of  Deceasity  of  sucb  measure  ia  made  to  appear 
by  satisfactory  evidence."-.  , 

.The  same  princip1%i»;-fUinoanced  (n  State 
V.  Wlthnell.  91  NebL  lOi,.  1.^  N.  W.  376,  40 
U  R.  A.  (N.  S.)  898.  Whether  an  ordinance 
of, this  character  is  a  proper  exercise  of 
power  heeomes,  therefore,  in  Its  last  analy- 
bIb.  a  qnestion  for  the  courts  to  decide,  end 
when  It  appears  from  all  of  the  facts  and 
circumstances  to. the  satLsfactlon  of  the  court 
that  nn' ordinance  Is  unreasonable  or  dis- 
criminatory, or  an  Invasion  of  constitution- 
al rlffhts.  It  Is  the  duty  of  the  courts  to  de- 
clare such  ordinance  void. 

[31  With  this  general  principle  in  mind, 
we  proceed  to  examine  the  facts  and  circum- 
stances existing  at  the  time  the  ordinance 
was  pnsssed.  and  the  mischief  proposed  to  be 
remedied  thereby.  The  record  shows  that  the 
plalntirr  was  proceeding  to  erect  upon  Its  lots 
abutting  on  Central  avenue  and  Twenty- 
Fourth  street  a  filling  station  for  the  pur- 
pose of  vending  oils  and  gasoline  to  the 
users  of  motor  vehicles,  when  stopped  by  the 
dofcndnnts.  The  general  plan  of  the  im- 
provement contemplated  the  construction  of 
a  small  one-story  cement  and  concrete  office 
building,  standing  well  back  from  the  two 
streets,  and  having  a  wide  semi-circular 
driveway  extending  from  Central  avenue 
to  Twenty-Fourth  street  across  the  plaintiff's 
promises.  The  plan  was  that  a  customer  by 
driving  across  the  sidewalk  could  enter  up- 
on the  premises  from  either  of  the  two 
streets;  it  being  the  intention  that  a  custom- 


er who  entered  the  premises  frmn  Central 
avenue,  after  having  his  wants  supplied, 
could  make  his  exit  on  Twenty-Fourth 
street,  and  vice  versa.  Pumps  were  to  be 
stationed  along  the  driveway  in  the  open  air, 
well  back  from  the  streets,  by  means  of 
which  customers  were  to  be  supplied  with 
gasoline.  It  was  the  plan  to  store  the  gaso- 
line upon  the  prtanlses  in  large  steel  tanks 
specially  designed  for  the  purpose,  and  buried 
in  the  ground,  while  the  oil  was  to  be  stored 
In  metal  cans  sucb  as  are  generally  used  for 
that  purpose.  The  building  itself  fully  com- 
plied with  the  fire  protection  and  building 
ordinances  of  the  city,  and  the  proposed 
manner  of  storing  the  gasoline  and  oils  on 
the  premises  was  not  in  violation  of  any 
ordinance  of  the  dty,  or  any  law  of  the 
state. 

It  further  appears  that  Central  avenue 
is  the  principal  business  street  in  the  city, 
and  that  the  plaintiff's  property  Is  one  of  the 
Important  comers  along  that  street.  For 
about  four  blocks  south  of  the  proposed  im- 
provement, the  business  consists  mostly  of 
retail  stores  in  buildings  of  one  and  two 
stories.  Along  the  street  are  a  few  very 
valuable  Improvements,  such  afi  the  federal 
post-ofilce  baildlng,  a  diurcb,  a  hotel,  an^ 
residences. 

It  will  be  noted  that  the  ordinance  forbids 
the  construction  of  a  "filling  staUon"  where- 
in motor-propelled  vehicles  are  run  in  tor 
the  purpose  of  receiving  gasoline  and  oil. 
Just  what  the  coimcll  may  have  intended  by 
the  term  "filling  station"  is  not  entirely  free 
from  doubt  It  would  seem,  however,  that 
there  could  be  an  equipment  which  would 
come  within  the  general  meaning  of  that 
term,  where  no  building  was  employed,  and 
that,  therefore,  the  building  "which  the  plain- 
tifr  proposed  to  construct  was  not  the  ob- 
jectionable feature  of  the  improvement.  The 
ordinance,  as  we  view  it  does  not  prevent 
the  storing  of  oils  and  gasoline  on  the  prem- 
ises within  the  restricted  dlstr<ct,  and  sell- 
ing them  to  users  of  mot<M:  vehicles  at  the 
curb  of  the  street  In  fact  <t  is  shown 
that  within  a  few  iJoors  from  the  plaintiff's 
premises,  and  within  the  district,  gasoline 
is  being  sold  to  users  from  a  pump  at  the 
curb;  the  gasoline  being  stored  (n  a  large 
tank  beneath  the  sidewalk.  If  the  ordinance 
was  really  intended  as  a  good  faith  fire  pro- 
tection measure,  it  would  seem  that  It  would 
have  been  more  general  in  its  application, 
l)oth  as  respects  the  territory  In  which  it 
operated  and  the  persons  to  whom  it  applied. 
It  is  diflScult  to  see  how  there  woald  be  more 
danger  to  the  public  from  selling  gasoline 
and  oil  from  a  pump  on  the  premises,  than 
from  selling  the  same  commodities  from  a 
pump  at  the  curb  of  the  street :  both  being 
in  the  open  air.  Besides  this,  the  ordinance 
by  Its  terms  operates  on  Central  avenue  only, 
and  from  the  conditions  as  shown  by  the 
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I»hotographs  In  evidence  there  would  be  as 
mncli  danger  from  such  a  business  conducted 
jnst  off  Central  avenue  as  along  that  street 

In  further  support  of  the  ordinance,  It  Is 
argued  that  the  crossing  of  the  sidewalk  by 
motor  vehicles  would  unwarrantably  Inter- 
fere with  the  use  thereof  by  pedestrians. 
The  record  does  not  show  the  approximate 
number  of  pedestrians  using  the  sidewalk, 
nor  the  extent  of  the  Interference  which  the 
motor  vehicles  would  entail.  The  court  will, 
however,  take  Judicial  notice  of  the  fact  that 
the  population  of  defendant  city  Is  less  than 
8,000,  and  from  the  circumstances  In  evl- 
doice^  as  shown  by  the  photographs,  we 
are  convinced  that  the  slight  inconvenience 
to  pedestrians  by  motor  vehicles  crossing  the 
sidewalk  is  not  of  suffident  magnitude  to 
Justify  the  ordinance  on  that  ground.  The 
automobile  as  a  business  and  pleasure  vehicle 
has  come  to  stay,  and  the  rights  of  users, 
who  constitute  a  considerable  part  of  the 
public,  must  also  be  considered  in  deter- 
mining the  yalldity  of  ordinances  of  this 
nature.  Besides  this,  within  one  block 
from  the  plalutllTs  premises,  and  within  the 
district,  is  a  public  garage,  access  to  which  is 
had  across  the  sidewalk.  It  Is  conceded 
that  the  ordinance  does  not  prohibit  cross- 
ing the  sidewalk  to  enter  the  garage.  It  is 
also  claimed  that  the  noise  of  the  honking 
of  horns  and  the  running  of  the  engines 
would  be  a  nuisance  to  the  other  users  of 
the  street.  The  noise,  however,  is  only  in- 
cidental to  and  not  a  necessary  part  of  the 
proposed  business.  If  the  protection  of  the 
public  from  noise  was  the  purpose  sought  to 
be  attained,  it  would  seem  that  it  could  be 
easily  controlled  by  proper  ordinances  going 
directly  to  that  subject. 

Without  extending  the  argument  fur- 
ther, we  are  satisfied  from  a  consideration  pf 
the  entire  record  that  the  ordinance  caimot 
be  snstalned.  While  there  are  some  phases 
of  it  whi<^  upon  first  impreaslon  'appear  to 
be  within  the  domain  of  the  proper  exercise 
of  the  police  power  of  the  municipality,  yet 
wlien  considered  in  connection  with  the  facts 
and  circumstances  as  shown  by  the  record  it 
becomes  appareit  that  it  Is  an  unreasonable, 
arbitrary,  and  discriminatory  exercise  of 
power.  We  think  the  real  reastm  for  the 
ordinance  is  set)  forth  in  the  defradanf s  an- 
swer wherein  it  Is  charged  that  the  construo- 
tlon  of  an  oil-filling  station  on  the  principal 
street  of  the  city  would  be  an  "everlasting 
eyesore  and  disgrace."  While  great  lati- 
tude must  be  given  to  municipalities  la  the 
matter  of  the  exercise  of  police  power,  it 
must  not  be  canted  to  the  extent  that  It  is 
unreasonable,   arbitrary,   or  discriminatory. 

From  what  has  been  said,  it  follows  that 
the  trial  court  should  have  granted  the  re- 
lief prayed.  'Ae  Judgment  of  the  district 
court  is  reversed  and  the  cause  remanded. 
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with  directions  to  enter  a  decree  granting  ^ 
the  injunction  prayed. 
Reversed. 

DEAN,  J.  (dissenting).  Under  the  facts  and 
the  law  It  seems  that  the  jndgrment  should 
be  affirmed.  The  ordinance  prohibits  the 
erection,  on  a  certain  designated,  part  of  a 
certain  street,  of  all  otl-filllng  stations  of  a 
certain  class,  namely,  those  "wherein  motor- 
propelled  vehicles  are  run  in  for  the  pur- 
pose of  receiving  gasollna  and  oils." 

There  is  a  stipulation  In  the  record  where- 
in, among  other  things,  substantially  these 
material  facts  appear:  Immediately  east, 
and  across  Central  avenue,  from  the  pro-, 
posed  site  of  the  oll-filUng  station  is  located 
the  United  States  postofflce,  a  two-story 
marble  building  erected  at  a  cost  of  about 
$150,000,  and  also  an  apartment  house.  One 
block  away  from  plaintiff's  lots  is  located 
the  three-story  100-room  Midway  hotel,  and 
just  across  the  street  therefrom,  and  one 
block  from  plaintiff's  lots,  Is  the  Chrtstiaii 
C%urch,  and  east  and  north- of  that  churcb 
Is  a  residence  district  About  a  half  block 
west  of  plaintiff's  lots  is  a  Catholic  Church, 
and  connected  therewith  is  a  parochial 
school  which  is  open  and  In  continuons  ses- 
sion nine  months  in  the  year.  A  block  sooth 
of  the  CaUioIlc  Chfirch  and  school  Is  the 
Prert>yterlan  Church,  and  across  the  street 
east  from  the  Presbyterian  Church  is  the 
Christian  Science  Church.  Both  sides  of  the 
four  blocks  that  are  directly  south  of  plain- 
tiff's lota  are  practically  all  ,built  up  with 
business  houses.  Central  avenue,  whereon 
the  proposed  oll-filUng  station  Is  to  be  per- 
manently located,  is  one  of  Kearney's  prin- 
cipal business  streets  and  is  one  of  the  main 
traveled  routes  from  the  business  center  on 
a  paved  street  that  leads  to  the  State  Teach- 
ers College.  On  the  east  and  south  sides 
of  the  block  in  which  are  situated  plaintiff's 
lots  the  sidewalks  are  about  20  feet  wide. 

It  is  into  the  midst  of  such  an  environ- 
ment that  there  has  been  permanently  lo- 
cated, almost  under  the  eaves  of  a  $150,000 
federal  building,  by  a  Judgment  of  this  court, 
a  noise-producing  oil-filling  station  that  is 
to  be  used,  as  we  are  Informed  by  plaintiff's 
brief,  "In  said  business  of  vending  oils,  grease, 
and  gasoline."  The  environment  of  the  new 
structure  will,  as  the  stipulation  shows,  con- 
sist of  a  group  of  four  leading  churches,  a 
church  school,  an  apartment  hoiisev  a  large 
hotel,  and  the  federal  bnllding;  .a  residence 
section  of  the  city  being  on  one  side  and  the 
business  center  on  the  other.  -  Thft'Oil  station 
is  permanently  established  over  the  protest 
of  the  city  council,  and  in  violation  of  an  or- 
dinance, adopted  under  the  police  power,  and 
contrary  to  a  judgment  of  the  district  court 
pronounced  by  a  judge  who  has  resided  In 
Kearney  more  than  30  years,  and  who  has 
been  a  district  Judge  for  almost  20  years. 
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One  of  Kearney's  leading  citlEens,  who 
llyes  directly  across  the  street  from  a  "two- 
pnmp"  oll-flUlng  station,  testified,  in  sab- 
stance,  that  on  Saturday  erenings,  from 
5  o^dock  nntU  midnight,  and  on  Sunday  after 
noons  and  eTenings  and  on  holidays,  the 
station  does  a  very  large  business,  and  at 
sudi  times  from  four  to  six  cars  stand  and 
honk  and  wait,  all  clamoring  to  be  served  at 
one  time,  and  that  to  add  to  the  confusion 
about  half  of  the  cars  while  waiting  permit 
their  engines  to  run,  so  that  the  noise  inter- 
feres with  ordinary  conversation  on  Us  porch 
and  injuriously  afTects  the  health  of  his 
family.  He  further  testified  that  the  traffic 
on  the  street  was  congested  by  Urge  motor 
trucks  and  mule  trucks  backing  up  to  the  curb 
to  fill  the  tank  of  the  station  with  gasoline  al- 
most every  evening,  and  that  tt  was  further 
obstructed  by  from  three  to  six  cars  standing 
at  the  curt)  is  the  erenings  waiting  to  have  air 
pumped  into  the  tires.  He  said  his  knowl- 
edge was  confined  to  the  hours  named  as  he 
was  not  at  home  very  much  during  the  day 
throughout  the  we^ic  No  evidence  was  offer- 
ed by  plaintiff  on  the  question  of  noise,  other 
than  that  of  an  employee  of  plaintiff  who 
testified  that  their  men  were  instructed  to 
asle  car  drivers  to  stop  their  engines  while 
the  tank  was  being  filled.  It  is,  however, 
suggested  in  plaintiff's  brief  that  It  Was  the 
customers,  and  not  the  plaintiff,  that  created 
the  noise  and  the  confusion  of  whidi  com- 
plaint is  made.  But  that  suggestion  does  not 
meet  the  objection.  In  view  of  the  evidence 
It  is  perhaps  well  that  the  federal  court  has 
not  yet  begun  to  hold  Its  sessions  on  the 
second  floor  of  the  federal  building. 

In  its  argument  plaintiff  contends  that 
the  ordinance  Is  discriminatory  because  two 
"gasoline  curb  pumps"  have  been  Installed  on 
the  street  In  questl(m.  The  contention  is  not 
sound.  There  is  a  vast  difference  betwe^i  a 
"gasoline  curb  pump,"  a  temporary  and  trans- 
itory contrivance,  installed  before  the  pas- 
sage of  the  ordinance  in  question,  and  a 
permanent  "oU-fillng  station,"  to  be  used 
for  Belling  "oils,  grease,  and  gasoline."  Tbe^ 
are  not  in  the  same  class,  nor  can  a  com- 
parison properly  be  drawn  between  a  "gaso- 
Hne  curb  pump"  that  was  first  brought  Into 
use  by  tb«  pioneer  oil  sellers,  and  now  al- 
most obsolete^  and  a  pretentious,  modern 
and  permanent  "gas-fllUng  station,"  the  last 
word  in  architectural  expression  and  de- 
sign of  the.modem  oil  vender. 

The  majority  opinion  points  out  that  the 
automobile^  that  indispensable,  adjunct  of 
modem  and  sodal  life,  has  oome  to  stay, 
liikewlse  the  pedestrian.  And  some  Inalien- 
able rights  remain  to  him.  Among  these  is 
the  right  freely  to  walk  in  peace  and  In  safety 
on  either  side  of  a  public  street  that  he 
may  dtoose.  It  is  obvious  that  an  oU-filllng 
statlm,  located  on  a  street  corner  In  the  bus- 


iness center,  no  matter  how  attractlTe^  when 
newly  built,  in  architectural  design  and 
appearance,  with  cars  darting  in  and  darting 
out,  across  a  greasy  sidewalk,  adds  to  the 
perils  of  the  passing  pedestrian,  of  whatever 
age  or  sex.  But  in  its  brief  plaintiff  makes 
this  argument  in  extenuation  of  its  persist- 
ent and  unwelcome  intrusion.    It  says : 

"The  slight  JDConvenience  to  pedestriana  tw- 
ine the  sidewalks  on  the  same  side  of  the 
street,  although  they  could  use  the  ones  on  the 
opposite  side,  must  as  a  public  necessi^  bs 
sabmitted  to." 

Doubtless  the  same  argument,  upon  whidt 
comment  may  well  be  spared,  was  advanced 
in  the  district  court  and  was  noted  by  the 
trial  Judge. 

It  has  of  toi  been  said  that  the  police  power 
is  to  the  state  what  selfrprotecHon  is  to  the 
citizen.  It  is  for  the  city  council  then,  under 
that  beneficent  power,  reasonably  to  deter- 
mine in  the  first  Instance  in  what  district 
certain  occupations,  and  the  erection  of  cer- 
tain structures,  shall  be  prohibited.  Under 
the  police  power  the  city  council  may  deter- 
mine too,  whether  the  perils  of  automobile 
traffic  to  pedestrians  upon  the  main  street 
intersections^  shall  be  diminished  and  the 
safety  of  the  citizens  enhanced,  by  preventr 
Ing  the  establishment  on  its'  prominent 
street  comers  of  such  oil-filling  stations  and 
at  such  locations  as  the  present  case  con- 
templates. And  if  complaint  Is  made,  as 
here  made,  and  notwithstanding  we  must 
try  the  case  here  de  novo,  we  have  held, 
in  the  past,  that  the  Judgment  of  the  dis- 
trict court.  In  an  equity  case,  should  be  glvoi 
great  weight  by  this  court  when  sitting  as 
n  court  of  review.  And  this  case  is  not  an 
exception.  The  question  Is:  Has  the  coun- 
cil been  unreasonable  in  Its  exercise  of  the 
police  power?  I  submit  that  It  does  not 
clearly  so  appear.  I  fear  that  the  fact  has 
been  overlooked  that  a  reasonable  exercise 
of  the  police  power  inheres  in  the  city  cotm- 
cU. 

A  dtlsen  should  not  be  permitted  m  to 
use  his  pr(H>erty  as  to  thereby  create  a  ntil- 
sance,  nor  so  to  use  it  that  It  wlU  become 
a  menace  to  the  personal  and  physical 
safety  of  others.  Plainly  speaking,  plain- 
tiff has  bem  given  permission  to  do  both. 
In  support  of  the  views  expressed  herein 
these  authorities  are  dted :  Ex  parte  Wolf, 
14  Neb.  24,  14  N.  W.  660;  Peterwon  ▼. 
State,  TO  Neb.  132,  112  N.  W.  806,  14  U  B. 
A.  (N.  S.)  292,  126  Am.  St.  Bep.  6&1;  In 
re  Anderson,  69  Neb.  686,  96  N.  W.  149,  6 
Ann.  Cas.  421;  State  v.  Withnell,  91  Neb. 
101,  135  N.  W.  376,  40  L.  B  A.  (N.  S.)  898 ; 
2  McQulllin,  Municipal  Corporations,  i  732, 
and  volume  3,  H  890-924. 

For  the  reasons  herein  stated,  I  respect- 
fully dissent  from  the  opinion  of  the  majority 
of  the  court, 
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CARTER  TRANSFER  &  STORAGE  CO.  V. 
CARTER  et  al.  (No.  21452.) 

(Supreme  Court  of  Nebraska.    July  15,  1921.) 

(SvUabui  tf  the  Court.) 

1.  Trade-marks  and  trade-names  and  unfair 
competition  ^s»93(3)— Deaial  of  purpose  to 
mislead  of  little  weight  where  names  similar. 

Where  an  established  business  with  a  trade- 
name representing  good  will  is  drawn  into  com- 
petition by  a  recent  rival  with  a  name  so  sim- 
flar  and  so  displayed  as  to  be  likely  to  mislead 
the  former's  customers  and  the  public,  the  de- 
nial of  a  purpose  to  do  so  has  little  weight  in 
the  defense  of  a  suit  to  prevent  such  a  wrong. 

2.  Trade-marks  and  trade-names  and  unfair 
eofflpetition  «=373(l) —  Defendants  may  not 
■•e  name,  "Carter  Brothers  Transfer"  to 
compete  with.  C&rter  Transfer  &  Storage 
Company. 

Equity  may  enjoin  the  nse  of  a  truck  paint- 
ed white  with  the  name  "Carter  Brother* 
Transfer"  displayed  thereon  in  red  letters, 
where  it  has  recently  come  into  competition 
with  a  formerly  established  business  built  up 
nnder  the  trade-name  of  the  "Carter  Transfer 
A  Storage  Company,"  a  trade-name  represent- 
ing good  will,  and  displayed  in  red  letters  on 
trucks  painted  white,  the  similarity  being  such 
as  to  be  likely  to  mislead  the  public  and  the 
customers  of  the  latter  company. 

Appeal  from  District  Court,  Lancaster 
County;  Clements,  Judge. 

SiUt  by  the  Carter  Transfer  &  Storage 
Company  against  Allen  S.  Carter  and  an- 
other. From  a  Jadgment  of  dismissal,  plain- 
tiff appeals.  Beversed  and  remanded,  with 
instractlons. 

Fred  0.  Foster  and  O.  K.  Perrln,  both  of 
Lincoln,  for  appellant. 

Stewart,  Perry  &  Stewart,  of  Lincoln,  for 
appellees. 

Heard  before  MORRIS8BT,  C.  J.,  and 
DAT,  DBAN,  LBTTON,  and  ROSE,  JJ. 

PKR  CURIAM.  This  Is  a  suit  in  equity  to 
enjoin  Allen  S.  Carter  and  David  O.  Carter, 
defendants,  from  using  in  Lincoln  for  tlie 
transportation  of  freight  for  hire  any  tmck, 
van,  or  other  Teblcle,  while  painted  wbite, 
with  the  name  "Carter  Brothers  Transfer" 
tberieon  in  red.  The  trial  court  dismissed  the 
suit,  and  plaintiffs  Itave  appealed. 

The  controlling  facts  are  not  in  dispute, 
niere  are  two  plaintiffs  and  both  are  cor- 
porations. For  more  than  12  years  one  of  the 
plalntlfls,  the  "Carter  Transfer  &  Storage 
Oompany,"  was  engaged  In  the  business  of 
transporting  fireight  for  hire  in  Lincoln  and 
vldnity.  Its  name  appeared  on  its  letter 
beads  and  other  stationery.  It  had  over  SOO 
contracts   In   Its    coqwrate   name.    It   had 
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many  trucks  and  vans  which  it  used  on  the 
pnbUc  streets  and  at  the  railway  stations. 
These  were  painted  wbite  and  there  was  dis- 
played thereon  In  red  letters  the  trade-name 
of  "Carter  Transfer  4  Storage  Company."  In 
that  name  the  corporation  acquired  a  good 
reputation  and  established  an  extensive, 
profltahle  badness.  Prior  to  1919,  no  one  by 
the  name  of  Carter,  except  those  connected 
with  the  Carter  Transfer  &  Storage  Company, 
had  been  engaged  in  the  business  of  trans- 
porting freight  for  hire  in  Lincoln.  The  other 
plaintiff,  the  Globe  Delivery  Company,  was 
and  is  also  engaged  in  the  business  of  trans- 
porting freight  for  hire  in  Lincoln.  In  April, 
1919,  the  business  of  the  two  corporations  was 
consolidated  and  it  has  since  been  carried  on 
partly  in  the  name  of  one  and  partly  in  the 
name  of  the  other.  The  principal  owners  of 
the  stock  of  the  Globe  Delivery  bought  the 
capital  stock,  business  and  property  of  the 
Carter  Transfer  &  Storage  (Company,  includ- 
ing its  good  will  and  the  right  to  use  its  name, 
letter  heads,  other  stationery,  trucks  and 
vans.  The  original  contracts  for  the  trans- 
portation of  freight  were  carried  out  in  the 
name  of  the  Carter  Transfer  &  Storage  Com- 
pany and  its  letter  heads  and  other  stationery 
have  been  used  for  that  purpose-  Some  of  the 
vans  and  trucks  as  originally  painted  wbite 
with  the  trade-name  displayed  thereon  in  red 
have  been  continuously  used  ^'ithout  change 
since  the  consolidation.  Other  vans  and 
trucks  now  in  use  bear  the  names  of  both  cor- 
porations, the  Globe  Delivery  Company  as 
successor  to  the  Carter  Transfer  &  Storage 
Company.  In  this  manner  the  new  manage- 
ment has  sought  to  retain  as  property  owned 
by  plaintiffs  the  good  will  of  both  corpora- 
tions. Prior  to  the  consolidation  eadi  of  the 
two  defendants,  Allen  S.  Carter  and  David 
O.  Carter,  had  been  connected  with*  the  Car- 
ter Transfer  &  Storage  Company  in  one  ca- 
pacity or  another  as  stockholder,  officer  or 
employee.  They  are  sons  of  the  founder  of 
the  business  enterprise  conducted  in  that  cor- 
porate name. 

While  the  business  of  plaintiffs  was  being 
conducted  in  the  names  and  in  the  manner  out- 
lined, defendants  engaged  in  the  same  busi- 
ness in  the  same  place  and  used  on  the  public 
streets  of  Lincoln  and  at  the  railway  stations 
a  truck  painted  wlilte  with  the  name  "Carter 
Brothers  Transfer"  dijE^layed  thereon  In  red 
letters. 

Defendants  plead  and  testify  that  they  are 
not  using  the  name  "Carter  Brothers  Trans- 
fer" and  their  truck  for  the  purpose  of  de- 
ceiving the  public  and  the  customers  of  plain- 
tiffs or  for  the  purpose  of  diverting  the  busi- 
ness of  plaintiffs  to  themselves.  They  fur- 
ther plead  and  testify  that  they  are  engaged 
In  the '  business  of  transporting  freight  for 
hire  under  their  own  name,  as  they  claim  a 
right  to  do^  operating  tlielr  truck  honestly  in 
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good  faith  for  the  purpose  of  doing  a  legiti- 
mate business. 

The  uncontradicted  proof,  nevertheless, 
shows  that  at  least  tvro  regular  customers  of 
the  "Carter  Transfer  &  Storage  Ompany" 
gave  their  business  to  "Carter  Brothers 
Transfer"  after  the  latter  In  that  name  be- 
came a  competitor,  that  the  mall  of  the  two 
rivals  Is  often  confused,  and  that  freight  is 
sometimes  mixed  at  the  railway  stations. 
Defendants  have  not  been  contented  to  use 
their  own  names  without  employing'  words  in 
the  name  of  their  competitor  or  without  Imi- 
tating the  latter's  method  of  display.  They 
have  utilized  their  patronymic  with  "Broth- 
ers" and  "Transfer"  in  red  letters  on  a  white 
background  on  their  truck.  As  thus  display- 
ed before  the  public  there  Is  a  marked  simi- 
larity between  the  name  "Carter  Transfer  & 
Storage  Company"  and  "Carter  Brothers 
Transfer."  Without  regard  to  the  intentions 
of  defendants  the  similarity  Is  well  calculat- 
ed to  mislead  the  public  and  customers  of 
plaintiffs  into  believing  that  "Carter  Broth- 
ers Transfer,"  thus  displayed  on  the  truck,  is 
the  name  of  the  identical  business  established 
by  the  "Carter  Transfer  &  Storage  Company" 
during  years  of  rectitude  and  efficient  service. 

[1]  Good  will  in  connection  with  a  business 
is  property.  The  owner  of  a  business  and  of 
the  property  used  in  conducting  it  is  the 
owner  of  the  good  will.  The  name  is  the 
trade  designation  of  the  business  to  which  the 
good  will  attaches.  The  unfair  use  of  a  new 
artifldal  name  by  competitors,  where  the 
effect  is  to  transfer  to  them  good  will  of  a 
business  previously  established  by  others  un- 
der a  similar  trade-name,  is  a  misappropria- 
tion of  property.  The  good  will  of  the  Carter 
Transfer  &  Storage  Company  belongs  to 
plaintiffs,  and  not  to  defendants.  It  is  In- 
tangible property  which,  a  court  of  equity  may 
protect.  The  modem  rule,  founded  on  busi- 
ness integrity  and  fair  competition  and  sup- 
ported by  the  better  reasoning,  is:  Where  an 
established  business  with  a  trade-name  repre- 
senting good  will  is  drawn  into  competition 
by  a  recent  rival  with  a  name  so  similar  and 
so  displayed  as  to  be  likely  to  mislead  the 
former's  customers  and  the  public,  the  denial 
of  a  purpose  to  do  so  has  little  weight  In  the 
defense  of  a  suit  to  prevent  such  a  wrong. 
26  R.  C.  L.  873,  {  51,  885,  |  60;  Payn's  Sons 
Tobacco  Co.  V.  Payette,  86  Misc.  Rep.  276, 149 
N.  Y.  Supp.  183;  Lynn  Shoe  Co.  v.  Auburn- 
Lynn  Shoe  Co.,  100  Me.  461,  62  Atl.  499,  4  L. 
R.  A.  (N.  S.)  960,  and  note ;  W.  B.  Mfg.  Co.  T, 
Rubenstein,  236  Mass.  215, 128  N.  E.  21, 11  A. 
L.  B.  1283 ;  Kyle  V.  Perfection  Mattress  Co., 
127  Ala.  39,  28  South.  645,  60  L.  R.  A.  628,  85 
Am.  St  Rep.  78 ;  Hudson  v.  Osborne,  39  L.  J. 
(Eng.)  79. 

[2]  The  undisputed  evidence  shows  that 
the  name  adopted  by  defendants  and  their 
manner  of  displaying  it  on  their  truck  will 


quite  likely  mislead  the  public  and  customers 
of  plaintiffs  to  the  injury  of  the  latter. 
Without  questioning  the  motives  or  the  hon- 
esty of  defendants,  who  no  doubt  had  an  hon- 
orable part  In  building  up  the  business  of  the 
Carter  Transfer  &  Storage  Company,  a  court 
of  equity  should  hold  that  they  have  made 
no  defense  to  this  suit. 

The  Judgment  is  reversed  and  the  cause  re- 
manded, with  an  instruction  to  the  district 
court  to  grant  an  injunction  according  to  the 
prayer  of  the  petition  of  plaintiffs. 

Reversed,  with  directions. 


WILLIAMS  V.  WILLIAMS.     (No.  21533.) 

(Supreme  Cour^  of  Nebraska.    July  15,  1921.) 

fSyUdbut  iy  the  Court.) 

1.  Honestead  <3=»2 1 3— Pleading  held  tufflclent- 
ty  to  set  forth  selectloii  of  homeotaad  from 
wife's  separate  property. 

A  pleading  sufficiently  sets  forth  the  se- 
lection of  the  homestead  from  the  wife's  sepa- 
rate property,  with  her  conseot,  where  it  is  al- 
leged therein  that  after  their  marriage  the  par- 
ties entered  upon  the  tract  in  question  pursuant 
to  a  prior  agreement  to  make  it  their  permanent 
home  and  joint  homestead,  that  improvements 
were  constructed  sufficient  for  that  purpose, 
and  that  it  continued  for  several  years  to  be 
the  family  residence. 

2.  Husband  and  wife  «=>205(4)— Wife  cannot 
withdraw  from  homestead  after  seloctloa  and 
sue  husband  In  ejectmont. 

Where  the  homestead  has  been  selected, 
with  the  wife's  consent,  from  her  separate 
property,  she  cannot  withdraw  from  the  home- 
stead and  maintahi  ejectment  against  her  hus- 
band, who  remains  in  occupancy  thereof,  so 
long  as  the  marital  relation  continues. 

Appeal  from  District  Court,  Morrill  Coun- 
ty; Hobart,  Judge. 

Action  by  Gertie  J.  Williams  against  Ellis 
E.  Williams.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  dismissed. 

Fawcett  &  Mockett,  of  Lincoln,  and  0.  G. 
Perry,  of  Bridgeport,  for  appellant 

Williams,  Hurd  &  Neighbors,  o£  Bridge- 
port; for  appellee. 

DORSET,  a  Gertie  J.  Williams,  the  appel- 
lee, brought  ejectment  against  her  husband, 
the  appellant,  to  recover  possession  of  a 
quarter  section  of  land  in  MorriU  county. 
Her  petition  contained  simply  the  formal  al- 
legations that  she  had  a  legal  interest  io, 
and  was  entitled  to  the  possession  of,  tbe 
land,  and  that  since  January,  1916,  the  ap- 
pellant had  deprived  her  of  the  possession 
thereof. 

The  appellant's  answer,  in  addition  to  a 
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general  denial,  set  forth  that  the  parties  were 
married  In  1911 ;  that  before  the  marriage 
the  appellee  had  made  entry  and  established 
her  residence,  In  a  small  frame  shack,  upon 
the  land  under  the  government  homestead 
laws;  that  they  were  married  during  a 
"leave  of  absence"  which  she  bad  obtained, 
and  it  was  agrced  that  Immediately  after  the 
marriage  they  should  return  to  and  live  upon 
her  homestead,  that  the  same  should  be 
their  Joint  homestead,  and  that  the  appellant 
should  break  out,  seed  and  cultivate  the 
land  and  construct  such  improvements  there- 
on as  would  make  It  a  permanent  and  hab- 
itable home ;  that  as  soon  as  they  were  mar- 
ried they  did  move  upon  the  land,  which 
the  appellant  Improved  as  he  had  promised, 
at  bis  own  expense  and  bestowing  his  own 
labor  thereupon,  making  it  a  suitable  and 
comfortable  home ;  that  he  and  his  wife  and 
the  two  children  bom  to  them  lived  there.  In 
harmony,  until  January,  1916,  when  without 
just  cause  she  left  the  state  and  has  never 
since  returned,  although  the  appellant 
desired  and  repeatedly  requested  her  so  to 
do;  that  hy  reason  of  the  foregoing  he  ac- 
quired a  Ie«al  estate  in  the  land  of  which 
the  appellee  could  not  deprive  him,  that  she 
was  not  entitled  to  separate  possession  and 
could  not  maintain  the  action. 

In  her  reply  the  appellee  admitted  the 
marrtajce,  and  that  she  had  made  entry  and 
estattlfsbed  her  residence  upon  the  land  as 
alleg(>d,  but  denied  all  other  averments  of 
the  answer.  For  further  reply  she  alleged 
that  she  had  been  compelled  to  leave  because 
of  bis  cruelty;  that  the  appellant  told  her 
to  get  out  If  she  did  not  like  it,  and  since  her 
departure  told  her  not  to  come  back;  that 
it  was  for  those  reasons  .that  she  remained 
away  from  her  home,  and  that  It  was  Impos- 
sible for  them  to  live  together. 

The  case  c-oming  on  for  trial,  the  appellant's 
motion  for  Judgment  upon  the  pleadings  was 
overruled,  and  the  trial  court  sustained  the 
objection  Interposed  by  counsel  for  the  appel- 
lee to  the  introduction  of  any  testimony  on 
the  part  of  the  appellant  for  the  reason  that 
his  answer  did  not  constitute  a  defense. 
Judgment  was  then  entered  in  favor  of  the 
appellee  for  the  possession  of  the  premises, 
and  this  appeal  resulted. 

[1]  The  point  upon  which  the  case  turned 
in  the  court  below  being,  In  effect,  a  demurrer 
to  the  answer,  the  issue  here  is  whether  or 
not  the  facts  set  forth  therein  would,  if 
proved,  support  the  husband's  right  to 
remain  in  possession  of  the  wife's  separate 
property  when  she  is  living  apart  from  him 
and  demands  that  he  be  ousted.  The  appel- 
lant's contention  is  that  there  was  a  selection 
of  the  land  In  question  as  the  family  home- 
stead under  section  3077,  Rev.  St  1913,  pro- 
viding that  the  homestead  may  be  selected 
from  the  separate  property  of  the  husband, 
or,  with  the  consent  of  the  wife,  from  her 
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separate  pn^erty ;  that  the  husband  acquired 
a  vested  right  of  homestead  therein  not  sub- 
ject to  be  defeated  by  the  wife's  voluntary 
removal  from  the  family  residence.  We  shall 
flrst  Inquire  whether  or  not  the  appellant's 
answer  sufficiently  sets  forth  a  selection  of 
the  land  in  controversy,  with  the  appellee's 
consent,  as  the  homestead,  and  second, 
whether,  if  the  allegations  of  the  answer 
are  sufficient  in  that  respect,  the  wife  may 
terminate  the  husband's  homestead  right 
and  dispossess  him,  in  case  she  withdraws 
from  the  family  domicile  of  her  volition. 
As  to  the  sufficiency  of  the  pleading,  it  was 
averred  in  the  answer.  In  substance,  that 
the  parties  entered  upon  the  land  after  their 
marriage  in  pursuance  of  a  prior  agreement 
to  make  It  their  permanent  home  and  Joint 
homestead ;  that  improvements  were  con- 
structed sufficient  for  that  purpose,  and  that 
it  continued  to  be  the  family  residence  for 
four  years.  These  allegations,  we  think,  are 
sufficient  to  set  out  a  selection  «f  the  home- 
stead from  the  wife's  separate  property  with 
her  consent.  In  view  of  the  rule  that  such 
consent  may  be  presumed  from  the  occupancy 
of  the  premises  as  a  family  home.  Hobson 
v.  Huxtable,  79  Neb.  331.  112  N.  W.  658. 

[2]  Assuming  that  the  wife's  consent  to 
the  selection  of  the  homestead  was  properly 
pleaded,  there  remains  the  question  whether. 
If  she  concludes  to  depart  from  the  home  for 
whatever  reason,  she  may  put  an  end  to  the 
fa<nneetead  character  of  the  premises  so  as 
to  entitle  her  to  regain  exclusive  possession 
thereof  by  means  ot  an  action  of  ejectment 
against  her  husband,  on  the  theory  that  he 
Is  wrongfully  withholding  her  s^iarate. prop- 
erty. Counsel  tot  the  appellee  dte  the  fol- 
lowing from  Cook  v.  Cook,  125  Ala.  S83.  27 
South.  918,  82  Am.  St  Rep.  264 : 

"Nor  is  it  of  consequence  that  the  land  of 
which  recovery  is  sought  was  at  one  time  oc- 
cupied by  the  husband  and  wife  with  their 
children  as  a  homestead,  nor  that  the  husband 
and  children  still  reside  thereon,  nor  that  the 
defenduit  at  the  time  of  the  trial  is  willing  and 
all  along  has  been  for  the  wife  to  return  to  this 
homestead  and  occupy  it  Jointly  with  him.  He 
has  no  right  to  compel  her  to  let  him  into  joint 
possession  or  occupation  of  any  of  her  land, 
nor  any  right  to  exclude  her  from  the  posses- 
sion and  occupation  altogether,  unless,  she  as- 
sents to  Joint  possession  and  occupation  with 
him.  There  is  no  law  to  compel  a  wife  to  live 
with  her  bnsband  on  her  land  or  on  his.  There 
is  no  legal  prohibition  upon  her  separating 
from  him  and  living  apart.  And  having  sepa- 
rated from  him  and  left  her  home  in  his  pos- 
session,  she  is  entitled  to  recover  it  from  him 
as  if  he  were  a  stranger.  To  hold  otherwise 
would  be  to  give  the  husband  rights  and  es- 
tates in  the  wife's  lands  which  our  statutes  not 
only  do  not  provide  for,  but  expressly  provide 
against." 

Other  cases  cited  In  support  of  the  same 
reasoning  are  Buckingham  v.  Buckingham, 


Digitized  by 


Google 


116 


184  NOSTHWESTEBN  BBPOBTEB 


(NA 


81  Mich.  89,  4S  N.  W.  604 ;  Crater  t.  Crater. 
118  Ind.  S21,  21  N.  E.  290,  10  Am.  St.  Bei>. 
101.  To  these  may  be  added  McDnff  t.  Mc- 
Duff  (OaL  App.)  187  Pac.  37.  It  seems, 
however,  that  the  conclusion  of  the  Michigan 
Supreme  Court  In  Buckincrham  ▼.  Bncklnt^ 
ham,  Bupra,  Is  founded,  In  part,  upon  the 
fact  that,  under  the  laws  of  that  state,  mar- 
ried women  are  glren  "such  absolute  right 
to  the  disposition  of  their  own  separate  pro^ 
erty  that  she  may  convey  the  homestead  by 
deed  without  the  husband's  Joining  In  the  in- 
strument;" that  therefore  the  wife  may 
abandon  her  husband  and  sue  him  In  eject- 
ment In  Nebraska,  on  the  other  band,  It  Is 
expressly  provided  by  statute  that  the  home- 
stead cannot  be  conveyed  or  Incumbered  un- 
less by  an  Instnmient  signed  and  acknowl- 
edged by  both  spouses.  Rev.  St  1818,  sec. 
3079. 

The  atatntory  provision  Just  dted  illus- 
trates the  character  ot  the  homestead  right 
In  this  Jurisdiction  of  one  spouse  in  land 
selected  as  the  homestead  out  of  the  property 
of  the  other.  Once  vested,  it  cannot  be 
alienated  otherwise  than  by  a  Joint  deed 
executed  and  acknowledged  by  both.  It  Is 
an  estate  or  interest,  and  not  simply  a  right 
of  occupancy  dependent  upon  the  whim  of 
the  spouse  out  of  whose  property  it  has  been 
selected.  True,  the  property  may  lose  Its 
homestead  character  by  abandonment,  but 
"neither  spouse  can  abandon  the  homestead 
for  the  other  without  his  or  her  tree  con- 
sult" Weatherlngton  v.  Smith,  77  Neb.  363, 
109  N.  W.  381,  IB  L.  B.  A.  (N.  S.)  430,  IM  Am. 
St.  Rep.  855.  The  appellee's  theory  is  that 
notwithstanding  the  wife's  consult  to  the 
selection  of  her  separate  property  as  the 
htnnestead,  she  may  at  any  time  thereafter, 
by  removing  from  the  homestead  and  thus 
making  it  no  longer  the  Joint  residence  of 
her  husband  and  herself,  terminate  its  home- 
stead character  and  resume  the  Independent 
control  over  it  which  the  statute  gives  to 
every  married  woman  over  her  separate  prop- 
erty. This,  we  are  convinced.  Is  inconsistent 
with  the  Interpretation  heretofore  placed  by 
this  court  upon  the  homestead  right  of  one 
spouse  In  the  property  of  the  other  selected 
as  such.  "Where  a  homestead  has  been 
selected  by  hust)and  and  wife  from  the 
separate  property  of  the  wife,  the  wife  can- 
not by  a  conveyance  of  the  property  deprive 
the  husband  of  his  homestead  right  therein 
while  the  marriage  relation  exists."  Miller 
v.  Paustlan,  79  Neb.  196,  112  N.  W.  342.  That 
which  she  is  not  permitted  to  do  by  a  con- 
veyance. It  would  be  illogical  to  hold  that 
she  could  accomplish  by  her  mere  withdrawal 
from  the  family  home. 

It  Is  held  In  Morrill  v.  Skinner,  57  Neb.  164, 
77  N.  W.  375,  that  the  wife's  right  of  home- 
stead in  the  husband's  property  is  not  de- 
feated, where  she  remains  In  occupancy,  and 


the  husband  abandons  her  and  llTea  else- 
where. In  view  of  the  general  policy  of  our 
laws  In  recognizing  the  eqxullty  and  recipro- 
cal property  rights  of  both  sexes.  It  follows, 
in  our  (4)lnlon,  that  the  husband's  right  of 
homestead  In  the  wife's  property  must  be 
similarly  protected.  Where  the  homestead 
has  been  selected,  with  the  wife's  consent, 
from  her  separate  property,  she  cannot  with- 
draw frcxa  the  homestead  and  maintain 
ejectment  against  her  husband,  who  remains 
In  occupancy  thereof,  so  Ions  u  the  marital 
relations  continue. 

The  pleadings  'disclose  a  oontrovemy  as  to 
which  of  the  parties  is  responsible  for  the 
wife's  withdrawal  from  the  family  home,  the 
husband  asserting  that  it  was  without  Just 
cause,  and  the  wife  alleging  that  it  was  the 
result  of  his  crudty  and  misconduct  If 
that  dUBcnlty  be  Irremediable,  reUcC  may  be 
obtained  in  an  appropriate  action,  and  if  a 
divorce  should  be  granted  to  either  party, 
the  wife  would  immediately  become  entitled 
to  the  possession  of  her  reel  estate.  Rev.  St. 
1918,  i  1678. 

For  the  reaaona  stated,  we  reoaaanend  that 
the  Judgment  be  reveraed  and  tb*  actinn 
dismissed. 

PER  CURIAM.    For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the   i 
district  court  Is  reversed  and  the  action  dis- 
missed, and  this  opinion  is  adopted  by  and 
made  the  opinion  of  the  court. 

Reversed  and  dismissed. 


FISCHER  V.  FISCHER  et  aL     (N«.  21564.) 

(Supreme  Court  of  Nebraska.    July  7,  1921.) 

(BylUibut  ly  tJte  Oourt.) 

1.  Frauds,  statute  of  «=35— Agreement  by  maa 
to  make  child  of  woman  equal  heir  with  oth- 
ert  held  void. 

A  verbal  contract  wbereby  a  widower  with 
five  minor  children  promises  an  unmarried  wo- 
man, precnant  by  a  third  person,  that  U  she 
will  marry  him  and  be  a  mother  to  his  children, 
h«  will  make  her  child,  when  bom,  an  equal 
heir  with  the  others  in  hia  estate.  Is  void  under 
the  third  subdivision  of  section  2630,  Rev.  St 
1813. 

2.  Frauds,  statnte  of  •s>5-.Agreemont  to  nar- 
ry  and  oare  for  man's  otilidroa  held  withia 
the  statute  of  frauds. 

Her  agreement  to  marry  and  to  care  for 
his  childrHi  constitute  one  entire  contract  made 
"upon  consideration  of  marriage,"  and  there- 
fore within  the  statute. 

3.  Frauds,  statute  of  <S=9l29(l)  —  Marriage 
held  not  such  part  performance  as  would  taJia 
contract  without  statute  of  frauds. 

Neither  the  marriage  nor,  in  addition,  her 
compliance  with  the  other  terms  of  the  con- 
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tnct  eonatltiite  aaeh  part  performance  aa  will 
require  the  enforcemeot  thereof  upon  the 
ground  that  a  refuaal  would  work  a  fraud  upon 
her. 

4.  Parent  and  ehlld  «s>l4— Stepniother  oanaot 
be  deemed  to  owe  stepohlldran  no  duty. 
Without  attemiiting  to  define  the  duty  a 
stepmother  owes  to  the  children  of  her  hus- 
band by  a  former  wife,  the  proposition  that  she 
owes  them  no  duty  finds  no  support  in  nature, 
logic,  or  law. 

Appeal  firom  Dlstriot  Court,  Adams  Coun- 
ty; Dllworth,  Judge. 

Action  by  William  Deter  Fischer  against 
Gotthardt  S.  Fischer  and  others.  From  a 
Judgment  for  defendants,  plaintiff  api>eal8. 
Affirmed. 

Halllgan,  Beatty  ft  Halligan,  of  North 
Platte,  for  appellant 

Bruckman  ft  Paulson,  of  Hastings,  for  ap- 
pellees. 

Heard  before  MOBRISSEnr,  C.  J.,  AL- 
DBICE,  FIANSBUBO,  and  BOSS,  JJ.,  and 
ALLEN    and  BEDICK,  ZMstrict  Judges. 

BBDICK,  District  Judge.  This  Is  an  ao- 
tlon  in  equity  to  compel  the  spodflc  perfom- 
ance  of  an  oral  antenuptial  agreemoit  whidi 
plaintiff  dainuiwaftmade  by  his  mother,  Mar- 
garet Fiscfaer,  with  the  tather  of  the  defend- 
ants, Gotthardt  Fisher.  .  TlM  cirMimstances 
out  of  which  the  agreement  is  alleged  to  have 
arisen.  In  brief,  are  as  foUows:  Gotthardt 
Fischer  had  been  a  widower  for  about  2 
years,  having  flye  ntinor  children  ranging 
from  6  to  14  years.  PlalntifTs  mother  was 
an  unmarried  woman  of  18,  but  pregnant  of 
the  plaintiff,  whose  father  was  other  than 
Gotthardt  Through  the  tf Wts  of  friends 
Gotthardt  and  plaintifTs  mother  were  Intro- 
duced, and  after  three  daysT  acquaJBtanee^ 
and  upon  urgent  aoUcttatlim  of  Gotthardt 
were  married  on  or  about  January  7,  l&fi, 
and  plaintiff  was  bom  May  10,  thereafter. 

The  plaintiff  states  that  the  contract  was 
that,  in  consideration  of  his  mothw  marry- 
ing Gotthardt  and  being  a  mother  to  Us 
children,  taking  care  of  them  as  her  own  un- 
til titiey  reached  manhood,  the  said  Gotthardt 
would  make  the  plaintiff  an  equal  heir  with 
the  minor  children  of  Gotthardt;  plaintiff, 
therefore,  claiming  a  one-sixth  interest  In 
the  property  of  his  stepfather,  who  by  will 
gave  it  to  his  five  children,  expressly  exclud- 
ing ndaintlff  and  two  children  of  the  Gott- 
hardt marriage  from  all  participation  therein. 

The  only  eridence  of  the  contract  comes 
from  the  mother,  who,  having  refused  the 
offer  "becanse  I  was  afraid  I  oouldnt  have 
a  good  home  for  my  child,  because  the  chil- 
dren would  look  down  upon  him,"  states  the 
contract  as  contained  in  the  answer  to  the 
question: 


"And  what  did  he  say  about  that?  A.  He 
says  that  they  wouldn't;  that  he  would  promise 
me  that  if  I  would  marry  him  he  would  give 
my  child  his  name,  and  a  home,  and  no  one 
should  know  that  it  was  not  bis  child,  and  that 
it  should  have  the  same  right  in  everything  as 
his  children." 

It  also  appears  In  the  evidence  that  <hi 
May  19,  1911,  the  plaintiff's  mother  obtained 
a  divorce  from  Gotthardt  on  the  grounds  cC 
crusty,  and  an  allowanoe  of  $4,000  i)emia- 
nent  alimony. 

[1-3]  The  defendants  rely  iq>on  the  stat- 
ute of  frauds  as  contained  In  section  2630, 
Bev.  St  1918,  as  followa: 

"In  the  fallowing  cases  every  agreemoit  shall 
b«  void,  unless  such  agreement,  or  some  note 
or  memorandum  thereof,  be  in  writing,  and 
■abscKibed  by  the  party  to  be  charged  theze- 
with.  *  *  *  Third.  Every  agreement,  prom- 
ise, or  undertaking  made  upon  consideration  of 
marriage,  except  mutual  promises  to  marry" 

— also  that  the  decree  for  divorce  and  al- 
imony operated  as  a  rescission  or  cancella- 
tion of  the  contract 

Upon  the  mere  reading  of  the  statute  and 
statement  of  the  contract  there  would  seran 
to  be  no  question  that  the  latter  was  deariy 
within  the  former.  Wh«e  the  supposed  cost- 
tract  has  nothing  to  rest  upon  as  a  conMdera- 
tlon  beyond  the  marriage,  and  evoi  wlieie 
there  may  be  other  considerations,  but  the 
real  Inducement  was  the  marriage,  there 
seems  to  be  no  conflict  of  opinion  upon  the 
proposition  tiiat  the  agivement  Is  unenforce- 
able. Hunt  ▼.  Hunt  171  N.  Y.  896,  64  N. 
E.  159,  69  L.  B.  A.  886;  Heniy  T.  Henry,  SW 
Ohio  8t  121;  Malory's  Adm'rs  ▼.  Mallory's 
Adm'r,  92  Ky.  316,  17  S.  W.  787;  Bradley  v. 
Saddler,  54  Ga.  681;  Dl«»st  v.  Diraist  175 
Mich.  724, 141  N.  W.  691;  Kowdl  T.  Bather, 
142  Wis.  304,  125  N.  W.  937,  27  li.  B.  A.  (N. 
8.)  1140.  Tbe  gneatlon  has  not  been  decided 
In  this  state. 

Counsel  for  appellant,  however,  states  the 
proposition  In  his  brief  as  follows : 

"An  oral  antemqidal  agreement  fairly  enter- 
ad  into  between  two  parties,  the  consideration 
of  which  is  the  marriage  of  the  parties,  is  not 
affected  by  the  statute  of  frauds,  when  one  of 
the  parties  in  reliance  thereon  has  married  the 
other  party,  who  has  thereupon  received,  en- 
joyed and  retained  the  benefits  thereof,  and 
where  not  to  enforce  such  contract  would  be  to 
perpetrate  a  fraud  upon  the  innocent  party." 

The  following  cases  are  dted  In  support 
thereof,  which  will  be  considered  in  their 
order: 

Moore  V.  Allen,  26  Colo.  197,  57  Pac.  698, 
77  Am.  St  Bep.  255,  which  holds  that  equity 
will  not  permit  the  statute  to  be  made  an 
Instrument  for  the  perpetration  of  a  fraud, 
and  that  where  the  marriage  has  been  induc- 
ed hy  decq>tlon  and  artifice^  a  wife  having 
entered  into  a  relation  from  which  she  can- 
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not  recede,  the  statute  does  not  apply.  The 
promise  of  the  Intended  husband  in  that  case 
was  to  convey  to  the  wife  certain  real  estate, 
and  the  fraud  was  claimed  to  arise  from  the 
fact  that  she  had  been  given  possession  of 
the  premises  and  had  made  lasting  and  val- 
uable improvements  thereon.  It  will  there- 
fore be  noticed  that  there  was  some  sem- 
blance of  fraud  entering  into  the  contract, 
and  the  case  belongs  to  that  class  In  which 
the  conscience  of  the  chancellor  is  said  to 
be  touched  by  the  peculiar  hardships  attend- 
ant upon  a  (Ufferent  decision.  Moreover,  the 
cases  cited  to  support  the  decision  fail  to 
strengthen  the  application  of  the  principle 
announced  to  the  facts  of  that  case.  The 
first  one,  Green  v.  Green,  34  Kan.  740,  10 
Pac.  156,  65  Am.  St.  Kep.  256,  was  another 
"hardship"  case  In  which  the  plaintiff,  a 
cripple,  was  Induced  to  marry  the  mother  of 
the  defendants  upon  the  representation  that 
she  owned  a  farm,  and  ttiat  its  proceeds 
should  go  to  their  support  after  they  were 
married  so  long  as  they  lived.  On  the  eve 
of  the  marriage  she  executed  deeds  of  the 
farm,  constituting  all  of  her  property,  to 
her  children  by  the  former  marriage  for  the 
com)iderati()n  of  love  and  affection,  and  with- 
out the  knowledge  of  the  plaintiff,  and  it  was 
held  that  such  deed  was  a  fraud  upon  the 
rights  of  the  husband  and  that  he  might  have 
them  set  aside.  The  case  presented  a  situa- 
tion of  active  artifice  and  deception. 

Peek  V.  Peek.  77  Cal.  106,  19  Paa  227.  1 
li.  R.  A.  1S5.  11  Am.  St.  Rep.  244.  In  this 
case  the  court  held  marriage  is  not  of  Itself 
part  performnnt-e.  and  say : 

"But  if  thp  marriage  was  brought  about  by  a 
fraudulPDt  contrivance,  as  by  a  promise  to  have 
the  conveyance  executed,  and  the  evasion  of 
such  prumise  by  false  representatioDs,  a  court 
of  equity  will  decree  a  conveyance." 

The  artifice  used  in  that  case  was  that  the 
day  before  the  marriage  the  intended  hus- 
•band  called  the  plaintiff  to  the  hotel  for  the 
purpose  of  executing  the  settlement  agreed 
upon,  and  after  leaving  her  for  a  few  min- 
utes returned,  saying  that  a  Mr.  McKenny 
was  out  of  town  and  it  could  not  be  attend- 
ed to  that  evening;  the  nest  "he  said  he 
would  have  the  deeds  drawn,  and  be  went 
up  and  said  that  they  were  all  busy  at  the 
oourthou.se,  and  be  couldn't  have  it  done  at 
that  time,  and  he  called  on  me  again  with 
the  same  story — that  the  gentlemen  at  the 
courthouse  were  busy,  and  that  he  could  not 
have  the  deeds  fixed,  and  that  I  could  rest 
contented."  On  the  very  day  that  he  was 
making  these  excuses  he  executed  a  deed 
conveying  the  property  to  his  son — another 
case  of  positive  fraud. 

Petty  V.  Petty,  4  B.  Mon.  (Ky.)  215,  30  Am. 
Dec.  501.  In  this  case  the  court  refused  to 
enforce  the  antenuprtal  contract  as  being 
within  the  terms  of  the  statute,  but  the 
deeds  which  the  husband  Iiad  made  to  bis 


children  s  few  days  before  the  marriage 
were  set  aside  as  a  fraud  upon  the  marital 
rights  of  the  wife  to  the  extent  of  her  dow- 
er interest  in  her  husband's  property. 

Glass  V.  Hulbert,  102  Mass.  24,  39,  3  Am. 
Rep.  418.  This  case  is  not  in  point,  but  is 
cited  for  the  following  Quotation  from  the 
opinion: 

"The  marriage,  although  not  regarded  as  a 
part  performance  of  the  agreement  for  a  mar-, 
riage  settlement,  is  such  an  irretrievable  change 
of  situation,  that,  if  procured  by, artifice,  upon 
the  faith  that  the  settlement  had  been,  or  the 
assurance  that  it  would  be,  executed,  the  other 
party  is  held  to  make  good  the  agreem<:ut,  and 
not  permitted  to  defeat  it  by  pleading  the  stat- 
ute." 

It  will  be  noted  that,  "if  procured  by  arO- 
flce,"  the  marriage  settlemeut  may  be  en- 
forced. 

The  plaintiff  also  cites  Weld  v.  Weld,  71 
Kan.  6:a,  bl  Pac  163,  114  Am.  St.  Utp.  017. 
The  intended  wife  being  indebted  to  the  in- 
tended husband  on  a  note  secured  by  mort- 
gage, the  parol  agreement  was  that  the  mar- 
riage should  operate  as  a  satisfaction  of  the 
note,  and  the  court  held  that  there  was  no 
question  of  part  performance,  and  that  the 
marriage  comstituted  paymeaL,  and  there 
»ui3  uv>  (juetiUuu  ui  the  suiiute  of  trauds,  the 
entire  contract  having  been  executed. 

Also  Knights  of  i^thius  v.  t'erreii,  83  Kan. 
491,  112  Pac.  US,  33  L.  R.  A.  (N.  S.)  777. 
Here  the  parol  antenuptial  contract  was  that- 
he  would  cause  tlie  wife's  name  to  be  insert- 
ed  as  a  beneficiary  with  bis  children  by  a 
former  marriage,  and  the  cbaitge  was  actual- 
ly made,  and  the  court  held  that  the  contract 
was  fully  executed  and  the  statute  did  not 
apply,  and  that  a  subsequent  change  of  the' 
certificate  omitting  the  name  of  plaintiff  as 
beneflcinry,  without  her  knowledge  or  con- 
sent, would  not  defeat  her  interest  therein. 

And  the  last  case  cited  on  this  point.  Freit- 
as  V.  Freitas,  31  Cal.  App.  16,  19.  190  Pac 
611,  613,  is  to  the  same  effect  as  Knights  of 
Pythias  V.  Ferrell. 

In  none  of  the  above  cases  was  it  held  that 
the  parol  contract  was  taken  out  of  the  stat- 
ute of  frauds,  except  where  it  was  shown 
that  the  complaining  party  was  induced  to 
enter  Into  the  marriage  contract  by  some  ar- 
tifice and  deception;  and  no  case  has  been 
brought  to  our  attention  holding  that  the 
mere  failure  to  keep  the  promise  made  in  the 
agreement  amounts  to  artifice  or  fraud.  The 
case  before'  us  presents  no  fact  or  circum- 
stance of  the  character  Just  mentioned  which 
would  Justify  a  court  of  equity  in  disregard- 
ing the  statute. 

[41  The  plaintiff,  however,  contends  that 
the  marriage  was  not  the  sole  consideration 
for  the  contract,  and  says : 

"There  wag  no  duty  upon  Mrs.  Fischer  to 
rear  and  care  for  the  children  of  Ootthardt 
Fischer,  and  her  agreement  to  do  so,  when 


Digitized  by 


Google 


Neb.) 


GIIiBERT  V.  ROTHE 

(184  N.W.) 


119 


fully  pcrfonned  and  carried  out,  was  a  sufficient 
consideration  to  support  tlie  agreement  of 
Oottliardt  Fischer  to  matte  her  cliUd  an  equal 
heir  with  his  own  children." 

And  in  support  of  this  proposition  be  cites 
Larsen  v.  Jolinaon,  78  Wis.  300,  47  N.  W.  615, 
23  Am.  St.  Rep.  401.  But  in  that  case  tue 
court  held  that  the  contract  was  fully  ex- 
ecuted, and  therefore  not  within  the  statute; 
itae  conveyance  called  for  by  the  coutract 
having  been  duly  executed.  If  in  the  instant 
case  the  agreement  bad  been  that  Uottbardt 
Bbould  make  a  conveyance  to  plaintiH  upon 
his  being  born,  and  such  conveyance  bad 
been  executed  and  delivered,  tbe  case  cited 
would  be  in  point,  and  tbe  children  of  Gott- 
hardt  would  l>e  unable  to  plead  tbe  statute 
because  the  contract  was  fully  executed. 
The  court,  however,  held  that,  although  mar- 
riage furnished  tbe  inducement  for  the  cou- 
tract, tbe  consideration  for  tbe  conveyance  of 
tbe  land  by  the  Intended  wife  was  tbe  pro- 
vlaion  for  tbe  support  and  comfort  of  tbe 
wifle,  and  not  the  marriage  of  the  parties; 
but.  In  view  of  tbe  undoubted  complete  ex- 
ecution of  tbe  contract  by  both  parties,  this 
holding  mnst  be  considered  obiter.  And, 
moreover,  tbe  contrary  baa  been  held  in  the 
case  of  Henry  y.  Henry,  27  Ohio  St.  122, 
where  tbe  question  was  squarely  presented. 
See,  alao,  Dienst  v.  Dienat,  supra,  and  Rowell 
V.  Barber,  supra. 

Plaintiff  also  dtes  in  this  connection,  21 
Cyc.  U52,  to  tbe  ^ect  that  a  husband  is 
under  no  legal  obligation  to  support  tbe  chil- 
dren of  his  wife  by  a  former  marriage,  which 
is  undoubtedly  correct,  barring  a  great  many 
exceptions,  particularly  in  cases  where  the 
children  live  wltb  their  stepfather  as  a  part 
of  bis  family.  Neither  is  the  wife  legally 
ILible  for  tbe  support  of  tbe  busband's  chU- 
dren.  But  we  would  b«  loath  to  condude 
from  such  premises  that  a  woman  marry- 
ing a  widower  with  minor  children  owed 
no  duty  of  nurture  and  maternal  Advice  to 
them.  Plaintiff  has  cited  us  to  no  authority 
supporting  sucb  proposition,  and  wo  are 
pleased  to  say  that  our  researches  have  re- 
vealed none.  So  long  as  the  widowed  with 
children  are  permitted  to  remarry,  we  think 
the  doctrine  contended  for  would  be  con- 
trary to  natural  instincts  and  public  policy. 
We  are  clearly  of  the  opinion  that  tbe  agree- 
ment of  plaintiff's  mother  to  care  for  and 
be  a  mother  to  the  minor  children  of  Oot- 
thardt  Fischer  furnishes  no  good  or  valu- 
able consideration  for  the  contract;  but,  if 
it  did,  it  was  so  connected  with  the  contract 
of  marriage  as  to  make  the  contract  an  en- 
tirety, and  so  may  not  be  considered  an  out- 
side or  Independent  consideration. 

We  have  assumed  that  the  contract  in 
question  is  definite  enough,  and  that  tbe 
plaintiff  has  a  right  to  sue  upon  it  as  having 
been  made  for  his  benefit,  and,  in  view  of 


our  conclusion  upon  the  question  of  the  stat- 
ute of  frauds.  It  will  not  be  necessary  to  dis- 
cuss other  matters  presented  by  tbe  briefs. 

We  conclude  that  tbe  contract  sought  to 
be  enforced  is  void  under  the  statute  of 
frauds,  and  that  the  decree  of  the  lower 
court  is  right,  and  is 

Affirmed. 


GILBERT  V.  ROTHE  et  at.     (No.  21606.) 
(Supreme  Court  of  Nebraska.    July  15,  1821.) 

(BvlUilm*  bv  t*«  Court.) 

1.  Action  <e=»25(2)  —  Petition  held  to  stata 
cause  of  action  at  law. 

A  petition  alleging  facts  which  show  that 
plaintiff  was  the  owner  of  the  merchandise  in  a 
store  conducted  by  him,  and  that  he  was  wrong- 
fully dispossessed  by  defendants  who  illegally 
seized  the  merchandise  and  detained  the  stock 
five  days,  thus  causing  damages  in  a  specific 
amount  pleaded,  held  to  state  a  cause  of  action 
for  trespass  cognizable  in  a  court  of  law,  not- 
withstanding an  unnecessary  plea  that  defend- 
ants acted  pursuant  to  a  conspiracy  to  violate 
an  injunction  granted  by  a  court  of  egnity. 

2.  Sheriffs  and  constables  «=>!  13(1)— Sheriff 
levying  on  wife's  property  under  execution 
againt  her  husband  Is  liable. 

A  sheriff  who  levies  on  property  of  a  wife 
under  an  execution  against  her  husband  is  lia- 
ble for  resulting  damages. 

3.  Prooess  «=>l68->ludgment  creditor  knowing- 
ly advising  or  ratifying  abuse  of  prooess  re* 
suiting  in  wrongful  seizure  Is  liable. 

A  judgment  creditor  who  knowingly  advises 
or  ratifies  an  abuse  of  process  resulting  in  a 
wrongful  seizure  of  personal  property  to  satis- 
fy the  judgment  is  liable  as  a  trespasser. 

4.  Sheriffs  and  constables  ^9 1 39 (I)— Mental 
suffering  Is  not  an  element  In  damage  for  tres- 
pass for  seizing  merchandise  In  absence  of 
fraud,  malice  or  other  aggravating  clroom- 
stance. 

In  the  absence  of  frand,>  malice  or  other 
aggravating  circumstances,  mental  suffering  te 
not  an  element  of  damages  for  a  trespass  re- 
sulting in  a  sherllTa  temporary  seisore  of  per- 
sonal property. 

5.  Sheriffs  and  constables  ^»I39(I)— Moaanra 
of  damage  for  trespasa  aad  aeizuro  of  Mr- 
•onal  property  Is  the  aetnal  peeaalary  dam- 
age oaused  la  the  abaeaoe  of  mailoo,  fraud  or 
aggravating  drcamttances. 

In  the  absence  of  malice,  fraud  or  other  ag- 
gravating eixcomstasces,  the  measure  of  recov- 
ery for  a  trespass  resulting  in  the  seizure  and 
temporary  detention  of  personal  property  un- 
der an  execution  is  the  actual  pecuniary  dam- 
age caused  by  such  unauthorized  acts, 

6.  Sheriffs  and  constables  «=>I39(I)  —  On 
wrongful  seizure  of  merchandise  In  store, 
loss  of  profits  and  good  will  are  provable  as 
elements  of  damage. 

Where  a  store  is  closed  by  tbe  wrongful  act 
of  a  sheriff  in  seizing  and  in  temporarily  de- 
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taining  the  merchaodiae  tberein  under  an  ex- 
ecution, loss  of  profits  and  loss  of  good  will  are 
provable  as  elements  of  damage  in  an  action 
•f  trespass. 

7.  Sheriffs  and  oonstables  «=3l38(3)— To  Justi- 
fy recovery  for  trespass  by  seizing  merchan- 
dise In  store,  evidence  as  to  loss  of  good  will 
and  profits  must  contain  sufRoiant  data  for 
estimating  actual  damages. 

To  juatify  a  substantial  recovery  for  the 
loss  of  good  will  and  for  the  loss  of  profits  In 
an  action  of  'trespass  against  a  sheriff  for 
the  seizure  and  temporary  detention  of  a  stock 
of  merchandise  in  a  store,  the  evidence  must 
contain  sufficient  data  to  enable  the  jury,  with 
a  reasonable  degree  of  certainty  and  exactness, 
to  estimate  the  actual  damages, 

8.  Evidence  ^=9474 (1 9)— Owner  of  narohandlse 
may  testify  to  Its  valua. 

The  owner  of  a  stock  of  merchandise  may, 
as  such  owner,  if  he  knows  its  value,  testify 
thereto. 

Appeal  from  District  Court,  Lancaster 
County;  Clements,  Judge. 

Action  by  Amanda  K.  Gilbert  against 
George  Rothe  and  others.  From  judgment 
in  favor  of  the  plaintUI,  defendants  appeal 
and  plaintiff  files  cross-appeal.  Reversed 
and   remanded. 

A.  Q.  Wolfenbarger,  of  Lincoln,  for  ap- 
pellants. 

Ross  P.  Anderson  and  R.  J.  Greene,  both 
of  Lincoln,  for  appellee. 

Heard  before  MURRISSEY,  a  X,  and 
ALDRiCH.  LKTTON,  R0SE3,  DAI  and 
D£AN,  JJ. 

ROSE,  J.  This  is  an  actlcm  by  Amanda 
K.  Gilbert,  irtaiutiff,  to  recover  damages  re- 
sulting from  the  Illegal  acts  of  defendants 
in  seizing  the  stock  of  goods  In  a  bookstore 
owned  and  conducted  by  her  in  Lincoln,  in 
dispossessing  ber,  and  in  detaining  her  prop- 
erty five  days  before  returning  it  to  ber. 
The  items  of  damages  pleaded  are:  Injuring 
and  destroying  stock,  $1,000;  destroying 
plaintiff's  business  from  October  1,  1918,  to 
October  6,  1918,  and  injuring  it  for  a  year 
thereafter,  $1,000;  "mortiticatlon,  tanmiUa- 
tions,  and  disgrace."  |1,000;  total,  $3,000. 
Defendant  Lioreiuo  A.  Simmons  was  tbe  sher- 
iff and  defendant  Ge<»se  Rothe  was  deputy 
sheriff.  They  seized  and  detained  plaintiff's 
property  tmder  an  execution  Issued  by  di- 
rection of  defendant  Gertrude  J.  Cooper. 
The  bookstore  was  formerly  owned  by  David 
B.  Gilbert,  husband  of  plaintiff,  but  she 
bought  it  for  11,910  In  March,  1918,  at  the 
foreclosure  sale  of  a  chattel  mortgage  which 
he  bad  executed.  The  husband,  as  principal 
debtor,  and  plaintiff  had  previously  executed 
in  favor  of  defendant  Cooper  a  note  for 
$2,500  and  had  secured  the  debt  by  a  mort- 
gage on  a  lot  in  Lincoln.  The  amount  due 
on  the  real  estate  mortgage  March  22,  1918, 


when  a  decree  of  foreclosure  was  rendered, 
was  $2,731.47.  After  the  mortgaged  lot  had 
been  sold  at  sheriff's  sale  to  satisfy  the  de- 
cree, a  balance  of  $485.45  due  on  the  secured 
note  remained  unpaid.  Though  plaintiff,  tbe 
wife  of  the  principal  debtor,  had  not  bound 
her  separate  estate  for  the  i>ayment  of  ber 
husband's  debt,  and  was  not  personally  liable 
therefor,  a  deficiency  Judgment  was  rendered 
against  both  ber  and  ber  husband  for  $485.45, 
August  8,  1918.  On  this  deficiency  Judg- 
ment defendant  Cooper  caused  an  execution 
to  be  issued  to  tbe  sheriff  August  IS,  1918. 
To  prevent  proceedings  under  the  writ  a 
restraining  order  granted  by  the  district 
court  was  served  on  defendant  Cooper  Au- 
gust 29,  1918.  It  was  while  the  restraining 
order  was  in  force  that  the  sberiff  dispos- 
sessed plaintiff  and  seized  and  detained  her 
stock  of  goods.  The  Judge  presiding  In  the 
equity  court  ordered  tbe  release  of  the  levy 
and  the  return  of  the  goods  October  6,  1918. 
Later  the  deficiency  Judgment  was  set  aside 
in  the  equity  court  as  to  plaintiff  herein 
and  a  perpetual  injunction  was  granted  to 
prevent  defendants  herein  from  proceeding 
under  the  execution.  In  the  present  case 
defendants  demurred  to  the  petition  on  the 
ground,  among  others,  that  the  action  is  one 
to  recover  damages  for  the  violation  of  an 
Injunction  and  cognizable  only  in  the  equity 
court  where  the  injunction  was  granted. 
The  demurrer  was  overruled,  but  was  re- 
newed in  an  answer,  admitting  that  plaintiff 
was  the  owner  of  Oie  stock  of  goods  wlien 
seized,  and  denying  tliat  defendants  com- 
mitted any  unlawful  act  resulting  In  damage 
to  plaintiff.  The  trial  court  directed  a  non- 
suit as  to  tbe  plea  for  *^ortiflcation,  humil- 
iation, and  disgrace,"  and  Instructed  tbe 
Jury  that  plaintiff,  on  tbe  admissions  and  the 
andisputed  evidence,  was  entitled  to  recover 
nominal  damages,  at  least,  and  such  aetnal 
pecuniary  damages,  if  any,  aa  slie  bad  sus- 
tained as  a  result  of  the  selxure  and  deten- 
tion of  her  property.  From  a  Judgment  In 
favor  of  plaintiff  for  $1,000,  defendants  have 
appealed. 

[1]  The  litigants  do  not  agree  on  tbe  na- 
ture of  the  action.  Defendants  argue  that 
their  demurrer  should  have  been  sustained, 
because,  under  their  interpretation  of  the 
petition,  they  are  sued  for  violating  an  in- 
junction and  consequently  are  answerable 
only  in  equity  for  the  wrongs  pleaded. 
I>lalntlff  calls  ber  case  an  action  at  law  to 
recover  damages  for  trtspass  resulting  In 
the  seizure  and  detention  of  her  personal 
property.  Viewed  in  that  light,  she  unneces- 
sarily pleaded  a  conspiracy  by  defendants 
to  violate  tbe  restraining  order  and  to  de- 
prive her  of  her  property.  The  petltloa 
nevertheless  alleges,  in  substance,  that  she 
was  tbe  owner  of  tbe  stock  of  goods,  that 
defendants  wrongfully  dispossessed  her  and 
seized  her  merchandise,  and  that  they  11- 
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legally  detafned  ft  for  five  days,  thus  causing 
tbe  damages  pleaded.  Under  the  liberal  con- 
■tructlon  of  pleadings  authorized  by  tbe  code, 
tbe  trial  court  properly  held  that  plaintiff 
stated  a  cause  of  action  for  trespass.  With 
that  understanding,  tbe  case  was  tried  as 
an  action  at  law,  and  defendants  have  no 
substantial  reason  to  complain  of  tbe  over- 
ruling  of  their  demurrer  or  of  the  action  of 
tbe  trial  court  In  assuming  Jurisdiction  as 
a  court  of  law.  , 

A  more  serious  question  Is  raised  by  tbe 
contention  that  there  Is  no  competent  evi- 
dence sufficient  to  sustain  a  verdict  in  favor 
of  plaintiff  for  $1,000.  Tbe  store  was  wrong- 
fully closed  for  five  days  during  a  busy  sea- 
son and,  to  tbe  extent  of  nominal  damages, 
at  least,  there  was  no  defense  to  iriaintlff's 
dalm.  Tbe  amount  of  tbe  actual  damages, 
bowever,  depends  on  competent  evidence. 
The  principles  of  law  applicable  to  a  case  of 
this  kind  are  generally  well  settled.    ■ 

[2]  A  sheriff  who  levies  on  property  of  a 
wife  under  an  execution  atpalnst  her  husband 
Is  liable  for  resulting  damages. 

[S]  A  Judgment  creditor  who  knowln^y 
advises  or  ratifies  an  abuse  of  process  result- 
ing in  a  wrongful  seizure  of  jtersonal  prop- 
erty to  satisfy  tbe  Judgment  is  liable  as  a 
trespasser.  Murray  v.  Mace,  41  Neb.  60,  tS9 
N.  W.  387,  43  Am.  St  Bep.  664. 

[4]  In  tbe  absence  of  fraud,  malice  or 
otber  aggravating  circumstances,  mental  suf- 
fering is  not  an  element  of  damages  for  a 
trespass  resulting  in  a  sheriff's  temporary 
■elzure  of  personal  property.  Murray  v. 
Mace,  41  Neb.  60,  60  N.  W.  387,  43  Am.  St 
Bep.  664. 

[1]  In  the  absence  of  malloe,  fraud  or 
other  aggravating  circumstances,  the  meas- 
ure of  recovery  for  a  trespass  resulting  lb 
the  seizure  and  temporary  detention  of  per- 
sonal property  under  an  execution  is  tbe 
actual  pecuniary  damage  caused  by  such 
unauthorized  acta.  Murray  v.  Mace,  41  Neb. 
eo,  60  N.  W.  387,  43  Am.  St  Rep.  664. 

[i]  Where  a  store  la  closed  by  tbe  wrong- 
ful act  of  a  sheriff  In  sebslng  and  In  tem- 
poiurlly  detaining  the  merchandise  therein 
under  an  execution,  loss  of  profits  and  loss 
of  good  will  are  provable  as  elements  of 
damage  in  an  action  of  trespass.  12  R.  O. 
U  996,  997 ;  Kyd  v.  Cook,  56  Neb.  71,  76  N. 
W.  624,  71  Am.  St  Rep.  661. 

tl]  To  Justify  a  substantial  recovery  for 
tbe  loss  of  good  will  and  for  the  loss  of 
profits  In  an  action  of  trespass  against  a 
sheriff  for  the  seizure  and  temporary  de- 
tention of  a  stock  of  merchandise  In  a  store, 
the  evidence  must  contain  sufficient  data  to 
enable  tbe  Jury,  with  a  reasonable  degree  of 
certainty  and  exactness,  to  estimate  tbe  ac- 


tual damages.  12  B.  O.  U  997;  Kyd  v.  Cook, 
56  Neb.  71,  76  N.  W.  624,  71  Am.  St  Rep. 
661;  Sessingbaus  Milling  Co.  v.  Hanebrlnk, 
247  Mo.  212,  152  S.  W.  354,  Ann.  Cas.  1914B, 
876;  Burckbardt  v.  Burckbardt,  42  Ohio  St 
474,  61  Am.  Rep.  842;  Nightingale  v.  Scan- 
nell,  18  Gal.  315;  Shaw  v.  Jones,  Newton  * 
Co.,  133  Ga.  446,  66  S.  B.  240. 

[S]  Tbe  owner  of  a  stock  of  merchandise 
may,  as  such  owner,  it  be  knows  its  value, 
testify  thereto.  Jensen  v.  Palatine  Ins.  Co., 
81  Neb.  623, 116  N.  W.  286;  Bespen  v.  Union 
P.  R.  Co.,  82  Neb.  495,  118  N.  W.  98;  Neal 
V.  Missouri  P.  &.  COn  98  Neb.  460,  153  N. 
W.    402. 

In  tbe  present  case  there  was  no  founda- 
tion for  the  recovery  of  damages  for  "mor- 
tification, humiliation,  and  disgrace,"  and 
the  trial  court  properly  withdrew  that  Issue 
from  tbe  Jury.  Tbe  other  claims  for  dam- 
ages were:  Injuring  and  destroying  stock, 
$1,000,  and  destroying  plaintiff's  business 
for  five  days  and  Injuring  It  for  a  year,  $1,- 
000.  There  was  no  proof  Of  tbe  extent  to 
wblcb  any  particular  article  of  property  was 
Injured,  or  of  the  value  of  any  missing  or 
destroyed  property.  There  was  no  evidence 
to  support  a  finding  that  any  article  was 
either  taken  from  the  stock  or  physically 
destroyed  as  a  result  of  seizure  and  deten- 
tion. The  extent  of  actual  damages  depends 
on  the  testimony  of  plaintiff  and  her  bus- 
band.  Plaintiff  was  a  teacher  and  bad  no 
personal  knowledge  of  tbe  value  of  her  mer- 
chandise, but  as  owner,  she  was  permitted 
to  testify  that  tbe  value  of  tbe  stock,  when 
seized,  was  $5,000,  and,  when  returned,  $3,- 
000.  Her  husband,  who  had  qualified  him- 
self as  a  witness,  testified  to  the  same  effect 
The  testimony  of  both,  however,  shows  that 
the  principal  elements  of  actual  pecuniary 
damages  were  loss  of  profits  and  loss  of  good 
will.  Tbe  proofs  contained  no  direct  evi- 
dence showing  tbe  extent  of  the  loss  of  prof- 
its^ or  of  the  loss  of  good  will,  vt  of  Items 
comprising  either.  Both  of  these  elements 
are  susceptible  of  competent  proof  directed 
specifically  thereto.  For  the  failure  to  ad- 
duce such  evidence  no  reason  Is  given.  The 
Jury  were  left  without  sufficient  data  to  en- 
able them,  with  a  reasonable  degree  of  cer- 
tainty and  exactness,  to  estimate  tbe  actual 
damages  based  on  the  loss  of  profits  and 
the  loss  of  good  will.  Under  tbe  circum- 
stances of  this  case  graeral  opinions  of  value 
before  and  after  seizure  do  not  take  the 
place  of  proper  data.  Tbe  Judgment  of  $1,- 
000  is  not  supported  by  sufficient  competent 
evidence.  It  is  therefore  reversed  and  tbe 
cause  xemandedfor  further  proceedings. 

Reversed  and  remanded. 
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FELLERS  V.  HOWE.     (No.  21649.) 
(Supreme  Court  o£  Nebraska.    July  7,  1921.) 

(Synahut  ly  ihe  Court.) 

1.  Trial  $=9296(2)— If  two  Instructions  are  so 
related  that  if  one  Is  uplieid  the  other  lie- 
comes  harmless  error,  they  will  be  construed 
together  and  upheld. 

Where  exceptions  are  taicen  to  two  certain 
icstructions  given  by  tlie  trial  court,  and  it  ap- 
pears that  said  instructions  bear  such  relation 
to  each  other  that  if  one  is  upheld  the  other, 
at  most,  becomes  harmless  error,  said  instruc- 
tions will  be  construed  together,  and  upon  sus- 
taining the  former  the  ezceptiona  to  the  latter 
will  likewise  be  overruled. 

2.  Pleading  «=934  (4)— Construed  most  strong- 
ly against  pleader  where  no  complaint  made 
by  either  party. 

In  the  construction  of  certain  allegations 
in  a  pleading,  to  the  sufficiency  of  which,  in  so 
far  as  they  purport  to  state  the  fact  intended 
by  the  pleader,  no  complaint  is  made  by  either 
party,  the  rule  that  it  will  be  talien  most 
strongly  against  the  pleader  will  l>e  applied,  and 
the  general  rule  that  the  allegation  of  a  plead- 
ing shall  be  liberally  construed  with  a  view  to 
substantial  justice  between  the  parties  does  not 
apply. 

3.  Evidence  $=9527— Expert  ovldence  as  to  ef- 
fect on  health  of  breach  of  promise  held  ad- 
missible. 

Where,  in  a  breach  of  promise  suit,  certain 
practicing  physicians  were  permitted  to  testify 
generally  as  to  what  would  be  the  natural  ef- 
fect upon  the  physical  and  nervous  health  of  a 
woman  who  had  experienced  the  disappointment 
caused  by  a  brolcen  marriage  engagement  by 
her  affianced  under  conditions  stated  in  the 
hypothetical  question  set  forth  in  the  opinion, 
held,  for  reasons  stated  in  the  opinion,  no  er- 
ror. 

4.  Breach  of  marriage  promise  ^=92 1— Trial 
«=>207— Evidence  as  to  defendant's  reputa- 
tion for  wealth  held  admissible  and  properly 
limited  by  Instruction. 

Where,  in  an  action  for  breach  of  promise 
to  marry,  evidence  is  introduced  of  the  defend- 
ant's reputation  for  wealth  in  the  community 
in  which  he  lives,  when,  as  in  this  case,  it  is 
followed  by  an  instruction  to  the  jury  to  the 
effect  that  such  evidence  was  admitted,  not  for 
the  purpose  of  proving  the  defendant's  ability 
to  pay  damages,  but  only  as  tending  to  show 
the  condition  of  life  which  the  plaintiff  will 
have  secured  by  a  consummation  of  the  mar- 
riage contract,  held  no  error.  Stratton  v.  Dole, 
45  Neb.  472,  63  N.  W.  875. 

5.  Appeal  and  error  <s=9l068(3)— Where  ver- 
dict right,  instroctlons  technically  erroneous 
will  not  reverse. 

Although  certain  instructions  of  the  trial 
court  may  be  technically  erroneous,  yet  the 
same  will  not  worli  a  reversal  of  the  case, 
where  the  verdict  is  clearly  right  on  the  merits 
and  the  only  one  which  could  have  been  reach- 
ed upon  the  particular  issues  involved. 


6.  Trial  «=>233(2)— Reoital  to  Jury  of  allega- 
tions not  enpported  by  •videnee  ehoald  be 
avoided. 

Recital  to  the  jury  of  allegations  in  a  plead- 
ing to  support  which  no  evidence  bad  been  of- 
fered, although,  as  in  the  present  case,  not  al- 
ways sufficient  to  require  a  reversal  of  the  case, 
is  nevertheless  bad  practice  and  should  be  care- 
fully avoided  as  far  as  possible. 

7.  Appeal  and  error  «s»ll40((l) —Appellate 
court  may  affirm  upon  remittitur  of  excessive 
recovery.  "^ 

Where  the  only  reversible  error  appearing 
in  the  record  is  that  the  amount  of  the  recov- 
ery is  excessive,  but  not  as  the  result  of  passion 
or  prejudice. of  the  jury,  this  court  will  affirm 
the  judgment  upon  the  excess  being  remitted. 

(Additional  frttub**  hi  Bditorial  Staff.) 

8.  Breach  of  marriage  promise  «=>3 1— $23,000 
held  excessive  for  breach  of  marriage  prom- 
ise. 

In  action  for  breach  of  marriage  promise 
after  an  engagement  of  20  years  to  a  man 
worth  between  $50,000  and  |75,(X)0,  a  recovery 
of  $22,000  held  excessive  and  will  be  reduced  to 
$17,000. 

Aldrich,  J.,  dissenting. 

Appeal  from  District  Court,  Richardson 
County;  Raper,  Jadge. 

Action  by  Jennie  Fellers  against  Lonls 
Henry  Howe  for  breach  of  contract  to  marry. 
Judgment  for  plaintiff,  and  defendant  ^ap- 
peals.   Affirmed  on  condition. 

P.  R.  Halligan  and  T.  J.  Doyle,  both  of 
Lincoln,  and  KeUigar,  Femeau  &  Gagnon, 
of  Falls  City,  for  appellant. 

Dort  &  Cain,  of  Falls  City,  and  Stout, 
Rose  Wells  &  Martin,  of  Omaha,  for  appellee. 

Heard  before  MORRISSEY,  C.  J.,  AM)- 
RICH  and  FLANSBURG,  JJ.,  and  DICJK- 
SON  and  TROUP,  District  Judges. 

TROUP,  District  Judge.  This  is  an  action 
brought  liy  Jennie  Fellers,  appellee,  against 
Louis  Henry  Howe,  appellant  herein,  to  re- 
cover damages  for  an  alleged  breach  of  eon- 
tract  to  marry.  The  Issues,  as  contained  In 
the  pleadings,  may  be  briefly  summarized 
as  follows: 

The  petition  states  that  the  acquaintance 
and  friendship  between  plaintiff  and  defend- 
ant began  when  plaintiff  was  about  14  years 
of  age,  defendant  being  10  years  her  senior; 
that  the  continuance  of  this  friendship  ripen- 
ed into  attachment  and  courtship  and  cul- 
minated in  an  engagement  to  marry  in  De- 
cember, 1896;  that  from  time  to  time  from 
that  date  to  September  7,  1918,  defendant 
reiterated  promises  and  agreement  of  mar- 
riage; that  there  was  reliance  thereon  by 
plaintiff  until  September  7,  1918,  and  readi- 
ness upon  part  of  plaintiff  to  marry  at  any 
time;  that  plaintiff  gave  her  entire  time  and 
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affections  to  tbe  defendant  as  to  conrting, 
and  no  attention  to  any  other  man,  and  de- 
fendant did  likewise;  that  In  contemplation 
of  tbe  marriage  defendant  gave  plalntUT 
many  gifts;  tbat  no  exact  time  tor  the  mar- 
riage was  fixed  becanse  defendant  stated 
that  his  mother  was  old  and  she  and  plain- 
tiff would  be  nnable  to  get  along  together, 
but  that  he  would  arrange  It  and  they  would 
soon  be  married,  all  of  which  statements 
plaintiff  believed  and  relied  upon  and  kept 
herself  ready  for  the  marriage  at  any  time; 
tbat  npon  September  7,  1918,  plaintiff  re- 
quested tbe  fulfillment  of  said  agreement 
to  marry,  and  defendant  then  and  there,  for 
the  first  time,  refused  to  fotfll  bis  promise 
and  breached  said  agreement;  that  plaintiff 
had  greet  affection  for  defendant;  was  at  the 
time  of  filing  the  petition  41  years  old,  bad 
lost  her  expectations  of  advantageous  mar- 
riage and  settlement  In  life  and  of  matern- 
ity; she  was  injured  in  her  feelings  and  af- 
fections, humiliated  and  rendered  ill  and 
nervous;  that  defendant  daring  tbe  court- 
ship and  engagement  consulted  with  plain- 
tiff, and  she  assisted,  so  far  as  possible.  In 
helping  to  accumulate  his  property;  tbat  be 
is  passessed  of  real  estate  and  other  property 
worth  S88,000  and  plaintiff  prays  damages 
In  the  sum  of  $50,000. 

After  a  denial  of  all  allegations  In  the  pe- 
tition not  admitted  the  answer  of  defendant 
admits  that  the  marriage  contract  or  engage- 
ment existed  between  plaintiff  and  defendant 
for  several  years  prior  to  tbe  commencement 
of  tbis  action,  but  alleges  that  by  mutual 
agreement  no  time  was  ever  fixed  for  the 
marriage;  that  dnring  the  time  defendant 
was  conducting  the  farm  plaintiff  declined 
to  marry  defendant  because  she  did  not  care 
to  live  on  a  farm  with  bis  father  and  moth- 
er; tbat  after  the  death  of  bis  father,  in 
1901,  defendant  continued  to  live  on  the  farm 
and  care  for  his  mother,  aged  87  years ;  that 
plaintiff  from  time  to  time  declined  to  marry 
defendant  while  he  lived  with  his  mother, 
giving  as  a  reason  therefor  tbat  she  could 
not  get  along  with  his  mother,  and  defend- 
ant refused  to  forego  his  duty  to  his  mother; 
tbat  in  1916  plaintiff  became  afflicted  with 
goitre  and  other  ailments  which  permanent- 
ly affected  her  health  and  rendered  her  an 
Invalid,  weak  and  emaciated  in  body,  and  of 
onsound  mind,  and  unfit  for  the  marriage 
relation;  that  she  changed  from  a  courteous 
and  affectionate  to  a  discourteous,  cold  and 
hostile  disposition ;  and.  In  fact,  plaintiff 
made  it  so  disagreeable  that  defendant  had 
no  desire  to  visit  or  be  with  plaintiff;  that  in 
1911  defendant  was  anxious  to  marry  plain- 
tiff and  attempted  to  rent  a  house,  but  plain- 
tiff again  stated  that  she  would  not  marry 
him  while  his  mother  was  living,  and  reiter- 
ated this  statement  on  various  occasions  up 
to  and  Including  their  last  conversation  on 
fhe  subject  in  September,  1918.  The  reply 
of  plaintiff,  denying  all  allegations  In  tbe  an- 


swer not  admitted,  admits  plaintiff  became 
affected  with  goitre,  but  that  same  did  not 
appear  until  the  engagement  had  subsisted 
for  20  years,  and  that  said  ailment  did  not  in- 
capacitate her  for  marriage;  that  defendant 
at  no  time  disavowed  bis  promise  to  marry 
plaintiff,  but,  on  tbe  contrary,  adhered  to 
and  repeated  his  promise  during  the  entire 
period  of  her  ailment;  that  the  afi^liction 
was  temporary  and  curable,  and  had  been 
entirely,  radically  and  permanently  .cured. 
as  defendant  knew,  prior  to  his  breacb  of 
the  engagement  September  7,  1918. 

A  trial  of  the  action  to  a  court  and  jury 
resulted  In  a  verdict  for  tbe  plaintiff  for 
$22,000.  Judgment  was  rendered  thereon, 
and  defendant  appeals. 

The  chief  objection  by  the  defendant,  and 
that  most  urged,  both  in  the  oral  argument 
and  printed  brief,  is  to  the  giving  of  instruc- 
tion No.  18  by  the  trial  court,  whereby  it  Is 
claimed  tbe  court  withdrew  from  the  con- 
sideration of  the  jury  the  averment  of  the 
answer:  That  during  the  early  part  Of  the 
year  1911  the  defendant  was  anxious  to 
marry  the  plaintiff;  entered  into  negotia- 
tions to  rent  a  home;  that  plaintiff  told  the 
defendant  not  to  rent  a  home;  that  she  would 
not  marry  him  while  his  mother  lived,  and 
continually  thereafter  stated  she  would  not 
marry  him  while  his  mother  lived,  and  so 
stated  in  the  last  conversation  in  September, 
1918.    Instruction  No.  18  is  as  follows: 

"Touching  the  aUegation  of  defendant's  an- 
swer tbat  in  the  year  of  1911  defendant  was 
anxious  to  marry  plaintiff,  and  that  plaintiff 
then  stated  to  defendant  that  she  would  not 
marry  him  while  his  mother  was  living,  yon  are 
instructed  that  this  averment,  when  read  in 
connection  with  an  allegation  contained  else- 
where in  the  answer  that,  by  mutual  agree- 
ment between  the  plaintiff  and  defendant,  no 
time  was  ever  fixed  when  said  marriage  should 
take  place,  does  not  tender  the  issue  that  the 
plaintiff  by  her  own  conduct  or  statements  ter- 
minated the  contract  or  engagement  to  marry 
in  said  year." 

We  are  of  tbe  opinion  that  much  more 
importance  is  attached  to  this  alleged  error 
tbaa  tbe  situation  warrants.  Instruction 
No.  18  should  be  considered  in  connection 
with  Instruction  No.  16.  Instrnctloii  No.  16 
is  as  follows: 

"You  are  instructed  that  it  is  the  law  of  this 
state  that  facts  alleged  in  the  petition  and  ad- 
mitted in  the  answer  are  to  be  taken  as  true 
and  need  not  be  supported  by  evidence.  In 
tbis  connection  you  are  instructed  that  the 
plaintiff  alleged  the  existence  of  a  contract  be- 
tween plaintiff  and  defendant  to  marry  and  that 
defendant's  answer  'admits  that  a  marriage  con- 
tract or  engagement  to  marry  existed  between 
the  plaintiff  and  defendant  for  several  years 
prior  to  the  commencement  of  tbis  action.' 
You  will  therefore  accept  as  true  without  proof 
the  fact  of  a  continuing  'marriage  contract  or 
engagement  to  marry*  between  tbe  plaintiff  and 
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defmduit  for  a  period  of  aerenl  rears  prior  to 
the  commencement  of  this  action." 

That  part  of  defendant'g  answer  to  wblch 
Instruction  No.  16  refers  Is  as  follows: 

"The  defendant  admits  that  a  marriage  con- 
tract or  engagement  to  marry  existed  between 
the  plaintiff  and  defendant  for  several  years 
prior  to  the  commencement  of  this  action,  but 
the  defendant  alleges,  by  mutual  agreement 
between  the  plaintiff  and  the  defendant,  no  time 
was  ever  fixed  when  gaid  marriage  should  take 
placs." 

[11  If  instruction  No.  18  was  properly  giv- 
en, then  there  was  little  use  or  harm  in  giv- 
ing Instruction  No.  18,  for  the  giving  of  in- 
Btmction  No.  16  virtually  superseded  the 
necessity  for  Instruction  No.  18.  After  giv- 
ing instruction  No.  16,  then  instruction  No. 
18  was  much  of  the  nature  of  harmless  sur- 
plusage, and,  U  error  at  all,  was  error  with- 
out prejudice. 

[2]  Was  there  error  in  giving  Instruction 
No.  16?  We  think  not  We  beUeve  the  well- 
established  rule  in  construing  a  pleading, 
under  circumstances  similar  to  those  exist- 
ing under  wlilch  the  point  in  the  case  at  bar 
was  raised,  requires  that  It  be  taken  most 
strongly  against  the  pleader.  Gibson  v.  Par- 
lin,  13  Neb.  292,  13  N.  W.  405,  and  cases  cit- 
ed ;  Duval  v.  Advance  Thresher  Oo.,  85  Neb. 
181,  122  N.  W.  880,  123  N.  W.  1022. 

The  defendant  insists  that  the  allegations 
referred  to  should  be  liberally  construed, 
and  cites  in  support  thereof:  McArthur  y. 
Oarke  Drug  Co.,  48  Neb.  809,  67  N.  W.  861; 
Hartzell  v.  McClurg,  54  Neb.  313,  74  N.  W. 
625;  Butts  v.  Kingman  &  Co.,  60  Neb.  224, 
82  N.  W.  854;  Tacoma  MiU  Co.  v.  Gilcrest 
Lumber  Co.,  90  Neb.  104. 132  N.  W.  ^6;  and 
Keenan  v.  Sic,  91  Neb.  682,  136  N.  W.  841. 
It  is  true  these  decisions  hold  as  contended 
for  by  defendant,  but  decided,  however,  ap- 
parently in  pursuance  of  section  121  of  the 
Code  then  In  existence  requiring  the  allega- 
tions of  a  pleading  to  be  liberally  construed 
with  a  view  to  substantial  Justice  between 
the  parties.  This  section,  however,  has  been 
omitted  from'  the  Revised  Statutes  of  1913 
apparently,  and  no  longer  appears  therein, 
Bo  far  as  we  have  been  able  to  discover. 
Whether  this  omission  occurs  by  inadvert- 
ence or  otherwise  we  do  not  know ;  perhaps, 
however,  by  inadvertence  only.  What  this 
court  would  hold  to  be  the  rule  If  the  ques- 
tion was  presented  under  circumstances  sim- 
ilar to  the  cases  above  cited,  in  the  absence 
of  the  statute,  we  do  not  now  say,  nor  is  it 
necessary  at  this  time  to  determine,  for  the 
point  is  made  now  that  the  rule  applied  un- 
der the  circumstances  of  the  cases  above 
cited,  whether  with  or  without  the  aid  of  the 
statute,  has  no  application  to  the  situation  in 
the  case  at  bar,  and  does  not  abrograte  the 
rule  sought  to  be  applied  here.  In  every  one 
of  the  above  cases  cited  by  the  defendant  we 
believe  the  point  was  raised  on  demurrer. 


In  one  form  or  another,  usually  after  the 
case  had  been  tried,  to  the  sufficiency  of  the 
petition  in  not  stating  a  cause  of  acti«i,  and 
no  doubt  the  court  very  properly  held  under 
these  circumstances,  that  a  pleadini;  slioald 
be  liberally  construed  with  a  view  to  aob- 
stantlal  Justice  between  the  parties. 

But  that  is  not  the  situation  here.  Plain- 
tiff,  in  the  case  at  bar,  is  finding  no  fault 
With  the  part  of  the  defendant's  answer  in 
auestloa  There  is  no  claim  that  it  is  defi- 
cient or  that  It  la  other  than  what  It  pur- 
ports t»  be,  and,  taking  it  for  what  is  claim- 
ed it  plainly  purparts  to  be,  plaintlfr  insists 
that  the  allegation  that  the  defendant  "ad- 
mits that  a  marriage  contract  or  engage- 
ment to  marry  existed  between  the  plain- 
tiff (uid  defendant  for  several  years  prior 
to  the  commencement  of  this  action"  is  an 
admission  by  defendant  that  the  marriage 
contract  continued  throughout  the  period 
mentioned,  and  therefore  was  in  existence 
up  to  and  until  the  alleged  breach  of  the 
same  by  defendant,  shortly  prior  to  the  com^ 
mencement  of  this  action,  and  asked  tlie 
court  so  to  Interpret  to  the  Jury  this  part  of 
defendant's  answer,  which  the  court  did. 
If  the  rule  contended  for  by  plaintiff  prop- 
erly applies  In  this  instance,  and  we  think 
It  does,  then  certainly  the  defendant  cannot 
complain  of  the  construction  placed  upon  said 
pleading  by  the  court. 

Besides,  it  most  be  remembered  that  I)efora 
this  instruction  was  given  the  whole  of  th« 
evidence  in  the  case  had  been  adduced  in  the 
presence  and  hearing  of  the  court  and  Jury, 
and  we  feel  perfectiy  Justlfled  In  saying 
that  It  would  be  Impossible  for  any  one  to 
read  the  record  in  this  case  without  being 
convinced,  by  the  overwhelming  testimony, 
that  this  marriage  contract  was  never  re- 
nounced nor  abrogated  by  either  of  the  paz> 
ties,  either  in  1911  or  at  any  other  time  prior 
to  September  7, 1918.  Except  tlie  paragraph 
heretofore  quoted,  all  of  the  defendant's 
answer  seems  to  proceed  upon  this  theory, 
and  all  the  evidence,  defendant's  as  well  as 
plaintiff's,  except  for  the  bare  statement  of 
defendant  himself,  that  plaintiff  said  she 
would  not  marry  him  as  long  as  his  mother 
lived,  which  is  denied  by  the  plaintiff,  tends 
to  demonstrate  that  such  was  the  fact.  The 
defendant  continued  thereafter  to  visit  the 
plaintiff  almost  daily  up  to  the  very  day  be- 
fore she  started  for  Rochester  to  have  her 
operation  performed,  precisely  the  same  as 
he  had  done  all  the  years  before,  bestowing 
upon  her  presents,  affection  and  caresses  as 
only  one  engaged  to  be  married  would  be  ex- 
pected to  do.  It  is  unbelievable,  imder  the 
evidence,  that  either  party  understood  that 
the  marriage  engagement  had  l>een  broken 
at  any  time,  and  that  it  did  not  exist  at  all 
times  prior  to  September  7,  1918.  Evoi 
under  the  defendant's  own  theory  and  state- 
ment he  considered  the  consummation  of 
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tke  owrrlage  contract  nupended  only,  for 
l^D  bis  cro8»<examlnatlon,  after  being  asked 
If  he  did  not  continue  to  visit  tbe  plalntUt 
■Imoet  daily  and  bestow  presents  and  affec- 
tion and  caresses  npon  plaintiff  and  treat 
ber  In  all  respects,  after  tbe  Inddrat  of  1911, 
as  be  bad  done  all  the  years  before,  and  de- 
fendant admitting  tbat  be  had,  be  was  then 
asked  this  question: 

"Q.  And  while  yon  were  doing  that,  when 
yoQ  were  doing  all  of  that,  did  yon  consider 
the  Incident  dosed?  A.  I  did  not.  I  consider- 
ed it  closed  as  long  as  mother  lived." 

So  that,  under  tbe  defendant's  own  theory 
or  interpretation,  tbe  moment  bis  mother 
died  tbe  marriage  contract  would  be  revired 
in  all  its  original  force  and  effect  It  was 
only  by  the  defendant's  own  conduct  oa  and 
after  September  7,  1918,  by  bis  abandonment 
of  plaintiff  and  tbe  marriage  contract  and 
bis  refusal  to  have  anything  more  to  do  with 
ber,  that  the  marriage  contract  was  broken. 

If  this  be  tbe  true  situation,  as  we  think 
It  is,  then  the  trial  court  made  no  mistake 
in  its  construction  of  that  part  of  defendant's 
answer  contained  in  Instruction  No.  16.  If 
there  was  no  error  in  giving  instruction  Na 
16,  as  we  think  there  was  not,  then  instruc- 
tion No.  18  became  of  little  or  no  conse- 
quence, for,  at  most,  it  would  leave  the  alle- 
gations of  defendant's  answer  referred  to 
tn  instruction  No.  18  as  amounting  to  no 
more  tban  a  specific  denial  of  the  existence 
of  the  marriage  contract  after  1911;  an  alle- 
gation directly  inconsistent  with  bis  admis- 
sion, as  we  have  seen,  in  tbat  part  of  bis 
answer  as  construed  in  instruction  No.  16, 
tbat  there  did  exist  "a  continuing  marriage 
contract  or  engagement  to  marry  between 
tbe  plaintiff  and  defendant  for  a  period  of 
Mveral  years  prior  to  the  commencem«it  of 
this  actkm."  And  as  such  inconsistent  al- 
legation, of  course,  it  could  not  stand. 

"A  pleading  should  he  construed  with  refer- 
ence to  the  general  theory  upon  which  it  pro- 
ceeds; and  a  pleading  shoald  not  be  uncertain 
as  to  which  of  two  or  more  theories  is  relied 
on."  Phillips,  Code  Pleading,  g  354;  Keenan 
▼.  Sic  91  Neb.  682,  186  N.  W.  8«1. 

But,  again,  we  think  tbe  whole  matter  in- 
Tolved  in  instruction  No.  18  was  effectually 
disposed  of,  and  any  issue  that  may  have 
been  tendered  by  the  allegation  of  defend- 
ant's answer  in  this  respect  sufficiently  sub- 
mitted to  tbe  jury  by  the  court's  first  in- 
struction to  tbe  jury  on  tbe  merits  of  tbe  case 
and  after  a  statement  of  tbe  issues.  This 
Instruction  is  designated  as  No.  12,  and  is 
•a  follows: 

"It  is  admitted  bf  the  pleadings  and  the  tes- 
timony o(  both  parties  tbat  there  was  an  en- 
gagement or  promise  of  marriage  between  them. 
Mow,  onder  Uie  pleadings  of  this  case,  the  bar- 
den  Is  npon  the  plaintiff  to  prove  by  a  prepon- 
derance or  greater  weight  of  evidence  that 
the  plaintiff  was  ready  and  willing  to  marry 


defendant  at  all  times  after  said  engagement 
and  that  npon  or  about  the  7th  day  of  Sep- 
tember, 1918,  the  plaintiff  offered  to  marry  him 
as  she  had  promised  and  requested  him  to  fulfil 
bis  promise  to  marry  her." 

By  this  Instruction  the  trial  court  virtual- 
ly told  tbe  jury  that  plaintiff  could  not  re- 
cover at  all  unless  she  bad  established  by  a 
preponderance  of  tbe  evidence  all  of  tbe 
facts  embraced  in  said  instruction,  includ- 
ing the  fact  tbat  "plaintiff  was  ready  and 
willing  to  marry  defendant  at  all  timet  after 
said  engagement."  Tbe  Jury,  by  its  verdict 
for  plaintiff,  must  have  found  that  this  last- 
stated  fact  was  true.  If  it  did,  then  It  per- 
force ^ust  have  found  that  there  was  no 
broken  engagement  in  1911,  nor  at  any  other 
time  prior  to  September  7, 1918. 

We  are  of  tbe  opinion  tbat  the  exceptions 
to  instructions  No.  16  and  No.  18  are  not 
well  taken,  and  tbe  same  are  therefore  over- 
ruled. 

[3]  Certain  medical  gentlemen.  Doctors 
Mitchell  and  Hayes,  were  called  to  testify 
in  behalf  of  plaintiff,  and  to  each  was  put  a 
question,  hypothetical  in  form,  in  substance, 
as  follows :  In  a  case  where  there  has  been 
more  or  less  persistent  courtship  of  a  girl, 
beginning  at  tbe  age  of  about  16,  with  an 
engagement  to  marry  at  19,  to  a  man  tax 
years  her  senior,  and  this  courtship  continu- 
ed from  tbat  period  until  she  reaches  tbe 
age  of  40,  she  remaining  a  virgin  and  un- 
married, what  would  be  tbe  natural  effect 
of  tbat  experience  on  such  virgin  woman,  as 
to  her  physical  and  nervous  health,  of  the 
breaking  of  the  engagement  to  marry  by 
her  affianced  and  upon  being  told  by  him  that 
he  would  not  marry  ber? 

To  this  question  the  defendant  objected  as 
invading  the  province  of  tbe  jury,  not  a  prop- 
er matter  for  expert  testimony,  and  as  im- 
material and  Irrelevant.  The  objection  was 
overruled,  and  Doctor  Mitchell  answered  as 
follows: 

"I  am  not  an  authority  on  love  and  coartslup, 
but  I  do  know  this:  That  there  isn't  anything 
that  would  so  upset  the  nervous  system  as 
love  affairs  and  a  broken  engagement,  whether 
in  a  woman  or  in  a  man;  I  think  more  in  a 
woman  than  in  a  man." 

Doctor  Hayes,  to  whom  was  propounded  a 
similar  question,  answered,  oyer  a  similar  ob- 
jection, as  follows: 

"Tbe  effect  might  be  decidedly  exhaastive  to 
her  nervous  system." 

Tbe  plaintiff  then  asked  tbe  witness: 
"Now,   what  wonld  you   say   would   be   the 
natural  tendencies  of  that  experience?" 

To  which  tbe  witness  answered,  over  a  like 
objection  by  defendant: 

"Tbe  natural  tendency  would  be  that  the 
girl  was  suffering  a  depression,  nervous  de- 
pression, and  a  more  or  less  nervous  exhaus- 
tion." 
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The  chief  objectlcm  to  these  questions,  as 
we  view  It,  Is  the  meagre  foundation  laid  for 
expert  testimony  on  the  subject  We  think 
plaintiff  should  have  been  required,  first,  to 
show  what  the  actual  physical  and  nervous 
health  of  the  plaintiff  was  at  the  time  she 
received  the  knowledge  of  the  broken  engage- 
ment, and  then  to  have  asked  these  witnesses, 
upon  conditions  shown,  what  would  be  the 
natural  and  probable  effect  on  her  physical 
and  nervous  health  of  a  sudden  knowledge  of 
a  broken  engagement.  For  It  is  evldeat  that 
all  persons  are  not  affected  alike,  under  like 
circumstances.  It  depends  much  upon  the 
nature  and  temperament  of  the  Individual  as 
to  how  such  an  incident  as  the  one  in  ques- 
tion would  affect  such  individual.  -One  might 
be  prostrated  with  grief  followed  by  serious 
physical  and  mental  Ulness,  more  or  less  en- 
during, while  another  might  accept  It  with 
comparative  indifference.  Nor  does  the  same 
cause  always  produce  the  same  effect  upon 
the  same  person ;  it  depends  many  times  up- 
on the  particular  condition  of  the  physical 
and  nervous  health  of  the  individual  at  the 
time,  as  also  the  circumstances  under  which 
the  Incident  occurs. 

But,  with  all  this  admitted,  are  the  an- 
swers, as  given  by  the  witnesses,  prejudicial 
to  the  defendant,  so  prejudicial  as  to  require 
a  reversal  of  the  case?  We  think  not  Con- 
ceding, as  we.  may,  the  meager  basis  supplied 
In  this  instance  for  the  introduction  of  expert 
testimony  nevertheless  we  think  that  it  can- 
not be  said  the  situatl(m  was  one  entirely  des- 
titute of  ground  upon  which  evidence  of  this 
character  might  be  admitted.  It  Is  but  fair 
to  assume  that,  by  and  through' his  observa- 
tions and  experiences  in  more  or  less  con- 
stantly treating  per^ns  who  have  undergone 
an  experience,  or  like  experiences,  indicated 
by  the  facts  involved  in  the  hypothetical 
question,  a  practicing  physician  must  gain 
some  knowledge  of  the  natural  and  probable 
effects  such  an  experience  would  have  upon 
the  physical  and  mental  health  of  such  per- 
sons, which  the  average  layman  would  not 
possess.  This  is  all  that  is  required,  under 
the  authorities,  to  entitle  such  evidence  to  be 
received.  It  is  in  evidence  also  that  both 
these  physicians  bad  a  long  personal  ac- 
quaintance with  the  plaintiff;  Doctor  Mit- 
chell knowing  and  treating  her  occasionally 
ever  since  she  was  2  years  old,  and  Doctor 
Hayes  having  a  personal  acquaintance  with 
her  for  at  least  80  years.  With  this  fSct  in 
the  minds  of  the  witnesses  when  they  testi- 
fied, as  it  doubtless  was,  the  danger  of  any 
mistake  in  their  answer,  as  applicable  to  the 
Instant  case,  would  be  reduced  to  the  mini- 
mum. We  do  not  believe  such  error  obtained 
in  the  introduction  of  this  testimony  as  re- 
quires a  reversal  of  the  case,  and  the  exce]?- 
tlons  thereto  are  therefore  overruled. 

[4]  Complaint  is  also  made  that  the  court 
erred  in  admitting  evidence  of  defendant's 


reputed  wealth.  Evidence  was  received  from 
at  least  three  witnesses  as  to  defendant's  rep- 
utation for  credit  and  pecuniary  wealth  in 
the  community  in  which  he  lived  In  Sentem-i 
her,  1918.  But  this  was  followed  by  instruc- 
tion No.  25  to  the  jury: 

"That  said  evidence  wag  not  admitted  for  the 
purpose  of  proving  defendant's  ability  to  pay 
damages,  bat  as  tending  to  show  the  condition 
in  life  which  the  plaintiff  would  have  aecured 
by  consummation  of  the  marriage  contract" 

There  was  no  error  in  receiving  this  evi- 
dence, when  limited,  as  It  was,  in  Its  effect 
and  purpose,  by  the  above  Instruction. 
Stratton  v.  Dole,  45  Neb.  472,  63  N.  W.  875. 
and  cases  therein  cited.  Besides,  this  evi- 
dence was  followed  by  further  evidence  of  the 
same  witnesses  and  other  as  to  dofendant's 
actual  wealth,  and  in  no  Instance,  we  believe, 
did  the  amount  of  his  reputed  wealth  exceed 
that  given  as  the  amount  of  his  actual 
wealth,  and  neither  Is  anywhere  materially 
disputed  by  the  defendant.  This  assignment 
must  also  be  overruled. 

Upon  the  as.sumptton  that  the  defendant 
has  properly  interposed  the  alleged  existence 
of  plaintiff's  physical  and  mental  UlneMS  as 
a  defense  to  this  action,  he  objects  to  certain 
Instructions  given  and  others  refused  on  that 
phase  of  the  case.  There  may  be  some  ques- 
tion as  to  the  theory  upon  which  defendant 
was  entitled  to  have  this  phase  of  bis  defense 
considered  at  all.  It  is  true  he  recounts  at 
considerable  length  in  his  answer  the  irrita- 
bility of  plaintiff,  her  physical,  nervous  and 
mental  illness,  unfitting  her  for  the  marital 
relation,  and  he  and  others  testified  to  these 
facts  as  existing  subsequent  to  and  Including 
the  year  1916,  but  he  nowhere,  at  any  time, 
assigned  this  as  a  reason  for  refusing  to 
raarry  the  plaintiff ;  but  the  sole  and  only  rea- 
son assigned  for  his  refusal,  either  in  bis  an- 
swer or  his  evidence,  up  to  and  including  Sep- 
tember 7,  1918,  the  date  of  the  last  conversa- 
tion between  them  on  the  subject  Is  that 
plaintiff  refused  to  marry  defendant  so  long 
as  his  mother  lived.  So  It  would  seem  that 
the  only  theory.  If  any,  upon  which  defendant 
is  entitled  to  avail  himself  of  the  defense  of 
plaintiff's  impaired  health  is  a  recognition  of 
the  present  existence  of  the  marriage  con- 
tract, but  that  he  ought  not  to  be  held  liable 
for  its  breach  because  of  i^alntlff's  unfit 
physical  condition,  and  it  is  upon  this  theory 
only  we  feel  warranted  In  considering  this 
phase  of  the  case. 

The  chief  objections  Interposed  by  defend- 
ant on  this  branch  of  his  case  are  to  instruc- 
tions No.  13  and  No.  22,  given  by  the  court 
on  Its  own  motion,  which  may  be  considered 
together.     Instruction  No.  13  Is  as  follows: 

"The  defendant  alleges  that  the  plaintiff,  In 
September,  1918,  was  afflicted  by  a  disease  that 
rendered  her  unfit  for  the  marital  relation.  The 
burden  of  proof  is  upon  the  defendant  to  prove 
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by  •  preponderance  of  the  CTidence  that  the 
plaintiff  was  at  that  time  afflicted  by  some  dis- 
ease that  unfitted  her  permanently  for  the  mar- 
ital relation,  and  unless  the  defendant  has  so 
satisfied  ;ou  hj  a  preponderance  of  the  evi- 
dence you  should  find  against  the  defendant  on 
such  Issue." 

Instruction  No.  22  is  aa  f<dlow8: 

"In  order  that  an  illness  of  one  of  the  parties 
to  a  contract  to  marry  constitute  a  justification 
or  excuse  for  the  renunciation  of  the  contract 
or  refusal  of  the  other  party  to  consummate 
the  marriage,  it  is  necessary  that  such  illness 
be  permanent  and  incurable." 

[I]  At  first,  we  were  strongly  Impressed 
with  the  belief  that  the  giving  of  these  In- 
stractlons.  particularly  Instruction  No.  22, 
was  error  for  which  the  case  must  be  re- 
versed. Upon  mature  consideration  of  the 
whole  case,  as  reflected  by  the  evidence,  how- 
ever, we  conclude  that  the  objections  should 
be  overruled.  It  is  contended  by  the  defend- 
ant that  when  the  co.urt  instructed  the  Jury, 
in  instrnotion  No.  13,  that,  before  the  defend- 
ant could  avail  bims^  of  the  defense  plead- 
ed, it  was  incumbent  upon  him  lo  prove  that 
at  the  time  in  question  the  plaintiff  was 
afflicted  with  some  disease  which  unfitted  her 
permanentlif  for  the  marital  relation,  and 
when.  In  Instruction  No.  22,  the  court  told  the 
Jury  that,  in  order  that  an  illness  of  one  of 
the  parties  constitute  a  Jnstlflcatlon  for  the 
refusal  of  the  other  party  to  consummate  the 
marriage,  it  is  necessary  that  such  illness  be 
permanent  and  incurahle,  is  going  too  far  be- 
yond the  rule  established  by  the  great  weight 
of  authority  on  this  question.  We  think  we 
will  agree  with  the  defendant  that  the  court 
probably  erred  In  requiring  It  to  be  shown 
that  the  alleged  illness  of  plaintiff  was  per- 
manent and  inourable.  We  think  the  better 
rule  in  such  case  is  something  Uke  this: 
Where  disease  or  physical  disability  render- 
ing it  unsafe  or  improper  to  marry  has  de- 
veloped in  either  party  to  the  contract,  with- 
out intervening  fault  on  the  part  of  the  other, 
subsequent  to  the  making  of  the  contract  and 
before  Its  consummation  by  marriage,  such 
other  party  will  be  required  to  wait  a  reason- 
able time  for  a  cure  to  be  effected,  and  if  such 
disease  «r  disability  proves  to  be  of  a  perma- 
nent character,  may  refuse  to  carry  out  the 
contract.  See  9  C.  J.  339,  §  31,  and  cases  cit- 
ed. But,  as  before  stated,  we  think  this  case 
should  not  be  reversed  because  of  the  error 
complained  of.  If  with  or  without  these  in- 
stmctionB  a  verdict  for  plaintiff  is  the  only 
verdict  that  could  be  rendered  by  the  Jury  un- 
der the  erldoice,  the  case  will  not  be  reversed 
becanse  of  an  erroneous  instruction.  Strat- 
ton  v.  Dole,  45  Neb.  472,  63  N.  W.  875.  The 
evidence  imperatively  demands  a  verdict  for 
plaintiff  in  some  amount,  and  the  instruc- 
tions referred  to  could  not  affect  the  amount. 
In  this  connection  it  is  perhaps  proper  to 
give  a  brief  statement  of  what  the  evidence 


shows  in  regard  to  plaintUTs  Illness  and  the 
facts  and  circumstances  surrounding  the 
same.  The  undisputed  evidence  shows  that 
in  the  spring  of  1910,  and  after  the  contract 
of  marriage  between  plaintiff  and  defendant 
had  existed  for  nearly  20  years,  during  which 
time  the  plaintiff  enjoyed  almost  perfect 
health,  die  became  seized  with  pains  in  her 
neck,  whldi  gradually  grew  more  severe  and 
which  caused  her,  at  times,  to  be  exceedingly 
Irritable  and  nervons,  with  more  or  less  loss 
of  appetite,  and  so  continued  up  to  about 
Jaly,  1918,  although  at  no  time,  however,  was 
she  not  able  to  be  "up  and  about"  In  at- 
tempts to  discover  the  nature  of  her  illness 
she  visited  and  consulted  physicians  In  Lin- 
coln, CaiicagD,  and  the  Mayo  Brothers  at  Koch- 
ester,  Minnesota,  but  wlthont,  at  that  time, 
gaining  further  knowledge  of  the  true  cause  of 
her  ailment  She  then  visited  California, 
where  she  spent  some  time  with  the  hope 
that  a  change  of  climate  would  benefit  her 
health,  returning,  however,  bat  little  im- 
proved. Some  time  tbereaft»  it  waa  dis- 
covered she  was  afflicted  with  goitre,  and  aft- 
er advising  with  defendant  what  to  do,  stat- 
ing that  she  would  do  whatever  be  said.  In 
the  month  of  June,  1918,  she  returned  to  the 
Mayo  Brothers  at  Bocbester,  where  on  itera- 
tion for  the  removal  of  the  goitre  was  per- 
formed, and  where  she  remained  under  the 
doctor's  treatment  for  a  period  of  ten  weeks, 
returning  to  her  home  at  the  end  of  that  time, 
so  runs  the  evidence,  feeling  "good  and  very 
happy."  Doctor  Mitchell,  having  examined 
the  plaintiff  after  her  return,  testified  that 
the  goitre  bad  been  removed  so  that  there 
was  no  longer  any  enlargement  of  the  neck, 
and  that  the  Illness  had  in  no  way  incapaci- 
tated ber  for  the  consummation  of  marriage 
or  the  performance  of  the  marriage  functions, 
including  maternity. 

It  is  undisputed  that  during  the  whole 
period  of  her  illness,  except  for  the  short 
time  plaintiff  was  absent  from  home  for  the 
purposes  above  stated,  the  defendant  visited 
plaintiff  almost  dally,  accompanied  ber  and 
her  sister  on  their  trip  to  California,  corre- 
sponding with  her  in  her  absence,  and  treated 
her  with  love  and  endearment  in  all  respects 
as  he  had  done  thronghont  this  especially 
long  engagement,  even  up  to  the  very  even- 
ing before  her  departure  for  Bocbester  for 
the  operation,  when,  as  always,  be  bestowed 
upon  her  the  embraces  and  caresses  of  a  lov- 
er, yet  never  once,  then  or  at  any  other  time, 
intimated  that  he  desired  any  modification 
of  the  marriage  contract;  but,  on  the  con- 
trary, upon  an  occasion  shortly  befoi/e  her 
departure  for  Rochester,  the  plaintiff.  In 
speaking  to  defendant  of  ber  illness,  and 
stating  to  him  that  if  he  ever  got  tired  of  her 
or  came  not  to  care  for  her,  she  hoped  he 
would  tell  her  so  and  they  would  fix  matters 
up  In  some  way,  the  defendant  made  answer, 
as  tf«^ilied  to  by  plulutiff,  "be  aaid  he  never 
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would  give  me  up  as  lon^  as  tbere  was  a 
breath  In  my  body."  It  was  not  until  plain- 
tiff  returned  from  Rochester  "good  and  very 
bappy,"  as  plaintiff  and  others  testified  tbat 
defendant  manifested  a  disposition  to  have  no 
further  relations  with  her  and  to  abandon  the 
engagement  Under  these  undisputed  facts 
and  circumstances,  we  submit  that  the  only 
verdict  that  could  be  rendered  is  one  for 
plaintiff,  and  that  being  true,  the  objections 
to  the  instructions  last  referred' to  will  be 
overruled. 

Objections  are  made  to  a  number  of  other 
instructions  directed  to  the  merits  of  the 
case,  but  to  comment  on  each  separately 
would  extend  this  opinion  to  an  unnecessary 
length.  Suffice  it  to  say  they  have  all  been 
examined  and  considered,  and  we  find  no 
error  in  any  or  all  of  them  to  Justify  crlti- 
dsm. 

[I]  Again,  objections  are  made  to  numerous 
so-called  "instructions,"  but  which,  although 
paragraphed  and  numbered,  consist  simply  of 
a  recital  of  facts  alleged  in  the  pleadings. 
Some  of  these,  however,  contain  averments 
of  the  pleadings  to  support  which  no  evidence 
was  offered.  This  is  not  good  practice  and 
ought  to  be  avoided,  as  far  as  possible,  and 
the  court  should  submit  to  the  Jury  only  such 
issues  in  support  of  which  at  least  some  evi- 
dence has  been  admitted. 

[7,1]  The  final  obJecti<m  of  defendant  is 
that  the  verdict  is  excessive,  and  to  such  an 
ext«it  as  unmistakably  shows  passion  and 
prejudice  on  the  part  of  the  Jury  that  ren- 
dered it.  While  the  amount  awarded  may 
be  somewhat  more  than  should  be  permitted 
to  stand,  we  are  not  of  the  opinion  that  it  Is 
excessive  to  such  an  extent  as  indicates  pas- 
sion or  prejudice  on  the  part  of  the  Jury,  de- 
manding a  retrial  of  the  case,  or  that,  under 
the  rule,  forbids  this  court  from  properly  ad- 
Justing  the  amount  to  be  awarded. 

There  is  no  doubt  but  the  plaintiff  is  mti- 
tled  to  a  substantial  sum  for  the  breach  of 
this  contract.  She  gave  up  more  than  20  years 
of  her  young  life  to  the  defendant's  courtship 
of  her,  materially  aiding  him  in  his  business 
and  social  life  throughout  this  long  period, 
excluding  herself  in  the  meantime  from  the 
attentions  of  all  others  and  the  opportunities 
which  might  have  been  hers  to  contract  mar- 
riage with  another,  until  now  she  has  reach- 
ed an  age  quite  beyond  the  ordinary  mar- 
riageable age  of  a  maiden.  On  the  other 
hand,  it  must  be  said  to  the  credit  of  the  de- 
fendant that  throughout  all  the  years  of  bis 
oigagement  to  plaintiff  bis  relations  with  her 
have  never  been  other  than  honorable,  kind 
and  indulgent  in  every  respect  until  the  final 
breach  occurred. 

The  evidence  shows  both  the  reputed  and 
actual  wealth  of  the  defendant,  at  the  time  of 
the  breach,  to  be  all  the  way  from  $50,000  to 
$76,000.    The  actual  wealth  of  defendant  is 


by  no  means  the  sole  basis  on  which  dMnages 
in  a  case  of  this  nature  are  to  be  measured, 
but  it  is  a  circumstance  which  will  be  con- 
sidered In  fixing  a  proper  amount  We  are 
of  the  opinion  that  Justice  wUl  be  fully  sub- ' 
served  by  a  reduction  of  $5,000  from  the  Judg- 
ment as  awarded,  leaving  a  Judgment  of  $17,- 
000  as  the  amount  to  be  recovered. 

The  order  will  therefore  be  that  If  within 
20  days  from  the  filing  of  this  opinion  the 
plaintiff  file  in  this  court  a  remittitur  of  $5,- 
000,  the  Judgmoit  so  reduced  will  be  af- 
firmed; otherwise,  the  case  wiU  stand  i«- 
versed  and  a  new  trial  ordered, 

Affirmed  on  condition. 

ALDBICH,  J.,  dissents. 


U  ra  LAUOERBACK'S  ESTATE. 

LAUDERBACK  V.  LOBDELL. 

(No;  21072.) 

(Supreme  Court  of  Nebraska.    JxOj  7,  1921.) 

fByllabiu  ly   the  Court.) 

■I.  Apptal  and  error  «s>907 (3)— Correct  dster* 
minatlOR  below  of  fact  Issues  presented  by 
pleadings  presumed  in  abseooe  of  Mil  of  ex- 
ceptions. 
In  the  absence  of  a  bill  of  exceptions  pre- 
Berving  the  evidence,  this  conrt  will  presume 
that  the  district  court  correctly  determined  ev- 
ery istnie  of  fact  presented  by  the  pleadings. 

2.  Husband  and  wife  «=>278 ( I )— Postnuptial 
contract.  If  fair  and  equitable,  will  be  en- 
forced. 

Where  husband  and  wife,  because  of  the 
misconduct  of  one  of  them  Jostifytng  a  legal 
separation,  find  it  Impossible  to  dyeli  together 
in  harmony  and  nni^,  and  enter  into  a  con- 
tract for  the  settlement  of  all  their  proper^ 
rights,  and  each  relinqaisbes  all  rights  in  the 
property  of  the  other  and  to  inherit  from  the 
other,  and  providing  for  immediate  separation, 
such  contract,  if  fair  and  equitable,  will  be  en- 
forced by  the  court  with  respect  to  property 
rights. 

3.  Exeoutora  and  administrators  «=3l85 — Post- 
nuptial oontraot  held  to  debar  survivor  from 
receivlns  statutory  allowances. 

A  valid  postnuptial  contract  between  hus- 
bsnd  and  wife,  which  provides  that  each  relin- 
quishes all  rights  to  the  property  of  the  other 
and  releases  and  waives  all  right  of  each  to  in- 
herit from  the  other,  if  observed  by  both  until 
the  death  of  one  of  them,  will  debar  the  sur- 
vivor from  receiving  from  the  estate  of  the 
other  the  articles  of  personal  property  and  al- 
lowance which  the  statute  provides  for  the  sur- 
viving spouse. 

Appeal  from  District  Court,  Dawson  Coun- 
ty; Grimes,  Judge. 
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Proceedings  by  Reuben  Landerback,  wid- 
ower, to  determine  the  validity  of  a  post- 
nuptial contract  between  himself  and  Edith 
Lauderbacli:,  deceased,  and  for  allowances 
under  the  statute  as  gurvlTing  sponse.  Smith 
Lobdell  Interposed  a  claim.  Judgment  for 
claimant,  and  petitioner  appeals.    Affirmed. 

Cook  &  Cook,  of  Lexington,  for  appellant. 
D.  H.  Moulds  and  W.  A.  Stewart,  both  of 
Lexington,  for  appellee. 

Heard  before  LBTTON,  ALDRICH,  DAT, 
and  DEAN,  JJ.,  and  GOOD  and  RAPEK, 
District  Judges. 

GOOD,  District  Judge.  This  action  was  be- 
gun by  the  appellant,  Reuben  Landerback, 
widower  of  Edith  Lauderback,  to  determine 
the  validity  of  a  postnuptial  contract  be- 
tween hint  and  his  late  wife,  and  to  have 
set  over  to  him  the  specific  articles  of  per- 
sonalty and  allowances  which  the  statute 
awards  from  the  estate  of  a  deceased  spouse 
to  the  surviving  spouse.  His  application 
war  resisted  by  the  appellee.  Smith  Lobdell, 
father  and  heir  at  law  of  the  deceased  wife. 
Appellant  was  defeated  both  in  the  county 
and  district  courts,  and  has  appealed  to  this 
court 

The  parts  of  the  contract  that  are  mate- 
rial to  the  determination  of  this  case  are: 

"That  the  parties  hereto  are  man  and  wife. 
That  disagreements  have  arisen  between  them 
and  they  each  have  decided  their  future  wel- 
fare and  happiness  will  be  better  conserved 
if  they  live  separate  and  apart  and  maintain 
each  himself  and  herself.  In  order  to  make  a 
fair,  equitable  and  agreeable  division  of  their 
property,  both  real  and  pergonal,  the  said  Reu- 
ben Landerback  is  to  pay  to  said  Edith  Lauder- 
back, his  wife,  the  sum  of  $4,000.  •  •  • 
Said  Edith  Lauderback  to  have  all  household 
goods,  groceries,  dishes,  flour  and  other  house- 
hold utensils  and  supplies  now  In  the  home  of 
the  parties  hereto.  *  •  *  Said  Edith  Lau- 
derback being  ill  and  under  the  doctor's  care, 
and  having  removed  from  where  the  parties 
hereto  have  resided  to  the  home  of  her  sister, 
Mrs.  James  Beans,  all  of  said  property  is  to 
be  removed  from  said  premises  herein  described 
at  her  convenience  and  under  her  directions  and 
at  such  times  as  she  wishes  to  remove  the  same. 
*  *  *  In  consideration  of  the  foregoing  the 
parties  hereto  agree  that  from  now  henceforth 
and  for  evermore  they  will  live  separate  and 
apart  from  the  other,  keep  and  maintain  each 
themselves,  make  no  claim  or  demand  upon 
each  other  on  account  of  the  marriage  relation 
and  each  hereby  waives,  releated  and  quitclaims 
each  to  the  other  all  right  of  inheritance  and 
agreed  to  claim  nothing  from  the  property  each 
may  now  have  or  hereafter  acquire,  purchase  or 
own  in  the  future.  And  if  either  of  the  par- 
ties in  the  future  apply  for  absolute  divorce  that 
this  contract  and  this  settlement  shall  be  con- 
sidered as  full  payment  and  settlement  of  all 
alimony,  court  costs  or  attorney  fees  that  ei- 
ther might  ask  from  the  other  in  a  divorce 
suit." 

184  N.W.-« 


The  contract  was  signed  and  duly  acknowl- 
edged. 

[1]  1.  Appellant  asserts  that  the  contract 
is  Invalid  because  there  existed  no  sufficient 
grounds  to  entitle  either  to  a  divorce.  This 
is  a  question  of  fact  that  was  put  in  issue 
by  the  pleadings,  and  the  evidence  upon  this 
question  is  not  preserved  in  the  bill  of  ex- 
ceptions. This  question  cannot,  therefore, 
be  inquired  into  in  this  court,  for  it  will  be 
presumed,  in  the  absence  of  a  bill  of  excep- 
tions, that  there  was  sufficient  evidence  pre- 
sented to  sustain  the  findings  of  the  trial 
court  In  that  respect.  Gady  Lumlwr  Co.  v. 
Reed,  90  Neb.  293,  133  N.  W.  424. 

[2]  2.  Appellant  further  contends  that  the 
contract  is  -invalid  because  it  was  made 
before  the  parties  had  separated  and  In  con- 
templation of  a  future  separation  of  hus- 
band and  wife.  Whether  the  parties  had 
actually  separated  before  making  the  con- 
tract is  a  question  that  is  not  clear  from  the 
record.    The  contract  recites:  ' 

"Edith  Lauderback  being  ill  and  under  the 
doctor's  care,  and  having  removed  from  where 
the  parties  hereto  have  resided  to  the  home  of 
her  sister,  Mrs.  James  Beans,  all  of  said  prop- 
erty is  to  be  removed,"  etc. 

If  the  recital  In  the  contract  is  true,  then 
the  parties  had  separated  prior  to  the  enter* 
ing  into  the  contract.  The  answer  of  appel- 
lee contains  the  following  averment: 

"That  immediately  upon  the  execution  of  said 
contract,  said  Reuben  Lauderback  and  his  said 
wife,  Edith,  separated  and  lived  separate  and 
apart  durmg  the  remainder  of  the  lifetime  of 
the  wife." 

This  averment  would  Indicate  that  the 
separation  occurred  Immediately  upon  and 
coincldently  with  the  making  of  the  contract. 
Whether  the  actual  separation  occurred  prior 
to  the  making  of  the  contract  or  Immediately 
upon  Ui  execution  is,  in  our  view,  unimpor- 
tant, rt  is  difficult  to  perceive  any  good  rea- 
son for  holding  that  such  a  contract  may  be 
valid  if  entered  Into  after  the  separation, 
and  that  it  would  be  invalid  if  made  at  the 
time  of  separation.  If  sufficient  grounds 
for  separation  existed  and  the  husband  and 
wife  found  it  impossible  to  live  together  in 
harmony  and  unity,  there  seems  to  be  no 
substantial  reason  for  holding  that  if  they 
first  separated  they  might  enter  into  a  con- 
tract settling  their  property  rights  and  pro- 
viding for  living  apart,  and  that  they  could 
not  make  such  contract  to'  be  followed  by  an 
immediate  separation.  Elliott,  in  his  work 
on  Contracts,  vol.  1,  i  414,  says: 

"It  is  obvious  that,  notwithstanding  the  hus- 
band and  wife  are  given  the  power  to  contract 
with  each  other,  they  cannot  enter  Into  an 
agreement  which  contravenes  the  public  policy 
of  the  state  where  it  is  executed.  Thus  con- 
tracts between  husband  and  wife  looking  to  a 
future  separation  or  to  assist  in  the  procure- 
ment of  a  divorce  are  invalid.    However,  when 


Digitized  by 


Google 


130 


184  NOBTHWESTEBN  BEPOBTEB 


(N^ 


the  parties  at  the  time  of  or  after  the  separa- 
tion enter  into  a  separation  agreement  fair  as 
to  all  parties,  it  is,  with  a  few  exertions,  held 
valid  and  enforceable,  so  far  as  property  rights 
therein  contracted  for  are  concerned." 

Jndge  Field,  In  the  case  of  Wells  v.  Stout, 
9  CaL  479,  494,  says : 

"From  these  authorities,  and  others  to  the 
same  effect  might  be  cited,  it  is  clear  that,  by 
the  settled  law  in  the  United  States,  such  agree- 
ments are  not  invalid,  becaaae  against  sound 
principles  of  policy,  and  are  upheld  and  en- 
forced, •  •  ♦  if  followed  by  immediate  sepa- 
ration, or,  if  separation  has  previously  taken 
place." 

In  Edleson  v.  Edleson,  179  Ky.  SOO,  200  S. 
W.  625,  2  A.  L.  R.  689,  It  Is"  said : 

"It  has,  however,  long  since  been  thoroughly 
established,  as  an  equitable  doctrine,  that  a 
contract  between  husband  and  wife  made  in  con- 
templation of  the  continuance  of  a  previous 
separation,  or  in  contemplation  of  immediate 
separation,  where  disagreements  have_  arisen 
between  them,  and  the  contract  has  for  its  pur- 
pose an  adjustment  of  their  respective  property 
rights,  and  the  making  of  a  provision  for  th< 
support  of  the  wife,  will  be  enforced,  in  equity, 
if  fairly  made  and  just." 

In   RandaU   v.    Randall,  37   Mich.   563, 
Jndge  Cooley  says: 

"When  a  separation  has  actually  taken  place, 
or  when  it  has  been  fully  decided  upon,  and  the 
articles  contemplate  a  suitable  provision  for 
the  wife  and  children,  or  an  equitable  and  suit- 
able division  of  the  property,  the  benefits  of 
which  both  have  enjoyed  during  the  coverture, 
no  principle  of  public  policy  is  disturbed  by 
them;  on  the  contrary,  if  they  are  fair  and 
equal,  and  are  not  the  result  of  fraud  or  coer- 
cion, reasons  abundant  may  be  found  for  sup- 
porting them,  in  their  tendency  to  put  an  end 
to  controversies,  to  prevent  litigation,  and  to 
give  to  the  wife  an  independence  in  respect  to 
her  support,  which  without  some  such  arrange- 
ment she  coold  not  have  under  the  drcurn- 
stancea."  m 

Many  other  cases  bolding  to  the  same  ef- 
fect might  be  cited  ftom  other  Jurisdictions, 
but  the  position  that  where  husband  and 
wife  find  it  impossible  to  dwell  together  In 
harmony,  because  of  the  misconduct  of  one 
which  would  warrant  a  legal  separation,  de- 
cide to  enter  Into  a  contract  adjusting  all 
the  property  rights,  and  each  relinquish 
any  rights  In  the  property  of  the  other,  and 
providing  for  the  Immediate  separation  of 
the  parties,  is  valid  and  wIU  be  enforced,  is 
supported  by  the  great  weight  of  modern 
authorities,  and  is  in  consonance  with  rea- 
son and  Justice.  There  is  nothing  in  the  rec- 
ord In  this  case  to  Indicate  that  the  contract 
of  settlement  and  for  separation  was  un- 
fair or  Inequitable,  the  parties  having  freely 
entered  Into  the  same  and  lived  up  to  it  un- 
til the  death  of  one  of  the  parties,  there  ap- 
I>ears  to  be  no  good  reason  for  not  enforcing 
the  same. 


[3]  3.  Appellant  Insists  that,  regardless 
of  the  contract,  he  was  entitled  to  the  specif- 
ic articles  of  personal  property  and  the  al- 
lowance provided  by  statute  for  the  surviv- 
ing spouse.  We  think  the  contract  of  the 
parties  was  Intended  to  setUe  absolutely  and 
complet«?ly  all  the  property  rights  of  the  par- 
ties, and  that  each  should  relinquish  any 
right  to  an  inheritance  of  the  pr(H>erty  of 
the  other.  We  can  see  no  good  reason  why 
appellant  should  be  allowed  the  statutory 
allowance,  any  more  than  be  would  be  en- 
titled to  inherit  generally  from  his  wife. 
By  his  contract  he  waived  and  terminated 
any  right  to  any  inheritance  or  to  any  part 
of  the  property  of  his  wife.  We  hold  that, 
the  parties  having  made  and  carried  out  a 
contract  for  the  complete  settlement  of  all 
their  property  rights,  the  husband  was  by 
such  contract  debarred  from  any  part  of  the 
estate  of  bis  deceased  wife,  and  that  he  was 
not  entitled  to  the  statutory  allowance  out 
of  the  estate  of  his  deceased  wife. 

The  Judgment  of  the  district  court  Is 

Affirmed. 


SIMON  V.  H.  J.  CATHROE  CO.  et  al. 
(No.  21936.) 

(Supreme  Court  of  Nebraska.    July  15.  1921.) 

(Sullabui  hv  Editorial  Btaf.) 

Master  and  servant  ®=>4I8(6)— Court's  finding 
on  evidence  In  compensation  oase  conduslva. 
A  finding  of  the  district  court  on  an  issue 
of  fact  in  a  compensation  case  will  not  be  set 
aside  on  appeal,  where  it  is  supported  by  8u£B- 
cient  evidence,  or  where  the  evidence  is  substan- 
tially conflicting,  unless  the  finding  is  clearly 
wrong. 

Appeal  from  District  Court,  Lancaster 
County;  Stewart,  Judge. 

Claim  by  one  Simon,  employee,  for  compen- 
sation under  the  Workmen's  Compensation 
Act,  opposed  by  the  H.  J.  Cathroe  Company, 
employer,  and  the  London  Guarantee  &  Ac- 
cident Company,  in  which  compensation  was 
awarded.  Subsequently  the  employee  applied 
for  increased  compensation  on  the  ground 
of  permanent  partial  disability  throu$;h 
change  In  condition.  Judgment  for  the  em- 
ployer and  the  employee  appeals.  Affirmed. 
R.  J.  Greene,  of  Lincoln,  for  appellant 
Kennedy,  Holland,  De  Lacy  &  McLaughlin, 
of  Omaha,  for  appellee. 

Heard  before  MORRISSEY,  C.  J.,  and 
ALDRICH,  DAY,  DEAN,  FLANSBURG,  and 
ROSE,  JJ. 

PER  CURIAM.  This  is  a  Claim  under  the 
Workmen's  Compensation  Act.  Laws  1913, 
c.  198.    Plaintiff  was  injured  while  in  the  em- 
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ploy  of  defendant,  H.  J.  Cathroe  Company, 
and  under  judgments  heretofore  pronounced 
has  recovered  compensation.  The  present 
proceeding  is  In  the  nature  of  an  application 
to  have  the  court  declare  that  there  has  been 
a  change  In  plaintiff's  condition  since  the 
former  judgment  wherein  plalntilf  was  found 
to  be  suffering  from  permanent  partial  dis- 
ability, and  the  court  is  now  asked  to  hold 
that  he  is  suffering  from  permanent  total 
disability.  There  was  no  new  question  of  law 
presented,  and  the  question  before  the  fial 
court  was  one  of  fact  Plaintiff  offered  the 
testimony  of  men  eminent  in  the  profession 
of  medicine  and  surgery,  one  of  whom  had 
performed  the  original  operation  on  plaintiff 
and  had  testified  on  a  former  bearing  of  the 
case.  Without  undertalclDg  to  quote  this 
testimony,  but  giving  it  the  full  force  that 
plaintiff  claims  it  is  entitled  to,  we  may  say 
tbat  it  tends  to  support  plaintiff's  dalm  of 
permanent  total  disability.  But  defendant 
offered  testimony  of  others,  also  eminent  in 
the  profession  of  medicine  and  surgery,  and, 
.  without  setting  out  their  testimony,  it  may 
be  said  that  it  shows  plaintiff  is  suffering 
permanent  partial  disability.  On  this  con- 
flicting evidence  the  trial  court  found  goner- 
ally  for  the  defendants. 

It  is  the  settled  law  of  this  state  that  a 
finding  of  the  district  court  on  an  issue  of 
fact  In  a  compensation  case  will  not  be  set 
aside  on  appeal  where  It  is  supported  by 
sufficient  evidence,  or  where  the  evidence  is 
substantially  conflicting,  unless  the  finding  is 
dearly  wrong.  Manning  v.  Pomerene,  101 
Neb.  127,  162  N.  W.  492 ;  Miller  v.  Morris  & 
Co.,  101  Neb.  169,  162  N.  W.  41T;  Kanocholt 
V.  Garrett  Laundry  Co..  101  Neb.  702,  164  N. 
W.  708;  Anderson  v.  Klene.  103  Neb.  773.  174 
K  W.  301;  American  Smelting  &  Refining 
Co.  V.  Cassll,  104  Neb.  706,  178  N.  W.  630 ; 
Lincoln  Gas  &  Electric  Light  Co  v.  Crowley, 
104  Neb.  701,  178  N.  W.  WO;   Chrlstensen  v. 

Protector  Sales  Co.,  105  Neb. ,  181  N.  W. 

146.    And  this  is  the  general  rule.    Note  to 
Li,  R.  a.  1916A,  266. 

The  evidence  being  ample  to  sustain  the 
Judgment,  the  issue  of  fact  determined  by  the 
trial  court  will  not  be  disturbed. 

The  Judgment  Is  affirmed. 


SHANNER   BROS.  v.  VILLAGE  OF  PAGE, 
HOLT  COUNTY.     (No.  21607.) 

(Supreme  Court  of  Nebraska.    July  7,  1921.) 

(ByUabus  hy  the  Court.) 

I.  Municipal  corporations  <S=3323(3)— Suit  to 

enjoin  construction  of  sidewalk  as  contrary 

to  ordinance  held  properly  dismissed  as  not 

supported  by  evidence. 

In  an  action  by  resident  property  owners 

to  enjoin  a  village  from  "further  permitting  or 
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allowing"  a  certain  sidewalk  to  be  construct- 
ed contrary  to  an  established  grade  and  in 
violation  of  an  ordinance  of  the  village  govern- 
ing the  construction  of  sidewalks,  there  being 
no  evidence  to.  show  tbat  the  village  had  either 
authorized  the  construction  of  such  sidewalk 
or  that  it  had  taken  any  part  in  such  construc- 
tion, held,  tbat  the  action  of  the  district  court 
in  dismissing  the  cause  at  the  dose  of  plain- 
tiff's evidence  was  proper. 

2.  Injunction  ^=>77( I)— Mandamus,  not  Injuno- 
tion,  a  proper  remedy  to  enforce  performance 
of  duty  of  municipality. 
The  remedy,  if  any,  to  enforce  the  perform- 
ance of  a  mandatory  duty  of  a  municipal  cor- 
poration Is  mandamus,  and  not  injunction. 

Appeal  from  District  Court,  Holt  County ; 
Dickson,  Judge. 

Action  by  Sbanner  Bros,  against  the  Vil- 
lage of  Page,  Holt  County,  to  enjoin  the 
construction  of  certain  sidewalks.  Judgment 
for  defendant,  and  plaintiffs  appeaL  Af- 
firmed. 

H.  M.   Uttley,  of  O'Neill,   for  appellants. 
J.  A.  Donahoe.  of  O'Neill,  for  appellee. 

Heard  before  LETTON,  DAY,  and  DEAN, 
JJ.,  and  CLEMENTS  and  MORNING,  Dis- 
trict Judges. 

MORNING,  District  Judge:  Action  by 
plaintiffs  as  residents  and  property  owners 
of  the  village  of  Page  to  enjoin  said  Village 
from  permitting  certain  sidewalks  to  be  con- 
structed in  violation  of  a  certain  ordinance 
of  said  village  governing  the  laying  of  side- 
walks. From  a  judgment  for  defendant, 
plaintiff  appeals. 

The  petition  alleges  in  substance  that  plain- 
tiffs are  residents  and  property  owners  of 
said  village,  that  the  village  is  a  municipal 
corporation  organized  under  tlie  laws  of  this 
state,  that  said  village  duly  and  regularly 
adopted  and  established  a  system  of  grades 
throughout  said  village  for  sidewalks,  that 
said  village  Is  causing  and  permitting  a  cer- 
tain designated  sidewalk  (specifically  de- 
scribed) to  be  constructed  without  paying 
any  regard  to  the  established  grade,  over 
the  protest  and  objection  of  plaintiffs  duly 
made  to  the  authorities  governing  said  vil- 
lage, and  that  said  sidewalk,  so  being  con- 
structed, by  and  with  the  consent  of  the 
vlUage  of  Page,  and  the  trustees  thereof, 
does  not  conform  to  the  grade  established 
and  adopted,  "either  with  reference  to  its 
location  distant  from  the  property  adjacent 
thereto  or  with  the  grade  in  elevation  aa 
adopted  by  said  village."  It  is  further  al- 
leged that  to  permit  said  sidewalk  to  be 
established  without  regard  to  the  grade  will 
materially  and  substantially  affect  the  rights 
of  plaintiffs  and  all  other  atizens  of  said 
village  of  Page;  that  no  action  at  law  to 
recover  damages  for  such  failure  would  be 
adequate,  or  could  be  maintained  by  the  dif- 
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ferent  citizens  of  said  vlUage,  and  that  to 
permit  the  said  village  and  the  trustees  there- 
of to  allow  sidewalks  to  be  bailt  without 
conforming  to  grade  would  be  a  serious  in- 
jury and  detriment  to  the  village  and  all 
cltizena  thereof.  There  was  a  prayer  for 
an  injunction  restraining  defendant  from  fur- 
ther permitting  or  allowing  sidewalks  to  be 
built  in  said  village  unless  they  conform  to 
the  established  grade. 

At  the  close  of  plaintiffs  evidence,  on  mo- 
tion of  defendant,  the  court  dismissed  the 
action  at  the  costs  of  plaintiffs.  The  judg- 
ment of  dismissal  was  on  October  10,  1919. 
The  transcript  for  appeal  was  filed  in  this 
court  on  June  21,  1020.  On  the  day  the 
Judgment  was  entered,  however,  plaintiffs 
filed  in  the  court  below  a  "motion  for  re- 
hearing of  this  cause,"  which  is  in  the  nature 
of  an  argument  intended  to  convince  the 
court  that  the  Judgment  was  contrary  to  law 
and  the  evidence  and  not  sustained  by  the 
evidence.  This  motion  was  not  passed  upon 
by  the  district  court  until  the  29th  day  of 
March,  1920,  when  It  was  overruled.  The 
appeal  to  this  court  was  perfected  within 
three  months  from  the  date  of  the  ruling  of 
the  court  on  said  motion.  We  have,  with 
some  misgiving,  concluded  to  treat  this  mo- 
tion as  one  for  a  new  trial  and  thus  avoid 
the  necessity  of  dismissing  the  case  for  want 
of  Jurisdiction  to  hear  It 

If  It  were  not  for  the  allegation  of  the 
fourth  paragraph  of  the  petition  there  would 
be  nothing  contained  In  It  to  Indicate  that 
the  village  is  in  any  way  an  active  party  to 
the  construction  of  the  sidewalk  complained 
of.  It  Is  there  alleged  that  the  village  Is 
"causing  and  permitting"  It  to  be  done.  The 
prayer  for  an  Injunction  Is  that  defendant 
be  restrained  "from  further  permitting  or 
allowing  sidewalks  to  be  built  In  said  vil- 
lage of  Page  unless  the  same  conform  to 
and  are  in  accordance  with  the  established 
grade."  There  Is  a  total  lack  of  evidence 
either  offered  or  received  tending  to  show 
that  the  village  either  authorized  or  consent- 
ed to  the  construction  of  the  sidewalk  com- 
plained of,  or  that  It  In  any  way  actively 
participated  In,  or  connived  at,  Its  construc- 
tion. Indeed,  the  plaintiffs  themselves  prov- 
ed by  the  testimony  of  the  village  clerk  that 
no  action  had  been  takoi  by  the  village  board 
authorizing  the  construction  of  this  sidewalk. 

[2]  The  question,  then,  is  whether  a  party 
who  can  show  himself  aggrieved  by  the  lay- 
ing of  a  sidewalk  In  a  village  can  maintain 
Injunction  against  the  village  without  al- 
leging and  proving  that  the  village  Is  in  some 
way  responsible  for  the  work  being  done. 
We  think  the  question  must  be  answered  In 
the  negative.  If  the  village  owes  any  active 
duty  to  plaintiffs  in  the  matter  the  remedy 
Is  not  Injunction,  but  mandamus  to  compel 
It  to  perform  that  duty.  Moores  v.  State, 
71  Neb.  522,  99  N.  W.  249,  116  Am.  St.  Bep.  < 


605;  State  v.  City  of  Kearney,  25  Neb.  262, 
41  N.  W.  175,  13  Am,  St  Rep.  493;  State  v. 
City  Council  of  City  of  Lincohi,  98  Neb.  634, 
154  N.  W.  217.  But  we  think  there  Is  no 
duty  resting  upon  the  village  to  maintain 
an  injunction  suit  against  the  parties  re- 
sponsible for  the  Improvement,  for  the  pro- 
tection of  aggrieved  citizens  or  complaining 
parties.  If  sidewalks  are  being  constructed 
by  private  parties  in  violation  of  the  ordi- 
nances of  said  village,  these  plaintiffs,  If  they 
have  a  right  of  action  at  all,  can  maintain 
It  themselves  against  the  responsible  parties, 
and  are  In  no  position  to  maintain  an  In- 
junction suit  against  the  village  to  restrain 
it  from  "further  permitting"  the  work  to  be 
done.  And  we  fail  to  find  any  convincing 
or  satisfactory  evidence  In  the  record  that 
the  sidewalk  complained  of  was  being  built 
contrary  to  the  village  ordinances  and  not 
according  to  the  established  grade.  No  sur- 
veyor was  called  as  a  witness,  and  the  only 
evidence  on  the  subject  of  Improper  grade 
or  location  of  the  sidewalk  was  of  the  most 
vague,  indefinite,  and  conjectural  character. 

[1]  We   think   the   action   of   the  district , 
court  in  dismissing  the  petition  was  right, 
and  the  judgment  Is  affirmed. 


MILLER  V.  VANICEK   (PIMPER,   latorvM. 
•r).     (No.  21664.) 

(Supreme  Gonrt  of  Nebraska.    July  20,  1921.) 

(Bvllahua  ly  the  Court.) 

1.  Vendor  and  purchaser  €=»220— ''Bona  fide 
purchaser"  defined. 

A  "bona  fide  purchaser"  of  land  is  one  who 
purchases  for  a  valuable  consideration  paid  or 
parted  with,  without  notice  of  any  auspicious 
circumstance  which  would  put  a  prudent  man 
upon  inquiry. 

[Ed.  Note.— For  other  definitJons,  see  Words 
and  Phrases,  First  and  Second  Series,  Bona 
E^de  Purchaser.] 

2.  Reformation  of  Instruments  •=>2ft— Con- 
tract of  sale  may  be  reformed  to  correct  fflu> 
tuat  mistake  as  against  purchaser  charge*- 
ble  with  notice. 

Where  it  is  shown  by  clear,  satisfactory, 
and  convincing  testimony  that  a  mutual  mistake 
in  the  description  of  property  in  a  contract  of 
sale  has  been  made,  a  court  of  equity  will  re- 
form the  instrument  so  as  to  reflect  the  real 
contract  between  the  parties;  and  this  rule 
will  also  be  applied  as  against  a  third  party 
purchaser  chargeable  with  notice  of  such  mis- 
take. 

3.  Vendor  and  purchaser  <S=>229(I) —Third 
person  held  chargeable  with  notice  of  mistake 
in  contract,  so  that  it  might  be  reformed  as 
against  him. 

Evidence  examined,  and  held  that  the  inter- 
vener was  not  a  bona  fide  purchaser;    that  he 
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foUowed  up,  would  have  disclosed  that  there 
was  a  mistake  made  in  the  contract  in  de- 
scribing the  land. 

Appeal  from  District  Court,  Holt  County ; 
Dickson,  Judge. 

Action  by  Thomas  J.  Miller  against  Frank 
Tanicek,  in  which  Frank  J.  Pimper  interren- 
ed.  From  Judgment  for  plaintiff,  dismissing 
Intervener's  petition,  he  appeals.  -  Affirmed. 

Courtrlght,  Sidner,  Lee  &  Jones,  of  Fre- 
mont, for  appellant. 

J.  J.  Harrington,  of  O'Neill,  for  appellee 
Miller. 

J.  A.  Donohoe,  of  O'Neill,  for  appellee 
Vanicek. 

Heard  before  USfTTON,  ALDRICH,  DAT, 
and  DEIAN,  JJ.,  and  GOOD,  District  Judges. 

DAT,  J.  Thomas  J.  Miller,  the  plaintUf, 
commenced  this  action  in  the  district  court 
for  Holt  county,  Nebraska,  against  the  de- 
fendant, Frank  Vanlc^  for  the  purpose  of 
reforming  a  written  contract  for  the  sale 
of  real  estate,  entered  into  between  the  par- 
ties on  July  8,  1919.  The  petition  alleged 
that  the  plaintift  and  the  defendant  enter- 
ed into  a  contract  whereby  the  plaintiff 
agreed  to  sell,  and  the  defendant  agreed  to 
buy,  the  S.  W.  M  of  section  5,  township  29, 
range  10,  in  Holt  county,  Nebraska;  that  by 
a  mutual  mistake  of  the  parties  and  the 
draftsman  the  land  was  described  as  being 
in  range  11  when  it  should  have  been  range 
10.  The  specific  reformation  asked  was  to 
have  the  contract  read  "range  10,"  instead 
of  "range  11,"  and  to  have  the  purchaser's 
name  spelled  correctly. 

Frank  J.  Pimper  intervened,  alleging  that 
he  was  interested  in  the  result  of  the  con- 
troversy adversely  to  the  plaintiff.  He  fur- 
ther alleged  that  on  August  28,  1919,  he  en- 
tered into  a  contract  with  the  defendant  to 
purchase  the  S.  W.  %  of  section  6,  township 
29,  range  11,  in  Holt  county,  at  the  agreed 
price  of  $70  an  acre,  $1,000  of  which  was 
paid  at  the  time  of  the  making  of  the  con- 
tract; that  at  the  time  he  examined  the 
contract  between  the  plaintiff  and  the  defend- 
ant, and  relied  upon  the  same  as  containing 
a  correct  description  of  the  land  purchased 
by  the  defendant;  that  of  the  $1,000  paid  by 
him  to  the  defendant  $400  was  paid  by  the 
d^endant  to  the  plaintiff  as  a  part  of  the 
purchase  price  upon  defendant's  contract 
with  plaintiff.  The  intervener  prayed  that 
the  reformation  of  the  contract  be  denied, 
or  in  the  event  a  reformation  was  decreed, 
that  the  plaintiff  be  required  to  pay  Interven- 
er $1,000  with  interest  from  August  28,  1919, 
and  also  the  further  sum  of  $1,600  as  dam- 
ages. 
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was  charged  with  notice  of  such  facts  as  would  <  ing  of  the  contract  betweui  Intervener  and 
put  a  prudent  man  upon  inquiry,  and  which,  if  ^  defendant,  and  prior  to  the  paying  of  smy 

part  of  the  purchase  price,  the  intervener 
examined  the  land  described  in  his  contract 
and  ascertained  facts  sufficient  to  put  him 
on  inquiry,  which  would  have  disclosed  the 
mistake  in  the  description  of  the  land. 

The  trial  court  found  the  Issues  in  favor 
of  the  plaintiff;  entered  a  Judgment  reform- 
ing the  contract  as  prayed;  and  dismissed 
the  intervener's  petition.  From  this  Judg- 
ment the  Intervener  has  appealed. 

It  appears  that  on  July  2,  1919,  the  plain- 
tiff contracted  to  purchase  of  one  C.  M.  Daly 
the  S.  W.  Vi  of  section  5,  township  29,  range 
10,  in  Holt  county;  that  shortly  thereafter 
the  plaintiff  entered  Into  negotiations  with 
the  defendant  to  seU  the  above-described 
premises.  At  that  time  the  defendant  was 
shown  on  a  plat  the  location  and  description 
of  the  land,  was  informed  of  the  nature  of 
the  Improvements  thereon,  and  the  distance 
from  O'Neill,  the  county  seat  The  parties 
then  entered  into  a  contract  which  was  to 
be  left  in  escrow  at  the  bank  until  such  time 
as  the  defendant  could  examine  the  property. 
It  further  appears  that  shortly  thereafter 
the  defendant  examined  the  land  so  describ- 
ed in  range  10,  and  expressed  himself  as 
being  entirely  satisfied  therewith,  and  there- 
upon paid  $600  of  the  purchase  price;  that 
through  a  mistake  of  the  scrivener  the  land 
was  described  in  the  contract  as  being  sit- 
uated In  range  11,  It  is  perfectly  clear  that 
the  plaintiff  and  defendant  in  making  their 
contract  had  in  mind  only  the  land  located  in 
range  10.  No  disinterested  person  can  read 
the  testimony  without  coming  to  the  conclu- 
sion that  the  land  which  the  plaintiff  sold 
and  the  defendant  purchased  was  the  S.  W. 
%  of  section  6,  township  29,  range  10,  and 
that  there  was  a  mutual  mistake  in  describ- 
ing it  as  being  in  range  11.  Under  the  facts 
shown  a  court  of  equity  could  do  no  less  than 
to  reform  the  written  Instrument  as  between 
the  plaintiff  and  defendant  so  as  to  reflect 
the  real  contract  between  the  parties. 

[1,2]  We  now  come  to  a  consideration  of 
the  issue  presented  by  the  petition  of  inter- 
vention, which  turns  upon  whether  the  inter- 
vener is  to  be  regarded  as  a  good-faith  pur^ 
chaser.  If  he  was,  then,  notwithstanding 
the  mutual  mistake  of  the  plaintifl  and  de- 
fendant in  drafting  their  contract,  a  court 
of  equity  would  refuse  to  reform  the  con- 
tract, or,  if  it  did  order  a  reformation,  would 
amply  protect  the  Intervener's  rights.  A 
bona  fide  purchaser  of  land  is  one  who  pur- 
chases for  a  valuable  consideration  paid  or 
parted  with,  without  notice  of  any  suspicious 
circumstance  which  would  put  a  prudent 
man  upon  inquiry.  Carpenter  Paper  Co,  v. 
WUcox,  50  Neb.  659,  70  N.  W.  228.  No  doubt 
the  general  rule  is  as  argued  by  the  inter- 
vener, that  a  mutual  mistake  will  not  l>e 


The  reply  of  the  plaintifl  to  the  petition  of  .  corrected  in  equity  as  against  the  rights  of 
Intervention  alleged  that  prior  to  the-  mak- 1  innocent  third  parties.    But  It  is  also  the 
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settled  rule  that  mutual  mistakes  in  the  de- 
scription of  land  in  written  instruments  will 
be  reformed,  not  only  as  against  tlie  parties 
to  tbe  contract,  but  also  against  subsequent 
purchasers  chargeable  with  notice  of  the 
mistake.  Carpenter  Paper  Co.  v.  Wilcox,  50 
Neb.  650,  70  N.  W.  228. 

[3]  Without  attempting  to  quote  at  any 
length  the  testimony,  it  is  fairly  shown  that 
intervener  resided  at  Howells,  a  short  dis- 
tance from  Dodge,  where  the  defendant  lived. 
Intervener  for  several  years  had  been  engag- 
ed more  or  less  extensively  in  selling  land  in 
Holt  county  for  one  McKlllip,  who  had  a 
large  quantity  of  land  for  sale  in  that  coun- 
ty, and  in  this  manner  intervener  became 
familiar  with  the  value  and  character  of 
land  in  that  county.  The  defendant,  being 
desirous  of  selling  his  land,  and  learning  that 
intervener  was  selling  land  In  Holt  county, 
called  upon  the  latter  for  the  purpose  of  se- 
curing his  assistance  In  disposing  of  defend- 
anrs  land.  At  first  intervener  told  the  de- 
fendant that  there  was  no  use  trying  to  sell 
any  land  that  Miller  had  sold  because  he  al- 
ways sold  too  high.  Before  parting,  how- 
ever. It  was  agreed  that  defendant  was  to 
send  intervener  a  description  of  his  land, 
and  Intervener  then  said  that  the  next  time 
he  was  up  in  Holt  county  he  would  look  it 
up.  Upon  receiving  the  description  of  the 
land  from  defendant,  intervener  examined  a 
plat  which  he  had  in  Holt  county,  and  im- 
mediately wrote  to  the  defendant  to  send 
him  his  original  contract  for  inspection.  Up- 
on receiving  the  original  contract  he  immedi- 
ately went  to  Dodge  and  entered  into  a  con- 
tract with  the  defendant  to  purchase  the 
land  described  therein,  agreeing  to  pay  an 
advance  of  $5  per  acre  above  the  price  paid 
by  the  defendant.  It  was  agreed  that  the 
papers  were  to  be  left  in  escrow  at  the  bank 
until  intervener  could  personally  examine 
the  premises.  Shortly  thereafter  Intervener 
in  company  with  Mr.  Hrabak,  a  banker  of 
Howells,  and  also  a  real  estate  agent  who 
had  been  selling  land  for  McKIlIip,  and  a 
third  party,  visited  the  premises  and  inspect- 
ed the  land.  Intervener  ascertained  that 
the  W.  %  of  the  quarter  section  had  valuable 
improvements  thereon,  and  was  In  the  pos- 
session and  occupancy  of  a  Mr.  Page.  In 
order  to  satisfy  himself  of  the  location,  he 
secured  from  Mrs.  Page  a  tax  receipt  which 
disclosed  the  location  to  be  the  W.  %  of  the 
S.  W.  %  of  section  5,  township  29,  range  11. 
There  was  a  large  field  of  alfalfa  growing 
upon  the  west  80,  and  a  line  fence  separated 
the  east  and  west  80's  of  the  quarter  section. 
It  was  also  shown  that  the  land  described  as 
being  in  range  11  was  worth  approximately 
$120  to  $125  an  acre.  It  also  appears  that 
the  selling  agents  of  McKIllIp  were  each  fur- 
nished with  a  plat  of  Holt  county  upon 
which  the  McKillip  land  was  indicated  in 
dark  colors.    One  of  the  plats  In  evidence 


shows  McEiUip  to  be  the  owner  of  the  S. 
E.  %  of  section  6,  township  29,  range  11, 
and  also  the  east  80  of  the  S.  W.  %  of  sec- 
tion 5,  township  29,  range  11.  While  the 
testimony  is  not  entirely  clear  that  the  plat 
which  intervener  examined  was  the  McKillip 
plat,  the  inference  is  very  strong  that  It  was. 
If  it  was,  he  would  have  seen  at  once  that 
a  part  of  the  land  which  he  was  purchasing 
was  owned  by  McKillip.  It  is  also  shown 
that  Mr.  Hrabak  knew  that  tbe  S.  E.  %  of 
section  6,  township  29,  range  11,  had  been 
owned  by  a  man  residing  in  Howells,  and 
that  a  short  time  prior  to  this  Inspection  of 
the  land  the  owner  had  sold  it  to  McKillip. 
The  intervener  thereupon  filed  his  contract 
for  record,  and  on  returning  went  immedi- 
ately to  defendant,  told  him  that  he  was  sat- 
isfied with  the  land,  and  paid  $1,000  upon 
the  contract.  The  defendant  thereupon  paid 
the  plaintiff  $400  out  of  this  $1,000  upon  his 
contract 

Without  entering  further  into  tbe  details 
of  the  evidence,  in  our  view  intervener  was 
charged  with  ample  notice  which  would  have 
put  a  prudent  man  on  Inquiry,  and  which,  if 
followed  up,  would  have  disclosed  that  there 
was  a  mistake  in  the  description  of  the 
land. 

Under  the  facts  as  disclosed  by  the  rec- 
ord, we  are  convinced  that  the  Intervener  Is 
not  a  bona  fide  purchaser,  and  that,  there- 
fore, the  trial  court  was  right  in  dismissing 
his  petition  of  intervention. 

The  judgment  is  afiirmed. 


HOLMBERQ  v.  HOLMBERG.     (No.  21555.) 
(Supreme  Court  of  Nebraska.    July  20,  1921.) 

(Syllabu*  hy  the  Court.) 

1.  Divorce  @=383— On  death  of  party  within 
six  months  after  Judgnient,  divorce  action 
abate*. 

Where  a  divorce  was  granted,  and  one  of 
the  parties  died  before  tbe  expiration  of  six 
months  thereafter,  such  divorce  decree  never 
became  effective,  and  as  to  such  divorce  the  ac- 
tion abated. 

2.  Divorce  $=9246— Where  alimony  was  paid 
before  death  of  husband,  divorce  decree  can- 
not be  vacated  In  that  particular. 

In  such  action,  where,  as  a  part  of  the  de- 
cree, alimony  was,  allowed  and  fully  paid  be- 
fore the  death  of  the  party,  tbe  alimony  judg- 
ment was  not  affected  by  tbe  death  of  tbe  party, 
and  the  court  has  no  power  to  vacate  the  judg- 
ment or  dismiss  tbe  action. 

Appeal  from  District  Court,  Douglas  Coun- 
ty; Wakeley,  Judge. 

Suit  by  Peter  Holmberg  for  divorce  against 
Augusta    Holmberg.      Decree    for    plaintiff. 
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From  an  order  refusing  to  vacate  the  de- 
cree, plaintiff  having  died  before  expiration 
of  six  months,  defendant  appeals.    Affirmed. 

Lambert,  Shotwell  &  Shotwell,  of  Omaha, 
for  appellant 
John  W.  Battin,  of  Omaha,  for  appellee. 

Heard  before  LE}TTON,  DAY,  and  DEAN, 
JJ.,  and  GOOD  and  RAPEB,  District  Judges. 

RAPER,  District  Judge.  Peter  Holmberg, 
plaintiff  filed  in  the  district  court  for  Doug- 
las county  a  petition  for  divorce  against  his 
wife  Augusta  Holmberg.  Summons  was  duly 
served  on  the  defendant,  and  she  appeared 
and  filed  an  answer  and  cross-petition.  The 
cause  was  tried,  and  on  October  24,  1919,  a 
decree  of  divorce  was  entered  in  favor  of 
plaintiff,  with  an  award  of  $450  alimony 
and  $50  attorney's  fees  for  defendant,  which 
sums  plaintiff  paid  on  the  day  the  decree 
was  entered,  and  the  defendant  received  the 
same. 

The  plaintiff,  Peter  Holmberg,  died  on  the 
12th  day  of  December,  1919,  before  the  di- 
vorce became  ojwrative  under  section  1606, 
Rev.  St  1913.  Afterwards,  and  within  six 
months  from  the  date  of  the  decree,  the  de- 
fendant filed  a  petition  In  the  case,  asking 
that  the  decree  of  divorce  be  vacated  and 
action  dismissed.  A  hearing  was  had  on 
this  petition,  and  the  court  found  against 
defendant  and  refused  to  vacate  the  divorce 
decree  or  dismiss  the  action.  From  this  or- 
der she  appealed. 

[1]  It  is  the  contention  of  the  appellant 
that  after  the  aitry  of  a  decree  of  divorce, 
the  status  of  the  proceedings,  within  six 
.  months,  is .  that  of  a  pending  action  and 
abates  on  the  death  of  either  party.  Un- 
der section  1421,  Rev.  St.  1913: 

"An  actions  and  salts  which  may  be  pend- 
ing against  a  deceased  person  at  the  time  of 
his  death  may,  if  the  cause  of  action  survives, 
be  prosecnted  to  final  judgment,  and  the  exec- 
utor or  administrator  may  be  admitted"  as  a 
party  to  such  proceeding. 

The  general  rule  in  the  United  States  Is 
that  a  suit  does  not  abate  on  the  death  of 
either  party  after  a  verdict  or  decision  by 
the  court,  or  of  entering  of  an  interlocutory 
Judgment,  when  the  cause  of  action  survives. 
But  where  the  cause  of  action  does  not  sur- 
vive, the  action  abates  as  if  the  death  had 
occurred  before  the  verdict  or  interlocutory 
Judgment  or  decision,  unless  saved  by  a  stat- 
ute. 

An  action  for  divorce  does  not  survive. 
The  purpose  of  the  action  being  to  dissolve 
the  marriage  relation,  and  that  relation  be- 
ing dissolved  by  death,  the  proceedings  after 
the  death  of  one  of  the  parties  would  be  use- 
less and  of  no  avail.  Where,  however,  prop- 
erty rights  are  Involved  and  a  Judgment  for 


alimony  or  determining  the  separate  proper- 
ty rights  between  the  parties  has  been  bad 
in  the  case,  the  cause  generally  will  survive 
as  to  such  matters.  1  0.  J.  208,  {  404;  1  R. 
0.  L.  39,  S  35. 

[2]  The  alimony  Judgment  Iiaving  been 
duly  entered  was  valid,  and,  as  it  was  at 
<mce  satisfied,  it  is  at  an  end  and  the  court 
Is  without  power,  in  a  proceeding  like  this, 
to  modify,  vacate,  dismiss,  or  expunge  it. 
There  Is  nothing  there  to  abate  or  revive. 

Section  1606,  Rev.  St  1913,  provides  that 
the  decree  of  divorce  shall  not  become  opera- 
tive for  six  months  after  trial  and  decision, 
except  for  purpose  of  review  or  appeal,  and 
if  no  such  proceedings  have  been  instituted 
the  district  court  may  at  any  time  within 
six  months  vacate  or  modify  its  decree.  The 
cause  of  action  for  divorce  not  surviving,  it 
abated  at  the  death  of  the  husband. 

The  ultimate  purpose  of  the  requested  va- 
cation of  the  divorce  decree  Is  to  establish 
the  defendant's  projjerty  rights  as  the  widow 
of  the  deceased  plaintiff  in  his  estate.  All 
the  avenues  are  open  for  the  determination 
of  such  rights  in  the  proper  courts,  where  all 
the  parties  affected  can  be  heard,.and  in  such 
tribunals  she  can  establish  her  status  as 
the  widow  of  the  deceased  plaintiff.  Chase 
V.  Webster,  168  Mass.  228,  46  N.  E.  705;  Mat- 
ter of  Crandall,  196  N.  Y.  127,  89  N.  E. 
678,  134  Am.  St.  Rep.  830,  17  Ann.  Cas.  874; 
Estate  of  Seller,  164  Gal.  181,  128  Pac.  334, 
Ann.  Cas.  1914B,  1093. 

The  action  of  the  district  court  is  affirmed. 


STATE  ex  rel.  CITY  OF  O'NEILL  v.  MARSH, 

Auditor  of  Public  Acoounts. 

(No.  22i2l.) 

(Supreme  Court  of  Nebraska.    July  15,  1921.) 


(BvOaiu*  tv  the  Court.) 


I.  Mandamns      «=9l68(2)--IMunloipal      oorpo- 
ratlons  <S=39I8(2),  918(3)— Election  for  wa- 
terworks bqnia  may  be  ordered  by  resolution; 
notloe  tliat  bond  election  be  held  at  the  reg- 
ular polling  places  will  be  presumed  suffldent; 
presumed    In     mandamus    proceedings    that 
Judges  and  derfcs  of  bond  election  were  ei- 
ther legally  appointed  or  de  faoto  offloers. 
In  a  mandamus  proceeding  brought  to  com- 
pel the  anditor  of  public  accounts  to  register 
certain    waterworks   bonds    issued   under   the 
provisions  of  section  5119.   Rev.  St.  1913,  as 
amended  in  1917   (Laws  1917,  c.  103),  Ael<f, 
(1)  that  such  an  election  may  be  ordered  by 
the  city  council  by  resolution;    (2)  that  a  no- 
tice of  such  an  election  which  called  for  the 
election    to   be   held    "at   the   regular    polling 
places  in  said  city,"  in  the  absence  of  a  show- 
ing that  it  was  not  so  held,  will  be  considered 
sufficient;    (3)  that,  in  the  absence  of  affirma- 
tive  evidence  to  the  contrary,  the  court  will 
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presume  that  the  Judges  and  derks  of  election  i 
were  either  legally  appointed  or  were  de  facto 
officers. 

Original  proceeding  In  mandamus  by  the 
State  of  Nebraska  on  the  relation  of  the  City 
of  O'NelU  against  George  W.  Marsh,  Auditor 
of  Public  Accounts  of  the  State  of  Nebraska. 
Peremptory  writ  allowed. 

W.  J.  Hammond,  of  O'Neill,  for  plalntitC. 

Clarence  A.  Davis,  Atty.  Gen,,  for  respond- 
ent 

LETTON,  J.  This  is  a  mandamus  proceed- 
ing brought  to  compel  the  auditor  of  public 
accounts  to  register  certain  bonds  of  the  city 
of  O'Neill  In  the  sum  of  $19,000  Issued  for  the 
purpose  of  maintaining  and  extending  the 
waterworks  of  the  city.  The  respondent  re- 
fused to  register  the  bonds  for  the  following 
reasons:  First,  that  the  bond  election  was 
called  by  the  council  by  the  adoption  of  a 
resolutloii,  and  not  by  the  passage  of  an  or- 
dinance. While  there  have  been  some  slight 
changes  In  the  statute  since  the  decision  In 
State  V.  Babcock,  20  Neb.  822,  31  N.  W.  8,  we 
are  convinced  that  the  changes  do  not  ma- 
terially afFect  the  question  presented,  that  the 
reasoning  of  that  case  still  applies,  and  that 
the  council  had  power  to  call  the  election  by 
resolution.  Second,  that  the  notice,  which 
called  for  the  election  to  be  held  at  "the  regu- 
lar polling  places  in  said  city,"  was  defective, 
and  was  not  sufficient  notice  to  the  electors 
of  the  locality  of  the  polling  place.  This 
identical  question  was  presented  in  Hurd  v. 
City  of  Falrbury,  87  Neb.  746,  128  N.  W.  638, 
and  was  decided  agabist  the  respondent's  con- 
tention.   The  decision  governs  In  this  case. 

Further  complaint  Is  made  that  the  his- 
tory presented  does  not  show  the  appoint- 
ment of  Judges  and  clerks  of  election.  In  the 
absence  of  affirmative  evidence  to  the  con- 
trary, the  court  will  presume  that  the  Judges 
and  clerks  were  either  legally  appointed  or 
were  de  facto  officers.  A  peremptory  writ 
of  mandamus  Is  allowed  as  prayed. 

Writ  aUowed. 


SCHUSTER   et  ai.   v.   NORTH    AMERICAN 
HOTEL  CO.    (No.  21509.) 


(Supreme  Court  of  Nebraska. 
1921.) 


July  20, 


(ByUahua  by   the  Court.) 

1.  Corporations  $=379— Not  bound  by  agenfs 
oral  agreement  where  written  contract  pro- 
vided tliat  no  other  agreements  shoaid  be 
binding. 
Where  an  order  contract  for  the  purchase 
of  stock  in  a  corporation  provided  "No  condi- 
tions,   agreements    or    representations,    other 
than  those  printed  above,  shall  bind  th«  said 


c-ompany,"  and  the  corporation  on  the  faith  of 
said  order,  and  without  knowledge  of  any  oral 
promises,  representations  and  agreements  made 
>T  the  agent  to  the  purchasers,  issned  the 
stock  and  received  payment  therefor,  the  cor- 
loration  was  not  bound  by  any  such  promises, 
representations  and  agreements  outside  of 
"hose  contained  in  the  written  order. 

2.  Principal     and     agent     (9=3 1 48  (4)— Where 
agent  makes  unusual  agreement,  third  per- 
son is  put  on  notice  and  should  asoertala  au- 
thority. 
A  person  dealing  with  one  known  to  be 
an  agent  is  held  to  the  exercise  of  reasonable 
prudence,  and,  if  an  agent  makes  an  agreement, 
representation  or  promise  so  unusual  and  un- 
reasonable as  to  arouse  the  suspicion  of  a  man 
of  ordinary  or  average  business  prudence,  be 
is  put  upon  notice  and  must  ascertain  if  actual 
authority  has  been  conferred. 

Appeal  from  District  Court,  Douglas  Coun- 
ty ;  Estelle,  Judge. 

Action  by  Julius  Schuster  and  louls  Schus- 
ter, partners  doing  business  as  Schuster 
Bros.,  against  the  North  American  Hotel 
Company,  a  corporation.  From  a  Judgment 
for  defendant  on  motion  for  directed  verdict 
and  a  dismissal,  plalntlflFs  appeal.    Affirmed. 

Will  H.  Thompson  &  Son,  of  Omaha,  and 
Stewart,  Perry  &  Stewart,  of  lincoln,  for 
appellants. 

Baker  &  Ready,  of  Omaha,  for  aK>eUee. 

TIBBETS,  C.  Tbls  is  an  action  brought  by 
plalntifFs  against  the  defendant  to  recover 
$2,000  paid  by  the  plaintiffs  to  defendant  for 
stock  in  the  defendant  company.  Trial  was 
had  to  a  Jury.  At  the  dose  of  plaintiffs'' 
testimony  the  defendant  moved  for  an  In- 
structed verdict  and  for  a  dismissal.  The' 
motion  was  sustained,  and  Judgment  was  ren- 
dered accordingly.    Plaintiffs  appeal. 

The  petition  alleges  that  the  plaintiffs  are 
farmers  and  partners  in  the  farming  business 
in  Polk  county,  Nebraska ;  that  defendant  is 
an  Iowa  corporation ;  that  on  or  about  June 
19,  1917,  the  defendant,  by  Its  stock-sales 
agents,  N.  E.  Blair  and  Henry  Lachnlt, 
solicited  plaintiffs  to  purchase  stodc  in  de- 
fendant corporation ;  tliat  plaintiffs  Informed 
said  agents  that  they  bad  no.  knowledge  of 
defendant's  company,  but  knew  of  the  Bank- 
ers' Realty  &  Investment  Company,  a  Nebras- 
ka company,  at  Omaha ;  that  said  agents  In- 
formed plaintiffs  that  the  two  companies 
were  one  and  the  same  company ;  that  stock 
in  defendant  company  was  in  fact  stock  In 
the  realty  company ;  that  the  defendant  com- 
pany, If  requested,  gave  a  contract  to  pay 
back  upon  a  return  of  the  stock  certificate 
the  purchase  price  with  8  per  cent.  Interest 
thereon,  at  any  time  after  two  months  and 
within  ten  years  from  the  date  of  such  sub- 
scription, and  that  this  would  apply  to  plain- 
tiffs; that  on  the  19th  day  of  June,  1917. 
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plaintiffs  made  and  delivered  to  defendant, 
through  Its  agent,  a  written  subscription  for 
ten  shares  of  defendant's  preferred  stocli,  and 
plaintiffs  paid  therefor  $1,000;  that  oa  the 
3d  day  of  July,  1917,  plaintiffs  subscribed  for 
an  additional  ten  shares  of  stock  under  the 
the  same  understanding  and  agreement  as 
was  had  concerning  those  purchased  pre- 
viously, and  paid  therefor  $1,000.  Plaintiffs 
further  allege  that  they  were  induced  to  sign 
said  written  subscriptions  for  stock  and  pay 
said  $2,000  by  reason  of  the  said  representa- 
tions by  defendant,  through  its  said  agents, 
coupled  with  the  promise  to  send  to  plaintiffs 
a  writing  evidencing  the  written  agreement 
for  repayment  of  the  purchase  price  of  said 
stock  after  two  months  and  within  ten  years. 
Plaintiffs  also  allege  that  the  defendant  and 
the  Bankers  Realty  &  Investment  Company 
are  separate  and  distinct  corporations ;  that 
the  statement  by  the  agent  that  the  stock  in 
the  Bankers  Realty  &  Investment  Company 
and  In  the  defendant  company  was  the  same, 
and  that  the  defendant  shared  in  the  business 
and  profits  of  the  realty  company  was  untrue ; 
that  such  representaUons  were  the  Induce- 
ments leading  them  to  subscribe  for  said 
stock;  that  they  did  not  learn  that  such 
representations  were  false  until  about  Febru- 
ary 1,  191&,  when  they  elected  to  return 
to  defendant  aaid  stock  cortlftcates,  and 
tendered  the  same  to  defendant  and  de- 
manded of  it  the  repayment  of  said  $2,000, 
which  defendant  refused  to  accept;  that 
plaintiffs  also  offered  to  return  the  sum  of 
$46.96  received  by  them  as  dividends  January 
1,  1918,  and  pray  for  Judgment  for  the  sum 
of  $2,000,  with  legal  Interest  thereon  from 
January  1,  1919. 

The  defendant,  for  Its  answer,  admits  that 
It  Is  a  corporation,  and  alleges  that  the  plain- 
tiffs have  Improperly  Joined  in  their  i>etltlon 
several  causes  of  action,  and  flies  a  general 
denial,  except  as  to  those  matters  which  are 
expressly  and  specifically  admitted,  admits 
all  that  part  of  the  allegations  of  the  petition 
relating  to  the  purchase  by  the  plaintiffs 
from  the  defendant  of  the  stock  in  question 
and  signed  written  contracts  of  subscription 
for  the  same,  and  alleges  that  said  written 
contracts  were  fully  explained  and  under- 
stood by  the  plaintiffs  before  their  signatures 
were  affixed  thereto.  Defendant,  further 
answering,  alleges  that  said  contracts,  among 
other  provisions^  contained  the  foUiowing 
clause: 

"No  conditions,  agreements  or  representa- 
tioDs,  other  than  those  printed  above,  shall 
bind  the  said  company." 

Defendant  denies  that  any  visrepresenta- 
tlons  were  made  as  alleged  In  the  petition. 
The  contracts  of  subscription  contained  the 
following: 

"It  is  understood  that  said  certificate  of 
•took  will  be  issued  subject  to  the  constitu- 
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tion  and  by-laws  of  the  North  American  Hotel 

Company." 

And  there  is  nothing  In  said  oonstltutlon  or 
by-laws  providing  for  the  repurchase  of  the 
said  stock  of  said  company,  except  as  con- 
tained in  article  6,  sectlcm  1,  of  the  by-laws, 
which  was  plainly  and  legally  printed  on  the 
reverse  side  of  the  subscription  contract  sign- 
ed by  the  plaintiffs  and  was  plainly  and  leg- 
ibly printed  on  the  face  of  the  certificates  of 
said  stock  received  by  the  plaintiffs ;  and  fur- 
ther, that  no  ofilcer,  servant,  agent  or  employ- 
ee of  the  defendant  company  was  authorized. 
Instructed  or  permitted  to  make  any  contract 
with  reference  to  the  sale  of  said  stock,  other 
than  that  as  printed  on  the  subscription  con- 
tract signed  by  plaintiffs,  and  that  said  de- 
fendant furnished  to  its  agent  the  said 
printed  form,  and  that  the  defendant  had  no 
knowledge  of  any  verbal  agreement  or  rep- 
resentations made  or  entered  into  by  its  said 
agents  othem'lse  than  contained  In  said  sub- 
scription contracts.  Defendant,  for  further 
answer,  alleges  that  approximately  two  years 
expired  between  the  date  of  said  subscrip- 
tion contracts  and  the  date  upon  which  plain- 
tiffs claimed  to  this  defendant  that  any  of 
said  misreprescnlations  set  forth  had  been 
made,  or  claimed  that  any  such  oral  contract 
set  forth  had  been  made,  or  that  any  notice 
thereof  of  any  claim  had  been  received  by 
the  company,  and  that  by  reason  thereof  the 
plaintiffs  have  waived  said  claims  and  are 
estopped  from  setting  up  or  averting  said 
claims,  and  ask  that  the  action  be  dismissed. 

It  will  be  seen  that  the  pleadings  sum- 
marized would  Indicate  that,  under  the  Issues 
made,  the  plaintiffs  are  relying  upon  the 
representations  as  to  the  relation  between  the 
realty  company  and  the  defendant,  and  also 
that  there  was  an  agreement  upon  the  part 
of  the  agents  to  furnish  a  written  contract 
in  reference  to  the  repurchase  by  the  defend- 
ants of  the  stock  and  the  failure  so  to  do, 
and  the  defendant  is  relying  upon  the  coa- 
tract,  in  which  It  Is  expressly  set  forth  that 
the  company  shall  not  be  liable  tot  any 
representations  not  Included  in  the  contract, 
and  also  the  question  of  estoppel. 

The  plaintiffs  In  tbdr  reply  brief  say: 

'Tlaintiffs'  action  is  not  as  defendant's  coun- 
sel contend,  and  action  on  a  contract  or  for 
damages  on  account  of  deceit  In  obtaining  a 
contract,  but  the  petition  clearly  shows  that 
the  plaintiffs  rescinded  the  contract  for  fraud, 
tendered  back  the  stock  received  from  defend- 
ant, and  demanded  the  repayment  of  the  money 
received  by  defendant  therefor." 

The  first  proposition  under  this  statement 
of  the  plaintiffs  to  which  we  direct  our  at- 
tention Is:  Does  the  plaintiffs'  petition  bear 
out  the  statement?  Second,  did  the  repre- 
sentations of  the  agents,  as  shown  by  their 
evidence,  bind  the  defendant? 

11]  As  to  the  first  proposition,  the  tact  that 


Digitized  by 


Google 


138 


184  NORTHWESTERN  REPOBTER 


(Neb. 


plaintiffs  allege  in  the  petition  that  they  were 
Induced  by  fraud  and  misrepresentations  to 
purchase  the  stock  in  question,  and  that  they 
tendered  the  stock  bac^  to  defendant  and 
made  their  tender  good  by  bringing  it  Into 
court,  and  by  their  asking  that  there  be 
returned  to  them  the  purchase  price  thereof, 
is  simply  a  rescission  of  the  contract  on  the 
ground  of  fraud  and  misrepresentation.  In 
the  case  of  First  Nat.  Bank  v.  McKinney,  47 
Neb.  149,  66  N.  W.  280,  it  Is  held : 

"A  vendor  who  is  induced  to  part  with  pos- 
session of  property  through  the  fraud  of  the 
purchasers  has  his  election  to  rescind  the  con- 
tract and  reclaim  the  property  sold,  or  to 
ratify  the  sale  and  pursue  his  ordinary  rem- 
edy by  an  action  on  the  contract. 

"But  such  remedies  are  not  concurrent,  and 
by  electing  to  pursue  one  with  a  knowledge  of 
the  facts,  he  waiyes  liis  right  to  the  other." 

This  principle  above  enunciated  was  ad- 
hered to  in  the  cases  of  Pollock  v.  Smith,  49 
Neb.  864,  69  N.  W.  312;  Hawver  v.  City  of 
Omaha,  52  Neb.  734,  73  N.  W.  217,  and  Amer- 
ican Building  &  Loan  Ass'n.  v.  Ralnbolt,  48 
Neb.  434,  67  N.  W.  493.  We  are  therefore 
of  the  opinion  that  the  action  was  one  for 
rescission. 

We  now  come  to  the  vital  proposition  arisr 
Ing  in  this  case:  Were  the  representations 
made  by  the  agent  binding  upon  the  defend- 
ant? The  uncontradicted  evidence  was  that 
the  defendant  had  no  Imowledge  of  such  mis- 
representation having  been  made  for  some 
considerable  time  after  the  transactions  be- 
tween the  plaintiffs  and  the  defendant  were 
concluded.  The  crucial  test  is,  did  the  agent 
exceed  his  authority  In  making  such  state- 
ments, and  did  the  plaintiffs  have  such  knowl- 
edge as  would  indicate  that  the  agent  was 
not  authorized  or  empowered  by  the  princi- 
pal to  make  them.  On  the  face  of  the  sub- 
scription contracts  appears  the  following: 

"No  conditions,  agreements  or  representa- 
tions, other  than  those  printed  above,  shall 
bind  the  said  company." 

This  was  notice  to  the  signers.  The  order 
was  to  the  North  American  Hotel  Company, 
in  large  print.  The  certificates  of  stock  were 
also  from  the  hotel  company.  Plaintiffs  state 
that  they  did  not  read  all  of  the  order,  but 
took  Blake's  word  for  a  considerable  part  of 
what  it  contained.  Their  negligence  could 
not  be  attributed  to  the  defendant.  The  de- 
fendant had  given  all  the  notice  it  could 
give.  If  plaintiffs  had  done  what  the  or- 
dinarily prudent  business  man  would  and 
should  have  done,  they  would  have  read  the 
contract,  and  their  failure  so  to  do  was  at 
their  own  peril  The  case  of  Kaley  v.  North- 
western Mutual  Life  Ins.  Co.,  102  Neb.  135, 
166  N.  W.  256,  bears  directly  upon  the  prop- 
osition arising  as  to  the  powers  of  the  agent. 

This  court  held  in  that  case :. 


"An  agent  of  a  life  insurance  company,  the 
limitation  of  whose  power  is  set  forth  in  tlie 
application  for  insurance,  which  limitation  is 
expressly  called  to  the  attention  of  the  ap- 
plicant, cannot  vary  the  terms  of  the  policy  by 
an  estimate  of  results  of  the  policy  attached 
by  him  thereto." 

Another  very  recent  case,  that  of  Omalia 
Alfalfa  MiUing  Co.  v.  Plnkham,  105  Neb.  — , 
178  N.  W.  910,  sustained  the  same  proposi- 
tion, and  it  was  held  in  that  case  that,  where 
the  party  entering  into  the  contract  is'  In- 
formed of  the  limitation  of  the  agent,  if 
the  agent  exceeds  those  limitations,  the 
contract  wUl  not  be  binding  upon  his  prlnci- 
paL  This  is  only  in  line  with  former  de- 
cisions of  this  court,  as  in  the  case  of  Wilson 
V.  Beardsley,  20  Neb.  449,  30  N.  W.  529,  and 
Gregory  v.  Lamb,  16  Neb.  205,  20  N.  W.  248. 
And  it  is  in  accord  with  holdings  of  courts 
of  last  resort  in  nearly  all  of  the  states  that 
have  acted  upon  that  question.  Holt  Mfg. 
Co.  V.  Odenrider,  61  Wash.  555,  112  Pac.  670; 
Bybee  v.  Embree-McLean  Carriage  Co.  (Tex. 
av.  App.)  135  S.  W.  203;  21  B.  C.  L.  909, 
§  85.  In  fact,  we  find  no  cases  holding,  un- 
der the  conditions  as  they  exist  in  the  Instant 
one,  contrary  to  those  cited  above. 

[2]  Counsel  for  plaintiff  cite  us  to  a  number 
of  decisions  where  representation  made,  being 
fraudulent,  would  vitiate  a  contract,  but  that 
is  not  the  question  at  issue  here.  The  ques- 
tion at  issue  is  whether  the  misrepresenta- 
tions and  fraud  were  binding  upon  the  de- 
fendant, and  in  nearly  all,  if  not  all,  of  the 
cases  cited  by  counsel  the  controversy  was 
b'etween  the  parties  themselves  or  with 
agents  with  general,  and  not  limited,  powers. 
In  the  instant  case,  if  our  conclusions  be 
correct,  there  were  no  misrepresentations 
made  of  any  character  that  would  bind  the 
defendant,  as  it  was  expressly  provided  that 
any  representations  should  not  be  binding 
upon  the  defendant  except  those  contained 
in  the  contract.  And  some  of  the  cases  here- 
tofore cited  are  conclusive  upon  that  ques- 
tion. We  have  been  cited  by  counsel  for 
plaintiffs  to  the  case  of  Griffin  v.  Bankers" 

Realty  Investment  Co.,  105  Neb. ,  181 N.  W. 

169,  and  that  was  a  case,  not  upon  the  rep- 
resentotions  of  an  agent,  but  the  representa- 
tions made  by  the  party  itself,  and  it  Is 
therein  stated: 

"Defendant  cannot  be  heard  to  say  that  the 
sale  is  valid  as  far  as  the  contract  for  pur- 
chase of  stock  is  concerned  and  void  so  far 
as  repurchase  is  concerned,  since  the  entire 
contract  is  one  and  indivisible." 

That  does  not  apply  in  the  iu.stant  case. 
The  contract  for  purchase  was  the  written 
contract.  The  agreement  for  a  contract  to 
repurchase  was  an  unauthorized  contract  be- 
tween agent  and  plaintiffs.  Just  as  much  so 
as  it  would  be  for  a  contract  between  the  two 
parties  concerning  an  entirely  different  and 
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separate  matter,  as  the  defendant  had  no 
knowledge  whatever  of  tha  representations 
at  that  time. 

We  are  compelled  to  come  to  the  conclu- 
sion that  the  district  court  was  right  in 
sustaining  the  motion  of  defendant  and  ren- 
dering judgment  for  a  dismissal,  and  we  rec- 
ommend that  its  Judgment  be  affirmed. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  judgment  of  the 
district  court  is  affirmed,  and  this  opinion  is 
adopted  by  and  made  the  opinion  of  the 
court 

Affirmed. 


KULHANEK  et  al.  v.  Kui-HANEK  at  al. 
(No.  21617.) 

(Supreme  Court  of  Nebraska.    July  15,  1821.) 

(Hyllahu*  by  the  Cowrt.j 

1.  PloadlBg  «=>387  — Party  caaaot  plead  one 
cause  and  reiy  on  another. 

A  party  will  not  be  permitted  to  plead  one 
cause  of  action  and  at  the  trial  rely  upon  proof 
establishing  a  different  cause.  The  ailegationa 
■nd  proof  must  agree. 

2.  Judgment  «=9l43(3),  435— Statements  by 
third  person  that  action  had  been  settled  no 
ground  for  vacating  defendants'  default. 

Statements  to  the  defendant  in  an  action 
by  a  tliird  person,  not  a  party  to  the  suit,  of 
which  the  plaintiff  knows  nothing,  to  the  ef- 
fect that  said  action  has  been  settled,  because 
of  which  statements  the  defendant  fails  to  ap- 
pear or  to  plead  and  a  default  judgment  is  en- 
tered against  him,  do  not  constitute  a  ground 
for  setting  aside  said  judgment  after  the  term 
under  the  provisions  of  section  8207,  Rer.  St. 
1913,  nor  any  recognized  source  of  equity  ju- 
risdiction. 

Appeal  from  (District  Court,  Douglas  Coun- 
ty;  Sears,  Judge. 

Action  by  Frances  Eulhanek  and  another 
against  Enuna  Kulhanek  and  Michael  Clark, 
as  Sheriff  of  Douglas  County,  Nebraska,  to 
vacate  and  set  aside  a  judgment  and  sale 
and  to  allow  plaintiffs  to  answer  in  the  ac- 
tion In  which  they  were  obtained.  From  a 
Judgment  for  plaintlCts,  defendants  appeal. 
Reversed,  and  cose  dismissed. 

A.  H.  Murdock,  of  Omaha,  for  appellants. 
James  E.  Bednar,  of  Omaha,  for  appellees. 

Heard  before  LETTON,  DAT,  and  DEAN, 
JJ..  and  CLEMENTS  and  MORNING,  Dis- 
trict Judges. 

E.  J.  CLJJMENTS,  District  Judge.  On 
November  25,  1919,  Emma  Kulhanek,  defend- 
ant in  the  present  suit,  obtained  a  Judgment 
for  |2,500  by  default  in  the  district  court  for  i 


Douglas  county,  Nebradca,  against  the  plain- 
tiffs herein  for  the  alleged  alienation  of  the 
affections  of  her  husband,  Joseph  Kulhanek. 
The  plaintiffs  are  the  father  and  stepmother 
of  said  Joseph  Kulhanek.  An  execution  is- 
sued on  said  Judgment  was  levied  on  plain- 
tiff's propert.y  and  on  February  24,  1920,  said 
property  was  sold  by  the  sheriff  to  satisfy 
said  judgment.  On  May  24,  1920,  this  action 
was  brougbt  to  vacate  and  set  aside  said 
Judgment  and  sale  and  to  permit  the  plain- 
tiffs to  answer  and  make  their  defense  to 
the  action  In  which  said  judgment  was  ob- 
tained. The  trial  court  found  for  plaintiffs 
and  entered  a  decree  setting  aside  said  judg- 
ment and  sale  and  granting  them  a  new 
trial  in  said  case.  From  said  finding  and 
judgment,  defendants  herein  appeal. 

In  plaintiffs'  petition  it  is  alleged  that,  aft- 
er the  commencement  of  said  alienation  ac- 
tion, said  Emma  Kulhanek  agreed  with  plain- 1 
tiffs  to  drop  said  suit;  that,  relying  on  said 
agreement,  plaintiffs  paid  no  further  atten- 
tion thereto ;  that,  in  violation  of  ^er  said 
agreement,  said  Emma  Kulhanek  fraudulent- 
ly caused  said  judgment  to  be  entered  with- 
out any  notice  to  or  knowledge  of  the  plain- 
tiffs, and  that  plaintiffs  did  not  know  of  the 
entry  of  said  Judgment  until  after  said  sale 
was  made.  The  foregoing  la  the  substance 
of  all  the  allegations  of  the  petition  stating 
the  ground  or  reason  for  setting  aside  said 
Judgment  This  is  clearly  a  pleading  of 
"fraud  practiced  by  the  successful  party  In 
obtaining  the  Judgment  or  order,"  which  is 
one  of  the  grounds  for  vacating  a  Judgment 
under  the  provision  of  subdivision  4,  S  8207, 
Rev.  St.  1913.  Counsel  in  their  brief  also  as- 
sert that  the  petition  alleges  unavoidable 
casualty  or  misfortune  within  the  meaning 
of  subdivision  7  of  said  section,  but  we  find 
no  allegations  in  the  petition  which  sustain 
said  contention,  and,  if  there  were  such,  the 
record  contains  no  evidence  to  support  such 
allegations.  Plaintiffs'  petition  therefore 
sets  up  but  a  single  cause  of  action  or  ground 
for  setting  aside  said  judgment  and  sale,  and 
that  is  the  alleged  fraud  of  Emma  Kulhanek 
in  procuring  the  Judgment  to  t>e  entered  in 
violation  of  her  agreement  fo  drop  the  case. 
The  making  of  this  alleged  agreement  was 
denied  by  the  answer  and  the  Issue  thus 
joined  was  decided  by  the  trial  court  in  fa- 
vor of  the  defendants. 

There  is  not  a  scintilla  of  competent  evi- 
dence in  the  record  to  support  plaintiffs'  al- 
legation of  fraud  on  the  part  of  the  defend- 
ant and  the  trial  court  rightfully  found  that 
said  E^ma  Kulhanek — 

"acted  in  entire  good  faith  in  having  judgment 
entered  against  the  plaintiffs,  *  •  •  and  in 
causing  an  execution  to  be  issued  and  levied 
by  the  sheriff  on  the  property  of  the  plaintiffs 
herein,  and  was  entirely  without  fraud  in  any 
of  her  proceedings  in  said  action." 
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This  finding  for  the  defendants  on  the 
only  ground  or  reaaon  for  setting  aside  said 
Judgment  alleged  In  the  petition  would  seem 
to  compel  a  judgment  In  their  fayor.  But 
the  trial  court  proceeded  to  make  another 
finding,  as  follows: 

"The  court  further  finds  that  the  plaintiffs 
herein  relied  upon  the  representation  made  by 
their  son,  Joseph  Kulhanelc,  to  the  effect  that 
he  had  settled  the  cause  of  action  so  filed 
against  them  by  the  defendant,  Emma  Kul- 
hanek,  and  that  by  reason  of  their  relying  upon 
the  representations  so  made  by  their  son,  Jos- 
eph Kalhanek,  they  suffered  a  judgment  to  be 
entered  against  them." 

And  it  is  upon  this  finding  that  the  Judg- 
ment for  plaintiffs  herein  Is  based.  The 
court  also  found  that — 

"Emma  Eulhanek  knew  nothing  of  the  repre- 
sentations made  by  Joseph  Eulhanek  to  the 
plaintiffs  herein." 

There  Is  evidence  In  the  record,  admitted 
over  the.objections  of  defendants,  which  sup- 
ports the  above  finding  In  favor  of  plaintiffs, 
but  there  are  no  allegations  in  the  petition 
which  Justify  the  admission  of  such  evidence 
or  upon  which  such  a  finding  can  be  based. 

[1]  It  is  an  elementary  rule  of  law  that  the 
allegations  and  proof  must  agree. 

"There  can  be  no  recovery  if  there  be  a  ma- 
terial variance  between  the  allegations  and  the 
proof."  Elliot  V.  Carter  White-Lead  Co.,  53 
Neb.  458,  73  N.  W.  »48. 

"A  party  is  not  allowed  to  allege  in  bis  peti- 
tion one  cause  of  action  and  prove  another 
upon  the  triaL"  Imhoff  v.  House,  36  Neb.  28, 
53  N.  W.  1032. 

"A  party  will  not  be  permitted  to  plead  one 
cause  of  action  and  upon  the  trial  rely  upon 
proof  eBtablishing  a  different  cause."  Luce  v. 
Poster,  42  Neb.  818,  60  N.  W.  1027. 

The  action  of  the  trial  court  in  making  a 
finding  of  facts  not  pleaded  and  basing  its 
judgment  thereon  was  a  violation  of  the  fore- 
going  rule  and  clearly  erroneous. 

If  the  evidence  on  which  such  finding  Is 
based  had  been  Introduced  without  objection, 
we  might  permit  the  plaintiffs  to  amend 
their  petition  to  conform  to  the  proof,  but  as 
it  was  all  admitted  over  the  defendants'  ob- 
jections this  cannot  rightfully  be  done. 

[2]  But  even  if  the  facts  so  found  liad 
been  pleaded  In  the  petition  tlie  pleadings 
and  evidence  would  not  have  been  sufficient 
to  support  the  Judgment  of  the  trial  court. 
The  facts  so  found  are  to  the  effect  that 
]>laintlff8  suffered  the  judgment  sought  to 
be  set  aside  to  be  entered  against  them  be- 
cause they  relied  upon  the  statements  of  their 
Kon,  Joseph  Eulhanek,  that  he  bad  settled 
the  action  In  which  such  judgment  was  ol>- 
Vuincd  and  that  it  would  be  dropped.  Joseph 
Eulhanek  was  not  a  party  to  said  action. 
Altliough  he  was  the  husband  of  Emma  Eul- 
hanek they  had  been  separated  for  some 
time  and  he  was  living  with  the  plaintiffs 


when  said  statements  were  made.  His  wife 
had  begun  an  action  against  him  for  divorce 
which  was  then  pending.  There  is  no  evi- 
dence tending  to  show  that  he  was  author- 
ized to  act  for  her  as  her  agent  or  otherwise, 
nor  that  he  assumed  to  do  so.  On  the  con- 
trary, his  statement  to  his  parents  tliat  be 
had  settled  said  suit  Indicates  that  he  had 
assumed  to  act  for  and  on  behalf  of  the 
plaintiffs.  In  making  said  statements  Jos- 
eph Eulhanek  was  not  In  any  sense  the  agent 
of  Emma  Eulhanek  and  the  court  specifical- 
ly found  that  she  knew  nothing  of  them. 

Is  the  fact  that  a  defendant  fails  to  make 
a  defense  to  an  action  and  a  default  judg- 
ment is  taken  against  him  without  his  knowl- 
edge because  of  bis  reliance  on  the  state- 
ments of  his  agent,  relative  or  friend,  not  a 
party  to  the  suit,  that  same  has  been  settled, 
a  sufficient  ground  for  setting  aside  said 
Judgment  after  the  adjournment  of  the  term 
at  which  It  was  entered,  where  plaintiff 
knew  nothing  of  said  statements?  It  is  ob- 
vious that  such  a  state  of  facts  does  not  con- 
stitute "fraud  practiced  by  the  successful 
party"  or  "unavoidable  casualty  or  misfor- 
tune," and  is  not  thwefore  within  any  of 
the  provisions  of  section  8207,  Rev.  St.  1918, 
relied  upon  by  plaintiffs.  But  this  Is  not  de- 
cisive of  the  question  because  such  statutory 
provisions  are  not  exclusive.  The  right  to 
an  independent  equitable  action  to  vacate  a 
judgment  also  exists.  Meyers  v.  Smith,  59 
Neb.  30,  80  N.  W.  273.  Such  statutory  pro- 
visions are  concurrent  with  independent  equi- 
ty jurisdiction.  Abbott  v.  Johnston,  93  Neb. 
726.  Such  an  action  for  a  cause  other  than 
those  mentioned  in  said  section  8207  must 
be  founded  on  some  recognized  source  of 
equity  jurisdiction.  Douglas  County  v.  Con- 
nell,  15  Xeb.  617,  19  N.  W.  591.  Do  the  facts 
disclosed  by  the  evidence  and  found  by  the 
court  constitute  a  recognized  source  of  equi- 
ty jurisdiction? 

In  some  of  the  cases  dted  in  plaintiffs' 
brief  the  order  setting  aside  a  judgment  by 
default  was  made  in  the  original  action  and 
before  the  adjournment  of  the  term  at  which 
the  judgment  was  rendered.  Among  these 
are  Milwaukee  Harvester  Co.  v.  Schroeder, 
72  Minn.  893,  75  N.  W.  606;  Board  of  Educa- 
tion V.  National  Bank  of  Commerce,  4  Ean. 
App.  4.38,  46  Pac.  36,  and  ReiUey  v.  Kln- 
kead,  181  Iowa,  C15,  165  N.  W.  80.  Cases  of 
this  character  are  not  authority  on  the  ques- 
tion involved  herein. 

In  many  of  the  cases  dted  the  defendant's 
failure  to  defend  the  action  was  occasion- 
ed by  the  acts,  statements  or  representations 
of  the  plaintiff  in  said  action  br  his  attorney, 
which  the  courts  have  quite  generally  held 
constitute  constructive  if  not  actual  fraud. 
Such  were  the  facts  and  the  holding  of  this 
court  in  Elabunde  v.  Byron  Reed  Co.,  69 
Neb.  126,  95  X.  W.  4,  9S  X.  W.  182,  and  Ar- 
nout  V.  Chadwick,  74  Xeb.  620,  104  IJ.  W. 
942,  which  are  dted  and  relied  on  by  plain- 
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tiffs  herein.  Since  there  la  no  evidence  in 
the  inatant  case  that  Emma  Knlhanek  was 
guilty  of  either  active  or  constructive  fraud, 
such  cases  have  no  bearing  upon  the  ques- 
tion under  consideration. 

The  only  authorities  cited  by  counsel 
which  appear  to  sustain  the  judgment  of  the 
trial  court  are  Minnesota  cases,  among 
which  are  Flannery  v.  Kusha,  179  N.  W.  902, 
and  Glaeaer  v.  City  of  St.  Paul,  67  Minn.  868, 
69  X.  W.  1101,  bnt  an  examination  of  said 
cases  shows  that  they  were  brought  and  de- 
cided under  a  statute  of  Minnesota  which 
provides  that — 

"The  court  ♦  ♦  ♦  at  any  time  within  one 
year  after  notice  thereof,  in  its  discretion,  may 
relieve  a  party  from  any  judgment  •  •  ♦ 
taken  against  him  through  his  mistake,  inad- 
vertence, surprise,  or  excusable  neglect."  Oen, 
8t  1918,  i  7786. 

Under  this  statute  the  court  is  expressly 
authorized,  in  its  discretion,  to  set  aside  a 
Judgment  because  of  the  plaintiffs  own  mls- 
tai;e.  Inadvertence  or  neglect.  There  Is  no 
such  statute  in  Nebraska,  and  this  court,  in 
State  V.  State  Journal  Co.,  77  Neb.  771,  111 
N.  W.  US,  held  that  the  discretion  of  the 
court  to  set  aside  a  judgment  ends  with  the 
term  at  which  it  was  rendered.  The  Min- 
nesota cases  cited  cannot  therefore  be  con- 
sidered as  authority  in  Nebraska. 

From  a  careful  examination  and  consid- 
eration of  the  authorities  cited  in  the  briefs 
and  many  others  we  have  reached  the  con- 
dusion  that  the  fa,cts  disclosed  by  the  evi- 
dence and  found  by  the  court  do  not  consti- 
tute any  statutory  ground  for  setting  aside 
the  Judgment  in  question  or  any  recognized 
source  of  equity  Jurisdiction,  and  that  the 
court  erred  in  holding  otherwise  and  in  en- 
tering Judgment  for  plaintitTs  herein. 

The  Judgment  and  decree  of  the  trial  court 
Is  therefore  reversed  and  the  case  dismissed 
at  plalntifTs'  costs. 

Reversed  and  dismissed. 


ALBIN  et  al.  v.  CONSOLIDATED  SCHOOL 

DIST.  NO.   14  OF  RICHARDSON 

COUNTY  et.al.    (No.  21782.) 

(Supreme  Court  of  Nebraska.    July  20,  1921.) 

(Syllabw  hy  the  Court.) 

I.  Constltutloiml  law  ^=3281— Eminent  domain 
«=>I67(2)— Condemnation     act    Invalid    for 
failure  to  provide  for  notice  of  meeting  of 
appraisers. 
Chapter  244,  Laws  1919,  is  nneonstitational 
for  failure  to  provide  for  notice  to  the  prop- 
erty owner  of  the  time  and  place  at  which  the 
appraisers  would  meet  for  the  purpose  of  mak- 
ing their  assessment. 


2.  Courts  «=337(l)— Where  prooeedlngs  were 
beyond  Jurisdiction  of  oourt,  owner  did  not 
waive  objections  by  appealing. 

The  proceedings  being  without  Jurisdiction, 
the  owner  did  not  waive  his  objection  thereto 
by  appealing  from  the  award. 

3.  Constitutional  law  «=343(  I )— Eminent  do- 
main «=>I8S — Owner's  actual  knowledge  can- 
not invalidate  prooeedlngs  under  condemna- 
tion act,  invalid  because  it  did  not  provide  for 
notice. 

Actual  knowledge  of  the  owner  of  the  ap- 
pointment of  the  appraisers  under  an  uncon- 
stitutional act  cannot  operate  as  a  substitute 
for  notice   required  by  due  process  of  law. 

Dean  and  Aldrich,  33.,  dissenting. 
(Adii*ional  SyBote*  by  editorial  Staff.) 

4.  Constitutional  law  «s9>25l— "Due  process  of 
law"  construed. 

Although  the  term  "due  process  of  law"  is 
not  subject  to  accurate  definition,  in  a  general 
sense  it  means  the  right  to  be  heard  before 
some  tribunal  having  jurisdiction  to  determine 
the  question  in  dispute. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Due 
Process  of  Law.] 

Appeal  from  District  Court,  Bldiardson 
County;  Baper,  Judge. 

Action  by  Frank  Alblu  and  another  against 
Consolidated  School  District  No.  14  of  Rich- 
ardson County,  Neb.,  and  others  to  enjoin 
defendants  from  taking  possession  of  land 
sought  to  be  condemned  for  school  purposes. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal.    Affirmed. 

John  Wiltse,  of  Falls  City,  and  Jackson  B. 
Chase,  Asst.  Atty.  Oen.,  for  appellants. 

Kelligar,  Femeau  &  Oagnon,  of  Falls  City, 
for  appellees. 

Heard  before  MORRI8SEY,  C.  J.,  DAT, 
DEAN,  FLANSBUBO,  LBTTON,  and  ROSE, 
JJ.,  and  ALLEN  and  REDICK,  District 
Judges. 

REDICK,  District  Judge.  This  is  an  action 
In  equity  brought  by  appellees  to  enjoin  the 
school  district,  appellant,  from  taking  posses- 
sion  of  a  tract  of  five  acres  of  land  sought 
to  be  condemned  for  a  school  site  under  chap- 
ter 244,  Laws  1919,  and  Is  submitted  upon  an 
agreed  statement  of  the  case,  wherefrom  it 
appears  that,  oh  May  1,  1920,  the  school 
board,  having  passed  the  required  resolution 
declaring  the  necessity  of  appropriating  the 
tract  In  question,  filed  Its  petition  In  due 
form  In  the  county  court  of  Richardson  coun- 
ty, reciting  its  inability  to  purchase  the  land 
by  agreement  with  the  owners,  and  asking 
that  three  freeholders  of  the  district  be  ap- 
pointed to  assess  the  damages  to  such  owners 
by  reason  of  the  taking.  The  county  judge 
thereupon  appointed  three  appraisers  and  or- 
dered them  to  report  for  duty  May  7,  1920, 
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at  10  o'clock  a.  m.  Notice  of  such  appoint- 
ment was  served  upon  the  appraisers  May  3, 
1920,  requiring  them  to  appear  at  the  time 
stated,  and  to  make  their  report  thereafter  in 
writing  on  or  before  May  20,  1»20.  On  May 
3,  1920,  there  was  served  upmi  appellees  a 
writ,  duly  issued  imder  the  hand  and  seal  of 
the  county  Judge,  notifying  them  of  the  filing 
of  said  petition,  and  th&t  "three  appraisers 
which  are  appointed  by  the  court  will  make 
report  of  the  damages  sustained  by  the  said 
Frank  Albin  and  Ida  M.  Albin  on  or  before 
May  20, 1920,  and  that  said  matter  is  set  for 
hearing  in  the  county  court  room,  at  Falls 
City,  Nebraslca,  on  May  20, 1920,  at  1  o'clock 
p.  m." 

The  appraisers,  having  taken  the  oath  as 
required,  made  their  appraisement,  assessing 
the  damages  at  $300  an  acre,  or  $1500.  No 
notice  of  the  time  and  place  of  meeting  for 
the  purpose  of  assessing  the  damages  was 
served  upon  appellees,  but  it  appears  that 
they  knew  who  the  appraisers  were,  and 
were  well  acquainted  with  them,  and  learned 
that  an  appraisement  had  been  made  some 
time  before  May  20,  the  day  set  for  the  hear- 
ing; and  on  that  day  appellees  each  filed 
objections  to  the  proceedings,  alleging  that 
their  property  was  sought  to  be  taken  with- 
out due  process  of  law,  and  that  said  act  is 
unconstitutional.  On  the  same  day  the  school 
district  filed  its  acceptance  of  the  appraise- 
ment and  deposited  $1500  In  court  subject  to 
order  of  appellees.  At  the  hearing  appellees 
offered  evidence  that  no  notice  had  been  serv- 
ed of  the  time  and  place  of  the  asse.ssment 
of  damages,  which  was  received  on  May  25, 
to  which  the  hearing  had  been  adjourned. 
They  also  offered  evidence  as  to  the  interest 
of  appraisers,  and  value  of  the  land  taken, 
to  which  objection  was  sustained.  The  court 
thereupon  overruled  all  objections  of  appel- 
lees, and  In  August,  1920,  when  appellant 
wns  about  to  take  possession  of  the  land, 
this  action  was  brought,  resulting  in  a  per- 
manent injunction  against  the  condemnation 
proceedings,  and  the  school  district  appeals. 

[1]  The  constitutionality  of  the  act  is  at- 
tacked on  the  ground  that  it  docs  not  provide 
any  notice  to  the  landowner  of  the  time  and 
place  of  meeting  at  which  the  appraisers 
win  assess  the  damages,  and  therefore  no 
opportunity  was  afforded  appellees  to  be 
heard  upon  that  question  before  filing  of  the 
report.  The  act  in  question,  after  providing 
for  the  filing  of  a  petition  with  the  county 
Judge,  proceeds  as  follows: 

"Section  .S.  Thereupon  notice  shall  Issue,  un- 
der the  seal  of  the  county  court,  to  the  persons 
Interested  in  the  property  sought  to  be  taken, 
of  the  filing  of  the  petition  and  of  the  time  and 
pldce  fixed  for  a  hearing  thereon.  Stieh  notice 
shall  be  served  by  delivering  to  each  of  the  pep- 
sons  interested,  when  his  residence  is  known, 
a  certified  copy  thereof,  and  the  service  shall 
be  proven  by  affidavit.  •  •  •  The  bearing 
on  the  petition  may  not  be  bad  for  at  least 
ten  days  after  the  completion  of  service. 


"Section  4.  At  the  time  the  petition  is  filed, 
the  county  judge  shall  appoint  three  disinter- 
ested free  holders  of  the  school  district  in 
which  the  real  estate  is  situated,  who,  after  be- 
ing duly  sworn  to  perform  the  duties  of  their 
appointment  with  fidelity  and  impartiality,  shall 
assess  the  damages  that  may  be  sustained  by 
reason  of  the  taking  of  the  property  and  on  or 
before  the  day  set  for  the  hearing  file  a  report 
in  writing  with  the  county  judge." 

Section  0  then  provides  that  upon  payment 
of  the  amoimt  of  the  appraisement  the  dis- 
trict may  take  immediate  possession.  And 
section  6  provides: 

"If  the  assessment  shaU  not  be  satisfactory 
to  the  board,  other  and  different  appraisers 
may,  on  application  of  the  board  be  appointed 
to  assess  the  damages." 

It  will  be  noted  that  the  only  notice  re- 
quired to  be  served  upon  the  property  own- 
ers is  "of  the  filing  of  the  petition  and  of  the 
time  and  place  fixed  for  a  bearing  thereon," 
and  that  the  appraisers  are  to  be  appointed 
at  the  time  of  the  filing  of  the  petition,  and 
are  to  make  their  report  assessing  the  dam- 
ages to  the  property  owners  on  or  before  the 
day  set  for  the  bearing.  Neither  the  statute 
nor  the  notice  fixes  any  time  or  place  where 
the  appraisers  shall  meet  for  the  purpose  of 
assessing  the  damages. 

The  precise  question  for  determination, 
therefore,  is  whether  or  not  the  failure  of 
the  statute  to  provide  notice  to  the  owner  of 
the  meeting  of  the  appraisers,  and  thus  give 
him  an  opportunity  to  be  beard  before  the 
filing  of  the  report,  renders  the  act  obnoxious 
to  section  3  of  the  BUI  of  Bights,  providing: 

"No  person  shall  be  deprived  of  life,  liberty, 
or  property,  without  due  process  of  law." 

[4]  A  precise  definition  of  the  term  "due 
process  of  law"  has  not  been  attempted  by  the 
courts,  and  wisely. so,  for  the  reason  of  the 
multifariousness  of  its  application;  but,  al- 
though its  limitations  are  not  subject  to  ac- 
curate definition,  the  courts  are  of  one  mind 
upon  the  proposition  that  in  a  general  sense 
It  means  the  right  to  be  heard  before  some 
tribunal  having  the  jurisdiction  to  deter- 
mine the  question  in  dispute,  and  has  its 
most  complete  and  vigorous  application  to 
proceedings  in  their  nature  Judicial.  The 
point  in  issue  has  been  before  this  court  a 
number  of  times,  and  we  will  proceed  to  ex- 
amine some  of  the  cases  relied  upon  to  sus- 
tain appellee's  contention  tliat  the  act  is 
unconstitutional. 

The  case  of  McGavock  v.  City  of  Omaha,  40 
Neb.  64,  58  N.  W.  543,  was  an  action  to  re- 
cover damages  tor  a  change  of  the  grade  of 
the  street.  The  charter  of  the  city  of  Omaha, 
under  which  such  change  of  grade  was  at- 
tempted to  l>e  made,  required  the  appoint- 
ment of  appraisers  to  assess  damages,  and 
provided  for  an  appeal  from  the  award  which 
should  be  the  exclusive  remedy,  but  contain- 
ed no  provision  for  notice  to  the  property 
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owner,  with  reference  to  which  legislation 
Harrison,  J.,  remarked: 

"Here  is  conferred  the  power  and  authority 
to  one  party  to  appoint  or  form  the  tribunid 
or  body,  take,  hear  or  examine  the  evidence, 
and  assess  the  amount  of  recovery,  without 
any  notice  to  other  parties  concerned,  or  any 
provision  for  them  being  in  any  manner  rep- 
resented in  the  proceedings,  and  providing  for 
an  appeal  from  an  adjudication  of  their-  rights 
abont  which  they  can  have  no  knowledge,  and 
making  the  remedy  by  appeal  exclusive.  Can 
this  be  done?  We  are  satisfied  it  is  within 
the  inhibition  of  the  provisions  of  the  Consti- 
tntion.  as  an  attempt  to  appropriate  or  damage 
property  'without  due  process  of  law,'  and 
will  not  bar  parties  of  the  right  to  an  action 
for  the  damages  sustained,  and  the  fact  that 
the  legislature  has  failed  to  provide  for  any 
notice  cannot  bar  the  right  to  compensation." 

The  court,  however,  as  noted  by  Letton,  J., 
In  Einterprlse  Irrigation  District  v.  Trl-8tate 
Land  Co.,  92  Neb.  121,  on  page  143,  138  N. 
W.  171,  restricted  their  holding  to  the  prop- 
osition that  In  such  case  an  action  for  dam- 
ages would  not  be  barred. 

In  Wllber  v.  Reed,  84  Neb.  767,  122  N.  W. 
53,  the  validity  of  a  portion  of  section  8605, 
Ann.  St.  1907,  was  under  consideration.  By 
that  section  tiie  city  of  Beatrice  and  others 
of  its  class  wwe  authorized  to  appropriate 
private  property  for  the  puri>ose  of  public 
paifes,  after  providing  for  the  appolntm^it  of 
appraisers,  and  notice  to  the  owners  of  the 
time  of  making  the  assessment  for  damages, 
and  contained  the  following: 

"At  the  next  regular  meeting  of  the  oounrfl 
after  such  assessment,  the  council  may  vacate 
such  assessment,  if  unjust,  and,  if  so  vacated,  or 
in  case  of  a  failure  to  obtain  the  assessment, 
for  any  cause,  the  council  by  resolution  may 
appoint  three  other  assessors;  and,  in  that 
case,  such  new  assessors  shall,  on  the  day  fol- 
lowing their  appointment,  without  further  no- 
tice, meet  at  the  place  fixed  by  the  ordinance 
for  meeting  of  the  assessors,  and  *  *  • 
shall  proceed  as  provided  for  the  first  board  of 
appraisers." 

The  matter  proceeded  to  the  point  where 
the  appraisers  met  for  the  purpose  of  mak- 
ing their  appraisement,  when  they  were  re- 
strained by  an  order  of  the  district  court. 
Subsequently  the  restraining  order  was  dis- 
solved, and  the  council  proceeded  under  that 
part  of  the  section  above  quoted  to  ai^Ktint 
three  other  appraisers,  who  made  the  ap- 
praisement, and  thereafter  plaintiff  brought 
the  action  to  enjoin  the  officers  of  the  dty 
from  taking  possession  of  the  property  upon 
the  ground  that  quoted  portion  of  said  sec- 
tion was  imconstitutlonal  in  falling  to  pro- 
vide notice  to  the  property  owner  of  the  time 
and  place  of  meeting  of  said  appraisers, 
and  such  was  the  holding  of  the  court;  cit- 
ing People  T.  Tnllman,  36  Barb.  (N.  Y.)  222 ; 
Rathbun  ▼.  Miller,  6  Johns.  (N.  Y.)  281, 
and  other  cases. 

These  cases  are  sufficient  to  show   that 


this  court  Is  committed  to  the  proposttioa 
that,  before  the  property  of  a  citizen  may 
be  taken  for  public  use  under  the  power  of 
eminent  domain,  the  owner  is  entitled  to  such 
notice  of  the  proceedings  as  will  give  him 
an  opportunity  to  be  heard  upon  the  ques- 
tions Involved. 

For  the  purpose  <tf  determining  the  leg- 
islative interpretation  of  "due  process  of 
law,"  we  have  examined  the  other  enact- 
ments on  the  subject  of  eminent  domain  as 
contained  in  the  Annotated  Statutes  of  1913, 
and  find  that,  in  23  out  of  25  such  enact- 
ments, notice  to  the  property  owner  of  the 
time  and  place  of  the  meeting  of  the  ap- 
praisers is  required,  either  by  spedflc  direc- 
tion or  by  referraice  to  other  enactments 
where  such  notice  is  required.  It  is  con- 
tended, however,  by  the  appellant  that  the 
provision  for  the  Issuance  of  notice  by  the 
county  court  satisfies  the  requirement  of 
due  process  of  law.  It  has  been  held  that  the 
appraisers  in  condemnation  proceedings,  in 
determining  the  value  of  the  property  taken, 
or  the  amount  of  damages,  exercise  Judicial 
functions  (In  re  Appraisement  of  Omaha  Gas 
Plant,  102  Neb.  782,  169  N.  W.  725) ;  in  other 
words,  that  upon  this  question  the  proceed- 
ing Is  In  its  nature  judicial,  and  therefore. 
In  determining  whether  or  not  the  notice 
provided  is  sufficient,  the  principle  govern- 
ing such  proceeding  should  govern. 

The  notice  In  question  advised  the  prop- 
erty owner  that  a  petition  was  filed,  and  ap- 
praisers appointed  May  1,  and  that  the  hear- 
ing on  said  petition  would  be  had  May  20. 
In  the  meantime  the  appraisers  had  taken 
the  oath,  determined  the  question  of  dam- 
ages, all  without  notice  to  the  property  own- 
er until  the  report  was  filed,  not.  later  than 
the  day  of  hearing.  We  are  unable  to  per- 
ceive how  this  can  be  looked  upon  as  due 
process  of  law.  The  property  owner,  when 
he  comes  into  court  on  the  day  of  hearing, 
finds  the  only  question  upon  which  he  has  a 
right  to  be  heard  at  all  already  determined, 
and  the  only  remedy  afforded  him  is  an  ap- 
peal, to  get  the  benefit  of  which  he  must 
give  bond,  and  probably  Incur  the  expense  of 
employing  coimsel.  Furthermore,  what  Is 
this  hearing  to  which  he  has  been  invited? 
Certainly  not  upon  the  question  of  dam- 
ages which  shall  be  awarded  him,  because 
the  act  confers  no  authority  upon  the  county 
judge  or  court  to  alter  the  appraisement  in 
any  way.  In  fact,  the  only  peril  In  which 
the  appraisement  stands  is  of  being  reject- 
ed by  the  school  board,  a  right  granted  It 
by  section  6  of  the  act  In  case  the  assess- 
ment is  not  satisfactory;  while,  if  satisfac- 
tory, section  6  merely  requires  the  board  to 
signify  Its  acceptance  thereto  in  writing,  and 
deposit  the  amount  thereof  in  court,  when  a 
fee-simple  title  will  vest  in  the  district.  The 
only  matters  upon  which  the  owner  can  be 
heard  are  those  referred  to  in  section  8 ;  1.  e., 
that  more  tdian  ten  acres  are  sought  to  be 
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taken,  or  where  tbe  property  constitutes  as 
orchard,  garden,  or  public  park,  or,  If  out- 
side tbe  corporate  limits  of  a  dty  or  Til- 
lage, that  It  lies  within  20  rods  of  a  residence 
with  no  highway  intervening.  In  the  respect 
now  under  discussion  the  act  is  not  unlike 
one  which  should  provide  that,  in  all  actions 
brought  before  a  justice  of  tbe  peace,  the 
defendant  should  have  notice  of  the  hearing, 
but  that  judgment  should  be  rendered  for 
the  plaintiff,  from  which  the  defendant  might 
appeal.  If  the  analogy  is  perfect,  we  hardly 
think  it  would  be  contended  that  such  a 
proceeding  constituted  due  process  of  law. 
[2,3]  Tbe  case  of  Sterritt  y.  Young,  14 
Wyo.  146,  82  Pac.  946,  4  L.  R.  A.  (N.  8.)  169, 
116  Am.  St  Rep.  994,  contains  a  very  full 
and  learned  discussion  of  this  question,  cit- 
ing a  number  of  cases  in  support  of  their 
conclusion,  among  others  Stuart  v.  Palmer, 
74  N.  Y.  183,  30  Am.  Rep.  289,  quoting  from 
the  opinion  of  Earl,  J.: 

"I  am  of  opinion  that  the  Constitution  sanc- 
tions no  law  imposing  such  an  assessment,  with- 
out a  notice  to,  and  a  hearing  or  an  opportunity 
of  a  hearing  by  the  owners  of  the  property  to 
be  assessed.  It  is  not  enongh  that  the  owners 
may  by  chance  have  notice,  or  that  they  may 
as  a  matter  of  favor  have  a  hearing.  The  law 
mast  require  notice  to  them,  and  give  them  the 
right  to  a  hearing  and  an  opportunity  to  be 
heard.  It  matters  not,  upon  the  question  of  the 
constitutionality  of  such  a  law,  that  the  assess- 
ment has,  in  fact,  been  fairly  apportioned.  The 
constitutional  validity  of  the  law  is  to  be  test- 
ed, not  by  what  has  been  done  under  it,  but 
by  what  may,  by  its  authority,  be  done." 

McGavock  v.  Omaha,  supra,  is  also  cited. 
The  case  is  on  all  fours  with  the  one  atf 
bar  and  involved  the  validity  of  a  statute 
under  the  power  of  eminent  domain.  See, 
also,  People  v.  Tallman,  36  Barb.  (N.  7.)  222, 
Anderson  v.  Tuberville,  46  Tenn.  (6  Cold.) 
150,  Dodd  V.  Hart,  8  Del.  Ch.  448,  68  AtL 
397,  and  Bums  v.  Multnomah  R.  Co.  (O.  O.) 
15  Fed.  177.  The  last  two  cases  are  dted 
by  appellant,  but  they  hold  the  reverse  of 
his  contention. 

'  For  the  purpose  of  sustaining  the  consti- 
tutionality of  the  statute  in  question,  appel- 
lant cites  the  case  of  Branson  v.  Gee,  25 
Or.  462,  36  Pac.  627,  24  L.  R.  A.  355,  a  case, 
strictly  speaking,  referable  to  the  police  pow- 
er, rather  than  power  of  eminent  domain. 
The  statute  permitted  the  road  supervisors 
to  enter  upon  private  property  adjoining  the 
road  and  take  therefrom  gravel  and  ma- 
terials for  the  purpose  of  making  repairs, 
and  provided  that  the  owner  might  file  his 
claim  with  the  county-  court  and  have  his 
damages  assessed.  The  action  was  brought 
against  the  road  supervisors,  and  the  court 
held  that  the  remedy  of  the  plaintiff  waa 
that  provided  by  the  statute,  and,  the  pro- 
ceedings being  Instituted  by  the  state,  no 
notice  was  required  before  the  taking,  and 
that  the  remedy  to  tbe  property  owner  was 


adequate.  In  Hood  River  Lumbering  Co. 
V.  Wasco  County,  35  Or.  498,  67  Pac.  1017. 
however,  tbe  court  held  that  a  statute  pro- 
viding for  the  taking  of  private  property 
under  the  power  of  eminent  domain  contain- 
ing no  provision  for  notice  to  the  owner 
is  void;  and  Judge  Bean  distinguishes  tbe 
case  of  Branson  v.  Gee,  supra,  remarking: 

"The  decisions  of  this  court  upon  the  validity 
and  constitutionality  of  acta  providing  for  the 
assessment  of  property  and  levy  of  taxes  for 
general  purposes,  or  for  assessments  for  open- 
ing or  improving  streets  in  municipalities,  or 
the  laying  of  sewers,  or  the  talcing  of  material 
by  road  supervisors  for  the  repair  of  public 
highways,  are  not  authority  in  the  present  case, 
except  in  so  far  as  they  may  illustrate  tbe  ap- 
plication of  the  doctrine  of  due  process  of 
law  to  a  given  state  of  facts.  *  *  *  It  was 
held  in  these  cases  that  the  dty  charters  were 
constitutional  and  valid,  alfhoogh  they  made 
no  provision  for  notice  to  the  property  owners; 
but  this  holding  was  expresedy  put  upon  the 
ground  that  'the  city  is  a  miniature  state — the 
council  is  its  legislature,  the  charter  is  its 
constitution;  and  it  is  enough  if,  in  that,  the 
power  is  granted  in  general  terms,  for,  when 
granted,  it  must  necessarily  be  exercised  subject 
to  all  limitations  imposed  by  constitutional  pro- 
visions, and  the  power  to  prescribe  the  mode 
of  its  exercise  is,  except  as  restricted,  subject 
to  the  legislative  discretion  of  the  council.'  Mr. 
Justice  Brewer,  in  Paulson  v.  Portland,  149  U. 
S.  38,  13  Sup.  Ct  753." 

Tbe  failure  to  dlstingnlsh  between  the 
police  power,  the  power  of  taxation,  and 
the  power  of  eminent  domain,  has  led  to 
some  confusion  in  the  cases  upon  the  ques- 
tion of  due  process  of  law,  as  was  noted  by 
Post,  C.  J.,  In  Chicago,  B.  &  Q.  R.  Co.  v. 
State,  47  Neb.  649,  565,  66  N.  W.  624,  41  K 
R.  A.  481,  63  Am.  St.  Rep.  557.  Such  .dis- 
tinctions are  thoroughly  pointed  out  and 
discussed  In  20  C.  J.  617,  S  6,  consideration 
of  which  will  explain  many  of  the  cases  hold- 
ing that  notice  to  the  property  owner  af- 
fected may  be  Implied;  for  example,  E3nter- 
prise  Irrigation  District  v.  Trl-State  Land 
Co.,  92  Neb.  121,  138  N.  W.  171,  which  was 
a  case  involving  the  exerdse  of  the  police 
power,  and  State  v.  Several  Parcels  of  Land, 
83  Neb.  13,  119  N.  W.  21,  L.  R.  A.  1916E,  1, 
a  tax  case. 

The  case  of  Buckwalter  v.  School  District, 
65  Kan.  603,  70  Pac.  605,  also  dted  by  ap- 
pellant, was  an  action  in  ejectment  against 
the  school  district,  which  by  mistake  had 
built  a  scboolhouse  upon  the  land  of  plain- 
tiff. A  statute  covering  such  situations  per- 
mitted the  district  to  apply  to  the  county 
Judge  to  appoint  freeholders  to  appraise  the 
value  of  the  land,  and  thereupon  title  should 
vest  in  the  district,  but  omitting  to  provide 
for  notice  of  such  application  to  the  owner. 
It  was  held  that  ejectment  could  not  be 
maintained,  that  compensation  need  not  be 
made  before  the  taking,  but  that  the  owner 
was  not  bound  by  tbe  amount  of  the  assess- 
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statute  npon  the  mere  probability  tbat  the 
owner  may  have  notice. 

Tbe  case  of  Lancaster  v.  Augusta  Water 
District,  108  Me.  137,  79  Atl.  463,  Ann.  Cas. 
1913A,  1252,  also  dted,  merely  bolds  tliat 
tbe  owner  Is  not  entitled  to  notice  of  tbe 
condemnation  proceedings,  but  the  statute 
provided   for  notice  of  tbe   assessment   of 


ment,  and  might  either  appeal  therefrom, 
or  bring  an  action  to  recover  the  value  of 
the  land ;  the  court  saying,  66  Kan.  at  page 
607  (70  Pac.  607): 

"Notice  to  the  citisen  of  the  taking  of  his 
property  for  a  public  purpose  is  of  no  concern 
to  him,  tor  tiie  right  to  talce  exists,  independent- 
ly of  notice.  It  is  only  when  compensation  for 
such  taking  comes  to  be  considered  that  the 
owner  of  the  condemned  property  becomes  in- 
terested, and  only  of  proceedings  to  determine 
that  question  is  be  entitled  to  notice,  for  upon 
that  question  only  has  he  a  riglit  to  be  heard. 
The  taking  precedes  the  assessment  of  dam- 
ages. The  title  passes  upon  the  taking  of  the 
property." 

It  seems  to  us  that  a  distinction  may  be 
made  between  cases  where  the  property  has 
been  taken  and  improvements  made  upon 
it  and  the  only  question  remaining  is  the 
compensation  to  be  paid  tbe  owner,  and  cases 
lil^e  tbe  one  at  bar  where  the  objection  is 
made  to  the  proceeding  Itself  by  which  tbe 
land  is  sought  to  be  condemned.  In  tbe  for- 
mer tbe  court  would  be  Justified  in  holding 
tbat  the  requirement  of  due  process  of  law 
was  satisfied,  wlille  in  tbe  latter  the  pro- 
ceedings should  be  required  to  conform  to 
the  Constitution. 

The  last  remark  is  also  applicable  to  tbe 
case  of  Appleton  v.  City  of  Newton,  178 
Mass.  276,  59  N.  B.  648,  where  the  land  had 
been  taken  and  water  pipes  laid  therein  be- 
fore tbe  bill  in  equity  to  remove  the  cloud 
upon  tbe  title  caused^  by  tbe  recording  of 
the  condemnation  proceedings  bad  been  filed ; 
no  notice  of  such  proceedings  to  tbe  owner 
being  provided  in  tbe  statute.  However,  tbat 
case  is  authority  for  the  proposition: 

"It  is  enough  if  there  is  such  a  notice  as 
makes  it  reasonably  certain  that  all  persons  in- 
terested who  can  easily  be  reached  will  have 
information  of  the  proceedings,  and  that  there 
is  fsucb  a  probability  as  reasonably  can  be  pro- 
vided for,  tbat  those  at  a  distance  also  wiU  be 
informed." 

The  cases  cited  to  support  tbat  holding 
fail  to  do  so.  Huling  v.  Kaw  Valley  Railway 
&  Improvement  Co.,  130  U.  S.  559,  9  Sup.  Ct 
603,  32  L.  Ed.  1045,  merely  holds  that  notice 
by  publication  is  suflScient  to  a  nonresident 
owner,  and  Hagar  v.  Reclamation  District 
Ko.  108.  Ill  D.  8.  701,  4  Sup.  Ct.  663,  28  L. 
Ed.  569,  McMillen  v.  Anderson,  95  U.  S.  37, 
and  Davidson  v.  New  Orleans,  96  U.  S.  97, 

24  L.  Ed.  616,  were  all  cases  Involving  assess-  ;  87  Iowa,  727,  66  N.  W.  6. 
ment  of  a  tax.     Furthermore,  it  appeared  |     Appellant  refers  to  five  other  statutes  to 
that  the  proceedings  were  in  December,  1889,  ]  which  it  is  claimed  tbe  same  objection  as 


The  case  of  State  v.  Grand  Island  &  W. 
O.  B.  Co.,  SI  Neb.  209,  47  N.  W.  867,  is  also 
relied  upon  by  appellant.  The  railroad  had 
taken  possession  of  the  land  in  question 
without  condemnation  proceedings,  and  the 
owner  called  an  inquest  for  the  pnri>ose  of 
determining  the  damages,  as  permitted  by 
the  act,  before  the  county  Judge,  and  notice 
thereof  was  given  to  the  railroad  company, 
and  this  action  was  an  original  application 
for  mandamus  to  compel  the  company  to  de- 
posit the  damages  so  found  with  tbe  county 
court.  The  statute  in  question  provided  tot 
ten  days'  notice  to  the  property  owner  of 
the  assessment,  but  did  not  provide  for  any 
notice  to  the  railroad  company  In  case  tbe 
owner  initiated  tbe  proceedings,  and  the 
court  held,  as  it  appeared  from  the  recwrd 
that  notice  was  given  to  the  railroad  com- 
pany, it  was  suflieient.  The  proceeding  in 
that  case  was  a  statutory  substitute,  how- 
ever, for  an  ordinary  action  for  damages, 
and  was  a  judicial  proceeding,  and  the  no- 
tice given  was  all  that  was  required  in  such 
cases  to  constitute  due  process  of  law. 

In  St.  Joseph  v.  Geiwltz,  148  Mo.  210,  49 
S.  W.  1000,  also  cited,  the  summons  issued 
In  tbe  proceedings  notified  the  owner  that 
"on  the  day  tberdln  named  con^mlssioners 
would  be  appointed"  to  assess  tbe  damages. 
In  the  instant  case  the  notice  given  was  tbat 
the  appraisers  had  been  appointed  and 
would  file  their  report  on  or  before  May  20. 
The  distinction  seems  obvious. 

Appellant  claims  notice  was  waived  by 
appellee's  actual  knowledge  of  tbe  proceed- 
ings and  by  taking  an  appeal  from  the  award. 
We  think  no  act  of  appellee  could  operate 
to  give  vitality  to  an  unconstitutional  stat- 
ute, any  more  than  consent  may  confer  Ju- 
risdiction upon  a  court,  which  tbe  law  has 
not  conferred.  The  entire  proceedings  are 
void  for  want  of  Jurisdiction.  Of  course,  if 
appellee  had  accepted  the  award,  he  could 
not  be  heard  to  object,  but  in  sudi  case  the 
title  of  appellant  would  rest  upon  the  estop- 
pel, rather  than  the  statute.   Abney  v.  Clarlc, 


and  the  plaintitT  had  notice  of  them  as 
early  as  January  1,  1800,  by  personal  cor- 
respondence with  the  engineers  in  charge, 
and  took  no  action  until  December,  1897; 
and  the  bill  might  well  liave  been  dismissed 


urged  here  applies.  Only  three  of  them  are, 
apparently,  defective^  and  we  do  not  deem  it 
necessary  to  discuss  them,  as  all  other  acts 
we  have  examined  provide  for  notice,  and 
the  fact,  if  true,  that  our  holding  invalid 


on  tbe  ground  of  want  of  equity.    In  any  |  tbe   act   under   consideration   would   affect 

event  we  cannot  approve  of  the  reasoning  in    other  statutes  should  not  deter  us  from  de- 

tbat  case,  which  rests  the  validity  of  the '  daring  tbe  law  In  the  instant  case. 

184N.W.-10 
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We  are  constrained  to  hold  the  act  uncon- 
stitutional, and  therefore  the  judgment  of 
the  district  court  is  right  and  Is  aflBrmed. 

ALDRICH,  J.,  dissents. 

DEAN,  J.  (dissenting  separately).  The 
present  case  does  not  present  a  controversy 
between  private  persons.  It  is  a  controversy 
between  private  persons  and  a  consolidated 
rural  school  district,  an  arm  of  the  sover- 
eign government  that  functions  under  its  au- 
thority, whose  officers  are  charged  with  the 
responsibility  that  pertains  to  the  elem^itary 
education  of  the  youth  of  the  district.  It  is 
conceded  that  plaintiffs  were  without  actual 
notice  of  the  appointment  of  the  appraisers 
until  three  days  thereafter,  namely.  May  3, 
1920. 

The  point  that  plaintiffs  stress  the  most 
is  technical.  They  argue  with  great  force 
that  they  were  not  formally  notified  of  the 
time  when  nor  the  place  where  the  appraisers 
were  to  meet.  Questions  pertaining  to  the 
value  of  the  land  and  to  the  damage  suffered. 


within  a  reasonable  time  after  lie  had  actual 
notice.  The  remedy  there  pointed  out  would 
doubtless  require  the  owner  to  file  a  claim 
with  the  county  board,  though  the  opinion 
Is  silent  on  that  point,  and  it  is'  presumed 
that  body  would  do  its  full  duty.  In  the 
present  case  plaintiffs  forfeited  no  property 
rights.  True,  they  could  not  be  heard  be- 
fore the  appraisers  after  the  report  was  filed 
with  the  county  Judge,  but  plaintiffs  were 
not  remediless,  as  pointed  out  in  the  McOav- 
ock  Case  and  in  the  Storm  Case. 

In  2  Lewis,  Eminent  Domain  (3d  Ed.)  |  568, 
the  Storm  Case  is  cited.    The  text  reads: 

"In  Nebraska  it  has  been  held  that,  while  no- 
tice by  publication  will  give  the  tribunal  juris- 
diction and  enable  the  land  to  be  bound  by  its 
jndgment,  the  landowner,  who  does  not  receive 
actual  notice  of  the  proceedings  in  time  to  make 
his  claim  pursuant  to  the  published  notice,  may 
prcseqt  it  afterwards  and  will  be  entitled  to 
have  it  allowed." 

For  other  reasons  plaintiffs  are  not  in  posi 
tion  to  question  the  constitutionality  of  the 
act.    The  question  of  value  is  not  referred  to 


if  any,  are  treated  as  of  no  concern,  but  firm ,  in  the  evidence,  nor  is  it  pleaded  in  the  petl 


reliance  is  placed  upon  the  failure  of  formal 
service  of  notice. 

The  same  principle  is  involved  in  McGav- 
ock  V.  City  of  Omaha,  40  Neb.  64,  58  N.  W. 
543.  In  that  case,  as  here,  the  question  of 
notice  was  involved,  and  we  held: 

"A  notice  must  be  given  by  a  city  of  proceed- 
ings to  assess  the  damage  to  property  which 
will  be  caused  by  a  proposed  change  of  tlie 
grade  of  a  street  in  said  city  and  of  the  time 
and  place  where  the  appraisers  appointed  for 
the  purpose  of  assessing  such  damages  will 
meet,  in  order  that  the  owner  of  the  property 
80  damaged  may  have  an  opportunity  to  be 
heard  in  his  own  behalf,  •  •  •  If  the  notice 
is  not  given,  the  appraisement  proceedings  will 
not  exclude  the  party  of  any  remedy,  but  such 
party  may  commence  an  action  at  law  to  re- 
cover damages  caused  by  such  change  of  grade 
to  property  of  which  he  or  she  is  the  owner." 

Plaintiffs  had  an  adequate  remedy  at  law. 
As  in  the  McGavock  Case  they  were  without 
notice,  but  their  remedy  was  to  "commence 
an  acticm  at  law  to  recover  damages,"  If  any 
they  suffered  beyond  the  amount  of  the  ap- 
praised value.  If  plaintiffs'  remedy  at  law 
was  adequate,  further  inquiry,  under  the 
weight  of  authority  herein  noted,  should 
cease  with  respect  to  the  constitutionality  of 
the  act 

Pawnee  County  v.  Storm,  34  Neb.  735,  52 
N.  W.  696,  is  In  point.  Tbe  opinion  is  by 
Maxwell,  C.  J.  That  case  had  to  do  with 
tbe  location  of  a  public  highway  over  tbe 
land  of  a  nonresident  owner.  The  usual 
statutory  notice  was  published.  The  owner, 
as  in  the  present  case,  was  without  actual 
notice  of  the  proceeding  until  after  tbe  time 
for  filing  claims  for  damages  had  expired. 
The  court  held  that  the  right  of  the  owner  to 
compensation  was  not  forfeited,  and  that  be 
might  recover  the  value  of  tbe  land  so  taken 


tion  that  the  flve-acre  tract  exceeded  $1,500  in 
value  or  that  plaintiffs  were  damaged  in  ex- 
cess of  that  sum.  With  respect  to  value  they 
have  pleaded  only  conclusions.  On  this  point 
the  petition  reads: 

"Plaintiffs  further  allege  that  tbe  defend- 
ants have  deposited  with  the  county  judgr 
the  condemnation  money  and  are  now  plowing 
said  land  preparatory  to  putting  in  fall  wheat 
thereon,  and  if  the  defendants  are  permitted  to 
take  possession  of  said  tract  of  land  they  will 
suffer  irreparable  injury,  for  which  they  have  no 
adequate  remedy  at  law." 

In  21  R.  0.  L.  440, 1 6,  it  is  said: 

"It  is  a  well-settled  rule  that  legal  conclusions 
are  not  to  be  pleaded,  for  it  is  the  duty  of  the 
courts  to  declare  the  conclusions,  and  of  tbe 
parties  to  state  tbe  premises.  The  allegations 
of  a  conclusion  of  law  raises  no  issue,  need  not 
be  denied,  and  its  truth  is  not  admitted  by  a 
demurrer  to  the  complaint  containing  it." 

Having  failed  to  plead  or  to  prove  dan*- 
ages,  plaintiffs  cannot  be  heard  to  complain 
of  the  act  on  constitutional  grounds.  Cram 
V.  Chicago,  B.  &  Q.  R,  Co,,  85  Neb.  586,  123 
N.  W.  1045,  26  L.  R.  A.  (N,  S,)  1028.  19  Ann. 
Cas.  170,  and  228  V.  S.  70,  33  Sup,  Ct.  437, 
57  L.  Ed.  734.  See  note  L.  R.  A.  1917C,  142. 
It  may  be  noted  incidentally  that  the  Oram 
Case  was  aflirroed  on  appeal  to  the  Supreme 
Court  of  the  United  States.  In  the  Cram 
Case  It  is  said: 

"Until  defendant  is  shown  affirmatively  to 
have  been  injured,  he  cannot  be  heard  to  com- 
plain that  the  act  under  which  the  suit  is 
brought  is  unconstitutional,"  85  Neb.  586,  123 
N.  W.  1045,  26  L.  R.  A.  (N.  S.)  1028,  19  Ann. 
Cas.  170. 

Unless  this  appears  he  has  not  beoi  de- 
prived of  due  process. 

In  Cqoley,  Constftutional  Limitations  (7Cb 
Ed.)  at  page  232,  it  is  said: 
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"Nor  idn  a  court  listen  to  an  objection  made 
to  the  constitutioDality  of  an  act  by  a  party 
whose  rights  it  does  not  affect,  and  who  has 
therefore  no  Interest  in  defeating  it." 

In  Olark  ▼.  Kansas  C»ty,  176  U.  S.  114,  20 
Sup.  Ct.  284,  44  I/.  Ed.  302,  Mr.  Justice 
McKenna  cites  with  approval  the  foregoing 
language  of  Judge  Cooley,  and  adds: 

"We  concur  in  this  view,  and  it  would  be 
difficult  to  add  anything  to  its  expression." 

State  V.  Currens,  111  Wis.  431,  8T  N.  W. 
561,  56  L.  R.  A.  252: 

"Statutes  are  not  to  be  declared  unconstitu- 
tional at  the  suit  of  one  who  is  not  a  sufferer 
from  their  unconstitutional  provisions.  •  •  * 
We  cannot  set  aside  the  acts  of  the  Legislature 
at  the  suit  of  one  who,  suffering  no  wrong  him- 
self, merely  assumes  to  champion  the  wrongs 
of  others." 

In  WeUington,  Petitioner,  16  Pick.  (Mass.) 
87,  26  Am.  Dec.  631,  tbe  court,  speaking  by 
Shaw,  C.  J.,  says: 

"Where  an  act  of  tbe  Legislature  is  alleged  to 
be  void,  on  the  ground  that  it  exceeds  tbe  lim- 
its of  legislative  power  and  thus  injuriously  af- 
fects private  rights,  it  is  to  be  deemed  void 
only  in  respect  to  those  particulars,  and  as 
against  those  persons,  whose  rights  are  thus 
affected." 

If  plaintiffs  were  damaged  In  excess  of 
$1,500  by  the  appropriation  of  their  land, 
they  should  have  so  alleged  in  plain  and  un- 
mistakable language.  Or  if  the  tract,  by 
reason  of  location  or  because  of  contiguity 
to  other  lands  of  plaintiffs,  or  for  any  other 
good  and  sufficient  reason,  caused  them  to 
be  damaged  in  a  suztf  exceeding  that  allowed 
by  tbe  appraisers,  they  should  have  pleaded 
tbe  facts. 

With  respect  to  the  judicial  annulment  of 
a  legislative  act,  I  adhere  to  the  views  ex- 
pressed in  the  dissenting  opinion  in  the  non- 
partisan judiciary  case  entitled,  State  v. 
Junkin,  85  Neb.  1,  at  page  11,  122  N.  W.  473. 
wherein  the  following  authorities  are  cited: 
Cooley,  Constitutional  Limitations  (Tth  Ed.) 
p.  227;  Professor  Wigmore,  23  Am.  IiAw  Re- 
view, 710;  City  of  Topeka  v.  GlUett,  32  Kan. 
431,  4  Fac.  800;  Ogden  v.  Saunders,  12 
Wheat,  (U.  S.)  213,  6  L.  Ed.  606;  Hoover  v. 
Wood,  9  Ind.  296. 

The  delicate  duty  of  declaring  that  a  legis- 
lative act  Is  void  Is  an  asaumption  of  judicial 
authority  that  should  not  be  exercised  ex- 
cept upon  the  clearest  grounds.  An  attack 
against  an  act  of  the  legislature  on  alleged 
constitutional  grounds  should  be  the  last  re- 
sort of  the  litigant.  To  hold  an  act  Invalid 
should  be  the  last  resort  of  a  court  When  a 
litigant  presumes  to  raise  his  hand  against 
the  validity  of  a  legislative  act  he  should 
first  plead  tacts  showing  clearly  and  affirma- 
tively that  his  rights  will  be  injuriously  af- 
fected by  an  enforcement  of  tbe  act.    In  the 


present  case  neither  the  equities  nor  the  law 
are  with  the  plaintiffs.  In  brief.  It  appears' 
that  a  law  has  been  declared  unconstitutional 
at  the  suit  of  "a  party  whose  rights  It  does 
not  affect"  and  who  "merely  assiunes  to 
champion  the  vnrongs  of  others."  A  slender 
judicial  thread  Is  it  not  upon  which  to  hazard 
the  validity  of  a  legislative  4ct? 


McSHANE  V.  MURRAY  et  al.     (No.  21682.) 
(Supreme  Court  of  Nebraska.    July  7,  1921.) 

(Svllalus  Iv  the  Court.) 

1.  States  «=9l9l (I)— State's  oonstitatioiial  Im- 
mnnlty  from  suit  cannot  be  waived  by  voinn. 
tary  general  appearance  by  Attorney  General. 

Where  by  its  Constitution  the  state  is  im- 
mune from  suits  against  it  except  as  the  Legis- 
lature otherwise  provides,  the  immunity  thus 
provided  cannot  be  waived  by  a  voluntary  gen- 
eral appearance  in  the  case  and  a  participation 
in  the  trial  thereof  upon  its  merits  by  the  At- 
torney General  in  an  unauthorized  action 
brought  against  tbe  state. 

2.  States  «=>2I2— Deere*  against  state  In  an- 
authorized  suit  void. 

A  decree  rendered  against  tbe  state  under 
the  circumstances  above  stated  is  void  as 
against  the  state,  and  upon  appeal  to  this  court 
will  be  vacated  and  set  aside  in  so  far  as  the 
same  seeks  to  bind  the  state. 

3.  Dismissal  and  nonsuit  <=342— Dismissal  of 
state  held  not  to  affeet  action  against  other 
defendants. 

Such  dismissal  of  the  state  from  the  litiga- 
tion, however,  does  not  affect  the  action  against 
other  defendants  against  whom  the  plaintiff  had 
a  right  to  maintain  a  suit. 

4.  Boundaries  <S=337 (3)— Evidence  sustaining 
finding  as  to  location  of  government  quarter 
corner. 

In  a  dispute  arising  between  plaintiff  and 
defendants  as  to  the  true  boundary  line  between 
their  adjoining  lands,  the  sole  question  de- 
pended upon  the  genuineness  of  a  certain  al- 
leged original  government  quarter  corner.  The 
trial  court  found  for  tbe  plaintiff  and  estab- 
lished the  corner  as  contended  for  by  the  plain- 
tiff. Evidence  examined,  and  held  to  support 
the  decree  of  the  lower  court. 

Appeal  from  District  Court,  Sherldau 
County ;  Westover,  Judge. 

Suit  by  Barney  McShane  against  John 
Murray,  the  state  of  Nebraska,  and  another. 
Decree  for  complainant,  and  defendants  ap- 
peal. Decree  vacated  as  to  the  State,  and  as 
to  the  other  defendants  affirmed. 

Clarence  A.  Davis,  Atty.  Gen.,  and  Mason 
Wheeler,  Asst  Atty.  Gen.,  for  api<ellant8. 

J.  H.  Edmunds,  of  Rusbvllle,  and  J.  E!. 
Gllmore,  of  Hay  Springs,  for  appellee 


^saiFor  other  esses  see  same  topic  and  KSY-NUMBBR  In  all  Key-Numbered  Olgests  and  Indezai 
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.  Heard  before  MORRISSEY,  C.  J.,  ALD- 
RICH,  FLANSBURG,  and  ROSE,  JJ.,  and 
DICKSON  and  TROUP,  District  Judges. 

TROtJP,  District  Judge.  Tbia  is  a  suit  for 
an  injunction.  Plaintiff  is  the  owner  and  In 
possession  of  tbe  southeast  quarter  of  sec- 
tion 25,  township  32,  range  46,  and  defendant, 
Cornelius  Murray,  Is  the  lessee  and  in  pos- 
session of  the  north  half  of  section  36,  same 
township  and  range,  and  all  in  Sheridan 
county.  Neb.;  the  latter  description  being  a 
part  of  the  school  land  owned  and  leased  by 
the  state  of  Nebraska  and  coming  to  the  de- 
fendant Murray,  in  1911,  through  mesne  as- 
signments of  tbe  lease,  and  lying  immediately 
south  of  said  section  25. 

A  dispute  having  arisen  between  the  plain- 
tiff and  defendant,  Murray,  as  to  the  location 
of  the  true  boundary  line  between  the  two 
sections,  and  plaintiff  claiming  that  tbe  de- 
fendants were  undertaking  to  enter  upon  and 
cultirate  a  portion  of  the  land  lying  within 
the  disputed  tract,  but  which  plaintiff  alleges 
belongs  to  him,  instituted  this  action  in  April, 
1917,  to  enjoin  the  defendants  from  so  doing. 
Upon  presenting  plaintifTs  petition  to  the 
judge  of  the  district  court  for  Sheridan 
coimty,  a  restraining  order  was  issued 
against  the  defendants  accordingly,  and  tbe 
same  remained  in  force  and  effect  until  tbe 
final  decree  in  June,  1920. 

At  the  commencement  of  tbe  action,  Cor- 
nelius Murray  and  John  Murray,  only,  were 
made  defendants.  A  year  thereafter,  how- 
ever, but  without  leave  of  court  to  make  ad- 
ditional parties  defendant  or  to  issue  sum- 
mons therefor,  a  summons  was  issued  against 
and  served  upon  the  state  of  Nebraska,  com- 
manding it  to  answer  it  in  the  usual  time 
thereafter. 

None  of  the  defendants  having  answered, 
on  February  6,  1920,  the  court  entered  an 
order  requiring  all  defendants  to  answer  the 
petition  of  the  plaintiff  on  or  before  March 
8,  1920.-  Without  Interposing  any  objection 
to  the  action  thus  taken  by  the  plaintiff  in 
seeking  to  bring  the  state  into  tbe  litigation, 
on  February  20,  1920,  the  state  filed  its  an- 
swer, setting  out  the  fact  that  the  state  was 
the  owner  of  the  land  referred  to  in  section 
36 ;  that  it  had  leased  the  same  to  its  codefend- 
ants  herein  and  put  them  in  possession  there- 
of; that  it  had  theretofore  caused  said  land 
to  be  surveyed,  and  that  the  disputed  tract 
falls  within  the  boundaries  of  section  36,  and 
asked  that  plalntifF's  action  be  dismissed. 
At  about  the  same  time  the  defendants  Mar- 
ray  filed  their  Joint  answer,  In  which  they 
set  forth  substantially  the  same  facts  as 
contained  In  the  answer  of  the  state.  The 
plaintiff,  replying,  denied  all  new  matters 
set  forth  In  the  respective  answers. 

A  trial  was  had  to  the  court,  and  on  June 
17,  1920,  a  final  decree  was  rendered  by  the 
court,  finding  generally  for  the  plaintiff  and 


against  all  the  defendants ;  found  the  bonnd- 
ary  line  between  the  two  sections  to  be  as 
claimed  by  the  plaintiff;  found  the  corner 
designated  in  the  evidence  as  the  "McShane" 
comer  to  be  the  location  of  the  original  gov- 
ernment quarter  comer,  and  established  the 
same  as  such  by  the  decree,  and  made  the 
restraining  order  theretofore  granted  a  per- 
petual injunction.   Tbe  defendants  appeal. 

The  appellants  first  contend  that  tbe  plain- 
tiff has  no  lawful  right  or  authority  to  sue 
the  state  in  an  action  like  the  present  one 
and  was  without  authority  or  legal  right  to 
make  it  a  party  to  the  litigation,  and  cites  an- 
tliorlties  in  support  thereof.  We  are  con- 
strained to  hold  that  the  position  of  the 
state  on  this  point  is  well  taken  and  must  be 
sustained.  Section  22,  art  6,  of  the  Constitu- 
tion of  Nebraska,  provides: 

"The  state  may  sue  and  be  sued,  and  the 
Legislature  shall  provide  by  law  in  what  man- 
ner and  in  what  courts  suits  shall  be  brought." 

[1 , 2]  Under  this  provision,  of  course,  no 
action  can  be  brought  against  the  state  un- 
less and  until  the  Legislature  has  so  pro- 
vided. The  Legislature  of  the ,  state  has 
acted  in  pursuance  of  this  provision  of  the 
Constitution  and  has  specified  certain  classes 
of  actions  which  may  be  brought  against  the 
state.  Rev.  St.  1913,  t  1177.  In  the  case  of 
State  V.  Stout,  7  Neb.  89,  this  court  held  that 
tbe  section  of  the  statute  above  referred  to 
"covers  all  tbe  various  claims  and  demands 
on  which  the  state  may  be  sued."  See,  also, 
SUte  y.  Mortensen,  69  Neb.  376,  95  N.  W. 
831,  5  Ann.  Cas.  291.  It  is  quite  evident  that 
the  action  at  bar  is  not  one  writhin  any  of 
the  classes  mentioned  in  said  section  of  the 
statute,  and  we  are  not  cited  to,  nor  ere  we 
aware  of,  any  other  provision  enacted  by  the 
^legislature  dnce,  which  would  authorize  the 
maintenance  of  an  action  in  the  nature  of  the 
one  at  bar  against  tbe  state.  Indeed,  Judg- 
ing from  the  entire  silence  of  plaintiff's  brief 
<m  tbe  subject,  we  assume  that  plaintiff  is 
not  resisting  this  claim  made  on  the  part  of 
the  state.  Of  course,  if  the  plaintiff  had  no 
authority  or  legal  right  to  make  the  state  a 
party  to  this  action  6r  maintain  this  suit 
against  it,  the  voluntary  appearance  by  the 
Attorney  General  in  behalf  of  the  state  and 
his  failure  to  object  to  the  Jurisdiction  of  the 
court  over  the  state  did  not,  and  could  not,  in 
any  wise  bind  the  state  so  as  to  make  the 
decree  rendered  against  It  of  any  validity. 
The  exception  of  defendants  In  the  particular 
stated  is  therefore  sustained,  and  so  much 
of  the  decree  of  the  lower  court  as  purports 
to  adjudicate  the  matters  in  suit  against  the 
state  is  vacated  and  set  aside  and  the  action 
as  against  the  state  dismissed. 

[3]  However,  a  dismissal  of  the  state  from 
the  litigation  does  not  affect  the  action  as  to 
the  other  defendants.  The  plaintiff  would 
still  have  the  right  of  action  against  them 
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personally  to  restrain  them  from  taking  poa- 
acssioo  of  premises  already  In  the  possession 
of  plaintiff.  And  this  brings  us  to  a  consider- 
ation of  the  case  upon  its  merits. 

[4]  In  1882  a  government  surrey  was  made 
of  the  two  sections  Involved  in  this  contro- 
versy and  adjacent  sections,  at  wliich  time 
the  section  comers  and  some,  perliaps  all,  of 
the  quarter  section  comers  were  located  and 
marked.  This  dispute  as  to  the  location  of 
the  true  boundary  line  having  arisen,  the  de- 
fendants Murray,  in  the  year  1914,  applied 
to  the  state  commissioner  of  public  lands 
and  buildings  to  have  the  correctness  of  the 
former  survey  of  section  86  tested.  In  pur- 
suance of  the  provisions  of  sections  5563, 
5564,  and  5566,  Rev.  St.  1913.  In  pursuance 
of  the  authority  conferred  by  these  provi- 
sions of  the  statute,  the  commissioner  of 
public  lands  and  buildings  delegated  one  E. 
C.  Simmons,  then  deputy  state  surveyor,  to 
make  a  retracement  survey  of  these  lands 
with  a  view  of  definitely  establishing  the 
^onndary  line  between  the  two  sections.  In 
March,  1914,  Simmons  made  a  retracement 
survey  and  ffled  his  report  thereof  accom- 
panied by  a  blueprint  or  diagram  of  the 
premises;  a  copy  of  which,  with  the  various 
notations  therpon,  being  attached  to  the  rec- 
ord herein.  The  chief  and  about  the  only 
point  of  contention  now  is  which  one  of  the 
two  points  shown  upon  this  plat  is  the  origi- 
nal government  quarter  comer,  that  marked 
by  a  red  letter  "A"  and  designated  In  the 
evidence  as  the  "McShane"  comer,  or  the 
one  marked  by  the  red  letter  "B"  and  des- 
ignated In  the  evidence  as  the  "Simmons" 
comer.  As  before  stated,  the  court  found 
the  "McShane"  comer  to  be  the  true  one  and 
so  decreed.  Deputy  State  Surveyor  Simmons 
In  his  retracement  survey  in  1914  rejected 
the  McShane  comer  as  not  being  an  original 
government  quarter  comer,  and  established 
what  he  claimed  should  be  the  original  gov- 
ernment quarter  comer  at  "B"  or  Simmons 
comer.  The  statute  above  referred  to  (sec- 
tion 5.564>  provides  that,  when  such  survey 
shall  have  been  made  and  properly  ap- 
proved, filed  and  recorded,  It  "shall  be  prima 
facie  evidence  of  the  correctness  thereof." 
Is  the  prima  fade  case  thus  made,  to- 
gether with  such  other  testimony  Introduced 
tending  to  support  it,  overcome  by  direct  and 
positive  evidence  against  Its  correctness? 
We  think  it  is. 

The  plaintiff  testified  that  in  the  year  1886 
(three  years  after  the  original  survey  was 
made)  he,  with  other  members  of  the  Mc- 
Shane family,  first  went  into  possession  of 
the  southeast  quarter  of  section  25  as  home- 
steaders and  has  occupied  It  ever  since ;  that 
some  time  in  July,  1895,  he  first  discovered 
the  now  so-called  "McShane"  corner,  has 
been  familiar  with  it  ever  since,  and  de- 
scribed It  as  consisting  of  two  pits  and  a 
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mound.  Just  the  same  as  all  the  other  govern- 
ment corners  and  corresponding  In  line  with 
other  government  comers  to  the  west ;  'that 
they  built  their  house  about  20  or  30  rods 
north  of  this  quarter  comer ;  that  a  number 
of  years  later  one  Ball,  the  then  county  sur- 
veyor of  Sheridan  county,  was  engaged  by 
them  to  do  some  surveying  In  that  vicinity, 
and  at  that  time  they  had  him  build  up  this 
comer  a  little  more  and  dig  out  the  pits  to 
do  It  with,  and  that  Ball  at  that  time  put 
a  brick  in  the  mound,  but,  with  this  excep- 
tion, left  it  Just  the  same  as  it  was  before 
and  as  it  has  been  since.  John  McShane, 
brother  of  the  i^alntiff,  corroborated  the 
plaintiff  in  his  evidence  In*  all  material  re- 
spects. Witness  Sage  testified  that  In  the 
year  1887  he  leased  the  school  secti<m  In 
question  for  a  horse  pasture,  and,  in  en- 
deavoring to  locate  its  boundaries  In  company 
with  the  plaintiff,  the  plaintiff  at  that  time 
showed  him  'the  quarter  comer  now  called 
the  "McShane*  comer,  that  he  examined  it 
and  took  it  to  be  a  government  corner,  but 
because  It  was  a  short  section  he  abandoned 
the  lease. 

Witness  Linden  testified  that  his  home- 
stead was  Just  east  of  the  school  section, 
where  he  had  lived  since  1884 ;  that  he  was 
acquainted  velth  the  boundary  lines  and  sec- 
tion corners  In  that  vicinity;  that  he  first 
saw  what  Is  called  the  "McShane"  quarter 
comer  In  1885,  and  that  It  looked  to  him 
like  all  the  rest  of  the  quarter  comers 
around  there,  and  was  In  line  with  the  rest 
of  the  comers  to  the  west,  but  not  with 
those  to  the  east. 

Surveyor  Simmons  called  In  behalf  of  the 
defendants,  testified  that  he  had  been  a  sur- 
veyor and  civil  engineer  since  1875  and  had 
done  a  great  deal  of  retracement  of  old 
lines;  that  he  bad  made  the  retracement  of 
the  boundary  line  of  section  36  in  this  case ; 
that,  after  locating  the  four  original  govern- 
ment section  corners,  he  went  to  and  exam- 
ined the  comer  now  called  the  "McShane" 
quarter  comer,  which  he  said  seemed  to  have 
been  recently  built,  and  had  two  large  pits 
and  a  mound  with  a  brick  in  it,  which  he 
said  compared  with  other  comers  established 
by  former  county  surveyors,  and  that  the 
government  did  not  use  bricks  in  establishing 
its  comers.  Upon  being  asked:  "Did  the 
physical  marking  of  the  McShane  comer 
differ  in  any  other  way  from  the  markings 
of  government  comers?"  he  answered:  "I 
don't  know  ns  It  does,  I  don't  recall  any  spe- 
cial features."  Being  of  the  opinion  that  the 
quarter  comer  called  the  "McShane"  corner, 
marked  "A"  on  the  plat,  was  not  the  original 
government  corner,  Simmons  rejected  it  and 
located  the  quarter  comer  at  the  point 
marked  "B"  on  the  plat  and  called  the 
"Simmons"  comer. 

Witness   McCarthy  testified    tbat  he  had 
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been  a  surveyor  slaoe  1868,  and  is  the  present 
county  surveyor  of  Sheridan  county;  is 
familiar  with  the  comers  of  section  36;  first 
saw  the  McShane  comer  about  ten  years 
ago ;  consisted  of  two  pita  and  a  mound  with 
a  brick  in  it;  pits  were  large  and  were  in 
northeast  and  southwest  direction,  and, 
after  making  some  measurements  resx>ecting 
it,  thought  something  peculiar  about  it  and 
could  not  give  it  credit  for  being  the  original 
comer. 

Cornelius  Murray,  one  of  the  defendants, 
testified  that  be  had  lived  in  Sheridan  coun- 
ty for  35  years,  and  on  section  36  since  1911; 
is  familiar  with  the  government  comers  of 
B6;  first  saw  the  McShane  corner  about  1900; 
in  June  1885,  be  and  the  plaintiff  herein, 
having  located  the  northwest  government 
comer  of  36,  secured  a  surveyor's  chain  and 
chained  pretty  straight  west  for  half  a  mile 
to  locate  the  quarter  comer,  but  could  not 
find  it,  although  they  bunted  air  around,  and 
is  positive  It  was  not  there  in  June  of  that 
year. 

Three  other  witnesses  testified  on  behalf 
of  the  defendants.  One  who  had  lived  in  the  vi- 
cinity since  1884  said  he  first  saw  the  Mc- 
Shane corner  in  1890,  but  could  not  say  it 
was  not  there  before.  Another  who  lived  in 
the  neighborhood  since  1905  said  he  first 
saw  It  about  ten  years  ago.  Another  who  bad 
lived  in  the  vicinity  since  1887  first  saw  the 
McShane  corner  some  time  In  the  nineties. 
This  closes  the  testimony  on  the  subject  ex- 
cept for  a  few  field  notes  which  will  be  re- 
ferred to  presently. 

Of  course,  the  testimony  of  these  witness- 
es who  say  they  did  not  see  the  McShane 
comer  until  a  greater  or  less  number  of 
years  after  1885,  but  who  had  never  endeav- 
ored to  see  it  and  had  no  interest  In  its  dis- 
covery or  location,  avails  little  or  nothing 
as  against  the  positive  evidence  of  persons 
who  actually  did  see  it  In  1885  and  have  been 
familiar  with  its  existence  ever  since  that 
time.  So  it  seems  to  us  thnt  w*  are  com- 
pelled either  to  find  that  the  four  witnesses — 
the  plaintiff,  his  brother.  Sage,  and  Linden — 
swore  falsely,  or  accept  as  a  fact  conclusive- 
ly established  that  the  McShane  corner,  such 
as  it  was,  was  in  existence  at  the  point 
claimed  by  the  plaintiff  as  early  as  1885  at 
least.  If  so,  what  proved  fact  or  even  sus- 
picion under  tfie  evidence  justifies  a  finding 
that  said  comer  is  not  a  genuine  government 
comer?  The  defendants  have  introduced 
certain  field  notes  of  the  1882  survey  which 
they  claim  are  in  corroboration  of  their 
theory.    It  is  doubtful  whether  in  this  case 


recourse  may  be  had  to  the  field  notes  to  con- 
tradict the  genuineness  of  the  McSliane  ow- 
ner as  established  by  the  evidence.  The  case 
of  State  V.  Ball,  90  Neb,  307,  183  N.  W.  412. 
seems  to  announce  the  correct  rule  In  this 
respect: 

"Monuments  erected  by  the  government  sur- 
veyor to  mark  the  section  comers  according  to 
his  survey  will  control,  although  in  conflict  with 
his  field  notes.  If  the  monuments  have  been 
obliterated,  but  their  location  can  be  ascertain- 
ed from  a  consideration  of  the  testimony  of 
witnesses  who  know  and  testify  to  the  fact, 
the  site  thus  establisbed  will  control.  If  the 
monmnents  have  been  destroyed  and  their  orig- 
inal location  cannot  be  established  by  other 
proof,  recourse  may  be  had  to  the  field  notes  of 
the  original  survey." 

The  McShane  comer  was  discovered  in 
the  summer  of  1885,  but  three  years  after  the 
original  survey,  and  at  the  time  when  and 
by  the  first  settlers  who  went  upon  that  land 
and  all  described  it  as  looking  like  all  the  oth- 
er government  corners.  It  has  never  been 
obliterated  or  destroyed,  but  has  been  a  known 
comer  ever  since.  Under  the  rule  above 
stated  it  would  seem  that  the  field  notes 
cannot  be  permitted  to  displace  a  fixed  comer 
thus  established.  Besides,  the  field  notes  are 
not  corroborated  by  the  discovery  of  a 
monument  of  any  character,  pits,  mounds, 
sandstone  or  anything  else  in  the  vicinity 
of  the  so-called  "Simmons"  corner,  although 
no  doubt  diligent  search  has  been  made  for 
the  same.  It  is  true  that  the  line  connecting 
the  McShane  comer  with  the  northwest  and 
northeast  comers  of  the  section  is  not  a 
straight  line,  and  that,  to  our  minds,  is  the 
strongest  evidence  against  the  genuineness  of 
the  McShane  comer,  but  neither  will  courses 
and  distances  be  allowed  to  prevail  over  orig- 
inal government  comers  convincingly  es- 
tablished by  evidence.  We  have  much  re- 
spect for  the  opinions  of  the  witnesses  Sim- 
mons and  McCarthy  as  practical  and  experi- 
enced surveyors  and  believe  they  honestly 
entertain  a  doubt  that  the  so-called  McShane 
corner  is  the  tme  original  government  comer, 
but  we  think  the  evidence  does  not  supi)ort 
such  doubt.  We  think  the  decree  of  the  low- 
er court,  as  to  the  defendants  other  than  the 
state,  was  right  and  should  be  affirmed. 

As  before  stated,  so  much  of  the  decree  of 
the  lower  court  as  purports  to  adjudicate  the 
matters  in  suit  against  the  state  of  Nebras- 
ka is  vacated  and  set  aside  and  the  action 
as  against  the  state  dismissed.  As  to  the 
other  defendants,  the  decree  Is  affirmed. 
Judgment  accordingly. 
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JONES  V.  THOMAS  et  al.    (No.  20727.) 
(Supreme  Court  of  Nebraska.    July  20,  1021.) 

(Byttabu*  iv  the  Court.) 

1.  Attoriifly  aad  client  «=> 1 51— Attorneys  en- 
gaged for  contingent  fee  will  be  held  to  share 
equally.  In  the  absence  of  agreement. 

Where  several  attorneys  engage  in  the 
prosecntion  of  litigation  for  a  contingent  fee,  in 
the  absence  of  any  other  agreement,  they  will 
be  held,  npon  the  successfnl  result  of  the  suit, 
to  share  equally  in  the  distribution  of  the  fee. 

2.  Attorney  and  client  ig=>l5l —Under  agree* 
ment  that  one  attorney  shall  cease  action 
and  another  receive  extra  compensation,  lat- 
ter is  entitled  to  reasonable  sum  for  addition- 
al servlcee,  and  former  to  reasonable  value 
ef  services  as  measured  by  ultimate  fee 
realized. 

Bat  this  principle  may  be  varied  by  a  sub- 
sequent agreement  between  the  parties,  and 
where  it  is  afterwards  agreed  between  counsel 
that  one  of  them  shall  talce  no  further  steps  in 
the  case,  and  that  another  shall  receive  extra 
compensation  for  carrying  on  the  litigation,  the 
latter  is  entitled  to  a  reasonable  sum  for  such 
additional  services,  and  the  former  is  only  en- 
titled to  the  reasonable  value  of  his  services  up 
to  the  time  of  ttHe  agreement  as  measured  by 
the  ultimate  amount  of  the  fee  realized. 
Flansbarg  and  Aldrieh,  JJ.,  dissenting. 


Appeal  from  District  Court,  Seward  Coun- 
ty -,  Good  and  Corcoran,  Judges. 

Bill  by  Harry  T.  Jones  against  John  J. 
Thomas  and  others  to  determine  the  appor- 
tionment for  distribution  of  a  fund.  Frwn 
the  judgment  John  J.  Thomas  and  certain 
others  appeal.    Modified  and  affirmed. 

E.  A.  Coufal,  of  David  City,  B.  P.  Good, 
of  Lincoln,  Thomas,  Vail  &  Stoner,  R.  |R. 
Schick,  and  H.  D.  Landis,  all  of  Seward,  and 
Stewart,  Perry  &  Stewart,  of  Lincoln,  for 
appellants. 

Jacob  F&wcett,  of  Lincoln,  for  appellee  and 
cross-appellant  Burr. 

Heard  before  MORniSSKY,  C.  J.,  and  AI^ 
DRIOH,  DAY,  DEAN,  PLAKSBmO,  LET- 
TON,  and  ROSE,  JJ. 

PER  CURIAM.  This  appeal  is  conceraed 
mainly  with  a  controversy  between  attorneys 
with  respect  to  the  division  of  fees. 

The  Capital  National  Bank  of  Lincoln 
failed  in  1883.  Afterwards  certain  actions 
were  begun  by  different  creditors  of  the 
bank  against  the  directors  seeking  a  recovery 
from  them  for  neglect  of  duty,  violation  of 
the  National  Bank  Act,  and  other  wrongful 
acts  committed  by  them  in  their  official  ca- 
pacity. The  actions  were  begun  In  1895,  the 
litigating  creditors  being  the  Jones  National 
Bank,  the  Bank  of  Staplehurst,  the  Utlca 
Bank,  Thomas  Bailey,  end  Isaac  Holt    The 
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firm  at  Biggs  &  Thomas  were  attorneys  for 
the  Jones  National  Bank  and  the  Bank  of 
Staplehurst.  The  firms  of  Pound  &  Burr 
and  Norval  Bros.  &  Lowley  represented  the 
other  creditors  named.  The  contract  be- 
tween the  several  attorneys  and  their  clients 
provided  for  a  contingent  fee  of  one-third  of 
the  gross  receipts.  For  some  years  the 
attorneys  each  aided  and  assisted  the  others 
in  the  legal  work  and  in  the  general  prosecu- 
tion of  the  actions,  except  as  hereinafter 
mentioned.  There  is  a  conflict  as  to  whether 
a  specific  agreement  was  made  as  to  this, 
but  the  direct  evidence,  the  course  of  conduct 
of  these  attorneys  during  a  long  series  of 
years,  the  signing  of  their  names  to  papers 
and  briefs  and  legal  documents,  and  their 
appearance  in  the  cases. of  other  than  their 
nominal  clients,  all  convince  us  that  the  sev- 
eral cases  were  prosecuted  by  them  as  a  Joint 
adventure.  Comparatively  early  In  the  liti- 
gation recovery  was  had  of  over  $20,000  col- 
lected from  Stuart,  one  of  the  directors.  The 
suits  proceeded  as  to  the  others.  Many 
vicissitudes  occurred  in  the  litigation  during 
the  long  series  of  years.  Finally  a  judgment 
for  plaintiffs  was  obtained  in  the  district 
court  for  Seward  county,  which  was  after- 
wards reversed  by  this  court,  following,  as 
the  court  thought,  former  decisions  of  the 
Supreme  Court  of  the  United  States.  Jones 
Nat  Bank  v.  Yates,  03  Neb.  121,  139  N.  W. 
844,  1135.  Afterwards  the  Judgment  of  this 
court  was  reversed  by  the  Supreme  Court  of 
the  United  States,  240  U.  S.  541,  36  Sup.  Ct 
429,  60  L.  Ed.  788,  and  the  cause  remanded, 
with  directions  to  affirm  the  Judgment  of  the 
district  court  which  was  done.  Afterwards 
all  the  Judgments  were  sold  to  one  Mullen 
for  $95,000.  This  was  paid  to  Harry  T.  Jones 
ns  trustee  for  the  Interested  parties.  Jones 
filed  a  bill  of  Interpleader,  asking  the  court 
to  apportion  the  amount  due  to  each  of  the 
attorneys.  The  trial  court  held  that  the  pro- 
ceeds of  the  Stuart  Judgments  should  be  di- 
vided in  four  equal  parts,  of  which  Burr  Is 
entitled  to  one-fourth,  Tliomas  one-fourth, 
Norval  Bros,  one-fourth,  and  the  estate  of 
George  W.  Lowley  one-fourth.  The  court 
also  found  that,  after  the  reversal  of  the 
Judgment  In  this  court,  agreements  were 
made  between  Burr  and  Thomas,  and  be- 
tween Norval  Bros,  and  Thomas,  with  the 
consent  of  the  clients,  that  Thomas  should  re- 
ceive additional  compensation  for  extra  serv- 
ices In  the  further  conduct  of  the  case ;  that 
after  that  time  "Norval  Bros,  performed  no 
more  than  nominal  services,"  but  the  court 
also  found  that  they  did  not  withdraw  as 
attorneys  in  the  case;  that  the  reasonable 
value  of  such  extra  services  of  Thomas  was 
$9,500;  and  that,  after  the  payment  of  $9,500 
to  Thomas,  the  remainder  of  the  fee  arising 
from  the  sale  of  the  Judgments  to  Mullen 
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should  be  divided  into  three  equal  parts,  one- 
third  to  Thomas,  one-third  to  Burr,  and  one- 
third  to  Norval  Bros.,  or  their  assignee. 

Mr.  Thomas  appealed,  mainly  from  the  al- 
lowance of  any  compensation  to  Norval  Bros, 
derived  from  the  Mullen  sale,  urging  as  a 
ground  for  reversal: 

"That  the  contract  of  the  clients  with  Nonral 
Bros,  was  an  entire  and  indivisible  contract  for 
compensation  contingent  upon  success  in  the 
litigation;  that,  having  abandoned  their  con- 
tract prior  to  'ts  completion  and  permitted  its 
execution  to  be  taken  over  by  Thomas  under 
a  new  agreement  with  the  clients,  Norval  Bros, 
forfeited  all  right  to  demand  compensation 
thereunder." 

The  evidence  establishes  that,  after  the 
Judgments  had  been  reversed  by  the  Supreme 
Court  of  this  state,  Norval  Bros.,  who  had 
performed  many  and  valuable  services,  and 
had  expended  much  time  and  labor  In  the 
prosecution  of  the  several  suits,  became 
convinced  that  the  judgment  of  this  court 
could  not  be  reversed,  and  that  further  pros- 
ecution of  the  actions  would  be  fruitless, 
and  so  expressed  themselves  to  the  other  at- 
torneys, and  that  thereupon  the  agreement 
with  Thomas  was  made.  Mr.  Lowley  had 
died  before  the  recovery  of  the  Judgment  In 
the  district  court 

We  think  that  neither  the  evidence  nor  the 
law  Justifies  fully  the  contentions  made  by 
Mr.  Thomas.  Wlille  Norval  Bros,  are  en- 
titled to  share  In  the  distribution  of  the  pro- 
ceeds, we  are  convinced  from  the  testimony 
as  to  the  labor  performed  and  time  expended 
by  Mr.  Thomas  that  the  amount  awarded  to 
Norval  Bros,  by  the  district  court  should  be 
reduced,  and  that  awarded  Mr.  Thomas  and 
Mr.  Burr  increased.  The  evidence  shows 
that  the  determination  to  take  the  case  to 
the  Supreme  Court  of  the  United  States  the- 
second  time  after  the  adverse  decision  In  this 
court  was  largely  brought  about  by  the  ener- 
gy and  persistence  of  Mr.  Burr.  However, 
the  greater  part  of  the  work,  after  this  con- 
ference and  agreement  between  the  attorneys, 
was  performed  by  Mr.  Thomas,  and  he 
should  have,  as  the  district  court  found,  the 
larger  portion  of  the  compensation. 

[1]  Appellant  Burr  contends  that  in  such 
an  enterprise  no  one  attorney  is  entitled  to 
greater  compensation  than  another ;  that  the 
alleged  contract  between  the  attorneys  as  to 
the  appeal  to  the  Supreme  Court  of  the 
United  States  is  void  for  want  of  considera- 
tion, is  so  uncertain  and  Incomplete  as  to  be 
nnenforceable,  and  had  not  been  established 
by  the  evidence,  and  that  no  extra  compen- 
sation should  be  allowed  Thomas.  We  are 
satisfied  with  the  decision  of  the  district 
court  upon  these  points.  We  agree  with  ap- 
pellant that.  In  a  controversy  between  at- 
torney and  client  as  to  fees,  an  attorney 
employed  on  a  contingent  fee  basis  la  en-  [ 


titled  to  nothing  If  be  abandons  the  case  and 
recovery  Is  finally  procured  by  another  At- 
torney. No  client  is  complaining,  and  the 
principle  Is  not  applicable.  The  relations  to 
be  examined  are  those  existing  am<mg  the 
attorneys  themselves  who  were  engaged  in  a 
Joint  enterprise  and  occupied  a  special  part- 
nership relation.  Under  the  general  princi- 
ples of  law  applying  to  the  division  of  fees 
between  attorneys  who  are  associated  to- 
gether in  the  conduct  of  litigation,  and  in  the 
absence  of  any  special  agreement,  each  is 
entitled  to  an  equal  share  of  the  fee.  Under- 
wood V.  Overstreet,  188  Ky.  562,  223  S.  W. 
152,  10  A.  L.  R.  1352,  and  cases  cited  in  note 
on  page  1357.  Also  see  Lamb  v.  Wilson,  H 
Neb.  Unoft.  496,  92  N.  W.  IST,  and  Lamb  v. 
Wilson,  3  Neb.  UnoflT.  605,  97  N.  W.  325. 

[2]  In  view,  however,  of  the  peculiar  cir- 
cumstances of  the  case,  and  of  the  facts  In 
evidence  In  regard  to  the  nonpartidpatlon  by 
Norval  Bros.  In  the  later  conduct  of  the  case, 
and  the  agreement  between  the  attorneys, 
we  are  satisfied  that  Norval  Bros,  are  en- 
titled to  no  compensation  for  services  per- 
formed after  this  agreement  was  made. 
They  should,  however,  be  allowed  the  reason- 
able value  of  their  services  before  that  time, 
the  value  to  be  based  in  proportion  to  the 
services  rendered,  and  the  amount  of  the  ul- 
timate recovery  from  the  sale  of  Judgment  to 
Mullen.  The  district  court  awarded  $8,165.32 
to  the  assignees  of  Norval  Bros.  From  this 
amount  we  deduct  |8,000,  and  award  $2,000 
thereof  to  Mr.  Thomas,  In  addition  to  the 
sum  awarded  him  by  the  district  court,  and 
$1,000  thereof  to  Mr.  Burr,  In  addition  to  the 
amount  awarded  him  by  the  district  court. 
The  remainder,  $5,165.32,  is  awarded  to  the 
assignees  of  Norval  Bros.  In  the  proportion 
as  their  interest  appears  under  the  assign- 
ment of  Norval  Bros. 

As  to  the  cross-appeal  of  Mrs.  Lowley,  we 
are  convinced  that  tmder  the  evidence  the 
district  court  properly  found  that  the  estate 
of  George  W.  Lowley  was  not  mtltled  to  any 
share  of  the  proceeds  of  the  Mullen  sale. 

Burr  was  made  a  party  to  the  appeal  by 
Thomas.  He  afterwards  dismissed  his  ai>- 
peal  as  to  Burr.  He  now  contends  that  Burr 
Is  not  entitled  to  appear  as  a  cross-appellant 
In  the  case,  and  that  the  decree  is  final  as  to 
him.  We  are  convinced  that,  where  the  re- 
lations between  the  parties,  the  Issues,  and 
the  facts  are  so  interwoven  as  in  this  case, 
the  appeal  of  Thomas  brought  up  the  whole 
question  as  to  the  proper  distribution  of  the 
fund,  and  that  Burr  has  a  right  to  appear. 

With  respect  to  the  cross-appeal  of  Bailey, 
we  find  that  the  book  of  accounts  kept  by 
Jones,  trustee.  Is  not  fairly  subject  to  the 
animadversions  made  upon  It  by  Mr.  Burr. 
It  Is  true  that  the  entries  in  the  book  are 
made  with  pencil,  but  the  Items  except  in  a 
few  Instances  follow  consecutively,  and  the 
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trustee  testifies  they  were  made  In  accord- 
ance wltb  the  facts.  Much  Is  said  about  the 
payment  of  certain  money  to  Mr.  B.  T.  Wade, 
of  Washington,  D.  0.,  but  we  think  there  Is 
sufficient  evidence  to  justify  the  expenditure 
to  him  for  his  services  In  procuring  evidence.^ 

The  trial  court  found  in  favor  of  the  trus- 
tee upon  the  Items  set  forth  in  the  book,  and 
we  believe  no  sufficient  ground  has  been 
shown  for  setting  the  same  aside.  Its  judg- 
ment in  this  respect,  therefore,  is  affirmed. 

The  judgment  of  the  district  court,  except 
as  modified  by  what  has  been  said  with 
reference  to  the  compensation  of  Nerval 
Bros.,  and  the  distribution  of  the  money  on 
hand  after  deducting  $3,000  from  the  amount 
awarded  their  assignees,  Is  affirmed,  and  the 
cause  remanded,  with  directions  to  enter 
Juginent  In  accordance  with  this  opinion.  It 
Is  further  ordered  tliat  all  cjosts,  except 
briefs  In  this  court,  be  paid  from  the  com- 
mon fund,  and  each  party  shall  pay  the  costs 
of  his  or  its  own  briefs. 

Judgment  accordingly. 

FLANSBT7R6,  J.  (dis8«iting).  The  suits 
In  which  the  attorney's  fees,  here  In  contro- 
versy, were  earned  were  brought  by  several 
plaintiffs,  the  Jones  National  Bank,  the  Bank 
of  Staplehnrst,  the  Utica  Bank,  and  Thomas 
Bailey  and  Isaac  Holt,  in  February,  1895. 
The  firm,  of  which  Mr.  Thomas  was  a  mem- 
ber, orl^ally  represented  plaintiffs,  whose 
claims  amounted  to  more  than  63  per  cent, 
of  the  total  amount  claimed  by  alL  This 
firm  originally  represented  the  Jones  Nation- 
al Bank  and  the  Bank  of  Staplehurst  The 
firms,  of  which  Mr.  Burr  and  Mr.  Nerval 
were  members,  represented  the  other  plain- 
tiffs. The  cases  Involved  Identical  questions 
of  law,  and  there  was,  therefore,  a  common 
interest  and  object  among  the  several  plain- 
tiffs, and  It  seems,  according  to  the  con- 
clusions of  the  trial  court,  that  after  the 
prosecution  of  the  cases  had  commenced, 
the  attorneys  for  the  various  clients  reached 
an  understanding  that  the  prosecution  of  the 
several  cases  should  be  carried  on  jointly, 
that  the  fees  recovered  should  be  pooled,  and 
that  a  division  of  the  fees  should  be  made 
between  the  three  firms. 

The  cases  were  pending  in  court,  from  the 
time  of  filing  until  their  final  conclusion, 
some  25  years.  They  were,  at  first,  won  in 
the  trial  court,  and  those  judgments  were 
afilrmed  in  the  Supreme  Court,  but  reversed 
by  the  United  States  Supreme  Court.  On 
a  second  trial  in  the  district  court  judgments 
were  again  recovered,  and,  on  appeal  to  the 
state  Supreme  Court,  the  judgments  were 
reversed  and  the  cases  dismissed.  That  was 
in  1914. 

After  this  reversal,  and  when  it  appeared 
that  the  chance  for  winning  by  a  second  ap- 
peal to  the  United  States  Supreme  Court 
was  a  desperate  one,  If  not  entirely  hopeless. 
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a  meeting  was  had  by  the  attorneys,  Mr. 
Thomas,  Mr.  Norval,  and  Mr.  Burr,  at  which 
meeting  Mr.  Jones,  of  the  Jones  National 
Bank,  was  present,  and  Mr.  Norval,  as  the 
trial  court  found, 

"stated  in  substance  and  effect  that  be  did  not 
think  the  Capital  National  Bank  cases  could  be 
won,  and  that  he  was  opposed  to  prosecuting 
said  cases  further,  and  that  he  was  unwilling 
to  devote  any  more  time  to  said  Capital  Na- 
tional Bank  cases,  and,  iu  substance,  stated 
that  he  was  not  willing  to  have  anything  fur- 
ther to  do  with  said  Capital  National  Bank 
cases." 

.  It  is  further  shown  by  the  record  that 
Mr.  Norval  then  advised  bis  client  to  make 
no  further  expenditure  in  the  matter,  and 
bis  client  thereupon  sold  and  assigned  his 
claim  to  the  Jones  National  ,Bank.  Krom- 
that  time  forth  it  appears  that  Mr.  Norval 
had  nothing  whatsoever  to  do  with  these  cas- 
es, as  an  attorney,  and  that  he  utterly  aban- 
doned any  further  participation  in  them  and 
gave  no  further  assistance  In  their  prosecu- 
tion. The  trial  court  found  that  from  that 
time  on  "Norval  Bros,  performed  nothing 
more  than  nominal  services."  If  the  trial 
court,  by  that  recital,  meant  to  Infer  that  Nor- 
val Bros,  did  perform  "nominal  services,"  I  do 
not  believe  that  finding  is  sustained  by  the 
record.  Such  a  finding  could  have  been  based 
upon  one  Isolated  fact  only,  and  that  Is  that 
Mr.  Thomas  casually  met  Judge  Norval,  a 
member  of  the  firm  of  Norval  Bros.  &  Lowley, 
but  not  the  Mr.  Norval  who  had  been  active- 
ly participating  In  the  cases,  and  suggested 
to  him  a  proposition  as  to  whether  or  not 
findings  by  the  Supreme  Court  in  the  case 
could  be  treated  as  independent  and  original 
findings  of  fact  by  that  court,  or  whether 
they  should  be  treated  simply  as  a  review 
of  ultimate  findings  of  fact  by  the  trial  court,- ' 
and  Judge  Norval,  as  attorneys  are  accus- 
tomed to  do,  in  a  casual  way  expressed  some 
opinion  upon  that  question.  It  does  not  ap- 
pear that  this  was  done  with  any  idea  or 
intention,  on  the  part  of  Judge  Norval,  to 
render  it  as  an  attorney  In  the  case,  and, 
in  fact.  It  seems  to  me  clear  that  Norval 
Bros,  considered  their  connection  with  the 
case  definitely  terminated  immediately  fol- 
lowing that  conversation,  which  took  place 
after  the  reversal  and  dismissal  by  the  Ne- 
braska- Supreme  Court  in  1914.  From  that 
time  forward  Mr.  Burr  and  Mr.  Thomas  ap- 
pear to  have  been  the  only  attorneys  repre- 
senting the  interests  opposed  to  the  Capital 
National  Bank.  From  that  time  forward 
they  appeared  as  the  only  attorneys  of  rec- 
ord. They  prepared  the  briefs  and  did  all 
the  work  necessary  for  the  final  appeal  and 
presentation  of  the  cases  to  the  United 
States  Supreme  Court,  and  all  the  work 
necessary  for  an  ultimate  and  favorable  de- 
cision from  that  court. 

Upon  this  condition   of   the  record,   the 
trial  court  concluded,  as  a  proposition  of  toio, 


Digitized  by 


Google 


134 


184  NORTHWESTERN  RKPORTEB 


(Neb. 


that  Norval  Bros,  ha  4  not  withdrawn  as  at- 
torneys in  the  case.  With  that  conclusion 
of  law  I  cannot  agree.  The  legal  effect  of 
the  facts,  as  above  set  forth,  seem  to  me,  con- 
clusively and  unequivocally,  to  establish  a 
definite  and  complete  severance  of  their 
relation  as  attorneys  from  all  further  con- 
nection with  the  litigation. 

The  contract,  such  as  was  found  by  the 
trial  court,  for  a  pooling  and  division  of 
fees  between  the  various  attorneys  connected 
with  the  litigation,  was  an  entire  contract, 
by  which  it  was  necessarily  understood  that 
each  should  take  his  remuneration  from 
funds  which  were  entirely  contingent  upon 
their  Joint  efforts,  and  that  the  joint  service 
of  all  should  contribute  to  the  ultimate  re- 
sult Under  such  an  agreement,  no  one  of 
them  would  be  entitled  to  recover  from  the 
other  what  he  believed,  or  even  what  he 
might  be  able  to  prove,  his  own  services 
were  reasonably  worth.  The  services  of  each 
contributed  to  a  common  cause,  and  the 
value  of  those  services,  which  value  was  not 
determined  by  any  agreement  between  the 
parties,  was  not  apportionable.  It  was  an 
entire  and  not  a  divisible  contract  for  ser- 
vices, and  the  services  rendered  were  not 
of  such  a  kind  that  the  value  of  the  service 
of  one  could,  by  any  definite  standard  of 
value,  be  measured  in  comparison  with  the 
value  of  the  services  of  the  other  associates 
In  the  enterprise,  as  would  be  the  case,  for 
instance,  where  a  man  is  hired  to  plow  a 
field,  or  husk  com,  and  where  each  hour's 
work  brings  its  direct  benefit  to  the  employer 
in  results,  and  where  its  value  and  its  ben- 
efits may  be  measured  by  a  common  and  well- 
recognized  standard  of  wages  per  hour,  oi 
per  day.  If  an  attorney  could  not  recovei 
the  reasonable  value  of  his  service  should 
he  liave  remained  in  the  case,  he  certainly 
cannot  be  privileged  to  have  that  recovery 
because  of  the  fact  that  he  has  voluntarily 
aAd,  as  it  proves,  wrongfully  withdrawn 
from  the  case.  In  order  that  any  one  of 
these  attorneys  should  be  allowed  to  recover 
upon  the  final  outcome  of  the  cases,  in  the 
event  of  victory,  it  was  necessary  that  he 
should,  throughout,  perform  bis  part  and 
share  in  the  undertaking.  When  any  one  of 
them  threw  up  his  hands  and  abandoned 
further  prosecution,  voluntarily  and  of  his 
own  volition,  and  without  excuse  or  Justifi- 
cation, because  he  believed  the  case  hopeless 
and  because  he  was  unwilling  to  participate 
further  and  share  in  the  burden  of  continuing 
in  the  performance  of  his  agreement,  and  be- 
cause he  was  unwilling  to  see  bis  client  ex- 
pend further  moneys  in  what  he  considered 
a  hopeless  venture,  it  certainly  must  be  that 
be  should  be  held  to  liave  withdrawn  entirely 
from  the  arrangement,  and  to  have  precluded 
himself  from  ever  sharing  in  the  profits 
and  remuneration  earned  by  those  attorneys 
who  remained  steadfast  to  their  task,  and 
who  succeasfully  carried  forth  the  work  to  its 


final  and,  favorable  conclusion.  It  seems  to 
me  that  neither  in  law  nor  as  a  matter  of 
abstract  Justice  Is  Mr.  Norval,  or  the  as- 
signee, to  whom  he  has  transferred  his  in- 
terest In  this  lawsuit,  entitled  to  any  re- 
covery. 

The  controversy,  however,  yet  to  be  de- 
termined, is  between  Mr.  Thomas  and  Mr. 
Burr.  It  must  be  conceded  that  Mr.  Thomas 
was  always  very  actively  engaged  in  the 
work  of  prosecuting  these  cases,  that,  as  time 
went  on,  he  assumed  more  and  more  a  larg- 
er burden  of  the  work,  and  that  continuing 
from  the  time  the  case  was  reversed  by  this 
court  in  1914  he  has  performed  mudt  tba 
greater  part  of  the  work,'  and  has  assumed 
the  larger  control  in  the  prosecution  and 
presentation  of  the  case  on  final  appeal  to 
the  United  States  Supreme  Court.  This  was 
done,  as  the  trial  court  finds,  by  an  under- 
standing with  Mr.  Burr,  by  which  It  was 
agreed  that  Mr.  Thomas  should  assume  the 
major  portion  of  the  labor  of  the  continued 
prosecution  of  the  cases.  It  appears  tliat 
Mr.  Burr  always  had  faith  in  a  favorable 
outcome  of  these  cases,  and  that,  when  Mr. 
Norval  withdrew,  he  urged  the  further  prose- 
cution of  them,  and  that  Mr.  Thomas  agreed 
to  continue  with  him.  Mr.  Burr  was  willing, 
not  only  to  continue  with  his  services,  but 
to  furnish  expense  money,  and  it  was  the 
finding  of  the  trial  court  that  an  arrange- 
ment was  made  between  Mr.  Burr  and  Mr. 
Thomas,  whereby  Mr.  Thomas,  by  reason 
of  his  agreed  added  service,  should  receive 
also  extra  compensation  out  of  the  fees  to 
be'  recovered  ultimately.  Mr.  Thomas  and 
Mr.  Burr  are  not  in  accord  as  to  just  what 
that  agreement  was,  but  Mr.  Burr  by  his 
testimony  shows  that  Mr.  Thomas  was  to 
receive  something  extra.  He  testified  that 
he  had  agreed  that  Thomas  should  take 
Nerval's  share  of  the  fees;  that  is,  the  share 
that  Mr.  Norval  would  have  recovered,  had 
be  remained  in  the  case.  There  is  also  a 
letter  in  evidence,  wherein  Mr.  Burr  wrote 
Mr.  Thomas  as  follows: 

"I  feel  we  have  further  cast  the  burden  ot 
this  case  upon  yon,  and  I  sincerely  hope  that 
some  day,  not  so  far  away,  you  will  receive  the 
lion's  share  of  remuneration  for  all  your  extra 
labors  in  these  cases." 

It  is  contended  by  Mr.  Burr  that,  even 
though  the  trial  court  has  made  a  findlui; 
of  fact  that  there  was  an  agreement  between 
himself  and  Mr.  Thomas,  whereby  Mr.  Thom- 
as was  to  receive  extra  coiuponsatiou  for 
his  services,  such  an  agreement  would  be 
wanting  of  any  consideration  and,  therefore, 
unenforceable.  It  Is  argued  that  Mr.  Thomas 
was  already  obligated  to  his  clients  to  do 
everything  that  his  good  Judgment  dictated 
toward  attaining  a  successful  result,  and 
that  when,  in  the  opinion  of  Judge  Thomas, 
it  api>eured  to  be  possible  and  probable  tliat 
a  successful  outcome  of  the  cases  might  re- 
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suit  bj  a  furtber  appeal  to  the  United  States 
Supreme  Court,  tben  It  became  hU  positive 
duty  to  conduct  and  prosecute  sucb  an  ap- 
peal, by  reason  of  an  obligation  owing  to  his 
cUents  to  do  whatever  bis  Judgment  might 
dictate  should  be  done  for  their  best  inter- 
ests. His  agreement  to  assume  a  larger  pro- 
portion at  the  work,  since  Mr.  Norval  bad 
withdrawn  from  the  case,  necessarily  increas- 
ing the  burden  to  be  borne  by  the  two  re- 
maining attorneys,  would  seem  to  have  been 
a  good  consideration  for  the  alleged  agree- 
m&kt  made  with  Mr.  Burr.  When  Mr.  Norval 
withdrew  from  the  joint  employment  and  left 
the  two  attorneys  alone  to  conduct  the  fur- 
ther prosecution  of  the  cases,  they  were  en- 
titled to  arrange  between  themselves  for  a 
distribution  of  the  increased  burden.  The 
arrangement,  therefore,  by  which  Mr.  Burr 
and  Mr.  Thomas  agreed  to  continue  the  pros- 
ecution of  the  cases  alone,  and  Mr.  Thomas 
to  assume  a  larger  proportion  of  the  work, 
not  theretofore  assumed  by  him,  was,  It  seems 
to  me,  not  lacking  of  consideration  and 
should  be  held  to  be  legal  and  binding  be- 
tween the  parties. 

According  to  Mr.  Burr's  statement,  it  ap- 
pears that  he  was  willing,  at  one  time  at 
least,  that  Mr.  Thomas  should  take  the  share 
of  the  fees  which  would  have  been  allotted 
to  Mr.  Norval,  had  be  maintained  his  rela- 
tions as  attorney  lu  the  cases.  This  would 
have  been  one-third  of  the  total  contingent 
fee  recovered.  It  also  appears  that  Mr. 
Thomas  was  the  representative  originally 
of  clients,  who  had  some  63  per  cent  of  the 
total  amount  claimed  by  all  the  plaintihs, 
taken  together.  Had  bis  employment  con- 
tinued to  be  several,  he  would  have  recover- 
ed, tben,  63  per  cent  of  the  total  contingent 
fee  available.  It  seems  to  me,  under  the 
drcumstances,  that  this  court  can  arrive  at 
no  fairer  distribution  of  the  fund  than  to 
allow  to  Mr.  Burr  one-third  of  the  fee  and 
to  Mr.   Thomas   two-thirds. 

It  Is  therefore  my  Judgment  that  Mr.  Burr 
should  be  given  |10,643.l8,  and  Mr.  Thomas 
$21,286.37. 

The  amount  available  as  attorney's  fees 
from  the  Stuart  Judgment  of  $7,302.08  should 
have  been  equally  divided  between  the  three 
firms  mentioned. 

ALDRICH,  J.  (dlssenUng).  The  issue  in- 
volved in  this  case  is  whether  or  not  the  con- 
tract t>etween  the  attorneys  weis  an  entire 
contract  requiring  full  services  to  be  render- 
ed by  an  attorney  in  order  to  entitle  him  to 
recover  anything  for  services  done  and  per- 
formed. From  the  nature  of  the  case  the 
contract  for  services  was  entire  and  the 
fees  were  contingent. 

It  appears  that  the  firm  of  Norval  Bros, 
abandoned  the  case  and  rendered  no  service 
after  April,  1914.  Their  duties  devolved  up- 
on Mr.  Thomas  and  Mr.  Burr.  The  issue 
presented  is   whether  or  not  Norval   Bros. 


are  entitled  to  recover  any  fees  after  having 
abandoned  the  case. 

It  is  the  rule  of  this  state,  as  said  In  Mc- 
Millan V.  Malloy,  10  Neb.  228,  4  N,  W.  1004, 
35  Am.  Rep.  471: 

"One  Malloy  entered  into  a  contract  with  one 
McMillan  to  thresh  his  entire  crop  of  wheat 
and  oats  at  forty  cents  per  acre.  After  thresh- 
ing about  one-tliird  of  the  crop  he  refused  to 
thresh  the  remainder,  and  after  the  time  lim- 
ited for  the  completion  of  the  contract  brought 
an  action  to  recover  the  value  of  his  services. 
Belii,  first,  that  the  entirety  of  the  contract 
haying  been  severed  by  part  performance,  ben- 
eficial to  the  employer,  the  employee  was  en- 
titled to  recover  the  value  of  his  labor  over 
and  above  the  damages  sustained  by  a  breech 
of  the  contract;  second,  when  a  contract  has 
been  established,  the  measure  of  recovery  in 
each  case  is  the  price  agreed  npon'in  the  con- 
tract less  the  damages  sustained  by  the  employ- 
er by  the  breach  of  the  same." 

In  this  case  Just  dted  some  benefit  ac- 
crued from  services  rendered  by  tbe  plain- 
tifT,  while  there  was  no  benefit  arising  from 
services  rendered  by  Nerval  Bros.  Norval 
Bros,  are  subject  to  the  general  rule  that, 
while  a  special  contract  remains  open  or 
unperformed,  the  one  whose  part  of  it 
has  not  been  performed  cannot  recover  for 
what  be  has  done  until  the  whole  contract 
has  been  completed.  Norval  Bros,  under 
this  rule  caimot  recover.  In  McMillan  v. 
Malloy,  supra,  some  equity  was  done  by 
those  threshing  grain.  A  contract  was  made 
to  thresh  a  certain  number  of  acres  of  grain 
at  40  cents  an  acre.  When  plaintiff  threshed 
about  one-third  of  the  grain  he  rendered 
service  to  the  defendant  for  which  he  should 
pay  on  the  doctrine  of  quantum  meruit  but 
in  the  Instant  case  the  whole  basis  of  the 
position  of  Norval  Bros,  is  on  services  ren- 
dered, but  from  the  nature  of  the  transac- 
tion It  follows  they  could  not  render  any 
services.  The  case  of  McMillan  v.  Malloy, 
10  Neb.  228,  4  N.  W.  1004,  35  Am.  Rep.  471, 
has  no  application  to  the  instant  case  and  is 
not  to  be  considered  in  determining  the  Is- 
sues herein.  McMillan  v.  Malloy  was  based 
upon  the  famous  case  of  Brltton  v.  Turner, 
6  N.  H.  481,  26  Am.  Dea  713.  The  books 
show  that  the  case  has  been  criticized  by 
the  court  which  rendered  it  It  was  dis- 
tinguished and  modified  by  Massachusetts. 
The  Supreme  Court  of  Ohio  said: 

"The  case  of  Brltton  r.  Turner  is  itself  an 
innovation  npon  the  long-established  principles 
governing  entire  contracts,  lessens  the  sancti- 
ty of  agreements,  and  tends  to  encourage  their 
violation"     Larkin  v.  Buck,  11  Ohio  St.  G61. 

As  further  elucidating  the  doctrine  of  en- 
tire contracts  see  Johnson  v.  Febsefeldt  106 
Minn.  202,  118  N.  W.  797,  20  L.  R.  A.  (N.  S.) 
1069.  The  court  castigates  In  substance  the 
rule  laid  down  by  the  court  in  the  following 
language: 
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"It  would  be  obviously  inconsistent  with  com- 
mon justice  that  plaintiffs  should  recover  pro 
tanto  on  the  contract  which  they  had  substan- 
tially violated.  They  were  in  the  wrong.  They 
were  not  in  a  position  to  say  to  the  defendant: 
'We  will  perform  the  contract  we  have  agreed 
to  if  it  prove  profitable.  If  we  find  it  un- 
profitable, we  will  abandon  it.'  That  would 
be  to  contradict  the  contract  Such  reasoning 
is  forbidden  by  its  terms.  Defendant  did  not 
agree  in  advance  to  a  bread)  of  the  contract 
and  to  accept  in  lieu  of  performance  the  re- 
quirement that  he  pay  plaintiffs  for  what  they 
had  done  under  the  contract  and  for  the  bal- 
ance, to  accept  the  right  to  try  damages  be- 
fore a  Jury." 

In  fact  this  quotation  Is  In  line  with  the 
great  weight  of  authority  and  follows  the 
majority  of  the  cases.  We  should  follow 
the  rule  of  the  courts  that  one  who  breaches 
his  contract  cannot  base  an  action  thereon 
against  the  other  party  thereto.  The  deci- 
sions are  practically  unanimous  In  holding 
that  neither  In  entire  contracts  nor  in  the 
units  Into  which  divisible  contracts  can  be 
divided  can  there  be  any  recovery  on  the  con- 
tracts themselves  when  such  entire  contracts 
or  units  of  divisible  contracts  have  been  only 
partly  performed  at  the  time  of  abandon- 
ment. This  Is  on  the  theory  that  part  per- 
formance Is  a  condition  precedent  to  the 
right  of  demanding  anything  on  the  contract 
See  note  U  H.  A.  1916E,  790,  795.  It  is  said 
In  Hlbbard  v.  Kirby,  38  Ark,  102 : 

"The  rule  seems  to  be  that  if  the  contract 
of  the  servant  to  labor,  be  for  a  specified  peri- 
od of  time,  and  payment  is  to  be  made,  either 
expressly  or  by  implication  of  law,  at  the  end 
of  the  period,  and  the  servant  leaves  the  serv- 
ice of  his  master  improperly,  without  sufficient 
cause,  and  without  his  consent 'before  the  ex- 
piration of  that  time,  he  can  recover  no  com- 
pensation for  his  services,  either  on  the  con- 
tract or  on  a  quantum  meruit." 

Then  again.  In  Badgley  y.  Herald,  9  HI. 
(4  Gilman)  64,  it  was  said  that  a  contract  to 
woric  for  six  months  for  $8  a  month  is  an 
entire  contract,  and  where  the  employee 
abandons  the  service  before  the  expiration 
of  that  time  he. cannot  recover  for  the  ser- 
vices rendered.  This  meets  the  issue  of  the 
Instant  case,  as  does  Hofstetter  v.  Gash, 
104  111.  App.  455,  and  has  the  approval  of 
the  great  weight  of  authority.  It  has  been 
universally  held  that  a  contract  to  work  a 
stated  period  at  a  specified  rate  per  month 
is  entire,  and  that  the  employee  cannot  up- 
on abandoning  his  employment  without  ex- 
cuse or  justification  before  the  termination 
of  the  period,  recover  upon  the  contract  com- 
pensation for  his  part  performance.  De 
Camp  V.  Stevens,  4  Blackf.  (Ind.)  24 ;  Larkin 
v.  Buck,  11  Ohio  St  561 ;  Davis  v.  Maxwell, 
12  Mete.  (Mass.)  286. 

In  the  principles  of  law  laid  down  In  Huy- 
ett  &  Smith  Co.  v.  Chicago  Edison  Co.,  167 
111.  233,  47  M.  E.  384,  59  Am.  St  Rep.  272, 


It  was  stated  that  a  ontract  to  put  In  and 
complete  a  ventilating  system  for  a  given 
sum  of  money,  all  of  which  iB  to  be  paid  in 
In  30  days  after  acceptance  of  the  worit.  is 
an  entire  contract  It  is  also  a  rule  that. 
If  the  subject-matter  of  an  oitlre  contract 
has  been  destroyed  by  fire  or  otherwise  with- 
out the  fault  of  either  party  before  the  con- 
tract la  fully  performed,  there  can  be  no  re- 
covery on  a  quantum  meruit  or  otherwise 
for  a  part  performance.  This  Is  the  rule 
supported  by  the  overwhelming  weight  of 
authority.  It  has  been  followed  and  seems 
to  render  precise  justice  In  the  instant  case. 
Norval  Bros,  abandoned  their  contract  and 
plalntilfs  were  forced  to  procure  other  attor- 
neys to  carry  out  what  Nerval  Bros,  had 
undertaken.  That  would  be  unjust  and  in- 
equitable. 

In  Fazon  ▼.  Mansfield,  2  Mass.  147,  It  was 
held  that  one  who  abandons  the  contract  for 
the  construction  of  a  bam  before  the  com- 
pletion thereof  cannot  recover  any  part  of 
the  compensation  wtaldi  under  the  contract 
he  was  not  entitled  to  receive  until  the  bam 
was  dotie.  Cronin  v.  Tebo,  71  Hun,  59,  24 
N.  Y.  Supp.  644;  Jennings  v.  Camp,  13  Johns 
(N.  T.)  94,  7  Am.  Dec.  867.  There  can  be  no 
recovery  on  an  entire  contract  to  do  an  en- 
tire piece  of  work  for  a  specified  sum  unless 
the  work  Is  performed;  and  It  is  evident  that 
when  a  c<HicIusion  Is  reached  as  to  what 
constitutes  an  entire  contract  there  Is  little 
left  for  the  court  to  determine.  Norrls  ▼. 
Harris,  16  Cal.  226. 

The  entirety  of  a  contract  depends  upon 
the  Intention  of  .the  parties,  as  well  as  ui>on 
the  fact  that  the  consideration  la  single.  The 
divisibility  of  the  subject-matter  or  the  mode 
of  receiving  the  price  does  not  affect  the 
question.  The  covenants  of  the  contract  are 
of  course  mutual  and  dependent  according 
to  the  Intention  and  meaning  of  the  parties. 
It  was  the  manifest  intention  to  employ  Nor- 
val Bros,  in  their  work  on  this  case  to  con- 
tinue until  they  got  results.  Without  cause 
or  reason  on  their  part  they  arbitrarily  quit 
the  employ  of  their  clients  because  they 
thought  they  could  not  recover.  R.  S.  Nor- 
val said  that  be  knew  a  lawsuit  when  he 
saw  It,  knew  when  he  had  enough,  and  that 
he  had  done  bis  full  duty  by  his  client,  and 
did  not  believe  they  could  win  and  was  ready 
to  quit  This  was  said  In  April,  1914,  at  Mr. 
Burr's  office,  and  from  then  on  Burr  and 
Thomas  made  a  new  contract  and  entered 
Into  new  employment  with  respect  to  these 
cases.  In  support  of  these  propositions  laid 
down  we  dte  PoUak  v.  Brush  Electric  Ass'n, 
128  U.  S.  446,  9  Sup.  Ct  119,  32  L.  Ed.  474, 
and  Morris  v.  Wibaux,  159  lU.  627,  43  N.  E. 
837.  In  this  connection  it  is  the  general 
rule  of  law,  deduced  from  the  cases  record- 
ed and  gleaned  as  a  result  of  our  reading, 
that  while  a  special  contract  remains  open 
or  imperformed  the  one  whose  part  of  it 
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has  not  been  performed  cannot  recover  until 
his  whole  contract  Is  completed.  Dermott 
T.  Jones,  23  How.  (U.  S.)  220,  16  L.  Ed.  442; 
McClnrg  ▼.  Price,  W  Pa.  420,  98  Am.  Dec. 
850 ;  King  v.  Mason,  42  HI.  223,  89  Am.  Dec. 
426.  A  discussion  of  the  principle  is  found 
in  a  note  to  Sargent  t.  McLeod,  52  Jj.  B.  A. 
(N.  S.)  381,  and  Is  as  follows: 

"It  is  well  settled  that  an  attorney  employed 
on  a  contingent  fee,  who,  without  any  fault 
on  the  part  of  his  client,  neglects  or  refuses  to 
perform  the  contract  of  employment,  and  aban- 
dons or  withdraws  from  his  client's  case,  there- 
by forfeits  all  his  rigiits  under  the  contract, 
Morgan  v.  Boberts,  38  lU.  65;  Holmes  t.  Ev- 
ans, 129  N.  X.  140,  29  N.  E.  233,  affirming  27 
Jones  &  S.  13G,  13  N.  Y.  Supp.  614;  and  he 
cannot,  after  the  client  has  succeeded  in  the 
case  through  another  attorney,  recover  the  fee 
contracted  for.  Potts  v.  Francis,  43  N.  C.  (8 
Ired.  Eq.)  300;  nor,  in  the  absence  of  good 
and  sufficient  cause  or  excuse  for  his  with- 
drawal, can  he  recover  any  compensation  for 
the  services  which  he  has  rendered.  Houghton 
V.  Clarlie,  80  Cal.  417,  22  Pac.  288;  Parish 
V.  McGowan,  39  App.  D.  C.  184,  writ  of  cer- 
tiorari denied  in  227  U.  8.  679,  57  L.  Ed.  700, 
33  Sup.  Ct.  Rep.  462,  appeal  allowed  in  228 
n.  S.  312,  57  L.  Ed.  849,  33  Sup.  Ct  Rep.  462; 
Johnson  v.  CSarke,  22  (3a.  541;  McDonald  t. 
De  Vito.  118  App.  Div.  666,  108  N.  Y.  Supp. 
508;  Southern  Nat.  Bank  v.  Curtis  (Tex.  Civ. 
App.)  36  S.  W.  911;  Farwell  v.  Colman,  86 
Wash.  308,  77  Pac.  379." 

The  principle  of  law  has  been  well  set 
forth  In  the  f<^owing  statement: 

"If  an  agent  or  attorney,  having  undertaken 
to  collect  a  debt  for  a  certain  share  of  what 
he  may  recover,  finally  abandons  further  effort 
as  useless,  and  at  a  subsequent  period,  the 
principal  receives  payment  through  new  instru- 
mentalities, or  from  causes  with  which  the 
agent  has  no  connection,  the  latter  cannot 
claim  the  share  to  which  his  contract  would 
have  entitled  him  if  payment  bad  been  secured 
by  his  efforts."  Scoville  v.  Trustees,  66  HI. 
623. 

This  same  principle  is  well  stated  In  6 
C.  J.  743,  744,  U  318,  319.  Also  it  is  held  In 
L.  R.  A.  1916E,  790  et  seq.,  that  recovery 
cannot  be  had  on  such  a  contract  by  one  who 
has  abandoned  without  Just  cause  or  excuse, 
nor  can  such  a  one  recover  on  a  quantum 
meruit.  Also  for  a  complete  discussion  of 
these  matters  see  the  note  generally,  L.  R. 
A.  1916B,  790.  There  can  be  no  donbt  from 
these  authorltleB  cited  that  this  was  an  en- 
tire contract.  Also,  as  further  elucidating 
the  same  principle,  see  Potts  v.  Francis,  43 
N.  C.  300,  Cahlll  v.  Balrd,  70  Pac.  1061,  Id., 
138  Cal.  691,  72  Pac.  342,  and  Holmes  v. 
Evans,  129  N.  T.  140,  29  N.  E.  233.  The  con- 
tract of  an  attorney  to  perform  legal  services 
In  a  litigation  Is  entire  and  he  cannot  re- 
cover If  he  abandons  without  justifiable 
cause.  Halbert  v.  Gibbs,  16  App.  Div.  126, 
45  N.  Y.  Supp.  113;  Cary  v.  Cary,  97  App. 
Div.  471.  89  N.  Y.  Supp.  1061.    Where  one 


continues  for  an  Indefinite  time  untU  a  part 
service  is  accomplished,  he  cannot  recover 
where  he  willfully  and  without  cause  aban- 
dons the  work  before  the  expiration  of  the 
time  for  the  performance  of  the  service;  and 
this  Is  especially  applicable  to  the  en- 
gagement of  attorneys  with  their  clients. 
Blanton  t.  King,  73  Mo.  App.  148.  On  the 
theory  that  an  attorney  under  such  circum- 
stances cannot  recover  on  the  principle  of 
quantum  meruit,  see  note  h.  R.  A.  1916E. 
790,  800.  There  we  find  the  rule  laid  down 
as  follows: 

"According  to  the  rule  adopted  by  the  ma- 
jority of  the  courts,  there  can  be  no  recovery 
upon  the  common  counts  for  the  value  of  work 
and  labor  performed  by  a  servant  or  person 
engaged  to  perform  certain  work  who  has,  with- 
out excuse,  abandoned  the  service  of  his  em- 
ployer, or  person  who  engaged  him." 

We  should  heartily  concur  and  give  our 
assent  to  this  rale.  It  states  the  law  with 
reference  to  the  Intention  of  the  parties  who 
made  this  contract  and  elucidates  the  Idea 
that  contracts  of  retainer  of  attorneys  are 
entire,  especially  where  the  fee  is  contin- 
gent npon  the  result  of  the  action.  In  sup- 
port of  this  proposition  see  White  v.  Wright, 
16  Mo.  App.  551;  Blanton  v.  King,  73  Mo. 
App.  148;  McDonald  V.  De  Vlto,  118  App.  Div. 
566, 103  N.  Y.  Supp.  608;  Houghton  v.  Clarke, 
80  Cal.  417,  22  Pac.  288.  These  cases  well 
establish  and  maintain  the  propositions 
contended  for.  They  give  application  to  the 
true  utterance  of  what  is  right  and  just  un- 
der the  facts  herein  admitted.  Nerval  Bros., 
as  appears  of  record,  abandoned  this  case 
and  did  not  further  appear  after  April,  1914, 
and  yet  their  services  would  have  been  help- 
ful to  a  successful  termination  of  this  long 
and  tedious  litigation.  The  kind  of  contract 
they  were  working  under  api>ears  to  be  what 
Is  known  in  the  law  as  an  entire  contract, 
and  it  clearly  was  the  Intention  of  the  par- 
ties that  they  should  stay  in  the  case  until 
It  was  successfully  terminated  before  they 
got  their  pay,  and  having  abandoned  it  be- 
fore its  successful  termination  they  cannot 
be  counted  in  on  the  final  payment  for  ser- 
vices rendered.  As  a  condition  precedent 
to  getting  their  pay  it  is  obvious  from  the 
great  weight  of  authority,  quoted  and  cited, 
that  It  is  necessary  for  them  to  stay  to  the 
end.  Such  beiug  the  undisputed  state  of 
facts,  we  should  adhere  to  the  rule  almost 
nnlversally  held  that  one  to  reap  the  advan- 
tages of  his  labor  must  do  as  he  agrees  and 
stay  to  the  finish  of  his  contract,  and  not 
abandon  his  clients  when  half  way  across 
the  stream. 

I  am  therefore  compelled  to  .come  to  the 
conclusion  that  the  decree,  so  far  as  It  finds 
in  favor  of  Norval  Bros.'  assignees,  should 
be  reversed.  But  in  this  connection  it  should 
be  borne  in  mind  that  Norval  Bros.'  as- 
signees obtained  $8,165.32,  and  that  (7,443.18, 
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waa  realized  upon  the  Judgments  obtained 
after  Nerval  Bros,  abandoned  the  cases.  In 
the  division  of  the  fees  derived  from  the 
Stuart  Judgment  in  the  settlement  made  by 
the  attorneys  among  themselves,  Mr,  Thom- 
as received  less  than  one-third,  whUe  the 
decree  of  the  court  reduced  It  to  one-fourth, 
thus  requiring  him  to  refund  a  part  of  the 
fees  paid  him  In  1902  and  1903.  We  should 
reverse  as  to  the  fees  allowed  Norval  Bros.' 
assignees  for  services  from  Judgments  ob- 
tained after  the  abandonment  and  affirm 
as  to  the  fees  obtained  before  abandonment. 
The  record  shows  that  Norval  Bros,  render- 
ed no  service  to  their  clients  herein  after 
April,  1914.  That  service  was  rendered  In 
the  Supreme  CJourt  of  Nebraska  in  April, 
1014,  is  not  supported  by  the  evidence.  The 
contract  under  which  Norval  Bros,  were 
working  was  aji  entire  and  Indivisible  con- 
tract and  no  recovery  could  properly  be  had 
thereon  without  conferring  a  corresponding 
benefit,  and  it  is  in  recognition  of  that  prin- 
ciple that  we  should  allow  Norval  Bros,  to 
retain  the  fee  they  received  In  the  Stuart 
case,  and  this  also  applies  to  the  services 
rendered  by  Judge  Lowley.  It  has  been  con- 
ceded by  Norval  Bros,  and  Mr.  Burr  that 
Mr.  Thomas  took  the  laboring  oar,  expended 
the  nervous  energy  and  Industry  necessary 
to  win  this  case,  and  that  he  should  have 
the  "lion's  share"  paid  in  fees  necessary  to 
win  the  case  and  for  labor  and  services  per- 
formed. I  concur  in  that  view  of  the  case, 
and  hold  that  Thomas  should  receive  two- 
thirds  of  the  fee  granted  and  allowed  to 
Norval  Bros.'  assignees,  and  Burr  should 
have  the  remaining  one-third  added  to  his 
fee.  In  all  other  respects  the  decree  of  the 
court  should  be  affirmed. 


NYE-SCHNEIDER-FOWLER  CO.  v.  NE- 
BRASKA LUMBERMEN'S  MUT. 
INS.  ASS'N.    (No.  21729.) 

(Supreme  Court  of  Nebraska.  July  15,  1921.) 

(Byttabvt  by  the  Court.) 

Insurance  <S=>494— Where  property  on  one  lot 
was  destroyed,  the  other  lot  will  be  consid- 
ered as  a  separate  place  for  application  of 
the  average  clause. 
In   an   action    on   an  insarance   policy   to 
which  an  average  clause  is  attached  covering 
a  stock  of  lumber,  coal  and  such  other  merchan- 
dise as  is  usually  carried  and  kept  for  sale  in 
a  retail  lumber  yard,  also  the  buildings  used  in 
the  business,  and  where  a  part  of  the  insured 
property  is  situated  on  one  block  and  the  bal- 
ance on  another  block,  the  blocks  being  discon- 
nected and  separated  by  a  street,  and  there 
being  no  designation  in  the  policy  where  any 
particular   property   insured  is  situated,  held, 
that  the  property  insured  waa  situated  in  one 


general  location,  and  that  the  property  situ- 
ated on  one  block  will  be  regarded  as  one  of 
the  premises  or  places  mentioned  in  the  average 
clause,  and  the  other  property  disconnected 
therefrom  on  the  other  block  will  be  regarded 
as  a  separate  premises  or  place  within  the 
terms  of  the  policy.  Mangold  v.  American  Ins. 
Co.,  99  Neb.  656,  157  N.  W.  632. 

Appeal  from  District  Court,  Dodge  Coon- 
ty;  Button,  Judge. 

Action  by  the  Nye-Schneider-Fowler  Com- 
pany against  the  Nebraska  Lumbermen's 
Mutual  Insurance  Association.  From  a  Judg- 
ment dismissing  the  action,  plaintiff  appeals. 
Affirmed. 

Courtrlght,  Sldner,  Lee  &  Jones,  of  Fre- 
mont, for  appellant. 
O.  C.  Flansburg,  of  Lincoln,  for  appellee 

Heard  before  MORRISSEY,  a  J.,  DAT, 
and  ROSE,  JJ.,  and  DICKSON  and  TROUP, 
District  Judges. 

DICKSON,  District  Judge.  The  facts  In 
this  case  are  not  in  dispute.  From  the  record 
it  appears  that  appellee,  defendant  below, 
issued  to  the  appellant,  plaintiff  below,  its 
policy  of  insurance  for  $3,000,  on  its  stock 
of  lumber,  lath,  coal  and  other  merchandise 
usually  kept  In  retail  lumber  yards.  The 
policy  contained,  among  others,  these  condi- 
tions or  stipulations: 

"The  words  'premises  occupied'  are  to  be 
understood  to  mean  the  land  owned,  leased  or 
otherwise  occupied  by  the  assured  in  not  more 
than  one  general  location  in  handling  their 
business.  •  •  *  It  is  understood  and  agreed 
that,  where  the  property  covered  by  this  pol- 
icy is  located  in  more  than  one  place,  the 
amount  insured  by  this  policy  shall  attach  in 
each  of  the  premises  occupied  in  proportion  to 
the  whole  amount  insured  that  the  value  of 
the  property  covered  by  this  policy  contained 
in  each  of  the  places  occupied  shall  bear  to 
the  value  of  the  property  contained  in  all  of  the 
premises  occupied." 

It  further  appears  that  the  Insured  prop- 
erty was  situated  on  the  south  half  of  block 
eight  and  the  south  half  of  the  block  immedi- 
ately west    On  block  eight  plaintiff  had  its 
office  and  kept  Its  stock  of  lumber  and  build- 
ing material  of  all  kinds,  and  on  the  block 
west  thereof  its  coal  shed  and  elevator,  there 
being  a  street  between  these  two  halt  blocks 
'  of  the  usual  width.     A  loss  occurred  which 
1  destroyed  ail  of  the  property  on  the  south 
'  half  of  block  eight,  but  none  on  the  west  half 
I  across  the  street.     The  insurance  company 
complained  that  It  should  pay  such  percent- 
age of  the  face  of  its  policy  as  the  amount  of 
I  the  loss  bore  to  the  value  of  the  property 
burned  and  unbumed,  and  this  amount  It 
paid ;  plaintiff's  contention  being  that  it  was 
I  entitled  to  recover  the  full  amount  of  the 
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policy,  leaving  in  dispute  1643.46,  for  wlilcli 
sum  suit  was  brought  in  tlie  district  court 
for  Dodge  county,  there  tried  without  a 
Jury,  and  plaintitTs  action  dismissed. 

The  question  to  be  determined  is  the 
amount  of  defendant's  liability  under  its 
policy.  It  conceded  it  was  liable  for  |2,353.- 
57,  which  it  paid.  If  we  place  the  construc- 
tion on  the  policy  contended  for  by  plalntiflC, 
then  it  has  not  discharged  its  full  liability. 
On  the  other  hand,  if  we  construe  the  policy 
as  did  the  trial  court,  the  judgment  was 
right  and  affirmance  must  follow. 

The  appellee  contends  that  the  defendant's 
liability  has  been  determined  by  this  court 
in  Mangold  v.  American  Ins.  Oo.,  99  Neb. 
656,  157  N.  W.  632.  The  defendant  in  this 
case  was  a  party  defendant  in  that  case,  and 
contended  there,  as  it  does  here,  as  to  the  con- 
struction that  should  be  placed  upon  the 
policy,  and  its  contentions  in  that  case  were 
sustained.  The  appellant  insists  that  the 
Mangold  Case  Is  not  analogous  or  decisive 
of  the  case  under  consideration,  and  that 
the  question  in  the  Mangold  Case  was  not 
whether  there  was  one  or  two  locations,  but 
whether  there  was  two  or  five  locations.  The 
record  does  not  warrant  this  contention.  It 
is  true  that  In  that  case  the  adjusters  for  a 
part  of  the  insurance  companies  arbitrarily 
undertook  to,  and  did,  divide  the  property 
into  five  different  premises,  and  on  that 
basis  they  reached  the  conclusion  set  forth 
in  the  opinion  in  that  case.  But  It  was  the 
contention  of  the  appellees,  as  is  contended 
in  this  case  by  the  appellee,  that  there  were 
two  premises,  places  or  risks,  not  five,  cov- 
ered by  the  policy,  and  the  trial  court  took 
the  view  contended  for  by  the  defending  in- 
surance companies,  and  the  judgment  was 
affirmed  by  this  court  In  the  Manprold  Case 
the  average  clause  does  not  differ  from  the 
policy  In  suit  They  are  substantially  the 
same.  To  construe  onb  Is  to  construe  the 
other.  The  question  Involved  In  the  case  un- 
der discussion  was  fully  discussed  and  de- 
cided by  this  court  in  the  Mangold  Case. 
Chief  Justice  Morrlssey,  In  the  opinion,  says: 

"Appellees  contend  that  the  main  yard  [lots  6, 
7,  8  and  9],  which  constituted  a  singip  inclosure 
was  one  'premises'  or  risk.  •  •  •  The 
[trial]  court  took  the  view  contended  for  by 
appellees,  and  after  a  careful  examination  of 
the  record  we  are  constrained  to  believe  that 
this  yard  or  inclosure  is  not  susceptible  of 
the  arbitrary  division  which  the  adjusters  at- 
tempted to  make." 

The  appellee  in  this  case  makes  the  same 
contention ;  that  Is,  that  the  property  insured 
and  destroyed  on  block  eight  was  one  prem- 
ises or  risk,  and  that  the  Insured  property 
across  the  street  and  not  destroyed  consti- 
tuted another  premises  or  risk.  The  trial 
court  in  the  Mangold  Case  adopted  the  theory 
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of  the  appellees  that  lots  six,  seven,  eight 
and  nine  constituted  one  premises  or  risk, 
and  that  the  property  disconnected  there- 
from and  lying  across  the  street  constitut- 
ed another  premises  or  risk,  and  that  the 
property  covered  by  the  policy  in  that  case 
was  located  in  more  than  one  premises  or 
place. 

The  proper  construction  to  be  placed  up- 
on the  policy  In  suit  is  that  the  appellee, 
should  pay  only  such  percentage  of  the  face 
of  the  policy  as  the  amount  of  the  loss  bore 
to  the  value  of  the  property  Insured.  Any 
other  construction  would  not  give  effect  to 
the  average  clause  as  clearly  expressed  in 
the  policy.  This  case  presents  for  con- 
sideration the  same  question  considered  and 
decided  In  the  Mangold  Case,  and  the  hold- 
ing in  that  case  controls  this  case. 

The  judgment  of  the  district  court  is  right 
and  is  affirmed. 


SJOGREN  V.  CLARK  et  al.     (No.  21688.) 
(Supreme  Court  of  Nebraska.    July  16,  1921.) 

(BylUiiiu  by  the  Oourt.) 

1.  PrlnoipBl  and  agent  €=»33— Agency  may  be 
revoked  where  not  coupled  with  Interest 

"Where  an  agent  is  vested  with  a  mere 
naked  authority,  not  coupled  with  an  interest, 
his  principal  may  revoke  that  authority  before 
performance."  Staats  v.  Mangelsen,  105  Neb. 
— ,  180  N.  W.  78;  Hallstead  v.  Perrigo,  87 
Neb.  128,  126  N.  W.  1078. 

2.  Appeal  and  error  is=3l97(7)— Variance  not 
objected  to  not  available  on  appeal. 

Record  examined,  and  held  that  the  issue 
of  rescission  of  the  agency  contract  was,  with- 
out objection,  limitation  or  restriction,  fally 
tried  oat  in  the  district  court,  and  that  objec- 
tions made  in  this  court  for  the  first  time  that 
a  rescission  of  the  contract  was  not  pleaded 
in  the  court  below  will  not  be  considered  as  a 
ground  of  reversal.  Boyd  v.  Lincoln  &  N.  W. 
R.  Co.,  89  Neb.  840,  132  N.  W.  529. 

3.  Principal   and   agent  «=>40— Evidence   held 
to  establish  revocation  of  agency  before  sale. 

Evidence  examined,  and  held  to  sustain  de- 
cree of  the  lower  court. 

Appeal  from  District  Court,  Polk  County: 
Corcoran,  Judge. 

Action  by  Frank  O.  Sjogren  against  Liber- 
ty Clark  and  another  and  Jay  Hastings. 
From  a  Judgment  for  plaintiff,  defendant 
Hastings  appeals.    Affirmed. 

Mills,  Beebe  &  Mills,  of  Osceola,  for  appel- 
lant. 

E.  B.  Stanton,  of  Stromsburg,  and  J.  C. 
Martin,  of  Central  City,  for  appellee. 
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Heard  before  MORRISSBT,  O.  J.,  FLA.NS- 
BURG  and  ROSE.  JJ.,  and  DICKSON  and 
TRODP,  District  Judges. 

DICKSON,  District  Judge.  Prom  the  rec- 
ord It  appears  that  the  appellees,  plaintiffs 
below,  were  owners  of  a  quarter  section  of 
land  In  Polk  county;  that  on  the  17th  day 
of  May,  1919,  they  executed  and  delivered 
to  the  appellant.  Jay  Hastings,  defendant 
below,  an  agency  contract,  authorizing  and 
empowering  him  to  sell  this  land;  that  on 
the  13th  day  of  June  following,  the  appel- 
lant, as  agent  for  the  appellees,  entered  Into 
a  contract  for  the  sale  of  the  land  with 
Liberty  Clark,  defendant  below.  In  October 
following,  this  action  was  commenced  by  ap- 
pellees against  Liberty  Clark,  the  alleged 
purchaser  of  the  land.  Jay  Hastings,  their 
agent,  and  J.  J.  Peters,  a  tenant  of  the  claim- 
ed purchaser,  Clark. 

It  Is  alleged  In  the  petition.  In  substance, 
that  the  appellants  are  the  sole  owners  and 
entitled  to  the  possession  of  the  land;  that 
on  the  17th  day  of  June  the  defendants  caus- 
ed to  be  placed  of  record  the  contract  of  sale 
to  Clark;  that  they  never  executed  or  au- 
thorized the  execution  of  the  contract  by 
Hastings,  and  that  the  same  casts  a  cloud 
upon  the  title,  and  prays  for  a  cancellation 
thereof  and  the  quieting  of  the  title  in  the 
appellee,  Frank  O.  Sjogren. 

The  appellant  Hastl^gB  filed  his  separate 
answer  and  cross-petition,  setting  forth  what 
he  claims  to  be  a  copy  of  the  contract  of 
sale  with  Clark,  which  does  not  materially 
differ  from  that  set  forth  by  the  appellees, 
also,  attached  Is  a  copy  of  the  agency  con- 
tract between  him  and  the  appellees,  and 
states  that.  In  pursuance  of  the  terms  there- 
of, he  sold  the  property  to  Clark  for  $18,400. 
he  paying  |2,400  in  cash,  the  balance  to  be 
paid  March  1,  1920,  and  that  of  the  money 
paid  to  him  by  Clark  he  tendered  |1,000  to 
the  appellees,  which  they  refused  to  accept; 
that  Clark  was  ready,  willing  and  able  to 
perform  all  of  the  terms  of  his  contract, 
but  that  the  appellees  refused  to  complete 
the  sale  and  had  brought  an  action  to  can- 
cel the  contract  that  he  made  with  Clark 
as  their  agent,  and  that  they  were  indebted 
to  him  in  the  sum  of  $1,400  as  commissi<m, 
and  prays  Judgment  therefor.  To  this  an- 
swer the  appellees  replying  deny  all  of  the 
allegations,  save  only  such  allegations  of  the 
answer  as  admit  allegations  of  the  petition. 

In  view  of  the  fact  that  Clark  and  Peters 
have  not  appealed  from  the  decree  of  the 
trial  court,  it  is  unnecessary  to  notice  their 
pleadings  except  to  say  that  Clark  pleaded 
the  contract  made  by  Hastings  on  behalf  of 
the  appellees,  and  that  Hastings  was  au- 
thorized by  the  contract  in  writing  to  execate 
for  the  appellees  the  contract  of  sale,  and 
that  he  stood  ready  to  and  had  the  ability 


to  perform  said  contract  The  defendant 
Peters  also,  in  a  general  way,  answers  the 
petition,  and  alleges  an  oral  lease  with  Clark 
for  the  land.  Replies  were  filed  to  the  an- 
swers of  Clark  and  Peters  which  are  similar 
to  the  reply  filed  to  the  answer  of  Hastings. 
A  trial  was  had  which  resulted  in  a  decree 
finding  generally  for  the  plaintiffs  and 
against  all  of  the  defendants,  and  the  Clark 
contract  of  sale  was  set  aside  and  canceled, 
the  title  quieted  and  confirmed  in  the  appel- 
lee, Frank  O.  Sjogren,  and  Hastings'  cross- 
petition  was  dismissed.  Hastings  filed  a 
motion  for  a  new  trial,  which  was  OTerruled, 
and  he  only  appeals  to  this  court. 

The  record  presents  for  consideration  two 
questions:  First,  that  the  attempted  sale 
of  the  land  by  appellant  was  not  upon  the 
terms  of  the  agency  contract  and  wlthlp  the 
scope  of  his  authority  granted  thereby;  that 
is,  that  the  contract  of  sale  made  other  and 
different  terms  and  provisions  from  those 
granted  to  Hastings  in  his  contract  Second, 
that  the  appellant  had  no  right  or  authority 
to  proceed  to  act  as  agent  for  the  appellees 
at  the  time  he  executed  the  Clark  contract; 
in  other  words,  that  the  agency  contract  had 
been  revoked  before  the  alleged  sale  agree- 
ment had  been  entered  into  with  Clark. 

[1,  2]  A  consideration  of  the  first  question 
Is  unnecessary  If  we  find  for  the  appellees 
on  the  second  proposition.  This  requires  an 
examination  of  the  record.  The  pleaded  con- 
tracts of  agency  and  sale  are  not  In  dispute ; 
that  is,  the  appellees  admit  executing  the 
contract  of  agency,  and  the  contract  of  sale 
made  by  Hastings  to  Clark  was  not  contro- 
verted except  in  so  far  as  Hastings  had  au- 
thority to  enter  into  the  same  and  bind  the 
appellees.  It  is  urged  by  appellant,  Hast- 
ings, that  rescission  is  an  affirmative  de- 
fense and  must  be  pleaded  If  relied  upon  as 
a  defense;  while  the  appellees  contend  that 
one  of  the  Issues  tried  and  determined  by 
the  lower  court  was  whether  or  not  the  con- 
tract of  agency  executed  by  the  appellees 
had  been  revoked  prior  to  the  making  of 
the  claimed  sale  to  Clark  by  Hastings.  A 
careful  examination  of  the  record  shows  that 
the  question  of  rescission  was  fully  gone  In- 
to by  the  parties  without  objection.  The 
appellees  testified  that  a  short  time  after 
the  making  of  the  agency  contract,  and  be- 
fore the  making  of  the  Clark  sale,  they  told 
Hastings  that  they  had  decided  not  to  sell, 
and  that  be  told  tbem  he  would  not  as  he 
had  plenty  of  land  to  sell.  This  was  denied 
by  Hastings.  Both  offered  evidence  in  sup- 
port of  their  contentions.  This  question  of 
fact  was  fully,  and  vrtthout  objection,  limi- 
tation or  restriction,  tried  out  before  the 
court  and  determined.  The  rule  Is  well 
settled  in  this  state  that — 

"Upon  appeal  the  same  cause  mast  be  pre- 
sented in  this  court  that  was  tried  in  the  court 
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below.  If  an  iaiue  is  there  tried  by  both  par- 
tiee,  and  without  objection  from  either  that 
the  issue  is  not  sufficiently  pleaded,  such  objec- 
tion will  not  be  considered  in  this  court  as 
ground  for  reversal."  Boyd  t.  '  Lincoln  ft  N. 
W.  B.  Co.,  88  Neb.  840,  132  N.  W.  629. 


This  now  brings  ns  to  the  question.  Did 
the  appellees  hare  the  right  to  revoke  the 
agency  contract  before  sale?  The  right  of 
rescission  before  sale  is  also  well  settled 
Id  this  state.  The  court  said  In  Hallstead 
V.  Perrlgo.  87  Neb.  128,  126  N.  W.  1078,  and 

Staato  ▼.  Mangelsen,  105  Neb. ,  180  N.  W. 

78: 

■^fVhere  an  agent  is  vested  with  a  mere 
natced  authority  not  coupled  with  an  interest. 
Us  principal  may  revolce  that  authority  before 
perfonnance." 

[3]  Was  there  a  rescissiim  of  the  contract 
before  sale?  The  evidence  is  conflicting  up- 
on this  question.  The  appellees  lK>th  testi- 
fied that,  before  the  Clark  contract  was  ex- 
ecuted by  Hastings,  they  told  him,  in  sub- 
stance, that  they  had  decided  not  to  sell,  and 
the  record  shows  that  when  the  Clark  con- 
tract was  presented  to  them  for  signature  by 
W.  O.  Mickey,  Hastings'  partner,  they  refus- 
ed to  sign,  and  assigned  as  a  reason  that 
they  had  told  Hastings  not  to  sell.  Tet,  with 
full  knowledge  of  their  refusal  to  sign  or  au- 
thorise the  contract,  Hastings  undertakes 
to  bind  his  principals  by  signing  the  contract 
for  them,  which  was  an  unusual  thing  for 
an  agent  to  do.  Instead  of  going  out  and 
ascertaining  why  they  refused  to  sign  the 
contract,  he  proceeded  to  sign  the  same  dis- 
regarding their  wishes.  Such  conduct  has 
the  appearance  of  bad  faith,  to  say  the  least 
and  to  ask  Its  enforcement  in  a  court  of 
equity  Is  expecting  much  under  the  circum- 
stances disclosed  by  the  record.  While  the 
revoking  of  the  agency  contract  Is  denied  by 
appellant,  Hastings,  and  some  evidence  is 
offered  by  him  tending  to  show  that  there 
was  no  rescission,  yet,  after  a  careful  con- 
sideration of  all  the  evidence,  we  do  not  hes- 
itate to  find  and  say,  independent  of  the  find- 
ings of  the  lower  court,-  that  the  decree  Is 
sustained  by  ample  and  sufficient  evidence.- 
The  contract  of  agency  having  been  rescind- 
ed before  sale,  the  appellant  could  not  main- 
tain this  action  against  the  appellees.  The 
appellant  having  an  exclusive  agency,  the 
appellees  might.  In  a  proper  action,  be  liable 
to  the  appellant  in  some  amount,  but  such 
liability  Is  not  presented  by  the  pleadings 
and  evidence.     Hallstead  v.  Perrigo,  supra. 

The  agency  contract  having  been  revoked 
before  sale,  and  that  issue  of  fact  having 
been  tried  by  both  parties  without  objections, 
and  the  other  assigned  errors  being  without 
merit,  it  follows  that  the  decree  of  the  trial 
court  must  be  and  it  is  affirmed. 
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WIDENER  at  al.  v.  SHARP  at  al. 
(No.  21647.) 

(Supreme  Court  of  Nebraska.   JtOy  20,  1021.) 


(Syttahv*  by  the  Court.) 

1.  lasurano*  ^»697  —  Delegates  to  regular 
quadrennial  session  of  supreme  legislative 
body  of  benefit  society  cannot  serve  at  spo- 
olal  session  two  years  later. 

Delegates  elected  to  serve  at  a  regular  quad- 
rennial sesaion  of  the  supreme  legislative  and 
governing  body  of  the  Royal  Highlanders,  a  fra- 
ternal beneficiary  association,  cannot  lawfully 
serve  at  a  special  session  two  years  later,  where 
no  provision  is  made  for  electing  delegates  to 
a  special  session. 

2.  iBsorance  $=9696  —  Fraf ornal  boneflolary 
••eioty  bold  without  powav  to  ieglslata  or 
adopt  now  table  of  rates. 

The  record  examined,  and  held  that  the 
Boyal  HigiUanders,  a  fraternal  beneficiary  so- 
ciety, was  without  power  to  legislate  or  to  adopt 
the  new  table  of  rates  that  is  complained  of  by 
plaintiffs. 

3.  Insuranee  9sa7l9(3)— Enforoomont  of  rates 
not  validly  adopted  by  fratarnal  bonefloiary 
association  will  bo  enjoined. 

Where  the  executive  officers  of  a  fraternal 
beneficiary  society  are  about  to  enforce  cer- 
tain rates  that  have  been  adopted  at  a  special 
session  of  the  supreme  governing  body  of  the 
society,  and  it  appears  that  no  provision  has 
been  made  by  the  society  for  electing  the  del- 
egates who  adopted  the  rates,  such  executive 
officers  will  be  enjoined  from  enforcing  such 
rates  on  application  by  a  member  of  the  so- 
ciety who  is  aggrieved. 

Appeal  fnHU  District  Court,  Lancaster 
County ;  Clemets,  Judge. 

Action  by  William  Wldener  and  others 
against  W.  B.  Sharp,  Most  Illustrious  Pro- 
tector of  the  Royal  Highlanders,  and  others. 
From  a  Judgment  for  defendants,  denying  In- 
junction, plaintiffs  appeal.  Reversed  and  re- 
manded, with  directions. 

J.  C.  McBeynolds,  of  Lincoln,  for  appel- 
lants. ' 

Halner,  Craft  &  Lane,  of  Lincoln,  for  ap- 
pellees. 

Heard  before  MORRISSET,  C.  3.,  and 
ALDRICH,  DAT,  DEAN,  FLANSBURG, 
LETTON  and  ROSE,  JJ. 

DEAN,  J.  This  Is  a  suit  for  an  injunction. 
Plaintiffs  are  members  of  the  Royal  High- 
landers, a  fraternal  beneficiary  association 
organized  under  the  laws  of  Nebraska.  It  is 
required  by  statute  to  have  a  representative 
form  of  government.  It  has  a  lodge  system 
with  a  ritualistic  form  of  work.  Its  lodges 
are  called  "castles"  and  its  laws  "edicts." 
Its  lawmaking  body  meets  in  regular  session 
quadrennially.    It  raises  funds  to  pay  bene- 
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fits  and  expenses  by  requiring  members  to 
pay  assessments  and  dues.  Defendants  are 
its  principal  administrative  officers  and  Its 
ezecutlTe  committee.  The  purpose  of  tbe 
suit  Is  to  perpetually  enjoin  defendants  from 
enforcing  a  new  table  of  rates  adopted  by  the 
supreme  legislative  and  governing  body  of  the 
association  at  a  special  session  held  at  Den- 
ver In  October,  1919.  The  nev?  rates  Increase 
the  assessments  of  plaintiffs  and  are  alleged 
to  be  void.  On  issues  raised  by  the  pleadings 
the  parties  were  heard  by  two  district  Judges 
who  dismissed  the  suit.  Plaintiffs  have  ap- 
pealed. 

The  decisive  point  in  the  case  is  this:  Did 
the  representatives  who  were  elected  In  1917 
as  delegates  to  the  quadrennial  session  of  the 
supreme  executive  castle  of  the  Royal  Bigh- 
landers  for  that  year,  and  who,  on  Uie  call  of 
the  executive  committee,  attended  a  special 
session  of  the  executive  castle  in  1919,  have 
the  power  at  that  session  to  adopt  the  new 
table  of  rates,  then  adopted,  of  which  com- 
plaint Is  made  by  plaintiffs?  If  the  delegates 
were  not  clothed  with  such  power  the  Judg- 
ment should  be  reversed  and  the  injunction  be 
made  perpetual,  and  if  for  that  reason  re- 
versed, further  discussion  of  other  contested 
features  is  needless. 

The  lodge  system  of  the  Royal  Highlanders 
is  composed  of  tributary  castles,  representa- 
tive castles,  and  the  executive  castle.  The 
tributary  castles,  many  In  number,  are  the 
local  lodges  and  they  elect  delegates  to  25 
representative  castles.  The  latter  elect  del- 
egates to  the  executive  castle  which  is  tbe 
supreme  legislative  and  governing  body  of  the 
association.  The  statute  and  the  edicts  re- 
quire a  session  of  the  executive  castle  as 
often  as  once  in  four  years. 

Judged  by  an  edict  that  the  Royal  High- 
landers adopted  in  1901,  and  tbat  was  in  full 
force  and  effect  in  1919,  it  seems  clear  that 
the  called  special  1919  session  of  the  Royal 
Highlanders  that  met  at  Denver  and  adopted 
the  rates  and  made  the  changes  that  are  in 
issue  here  was  without  power  to  do  so.  The 
edict  in  question  provides  generally  that  the 
power  of  the  "representative  castles"  with 
respect  to  the  election  of  representatives 
shall  be: 

"To  elect  representatives  to  the  ezecntive 
castle  to  serve  at  the  next  session  thereof,  and 
to  elect  alternates  for  such  representatives  to 
serve  in  tbe  event  of  the  inability  of  the  rep- 
resentatives to  attend."  Section  70,  Original 
Edicts  1901. 

Section  70  was  effective  continuously  from 
the  date  of  its  adoption  In  July,  1901,  until 
and  Including  October,  1919,  when  the  repre- 
sentatives who  were  elected  to  serve  at  the 
regular  quadrennial  session  of  tbe  executive 
castle  in  1917  were  called  by  the  executive 
committee  to  assemble  In  special  session  in 
1919.  In  October  of  that  year  the  represen- 
tatives,  so  called  in  special  session,  went 


through  the  form  of  amending  the  edicts  and 
of  adopting  the  rates  In  question  here  and  of 
which  complaint  is  made  by  plaintiffs.  Under 
se<^on  70  it  seems  clear  that  the  official 
terms  of  the  representatives  who  attended  the 
special  session  in  1919  expired  with  the  ad- 
journment of  the  preceding  regular  quadrei- 
nlal  session  In  1917,  to  which  they  bad  been 
elected.  It  follows,  as  we  have  seen,  that  tbe 
delegates  were  therefore  without  power  at 
the  called  special  session  to  perform  any  leg- 
islative or  executive  function  or  to  adopt  a 
new  table  of  rates.  The  defendant  society 
argues  to  the  contrary. 

[1,2]  An  edict  was  adopted  by  the  defend- 
ant society  in  1S97  that,  but  for  the  fact  that 
it  was  amended  In  1901,  or  perhaps  supersed- 
ed is  a  better  term,  would  have  given  to  tbe 
representatives  In  1919  the  power  to  amend 
the  rates.  The  1897  edict  provides  gener- 
ally that  the  delegates  to  the  executive  castle 
shall  be  elected  from  the  membership  of  each 
respective  district,  "to  represent  such  district 
at  the  f(dlowIng  regular  convention  of  the 
executive  castle,  and  all  special  conventions 
of  the  executive  castle,  until  th^r  successors 
are  elected  and  qualified."  Section  94.  Orig- 
inal Edicts  1887. 

It  will  be  noted  that  section  70,  that  is  in 
effect  omendatory  of  section  94,  merely  pro- 
vides that  the  representatives  shall  be  elected 
"to  serve  at  the  next  session,"  and  that  It 
omits  the  following  words  that  are  found  in 
the  repealed  section  94,  namely,  "and  all 
special  conventions  of  tbe  executive  castle." 

There  must  have  been,  there  doubtless  was, 
a  reason  for  adopting  the  1901  amendment. 
Why  it  was  adopted  is  perhaps  not  necessary 
to  inquire.  It  is  sufficient  that  the  amended 
edict  was  adopted  and  that  it  was  In  full 
force  and  ^ect  in  1919.  It  appears  too  that 
at  least  three  quadrennial  sessions  of  the 
Royal  Highlanders  were  subsequently  held 
and  section  70  of  the  1901  Original  Edicts  re- 
mained unamended  and  unrepealed.  By  the 
adoption  of  section  70  a  material  change  was 
deliberately  made,  with  respect  to  the  dura- 
tion of  the  official  term  of  office  of  tbe  elected 
representatives,  that  did  not  theretofore  exist. 
It  follows  that  the  society,  and  the  defend- 
ants, were  bound  by  its  provisions  until  It 
was  lawfully  changed.  Clearly  It  was  the  In- 
tention of  the  authors  of  the  amendment  that- 
the  former  rule,  with  respect  to  the  holdover 
i  privileges  of  elected  representatives,  should 
no  longer  obtain.  It  is  evident  that  the  adop- 
tion of  the  amended  section  was  not  an  ac- 
cident. 

It  may  be  observed  In  a  general  way,  and 
merely  as  Illustrative  of  the  point,  that  a 
litigant  in  a  law  action,  for  obvious  reasons, 
might  not  care  to  have  his  case  tried  to  a  Jury 
that  had  been  selected  two  years,  or  even 
two  weeks,  before  his  case  Is  to  be  called  for 
trial.  And  doubtless,  by  the  same  token,  and 
for  obvious  reasons  too,  the  representatives  to 
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the  1901  efxecntlve  castle  deliberately  con- 
clBded  that  four  continuous  official  years  of 
the  same  representatives  in  oflSce,  with  power 
unlimited  for  special  sessions  of  the  executive 
castle,  might  not  inure  to  the  good  of  the 
order. 

Had  edict  number  94  not  been  supplanted 
by  edict  number  70,  plaintiffs  would  have  had 
no  cause  for  complaint  with  respect  to  the 
legality  of  the  1919  session.  The  fact  is  ap- 
parent that  the  1917  representatives  tn  1919 
attempted  to  effect  a  vital  change  in  the  pol- 
icy of  the  Royal  Highlanders  under  anthorlty 
of  a  repealed  edict  that  had  not  been  in  force 
for  about  16  years.  It  seems  dear  that  the 
executive  committee  was  without  authority 
to  sammon  the  r^resentatives  who  were 
elected  In  1917,  for  the  convention  of  that 
year,  to  meet  in  special  session  in  1919.  The 
delegates  who  responded  to  the  call  in  1919 
could  not  lawfully  serve  at  that  session,  for 
the  reason  that  direct  and  explicit  authority 
to  do  so  was  long  before  repealed. 

With  respect  to  the  status  of  the  1919  ex- 
ecutive castle,  and  its  authority  to  adopt  the 
rates  in  question,  defendants  draw  attention 
to  section  7  of  the  1913  Original  Edicts.  So 
far  as  applicable  here  It  reads: 

"The  execotive  castle  shall  have  jurisdiction 
over  all  memberi  of  the  fraternity  and  over  all 
representative  and  tributary  castles  instituted 
and  governed  by  its  laws,  and  the  term  of  its 
existence  shall  be  perpetual" 

In  their  brief  defendants  contend  that  the 
following  words  In  section  7,  namely,  "and 
the  term  of  Its  existence  shall  be  perpetual," 
negative  the  assumption  that  the  term  of  of- 
fice of  the  representatives  of  the  executive 
castle  of  1917  terminated  upon  the  adjourn- 
ment of  the  regular  session  in  that  year. 
They  argue: 

"If  such  adjournment  vacated  the  offices  of 
the  executive  castle  representatives,  the  exist- 
ence of  the  executive  castle  wonid  not  be  per- 
petaal,  as  is  provided  in  said  section  7  of  the 
edicta." 

It  will  be  presumed  that  the  ordinary  and 
usual  meaning  of  the  word  "perpetual"  in 
section  7  was  intended.  Following  Is  a 
standard  definition: 

"Never-ceasing,  continuing  forever  or  for  an 
■mlimited  time;  unfailing;  everlasting;  con- 
tinnoDs."  Webster's  New  International  Dic- 
tionary. 

Another  definition  of  "i)erpetual"  follows: 

"Continuing  forever  in  future  time;  destined 
to  continue  or  to  be  continued  through  the 
ages;  everlasting;  as,  a  perpetual  statute." 
Centary  Dictionary  and  Cyclopedia,  voL  7. 

It  Is,  of  course,  common  knowledge  that,  as 
applied  to  corporations  generally,  a  by-law 
that  purports  to  provide  for  perpetuity  can- 
not Insnre  perpetuity.  To  illustrate:  A 
common  expression  In   the  organization  of 


corporations  Is  that  they  shall  continue  for  a 
designated  number  of  years.  But  it  does  not 
follow  that  the  continued  existence  of  the 
corporation  is  thereby  assured  for  the  desig- 
nated length  of  time. 

Section  31,  Original  Edicts  for  1896,  pro- 
vided for  the  calling  of  special  conventions 
"by  the  most  Illustrious  protector  at  any  time 
and  place,  when  requested  to  do  so  by  a  ma- 
jority of  all  tributary  castles."  That  section 
was  amended  In  1897  by  the  adoption  of  sec- 
tion 28,  so  that  under  it  the  most  illustrious 
protector  of  the  Royal  Highlanders  could  call 
a  special  convention  "when  requested  to  do  so 
by  the  high  prudential  chiefs."  The  edict  as 
now  in  force,  and  which  was  In  force  In  1919, 
was  again  amended  In  1901,  and  provides: 

"Special  sessions  of  the  executive  castle  shall 
be  called  by  the  most  illustrious  protector  at 
any  time  and  place,  when  he  deems  it  necessary 
to  do  so,  or  upon  the  request  of  two-thirds  of 
the  executive  committee;  such  special  sessiofas 
to  have  all  the  powers  of  regular  sessions,  ex- 
cept as  herein  restricted."  Section  11,  Original 
Edicts  1901. 

There  Is,  however,  no  edict  providing  for 
the  election  of  representatives  to  a  special 
convention.  It  follows  that  section  11  Is 
without  force.  Standing  alone,  as  It  does,  it 
is  Ineffective  for  any  purpose.  In  this  re- 
spect, and  as  Illustrative  merely.  It  may  be 
liliened  to  a  constitutional  provision  that  is 
not  self-executing  and  that  requires  an  act 
of  the  Legislature  to  make  It  operative- 
Again  to  illustrate:  A  penalty  could  not  law- 
fully be  Imposed  for  the  violation  of  a  crim- 
inal statute  unless  the  Legislature  fixed  a 
penalty  for  such  violation.  Whether  under 
section  11  representatives  could  lawfully 
have  been  elected  at  a  special  election  to 
serve  as  representatives  at  a  special  conven- 
tion, under  a  call  duly  made  by  the  most  il- 
lustrious protector  of  the  Royal  Highlanders, 
Is  not  presented  by  the  record,  nor  Is  It  dis- 
cosaed  In  the  brief.  We  do  not  therefore  de- 
cide the  question.  The  authorities  cited  by 
defendant  with  respect  to  the  holdover  privi- 
leges of  those  who  are  elected  to  office  gener- 
ally, and  for  the  niost  part  to  public  office,  to 
which  no  successor  has  been  elected  or  ap- 
pointed, do  not,  In  view  of  the  record  and  of 
the  premises,  seem  to  be  applicable  to  the 
facts  before  us. 

We  conclude  that  the  delegates  elected  to 
serve  at  a  regular  quadrennial  session  of  the 
supreme  legislative  and  governing  body  of  the 
Royal  Highlanders  were  not,  under  the  edicts 
of  the  society,  clothed  with  authority  to  serve 
at  a  special  session  holden  two  years  later, 
where  no  provialou  was  made  for  election  of 
delegates  to  a  special  session.  That  the 
Royal  Highlander  society  was  without  power 
to  legislate  or  to  adopt  the  new  table  of  rates 
that  Is  complained  of  by  plaintiffs  sufficiently 
appears. 

[3]  Where  the  executive  officers  of  a  fra- 
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ternal  beneflrlary  society  are  about  to  en- 
force certain  rates  that  have  been  adopted  at  a 
special  session  of  the  supreme  goyernlng  body 
of  the  society,  and  It  appears  that  no  provi- 
sion has  been  made  by  the  society  for  elect- 
ing the  delegates  who  adopted  the  rates,  such 
executive  officers  will  be  enjoined  from  en- 
forcing such  rates  on  application  by  a  mem- 
ber of  the  society  who  is  aggrieved.  Other 
questions  are  presented  by  the  briefs  tliat,  in 
view  of  our  conclusion,  we  do  not  find  It 
necessary  to  discuss,  nor  to  decide. 

The  Judgment  of  the  district  court  is  re- 
versed and  remanded,  with  directions  tliat 
the  injunction  be  made  perpetuaL 

Beversed,  and  remanded  with  directions. 


BAUGHAN  V.  8CHNELKE.    (No.  21716.) 
(Supreme  C!oart  of  Nebraska.    July  15,  1921.) 

(Syllahut  by  the  OtmrtO 

I.  Reformation  of  Instruments  ^=347— Equity 
may  retain  case  for  full  relief. 
Where  the  plaintiff  properly  brought  an  ac- 
tion before  a  court  of  equity  for  the  reforma- 
tion of  a  written  instrumeut,  and  in  the  same 
action  souglit  to  recover  a  money  judgment 
against  the  defendant  upon  said  instrument  so 
reformed,  and  the  defendant  objected  to  the 
jurisdiction  of  the  court  and  moved  that  the 
case  be  transferred  to  a  law  docliet  and  the  de- 
fendant be  awarded  a  jury  trial,  but  without 


of  plaintiff's  counsel  at  tbe  time  the  salt  was 
commenced,  but  afterwards  became  lost  or  de- 
stroyed, without  the  fault  of,  and  by  means  un- 
known to,  any  one  having  the  same  In  custody, 
and  its  loss  or  destruction  is  accounted  for  to 
the  satisfaction  of  the  court,  it  is  not  neces- 
sary for  the  plaintiff  thereafter  to  amend  his 
petition  so  as  to  declare  upon  a  lost  instrument 
as  a  prerequisite  to  proof  of  the  contents  of 
such  instrument  by  secondary  evidence. 

Appeal  from  District  CSourt,  Lancaster 
(bounty;  Morning,  Judge. 

Action  by  Jolin  T.  Baughan  againfci  Rich- 
ard B.  Schnelke.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

R.  J.  Greene  and  Hugh  C.  Wilson,  both  of 
Lincoln,  for  appellant. 

Burkett,  Wilson,  Brown  &  Wilson,  of 
Lincoln,  for  appellee. 

Heard  before  MORRISSEY,  C.  J.,  and 
FLANSBURQ  and  ROSE,  JJ.,  and  DICK- 
SON and  TROUP,  District  Judges. 

TROUP,  District  Judge.  The  plaintlfT,  as 
a  real  estate  broker,  claiming  to  have  a  writ- 
ten contract  with  defendant  authorizing  him 
to  find  defendant  a  purchaser  for  certain 
land  belonging  to  defendant,  on  certain  speci- 
fied terms,  for  which  service  plaintiff  was  to 
receive  a  certain  specified  commission,  and 
further  claiming  that  at  a  time  within  the 
life  of  the  contract  upon  producing  a  person 
able,  ready,  and  willing  to  purchase  defend- 


_  1  ■  Hi  \.  ...L  ..A    .    .  i  I  ant's  land  on  the  terms  specified,  defendant 

makmg  any  offer  to  consent  that  the  mstrument       ,      j  »        „       .,  .i,      .      _rf  .  ..  IT  „.„ 


in  question  might  be  corrected  as  requested, 
but,  on  the  contrary,  opposed  it  by  objections 
and  exceptions  thereto,  held,  that  the  court, 
having  properly  acquired  jurisdiction  over  a 
subject-matter  peculiarly  cognizable  before  a 
court  of  equity,  might  lawfully  retain  the  case 
for  all  purposes  and  proceed  to  a  final  deter- 
mination of  all  matters,  whether  legal  or  eq- 
uitable, arising  out  of  the  issues  presented  by 
the  pleadings  before  it. 

2.  Brokers  «=»8(3)— Evidftno*  held  insufRoient 
to  sustain  defenses  as  to  expiration  of  con- 
tract and  revocation  of  oontraot  before  pro> 
duotioB  of  purchaser. 
Id  a  soit  by  a  real  estate  broker  for  com- 
missions alleged  to  have  been  earned  by  virtue 
of  a  written  contract  between  himself  and  the 
owner  of  the  land  listed,  one  of  the  dcfi'nses 


refused  to  sell  and  likewise  refused  to  pay 
plaintiff  his  commission,  and  plaintiff  there- 
upon preparing  to  bring  suit  for  bis  com- 
mission discovered  that  his  broker's  contract 
was  defective  in  that,  by  mutual  mistake  of 
the  parties,  a  misdesciiptlon  of  the  laud  bad 
been  inserted,  instituted  this  action  in  equity 
for  a  reformation  of  the  contract  in  that 
respect,  and  at  the  same  time  and  In  the 
same  action  asked  to  recover  Ms  commission 
upon  the  contract  so  reformed.  The  defend- 
ant objected  to  a  trial  to  the  court  upon  the 
right  of  plaintiff  to  recover  commission  and 
demanded  a  Jury  for  the  trial  of  that  issue. 
Upon  the  demand  being  overruled,  the  de- 
fendant answered  denying  that  he  ever  en- 
tered into  the  contract  set  forth  in  plainttfTB 


;;:  that  te%o„tr.     had  expired  b7limUatron   Pet'tlou  or  agreed  to  the  terms  therein  specl- 

fled.    Upon  a  trial  of  the  case   the  court 


of  time,  and  another  that  it  bad  been  express 
ly  revoked  before  the  plaintiff  produced  a  pur- 
cbaHrr  for  the  land  and  the  trial  court  found 
against  the  defendant  upon  both  points.  Held, 
upon  a  review  of  the  testiihony,  the  court  waa 
Justified  in  so  finding  and  the  same  should  be 
sustained. 

S.  Lost  Instruments  9=>22— Where  Instrument 
was  destroyed  after  action  brought,  held,  that 
amending  to  declare  upon  lost  Instrument  was 
not  necessary  to  permit  secondary  evidence. 
Where  the  original  written  instrument  sued 


found  generally  for  the  plaintiff,  reformed 
the  contract  in  the  particular  required,  and 
rendered  Judgment  for  plaintiff  for  his  coin- 
mission.    The  defendant  appeals. 

[1]  It  does  not  appear  that  at  any  time, 
either  before  or  after  plaintiff's  action  was 
instituted  In  the  etiuity  court,  the  defendant 
agreed,  or  offered  to  agree,  that  the  contract 
In  question  might  be  corrected  or  reformed 
as  plaintiff  desired.  Whether  the  misdescrip- 
tion in  the  contract  of  the  property  listed 


upon  was  In  existence  and  in  the  possession '  with  plaintiff  for  sale  would  have  greatly 


«s9For  other  caae*  see  same  topic  and  KISY-NUMBEH  In  all  Key-Numbered  Dlsmts  and  Indexn 
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embarrassed.  If  not  entirely  defeated,  plain- 
tiff In  an  action  at  law  upon  tbe  contract, 
as  It  stood  without  reformation,  was  some- 
tblng  which  plaintiff  could  not  foretell.  At 
all  events  the  plaintiff  was  not  obliged  to  take 
any  chances  In  that  respect.  It  was  cer- 
tainly plaintiff's  right  to  go  Into  a  court  of 
equity  to  have  his  contract  corrected  accord- 
ing to  the  fact  and  the  manifest  Intention 
of  the  parties.  It  does  not  appear  that  the 
defendant  had  an  opportunity,  liefore  plain- 
tiff's action  was  commenced,  to  consent  that 
the  desired  correction  In  the  contract  might 
be  made.  But  even  after  suit  had  been  In- 
stituted In  the  equity  court,  if  the  defendant 
had  frankly  agreed,  or  offered  to  agree,  in 
open  court  or  by  written  admission,  that  the 
correction  in  the  contract  might  be  made 
as  requested,  without  contest  or  trial  upon 
that  issue,  and  then  appealed  to  the  court  to 
transfer  the  case  to  a  law  docket  for  a  Jury 
trial,  it  is  the  opinion  of  the  writer,  at  least, 
that  this  court  might  well  have  held  that 
the  trial  court  would  have  erred  had  it  not 
granted  the  request.  But  such  is  not  the 
case  here.  The  attitude  of  the  defendant 
from  the  very  beginning,  as  disclosed  by  the 
r^ord,  was  to  deny  everything.  He  not  only 
denied  the  right  of  plaintiff  to  reform  the 
contract,  but  he  denied  the  very  existence 
of  the  contract  itself  and  Vigorously  contest- 
ed its  reformation  by  objections  to  the  evi- 
dence ui>on  almost  every  point.  Under  these 
circumstances  it  Is  impossible  to  say  that  the 
plaintiff  did  not  act  both  lawfully  and  wisely 
in  seeking  a  reformation  of  his  contract  in  a 
court  of  equity.  The  plaintiff  having  a  right 
to  bring  the  action  in  the  court  he  did,  and 
the  court  having  properly  acquired  Jurisdic- 
tion over  the  parties  and  the  subject-matter, 
It  bad  the  right  to  retain  the  case  for  all 
purposes  and  proceed  to  a  final  determina- 
tion of  all  matters,  whether  legal  or  equi- 
table, arising  out  of  the  Issues  presented  by 
the  [headings  before  it.  This  rule  is  so  well 
and  universally  established,  and  the  reported 
decisions  show  that  the  right  under  the  rule 
has  been  exercised  in  almost  every  variety 
of  case,  that  it  would  seem  needless  to  cite 
authorities  in  its  support  A  few  only  must 
suffice:  Bank  of  Stockham  v.  Alter,  61  Neb. 
359,  85  N.  W.  300;  Disher  ▼.  Disher,  45  Neb. 
100,  83  N.  W.  868 ;  Bell  v.  Dingwell,  »1  Neb. 
699,  136  N.  W.  1128;  Kelly  v.  Galbralth,  186 
III.  693,  58  N.  E.  431;  Union  Central  Life 
Ins.  Co.  V.  Phillips,  102  Fed.  19,  41  0.  0.  A. 
263;   16  Cyc.  106-109. 

[2]  Upon  the  issue  as  to  plaintiff's  right  to 
recover  for  commission,  the  defendant  claims 


tlon.  In  the  first  place,  h  b  altogether  im- 
probable that  any  real  estate  broker  would 
go  to  the  trouble  of  entering  Into  a  written 
contract  for  the  privilege  of  producing  a 
purchaser  for  land  with  only  a  10-day  peri- 
od In  which  to  do  so.  Certainly  this  would 
seem  to  be  true  unless  the  broker  already 
had  a  purchaser  In  view  who  was,  or  at 
least  was  supposed  to  be,  ready,  able,  and 
willing  to  make  the  purchase  without  delay. 
But  no  such  circumstance  appears  In  this 
case,  nor  In  our  opinion  was  It  contemplated 
by  either  party.  More  than  5  months  elapsed 
after  the  signing  of  the  contract  before  the 
plaintiff  was  able  to  produce  a  purchaser 
for  defendant's  farm.  It  is  in  evidence  that 
the  plaintiff  had  more  or  less  negotiations 
with  the  defendant  respecting  the  sale  of  his 
farm  during  a  period  of  3  years  prior  to  en- 
tering into  the  contract  in  question.  The 
plaintiff,  upon  being  asked  how  It  cume  that 
the  present  contract  was  entered  into,  tes- 
tified: 

"Mr.  Schneike  came  into  my  office  with  ref- 
erence to  selling  his  place,  and  I  told  him  that 
he  had  his  place  pretty  tiigh,  and  that  be  chang- 
ed his  mind  so  often  on  it  that  I  wouldn't  han- 
dle it  any  longer  aclesi  be  would  give  me  a 
written  contract.  He  says,  'I  will  give  you 
six  months  on  it  at  $200  an  acre;'  and  I  says, 
'Will  you  sign  a  contract}'  and  be  says,  'Yes;' 
and  the  result  was  be  signed  a  contract  on  it 
for  six  months  time  at  $200  an  acre." 

The  defendant  himself  testifies  that  the 
contract  was  read  over  to  him  at  the  time 
it  was  prepared,  and  that  he  signed  it,  and 
he  does  not  claim  that  any  fraud  or  decep- 
tion was  practiced  upon  him,  either  in  the 
drafting  or  the  reading  of  said  contract,  or. 
If  he  does,  there  is  no  evidence  to  supptnrt 
such  claim. 

Nor  do  we  think  the  defendant's  claim 
that  he  revoked  the  contract  before  plaintlfl) 
had  produced  a  purchaser  Is  supported  by 
the  weight  of  evidence.  Indeed,  It  would 
seem  that  the  weight  of  the  evidence  is 
against  such  claim.  The  defendant  testifies 
that  In  May,  a  month  before  plaintiff  produc- 
ed a  purchaser  for  the  farm,  he  told  plaintiff 
that  his  place  was  not  for  sale.  This  Is 
expressly  denied  by  the  plaintiff.  Resting 
thus.  It  would  seem  to  be  a  question  of 
veracity  between  the  plaintiff  and  defendant 
as  to  which  one  was  speaking  the  truth  in 
this  respect,  but  circumstances  occurring  In 
subsequent  events  lead  ns  to  believe  that 
the  defendant  is  mistaken  upon  this  point. 
In  June  when  the  plaintiff  and  the  proposed 
purchaser   were   at    defendant's  home,    first 


that  the  time  in  which  plaintiff  was  given  i  for  the  purpose  of  looking  over  the  farm,  at 


to  produce  a  purchaser  was  limited  to  10 
days  from  the  listing  of  the  property,  and 
that  the  clause  appearing  In  the  written  con- 
tract giving  plaintiff  6  months  In  which  to 
do  so  was  Inserted  by  the  plaintiff  without 
the  knowledge  or  consent  of  the  defendant. 


which  time  they  agreed  with  the  idalntlff 
to  take  it,  and  three  days  later,  for  the 
purpose  of  completing  the  purchase,  the  de- 
fendant at  no  time  placed  bis  refusal  to 
consummate  the  sale  on  the  ground  that 
plaintUTs  contract  to  find  a  purchaser  had 


We  think  there  is  no  merit  In  this  oouten-   expired  or  been  revoked.    Nor  did  this  fact 
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seem  to  be  mentioned  or  referred  to.  On 
the. first  occasion,  upon  being  told  by  the 
plaintlfl  tbat  be  bad  the  Manns  out  look- 
ing at  tbe  farm  wltb  a  view  to  selling  It 
to  tbem,  tbe  defendant  said,  as  testified  to 
by  plaintiff,  "He  didn't  care  much  about 
selling  tbe  farm  now."  Upon  being  told  by 
plaintiff  tbat,  if  he  did  not  care  to  sell,  it 
was  all  right  wltb  him,  and  be  would  take 
1  per  cent  for  bis  commission,  instead  of  2 
per  cent  called  for  by  tbe  contract,  but  if 
the  Munns  bought  he  would  have  to  pay  2 
per  cent.,  the  defendant  replied,  according 
to  plaintiff's  evldouce,  "I  will  take  my 
chances,  I  do  not  think  they  wlU  buy  it" 
The  defendant  denies  making  tbe  latter 
statement.  On  the'  second  occasion  the  de- 
fendant became  a  little  more  emphatic,  and 
upon  being  told  tbat  Mr.  Munn,  the  proposed 
purchaser,  bad  corae  over  to  complete  the 
purchase  of  the  farm,  tbe  defendant  testi- 
fied, "He  can't  have  It"  that  the  farm  was 
not  for  sale — "absolutely.  It  wasn't  for 
sale;"  but  at  no  time  on  these  occasions  did 
defendant  claim  to  plaintiff  or  the  proposed 
purchaser  tbat  plaintiff  had  no  authority 
to  negotiate  for  a  sale  of  bis  farm.  It  is 
true  that  In  this  connection  the  defendant 
testified  that  he  had  told  the  plaintiff,  on 
a  previous  occasion,  that  his  farm  was  not 
for  sale,  which  is  denied  by  the  plaintiff, 
but  the  point,  as  bearing  upon  the  credibility 
of  tbe  defendant's  claim  in  tbat  respect,  is 
that  be  did  not  make  that  claim  known  on 
either  of  the  occasions  In  June  when  it  was 
incumbent  upon  him  to  assign  a  reason  for 
his  refusal  to  sell. 

These  parties  were  both  before  the  court 
in  person,  the  Judge  heard  their  testimony 
and  witnessed  their  manner  of  testifying 
and  was  best  able  to  determine  the  probable 
truth  of  their  respective  statements.  Tbe 
court  resolved  the  disputed  question  of  rev- 
ocation in  favor  of  plaintiff,  and  we  are 
of  the  opinion  that  the  evidence  Justifies  the 
finding. 

[3]  It  ai^ears  without  serious  dispute  that 
the  original  contract  sued  upon  was  in  ex- 
istence and  In  the  possession  of  plaintiff's 
attorneys  at  the  time  they  prepared  and  filed 
plaintiff's  original  petition  la  the  case,  to 
wit  August  13,  1919,  and  to  which  they  at- 
tached what  purported  to  be  a  true  copy  of 
the  card  form  of  said  contract,  and  also  at 
the  time  plalntltTs  amended  petition  was 
prepared  and  filed,  November  8,  1919,  in 
which  is  set  forth  what  purports  to  be  the 
contents  of  said  contract,  and  also,  apparent- 
ly, attached  to  said  amended  petition  a  card 
copy  of  said  contract.  Thereafter,  and  some 
time  before  the  trial  of  said  case,  it  appears 
that  the  original  contract  became  lost  or  de- 
stroyed. No  fraud  or  deception  was  charged 
or  attempted  to  be  proved  against  either  the 
plaintiff  or  bis  counsel  as  a  reason  for  with- 
holding or  concealing  the  original  contract, 
and  without  the  slightest  doubt  it  was  a 


bona  fide  case  of  where  tbe  instrument  had 
disappeared  beyond  recovery  without  the  In- 
tentional act  or  fault  of  any  one  who  bad 
its  custody. 

At  the  trial,  and  after  accounting  for  tbe 
loss  or  destruction  of  said  Instrument  to  tbe 
satisfaction  of  tbe  court  plaintiff  was  per- 
mitted to  introduce  secondary  evidence  as 
to  its  contents  by  oral  testimony  and  by  tbe 
use  of  tbe  card  form  copy  above  referred  to. 
The  defendant  objected  to  the  introduction 
of  secondary  evidence  to  prove  the  contents 
of  the  contract  without  first  requiring  the 
plaintiff  to  amend  his  petition  so  as  to  de- 
clare up(m  a  lost  Instrument,  and  that  a  re- 
sort to  such  evidence  constituted  a  material 
variance  between  the  allegations  of  the  peti- 
tion and  the  proof.  We  do  not  believe  this 
point  is  well  taken.  It  is  true  that  the  case 
of  Chamberlain  v.  Sawyer,  19  Ohio,  360,  dted 
by  the  defendant,  and  the  only  one  in  point, 
seems  to  sustain  the  defendant's  contention. 
But  this  case  cannot  overcome  the  long  and 
uniformly  established  practice  in  this  country 
to  the  contrary.  The  Ohio  court  evidently 
based  its  decision  upon  the  old  English  case 
of  Smith  V.  Woodward,  4  East  (Eng.)  5S5,  the 
only  case  cited  in  the  opinion,  and  in  doing 
so  we  think  must  have  overlooked  tbe  case 
in  our  own  country  of  Benuer  v.  Bank  of 
Columbia,  22  U.  S.  (9  Wheat)  581,  6  L.  Ed. 
166,  In  which  the  Supreme  Court  of  the  Un- 
ited States  announced  a  contrary  doctrine. 
The  case  last  cited  was  a  suit  upon  a  promis- 
sory note  which  appeared  to  have  been  lost, 
although  perhaps  not  destroyed,  and  second- 
ary evidence  was  admitted  as  to  its  contents. 
In  si>eaklug  of  the  exceptions  taken  by  the 
defendant  to  the  ruling  of  the  trial  court  in 
this  respect.  Justice  Thompson,  in  delivering 
the  opinion  of  tbe  Supreme  Court  of  the 
United  States,  said: 

"It  is  objected,  lastly,  that  secondary  evi- 
dence was  not  admissible,  without  a  spedal 
count  in  tbe  declaration  upon  a  lost  note.  The 
E^Iish  practice  on  this  subject  has  not  been 
adopted  in  this  country,  so  far  as  our  knowl- 
edge of  it  extends,  and  to  require  a  special 
count  upon  a  lost  note,  would  be  shutting  the 
door  against  secondary  evidence,  in  all  cases 
where  tbe  note  was  lost,  after  declaration  filed. 
We  do  not  think  any  danger  of  fraud  ia  to  be 
apprehended,  from  the  admission  of  such  evi- 
dence, under  tbe  usual  count  upon  the  note; 
and  the  practice  in  the  court  below  not  requir- 
ing a  special  count  in  such  cases,  no  error  was 
committed  in  the  admission  of  the  evidence." 

The  case  of  Board  of  Supervisors  of  Liv- 
ingston County  V.  White,  30  Barb.  (N.  X.)  72, 
was  a  suit  upon  tbe  bond  of  a  defaulting 
county  treasurer  for  tbe  sum  of  over  $28,000. 
The  defendant  denied  the  execution  and  de- 
livery of  tbe  bond  sued  on.  It  api>eared 
tbat  the  bond  bad  been  lost  some  time  before 
the  trial,  and  secondary  evidence  was  ad- 
mitted to  prove  its  contents.  At  the  close 
of  plaintiff's  testimony  tbe  defendant  moved 
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for  a  nonsuit  on  the  gronnd,  In  substance,  of 
a  failure  of  proof  to  sustain  plaintiff's  cause 
of  action.  The  motion  was  overruled  and 
judgment  rendered  against  the  defendant. 
On  appeal  to  the  Supreme  Court  of  New 
York  that  court  said: 

"It  was  not  necessary  to  allege  in  the  com- 
plaint the  loss  of  the  bond,  to  entitle  the  plain- 
tiff to  prove  its  loss  and  give  secondary  evi- 
dence of  its  contents.  Under  the  former  sys- 
tem of  pleading,  in  cases  like  the  present,  prof- 
ert  of  the  bond,  or  an  excuse  for  the  omission 
of  profert,  in  the  dedaration,  was  required, 
and  if  the  declaration  contained  tne  asual  state- 
ment of  profert,  and  the  defendant  pleaded 
non  est  factum,  the  production  of  the  bond  at 
the  trial  could  not  be  excused  by  proof  of  its 
loss  previous  to  declaring;  but  the  doctrine  of 
profert  has  no  place  in  the  present  system  of 
pleading,  ample  provision  otherwise  existing  for 
the  production  and  inspection  of  papers.  Inde- 
pendent of  profert,  there  never  was  any  neces- 
sity or  reason  for  saying  anything  about  the 
loss  of  the  bond,  in  stating  the  canse  of  ac- 
tion." 

The  above  decisions  undoubtedly,  state  cor- 
rectly the  rule  of  practice  that  generally  pre- 
vails in  this  country  on  the  point  In  issue  as 
it  arises  in  cases  under  circumstances  sim- 
ilar to  those  existing  In  the  cases  last  above 
cited,  and  which  rule  In  all  its  force  applies 
to  the  case  at  bar. 

Having  covered  all  of  the  points  complain- 
ed of  In  appellanfs  brief,  and  finding  no 
reversible  error  in  the  record,  the  decree  of 
the  district  court  Is  affirmed. 


FOOTE  et  al.  v.  CHITTENDEN  et  >l. 
(No.  21495.) 

(Supreme  Court  of  Nebraska.    July  20,  1921.) 

fSyllabut  ly  the  Court.) 

t.  Pleading  <s=3387— Party  cannot  plead  one 
cause  o'  action  and  recover  on  another. 
A  party  wOl  not  be  permitted  to  plead  one 
cause  of  action  and  upon  the  trial  rely  on  proof 
establishing  a  different  cause.  The  allegations 
and  proof  must  agree. 

2.  Courts  is=936— County  courts  of  Nebraska 
are  courts  of  record  and  there  are  the  usnal 
presumptions  of  regularity. 

In  Nebraska,  county  courts  are  courts  of 
record.  They  have  exclusive  original  jurisdic- 
tion of  guardianship  and  probate  proceedings, 
and  as  to  such  matters  they  are  courts  of  gen- 
eral, superior,  and  not  inferior,  jurisdiction. 
Their  records  import  verity  and  their  proceed- 
ings possess,  as  a  rule,  the  same  presumptions 
of  jurisdiction  and  regularity  possessed  by 
courts  of  superior  common-law  jurisdiction. 
All  matters  necessary  to  give  the  court  ju- 
risdiction, upon  which  the  record  is  silent,  are 
presomed. 


3.  Guardian  and  ward  <£=»  1 07— Failure  to  give 
nonresident  minors  notice  of  appointment  of 
guardian  will  not  render  sale  by  guardian 
void. 

The  failure  to  give  notice  to  nonresident 
minors  of  an  application  made  to  a  county  court 
of  Nebraska  for  the  appointment  of  a  guard- 
ian to  take  charge  of  and  conserve  their  prop- 
erty located  In  this  state  is  not  such  a  jurisdic- 
tional defect  as  will  render  a  sale  of  the  prop- 
erty of  such  minors  made  by  the  guardian  so 
appointed,  under  a  license  issued  by  the  prop- 
er district  court,  void  or  subject  to  collateral 
attack. 

Appeal  from  District  Court,  Buffalo  (boun- 
ty; Hostetler,  Judge. 

Action  by  Eleanor  I.  Foote  and  others 
against  Oeorge  R.  Chittenden  and  others. 
Fi-om  judgment  for  defendants,  plaintiffs 
appeaL     Affirmed. 

John  N.  Dryden  and  N.  P.  McDonald,  both 
of  Kearney,  for  appellants. 

H.  M.  Sinclair  and  John  A.  Miller,  both  of 
Kearney,  Rlnaker,  Kldd  &  Delehant,  of  Bea- 
trice, and  Fred  A.  Nye,  of  Kearney,  for  ap- 
pellees. 

Heard  before  UEZTTON,  DAY,  and  DiEAN, 
JJ.,  and  CLEMENTS  and  MORNING,  Dis- 
trict Judges. 

E.  J.  CLEMENTS,  District  Judge.  This 
is  an  action  to  determine  adverse  claims  to 
two  dty  lots  situated  in  Kearney,  Nebraska. 
The  plaintiffs  claim  title  through  the  will  of 
Sarah  B.  Lefflngw^  who  died  February  17. 
1896,  seized  of  said  property.  The  defend- 
ants claim  title  to  or  interest  in  said  lands 
from  the  same  source,  under  a  sale  by  the 
guardian  of  the  plaintiffs,  who  were  then 
nonresident  minors,  under  a  license  from  the 
district  court  for  Buffalo  county,  Nebraska. 
Walter  W.  Barney,  the  guardian  who  mado 
the  sale,  was  appointed  by  the  county  court 
of  said  county  on  July  23, 1903,  at  which  time 
plaintiffs  were  aged  five,  ten,  and  fourteen 
years,  respectively,  and  resided  In  the  state 
of  Pennsylvania.  The  plaintiffs  assail  the 
validity  of  the  appointment  of  said  guardian 
by  the  county  court,  but  stipulate  In  the  rec- 
ord that  the  proceedings  in  the  district  court 
with  reference  to  said  guardian's  sale  were 
complete  and  regular  In  all  respects;  that 
said  sale  was  confirmed  and  the  guardian 
was  ordered  to  and  did  execute  a  deed  to  the 
purchaser,  Samuel  J.  Fair;  that  said  pur- 
chaser took  possession  of  said  premises  un- 
der said  deed  on  May  10,  1904,  and  he,  his 
grantees,  and  those  snbseqviently  succeeding 
to  his  right  and  title  therein.  Including  the 
defendants  herein,  have  ever  since  remained 
in  peaceable  and  adverse  iKissession  thereof; 
that  they  have  made  valuable  Improvements 
on  said  premises  and  have  paid  all  the  taxes 
and  assessments  levied  against  same. 


4=9For  other  cases  we  same  topic  and  KET-NUMOER  In  all  Key-Numbered  D<xests  and  Indexes 
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There  is  notbing  In  the  record  which  tends 
to  show  that  the  appointment  of  Mr.  Barney 
as  guardian,  or  the  sale  of  said  property  so 
made  by  him,  was  unnecessary,  or  that  same 
was  not  made  In  good  faith  for  the  purpose 
of  protecting  the  interests  of  the  minors; 
nor  that  the  price  paid  by  the  purchaser  for 
said  lots  .waB  pot  all  they  were  worth.  No 
one  questions  the  good  faith  or  honesty  of 
the  guardian  in  anything  he  did.  It  appears 
that  all  the  proceedings  of  the  courts  and 
acts  of  the  guardian  were  for  the  best  in- 
terests of  the  plaintiffs  and  that  the  pur- 
chaser at  the  guardian's  sale  and  all  subse- 
<iuent  grantors  claiming  through  him  are 
purchasers  for  full  value,  without  any  actual 
knowledge  of  any  defect  In  any  of  said  pro- 
ceedings or  in  their  title  to  said  property. 
Under  these  circumstances  there  appears  to 
be  no  reason,  which  appeals  to  a  court  of 
equity,  which  is  a  court  of  conscience,  why 
all  of  said  proceedings  should  be  declared 
void  and  the  property  in  question  taken  from 
the  defendants  by  plaintiSa  In  an  action  com- 
menced more  than  fifteen  years  after  said 
Bale,  more  than  eleven  years  after  the  eldest, 
and  more  than  two  years  after  the  youngest 
of  the  plaintiffs  became  of  age.  Plaintiffs 
come  Into  a  court  of  equity  and  Insist  that 
/they  are  entitled  to  recover,  not  because  of 
any  wrong  or  injury  which  has  been  done 
them,  but  because  they  contend  that  a  techni- 
cal rule  of  law  has  been  violated  which  gives 
them  the  legal  right  to  do  so.  If  their  con- 
tention be  correct,  plaintiffs  must  prevail, 
tot  courts  of  equity,  as  well  as  courts  of  law, 
are  bound  by  legal  principles;  but  the  law 
will  not  be  construed  so  as  to  worlc  injustice 
if  such  a  result  can  be  avoided  without  the 
violation  of  established  legal  principles  or 
rales. 

In  th^r  petition  plaintiffk  plead  only  two 
grounds  or  reasons  for  their  claim  that  the 
appointment  of  Mr.  Barney  as  guardian  is 
void,  which  are:  (1)  That  no  notice  was 
given  to  plaintiffs  of  the  application  for  such 
appointment ;  and  (2)  that  the  bond  in  the 
proceedlnjts  for  the  sale  was  approved  by  the 
derk.  and  not  by  the  court  The  second  of 
these  grounds  has  been  wholly  abandoned 
and  <mly  the  first  remains.  No  other  la 
presented  or  argued  In  plaintiffs'  original 
brief  herein;  but,  in  their  reply  brief,  coun- 
sel for  plaintiffs  have  attempted  to  Introduce 
and  insist  upon  two  other  asserted  grounds 
or  reasons,  viz.,  (1)  that  the  application  for 
the  appointment  of  said  guardian  was  not 
made  by  any  qne  authorized  to  do  so;  and 
(2)  that  said  application  failed  to  state  that 
plaintiffs  were  minors,  were  residents  of 
Biiffnlo  county,  or  bad  real  estate  therein. 

[1 1  The  rule  is  elementary  that  the  allega- 
tions and  the  proof  must  agree.  "A  party 
Is  not  allowed  to  allege  in  his  petition  one 
cause  of  action  and  prove  another  upon  the 


triaL"  Imhoff  t.  House,  86  Nebu  28,  B3  N.  W. 
1032.  "A  party  will  not  be  permitted  to 
plead  one  cause  of  action  and  upon  the 
trial  rely  upon  proof  establishing  a  different 
cause."  Luce  v.  Foster,  42  Neb.  SIS,  60  N. 
W.  1027.  Counsel's  attempt  to  present  to 
this  court  for  the  first  time  in  their  reply 
brief  causes  of  action  not  pleaded  in  their 
petition  nor  presented  to  the  trial  court  is  a 
violation  of  such  rule  and  la  not  entitled  to 
consideration.  We  will  therefore  confine 
oursdves  to  the  consideration  of  the  cause  of 
action  presented  by  the  pleadings. 

[2, 8]  In  the  record  of  the  county  court  of 
Buffalo  county  in  said  guardianship  proceed- 
ings, Introduced  in  evidence  by  plaintiffs.  Is 
an  instrument  labeled,  "Order  for  Hearing 
and  Notice,"  In  which  order  the  time  for 
hearing  of  the  application  for  guardianship 
of  plaintiffs  is  set,  and  said  order  concludes 
with  these  words,  "and  that  no  notice  heretn 
be  given,  the  same  being  waived." 

County  courts  In  Nebraska  have  exclusive 
original  Jurisdiction  of  guardianship  and  pro- 
bate proceedings.  They  are  courts  of  record, 
and  as  to  such  matters  they  are  courts  of  gen- 
eral, superior,  and  not  inferior.  Jurisdiction. 
Scott  V.  Flowers,  81  Neb.  620,  85  N.  W.  857; 
Oenaa  v.  Roderick,  4  Neb.  Unoff.  436,  94  N. 
W.  523.  Their  records  Import  verity,  and 
their  proceedings  possess,  as  a  general  rule, 
the  same  presumptions  of  Jurisdiction  and 
regularity  possessed  by  courts  of  superior 
common-law  Jurisdiction.  Where  a  county 
court  possesses  general  Jurisdiction  of  a  giv- 
en class  of  subject-matters,  the  possession  of 
Jurisdiction  assumed  to  be  exercised  in  a 
particular  case  falling  within  that  class  is, 
in  a  collateral  proceeding,  presumed.  AU 
matters  necessary  to  give  the  court  Jurisdic- 
tion, upon  which  the  record  is  silent,  are  pre- 
sumed. Davis  V.  Hudson,  29  Minn.  27,  11  N. 
W.  136;  Shroyer  v.  Richmond,  16  Ohio  St. 
455.  The  reasons  for  the  foregoing  rule  are 
clearly  stated  in  Davis  v.  Hudson,  supra, 
which  case  is  cited  in  plaintiffs*  brldc  on  an- 
other point.  Of  course,  such  presumptions 
will  not  be  permitted  to  contradict  state- 
ments in  the  record  which,  as  we  have  seen, 
import  verity. 

That  part  of  the  record  above  quoted 
therefore  shows  that  no  notice  of  the  hear- 
ing on  said  application  waa  given  for  the 
reason  that  the  same  was  waived.  The  rec- 
ord being  silent  as  to  who  waived  notice  and 
how  It  was  done,  we  must,  under  the  fore- 
going rule,  presume  that  all  parties  who 
were  entitled  to  notice  waived  same  and  that 
such  waiver  was  in  the  form  and  manner  re- 
quired. This  presumption  applies  to  the 
father,  mother,  and  all  persons  sul  Juris  to 
whom  notice  should  have  been  given.  The 
right  of  such  a  person  to  waive  notice  of 
any  proceeding  to  which  he  is  entitled  is 
unquestioned.    The  Nebraska  statutes  pro- 
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vide  that  no  receiver  shall  be  appointed  until 
«fter  notice  of  the  time  and  place  of  the  ap- 
plication is  given  to  all  parties  to  be  affected 
thereby,  and  that  "every  order  appdinting  a 
receiver  witiiout  such  notice  shall  be  void." 
Yet  tills  «enrt  has  repeatedly  held  that  such 
notice  may  be  waived.  Fanners'  &  Mer- 
chants' Bank  v.  German  Nat.  Bank,  59  Neb. 
229,  80  N.  W.  820 ;  Vleth  v.  Ress,  60  Neb.  62, 
82  N.  W.  116;  Murphy  v.  Fidelity  Mut  Fire 
Ins.  Co.,  68  Neb.  489,  05  N.  W.  1022;  34  Cyc. 
125. 

As  the  plaintiffs  wen  then  minors  they 
did  DOt  have  capacity  to  make  a  valid  or 
binding  waiver  of  any  of  their  legal  rights, 
and,  if  It  were  necessary  to  give  them  notice 
before  the  guardian  could  be  legally  ap- 
pointed, then  such  appointment  was  invalid. 
Counsel's  contention  that  such  notice  to  them 
was  required  is  based  upon  section  1661,  Bev. 
St.  1913,  which  provides  that  the  conrt  may 
appoint  a  guardian  for  a  nonresident  minor 
"after  notice  given  to  all  i)erson8  interested, 
in  mch  manner  as  the  conrt  shall  order,  and 
after  a  full  hearing  and  examination."  In 
their  brief  coonsel  for  plaintiffs  say  that  in 
Davis  T.  Hudson,  29  Minn.  27,  11  N.  W.  136, 
'It  was  held,  under  a  statute  Identical  with 
ours,  that  the  court  could  not  exercise  its 
jurisdiction  until  the  provision  respecting 
notice  had  been  complied  with;"  and  that 
•the  manner  of  notice  is  committed  to  the 
discretion  of  the  Judge,  but  some  notice  Is 
indispensable."  This  is  the  principal  author- 
ity relied  upon  to  sustain  plalntUTs  conten- 
tion, bnt  neither  In  this  case,  nor  In  any 
other  that  we  have  been  able  to  find.  Involv- 
ing a  like  statute,  is  it  said  that  such  notice 
must  be  given  to  the  nonresident  minors 
themselves.  The  record  of  the  gnardianship 
proceedings  under  consideration  in  the  Davis 
Case  did  not  show  that  notice  had  been  given 
to  any  one,  but  the  court  held  that,  "the 
record  being  silent  upon  the  matter  of  notlco 
of  the  application  for  such  appointment, 
such  notice  is  presumed  in  a  collateral  pro- 
ceeding," and  the  guardian's  sale  was  sus- 
tained. 

In  a  later  case,  Kurtz  v.  St  Paul  ft  D.  R. 
Co.,  48  Minn.  339,  61  N.  W.  221,  31  Am.  St 
Rep.  657,  the  same  court  passed  directly  on 
the  identical  question  under  consideration. 
In  that  case  the  plaintiffs  were  minors  re- 
siding in  Wisconsin  with  their  mother  and 
owned  land  in  St  Louis  county,  Minnesota. 
Their  next  of  kin  were  their  mother  and  a 
married  sister.    The  mother  applied  to  the 

probate  court  of  St  Louis  county  for  letters  I  application  for  the  appointment  of  a  guard- 
ot  guardianship.  Notice  was  served  on  the  ian  to  take  charge  of  their  property 
married  sister  personally,  and  the  court  held    in  Nebraska  did  not  render  such  appoint- 


the  sale  of  the  minors'  property  made  by  her 
as  such  were  void.    In  the  opinion  it  is  said: 

"Notice  of  the  hearing  for  such  appointment 
is  not  a  constitutional  prerequisite  to  the  jn< 
risdiction  to  name  a  guardian.  Appointing  a 
guardian  deprives  no  one  of  bis  property,  and 
does  not  change  or  affect  the  title  of  it.  Let- 
ters of  guardianship  are  merely  a  commission 
which  places  the  property  of  tiie  ward  in  the 
care  of  an  o£Bcer  of  the  eonrt  as  custodian, 
and  in  its  effect  is  not  .essentially  different 
from  the  appointment  of  a  receiver,  or  tem- 
porary administrator,  a  jurisdiction  which  can 
be  and  frequently  is  exercised  before  service 
of  any  process.  The  matter  of  notice  of  an 
application  for  the  appointment  of  a  guardian 
is,  therefore,  purely  a  matter  of  statutory  re- 
qairement.  •  •  •  The  statute  clearly  com- 
mits it  to  the  sound  discretion  of  the  judge 
to  decide  how  and  in  what  manner  notice  sfaalt 
be  given,  and  to  fix  the  kind  of  notice  most' 
likely  to  serve  the  ends  of  justice,  and  protect 
the  interests  of  the  infants.  Similar  provisions 
in  similar  statutes  are  quite  common,  and  it  is 
agreed,  with  one  accord,  that  the  purpose  is  to^ 
give  notice  to  relatives  or  next  of  kin  who  ar«' 
naturally  interested  in  the  infants  or  their  <•>•- 
tates,  80  as  to  give  them  an  opportunity  to  at-' 
tend,  if  they  desire,  for  the  purpose  of  giving' 
the  probate  eonrt  the  requisite  information  as 
to  the  nature  and  valne  of  the  estate  of  the 
infant  and  as  to  the  propriety  or  impropriety 
of  the  appointment  as  guardian,  of  the  per- 
son named  in  the  petition.  Underhill  v.  Dennis, 
9  Paige,  202;  White  v.  Pomeroy.  7  Barb.  (N. 
Y.)  040;  Ex  parte  Dawson,  3  Bradf.  Sur.  (N. 
Y.)  130.  Notice  to  the  infants  is  not  the  im- 
portant or  essential  thing,  for  the  very  necessi- 
ty for  appointing  a  guardian  for  them  arises  out 
of  the  fact  that  they  are  incapable  of  managing 
their  own  estate,  or  of  determining  for  them- 
selves what  is  for  their  own  interests.  If  tbey 
are  of  very  tender  years,  and  strictly  non  sui 
juris,  notice  to  them  would  be  an  idle  cere- 
mony, and  utterly  useless.  Hence  we  conclude 
that  the  notice  contemplated  by  statute  does 
not  necessarily  require  or  include  notice  to  the 
infants  themselves,  but  that  it  is  left  to  the 
sound  discretion  of  the  probate  judge  to  order 
such  notice  to  persons  interested  as  natural 
guardians  and  next  of  kin  as  he  shall  deem 
most  likely  to  inform  them  of  the  application, 
and  thus,  through  their  attendance,  advise  him 
of  the  extent  and  condition  of  the  infants'  es- 
tate, and  of  the  expediency  of  the  appointment 
prayed  for." 

We  have  quoted  thus  at  length  from  the 
opinion  in  said  case  because  the  reasoning 
and  conclusion  therein  apptear  to  be  sound 
and  right  and  meet  with  our  approval. 

We  therefore  hold  that  the  failure  to  give 
notice  to  plaintiffs  In  the  case  at  bar  of  the 


tbat  the  mother  had  notice  by  being  herself 
the  petitioner.  It  was  contended  that  as 
no  notice  was  given  to  the  minors  them- 


ment  void  and  make  it  subject  to  collater- 
al attack.  As  this  is  this  only  defect  plead- 
ed, which  Is  relied   upon,  It  follows   that 


aelvea,  ttae  appolntm«it  of  the  guardian  and   this  conclusion  Is  decisive  of  the  case,  and: 
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other  questlona  discussed  In  tbe  briefs  will 
not  be  considered. 

We  find  no  prejudicial  error  In  the  record, 
and  the  Judgment  of  the  trial  court  is  there- 
fore affirmed. 


FARMERS'  STATE  BANK  OF  STELLA  V. 

HOME  STATE  BANK  OF  HUMBOLDT. 

(No.  21719.) 

(Supreme  Court  of  Nebraska.    July  20,  1921.) 

(ByUalut  ly  the  Court.) 

1.  Trusts  ^=335(1)  —  Subsequent  mortgagee 
hold  trustee  for  prior  mortgagee. 

Where  a  back,  with  knowledge  of  a  prior 
mortgage  indebtedness  on  personal  property, 
takes  a  mortgage  thereon,  it  being  agreed  be- 
tween the  mortgagor,  the  owner  of  the  prop- 
erty, and  the  bank  that  the  property  is  to  be 
Kold  and  the  proceeds  deposited  in  such  bank, 
and  out  of  the  proceeds  the  bank  shall  first  pay 
the  prior  mortgage  indebtedness  against  the 
property,  held  that,  upon  deposit  of  the  pro- 
ceeds of  the  property  in  such  bank,  the  bank 
becomes  trustee  of  the  fund  and  holds  the  same 
in  trust  for  the  prior  mortgagees.  And  in  an 
action  in  equity  by  one  of  the  prior  mortgagees 
to  subject  the  trust  fund  to  the  payment  of  a 
balance  due  on  one  of  the  prior  mortgages  (the 
proceeds  of  the  property  being  sufficient  to  pay 
the  entire  prior  mortgage  indebtedness  against 
it),  the  fact  that  the  bank  had  applied  a  part 
of  the  trust  fund  in  liquidation  of  the  mortga- 
gor's indebtedness  to  the  bank  by  his  direction 
before  or  at  the  time  of  the  application,  there- 
by reducing  the  trust  fund  to  an  amount  in- 
sufficient to  pay  the  prior  mortgages,  would 
not  constitute  a  defense  to  such  an  action; 
held,  further,  that  the  relation  of  debtor  and 
creditor  did  not  exist  between  the  mortgagor 
and  the  bank,  except  as  to  any  amount  remain- 
ing after  the  payment  of  the  prior  mortgages, 
and  that  the  bank  must  restore  so  much  of  the 
trust  fund  as  is  necessary  to  pay  the  balance 
due  the  prior  mortgagee  bringing  the  suit  The 
principle  stated  in  Alter  ▼.  Bank  of  Stockham, 
53  Neb.  223,  73  N.  W.  667,  that,  "where  a  mort- 
gagor of  chattels  converts  the  same  into  cash, 
at  their  full  value,  and  deposits  the  money  with 
his  agent,  who  has  notice  of  the  mortgage  lien, 
an  action  wiU  lie  at  the  suit  of  the  mortgagee 
against  such  agent,  for  the  proceeds  of  such 
property,"  followed. 

2.  Trusts  «=>44(l)— Evidonoe  held  sufflolent  to 
establish  a  trust  by  a  subsequent  chattel  mort- 
gago  In  favor  of  a  prior  mortgage. 

Evidence  examined,  and  hM  to  sustain  the 
Judgment  of  the  trial  court. 

Appeal  firom  District  Court,  Richardson 
County;  Baper,  Judge. 

Action  by  the  Farmers'  State  Bank  of  Stel- 
la against  the  Home  State  Bank  of  Hum- 
boldt Prom  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 


Dort  &  Cain,  ot  Falls  City,  for  appellant 
Lambert  8c  Armstrong,  of  Auburn,  for  ap- 
pellee. 

Heard  before  MORRISSEY,  C.  J..  FLANS- 
BURO  and  ROSE,  JJ.,  and  mOKSON  and 
TBOUP,  District  Judges. 

DICKSON,  District  Judge.  In  October,' 
1910,  W.  D.  Elmore  purchased  from  W.  H. 
Powers  26  head  of  steers  at  the  agreed  price 
of  $3,570.25,  and  purchased  from  J.  D.  Rol- 
Iff  20  head,  for  which  he  agreed  to  pay  $2,- 
551.35,  and  gave  them  his  notes  secured  by 
mortgages  on  the  cattle.  Powers  sold  his 
note  and  mortgage  to  the  appellee.  Farmers' 
State  Bank  of  Stella,  and  Roliff  sold  his  to 
the  bank  of  Btelnauer ;  neither  mortgage  was 
placed  of  record.  The  cattle  were  fed  by 
Elmore  at  Humboldt  until  the  last  days  of 
December,  and  were  then  shipped  by  him  to 
Kansas  City  and  sold  for  $7,150.  The  appel- 
lant bank  received  of  the  proceeds  $7,100, 
which  It  placed  to  the  credit  of  Elmore. 
During  December  Elmore  became  Indebted 
to  the  appellant  bank  In  the  sum  of  $1,190.91, 
and  about  the  23d  of  December  gave  the  bank 
his  note  and  secured  it  by  a  chattel  mortgage 
on  the  cattle  purchased  from  Powers  and 
Roliff,  it  being  agreed  that  the  cattle  should 
be  shipped  and  the  proceeds  deposited  In  the 
appellant  bank,  and  out  of  the  proceeds  El- 
more's Indebtedness  to  the  bank  would  be 
paid;  the  bank,  however,  agreed  that  it 
would  first  pay  the  mortgage  debt  against 
the  cattle.  The  note  given  by  Elmore  to  the 
appellant  bank  was  to  take  up  certain  checks 
given  principally  for  feed,  which  the  bank 
had  carried  as  cash  items  and  overdrafts, 
and  was  taken  more  as  a  matter  of  form  than 
as  security,  the  bank  seemingly  relying  on 
the  assurance  of  Elmore  that  he  would  be 
able  to  take  care  of  his  Indebtedness  to  the 
bank  out  of  the  proceeds  of  the  cattle  when 
sold,  as  he  had  done  on  other  occasions. 
There  was  an  unusual  delay  in  getting  cars, 
and  In  the  meantime  the  price  of  cattle 
dropped  from  $2  to  $3  a  hundred  pounds,  an 
unexpected  happening,  and  the  proceeds  were 
insufficient  to  pay  the  purchase-price  mort- 
gages and  Elmore's  indebteduess  to  the  ap- 
pellant bank.  ' 

The  real  question  involved  is  whether  the 
appellant  bank,  when  it  took  Its  mortgage  on 
the  cattle,  had  knowledge  of  the  existence 
of  the  purchase-price  mortgages,  or  notice  of 
facts  sufficient  to  impute  notice  to  it  of  them. 
If  it  had,  the  Judgment  of  the  lower  court  is 
right 

[1]  There  Is  little.  If  any,  controversy  as  to 
what  was  said  at  the  time  of  giving  the  mort- 
gage to  the  appellant  bank.  Elmore,  respond- 
ing to  the  question,  "Well  did  you  tell  them 
bow  much  you  owed  on  the  cattle?"  an- 
swered, "No,  sir."  Being  asked  the  further 
question,  "Anything  said  about  your  having 
given  a  mortgage  on  the  cattle?"  he  said: 
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"Nothiag,  only  the  time  I  signed  that  mort- '  pellant  bank,  and  on  that  day,  December 
gage,  I  told  him  the  paper  on  the  cattle  must  31st,  gave  to  the  appellee  bank  his  cfieck  for 
be  paid  first,  whicheyer  I  said."  |  $2,602.27,  drawn  on  the  appellant  bank,  in 

And  again,  on  rebnttal,  referring  to  the  I  f^y'^entof  fte  powers  mortgage    The  appet 

>.>..M»i  J^w^l..^.  -«♦«  1.^  ..M.  lant  bank  refused  payment  of  this  check  Jan- 

chattel  mortgage  note,  he  said:  I  ^^^  ^  ^^^  ^^^  ^^^  ^^^  ^^  ^^^^^  ^^^^^ 

"When  I  went  to  give  them  the  note,  they ;  <,f  ti,e  appellee  bank,  went  to  Humboldt  and 
drew  ont  the  note,  before  I  seen  [signed]  it,  I    ^^^  jjj^  matter  of  the  payment  of  this  check 

wl  ^ot  t^h.  rtrt;H?rfi&  «***•*  I  up  with  the  appellant  bank.    At  this  time 

have  got  to  be  settled  for  first  |  g,^^^^  ^^^  ^^  j^j^  ^^j^  ^  ^^  appellant 

Glenn  D.  Jenkins,  one  of  the  officers  of  the  i  bank  $1,362.50,  and  this  amonnt  Mr.  Wright 


appellant  bank,  referring  to  the  conversation 
with  Elmore  at  the  time  of  the  giving  of  the, 
bank's  mortgage,  said: 

"Well,  there  was  nothing  said  except  as  he 
went  to  sign  the  note,  he  said  to  ns,  he  says, 
'Now  of  course  there  is  a  mortgage  against 
those  and  that  will  have  to  be  paid,  but  there 
win  be  plenty  of  money.' " 

Otto  Kotouc,  another  ofBoer  of  appellant 
bank,  when  asked: 

''What  did  Elmore  say  relative  to  there  being 
a  first  mortgage  on  these  cattle  at  that  time 
(referring  to  the  time  of  the  giving  of  the 
note)?"  answered: 

"Jttst  as  we  were  drawing  np  the  note,  why 
he  said  that  there  was  a  mortgage  against  the 
cattle,  and  of  course  tliat  would  have  to  be  paid 
first" 

J.  M.  Wright,  cashier  of  the  appellee  bank, 
testifled  tbat,  at  the  time  he  went  to  Hum- 
t>oldt  to  take  np  with  the  appellant  bank  the 
matter  of  the  payment  of  the  check  given  by 
EUmore  in  settlement  of  the  Powers  note,  Mr. 
Unn,  an  officer  of  the  appellant  bank,  said: 

"He  knew  there  was  a  mortgage  on  the  cat- 
tle, but  did  not  know  where  it  was  at" 

These  questions  and  answers  fairly  reflect 
tlie  evidence  on  the  queytion  of  the  bank's 
Icnowledge  of  the  existence  of  the  purchase- 
price  mortgages  on  the  cattle. 

As  showing  the  agreement  between  Elmore 
and  the  appellant  bank  concerning  the  pay- 
ment of  the  mortgage  Indebtedness  on  the 
cattle,  Glenn  D.  Jenkins,  an  officer  of  the 
bank,  testifled  <m  cross-examination  as  fol- 
lows: 


obtained  on  the  check  of  Elmore,  the  bank 
having  previously  charged  to  Elmore's  ac- 
count a  check  of  $3,643.95  given  by  him  in 
payment  of  the  RoIifT  mortgage,  together 
with  other  Items  of  indebtedness  (notes  and 
checks),  leaving  the  stated  balance.  Among 
the  Items  that  the  appellant  bank  had 
charged  to  the  account  of  Elmore  was  a  note 
amounting  to  $538.35.  This  note  had  been 
given  prior  to  the  giving  of  the  second  mort- 
gage note,  and  was  secured  by  other  person- 
al property  still  in  the  possession  of  Elmore, 
and  the  bank  arranged  with  Elmore  to  carry 
this  note,  and  later  sent  $522  of  the  $538.35 
to ' apply  on  the  debt  of  the  appellee  bank, 
which  reduced  Its  indebtedness  to  $720.80. 

The  appellant  claims  that  the  appellee 
knew  and  permitted  the  sale  of  the  cattle, 
thereby  waiving  its  lien.  The  only  evidence 
tending  to  show  that  the  appellee  liank  haj 
any  knowledge  that  the  cattle  were  to 
shipped  was  such  an  allegation  in  its  original 
petition.  This  was  sworn  to  by  the  cashier 
of  the  bank,  Mr.  Wright  In  explanation  of 
this  he  says  that,  upon  learning  of  the  alle- 
gation, he  called  Judge  Lambert's  attention 
to  it,  and  that  an  amended  petition,  omitting 
the  allegation,  was  filed.  Wright  testifled  pos- 
itively, as  did  Elmore,  that  the  appellee  bank 
had  no  knowledge  the  cattle  were  to  b& 
shipped,  and  both  say  that  the  first  knowl- 
edge the  bank  had  of  the  shipment  and  sale 
of  the  cattle  was  when  Elmore  returned  from 
Kansas  City  to  Stella. 

This  is  an  action  in  equity  brought  to  sub- 
ject the  proceeds  of  the  cattle  deposited  in 
the  appellant  bank  to  the  payment  of  the  bal- 
ance dae  to  appellee.    The  appellee  had  Judg- 


"Q.  Xou  understood  you  were  to  take  what ;  ment  In  the  court  below  for  the  balance  due 
he  owed  you  irrespective  of  what  the  first  mort-  {  on  the  Powers  note  and  mortgage,  which  the 
gage  might  be,  did  you?  A.  No,  sir.  Q.  You  appellant  seeks  to  reverse  in  this  court,  con- 
understood,  then,  wliat  the  mortgage  was  tending  that  it  had  no  notice  of  the  appel- 
against— incumbrance  had  to  be  first  paid?  A.  ^  i^^'g  mortgage,  and  no  notice  Of  any  lien  or 
We    understood    tliat   there   was    a  mortgage    ^j  ^^^^  ^  ^  j^^  proceeds  of  the 

agafaist  It;    yw.   w.    Q-./nd  you  understood  ,    ^      ^^^^  j^  jj,  ^ank.    Prom  the  rec- 

also  that  it  should  be  paid  out  of  the  proceeds   ^"""'  v^yv^^'-^  ««  '«  uau^    ^lyui  uiio  ic«. 
before  you  would  get  yours,  didn't  you?    A.    ^^  *°  this  case  it  is  undisputed  that  the  ap- 


Yes,  air;  we  did." 


pellant  bank  knew,  when  it  took  Its  mortgage 

from   Elmore,    that   the  cattle  were  mort- 

A>  to  what  happened  after  the  cattle  were   gaged.     Its  officers   say   tbat   Elmore  told 

sold  and  the  money  received  by  the  appellant   them  of  "a  mortgage"  or  "one  mortgage."    It 

bank,  there  is  practically  no  dispute.    Elmore   made  no  inquiry  as  to  who  held  the  mort- 


aecompanied  the  shipment  to  Kansas  City, 
and  returned  by  way  of  Stella,  and  advised 
the  appellee  bank  of  the  shipment  of  the  cat- 
tle and  the  amonnt  received  therefrom,  and 


gage  incumbrance  or  the  amount  thereof;  It 
made  no  efiTort  whatever  to  ascertain  the 
facts  relative  to  the  incumbrance;  such  In- 
formation as  it  had  would  have  put  an  ordl- 


tbat  tbe  money  had  been  deposited  in  the  ap-   nary  prudent  man  up<«i  inquiry,  whldi.  It 
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followed  up,  would  bare  disclosed  the  mort- 
gage indebtedness  against  the  cattle.  Tbe 
law  charged  the  bank  with  all  the  knowledge 
that  It  would  have  obtained  had  It  made  In- 
quiry of  Elmore  as  to  the  incumbrance  on 
the  cattle.  Tet  tbe  bank  elected  to  take  the 
mortgage  without  further  Investigation  or  In- 
quiry, which  convinces  us,  as  it  undoubted- 
ly did  the  trial  court,  that  the  appellant  bank 
bad  notice  of  the  purchase-price  mortgages, 
or  notice  of  facts  sufficient  to  impute  notice 
to  it  of  tbe  existence  of  those  mortgages. 
When  Elmore  said,  "Now,  boys,  these  cattle 
have  got  to  be  settled  for  first,"  the  bank 
knew  he  had  not  paid  for  the  cattle,  that  he 
still  owed  for  them,  and  that  they  were 
mortgaged  for  all  or  part  of  the  purchase 
price;  hence,  no  further  Inquiry  by  the  bank. 
He  was  a  customer  of  the  bank ;  It  new  bis 
financial  standing;  knew  whether  or  not  he 
could  purchase  and  pay  for  50  head  of  cattle; 
iuiew  whetlier  the  cattle  were  paid  for  or  not; 
knew  whether  he  could  buy  without  giving 
security  on  the  cattle.  The  bank  knew,  or 
could  have  known,  the  facts.  If  it  did  not 
know  and  failed  to  make  inquiry.  It  should 
not  now  complain  of  want  of  knowledge.  It 
accepted  the  mortgage  more  as  a  matter  of 
form  than  a  security.  It  had  advanced,  at 
previous  times,  money  to  Elmore  before  ship- 

«teut  for  the  same  purpose.  It  relied,  not 
pou  its  chattel  mortgage,  but  upon  Elmore. 
It  had  been  assured  that  there  would  be  su.1i- 
cient  money  to  pay  the  mortgage  indebted- 
ness from  the  cattle  and  the  amount  due  the 
bank,  and  relied  uiwn  his  statement  then,  as 
it  had  before.  Had  there  been  no  slump  in 
tbe  cattle  market,  the  cattle  would  have 
brought  sufficient  money  to  pay,  not  only  El- 
more's Indebtedness  to  appellant  bank,  but 
also  the  purchase-price  mortgages,  and  there 
would  have  been  no  lawsuit. 

The  t>ank  having  knowledge  of  these  pur- 
cbase-price  mortgages,  and  having  received 
the  proceeds  of  the  mortgaged  cattle  imder  an 
agreement  with  Elmore  to  first  pay  the  mort- 
gage debt  against  tbe  cattle,  made  the  bank 
a  trustee  of  the  proceeds  for  that  purpose. 
While  the  legal  title  to  the  proceeds  of  the 
mortgaged  cattle  was  in  Elmore,  the  equita- 
ble title  thereto,  or  so  much  thereof  as  was 
necessary  to  pay  its  mortgage,  was  in  tbe  ap- 
pellee, and  tbe  appellant  bank's  application 
of  a  part  thereof  in  liquidation  of  Elmore's 
Indebtedness  by  bis  direction  before  or  at  the 
time  of  application,  leaving  an  Insufficient 
amount  to  pay  appellee's  mortgage,  would 
constitute  no  defense  to  an  action  in  equity 
brought  to  subject  this  trust  fund  to  the  pay- 
meut  of  tliat  mortgage.  Tbe  proceeds  being 
sufficient  to  pay  t)oth  purchase-price  mort- 
gages, tbe  bank  must  restore  so  much  of  the 
trust  fund  as  is  necessary  to  pay  the  balance 
4tte  the  appellee.  Tbe  relation  of  debtor  and 
creditor  existed  only  as  to  what  money  re- 


mained after  the  pnrdiase-prloe  mortgages 
bad  been  paid.  Tbe  record  In  tlila  case 
brings  It  within  the  rule  announced  in  Alter 
V.  Bank  of  Stockham,  63  Neb.  223,  78  N.  W. 
«67. 

[2]  The  Judgment  of  tbe  lower  court  is  sos- 
tained  by  tbe  evidence  and  Is  affirmed. 


NITZ  V.  WIDIMAN  at  ax.    (No.  21981.) 
.(Supreme  Court  of  Nebraska.   July  20,  1021.) 

(Syllahut  ly  the  Court.) 

1.  Vendor  and  purchaser  $=344 — Evyfenoe  suf- 
floient  to  show  that  testator  was  owner  at 
doatli  «r  land  dovlsed. 

Evidence  examined,  and  held  that  the  testa- 
tor was,  at  the  time  of  his  death,  the  owner 
of  the  land  devised. 

2.  Wills  <S=9524(2),  635— Devise  to  daughter 
for  llfo^  remainder  to  her  ehildren,  refers  to 
oblidren  In  being,  bst  will  epea  and  M  la 
after-born  children. 

A  devise  to  testator's  daughter  for  life, 
and  after  her  death  in  equal  shares  to  her  chil- 
dren, should  be  construed  as  referring  to  her 
rhildren  living  at  the  time  of  tbe  testator's 
death,  but  subject  to  open  and  let  in  any  after- 
bom  child  or  children  coming  into  being  be- 
fore the  time  appointed  for  distribution,  un- 
less a  different  intention  is  pUtiniy  manifested 
by  the  will. 

3.  Partition  ®=9 1 2(5)— Owner  of  life  estate 
may  maintain  partition  against  cotenant  hold- 
ing fee-simple  title. 

The  owner  of  a  life  estate  in  a  portion  of 
a  larger  tract  of  land  may  maintain  partition 
proceedings  against  a  cotenant  holding  a  fee- 
simple  title. 

4.  Partition  «=»47— Infant  remalndermes  en- 
titled to  Join  as  plaintiffs  In  partition. 

Minors  may,  by  their  next  friend,  join  as 
plaintiffs  in  a  partition  proceeding,  when,  un- 
der the  provifiions  of  a  will,  and  the  conditions 
of  the  property  devised,  it  is  probably  neces- 
sary in  order  to  protect  their  interests  from 
total  loss. 

Appeal  from  District  Court,  Saunders  Coun- 
ty; Corcoran,  Judge. 

Action  by  Josephine  Nitz,  for  herself,  and 
as  next  friend  for  her  minor  children,  against 
William  Widman  and  wife.  E^m  judgm<>nt 
for  plalntUf,  and  an  order  directing  partl- 
tlou,  defendants  appeal.    Affirmed. 

B.  B.  Hendricks,  of  Wahoo,  for  appellants. 
J.  H.  Barry,  of  Waboo,  for  appellee. 

Heard  before  LETTON,  ALDRICH,  DAY, 
and  DEAN,  JJ.,  and  SHEPHERD  and 
STEWART,  District  Judges. 

STEWART,  District  Judge.  In  this  opin- 
ion Josephine  Kitz  and  her  five  children  will 
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be  referred  to  as  plaintiffs,  and  William 
Widman  as  defendant. 

From  a  decree  of  the  district  court  for 
Saunders  county,  declaring  plaintiffs  ttaa 
owners  of  a  share  in  certain  land  in.  said 
county,  occupied  and  claimed  adversely  by 
the  defendant,  and  from  an  order  for  parti- 
tion, the  defendant  appeals. 

March  1, 1803,  Joseph  Widman  and  WiUlam 
Widman,  father  and  son,  purchased  and  took 
-■  deed  to  about  629  acres  of  land  in  Saund- 
ers county,  for  the  expressed  consideration 
of  $23,730,  and  gave  a  $10,000  mortgage 
on  the  land  and  on  160  acres  of  land  be- 
longing to  Joseph  Widman.  February  12, 
1917,  Joseph  Widman  died,  leaving  a  will, 
which  has  been  dul^  probated,  devising, 
among  other  things,  a  life  estate  in  a  por- 
tion of  said  lands  to  Josephine  Nitz,  and 
then  over  to  her  children.  On  the  date  of 
testator's  death  Josephine  Nltz  was  the  moth- 
er of  five  living,  unmarried,  minor  children. 
Josephine  Nltz  instituted  this  suit  in  parti- 
tion on  her  own  behalf,  and  as  the  next 
friend  of  said  children.  All  shares  of  other 
devises  have  been  conveyed  to  the  defendant. 

By  his  cross-petition  the  defendant  claims 
that  about  the  year  1903  he  had  an  agree- 
ment and  a  written  contract  for  the  pur- 
chase of  his  father's  half  interest  in  said 
lands,  whereby  It  was  provided  that  defend- 
ant was  to  have  a  deed  after  payment  of  in- 
cumbrances then  existing,  and  the  sum  of 
1500  annually  for  ten  years.  Defendant  al- 
leges that  said  written  contract  was  lost  or 
destroyed,  that  ho  has  fully  performed  its 
conditions,  and  asks  to  have  his  title  quieted 
to  the  whole  tract. 

On  this  branch  of  the  case,  to  entitle  de- 
fendant to  prevail,  he  must  show  by  clear 
and  satisfactory  evidence  that  an  agreement 
between  him  and  his  father  was  made,  and 
that  Its  ccMiditions  were  fully  performed  by 
him.  Kofka  v.  Bosicky,  41  Neb.  328,  59  N. 
W.  7SS,  25  h.  R.  A.  207,  43  Am.  St  Uep.  685; 
Peterson  v.  Bauer,  83  Neb.  40^  119  N.  W. 
764;  O'Connor  v.  Waters,  88  Neb.  224,  129 
N.  W.  261;  Mollne  v.  Carlson,  02  Neb.  419, 
138  N.  W.  721. 

[1]  Several  witnesses  testified  in  substance 
to  having  heard  the  testator  say  that  defend- 
ant was  to  pay  the  incumbrances  on  the  land 
and  $500  annually  for  ten  years,  when  he 
would  get  a  deed;  that  defendant  had  ful- 
filled bis  contract  and  could  have  his  deed 
If  he  would  come  and  ask  for  It.  Harry 
Widman,  a  brother  of  defendant,  testified 
to  being  present  when  bis  mother  stated  in 
testator's  presence  that  attorney  Gilkeson 
had  drawn  the  contract,  and  that  defendant 
should  have  his  deed;  that  the  testator  got 
mad  and  stuck  the  contract  in  the  stove. 
For  five  years  before  the  land  was  bought, 
the  defendant,  with  one  or  the  other  of  his 
brothers,  farmed  between  400  and  500  acres 
of  land,  starting  with  a  team  and  wagon, 


the  gift  of  his  father.  At  the  date  of  pur- 
chase, defendant  testified  be  had  in  the  bank 
between  $6,000  and  $7,000.  He  admits  on 
cross-examination,  that  1004  and  1005  were 
poor  crop  years,  and  that  prices  on  farm 
products  in  1006  were  low.  He  has  bad  the 
use  of  the  whole  tract  since  the  spring  of 
1893.  He  produces  receipts  showing  taxes 
paid  by  him  for  18  years,  and  4  checks  for 
$500  each  and  one  for  $260  for  defendant  to 
the  testator,  dated  in  1907,  1908,  1910,  1913, 
and  1914,  which  were  received  In  evidence. 
It  appears  that  such  payments  had  been 
continued  for  about  18  years.  It  is  not  shown 
who  actually  paid  the  notes  or  procured  the 
release  of  the  $10,000  mortgage  on  maturity 
of  final  Installment,  March  1,  1896.  Defend- 
ant has  made  lasting  Improvements,  found 
by  the  trial  court  to  be  worth  $18,000.  Tes- 
tator made  a  will  about  1901,  and  three  oth- 
ers since  that  time,  In  which  he  devised  the 
undivided  half  of  the  land  in  question. 

The  record  affords  no  light  on  defendant's 
failure  to  get  a  deed  from  Us  father.  They 
lived  at  no  great  distance  apart,  and  there 
is  no  suggestion  of  any  estrangement  be- 
tween them,  and  no  satisfactory  explanation 
is  given  of  the  Conduct  of  the  testator  in. 
disposing  by  will  of  the  lands  claimed  by  the 
defendant.  The  provisions  of  the  will  gave 
the  defendant  about  120  acres  of  land,  and 
half  of  the  residue  of  the  estate,  which,  as 
shovra  by  the  order  or  distribution,  was 
about  $2,200. 

The  will  in  question  contained  the  follow- 
ing: 

"Third.  I  desire  that  my  daughter,  Josephine 
Nitz,  and  my  son,  Harry  Widman,  shall  each 
have  40  acres  out  of  the  land  which  I  own 
jointly  with  my  son  William,  same  to  be  of  the 
average  value  of  the  entire  tract,  and  I  there- 
fore give  and  devise  to  said  daughter  and  son 
forty  acres  each  of  said  land. 

"Fourth.  The  balance  of  my  property,  wheth- 
er the  same  be  real,  personal  or  mixed,  I  give, 
devise  and  bequeath  to  my  sons  John  and  Wil- 
liam, in  equal  shares." 

"Sixth.  Should  my  son  WiUiam  die  before  I 
do,  then  the  part  devised  to  him  herein  shall 
be  divided  in  equal  shares  among  my  other  chil- 
dren. The  share  and  interest  devised  to  my 
daughter  Josephine  Nitz  by  this  instrument 
shall  descend  to  her  during  her  lifetime  only, 
and  after  her'death  in  equal  shares  to  her  chil- 
dren. 

"Seventh.  I  am  not  forgetting  the  dilldren 
of  my  deceased  daughter,  Martha,  but  as  they 
have  had  considerable  from  my  estate  hereto- 
fore, I  do  not  wish  to  make  any  further  provi- 
sion for  them  herein.  This  is  also  the  reason 
no  greater  amounts  are  given  to  my  son,  Harry, 
and  my  daughters,  Josephine  and  Emma." 

[4]  Defendant  contends  that  the  minor 
plaintiffs  are  not  entitled  to  unite  with  the 
life  tenant  in  proseaiting  the  partition  suit, 
because  it  is  uncertain  how  many,  If  any,  of 
tbem  may  survive  the  life  tenant,  who,  also. 
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may  have  elven  birtb,  at  tbe  time  of  her 
death,  to  other  children  who  survive  her. 

[2]  The  recital  of  tbe  will,  "and  after  her 
death  in  equal  shares  to  her  children,"  corn- 
templates  the  possibility  of  the  birth  of 
other  chUdreiv  The  estate  In  remainder 
vested  in  the  living  children  of  Josephine 
Nitz  at  the  date  of  the  testator's  death,  but 
subject  to  open  and  let  In  any  after-bom 
children  of  said  Josephine  Nitz  in  being  be- 
fore the  time  appointed  by  the  will  for 
distribution.  Webber  v.  Jones,  &4  Me.  429,  47 
Atl.  903;  McLain  v.  Howald,  120  Mich.  274, 
79  N.  W.  182,  77  Am.  St.  Bep.  597;  Forest 
Oil  Co.  v.  Crawford,  77  Fed.  106,  23  0.  C.  A. 
55;  28  R.  C.  L.  265,  sec.  242. 

[3]  The  defendant  further  contends  that 
the  petition  of  the  life  tenant  and  the  re- 
maindermen by  their  next  friend  conferred 
no  power  upon  the  court  to  confirm  the 
shares  of  the  several  parties,  or  to  order 
partition.  Under  the  will  Josephine  Nitz 
had  a  right  to  immediate  possession  of  her 
portion  of  said  land,  and  to  maintain  an 
action  for-  its  partition.  She  Is  a  tenant  in 
common  with  the  defendant.  The  general 
rule  now  is  that  every  cotenant  may  demand 
partition  as  a  matter  of  right,  however  in- 
convenient or  injurious  it  may  be  to  make 
it,  or  whether  the  title  of  the  parties  be 
legal  or  equitable,  if  there  is  a  present  right 
of  possession.  R.  C.  L.  §  27,  p.  743;  Free- 
man, Cotenancy  and  Partition  (2d  Ed.)  f  455 ; 
Carneal  v.  Lynch,  91  Va.  114,  20  S.  E..959, 
50  Am.  St  Rep.  819. 

Although  tbe  minor  plaintiffs  In  this  case 
had  no  present  right  of  possession,  they  were 
proper  parties,  for  the  purpose  of  preserving 
a6d  protecting  their  estate  from  the  danger 
of  total  loss  by  reason  of  defendant's  right 
to  contribution  of  plaintiff's  proportion  of 
the  value  of  extensive  Improvements  upon  tbe 
premises.  Section  7588,  Rev.  St  1913,  pro- 
vides: 

"The  action  of  an  infant  must  be  brought  by 
bia  guardian  or  next  friend.  When  the  action  is 
brought  by  his  next  friend,  tlie  court  has  pow- 
er to  dismiss  it,  if  it  is  not  for  the  benelit  of 
the  infant;  or  to  substitute  tbe  guardian  of 
the  infant,  or  any  person,  as  the  next  friend." 

Since  the  plaintiff  Josephine  Nitz  had  the 
right  to  maintain  this  proceeding,  without 
the  consent  of  said  minors,  the  defendant  can- 
not be  beard  to  complain  that  they  are  in 
court.  By  permitting  the  case  to  proceed  on 
their  behalf  by  their  next  friend,  the  court 
practically  said  it  was  for  the  minors'  beneUt. 
Under  the  peculiar  provisions  of  the  will,  and 
tbe  attending  conditions  surrounding  the 
property  involved,  we  cannot  say  that  the 
court  was  without  power  to  order  partition, 
as  prayed,  of  the  plaintiffs'  combined  es- 
tates. In  this  case  we  are  not  unmindful  of 
the  provisions  of  sections  1652,  Rev.  St  1913. 


The  trial  court  doubtless  anticipated  that 
from  a  tract  of  upwards  of  300  acres  a 
partition  could  be  made  in  kind,  awarding 
plaintiffs  their  share  in  such  proportion  as 
to  free  it  from  charge  for  existing  improve- 
ments, and  also  avert  the  costly  expense  of 
attffliding  sale,  together  with  tbe  necessity 
of  protecting  the  estate  in  remainder  by  a 
bond  for  a  long  period  of  years. 

An  examination  of  authorities  cited  In 
diefendaqt's  brief  discloses  that  tliey  are. 
either  in  harmony  with  the  law  as  recognized 
in  tbls  opinion  or  that  they  are  not  applicable 
to  this  case.  In  the  main  they. are  to  the 
effect  that  one  of  several  tenants  in  com- 
mon cannot,  as  against  ills  cotenauts,  make 
a  transfer  by  metes  and  bounds  of  a  portion 
of  the  common  land. 

By  the  will  in  this  case,  each  devise  was 
spread  throughout  the  whole  tract  It  varied 
tbe  quantity  and  character  of  estates  created, 
but  gave  no  particular  or  specitic  part  of  the 
land  to  any  devisee. 

The  Judgment  and  order  of  the  district 
court  was  right,  and  Is  affirmed. 


LOWER  V.  STATE.     (No.  21780.) 

(Supreme  Court  of  Nebraska.    July  20,  1921.) 

(Syllalut  by  the  Court.) 
i.  Indictment  and  Information  ®=>5I (2)— As- 
sistant attorney  general  has  n»  authority  to 
sign  Information. 
Under  tbe  provisions  of  chapter  205,  Laws 
1919,  an  assistant  attorney  general  has  no  au- 
thority to  make  and  sign  an  information  in  his 
own  name,  and  an  information  bo  signed  is  a 
nullity. 

2.  Attorney  General  ie=>2— "Assistant"  I*  not 

an  independent  officer. 
The  assistant  attorney  general  is  the  agent 
of  the  attorney  general,  and  not  an  independ- 
ent officer,  and  his  official  acts  must  be  per- 
formed in  the  name  of  his  principal. 

[Ed.  Note.— For  other  definitiona,  see  Words 
and  Phrases,  BHrst  and  Second  Series,  Assist- 
ant.] 

Error  to  District  Court  Saunders  County; 
Good,   Judge. 

Ray  A.  Lower  was  convicted  of  felony,  and 
he  brings  error.  Reversed  and  remanded, 
with  directions. 

Slama  &  Donate,  of  Wahoo,  and  Jamieson, 
O'Sullivan  &  Southard,  of  South  Omaha,  for 
plaintiff  in  error. 

Clarence  A.  Davis,  Atty.  Gen.,  for  the  State. 

Heard  before  MORRISSET,  C.  J.,  and 
DAY,  DEAN,  LBTTON,  and  ROSE,  JJ. 

DAY,  J.  Ray  A.  Lower  was  convicted  of 
a  felony  in  the  district  court  for  Saunders 
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county,  and  sentenced  to  the  penitentiary  uii-  [  rogatiTes  in  each  of  the  aeveral  conntieB  of  the 


der  the  proTisions  of  the  indeterminate  sen 
tence  law.  As  plaintiff  in  error  be  has 
bronght  the  record  of  bis  conviction  here 
for  review. 

A  number  of  errors  are  assigned,  and  ar- 
gued in  bl8  brief;  but,  in  the  view  we  bave 
taken  of  tbe  case,  only  one  need  be  consid- 
ered. 

It  is  first  argned  that  tbe  information  is 
insufficient  to  charge  an  offense,  particularly 
so,  because  the  same  was  not  made  and 
signed  by  a  proper  prosecuting  officer  author- 
ieed  by  law  so  to  do.  The  information  was 
made  and  signed  by  "Cecil  F.  Laverty,  as- 
sistant attorney  general  for  tbe  state  of  Ne- 
braska," and  the  question  is  squarely  pre- 
sented whether  the  assistant  attorney  general 
of  the  state  has  legal  authority  to  make  and 
sign  an  Information  In  his  own  nam& 

[1]  It  is  the  policy  of  the  law,  as  expressed 
in  article  1,  {  10,  of  our  Constitution,  that  no 
person  shall  be  held  to  answer  for  a  criminal 
offense  (except,  In  certain  cases  named),  un- 
less on  a  presentment  or  Indictment  by  a 
grand  Jury.  A  proviso  is  made  in  the  Consti- 
tution "that  the  Legislature  may  by  law  pro- 
vide for  holding  persons  to  answer  for  crim- 
inal offenses  on  information  of  a  public  prose- 
cution." Acting  under  this  power  tbe  Legis- 
lature of  1885  made  provision  for  prosecuting 
criminal  offenses  by  information,  and,  among 
other  provisions,  enacted  section  9063,  Rev. 
St  1918,  which  was  amended  by  chapter  194, 
Laws   1915,   and   reads   aa  follows: 

"All  informations  shall  be  filed  in  the  court 
having  jurisdiction  of  the  offense  specified 
therein,  by  the  prosecnting  attorney  of  the 
proper  county  as  informant;  he  shall  snb- 
scribe  Us  name  thereto  and  indorse  thereon  the 
names  of  the  witnesses  known  to  him  at  the 
time  of  fiUng  the  same." 

The  term  "prosecuting  attorney"  and  "coun- 
ty attorney"  signify  the  same.  Rev.  St. 
1913,  S  8904.  The  Legislature,  by  chapter 
205,  Laws  1919,  constituted  a  department  of 
Justice,  and  placed  tlie  attorney  general  as 
head  thereof.  By  the  terms  of  the  act  the 
general  control  and  supervision  of  all  actions 
and  legal  proceedings  In  which  the  state  of 
N^raska  is  a  party  or  Interested,  and  the 
control  of  all  of  the  legal  business  of  all  of 
tbe  departments  and  bureaus  of  the  state,  or 
of  any  office  thereof  which  requires  the  serv- 
ices of  an  attorney  in  order  to  protect  the 
interest  of  tbe  state,  is  given  to  the  attorney 
general.    Section  8  of  the  act  provides: 

"The  attorney  general  is  hereby  authorized 
to  appear  for  the  state  and  prosecute  and  defend 
in  any  court  or  before  any  office,  board,  or  tri- 
banal,  any  cause  or  matter,  civil  or  criminal, 
in  which  the  state  may  be  a  party  or  interest- 
ed." 

Section  4  provides: 

"Tbe  attorney  general  and  the  department  of 
justice  shall  have  the  same  powers  and  pre- 


state  as  the  county  attorneys  have  in  their 
respective  counties." 

Section  6  provides: 

"The  attorney  general  shall  have  power  to 
appoint  a  deputy  attorney  general,  and  such 
regular  and  spedal  assistants  as  he  may  deem 
necessary.  The  deputy  attorney  general  shall 
give  bond  to  the  state  of  Nebraska  in  the  sum 
of  ten  thousand  dollars  with  good  and  suffi- 
cient sureties  to  be  approved  by  the  governor 
which  bond  together  with  a  copy  of  his  appoint- 
ment shall  be  deposited  in  the  office  of  the  sec- 
retary of  state.  The  deputy  may  do  and  per- 
form in  the  absence  of  the  attorney  general  all 
the  acts  and  duties  that  may  be  authorized  and 
required  of  the  attorney  general.  The  attor- 
ney general  shall  be  responsible  for  the  acts  of 
Us  deputy." 

An  examination  of  the  foregoing  sections 
clearly  indicates  that  it  was  the  intention  of 
the  Legislature  to  clothe  the  attorney  gen- 
eral with  power  to  prosecute  criminal  actions 
in  any  county  In  the  state,  and,  as  a  neces- 
sary incident,  the  power  to  make  complaints, 
to  make,  sign,  and  file  informations,  and  in 
fact  to  exercise  any  power  in  each  of  the 
several  counties  of  the  state  as  U  given  to 
the  county  attorneys  in  their  respective  conn- 
ties.  It  Is  also^  clear  ttiat  the  d^uty  Is  au- 
thorized, In  the  absence  of  the  attorney  gen- 
eral, to  do  and  i)erfonn  any  act  which  the 
attorney  general  is  authorized  to  perform. 
It  will  be  noted,  however,  that  while  the  Leg- 
islature lias  made  provision  for  the  giving  of 
bond  by  the  deputy  attorney  general,  and 
has  prescribed  that  he  may  exercise  all  the 
acts  and  duties  of  the  attorney  general,  in 
the  absence  of  the  latter.  It  lias  not  attempt- 
ed to  define  or  prescribe  the  powers  and  du- 
ties of  the  assistants.  The  only  reference  to 
the  "assistants"  is  that  the  attorney  general 
is  given  power  to  appoint  "such  regular  and 
special  assistants  as  he  may  deem  necessary." 
If  by  this  act  it  was  the  intention  of  the 
Legislature  to  authorize  the  assistants  to  do 
and  perform  such  acts  as  tbe  attorney  gen- 
eral is  authorized  to  do,  as  independent  offi' 
cerfl,  it  seems  strange  that  it  did  not  sar 
so,  e^eclally  in  view  of  the  t&ct  that  th<» 
powers  of  the  deputy  are  set  out  in  tbe 
same  section  of  the  act  in  which  tbe  author- 
ity to  appoint  assistants  is  given. 

In  Mechem,  Public  Officers,  {  684,  tbe  rule 
is  stated  as  follows: 

"Tbe  question  in  whose  name  a  deputy  offi- 
cer should  act  is  one  of  much  importance  and 
of  considerable  apparent  uncertainty.  •  •  • 
In  several  of  the  states  the  aathority  to  act 
in  an  official  capacity  is  given  to  the  principal 
alone,  or,  if  the  appointment  of  deputies  is  rec- 
ognised or  authorised  by  law,  they  are  regard- 
ed as  the  mere  private  agents  or  servants  of 
the  principal  and  not  as  independent  public  offi- 
cers deriving  independent  authority  from  tbe 
law.  Where  such  is  the  case,  the  authority 
exerdaed  by  tbe  deputy  ia,  manifestly,  a  deriva- 
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tiTe  and  Biibaidiary  one— It  Is  the  authoritr 
conferred  upon  the  principal,  and  not  an  anthor- 
ity  inherent  in  the  deputy.  It  follows  then, 
logically  and  legally,  that  the  authority  should 
be  exercised  in  the  name  of  him  in  whom  it 
exists  and  not  in  his  name  who  of  himself  has 
no  recognized  authority  at  all.  The  execution 
should,  therefore,  be  in  the  name  of  the  prin- 
cipal alone  or  in  the  name  of  the  principal  by 
the  deputy. 

"In  other  states,  as  has  been  seen,  the  deputy 
is  recognized  as  an  independent  public  officer 
and  is  endowed  by  law  with  authority  to  do  any 
act  which  his  principal  might  do.  In  these  cas- 
es where  the  authority  exists  in  the  deputy 
himself  by  operation  of  law  and  is  not  deriv- 
ed solely  through  the  principal  It  is  well  execut- 
ed in  the  name  of  him  in  whom  it  exists,  the 
deputy  himself. 

"Under  either  state  of  facts,  the  authority  of 
a  special  deputy,  who,  as  has  been  seen,  is  re- 
garded as  the  mere  private  agent  or  servant  of 
the  principal,  would,  unless  otherwise  provided 
by  statute,  be  properly  exercised  In  the  same 
of  the  prindpaL" 

An  ofDcer,  In  wbom  the  offldal  discretion 
and  powers  of  the  office  are  vested,  may,  when 
authorized  by  law,  perform  the  functions  of 
his  office  tbrongb  the  services  of  assistants, 
acting  under  his  direction  and  supervision, 
but  be  cannot  delegate  to  tbem,  where  such 
assistants  are  not  by  law  given  the 'authority, 
the  power  to  perform  his  official  duties  inde- 
pendently of  any  control  or  direction  by 
bim,  and  according  to  tbelr  own  individual 
Judgment  and  discretion.  18  C.  J.  1346,  §  88. 
An  assistant  is  one  who  stands  by  and  aids 
or  helps  another  in  the  performance  of  the 
latter's  duties.  State  v.  Longfellow,  95  Mo. 
App.  660,  69  S.  W.  696.  And  unless  there  is  a 
clear  expression  in  the  statute  to  the  con- 
trary, it  will  be  presumed  that  the  I<egisla- 
ture  intended  that  public  duties,  which  re- 
quire the  exercise  of  discretion,  should  be 
performed  by  the  public  officers  themselves, 
and  not  by  their  assistants.  Common- 
wealth V.  Smith,  141  Mass.  135,  6  N.  E.  89. 

As  was  said   in  McGarrab  ▼.   State,  10 
.  Ohl.  Cr.  21,  133  Pac.  260: 

"There  are  many  reasons  why  a  power  of  this 
kind  should  be  confined  to  the  prosecuting  of- 
ficer. He  is  expected  to  be  impartial  in  ab- 
staining from  prosecuting,  as  well  as  in  prose- 
cuting, and  to  guard  the  real  interests  of  pub- 
lic justice  in  favor  of  all  concerned.  It  is 
therefore  of  the  highest  importance  to  the  pub- 
lic that  this  power  should  be  carefully  exercis- 
ed, and  that  the  responsibility  should  rest  upon 
the  officer  to  whom  it  is  confided." 

And,  In  Engle  v.  Chipman,  51  Mich.  524,  16 
N.  W.  886,  the  court  said: 

"The  prosecpting  attorney  is  a  very  responsi- 
ble officer,  selected  by  the  people  and  vested 
with  personal  discretion  intrusted  to  him  as  a 
minister  of  justice,  and  not  as  a  mere  legal 
attorney.  •  •  •  This  discretion  is  official 
and  personal,  and  our  laws  have  only  allowed 
Its  delegation  on  special  grounds,  where  an  as- 
sistant  has   been    provided   for   by    carefully 


guarded  legislation.  It  is  directly  contrary  to 
public  policy  to  allow  any  general  delegation 
of  a  prosecutor's  powers,  and  the  courts  can- 
not recognize  any  such  arrangement  as  form- 
ing a  basis  for  personal  compensation." 

It  has  been  pointed  out  tbat  section  4  of 
the  act  (Laws  1919,  c.  205)  provides  that  "the 
attorney  general  and  the  d^artment  of 
justice"  shall  have  the  same  powers  and  pre- 
rogatives in  the  several  counties  as  the  coun- 
ty attorneys  themselves  have  in  those  coun- 
Ues,  and  it  Is  argued  that  tliis  is  an  express- 
ed delegation  of  official  power  to  the  assist- 
ants, who  are  to  be  appointed  by  the  attorney 
general,  since  such  assistants,  through  their 
appointment,  become  a  part  of  the  depart- 
ment of  justice.  We  cannot  so  Interpret  tbat 
provision.  The  first  provision  of  the  act  re- 
dtea  that — 

"There  is  hereby  constituted  an  executive  de- 
partment to  be  known  as  the  department  of 
justice  and  the  attorney  general  shall  be  the 
head  of  this  department" 

The  law  does  not  attempt  to  specifically 
ennmerate  the  official  members  who  shall 
be  taken  to  constitute  that  department,  other 
than  the  above  recitaL  As  to  wbat  officers 
shall  l>e  Interpreted  to  constitnte  the  de- 
partment of  justice  must  be  gathered  from 
the  general  provfsions  of  the  act.  As  before 
stated,  the  attorney  general  and  bis  deputy 
are  by  the  statute  expressly  vested  with  offi- 
cial powers.  SucOi  powers  are  confined  to 
them  alone.  They  are  tlie  only  persons,  spok- 
en of  in  the  act,  who  can  be  deemed  to  be 
officers  connected  with  the  department  of  Jus- 
tice. In  the  eyes  of  the  law  these  officials, 
so  far  as  the  exercise  of  the  powers  of  the 
department  is  concerned,  constitute  the  de- 
partment of  justice.  Many  other  persons — 
assistants,  clerks  and  stenographers — are  em- 
ployed in  that  department,  but  their  mere 
connection  with  it  vests  in  tbem  no  official 
power.  We  must  look  to  the  provisions  of 
the  law  to  determine  in  whom  the  powers  of 
the  department  of  justice  are  vested,  and 
those  offldal  powers  cannot  be  extended  by 
presumption  to  others  than  those  in  wbom 
such  powers  are  expressly  delegated. 

[2]  It  is  quite  dear  that  the  Legislature 
has  not  made  the  assistant  attorney  general 
an  independent  officer,  and  clothed  bim  with 
power  to  act  in  his  own  name.  At  best,  be 
is  a  mere  agent  of  the  attorney  general,  and, 
as  such,  must  perform  official  acts  in  the 
name  of  his  prindpaL 

It  follows  from  what  has  been  said  tbat 
there  is  no  authority  under  the  statute  for 
the  assistant  attorney  general  to  file  an  in- 
formation In  his  own  name,  and  that,  there- 
fore, the  information  as  filed  in  this  case  is 
a  nullity. 

The  Judgment  is  reversed  and  the  cause  re- 
manded, with  directions  to  enter  a  nolle 
prosequL 

Berersed  and  remanded,  with  directiona. 
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DAGGETT  V.  PANEBIANCO.     (No.  21612.) 
(Snpreme  Coart  of  Nebraska.    July  15,  1921.) 

(Byllalmt  iy  the  Onurt.) 

1.  Landlord  and  tenant  «=3l50(l,  6)— Landlord 
■ot  bound  to  repair  or  pay  for  repairs  by 
tenant. 

"Id  the  absence  of  an  express  contract  a 
landlord  is  not  bound  to  repair  leased  premises, 
nor  to  pay  for  repairs  made  thereon  by  the 
tenant"  Murphey  v.  Illinois  Trust  &  Savings 
Bank,  67  Neb.  619.  77  N.  W.  1102. 

2.  Landlord  and  tenant  (8=>29l (16)— Evidenoe 
held  to  sustain  direction  of  verdict  for  plain- 
tiff  landlord  agalnat  tenant. 

Evidence  examined,  and  held  to  sustain  the 
action  of  the  trial  court  in  directing  a,  verdict 
for  the  plaintiff. 

Appeal  from  District  Clourt,  Douglas  Conn- 
ty;  Estelle,  Judge. 

Action  by  D.  Daggett  against  Tom  Panebi- 
onco  tn  forcible  entry  and  detainer  brought  in 
the  Justice  court,  where  Judgment  v/as  enter- 
ed for  plaintiff,  and  the  defendant  appealed 
to  the  district  court,  resulting  In  directed  ver- 
dlct  and  Judgment  for  plaintiff,  and  the  de- 
fendant appeals.    Affirmed. 

Edward  B.  Burke,  of  Omaha,  for  appel- 
lant. 

Gerald  If.  Drew,  of  Omaha,  for  appellee. 

Heard  before  LETTON,  DAT,  and  DEAN, 
JJ.,  and  CLEMENTS  and  AfORNINO,  Dis- 
trict Judges. 

DAY,  J.  This  Is  an  action  of  forcible  entry 
and  detainer  brought  by  D.  Daggett  against 
Tom  Panebianco,  and  was  originally  tried  In 
Justice  court,  where  Judgment  was  entered 
for  plaintiff  for  possession  of  the  premises 
in  controversy.  Defendant  appealed  the  case 
to  the  district  court  for  Douglas  county, 
where  the  case  was  tried  on  the  original 
complaint  and  answer  filed  in  the  Justice 
court.  After  the  testimony  was  all  In,  the 
trial  court,  on  motion  of  plaintiff.  Instructed 
the  Jury  to  return  a  verdict  In  his  favor, 
which  was  accordingly  done,  and  Judgment 
was  entered  thereon.    The  defendant  appeals. 

The  following  state  of  facts  appears  from 
the  record:  Tom  Panebianco  leased  the  prem- 
ises from  D.  Daggett,  by  written  lease,,  for 
the  term  of  one  year  from  the  20th  day  of 
August,  1918,  to  the  20th  day  of  August,  1919. 
at  an  agreed  rental  price  of  $16  a  month, 
payable  In  advance.  The  lease  provided 
"that  all  plumbing,  water  pipes,  gas  pipes 
and  sewerage  shaU  be  at  the  risk  of  the  said 
party  of  the  becond  tmrt  (defendant  herein), 
and  that  said  party  of  the  first  part  (plaln- 
Uff)  shall  not  be  in  any  way  liable  for  any 
defect  therein,  or  for  any  damages  result- 
ing from  any  defects  or  faults  therein."  The 
lease  also  contained  the  provision  "that  said 
party  of  the  second  part  will,  during  the 
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said  term,  keep  the  salfl  premises  In  good 
and  tenantable  repair  externally  and  inter- 
nally, reasonable  tear  and  wear  excepted." 
It  appears  that  all  rent  was  paid  up  to 
June  20,  1919,  when  the  plaintiff's  agent 
sought  to  collect  the  rent  then  due  for  the 
month  beginning  on  that  date.  The  defend- 
ant refused  to  pay  the  rent  unless  he  was  al- 
lowed to  deduct  the  sum  of  $2.26  which  be 
had  paid  to  a  plumber  for  repairing  a  leaky 
toilet  on  the  premises.  The  plaintiff  was  out 
of  the  city  at  the  time,  and  his  agent  refus- 
ed to  make  any  such  allowance  for  the 
plumber's  bill  which  defendant  had  paid. 
A  like  refusal  of  part  of  defendant  to  pay 
the  rent  occurred  perhaps  two  or  three  times 
during  the  month  that  ensued,  and  on  July 
20,  1919,  another  month's  rent  was  due,  and 
the  agent  then  sought  to  collect  the  two 
months  rent,  or  $82  then  due  from  defend- 
ant. Defendant  again  refused  to  pny  the 
$32  unless  he  was  allowed  to  deduct  the  $2.25 
for  the  plumber's  bill.  Thereafter,  and  on 
July  23,  1919,  the  plalntiefs  agent  served  a 
three  days'  notice  to  quit  on  the  defendant, 
and  on  July  28,  1919,  this  action  of  forcible 
entry  and  detainer  was  filed  in  Justice  court, 
as  above  stated. 

The  defendant  relies  upon  two  grounds  for 
reversal:  First,  that  it  was  error  on  the 
part  of  the  trial  court  to  sustain  plaintiff's 
motion  for  a  directed  verdict;  and,  second, 
that  the  verdict  directed  by  the  trial  court 
Is  contrary  to  law  and  the  evidence. 

As  to  defendant's  first  ground  for  re- 
versal, we  are  of  the  oplni<m  that  It  was 
entirely  proper  for  the  trial  court  to  direct 
a  verdict  for  the  plaintiff.  Inasmuch  as  there 
were  no  disputed  questions  of  fact.  As  to 
this  principle,  see  Keeley  Institute  v.  Wade, 
61  Neb.  313,  85  N.  W.  288. 

[1]  As  to  the  second  ground  for  reversal, 
the  lease  provided  that  the  tenant  (defend- 
ant) shotild  be  liable  for  all  plumbing  repairs. 
Nevertheless,  he  had  some  repairs  made,  and 
then  refused  to  pay  his  rent  unless  the  bill 
for  the  plumbing  repairs  was  deducted  from 
the  rent  then  due.  When  this  occurred  he 
was  in  default,  and  It  was  entirely  proper 
for  plaintiff's  agent  to  then  serve  the  notice 
to  quit.  The  defendant  admitted  that  he 
had  no  authority  whatever  from  plaintiff  to 
have  these  repairs  made,  but  did  so  on  his 
own  Initiative.  It  is.  not  shown  by  the  evi- 
dence whether  the  condition  of  the  toilet 
was  occasioned  by  reasonable  tear  and  wear, 
or  through  some  fault  of  the  tenant.  If  It 
was  caused  by  rea.sonable  tear  and  wear,  then 
under  the  provisions  of  the  lease  it  would 
have  been  the  duty  of  the  landlord  to  pay 
for  the  r^alrs.  The  defendant,  by  insisting 
that  the  repair  blU  be  deducted  from  the 
rent,  necessarily  took  the  position  that  the 
condition  of  the  toilet  was  the  result  of  rea- 
sonable tear  and  wear,  and  in  making  bis  de- 
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fense  It  was  necessary  for  Iiim  to  establisb 
that  fact  In  our  view  of  the  testimony,  he 
has  failed  to  do  this. 

In  Murphey  v.  Illinois  Trust  &  Savings 
Bank,  67  Neb.  519,  77  N.  W.  1102,  It  was 
held: 

"In  the  absence  of  an  express  contract  a  land- 
lord is  not  bound  to  repair  the  leased  prem- 
ises, nor  to  pay  for  the  repairs  made  thereon 
by  tiie  tenant." 

And,  In  Turner  v.  Townsend,  42  Neb.  376, 
the  court  said: 

"The  obligation  of  a  landlord  in  any  case  to 
repair  and  rebuild  leased  premises  rests  sole- 
ly on  express  contract,  and  without  an  express 
contract  to  that  effect  a  landlord  is  neither 
bound  to  repair  leased  premises  himself,  nor 
to  pay  for  repairs  made  by  the  tenant." 

By  spedflc  terms  in  the  written  lease,  the 
defendant  was  liable  for  these  plumbing  re- 
pair& 

[2]  From  a  careful  consideration  of  all  the 
evidence,  and  applying  the  law  applicable  to 
such  cases,  we  are  convinced  that  defend- 
ant's grounds  relied  up<xi  for  reversal  are 
not  well  founded,  and  that  the  trial  court 
was  justified  In  directing  a  verdict  in  favor 
of  plalntifT,  and  that  the  verdict  returned 
was  proper  under  the  evidence  introduced. 

Finding  no  errors  prejudicial  to  the  de- 
fendant which  would  require  a  reversal,  the 
judgment  is 

Affirmed. 


0L8EN  V.  DANISH  BROTHERHOOD  IN 
AMERICA  M  al.    (No.  22221.) 

(Sopreme  Ck>art  of  Minnesota.    July  22,  1921.) 

(Bi/llahus  bji  the  Court.) 

1.  Corporations  «=3665 (3) —  Changes  of  rates 
and  benefits  by  fraternal  beneficiary  assoda- 
tlon  pertain  to  Its  Internal  affairs. 

Changing  rates  of  assessments  and  benefits 
in  a  fraternal  beneficiary  association  pertains 
to  the  management  of  its  internal  affairs. 

2.  Corporations  €=>665(3)  —  Courts  will  not 
interfere  with  management  of  Internal  af> 
fairs  of  foreign  fraternal  beneficiary  associa- 
tion. 

Courts  refuse  to  entertain  actions  which  in- 
terfere with  or  attempt  to  regulate  the  manage- 
ment of  the  internal  affairs  of  a  foreign  corpo- 
ration. Hence  the  complaint  herein,  which 
shows  that  the  action  is  brought  by  plaintiff  in 
his  own  behalf  and  in  behalf  of  the  other  mem- 
bers of  the  defendant  corporation,  a  fraternal 
beneficiary  association  incorporated  under  the 
laws  of  Nebraska,  to  enjoin  said  defendant  and 
its  officers  from  enforcing  changes  made  in  the 
assessment  rates  and  benefits  of  the  association, 
was  demurrable. 

Appeal    from   IDistrlct    Court,    St.    Louis 
County;    H.  A.  Dancer,  Judge. 


Action  by  Carl  Wllhelm  Olsen  against  the 
Danish  Brotherhood  In  America  and  others. 
From  an  order  overruling  a  demurrer  to  the 
complaint,  defendants  appeal.    Beversed. 

Warren  EL  Greene  and  Mason  M.  Forbes, 
both  of  Dulnth,  for  appellants. 

James  A.  Wharton,  of  Duluth,  for  respond- 
ent 

HOLT,  J.  Appeal  from  an  order  ovt-rrul- 
ing  a  demurrer  to  an  amended  complaint; 
the  questions  involved  being  certified  as 
doubtfuL 

It  will  not  be  necessary  to  set  out  the 
lengthy  pleading,  in  view  of  the  ground  upon 
which  we  dispose  of  the  appeal.  The  sub- 
stance of  the  allegations  only  need  be  men- 
tioned, and  a^e  these:  That  the  defendant 
corporation  is  a  fraternal  beneficiary  associ- 
ation, organized  and  existing  imder  the  laws 
of  Nebraska,  the  other  defendants  being  the 
officers  of  a  subordinate  lodge  of  the  associ- 
ation at  Duluth,  that  plaiutilF  is  a  member 
in  good  standing  and  holds  a  membership 
benefit  certificate  Issued  by  the  assodatim ; 
that  the  association  has  been  authorized  to 
do  business  in  this  state;  that  at  a  conven- 
tion of  the  association  it  undertook  to  change 
its  by-laws,  radically  altering  the  member- 
ship assessmenta  and  the  benefits;  and  that 
these  changes  were  not  made  in  accordance 
with  the  constitution  or  by-laws  of  the  as- 
sociation, and  were  not  made  so  as  to  com- 
ply with  a  certain  Nebraska  statute  pleaded. 
Plaintiff  alleges  that  he  brings  the  action 
"in  his  own  behalf  and  in  tietmlf  of  other 
members  of  said  order";  that  defendante 
are  about  to  promulgate  and  enforce  said 
changes  and  amendment,  and  thereby  irrev- 
ocably destroy  the  vested  rights  and  equi- 
ties of  plaintiff  and  other  members  of  said 
order;  "that  said  amendment  and  diange 
in  their  contract  of  insurance  will  impose 
Increased  rates,  liens,  charges,  and  in  some 
cases  loss  of  death  benefit;  will  impair 
the  value  of  certificates  and  deplete  the  pres- 
ent surplus  funds;  will  create  lapses  with 
extended  insurance  privilege  never  intend- 
ed in  original  certificate,  and  that  said  act 
is  wrongful,  unauthorized,  illegal,  and  un- 
reasonable, and  constitutes  a  breach  of  con- 
tract with  plaintiff  and  other  members,  and 
each  of  them,"  in  nine  specified  respects  per- 
taining to  each  member  of  the  order.  The 
prayer  is  that  the  said  amendment  and 
changes  In  the  rates  and  plan  of  assessments 
be  declared  null  and  void,  and  that  said  de- 
fendants and  each  of  them  and  their  succes- 
sors and  agente  be  forever  restrained  "from 
carrying  them  into  effect" 

The  demurrer  was  on  two  grounds :  (1)  Ttuit 
the  court  has  no  jurisdiction  of  the  subject 
of  the  action,  in  that  it  appears  that  the 
acts  complained  of  affect  plaintiff  solely  as 
a  member  of  the  defendant  corporation,  and 
that  the  action   relates  altogether  to  the 
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management  of  the  Internal  affairs  of  a  Ne- 
braska corporation;  and  (2)  the  facts  stat- 
ed do  not  constitute  a  cause  of  action. 

[1]  It  is  to  be  noted  ttiat  the  action  is  not 
confined  to  plaintiff's  own  contract  and  its 
preservation.  It  is  brought  in  behalf  of 
other  members  of  the  corporation  also,  and 
to  prohibit  defendants  from  enforcing  the 
adopted  changes  of  rates  and  benefits.  Such 
action  in  behalf  of  others  is  authorized  un- 
der the  proviso  of  section  7674,  O.  S.  1913. 
But  It  is  quite  apparent  that  fixing  rates  and 
t>enefits  of  a  corporation  of  this  kind  per- 
tains to  the  management  of  its  internal  af- 
fairs. Benefits  promised  must  come  from 
rates  paid  or  assessments  levied  against  the 
members.  The  very  existence  of  the  corpo- 
ration depends  npon  a  proper  adjustment  of 
rates  and  benefits.  How  this  is  to  be  done 
is  peculiarly  a  problem  of  internal  manage- 
ment, to  be  solved  by  the  governing  body  of 
the  corporation  or  by  delegates  of  its  mem- 
bers in  convention  assembled.  The  neces- 
sary changes  to  maintain  a  proper  ratio  be- 
tween receipts  and  disbursements  must  be 
worked  out  within  the  organization  nnder 
the  supervision  of  its  officers  and  in  the  man- 
ner prescribed  by  its  laws  and  the  laws  of 
the  state  of  its  domicile.  It  is  apparent 
that,  if  an  action  of  the  nature  here  pleaded 
may  l>e  maintained  in  every  state  where  the 
corporation  has  members,  uniformity  of  ei- 
ther assessments  or  benefits  could  not  be 
hoped  for.  The  courts  of  one  state  might 
hold  changes  made  by  the  corporation  valid, 
while  courts  of  other  states  declare  them 
void.  No  association  of  the  sort  here  involv- 
ed, having  members  in  different  states, 
could  well  survive  a  condition  where  the 
courts  of  a  state  other  than  its  domicile  step 
in  and  determine  for  the  future  what  the 
assessments  and  benefits  of  its  members  in 
such  state  shall  be.  The  disaster  likely  to 
result  to  foreign  fraternal  beneflcia'ry  associ- 
ations if  actions  of  the  instant  type  lie  may 
well  cause  courts  to  pause  before  assuming 
Jurisdiction.  Especially  so  In  view  of  the 
decision  In  Royal  Arcanum  t.  Green,  237  U. 
S.  S31,  35  Sup.  Ct  724,  59  L.  Ed.  1089,  L.  R. 
A.  1916A,  771,  Where  it  was  held  that  an  ad- 
judication as  to  rates  and  benefits  by  the 
courts  of  the  domicile  of  the  corporation 
binds  its  members  wherever  residing.  Some 
courts  also  give  as  a  reason  for  declining  to 
assume  Jurisdiction  over  affairs  relating  to 
the  internal  management  of  a  foreign  cor- 
poration that  neither  its  officers,  or  govern- 
ing body,  nor  its  records  are  within  the 
reach  of  the  decrees,  orders,  or  processes  of 
any  courts  except  the  courts  of  its  domicile. 

This  court  has  repeatedly  recognized  the 
rule  that  equity  will  not  take  Jurisdiction  of 
actions  wherein  it  is  sought  to  interfere  with 
the  internal  management  of  a  foreign  cor- 
poration's business.  Guilford  v.  Western 
nnion  Telegraph  Co.,  59  Minn.  332,  61  N. 
W.  324,  BO  Am.  St.  Rep.  407;  Selover  v.  Isle 
Harbor  Land  Co.  91  Minn.  451,  98  N.  W. 


344;  State  ex  rel.  v.  De  Groat,  109  Minn. 
168, 123  N.  W.  417, 134  Am.  St.  Bep.  764;  Gere 
V.  Dorr,  114  Minn.  240, 130  N.  W.  1022;  Van 
Dyke  v.  Railway  Mail  Ass'n,  118  Minn.  390, 
137  N.  W.  15,  Ann.  Cas.  1913B,  455;  Tasler 
V.  Peerless  Tire  Co.,  144  Minn.  150,  174  N. 
W.  731. 

Langan  t.  Supreme  Court  Council  Am.  Leg. 
of  Honor,  174  N.  T.  266,  66  N.  B.  932,  is 
greatly  relied  on  by  respondent.  It  was 
there  held,  three  Justices  dissenting,  that  an 
action  for  damages  doea  not  lie  against  a 
foreign  fraternal  benefit  association  for  un- 
lawfully increasing  assessments,  but  the  rem- 
edy is  in  equity  to  compel  the  association  to 
live  up  to  its  contract  with  its  member. 
However,  it  was  not  Intimated  that  an  ac- 
tion in  belialf  of  other  members  would  lie. 
Our  attention  has  not  been  called  to  any 
other  case  of  a  similar  ruling,  and  we  have 
found  none  outside  the  state  of  New  York. 
It  is  directly  opposed  to  the  decision  in 
Ebert  v.  Mutual  Reserve  Fund  Life  Ass'n 
81  Minn.  116,  83  N.  W.  506,  834,  84  N.  W. 
467,  where  this  equitable  remedy  was  un- 
successfully urged  upon  the  court  The  ex- 
perlfflice  of  the  New  Tork  courts  seems  to 
cast  doubt  on  the  practical  workings  of  the 
rule  there  adopted;  for  after  Green  ▼.  Su- 
preme Coundl  of  Royal  Arcanum,  206  N.  T. 
591,  100  N.  E.  411,  was,  in  237  U.  S.  531,  35 
Sup.  Ct.  724,  59  L.  Ed.  1089,  L.  B.  A.  1916A, 
771,  reversed  by  the  Supreme  Court  of  the 
United  States  (wherein  the  Appellate  Court 
of  New  York  had  applied  the  rule  of  the 
Langan  Case,  notwithstanding  that  the 
courts  of  the  domicile  of  the  corporation  had 
held  the  change  in  the  assessments  valid), 
the  case  of  Evans  v.  Supreme  Council  of 
Royal  Arcanum,  223  N.  Y.  497,  120  N.  E.  93,, 
1  A.  L.  R.  163,  was  determined.  There  the 
plaintiff,  Evans,  relying  on  the  Green  deci- 
sion in  206  N.  Y.  591,  100  N.  E.  411,  tendered 
the  assessments  according  to  the  rate  before 
the  change,  and  when  the  amount  was  re- 
fused brought  the  action  to  enjoin  the  .so- 
ciety from  suspending  him.  He  obtained  a 
temporary  injunction  upon  the  giving  of  a 
bond  to  pay  whatever  rate  the  court  would 
finally  adjudge  to  be  the  lawful  rate.  The 
Appellate  Court,  under  the  decision  of  the 
federal  court  In  the  Green  Case  felt  itself 
compelled  to  hold  the  change  in  the  rate 
binding  as  determined  by  the  courts  of  the 
domicile  of  the  defendant,  and  that  there- 
fore Evans,  because  of  the  nonpayment  of 
the  assessments  -  as  changed,  was  deprived 
of  membership,  notwithstanding  the  courts 
of  New  York  had  attempted  to  maintain  his 
status  by  means  of  the  injunction. 

[2]  In  our  opinion  the  amended  complaint 
shows  on  its  face  that  the  action  is  one  in 
which  a  court  of  this  state  is  asked  to  in- 
terfere with  the  internal  management  of  a 
foreign  corporation.  Jurisdiction  should  not 
be  assumed  for  that  purpose,  and  the  demur- 
rer should  be  sustained. 

The  order  is  reversed. 
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8EL0VER  vt  iL  V.  HEDWALL.    (No.  22175.) 

(Sapreme  Court  of  Minnesota.    June  24, 1021.) 

(ByUabua  hy  the  Court.) 

1.  Appeal  and  arror  «=>I047(5),  1069(2)  — 
Pleading  ^=3333— Court  bold  not  oxoeedlng 
ditoration  In  permitting  plaiatiff*  to  prove 
elalm,  although  late  in  serving  bill  of  particU' 
lars;  nor  In  not  permitting  defendant  to  ex- 
amine plaintiffs'  accounts  with  other  olients, 
and  In  not  giving  plaintiffs'  account  books  to 
Jury. 

The  court  did  not  exceed  its  discretion  in 
permitting  plaintiffs  to  prove  their  claim  for 
services,  although  they  had  t>een  four  days  iate 
in  serving  their  bill  of  partieuiars,  nor  in  re- 
fusing to  permit  defendant  to  examine  plaintiffs' 
accounts  with  other  clients,  and  its  failure  to 
give  such  l>ooks  to  the  jury  was  not  prejudiciaL 

2.  Attorney  and  client  $=:>  1 53— Failure  to  com- 
municate information  oonoernlng  client's  In- 
terests held  not  to  forfeit  compensation. 

The  facts  alleged  in  defendant's  second  de- 
fense and  counterclaim,  to  the  effect  that  the 
directors  of  the  investment  company  had  au- 
thorized its  attorneys  to  dismiss  the  action 
against  iiim  if,  by  so  doing,  they  could  procure 
the  dismissal  of  six  actions  brought  by  other 
parties  in  which  the  company  was  directly  or 
indirectly  a  defendant,  and  that  plaintiffs  knew 
that  suc-h  authority  had  been  given  but  failed 
to  inform  defendant  thereof,  were  not  sufficient 
to  constitute  a  defense  or  counterclaim,  and  the 
court  pYoperly  excluded  the  evidence  offered 
thereunder. 

Holt,  J.,  dissenting. 

Appeal  from  District  Court,  Hennepin 
County;   Chas.  8.  Jelley,  Judge. 

Action  by  A.  W.  Selover  and  others,  co- 
partners, as  Selover,  Schultz  &  Selover, 
against  Charles  3.  Hedwall,  to  recover  for 
services  as  attorneys.  Verdict  for  plaintiffs, 
and  defendant  settled  a  bill  of  exceptions, 
and  from  an  order  denying  a  new  trial,  he 
appeals.    Affirmed. 

A.  Ueland,  of  Minneapolis,  for  appellant. 
J.  A.  Mansfield,  of  Minneapolis,   for  re- 
spondents. 

TAYIjOR,  C.  Plaintiffs  are  attorneys  at 
law.  They  brought  this  action  to  recover 
the  reasonable  value  of  professional  services 
performed  for  defendant  and  their  disburse- 
ments in  bis  behalf,  and  recovered  a  verdict 
for  the  sum  of  $2,665.01.  (Defendant  settled 
a  bill  of  exceptions  and  made  a  motion  for 
a  new  triaL  This  motion  was  denied,  and 
he  appealed. 

D^endant  contends  that  the  court  erred: 
(1)  In  receiving  any  evidence  of  plaintiffs' 
claims  for  servioea,  they  having  failed  to 
serve  a  bill  of  particulars  within  the  time 
prescribed  by  the  court;  (2)  in  ruling  that 
defendant  could  examine  only  those  portions 


of  plaintiffs'  account  books  read  In  evidence ; 
(3)  in  not  giving  these  account  books  to  the 
Jury  to  take  to  the  jury  room;  and  (4)  in 
excluding  the  evidence  offered  in  support  of 
his  second   defense  and   counterclaim, 

[1]  1.  Defendant  served  a  demand  for  a 
bill  of  particulars.  In  response  thereto 
plaintiffs  furnished  a  statement  In  which 
they  set  forth  at  considerable  length  the 
services  which  they  had  rendered  in  an  ac- 
tion brought  against  defendant  by  the  re- 
ceiver of  the  Western  Syndicate  Investment 
Company,  and  also  the  services  which  they 
had  rendered  at  defendant's  instance  in  pre- 
paring for  an  action  to  be  brought  in  the 
United  States  District  Court,  attacking  the 
validity  of  certain  capital  stock  issued  by 
the  Surety  Fund  Life  Company,  an  insure 
ance  company  in  which  defendant  was  a 
stockholder.  They  also  Included  in  the  state- 
ment an  itemized  bill  of  disbursements 
amounting  to  the  sum  of  $65.01,  and  con- 
cluded the  statement  by  saying  that  they 
charged  the  sum  of  $3,500  as  a  reasonable 
fee  for  the  services  mentioned  therein.  De- 
fendant did  not  question  the  sufficiency  of 
the  statement  In  respect  to  disbursements, 
but  demanded  a  further  and  more  specific 
bill  of  particulars  in  respect  to  the  services 
claimed  to  have  been  performed  in  matters 
other  than  the  action  brought  by  the  receiv- 
er, and  showing  the  amount  claimed  for  serv- 
ices  In  that  action  and  the  amount  claimed 
for  services  In  each  of  such  other  matters. 
Plaintiffs  made  no  response  to  this  demand, 
and  thereafter  defendant  procured  an  order 
from  the  court  requiring  them  to  serve, 
within  five  days,  a  more  particular  bill  of 
particulars,  showing  the  title  of  any  action 
or  proceeding,  other  than  the  action  brought 
by  the  receiver,  in  which  they  claimed  to 
have  performed  services,  and  the  amount 
which  they  claimed  for  services  in  the  action 
brought  by  the  receiver  and  in  each  of  such 
other  actions  or  proceedings.  Nine  days 
thereafter  plaintiffs  served  a  further  state- 
ment, giving  the  title  of  the  other  action  in 
which  they  claimed  to  have  performed  serv- 
ices, and  stating  that  the  value  of  their  serv- 
ices was  the  sum  of  $3,500  in  the  action 
brought  by  the  receiver  and  the  sum  of  $600 
in  the  other  action.  Defendant  returned 
this  statement  on  the  ground  that  it  was  not 
served  within  the  time  required  by  tl»e  or- 
der and  was  not  a  copy  of  an  account  for 
services.  Nothing  farther  was  done  until 
the  action  came  on  for  trial  some  eight 
months  later,  when  defendant  objected  to 
any  evidence  of  the  account  for  services  on 
the  ground  that  plaintiffs  had  failed  to  com- 
ply with  the  order  requiring  a  more  specific 
bill  of  particulars.  This  objection  was  over^ 
ruled  and  the  evidence  admitted,  and  de- 
fendant insists  that  the  ruling  was  erronA- 
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The  action  la  not  brought  on  an  account, 
but  to  recover  the  reasonable  value  of  serv- 
ices performed,  and,  strictly  speaking,  does 
not  come  within  the  provisions  of  section 
7777,  G.  S.  1913.  But,  although  the  services 
of  an  attorney  are  not  expected  to  be  Item- 
ized like  an  ordinary  account,-  yet,  if  they 
extend  over  a  considerable  period  of  time, 
it  is  recognized  that  he  should  comply  with 
a  demand  for  a  bill  of  particulars  to  the 
extent  of  advising  the  defendant  of  the  char- 
acter of  the  services,  of  the  matters  in  which 
tbey  were  rendered  and  of  the  amount  claim- 
ed therefor  to  enable  the  defendant  to  pre- 
pare his  defense.  Davis  v.  Johnson,  96  Minn. 
130,  104  N.  W.  766.  The  statements  fur- 
nished by  plaintiffs  complied  with  these  re- 
quirements. More  than  eight  months  elaps- 
ed after  the  service  of  the  second  statement 
before  the  action  was  brought  to  trial  and 
tbe  slight  delay  in  furnishing  it  was  with- 
out prejudice  to  defendant.  Under  the  cir- 
cumstances the  court  would  hardly  have  been 
justified  In  debarring  plaintiffs  from  present- 
ing their  evidence,  and  the  ruling  was  clear- 
ly within  its  discretion. 

2,3.  Plaintiffs'  accounts  were  kept  in  a 
loose-leaf  book.  Defendant's  name  was  writ- 
ten at  the  top  of  one  of  these  leaves.  Ou 
this  leaf  he  was  credited  with  one  payment 
of  $.100  and  anotlier  of  $100,  and  was  charR- 
ed  with  disbursements  aggregating  $13.89. 
Xone  of  these  items  were  disputed,  and  no 
other  had  been  entered  in  the  account.  No 
entry  had  been  made  of  the  largest  disburse- 
ment— an  item  of  $60  paid  to  another  attor- 
ney for  expenses — which  seems  to  be  undis- 
puted :  and  no  entry  had  been  made  of  plain- 
tiffs' charge  for  services.  Later  plaintiffs 
opened  another  similar  book,  and  carried  for- 
ward the  totals  from  this  leaf  to  a  similar 
leaf  in  the  second  book.  Some  error  was  made 
in  carrying  forward  these  totals,  but  that 
seems  to  be  of  no  Importance.  A  month  or 
more  after  plaintiffs  brought  this  suit  al- 
U-filng  the  value  of  their  services  at  the  sum 
of  $3,500,  they  entered  a  charge  for  that 
amount  in  the  second  book.  Plaintiffs  did 
not  attempt  to  prove  their  claim  by  their 
books,  but  produced  them  in  response  to  a 
demand  made  by  defendant.  The  plaintiff 
who  testified  concerning  the  books  stated 
that  the  leaves  read  in  evidence  were  the 
only  ones  containing  anything  relating  to 
defendant,  and  objected  to  defendant's  re- 
quest to  be  permitted  to  examine  the  ac- 
counts with  other  clients,  and  ou  the  assur- 
ance of  plaintiffs'  counsel  that  the  other 
parts  of  the  booli;s  contained  nothing  relat- 
ing to  defendant,  which  fact  does  not  appear 
to  have  been  disputed,  the  court  ruled  that 
defendant  must  confine  his  examination  to 
the  portions  of  the  book  in  evidence.  We 
fail  to  see  wherein  defendant  was  prejudic- 
ed by  this  miinK  or  by  the  failure  of  the 
court  to.  send  the  boolcs  to  the  juryroom. 


[2]  4.  In  his  second  defense,  defendant  set 
forth  in  substance  that  the  receiver  of  the 
Western  Syndicate  Investment  Company  was 
appointed  for  the  purpose  only  of  prosecut- 
ing and  defending  actions  for  that  company; 
that  plaintiffs  were  defendant's  attorneys  in 
an  action  brought  against  him  by  the  receiv- 
er; that  they  were  also  attorneys  for  one 
Dimn  in  an  action  prosecuted  against  Dunn 
by  the  receiver;  that  they  were  also  attor- 
neys for  the  several  plaintiffs  in  six  differ- 
ent actions  Id  which  the  investment  company 
was  either  a  party  defendant  or  .interested 
on  the  side  of  the  defendants;  that  while 
all  these  actions  were  pending  the  board  of 
directors  of  the  investment  company,  with 
the  consent  of  the  receiver,  adopted  a  motion 
authorizing  the  attorneys  of  the  company 
to  stipulate  to  dismiss  the  action  against  de- 
fendant and  to  abandon  further  proceedings 
in  the  action  against  Dunn',  if  the  plaintiffs 
In  the  six  actions  in  which  the  company  was 
either  a  defendant  or  interested  on  the  side 
of  the  defendants,  in  consideration  thereof, 
would  stipulate  to  dismiss  such  actions; 
that  plaintiffs  were  informed  of  the  adoption 
of  this  motion  soon  after  it  was  adopted,  but 
failed  to  inform  defendant  thereof;  that  be 
did  not  learn  of  the  adoption  of  such  motion 
iratll  after  the  action  against  him  had  been 
tried  and  had  resulted  in  a  large  verdict 
against  him;  that  by  reason  of  plaintiffs' 
failure  to  inform  him  thereof  he  had  been 
deprived  of  an  opportunity  to  procure  a  dis- 
missal of  the  action  against  him  on  the  mer- 
its without  expense;  and  that  he  was  com- 
pelled to  pay  the  sum  of  $15,000  to  compro-  ' 
mise  and  settle  the  verdict  rendered  against 
him. 

It  is  the  undoubted  duty  of  an  attorney 
to  communicate  to  his  client  whatever  in- 
formation he  obtains  that  may  affect  the  in- 
terests of  his  client  in  respect  to  the  matters 
intrusted  to  him.  Rogers  v.  Gaston,  43 
Minn.  189,  45  N.  W.  427;  Baker  v.  Hum- 
phrey, 101  U.  S.  494,  25  L.  Ed.  1065 ;  2  Rul- 
ing  Case  Law,  96.3.  And  an  attorney  who 
is  guilty  of  actual  fraud  or  bad  faith  in  the 
conduct  of  his  client's  business  is  not  enti- 
tled to  compensation  for  his  services.  Davis 
V.  Swedish  National  Bank,  78  Minn.  408,  80 
N.  W.  9.53,  81  N.  W.  210,  79  Am.  St.  Rep.  400. 

Conceding  that  the  plaintiffs  oupht  to  have 
communicated  to  defendant  the  Information 
which  they  had  obtained,  the  answer  con- 
tains nothing  from  which  we  can  infer  that 
they  were  guilty  of  either  fraud  or  bad  faith 
toward  him,  or  that  he  sustained  any  loss 
by  reason  of  their  failure  to  communicate 
such  information.  It  Is  not  alleged  or  claim- 
ed that  any  proposition  for  a  settlement  was 
ever  made  to  them,  or  that  they  ever  had  an 
opportunity  to  effect  a  settlement. 

It  nowhere  appears  that  the  plaintiffs,  or 
any  of  them,  in  the  six  actions  In  which  the 
Investment  company  was  either  directly  or 
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Indirectly  a  defendant,  were  in  any  way  In- 
terested or  concerned  In  the  outcome  of  the 
suit  of  the  receiver  against  defendant,  or 
would  ever  have  consented  to  a  dismissal  of 
their  own  actions  or  to  the  making  of  the 
stipulation  which  the  Investment  company 
authorized  its  attorneys  to  make.  It  does 
not  even  appear  that  the  attorneys  of  the  in- 
vestment company  would  ever  have  entered 
into  such  a  stipulation.  Defendant  predi- 
cates his  claim  on  the  fact  that  plaintitfs  Iiad 
knowledge  of  the  authority  given  to  its  at- 
torneys by  the  inyestment  company,  and  did 
not  communicate  that  knowledge  to  him. 
The  facts  alleged,  If  proven,  were  not  sufll- 
dent  to  debar  plaintiffs  from  recovering  for 
their  services,  or  to  form  the  basis  of  a 
cause  of  action  against  them,  and  the  court 
correctly  excluded  the  evidence  proffered  un- 
der the  second  defense. 
Order  affirmed. 

HOLT,  J.  I  dissent.  In  my  opinion  the 
evidence  offered  and  excluded,  even  though 
insufficient  to  constitute  a  counterclaim, 
should  have  been  received  as  bearing  on  the 
value  of  the  services  rendered.  What  plain- 
tiffs did  or  omitted  to  do  was  material  upon 
tliat  Issue. 


STATE  V.  HAMMERMILL  PAPER  CO. 
(NO.  22344.) 

(Supreme  Court  of  Minnesota.    July  8,  1921.) 

(ByUaiiu  ly  the  Court.) 

Taxation  $=9lOi— Wood  pulp  In  Interstate  ship- 
ment held  not  to  aequlre  a  situs  at  the  port 
of  shipment  for  taxation  purposes. 
Pulp  wood  was  loaded  and  shipped  by  rail 
from  the  northern  forests  of  Minnesota  during 
the  winter  season  to  ports  within  the  state  on 
the  shore  of  Lake  Superior,  where  it  was 
stored  in  the  raQ  carrier's  yards  until  naviga- 
tion over  the  lakes  opened  in  the  spring,  then 
shipped  to  its  final  destination,  which  was  Erie, 
Pa., 'as  shown  by  the  shipping  bill.  Held,  that 
the  first  movement  was  a  part  of  an  interstate 
journey,  that  the  delay  at  the  ports  did  not 
destroy  the  interstate  feature,  and  that  the 
property  did  not  acquire  a  situs  at  the  ports 
for  the  purpose  of  taxation. 

Appeal  from  District  Court,  Lake  County; 
Bert  Fesler,  Judge. 

Taxation  proceedings  by  the  State  against 
the  Hammermill  Paper  Company.  Judgment 
for  defendant,  and  plaintiff  ai^eals.  Affirm- 
ed. 

B.  F.  Fowler,  Co.  Atty.,  of  Two  Harbors, 
CUffofd  L.  Hilton,  Atty.  Gen.,  and  E.  S.  Oak- 
ley, Asst.  Atty.  Gen.,  for  appellants. 

Washburn,  Bailey  &  Mitchell,  of  Duluth, 
for  respondent. 


QTJINN,  J.  Defendant  is  engaged  in  the 
manufacture  of  paper  at  Erie,  Pa.,  from 
pulp  wood  purtdiased  in  different  states  and 
shipped  by  common  carrier  to  its  place  of 
business.  In  October,  1916,  it  entered  into 
a  contract  with  the  Curry  &  Whyte  Company 
of  Duluth,  for  the  purchase  of  not  less  than 
57,000  nor  more  than  63,000  cords  of  pulp 
wood,  one-third  thereof  to  l>e  ddivered  at  the 
ports  of  Two  Harbors  and  Knife  river  on  the 
north  shore  of  Lake  Superior,  in  Minnesota, 
between  the  opening  of  navigation  on  the 
lake  and  November  1,  each  year  for  three 
years.  Measurement  and  acceptance  to  be 
made  on  board  cars  at  vessels  loading  point 
between  January  and  April  30.  The  wood, 
except  about  285  cords,  which  was  hauled  in 
on  sleds,  was  cut  and  loaded  on  cars  In 
the  forests  of  Northern  Minnesota  and  ship- 
ped by  rail  to  the  ports  mentioned,  at  inter- 
state freight  rates,  the  billing  showing  its 
final  destination  to  be  at  Erie,  Pa. 

Upon  arriving  at  Two  Harbors  or  Knife 
River,  at  which  points  it  was  to  he  loaded 
onto  boats,  the  wood  was  Inspected,  and  that 
which  i>assed  inspection  was  stored  In  the 
yards  of  the  rallrpad  over  which  it  had  been 
shipped,  and  a  yardage  storage  charge  made 
therefor.  The  wood  so  accepted  remained  In 
the  yards  until  the  opening  of  navigation  In 
the  spring,  when  It  was  loaded  bnto  boats  and 
transported  to  its  final  destination. 

On  May  1,  1918,  there  was  In  store  in  the 
yards  at  the  ports  named  considerable  more 
than  30,000  cords  of  such  pulp  wood  belonging 
to  respondent,  upon  which  the  local  author- 
ities assessed  and  levied  a  state  tax  of  over 
$7,000.  The  validity  of  that  tax  is  the  bone 
of  contention  in  this  lawsuit.  The  sole  ques- 
tion is.  Was  the  property  In  auestlon  an  arti- 
cle of  interstate  commerce  on  May  1,  1918? 
It  Is  conceded  that  property  In  transit  from 
state  to  state  is  exempt  from  state  taxation. 
It  has  been  so  held  In  this  state.  State  v. 
Maxwell  Motor  Sales  Corporation,  142  Minu. 
226,  171  N.  W.  666. 

The  trial  court  found  and  held  that,  due 
to  natural  causes.  It  was  not  possible  to 
transport  said  pulp  wood  from  Two  Harbors 
or  Knife  river  by  boat  to  Brie,  Pa.  until 
navigation  opened  In  the  spring  of  1918)  and 
as  soon  as  the  navigable  season  opened  on 
the  Great  Lakes  all  of  the  wood  assessed 
was  transported  by  boat  to  Erie;  that  the 
boats  were  loaded  from  the  docks  of  the  re- 
spective railway  companies,  and  during  the 
whole  of  the  time  after  the  wood  was  loaded 
upon  the  cars  until  the  arrival  of  the  same 
at  Erie,  except  such  wood  as  moved  by  sleds 
was  in  the  care  and  custody  of  the  rati 
carriers  or  the  lake  carriers;'  that  It  was  con- 
templated at  the  time  the  wood  was  loaded 
oh  cars  for  transportation  that  the  same 
should  ultimately  be  delivered  at  Brie,  and 
that  it  was  in  fact  so  delivered,  but,  owing 
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to  the  fact  tbat  it  Is  not  possible  to  operate 
boats  <»i  the  Great  Lakes  by  reason  of  na- 
tural causes  during  the  winter  season,  a  con- 
siderable part  of  said  wood  was  in  the  yards 
of  the  re^ectlve  railway  companies  at  the 
ports  in  Minnesota  on  May  1,  1918,  and  that 
the  same  was  in  process  of  transportation  by 
common  carrier  from  the  place  where  it  was 
loaded  in  Minnesota  until  it  arrived  at  Erie, 
and  bad  no  taxable  situs  in  this  state;  that 
as  conclusions  of  law  the  personal  property 
tax  assessed  and  levied  against  the  defendant 
on  account  of  such  pulp  wood  Is  void,  and 
should  be  set  aside,  except  the  amount  there- 
of levied  against  the  defendant  by  reason  of 
the  wood  hauled  to  said  ports  on  sleds,  and 
ordered  Judgment  accordingly.  From  an  order 
denying  appellant's  motion  for  a  new  trial 
this  appeal  was  taken. 

It  is  contended  on  behalf  of  appellant  that 
the  lake  ports  were  used  merely  as  assem- 
bling points,  and  that  the  purchase  and  ac- 
ceptance of  the  wood  on  board  cars  at  these 
points  were  only  for  convenience  in  Inspec- 
ting and  measuring,  and  that  storage  was  a 
preliminary  to  the  interstate  journey;  that 
the  assembling  of  the  wood  shipped  by  rail 
was  not  different  from  that  brought  In  on 
aleds;  that  the  acts  necessary  to  render  the 
commodity  shipped  an  article  of  Interstate 
commerce  remained  yet  to  be  performed, 
namely,  the  procuring  of  boats  and  the  load- 
ing of  wood  for  shipment  to  Its  destination; 
and,  further,  that  the  Indefinite  delay  at  the 
ports  destroyed  the  interstate  feature  of  the 
shipment.  If  any  such  had  attached  prior  to 
its  arrival  at  such  ports. 

The  greater  portion  of  the  wood  in  ques- 
tion was  cut  and  loaded  on  cars  back  in 
the  woods  by  the  sellers,  and  then  transport- 
ed by  rail  to  the  ports.  Interstate  rates 
were  applied.  These  rates  were  justified  by 
the  decision  in  Pulp  &  Paper  Mfg.  Traffic  As- 
sociation T.  a  M.  &  St.  P.  Ry.  Co.  et  al., 
34  Interst.  Com.  Com'n  R,  500,  510,  where 
it  is  stated: 

"It  appears  that  daring  the  winter  months 
shipments  of  pulp  wood  from  points  on  peti- 
tioner's line  destined  to  points  on  the  Qreat 
iTakes  are  hauled  to  the  docks  at  Knife  river, 
there  unloaded,  and  held  until  the  opening  of 
navigation  in  the  spring.  On  such  shipments 
petitioner  has  assessed  the  intrastate  rates, 
which  are  higher  than  those  prescribed  by  us, 
although  it  was  known  to  petitioner  when  these 


shipments  left  the  point  of  origin  that  they 
were  destined  to  interstate  points  beyond  Knife 
river.  Petitioner  seems  to  be  in  doubt  as  to 
whether  or  not  the  interstate  rates  should 
have  been  assessed,  bat  justifies  its  action  by 
asserting  that  this  traffic  was  billed  only  jto 
Knife  river.  Petitioner  appears  to  fear  the 
presentation  of  reparation  claims  because  of 
its  having  assessed  the  intrastate  rate.  We 
entertain  no  doubt  that  such  shipments  are  in- 
terstate and  subject  to  the  interstate  rates." 

As  to  the  pulp  wood  Involved  in  this  action, 
the  portion  loaded  on  cars  was  so  billed  as 
to  show  its  ultimate  destination  to  be  Erie, 
Pa.  The  trial  court  so  found.  The  wood 
was  stored  with  the  rail  carrier  for  shipment 
to  Erie  as  soon  as  navigation  over  the  Lakes 
would  permit.  Under  its  contract  $7  per  cord 
was  to  be  paid  by  the  re^mndent  to  the 
seller  on  or  before  the  15th  of  each  month  for 
all  wood  measured  and  accepted  during  the 
previous  month,  the  balance  of  $1.60  per  cord 
to  be  paid  after  the  arrival  of  each  cargo  at 
Erie.  All  these  matters  were  proper  to  be 
taken  into  consideration  by  the  trial  court  in 
determining  whether  the  wood  was  held  in 
storage  for  the  purpose  of  being  forwarded 
to  Erie  as  soon  as  the  season  would  permit. 
That  court  passed  upon  this  question,  and 
settled  it  adversely  to  appellant.  State  v. 
Franklin  Sugar-Reflning  Co.,  79  Minn.  127,  81 
N.  W.  752. 

It  is  common  knowledge  that  the  removal 
of  pulp  wood  from  the  northern  swamps  and 
forests  Is  practically  confined  to  the  winter 
season  when  the  ground  Is  frozen,  which  ne- 
cessitates the  hauling,  unloading,  and  holding 
at  the  docks  until  the  opening  of  navigation 
in  the  spring.  It  is  suggested  that  such  ship- 
ments might  be  made  by  rail,  thereby  avoid- 
ing all  delay,  but  the  shipment  of  pulp  wood 
such  a  distance  by  rail  would  be  wholly  im- 
practicable. The  contract  of  purchase  and 
sale  clearly  recognized  this  fact,  and  contem- 
plated shipment  over  the  lakes.  If  the  con- 
tract amounted  to  an  actual  sale,  and  the 
wood  was  en  route  to  fill  the  contract,  it  is 
of  no  importance  whether  the  shipment  by 
rail  was  made  out  in  the  name  of  the  ship- 
per or  the  buyer.  The  localities  seeking  to 
enforce  the  tax  never  had  any  proprietary 
interest  in  the  wood.  The  wood  was  in  the 
course  of  transportation  to  another  state 
when  the  cars  left  the  forest 

Affirmed. 
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DE  VITA  et  al.  v.  PAYNE,  Director  General 
of  Railroads.     (No.  22341.) 

(Supreme  Coart  of  Minnesota.    July  8,  1921.) 

(BylUbii*  ly  ihe  Court.) 

1.  Appeal  and  error  €=3970(2)— Proper  verifi- 
cation of  business  record  entries  witiiin  dis- 
cretion of  trial  Judge. 

Whetlier  record  entries  relative  to  tlie  ia- 
saea  made  in  the  regular  course  of  business  are 
properly  verified  as  a  basis  for  receiving  them 
in  evidence,  is  a  question  for  the  exercise  of 
practical  sense  and  sound  discretion  by  the 
trial  judge,  and  his  decision  will  not  be  disturb- 
ed on  appeal  if  there  is  any  evidence  reasonably 
suppuruiig  it. 

2.  Carriers  €s>l  1 7— -Inspection  by  consignor 
before  loading  lield  not  to  relieva  carrier  f ram 
duty  of  furnishing  suitable  oars. 

It  is  the  duty  of  railway  company  as  a 
common  carrier  to  furnish  suitable  cars  for  the 
transportation  of  the  particular  class  of  goods 
intended  to  be  shipped,  and  it  is  not  relieved 
from  such  duty  by  reason  of  the  fact  that  the 
consignor  inspected  the  car  before  loading. 

3.  Carriers  «=>I85(3)— Proof  of  delivery  to 
carrier  in  good  oonditlon  and  to  oonslgnee  in 
damaged  condition  sufficient  t»  sustain  re> 
oovery  against  initial  carrier. 

Proof  of  the  delivery  of  a  shipment  by  con- 
signor to  the  carrier  in  good  condition  and  of 
its  delivery  to  the  consignee  at  the  end  of  the 
route  In  damaged  condition  is  sufficient  to  sus- 
tain a  recovery  for  damages  against  the  initial 
carrier. 

4.  Carriers  ®=>I08— A  carrier  is  an  Insurer  of 
the  safe  transportation  of  goods. 

A  common  carrier  is  an  insurer  of  the  safe 
transportation  of  goods  committed  to  it  for 
that  purpose,  and  responsible  for  all  damages 
to  the  same  while  in  transit,  unless  such  damage 
is  occasioned  by  certain  excepted  causes. 

5.  Carriers  €=>I2I— it  avails  nothing  to  show 
shipper  neoilgent  if  damage  would  not  have 
oocurred  except  for  carrier's  fault. 

To  relieve  itself  from  such  liability  the  car- 
rier must  show  that  the  damage  arose  solely 
from  one  or  more  of  the  excepted  causes,  and  it 
avails  it  nothing  to  show  tbst  the  shipper  was 
negligent  if  the  damage  would  not  have  resulted 
except  for  the  concurring  fault  of  the  carrier. 

Appeal  from  District  Court,  Hennepin 
County;  J.  W.  Molyneaux,  Judge. 

Action  by  Saivatore  De  Vita  and  others 
against  tbe  Chicago,  Rocii  Island  &  Paciflc 
Railway  Company,  for  which  John  Barton 
Payne,  Director  General  of  Railroads,  was 
subsequently  substituted.  Judgment  for 
plaintiffs,  and  defendant  appeals.     Affirmed. 

Stringer  &  Seymour,  of  St  Paul,  for  appel- 
lant. 

Geo.  O.  Stiles,  of  Minneapolis  (F.  M.  Miner, 
of  Minneapolis,  of  counsel),  for  respondents. 


QUINN,  J.  This  action  was  brought 
against  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company  to  recover  for  damages 
to  a  carload  of  flour  while  In  transit  from 
Minneapolis  to  Niagara  Falls.  Subsequently 
John  Barton  Payne,  Director  General  of  Rail- 
roads, was  substituted  as  defendant,  and  all 
the  carriers  referred  to  were  operated  by  him. 
The  Minneapolis  Eastern  Railway  Company 
is  a  belt  line  in  Minneapolis  upon  whtdi 
the  PUlsbury  mills  are  located.  Practically 
speaking,  it  Is  a  terminal  switching  system 
in  the  milling  district  of  Minneapolis.  The 
PUlsbury  Flour  Mills  Company  was  engaged 
in  shipping  both  flour  and  feed,  and  kept 
standing  orders  with  the  railroads  for  cars 
for  both  commodities.  The  plalntlCT  resides 
and  is  engaged  in  business  at  Niagara  Falls, 
in  tbe  state  of  New  York.  The  Chicago,  Rock 
Island  &  Pacific  Railway  Company  has  a  line 
of  road  from  Minneapolis  to  Chicago,  where  It 
connects  with  the  Erie  line,  which  extends 
easterly  through  Niagara  Falls.  It  was  over 
these  roads  that  the  car  of  flour  In  question 
was  transported  from  Minneapolis  to  Niagara 
Falls,  and  there  delivered  to  the  plaintiff. 
As  we  gather  from  tbe  record,  tbe  person  re- 
ferred to  as  the  "car  inspector  of  the  Minne- 
sota Transfer  Railroad"  was  employed  by 
and  acted  as  the  agent  of  all  the  carrier  lines 
entering  thei  Twin  Cities. 

The  plaintiffs  had  purdiased  a  carload  of 
flour  from  tbe  PUlsbury  Company,  to  be 
shipped  to  them  at  Niagara  Falls,  on  Novem- 
ber 1, 1918,  an  empty  NYC  box  car  was  stand- 
ing on  the  Minneapolis  EUistem  tracks  near 
the  mills  when  a  car  Inspector  of  the  Minne- 
sota Transfer  Company  Inspected  the  same 
as  to  Its  suitability  for  the  shipment  of  flour. 
He  found  and  reported  that  tbe  car  had  a 
leaky  root  and  made  tbe  following  notation 
on  the  side  of  the  car  with  white  chalk: 
"Ijeaky  roof;  no  good  for  flour,  O.  K.  for 
feed."  This  was  the  method  of  designating 
the  condition  of  cars.  On  the  following  day 
the  car  was  placed  on  the  PUlsbury  Company 
track  for  loading.  An  employ^  of  that  com- 
pany made  an  inspection  of  the  car,  and  re- 
ported it  In  good  condition.  On  November 
4,  the  PUlsbury  Company  loaded  tbe  car  with 
flour,  made  out  a  biU  of  lading  in  the  stand- 
ard form,  and  deUvered  it  to  the  joint  agent 
of  the  railroads  in  Minneapolis  for  execution. 
Tbe  biU  of  lading  was  issued,  and,  together 
with  the  car  of  flour,  delivered  to  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company  for 
transportation  to  the  plaintiffs  at  Niagara 
Fails.  The  contents  of  the  car  were  damaged 
in  transit  by  rain  leaking  through  the  roof. 
The  cause  was  tried  to  the  court  without  a 
Jury,  findings  made,  and  Judgment  ordered  in 
favor  of  plaintiffs.  Appellant  moved  for 
amended  findings  and  for  a  new  trlaL  This 
appeal  was  taken  from  the  Judgment  subse- 
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qnently  entered  upon  the  findings  and  order 
as  amended. 

Two  reasons  are  urged  why  the  Judgment 
should  be  reversed:  First,  that  It  was  error 
to  receive  in  evidence  the  record  containing 
the  report  of  the  inspector  of  the  Plllsbury 
Company  with  reference  to  the  condition  of 
the  car,  because  no  proper  foundation  had 
been  laid  therefor;  and  second,  the  general 
proposition  that  the  findings,  decision,  and 
judgment  of  the  court  below  were  not  sup- 
ported by  the  evidence  and  should  have  been 
made  In  defendant's  favor. 

[1]  Upon  the  trial  defendant  offered  testi- 
mony tending  to  show  that  an  inspection  of 
the  car  In  which  the  flour  was  shipped  was 
made  by  the  car  Inspector  of  the  Minnesota 
Transfer  Railroad,  and  certain  markings 
made  thereon  by  him  indicating  that  the  roof 
was  not  In  suitable  condition  for  the  shipment 
of  flour,  as  bearing  upon  the  shipper's  knowl- 
edge of  the  condition  of  the  car  at  the  time 
of  loading.  This  testimony  was  received  over 
plalntUTs'' objection.  To  controvert  the  same 
respondent  produced  from  the  records  of 
the  Plllsbury  Company  Its  car  book,  in  which 
was  kept  a  record  of  all  cars  loaded  and 
Shipped.  This  record  was  made  in  the  usual 
course  of  business,  and  preserved  by  the  com- 
pany as  evidence  of  the  facts  it  purported  to 
show.  The  book  contained  the  written  re- 
port of  the  Plllsbury  Company's  Inspector  to 
the  effect  that  on  the  day  before  the  car  was 
loaded  it  was  in  proper  condition  for  the 
shipment  of  flour.  This  Inspector  was  not 
produced  as  a  witness,  as  he  was  not  then 
in  the  employ  of  the  company,  and  his  where- 
abouts was  unknown.  Under  the  rule  an- 
nounced in  Swedish-American  Nat.  Bank  y. 
Railway  Co.,  96  Minn.  436,  105  N.  W.  69.  the 
record  was  admissible.  See,  also,  Dunnell's 
Minn.  Dig.  {  334C. 

[2]  It  Is  the  duty  of  a  railway  company 
as  a  common  carrier  to  furnish  suitable  cars 
for  the  transportaticm  of  the  particular  class 
of  goods  Intended  to  be  shipped  and  it  is  not 
relieved  from  such  duty  by  reason  of  the  fact 
that  the  shipper  inspected  and  accepted  the 
car  before  loading.  It  appears  that  the  in- 
spector of  the  Transfer  Company,  acting  for 
appellant,  inspected  the  car  two  days  before 
It  was  loaded.  He  found  the  roof  leaky, 
marked  the  car  not  suitably  for  flour,  and  so 
reported  to  his  superiors.  As  soon  as  the  car 
was  loaded  with  flour  appellant  accepted  it 
and  undertook  to  transport  the  same  to  its 
destination.  When  appellant  received  the  bill 
of  lading  Issued  by  the  joint  agent  it  had  full 
notice  that  the  car  which  the  inspector  had 
condemned  two  days  before  was  loaded  with 
flour  and  offered  for  shipment  In  accepting 
the  same  under  such  circumstances  It  cannot 
be  held  that  the  carrier  Is  not  liable  for  dam- 
age to  the  shipment  on  account  of  the  de- 
fective condition  of  the  car.  Shea  v.  Rail- 
way Co.,  66  Minn.  102,  68  N.  W.  60S;  Leonard 
T.  Whitcomb,  95  Wis.  646,  70  N.  W.  817. 
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[3]  The  trial  court  found  that  the  car  was 
unsuitable  for  the  shipment  of  flour;  that  it 
was  furnished  by  defendant  for  the  transpor- 
tation of  either  flour  or  feed;  that  defendant 
caused  the  same  to  be  inspected  and  caused 
to  be  written  with  white  chalk  upon  the  side 
of  said  car  the  words  "Leaky  roof;  no  good 
for  flour,  O.  K.  for  feed;"  that  when  the  same 
wa£  loaded  said  words  appeared  thereon; 
that  this  was  the  method  and  practice 
adopted  by  defendant  in  designating  the  con- 
dition of  cars  as  to  their  suitability  for  ship- 
lug  either  flour  or  feed,  of  which  the  Pllls- 
bury Company  was  aware;  that  It  was  the 
practice  of  the  Plllsbury  Company  to  cause 
to  be  inspected  cars  furnished  It  for  shipment 
of  fiour  or  feed  for  the  purpose  of  ascertain- 
ing their  fitness  for  such  use;  that  the  car  In 
question  was  inspected  by  Its  Inspector  on 
November  2;  that  said  Inspector  determined 
and  reported  that  the  roof  was  In  good  con- 
dition, and  that  the  car  was  previously  load- 
ed with  grain;  that  the  Plllsbury  Company 
was  unaware  of  the  fact  that  said  car  had 
been  so  marliLed,  and  bad  no  knowledge  that 
Its  roof  was  In  a  leal^y  condition.  Proof  of 
the  delivery  of  the  shipment  to  the  carrier 
In  good  condition  and  of  its  delivery  at  the 
end  of  the  route  in  damaged  condition  Is 
sufficient  to  sustain  a  recovery  for  damages 
against  the  Initial  carrier. 

The  Carmack  amendment  to  the  Hepburn 
Act,  as  enacted  June  29,  1906  (0.  S.  Comp.  St 
i  8604a),  provides,  in  effect,  that  any  common 
carrier,  railroad,  or  transportation  company, 
receiving  property  for  tran^ortatlon  from  a 
point  in  one  state  to  a  point  in  another  state 
shall  Issue  a  receipt  or  bill  of  lading  therefor, 
and  shall  be  liable  to  the  lawful  holder  there- 
of for  any  loss,  damage,  or  injury  to  such 
porperty  caused  by  it  or  by  any  common  car- 
rier, railroad,  or  transportation  company  to 
which  such  property  may  be  delivered,  or 
over  whose  line  or  lines  such  property  may 
pass,  and  no  contract,  receipt,  rule  or  regula- 
tion shall  exempt  such  common  carrier,  rail- 
road, or  transportation  company  from  tbe 
liability  thereby  imposed;  provided  that  no- 
thing In  this  section  shall  deprive  any  holder 
of  such  receipt  or  bill  of  lading  of  any  remedy 
or  right  of  action  which  be  has  under  exist- 
ing law. 

[4,  (]  The  general  rule  is  that  a  common 
carrier  of  goods  is  an  insurer  of  the  safe 
transportation  of  the  goods  committed  to  it 
for  that  purpose,  and  it  is  responsible  for 
all  damages  to  the  same  while  in  transit, 
unless  such  damage  is  occasioned  by  certain 
excepted  causes.  These  causes  are  the  act 
of  God,  act  of  pubUc  enemy,  the  inherent 
quality  or  "proper  vice"  of  the  articles  thon- 
selves,  or  some  act  or  omission  of  the  shipper 
or  owner.  The  case  under  consideration  does 
not  come  within  the  exceptions.  To  relieve 
itself  from  liability  the  carrier  must  show 
that  the  damage  arose  solely  from  one  or 
more  of  the  excepted  causes,  and  it  avails  it 
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nothing  to  show  that  the  shipper  was  negli- 
gent If  the  loss  or  damage  would  not  have 
resulted  except  (or  the  concurring  fault  of  the 
carrier.  Northwestern  Marble  &  Tile  C!o.  v. 
WllllamB,  128  Minn.  B14,  151  N.  W.  419,  L.  R. 
A.  1915D,  1079;  William  A.  Dtmcan  v.  Great 
Northern  Ry.  Co.,  17  N.  D.  610, 118  N.  W.  826, 
19  L.  R.  A.  (N.  S.)  952,  and  note.  See,  also, 
note,  U  R.  A.  19150,  1223.  The  damage  was 
the  direct  result  of  the  defective  car.  The 
loading  was  proper,  and'  but  for  the  leaky 
roof  there  wotild  have  been  no  damage  from 
rain. 

Appellant's  car  Inspector  testified  that  on 
November  1st  the  car  was  on  the  unloading 
track;  that  it  had  been  formerly  loaded  with 
wheat;  that  he  inspected  it  carefully,  found  a 
leaky  roof,  unfit  for  flour,  and  so  marked  and 
reported  it ;  that  bis  attention  was  called  to 
the  leaky  roof  by  water  stains  on  the  inside 
of  the  car.  The  Pillsbury  Company's  inspec- 
tor also  inspected  the  car,  but,  as  appears 
from  his  report  contained  in  the  record  tes- 
timony offered,  did  not  detect  the  leaky  con- 
dition of  the  roof,  and  the  trial  court  found 
that  the  Pillsbury  Company  had  no  notice  or 
knowledge  either  of  the  leaky  roof  or  of  the 
marking  of  the  car  by  appellant's  inspector. 

The  finding,  in  our  opinion,  is  Justified  by 
the  testimony.  It  was  a  question  of  f&ct  to 
be  determined  from  the  evidence. 

Affirmed. 


In  re  DULUTH  &  N.  M.  RY.  CO. 
STATE  V.  DULUTH  &  N.  M.  RY.  CO. 

(No.  22423.) 
(Supreme  Court  of  Minnesota.    July  22,  1921.) 

(Bt/llabut  by  the  Court.) 

1.  Railroads  «=32I4  —  Operation  loss  not  re- 
quired. 

Unless  a  railway  company  has  contracted 
to  keep  its  road  in  operation,  it  has  the  con- 
stitutional right  to  abandon  it  if  it  can  no  long- 
er be  operated  except  at  a  loss. 

2.  Railroads  ^=9223  —  Commission  without 
power  to  order  abandonment  of  road  operat- 
ed at  loss. 

Although  a  railway  company  may  bave  the 
constitutional  right  to  abandon  its  road  for  the 
reason  that  it  can  be  operated  only  at  a  loss, 
the  Legislature  has  withheld  from  the  Railroad 
and  Warehouse  CommisHion  power  to  author- 
ize an  abandonment  on  that  ground. 

Appeal  from  District  Court,  Lake  County; 
Richard  T.  Daly,  Judge. 

Proceedings  by  the  Duluth  &  Northern 
Minnesota  Railway  Ck>iupauy  to  abandon 
and  close  for  traffic  its  railroad.  An  order 
authorizing  abandonment  was  on  the  Attor- 
ney General's  appeal  on  behalf  of  the  state 
vacated,  and  the  company  appeals.    Affirmed. 


Washburn,  Bailey  &  Mitchell,  of  Duluth, 
for  appellant. 

Clifford  L.  Hilton,  Atty.  Gen.,  C.  H.  Chrls- 
topherscHi,  Asst.  Atty.  Gen.,  and  Henry  G. 
Carleton,  Sp.  Asst.  Atty.  Gen.,  for  the  State. 

Joseph  Myer,  of  Minneapolis,  and  B.  F. 
Fowler,  of  Two  Harbors,  amicus  curiae. 

TAYLOR,  a  The  Duluth  &  Northern  Min- 
nesota Railway  Ck>mpajQy  made  an  applica- 
tion to  the  Railroad  and  Warehouse  Commis- 
sion for  permission  to  abandon  its  railroad. 
The  Commission  held  extended  hearings  and 
on  December  20, 1920,  made  an  order  author- 
izing the  company  to  abandon  the  railroad 
and  close  it  to  traffic  on  and  after  April  1, 
1921.  The  Attorney  General  appealed  from 
this  order  to  the  district  court  and,  at  the 
hearing  before  the  court,  made  a  motion  to  set 
aside  and  vacate  the  order  on  the  ground 
that  the  facts  found  by  the  Commission 
show  that  the  CJommission  had  no  power  to 
make  it.  The  court  granted  this  motion  by 
an  order  which,  although  somewhat  peculiar- 
ly worded,  unquestiomibly  revoked  the  per- 
mission to  abandon  the  road  gi-auted  by  the 
Commission.    The  company  appealed. 

The  statute  provides: 

"No  company  operating  any  line  of  railroad 
in  the  state  of  Minnesota  shall  abandon  the 
same  or  any  portion  thereof,  nor  shall  it  aban- 
don any  siding,  side  track,  spur  or  other  rail- 
way track  of  any  kind  which  has  once  been 
opened  and  used  for  business,  nor  shall  it  close 
for  traffic  thereon  except  as  provided  in  section 
4424  as  the  same  is  hereinafter  amended.  Any 
company  violating  any  provision  of  this  sec- 
tion shall  forfeit  to  the  state  not  less  than 
two  hundred  dollars  nor  more  than  one  thou- 
sand dollars  for  each  day  such  violation  con- 
tinues."   Section  4423,  G.  S.  1913. 

"Any  such  company  desiring  to  abandon  or 
close  for  traffic  any  portion  of  its  line,  siding, 
side  track,  spur  or  other  railway  track,  shall 
first  moke  application  to  the  Commission  in 
writing.  Before  passing  upon  such  application 
the  Commission  shall  fix  a  time  and  place  for 
hearing  and  require  such  notice  thereof  to  be 
given  as  it  deems  reasonable.  Upon  the  bear- 
ing, the  Commission  shall  ascertain  the  facts 
and  make  findings  thereon,  and  if  such  facta 
satisfy  the  Commission  that  the  proposed  aban- 
donment or  closing  for  traffic  will  not  result  In 
substantial  injury  to  the  public,  they  may  allow 
the  same,  otherwise,  it  shall  be  denied,  or,  if 
the  facts  warrant  it,  the  application  may  be 
granted  in  a  modified  form."  Section  4424,  G. 
S.  1913. 

From  the  findings  of  fact  made  by  the 
Commission  it  appeara  that  the  railway  com- 
pany was  organized  under  tlie  laws  of  the 
state  of  Minnesota  in  ISOS;'  that  the  railroad 
extends  from  Knife  river  on  the  shore  of 
Lake  Superior  northerly  and  northeasterly 
through  Lake  county  into  Cook  county 
roughly  paralleling  the  shore  of  the  lake; 
that  it  was  constructed  In  connection  with 
the  logging  operations  of  the  Alger  Smith 
Company  and  has  always  been  financed,  man- 
aged and  controlled  by  that  company,  and 
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stockholders  of  that  company;  that  the 
earnings  of  the  railroad  have  come  mainly 
from  the  trafBc  furnished  by  the  logging  op- 
erations of  that  company;  tliat  that  com- 
pany has  disposed  of  all  Its  timber  in  the 
territory  tributary  to  this  road  and  no  more 
traffic  can  be  expected  from  that  source; 
and  that  the  road  can  be  operated  in  the  fu- 
ture only  at  a  very  substantial  loss. 

The  Commission  made  further  findings  to 
the  effect  that  there  was  no  public  necessity 
for  that  i)ortion  of  the  road  extending  be- 
yond the  station  of  Cramer ;  that  the  xoad 
could  be  discontinued  without  serious  incon- 
venience to  residents  along  that  jKirtion  of 
the  line  extending  from  Knife  river  to  a 
point  15  miles  beyond  the  station  of  Algers, 
a  distance  of  about  32  miles,  as  they  have 
access  to  other  railroads;  but  that  the  dis- 
continuance of  the  road  would  compel  some 
500  residents  living  along  that  portion  of  the 
line  extending  from  the  point  15  miles  be- 
yond the  station  of  Algers  to  the  station  of 
Cramer,  a  distance  of  about  25  miles,  either 
to  ship  out  their  products  and  bring  in  their 
supplies  by  water  during  the  season  of  navi- 
gation, or  haul  them  over  wagon  roads  for 
distances  varying  from  15  to  40  miles. 

After  making  these  findings  of  fact  and 
quoting  from  the  statute  and  from  the  deci- 
sion in  Brooks-Scanlon  Co.  v.  Raflroad  Com- 
mission, 251  C.  S.  396,  40  Sup.  Ct  183,  64  Ii. 
Ed.  323,  In  which  it  was  held  that  a  carrier 
cannot  be  compelled  to  carry  on  its  business 
at  a  loss  and  may  cease  operating  a  railroad 
when  it  can  be  operated  only  at  a  loss,  the 
Commission  stated: 

"In  view  of  the  fact  that  the  Duluth  &  North- 
em  Minnesota  Railway  Company  cannot  oper- 
ate its  line  of  road  except  at  a  loss,  the  Com- 
mission finds  that  the  Dulnth  &  Northern  Min- 
nesota RaUway  Company  have  the  ri^bt  to 
abandon  the  operation  and  use  of  the  same  as 
a  common  carrier.  •  •  •  Therefore  it  is 
ordered  that  the  Dulnth  &  Northern  Minnesota 
Railway  Company  are  hereby  permitted  to 
abandon  and  dose  for  traffic  its  lice  of  railroad 
•    •    •    on  and  after  April  Ist,  A.  D,  1921." 

The  court  revoked  this  order  on  the 
ground  that  the  statute  bad  not  given  the 
Commission  power  to  authorize  the  abandon- 
ment of  a  railroad  on  a  finding  that  It  could 
be  operated  only  at  a  loss  without  a  further 
finding  ttiat  such  abandonment  would  not 
result  in  substantial  injury  to  the  public. 

That  this  railroad  can  be  operated  in  the 
future  only  at  a  substantial  loss  is  not  only 
found  as  a  fact  by  the  Commission  but  stands 
undisputed  so  tar  as  the  record  before  us 
discloses. 

[1]  That  a  railroad  company  cannot  be 
compelled  to  continue  to  operate  its  railroad 
when  such  operation  can  be  carried  on  only 
at  a  loss  is  settled  by  the  decisions  of  th» 
United  States  Supreme  Court.  Brooks- 
Scanlon  Co.  V.  Railroad  Commission,  251  U. 
S.  396,  40  SupL  Ct.  183,  64  L.  Ed.  323 ;  Bul- 
lock V.  State  of  Florida  ex  rel.,  254  U.  S.  513, 


41  Sup.  Ct  183,  65  U  Ed. ,  filed  January 

17,  1921.  These  cases  hold  that  to  compel 
it  to  do  so  would  be  taking  Its  property  vrlth- 
out  compensation  in  violation  of  the  rights 
secured  to  it  by  the  federal  and  state  Con- 
stitutions. Of  course  a  railway  company 
which  has  assumed  contractual  obligations 
requiring  it  to  operate  Its  road  may  be  com- 
pelled to  do  so,  for  railway  companies,  as 
well  as  Individuals,  are  required  to  perform 
their  contracts,  but  there  is  no  claim  that 
any  obligation  of  that  sort  exists  In  the  pres- 
ent case.  If  In  fact  the  road  can  be  operated 
only  at  a  loss,  the  company  has  the  legal 
right,  under  the  federal  decisions,  to  close 
it  to  trafHc  and  dismantle  It. 

Whether,  where  a  railway  company  claims 
the  right  to  abandon  and  dismantle  its  road 
on  the  ground  that  it  can  be  operated  only 
at  a  loss,  the  state  may  require  the  company 
to  accept  the  junk  value  of  the  road,  if  there 
be  a  purchaser  who  will  take  it  at  such  val- 
ue and  undertake  to  continue  it  In  opera- 
tion, has  been  considered  to  some  extent  by 
the  courts  as  is  shown  by  the  decisions  cited 
In  the  note  found  In  8  A.  L.  R.  at  page  238, 
but  that  question  Is  not  involved  in  this  case. 

[2]  The  statute  imder  which  this  proceed- 
ing was  brought  was  enacted  long  before  the 
federal  Supreme  Court  announced  that  a 
railway  company  had  the  constitutional  right 
to  abandon  its  road  unless  it  could  be  operat- 
ed at  a  profit,  and  the  Legislature  In  enacting 
the  statute  apparently  did  not  have  in  mind 
such  a  situation  as  is  here  presented,  and 
made  no  provision .  for  it.  While  it  might 
seem  desirable  that  the  question  whether  a 
railway  company  has  the  right  to  at>andon 
its  road  because  it  cannot'  be  operated  ex- 
cept at  a  loss  should  be  determined  in  some 
orderly  and  authoritative  manner  before  the 
road  is  closed  to  traffic,  and  while  the  Rail- 
road and  Wardiouse  Commission  is  probably 
the  onl}'  agency  of  the  state  which  possesses 
the  facilities  and  macliinery  for  ascertaining 
and  determining  the  questions  of  fact  in- 
volved, yet  that  Commisslcm  possesses  only 
the  authority  given  to  it  by  the  Laegislature 
and  cannot  exceed  the  bounds  to  its  power 
fixed  by  the  Legislature. 

It  is  urged  that  the  Legislature  has  not 
empowered  the  Commission  to  authorize  the 
abandonment  of  an  entire  line  of  railroad 
under  any  circumstances,  but  it  is  not  nec- 
essary to  determine  that  question  in  this  case. 
The  statute  after  providing  for  a  hearing 
farther  provides: 

"Upon  the  hearing,  the  Commission  shall  as- 
certain the  facts  and  make  findings  thereon,  and 
if  such  facts  satisfy  the  Commission  that  the 
proposed  abandonment  or  closing  for  traffic 
will  not  result  in  substantial  injury  to  the  public 
they  may  allow  the  same,  otherwise,  it  shall  be 
denied." 

By  this  provision  the  Legislature  hes  ex- 
pressly  limited  the  power  of  the  Commission 
to  authorize  an  abandonment  to  those  cases 
in  which  they  find  as  a  fact  that  such  aban- 
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donment  '^dll  not  result  in  substantial  In- 
Jury  to  the  public."  Tbey  did  not  find  such 
fact  in  the  present  case;  on  the  contrary 
they  found,  In  effect,  that  the  proposed  aban- 
donment would  result  prejudlclally  to  v  a 
large  number  of  permanent  residents  served 
by  the  road  who  have  no  other  convenient 
access  to  the  markets  of  the  country.  Con- 
seguently,  by  reason  of  the  express  limita- 
tion Imposed  by  the  Legislature,  the  Com- 
mission was  without  iwwer  to  make  the  or- 
der here  in  question.  Of  course  in  so  far 
as  the  prohibitory  provisions  of  the  statute 
infringe  the  constitutional  rights  of  the  com- 
pany such  provisions  cannot  be  enforced. 
But  the  only  question  here  presented  is 
whether  the  Commission  assumed  to  exercise 
a  power  which  it  did  not  possess,  and  as  we 
find  that  it  did,  the  order  of  the  trial  court 
is  affirmed. 


PRAT8CHNER  v.  ELECTRIC  SHORT  LINE 
RY.  CO.     (No.  22381.) 

(Supreme  Court  of  Minnesota.    July  8,  1921.) 

(SvUdbut  by  ih«  Court.) 

1.  Appeal  and  error  «=3l050(l)— AdmlMlon  of 
evidence  as  to  proper  operation  of  aatomobllo 
over  crossing  held  not  reversilile  error. 

Testimony  received  over  objections,  bearing 
directly  upon  the  proper  method  of  operating 
an  automobile  over  a  crossing,  held  not  reversi- 
ble error,  it  not  being  prejudicial  to  the  rights 
of  the  appellant. 

2.  Trial  ^=9295(1)— Where  general  charge  cor- 
rect, error  cannot  be  predicated  on  Isolated 
parts. 

Asaignments  of  error  as  to  isolated  parts 
of  the  charge  not  well  taken,  the  general  charge 
being  such  as  to  fully  and  fairly  submit  all  the 
issues  to  the  jury. 

Appeal  from  District  Court,  McLeod  Coun- 
ty; C.  M.  TifCt,  Judge. 

Action  by  A.  li.  Pratsclmer,  as  administra- 
tor of  the  estate  of  Elizabeth  Pratschner, 
decea.sed,  against  the  Electric  Short  Line 
Railway  Company,  to  recover  for  wrongful 
death.  Verdict  for  plaintiff,  and  from  a  re- 
fusal of  a  new  trial,  defendant  appeals. 
Affirmed. 

Geo.  T.  Simpson  and  John  F.  Dahl,  both  of 
Minneapolis,  and  O.  W.  Brown,  of  Glencoe, 
for  appellant 

Samuel  A.  Anderson,  of  St.  Paul,  Murray 
&  Baker,  of  Bird  Island,  and  L.  D.  'iBarnard, 
of  lieuvllle,  for  respondent 

QCINN,  J.  This  la  an  appeal  from  an  or^ 
der  of  the  district  court  of  McLeod  county 
refusing  a  new  trial.  The  action  was 
t)rought  to- recover  for  the  wrongful  death  of 


Ballza}>eth  Pratsdintf,  plalntitTs  Intestate, 
for  the  exclusive  benefit  of  the  next  of  kin 
of  the  deceased. 

It  is  alleged  in  the  amended  complaint  that 
defendant's  line  of  railway  near  the  village 
of  Winsted  intersected  at  right  angles  a 
north  and  south  public  highway ;  that  on  the 
19th  day  of  September,  1918,  and  for  a  con- 
siderable time  Immediately  prior  thereto, 
defendant  kept  and  maintained  its  right  of 
way  at  said  highway  crossing  in  a  careless 
and  negligent  manner  in  this,  that  there  was 
an  abrupt  drop  of  several  inches  from  the 
planking  of  said  crossing  to  the  dirt  grade 
on  each  side  of  the  said  main  track,  and  on 
each  side  of  said  side  track;  that  while  de- 
ceased was  riding  as  a  passenger  in  an  auto- 
mobile traveling  in  a  southerly  direction  on 
said  highway,  and  crossing  said  railroad 
track,  and  while  in  the  exercise  of  due  care, 
and  without  any  negligence  on  her  part,  the 
defendant  well  knowing  the  defective  condi- 
tion of  said  highway  cros^ng,  carelessly, 
negligently,  and  without  regard  to  the  safety 
of  travelers  thereon,  and  without  giving  a 
sufficient  signal,  or  keeping  a  proper  look- 
out' ahead,  and  without  having  a  flagman 
stationed  at  said  crossing  to  warn  persons  of 
the  approach  of  cars,  ran  and  propelled  a  cer- 
tain electric  passenger  car  at  a  high  cmd 
dangerous  rate  of  speed  in  an  easterly  di- 
rection over  said  highway,  striking  with 
great  force  the  automobile  in  which  decedent 
was  riding,  thereby  throwing  her  from  said 
automobile,  and  causing  her  instant  death. 
The  answer  denies  negligence  on  the  part 
of  defendant,  and  alleges  that  the  decedent's 
death  was  the  result  of  her  own  negligence. 
In  appellant's  brief  are  set  forth  13  assign- 
ments of  error,  the  first  6  of  which  go  to  the 
ruling  of  the  court  upon  the  admissibility  of 
evidence.  The  other  assignments  relate  to 
alleged  errors  in  charging  the  jury. 

The  testimony  discloses  that  there  Is  a 
main  line  track  and  a  side  track  about  10 
feet  'apart  at  this  crossing.  There  were 
planks  between  the  rails  of  both  tracks,  and 
a  plank  6  Inches  wide  and  3  Inches  thidc  on 
the  outside  of  the  four  rails,  all  flush  with  the 
rails,  but  the  plank  north  of  the  north  side 
track  rail  and  the  one  north  of  the  north 
main  track  rail  stood  aboye  the  roadbed  about 
2  inches.  The  space  between  the  two  trades 
sagged  down  a  few  inches.  Deceased  was 
coming  from  the  north  in  a  ford  coup6 
driven  by  her  son.  He  also  was  killed  in  the 
collision.  The  electric  car  was  approaching 
from  the  west.  The  weather  was  cold,  and 
there  was  a  strong  wind  from  the  north- 
west. There  is  testimony  tending  to  show 
that  a  Ford  automobile  passing  over  this 
crossing  at  the  rate  of  10  to  12  miles  per 
hour  would  receive  severe  bumps,  and  that 
it  would  be  compelled  to  slow  down  to  about 
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6  miles  per  honr  bavlng  la  mind  the  safety, 
of  the  car  and  pasaengers.  At  a  paint  aboat 
60  feet  west  bf  the  highway  were  a  large 
number  of  piles  of  ties,  ranging  In  height  up 
to  0  or  10  tiers,  tending  to  obstruct  the  view 
of  a  car  approaching  from  that  direction. 
There  was  also  testimony  tending  to  show 
that  the  whistle  on  this  car  was  not  easily 
heard,  and  that  it  was  blown  only  at  whis- 
tling posts.  1^6  antcmoblle  was  struck  broad- 
side, and  was  carried  on  the  pilot  of  the 
electric  car,  dragging  upon  and  somewhat 
splintering  the  ties  for  a  distance  of  over 
COO  feet  The  motorman  testified  that  he  was 
running  the  car  about  18  to  20  miles  per 
hour;  that  he  applied  the  air  brakes  when 
he  beard  the  crash;  that  he  could  not  stop, 
because  there  was  oil  on  the  ralU;  that  the 
car  had  a  speed  of  50  mUes  per  hour;  that 
the  brakes  were  In  good  order,  and  that 
running  20  miles  per  hour  on  dry  rails  he 
could  stop  the  car  in  125  feet.  The  coupe 
was  entirely  Inclosed,  with  glass  3oors  and  a 
glass  shield.  The  snn  was  sh.ning  brightly 
In  the  west.  There  were  three  passengers 
on  the  electric  car,  all  of  whom  testified  that 
they  obsen'ed  the  automobile  through  the 
windows  when  It  was  some  800  feet  north  of 
the  crossing. 

11,2]  The  testimony  received  over  appel- 
lant's objections  bore  directly  upon  the  prop- 
er method  of  oiierating  a  Ford  <»r  over  the 
crossing  In  Its  condition  prior  to  the  ac- 
cident The  testimony  was  given  by  a  wit- 
ness accustomed  to  driving  a  Ford  car  over 
the  crossing,  and,  while  It  was  not  elicited  in 
the  must  formal  manner,  yet  we  see  no 
prejudice  to  the  rights  of  the  defendant  flow- 
ing therefrom.  There  was  no  prejudicial  er- 
ror In  the  rulings.  Seven  assignments  are 
urged  to  the  charge.  They  are  to  isolated 
parts  thereof.  A  reading  of  the  entire 
charge,  as  given,  discloses  that  the  Issues 
were  fully  and  fairly  submitted  to  the  Jury, 
and  that  there  was  no  error  on  the  part  of 
the  trial  court  In  refusing  a  new  trial.  The 
court  Informed  the  Jury  as  to  the  require- 
ments of  the  statute  with  reference  to  such 
crossings,  and  fairly  submitted  to  It  wuetber 
the  crossing  was  In  proper  condition. 
Atfirmed. 


MANNKEIMER  BROS.  v. 
UALTY  &  SURETY  CO. 


KANSAS    CAS- 
(No.  22395.) 


(Supreme  Court  of  Minnesota.    July  15,  1021.) 

(Svllahua  ly  t\e  Court.) 

I.  lasuranoe  ^=>5\\Vi,  New,  vol.  IIA  Key-No. 
Series— insurer's    refusal    to    defend    action 
against  Insured  held  not  to  create  greater  lia- 
bility than  amount  stated  In  policy. 
Defendant  issued  its  policy  of  indemnity  in- 

■nrance  thereby  agreeing  to  indemnify  and  pro- 


tect plaintiff,  within  the  limits  therein  stated, 
from  loss  on  account  of  injuries  caused  to  third 
persons  from  the  operation  of  its  auto  truck; 
and,  further,  to  defend  all  actions  brought 
against  plaintiif  to  recover  for  such  injuries: 

It  is  held,  that  the  refusal  of  the  insurance 
company  to  conduct  the  defense  of  an  action 
so  hroaght  does  not  expose  it  to  greater  lia- 
bility to  the  insured  for  injuries  to  the  per- 
sons complaining  than  the  amount  stated  in  the 
policy. 

2.  Insurance  i8=3SK'/2,  New,  vol.  IIA  Key-No. 
Series— Measure  of  liability  for  Insui'er's 
breach  of  contraot  to  defend  suits  against 
Insnred  stated. 

The  measure  of  liability  for  a  breadt  of 
the  contract  in  that  respect  is:  (1)  The 
amount  stated  as  for  injuries  to  third  persons; 
and  (2)  all  necessary  costs  and  expenses  incur- 
red by  the  insured  in  defending  the  action. 

3.  Insurance  4=93 K'/z.  New,  vol.  MA  Key-No. 
Series— Insurer  held  not  entKled  to  reduction 
of  liability  for  oost  and  expense. 

The  insarance  company  is  not  entitled  to  a 
reduction  of  its  liability  for  such  cost  and  ex- 
pense in  proportion  as  its  maximum  liability 
bears  to  the  amount  so  claimed  by  the  injured 
party. 

4.  Insuranoe  ^=>i\A}/t,  New,  vol.  IIA  Key-No. 
Series— Insurer's  contract  to  defend  suits 
against  Insured  held  Indivisible. 

The  contract  to  defend  is  indivisible  and 
extends  to  the  whole  case,  regardless  of  the 
amount  involved  or  whether  it  exceeds  or  does 
not  exceed  the  liability  of  the  insurance  com- 
pany. 

5.  Insurance  $=3665(4)  —  Payment  of  attor- 
ney's bill  held  sufficient  evidenco  of  value  of 
services  to  Justify  allowanoe  thereof  In  ac« 
tion  by  Insured  against  Insurer. 

Oounsel  for  defendant  who  was  employed  to 
defend  the  action  following  the  refusal  of  de- 
fendant to  do  80,  at  the  conclusion  of  the  litiga- 
tion presented  a  bill  for  his  services  which 
plaintiff  acquiesced  in  and  paid.  There  being 
no  suggestion  of  fraud  or  collusion,  or  basis  to 
justify  an  inference  of  an  exorbitant  charge, 
the  presentation  and  payment  of  the  bill  is 
held  sufficient  evidence  of  reasonable  value  to 
justify  the  allowance  thereof  as  an  item  In- 
curred in  the  defense  of  the  action.  The  rule 
applied  in  Mitchell  v.  Davies,  61  Minn.  168,  53 
N.  W.  368,  should  not  be  extended  to  include 
a  showing  of  that  kind. 

6.  Insurance  €=>665 (4) —  Evidence  sustaining 
finding  that  Insurer  repudiated  obligation  to 
defend  suits  against  Insured. 

The  findings  of  the  trial  court  that  defend- 
ant repudiated  its  liability  and  refused  to  de- 
fend the  action  are  sustained  by  the  evidence. 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;   F.  M.  Dickson,  Judge. 

Action  by  Mannheimer  Brothers  against 
the  Kansas  Casualty  &  Surety  Company. 
From  the  judgment,  both  parties  appeal. 
Affirmed  on  both  appeals. 
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C.  D.  &  R.  D.  O'Brien,  of  St.  Paul,  for  ap- 
pellant 

Dille,  Hoke,  Kraiise.&  Faegre  and  B^  F. 
Merriam,  all  of  Minneapolis,  for  respondent. 

BBOWN,  C.  X  The  facts  In  this  case  are 
not  In  dispute  in  any  substantial  respect 
Defendant  In  due  course  Issued  to  plaintiff 
its  Insurance  i>oIlcy,  thereby  agreeing  for 
the  consideration  paid  to  indemnify  plaintiff 
for  any  loss  or  Injury  occasioned  to  third 
persons  from  the  operation  of  plaintifrs  au- 
to delivery  truck  In  the  city  of  St  Paul. 
There  was  subsequently  a  collision  between 
the  truck  and  an  automobile  in  which  one 
HUIstrom  and  one  Hanscom  were  riding,  re- 
sulting In  serious  injury  to  both.  They  there- 
after brought  separate  suits  against  plain- 
tiff, charging  In  their  complaints  as  the  ba- 
sis of  the  actions  that  the  collision  was 
caused  by  the  negligence  of  the  operator  of 
the  truck,  the  servant  and  employ^  of  plain- 
tiff. Though  the  insurance  policy  obligated 
defendant  to  defend  those  actions  on  behalf 
of  plaintiff,  defendant  therein,  the  company 
refused  to  do  so,  on  the  ground  that  by  rea- 
son of  certain  facts  not  necessary  here  to  re- 
Iteat,  it  was  not  liable  on  the  policy.  Plain- 
tiff then  employed  counsel  who  conducted  the 
defense  throughout  the  litigation.  The  trial 
of  the  actions  resulted  in  a  Judgment  for 
HiUstrom  in  the  sum  of  $12,633.62,  and  for 
Hanscom  In  the  sum  of  $2,630.73.  There 
was  an  appeal  in  the  Hlllstroni  Case  and  an 
affirmance  in  this  court  178  N.  W.  881. 
Plaintiff  then  brought  an  action  against  de- 
fendant to  recover  on  the  policy  the  amount 
paid  on  the  Hanscom  Judgment,  and  the  costs 
incurred  in  defending  that  action,  and  re- 
covered a  default  Judgment  which  was  af- 
firmed on  appeal.  Mannheimer  Bros.  v.  Kan- 
sas Casualty  &  Surety  Co.,  180  N.  W.  229, 
wherein  defendant's  claim  of  nonliability 
was  held  without  merit  Plaintiff  paid  the 
HUIstrom  Judgment,  and  then  brought  this 
action  to  recover  on  the  policy,  demanding 
therein  the  full  amount  of  the  HUIstrom 
Judgment,  and  the  cost  and  exi>ense  of  de- 
fending the  action  through  the  courts,  in- 
cluding an  attorney's  fee  of  $1,500.  Defend- 
ant in  effect  admitted  liability;  it  could  not 
well  do  otherwise,  for  the  question  was  ruled 
adversely  to  it  in  the  Hanscom  action.  But 
defendant  claimed  that  it  was  not  liable  for 
the  full  amount  of  the  Judgment,  since  the 
policy  limited  Its  liability  to  $5,000,  and  de- 
manded that  plaintiff's  recovery  be  conQned 
to  tiiat  amount.  Defendant  also  demanded 
that  the  costs  incurred  by  plaintiff  on  the 
appeal  in  the  HUIstrom  Case  be  apportioned 
between  the  parties  in  accordance  with  their 
separate  interests  therein. 

The  action  was  tried  without  a  Jury,  at  the 
conclusion  of  which  the  court  gave  Judgment 
for  plaintiff  for  the  sum  of  $5,000  (the 
amount  fixed  by  the  policy),  and  all  the  costs 
incurred  by  plaintiff  in  defending  the  former 


action.  Including  an  attorney's  fee  of  $ljSOO, 
The  items  of  costs  were  $42.85  incurred  in 
the  district  court  and  $110.11  incurred  on 
the  appeal  to  this  court.  Judgment  was  en- 
tered accordingly,  and  both  parties  appealed. 

[1]  1.  Defendant's  apjwal  challenges  the 
allowance  of  the  full  amount  of  the  Supreme 
Court  costs,  and  the  sum  of  $1,500  as  attor- 
ney's fees.  The  objection  to  the  Supreme 
Court;  costs  is  that  defendant's  liabiUty  on 
the  policy  does  not  exceed  $5,000,  and  that 
since  the  Judgment  in  the  HUIstrom  Case, 
from  which  the  appeal  was  taken,  was  $12,- 
633,  defendant  should  be  charged  with  the 
costs  of  the  appeal  only  to  the  extent  and 
in  proportion  that  its  Uability  bears  to  the 
whole  amount  namely,  flve-twelftlis.  In  our 
view  of  the  contract  this  contention  was 
properly  rejected  by  the  trial  court.  The 
insurance  contract  obligated  defendant  to  de- 
fend aU  actions  brought  against  plaintiff,  on 
claims  for  damages  resulting  from  the  opera- 
tion of  the'  insured  truck,  and  we  find  no 
qualification  limiting  its  obligation  in  that 
respect  to  the  extent  of  Its  own  interests  in 
the  litigation.  The  duty  created  by  the  con- 
tract was  to  conduct  the  whole  defense,  and 
if  necessary  to  vindicate  the  rights  of  the 
Insured  to  prosecute  an  appeal  to  the  Su- 
preme Court  The  undertaking  is  indivisi- 
ble, and  the  failure  to  respond  thereto  also 
Indivisible,  exposing  defendant  to  all  neces- 
sary costs  which  plaintiff  incurred  in  doing 
that  which  defendant  had  undertaken  but 
refused  to  do. 

[S,  6]  2.  The  objections  to  the  attorney's 
fee  allowance  are:  (1)  That  defendant  offer- 
ed to  perform  its  duty  In  the  premises  and 
defend  the  action,  but  its  offer  was  rejected, 
thus  exonerating  It  from  further  responsl- 
Kility  In  the  matter;  and  (2)  that  the  record 
contains  no  evidence  of  the  value  of  the  serv- 
ices of  the  attorney  plaintiff  employed,  there- 
fore, under  the  rule  applied  in  MitcbeU  v. 
Davies,  51  Minn.  168,  53  N.  W.  363,  cannot 
be  recovered.  Neither  objection  is  sustained. 
As  to  the  first  it  need  only  be  said  that  the 
trial  court  found  as  a  fact  that  defendant 
repudiated  its  liaMlity  on  the  policy  and  re- 
fused to  defend  the  action.  The  evidence 
is  ample  to  sustain  the  finding;  at  least,  it 
is  not  so  clearly  against  the  evidence  to  Jus- 
tify interference  by  this  court.  As  to  the 
second  objection,  it  appears  that  after  de- 
fendant bad  declined  to  conduct  the  defense 
to  the  action  plaintiff  employed  an  attorney 
of  prominence  and  high  standing  who  took 
charge  of  the  litigation  and  conducted  it  with 
ability  to  a  final  conclusion.  He  subsequent- 
ly presented  his  biU  for  $1,600,  which  plain- 
tiff paid  without  question.  There  was  no 
direct  evidence  that  the  services  were  in 
fact  of  that  value.  But  we  think,  and  so 
hold,  that  the  fact  that  the  charge  was  made 
and  promptly  acquiesced  In  and  paid  by  the 
client  is  some  evidence  that  the. amount  was 
reasonable,  and  in  the  absence  of  fraud  or 
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collusion,  sufficient  npon  which  to  base  a    peal  was  taken 
finding  of  reasonableness.    The  case  of  Mlt- 
cheU  V.  Davies,  51  Minn.  168,  53  N.  W.  863. 
should  not  be  extended  to  facts  like  those 
here  presented. 

[2-4]  8.  The  question  presented  by  plain- 
tiff's appeal  is  whether  the  extent  of  the 
liability  of  defendant  is  that  named  and  fix- 
ed by  the  contract,  or  whether,  since  defend- 
ant breached  the  contract,  repudiating  lia- 
bility and  refusing  to  defend  the  action  as 
required  by  the  policy,  the  limitations  of 
the  contract  disappear  rendering  defendant 
liable  for  the  full  amount  of  plaintiff's  loss. 
We  answer  the  question  adversely  to  plain- 
tiff's contention  that  the  liability  is  general 
and  to  the  full  amount  of  the  Hillstrom 
Judgment.  The  terms  of  the  policy  pertinent 
to  the  subject  are  as  follows: 

"The  company's  liability  under  paragraph  one 
of  the  insuring  agreements,  on  account  of  bodily 
injuries  to  or  death  of  one  person  is  limited  to 
five  thousand  dollars,  and  subject  to  the'  same 
limit  for  each  person,  the  company's  total  lia- 
bility on  account  of  bodily  injuries  to  or  death 
of  more  than  one  person  as  the  result  of  one 
accident  is  limited  to  ten  thousand  dollars." 


The  poUcy  was  for  $10,000,  with  a  Ihnita- 
tion  of  95,000,  for  injury  or  damage  to  any 
one  person,  and  a  total  liability  not  greater 
tlian  $10,000,  to  more  than  one  person  in- 
jured in  the  same  accident.  Both  Hillstrom 
and  Hanscom  were  injured  in  the  one  ac- 
cident, and  the  terpis  of  the  policy  quoted 
apply  to  the  case.  This  limitation  is  unam- 
biguous and  free  from  doubt  and  cannot  be 
added  to  without  making  a  new  contract  for 
the  parties.  The  question  presented  is  con- 
trolled by  the  general  rule  that  the  measure 
of  damages  for  the  breach  of  a  contract  for 
the  payment  of  money  is  the  amount  agreed 
to 'be  paid  with  interest.  The  fact  in  this 
case  that  defendant's  obligations  under  the 
contract  extended  beyond  the  payment  of 
the  amounts  stated  and  included  the  promise 
to  conduct  the  defense  of  the  action  cannot 
be  held  to  enlarge  the  limitation  as  to  the 
amount  fixed  as  reimbursement  for  injuries 
to  persons.  The  failure  to  defend  exposed 
defendant  only  to  the  additional  liability  for 
the  cost  and  expense  which  plaintiff  was  put 
to  by  reason  of  defendant's  breach  of  the 
contract  in  that  respect  That  breach  clear- 
ly did  not  create  any  greater  liability  on  the 
facts  here  disclosed.  The  authorities  cited 
by  plaintiff  are  not  In  point  None  thereof 
involved  the  precise  question  here  presented, 
and  our  research  has  brought  to  light  no  ad- 
judications sustaining  plaintiff's  contention. 
What  the  situation  would  be,  for  illustration, 
in  a  case  where  the  Insurer  failed  to  take 
an  appeal  in  an  action  which  it  was  under 
obligation  to  defend,  upon  a  showing  that  a 
reversal  and  complete  exoneration  of  the  in- 
sured would  have  followed,  we  do  not  con- 
sider.   Such  is  not  the  case  at  bar.    An  ap- 
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by  plaintiff,  resnltlng  ad- 
versely, and  the  only  extra  damages  suffer- 
ed in  consequence  of  defendant's  neglect  was 
the  cost  thereof,  which  plaintiff  here  re- 
covers. 

It  foUows  therefore  that  the  liability  of 
defendant  under  the  terms  of  the  contract 
above  quoted  is  limited  to  $5,000,  for  each 
person  injured,  and  the  trial  court  was 
right  in  so  holding.  This  disposes  of  plain- 
tiff's further  point  that  since  in  the  Hans- 
com Case  the  full  $5,000  was  not  used  in 
paying  his  claim,  plaintiff  may  claim  the  bal- 
ance up  to  the  full  amount  of  the  insurance 
of  $10,000.  To  grant  that  contention  would 
also  amount  to  a  judicial  remodeling  of  the 
contract 

This  disposes  of  the  case  and  all  points 
Involved,  and,  finding  no  error,  the  judgment 
appealed  from  is  affirmed  on  both  appeals. 


MeCRAY  at  al. 
(No. 


V.  BUTTELL  •!  al. 
22407.) 


(Supreme  Ck>nrt  of  Minnesota.    July  16,  1921.) 

(Syttahui  hy  ^Aa  Court.) 

1.  Pleadtng  «=9428(4)  —  Complaint  held  to 
state  cause  of  action  where  objection  first 
raised  by  objecting  to  evidanee  thereunder. 

The  complaint  stated  a  cause  of  action  for 
specific  performance. 

2.  Specific  parformanoe  €=3lO(l)— Vendor  may 
be  required  to  perform  to  extent  of  his  own 
Interest  where  lack  of  authority  to  bind  co- 
tenant  not  known  to  vendee. 

Where  the  vendor,  for  himself  and  as  agent 
for  the  other  part  owners,  contracts  to  con- 
vey the  entire  property,  but  m  fact  lacked  au- 
thority to  execute  the  contract  on  behalf  of 
the  other  part  owners,  the  vendee  may  re- 
quire him  to  perform  tbt  contract  to  the  ex- 
tent of  conveying  his  own  interest  in  the  prop- 
erty on  receiving  a  proportionate  part  of  the 
purchase  price,  unless  it  be  shown  that  the  lack 
of  authority  in  the  vendor  was  known  to  the 
vendee  when  he  executed  the  contract. 

3.  Tenancy  In  common  ^(=955(6)  —  Evidence 
sustaining  finding  that  purchasers  had  no 
knowledge  of  vendor's  lack  of  authority  to 
bind  co-owners. 

The  evidence  sustains  the  finding  that  de- 
fendant executed  the  contract  on  behalf  of 
all  the  owners,  and  the  finding  that  plaintiifs 
had  no  knowledge  of  his  lack  of  authority  to 

do  BO. 

4.  Principal  and  agent  ^ssl  f6( I)— Defendant 
held  not  entitled  to  take  advantage  of  special 
Instructions  to  agent  not  communicated  to 
plaintiff. 

Defendant  cannot  take  advantage  of  special 
instructions  given  to  bis  agent  which  were  not 
communicated  to  plaintiSs. 

Appeal  from  District  Clourt  Stevens  County ; 

5.  A.  Flaherty,  Judge. 
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Salt  by  P.  A.  McCray  and  another  agblnst 
Sam  X  Bnttell  and  others  for  specific  per- 
formance. Judgment  for  plaintiffs,  and  from 
a  denial  of  a  motion  for  amended  findings  or 
for  a  new  trial,  defendants  appeaL    Affirmed. 

Nell  M.  Gronln,  of  Minneapolis,  for  ap- 
pellants. 

James  B.  Ormond,  of  Morris,  for  respond- 
ents. 

TATLOB,  O.  William  Bnttell  and  Samnel 
J.  Buttell  were  brothers  and  were  the  owners 
as  tenants  in  common  of  a  farm  of  320  acres  In 
Stevens  county.  William  Bnttell  died  In- 
testate in  November,  1918,  and  his  interest 
In  the  farm  passed  to  and  vested  Inl  his  wid- 
ow and  three  minor  children.  They  removed 
to  the  state  of  Nebraska.  Samnel  continued 
to  operate  the  f&rm  and  was  appointed  ad- 
ministrator of  William's  estate.  Be  desired 
to  sdl  the  ta.rm  and  had  a  conversation 
with  his  brother's  widow  in  which  she  told 
htm  to  list  It  for  sale.  They  seem  to  have  had 
no  nnderstandlng  or  aKreenient  concerning 
either  price  or  terms.  On  May  3,  1919,  Sam- 
uel listed  the  farm  for  sale  with  Joseph  J. 
Gaffney,  a  real  estate  agent  residing  at  Mor- 
ris, the  county  seat.  OafTney  negotiated  a 
sale  to  plaintlfFa,  and  prepared  a  contract, 
dated  June  7,  1810,  in  which  "Samuel  J.  Bnt- 
tell, a  single  man,  •  *  * Buttell,  wid- 
ow of  William  Buttell,  and  Samuel  J.  Bntr 
tell  as  agent  for  the  heirs  of  William  But- 
tell, deceased,"  were  named  as  parties  of  the 
first  part  and  the  plaintiffs  were  named  as 
parties  of  the  second  part,  and  by  which 
the  parties  of  the  first  part  sold  and  agreed 
to  convey  the  farm  "unto  said  parties  of  the 
second  part,  or  their  assigns,  by  deed  of 
warranty,  upon  the  prompt  and  fnll  perform- 
ance of  said  parties  of  the  second  part  of 
their  part  of  tWs  agreement."  The  contract 
fixed  the  purchase  price  at  the  sum  of  $37,120, 
btflng  at  the  rate  of  $116  per  acre.  The  farm 
was  incumbered  by  a  mortgage  for  $16,000. 
The  purchasers  were  to  assume  this  mort- 
gage, and  were  to  pay  $2,000  at  the  execution 
of  the  contract  and  $4,000  on  or  before  March 
1,  1920.  When  the  payment  of  $4,000  was 
made,  the  parties  of  the  first  part  were  to 
execute  and  deliver  a  warranty  deed  of  the 
property,  and  the  purchasers  were  to  exe- 
cute a  mortgage  back  in  the  sum  of  $15,120 
for  the  balance  of  the  purchase  price,  the 
mortgage  to  be  due  on  or  before  Mardi  19, 
1924,  and  to  bear  interest  at  the  rate  of  6 
per  centum  per  annum  from  March  1,  1920. 
The  contract  was  prepared  in  triplicate.  The 
plaintiffs  executed  the  three  copies  on  June  7, 
1919,  and  at  the  same  time  delivered  to  Gaff- 
ney their  checks  for  the  sum  of  $2,000.  the 
amount  of  the  Initial  payment.  Thereafter, 
and  on  the  same  day,  the  defendant  executed 
the  three  copies  i>er8onai]y,  and  also  as  agent 
for  the  heirs  of  William  Buttell.  Thereupon 
GafFney  delivered  to  him  two  copies  of  the 
cwUzsct  and  tbe  diccks  for  the  initial  pay- 


ment and  subsequently  delivered  the  other 
copy  of  the  contract  to  the  plaintiffs.  De-' 
fendant  sent  the  two  copies  of  the  contract, 
which  he  received,  to  William's  widow  for 
her  signature.  He  cashed  the  checks  for  tho 
initial  payment  and  deposited  $1,000  thereof 
to  the  credit  of  his  own  bank  account  and* 
$1,000  thereof  to  the  credit  of  the  bank  ac- 
count of  William's  estate.  He  gave  Gaffney 
two  checks  of  $320  each — one  drawn  on  bis 
own  bank  account  and  the  other  drawn  by 
hlra  as  administrator  on  the  bank  account  of 
William's  estate — to  apply  on  Gaffney's  com- 
mission for  making  the  sale.  William's  wid- 
ow returned  the  two  copies  of  the  contract 
forwarded  to  her  without  her  signature  and 
refused  to  agree  to  the  sale.  Defendant  took 
the  matter  up  with  Gaffney  on  the  theory 
that  she  might  consent  to  the  sale  If  the 
payment  of  March  1,  1920,  was  substantially 
Increased  and  Gaffney  Induced  plaintiffs  to 
agree  to  increase  the  amount  of  that  payment 
to  the  sum  of  $10,000,  but  she  also  rejected 
this  proposition.  Thereafter  defendant  In- 
formed  plaintiffs  that  he  was  unable  to  carry 
out  the  contract  and  tendered  back  the  Ini- 
tial payment  of  $2,000,  which  they  refused 
to  accept.  On'  March  1,  1920,  plaintiffs  ten- 
dered to  defendant  the  snm  of  $4,000,  ttao 
amount  of  the  payment  due  on  that  date, 
and  'demanded  a  deed.  Defendant  refus- 
ed to  receive  the  money  or  execute  a  deed, 
and  plaintiffs  brought  this  action  tor  specific 
performance  of  the  contract 

The  court  fonnd  in  substance,  among 
other  things,  that  defendant  executed  the 
contract  "Individually  and  as  ag«it  for  the 
heirs  of  William  Buttell";  that  he  4iad  re- 
fused to  carry  out  the  contract  In  any  man- 
ner ;  "that  plaintiffs  have  duly  performed  all 
the  conditions  of  said  contract  on  their  part  to 
be  performed  up  to  the  making  of  the  March 
1, 1920,  payment  which  they  have  duly  toider- 
ed,  and  are  ready,  willing  and  able  to  carry 
oat  and  perform  their  part  of  said  agree- 
ment"; that  defendant  had  no  anthority  to 
execute  the  contract  on  behalf  of  the  helrn 
of  William  Buttell,  deceased,  of  which  fact 
plaintiffs  had  no  notice  or  knowledge:  and 
that,  at  the  trial,  plaintiffs  had  expressed  a 
desire  to  take  the  interest  of  defendant  In 
the  property  with  an  abatement  of  the  pur- 
chase price,  It  they  could  not  obtain  the  en- 
tire property. 

The  court  directed  Judgment  to  the  effect 
that  upon  the  payment  by  plaintiffs  of  one- 
half  the  amount  of  the  cash  payments  speci- 
fied in  the  contract  and  the  execution  by 
them  of  a  mortgage  In  accordance  with  the 
terms  of  the  contract  for  one-half  the  amount 
of  the  deferred  payment,  defendant  should  be 
required  to  perform  the  contract  to  the  ex- 
tent of  conveying  his  undivided  one-half  in- 
terest in  the  property  by  warranty  deed  sub- 
ject to  the  incumbrances  agahist  the  prop- 
erty and  with  a  proV  -Ion  in  the  deed  by 
which  plaintiffs  assumed  one-haU  of  such  la- 


Digitized  by 


Google 


) 


McOKAY  V.  BUTTEIX 
<U4  N.W.) 


193 


cumtoanoca.  The  order  also  contained  proper 
proTistona  In  respect  to  interest,  in  respect 
to  the  application  at  the  payment  already 
made,  and  in  respect  to  other  matters  not  nec^ 
easary  to  mention.  Defendant  made  a  mo- 
tion for  amended  findings  or  for  a  new 
trial  and  appealed  from  the  order  denying  it. 
[1]  1.  At  the  trial  defendant  objected  to 
the  admlsslMt  of  any  evidence  under  the  com- 
plaint on  the  ground  that  it  failed  to  state 
a  cause  of  action,  and  urges  that  the  court 
erred  in  overruling  this  objection. 

"Upon  inch  an  objection  every  reasonable 
intendment  will  be  indulged  in  favor  of  the  suf- 
ficiency of  the  complaint  •  •  •  The  objec- 
tion will  be  overruled  if  the  complaint  can  be 
sustained  by  the  most  liberal  construction.'' 
Dunnell,  Minn.  Dig.  (  7687. 

Giving  the  complaint  the  liberal  construc- 
tion required  by  the  rule  under  such  circum- 
stances, we  think  it  stated  a  cause  of  ac- 
tion for  specific  performance,  and  we  fail  to 
see  wherein  any  lncoDy>Ietenes8  in  its  state- 
ments resulted  to  the  prejudice  of  defendant. 

The  complaint  alleged  that  plaintiffs  bad 
duly  performed  all  the  conditions  of  the 
contract  on  their  part.  It  further  alleged 
that  they  had  tendered  payment  of  the  $4,000 
on  March  1,  1920,  and  that  they  were  still 
ready  and  willing  to  pay  the  purchase  price 
on  receiving  a  full  warranty  deed.  Defend- 
ant argues  that  the  general  allegation  of 
performance  by  plaintiffs  is  limited  by  the 
specific  allegation  that  they  had  tendered 
payment  of  the  $4,000  installment,  and  that 
It  cannot  be  assumed  that  they  had  executed, 
or  offered  to  execute,  the  mortgage  for  the 
deferred  installment,  or  bad  assumed,  or 
offered  to  assume,  the  existing  mortgage. 
Conceding,  without  deciding,  that  this  con- 
tention is  correct,  the  allegations  were,  never- 
theless, sufficient  under  long  established 
rules.  Lewis  v.  Prendergast,  39  Minn.  301,  .39 
N.  W.  802;  Minneapolis.  St.  P.  &  S.  S.  M. 
Ky.  Co.  V.  Chi.<=holra,  55  Minn.  374.  67  N.  W. 
63;  Blunt  v.  Egeland,  104  Minn.  351,  116  N. 
W.  653;  Murray  v.  NicUerson,.90  Minn.  197, 
96  N.  W.  898.  The  tender  of  the  ini^tall- 
ment  of  $4,000  was  all  that  plaintiffs  were 
required  to  do  before  the  execution  of  the 
deed,  and  the  complaint  shows  sufficiently 
that  tbey  were  ready  to  perform  on  their 
part. 

[2,  S]  2.  Defendant  contends  that,  "where 
the  vendee  knew,  at  the  time  of  entering  in- 
to the  contract  of  the  vendor's  Incapacity 
to  give  him  the  entire  estate,  he  cannot  have 
specific  performance  as  to  the  vendor's  in- 
terest with  abatement  of  the  price,"  and  cites 
numerous  authorities  In  support  of  this  prop- 
osition. 

It  Is  doubtless  the  general  mle  that,  where 
the  vendee  enters  into  the  contract  knowing 
that  there  is  a  portimi  of  tlie  property,  or  an 
Interest  therein,  which  the  vendor  can  neither 
convey  nor  cause  to  be  conveyed,  he  cannot 
compel  a  conveyance  of  so  much  of  the  prop- 
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erty  as  the  vendor  Is  able  to  convey  with  an 
abatement  of  the  purchase  price  for  the  de- 
ficiency, and  that,  if  he  elects  to  enforce  spe- 
cific performance  under  such  circumstances, 
he  must  pay  the  full  purchtise  price  and  rely 
upon  the  covenants  in  his  deed  for  reim- 
bursement for  any  loss  resulting  from  defects 
in  his  title.  But  where  the  vendor  contracts 
on  his  own  behalf  in  respect  to  his  Interest 
in  the  property  and  on  behalf  of  the  other 
part  owners  in  respect  to  their  interests 
therein,  and  is  thereafter  unable  to  convey 
the  entire  property,  or  cause  it  to  be  con- 
veyed, for  the  reason  that  he  lacked  the  pow- 
er to  bind  such  other  part  owners,  the  vendee 
may  require  him  to  convey  bis  own  interest  in 
the  property  on  receiving  a  inToportionate 
part  of  the  purdiase  price,  tinless  it  be 
shown  that  the  vendee  made  the  contract 
with  knowledge  that  the  vendor  was  not  au- 
thorized to  act  for  such  other  part  owners. 
Melln  v.  Woolley,  103  Minn.  498,  116  N.  W. 
654,  946,  22  L.  R.  A.  (N.  S.)  B95.  The  au- 
thorities are  considered  and  the  rules  whidi 
govern  in  su(^  situations  are  pointed  out  in 
that  caseL  In  the  present  case  defendant 
contracted  on  his  own  behalf  and  as  agent 
for  the  heirs  of  William.  He  in  fact  acted 
without  anthorlty  in  making  the  contract 
as  agent  for  the  heirs  of  William,  but  the 
court  found  that  plaintiffs  had  no  notice 
or  knowledge  that  he  lacked  such  authority. 
We  think  the  evidence  is  ample  to  sustain 
this  finding  and  that  the  case  fttlls  within 
the  rule  applied  in  the  Melln  Case.  Defend- 
ant insists  that  in  order  to  bring  the  case 
within  this  rule  it  must  appear  that  he  rep- 
resented that  he  possessed  the  authority 
which  he  assumed  to  exercise ;  that  it  is  con- 
ceded that  he  never  met  plaintiffs  nor  had 
any  correspondence  with  them  until  after  the 
contract  had  been  repudiated  by  William's 
widow;  and  that  consequently  he  could  have 
made  no  representations  to  them.  We  think 
that  bis  execution  of  the  contract  as  agent 
for  the  heirs  of  William  was  a  sufficient  rep- 
resentation that  he  had  authority  to  act 
for  them.  No  claim  is  made  that  plaintiffs 
had  any  knowledge  as  to  William's  heirs  or 
as  to  defendant's  right  to  represent  them  ex- 
cept such  as  was  given  by  the  contract  itself. 
The  contract,  without  giving  her  first  name, 
designated  the  widow  of  William  as  one  of 
the  parties  of  the  first  part,  and  defendant 
urges  that  this  fact  and  the  fact  that  the  con- 
tract was  not  signed  by  her  was  notice  to 
plaintiffs  that  it  was  incomplete  and  brings 
the  case  within  the  rule  applied  in  Stub  v. 
Grimes,  38  Minn.  317,  37  N.  W.  444.  She 
was  one  of  the  heirs  of  William  under  the 
statute.  When  the  contract  was  delivered  to 
plaintiffs  it  had  been  executed  by  defend- 
ant as  agent  for  all  these  heirs  and  purported 
to  be  complete;  and  we  think  that  naming 
the  widow  as  a  party  to  tlie  contract,  in  the 
recitals  therein,  was  not  sufficient  to  require 
the  court  to  find  that  plaintiffs  were  diarge- 
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able  with  notice  that  defendant  lacked  aa- 
thorlty  to  act  for  her. 

[4]  3.  Defendant  also  qnestions  the  an- 
thority  of  Gaffney  to  deliver  the  contract  to 
plaintiffs.  Defendant  took  two  copies  of  the 
contract  executed  by  plaintiffs  and  took  the 
checks  for  the  initial  payment  and  cashed 
them.  He  could  hardly  expect  to  receive 
this  money  and  an  obligation  binding:  plain- 
tiffs without  fsiylng  them  an  obligation  bind- 
ing lum  Moreover  Gaffney  was  his  agent, 
auu,  if  there  was  any  understanding  between 
them  that  the  contract  was  not  to  be  deliver- 
ed to  plaintiffs  until  it  had  been  signed  by 
the  widow  of  William,  and  the  weight  of  evi- 
dence Is  to  the  contrary,  there  is  no  claim 
that  plaintiffs  had  any  knowledge  of  such 
understanding. 

We  are  convinced  that  the  trial  court  dis- 
posed of  the  case  correctly  and  the  order 
appealed  from  is  affirmed. 


O'NEIL  V.  DAVIDSON.     (No.  22226.) 

(Snpreme  Court  of  Minnesota.    July  15, 1921.) 

(Svltaliua  hv  th«  Court.) 

1.  Brokers  «s»8(3)— FlRdlno  that  brokers  n»- 
getlattsg  lease  of  offloe  building  was  lessor's 
agent  sustained. 

The  evidence  is  sufficient  to  sustain  a  find- 
ing that  a  broker  who  negotiated  a  lease  of 
certain  property  in  controversy  was  the  agent 
of  the  lessor. 

2.  LandlortI  and  tsnaot  «=323l (7) —Evidence 
sustaining  findinig  tliat  lessor's  broker  Induc- 
ed sxscution  of  lease  by  untrue  statemsot 
of  Inooms  of  expenses. 

There  is  evidence  that  the  broker  submit- 
ted to  the  lessee  an  untrue  statement  of  the 
income  of  the  property  and  the  expenses  of 
operation,  as  a  statement  covering  the  preced- 
mg  year.  If  the  broker  was  the  agent  of  the 
lessor,  it  is  not  material  when  or  by  whom 
the  statement  was  prepared. 

3.  Landlord  and  tenant  C=>23l(7)  —  EvIdsneo 
sustaining  finding  that  lessee  relied  In  ex- 
ecuting the  lease  upon  untrue  statement  as  to 
expenses  of  operation. 

There  is  evidence  that  the  lessee  relied  on 
the  statement  as  to  expenses  of  operation. 

4.  Landlord  and  tenant  $=9231(7)— That  les- 
see discovsred  untrue  character  of  represen- 
tations as  to  IncofflB  before  taking  possession 
held  not  to  charge  him  with  knowledge  as  to 
expenses  of  operation. 

The  evidence  was  not  conclusive  that  the 
lessee  waived  the  alleged  fraud.  The  tact  that 
before  taking  possession  he  discovered  the  un- 
true character  of  the  portion  of  the  statement 
relating  to  income  does  not  conclusively  charge 
bim  with  knowledge  of  the  facts  as  to  the  por- 
tion relating  to  expenses  of  operation. 


9.  Landlord  and  tenant  «=>233(4)— Instraetlon 
ts  to  lessee's  damages  in  aotlos  for  rent  of 
office  building  held  supported  by  evidenoo. 

There  Is  evidence  to  sustain  the  finding  of 
damages  on  the  theory  on  which  the  case  was 
submitted. 

Appeal  from  District  Court,  Bamsey  (boun- 
ty;  J.  C.  Michael,  Judge. 

Action  by  Michael  J.  O'Meil  against  Wat- 
son P.  Davidson  to  recover  rent,  with  coun- 
terclaim by  defendant  Verdict  for  plaintiff 
for  less  than  amount  claimed.  A  denial  of 
defendant's  motion  for  a  new  trial  was  af- 
firmed on  appeal  (180  N.  W.  102).  Plaintiff 
moved  for  Judgment  notwithstanding  the  ver- 
dict, motion  denied,  and  judgment  was  en- 
tered, and  plaintiff  appeals.    AUirmed. 

Baldwin  Schroeder  and  Linus  O'Malley, 
both  of  St  Paul,  for  appellant 

Llghtner  &  Toung,  of  St  Paul,  for  respond- 
ent 

HALIiAM,  J.  On  Mardi  22,  1917,  plalntifC 
leased  to  defendant  the  Globe  Building,  an 
office  building  in  St  Paul,  for  the  term  of  99 
years.  The  first  year's  rent  was  paid  In  ad- 
vance, and  thereafter  defendant  paid  rent 
monthly  until  April  1, 1919.  Thla  action  was 
brought  to  recover  $S,000,  the  rent  ft'om 
April  to  August  1919,  Inclusive.  Defendant 
counterclalmed,  alleging  damages  for  mis- 
representations inducing  the  lease.  The  Jury 
returned  a  verdict  for  plaintiff  In  the  sum 
of  $886.94.  They  thus  aUowed  defendant  $4,- 
213.06  on  his  counterclaim.  Defendant 
moved  for  a  new  trial,  contending  that  he 
was  entitled  to  greater  damages.  The  mo- 
tion was  denied  and  defendant  appealed. 
The  order  was  affirmed.  O'Nell  v.  Davidson, 
180  N.  W.  102.  Plaintiff  moved  for  Judg- 
ment notwithstanding  the  verdict  The  mo- 
tion was  denied  and  Judgment  was  entered. 
Plaintiff  has  now  appealed. 

[1,2]  1.  The  representations  relied  upon 
are  alleged  to  have  been  made  by  William 
Egeland,  a  broker  concerned  In  the  negotia- 
tion of  the  le&se.  The  claim  is  that  E^gelnnd 
submitted  a  written  statement  showing  that 
the  gross  annual  rent  of  ttie  building  was 
$33,168,  and  the  total  annual  expense  of 
maintenance  and  (q;>eratlon  was  $15,557.80, 
and  that  these  figures  were  untrue. 

Plaintiff  contends  that  the  proof  Is  not 
sufficient  to  show  that  Egeland  was  his 
agent.  We  think  it  Is.  It  appears  that  Ege- 
land bad  some  talk  with  defendant  pertain- 
ing to  a  lease  of  the  Globe  Building  before 
he  secured  any  agency  agreement  from  plain- 
tiff, but  this  is  not  uncommon  and  Is  not 
necessarily  inconsistent  with  his  ultimate 
agency  for  plaintiff.  Egeland  testified  tliat 
he  was  plaintiff's  agent;  that  he  had  an 
oral  agreement  with  plaintiff  to  act  as  his 
agent  for  a  stipulated  commission  long  be- 
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fore  the  lease  was  closed  and  that  on  the 
same  day  on  which  the  lease  was  closed,  an 
agreement  between  them  was  made  In  writ- 
ing, which  agreement  recited  that  Egeland 
had  negotiated  the  lease  for  plaintiff,  and  in 
which  plaintiff  agreed  to  pay  Egeland  a  com- 
mission. Plaintiff  denied  the  agency  and 
gave  such  an  explanation  of  the  mailing  of 
the  written  contract  that  It  was  probably  not 
conclusive  upon  him  but  the  evidence  is  suf- 
ficient to  sustain  a  finding  that  Egeland  was 
plaintiff's  agent. 

As  above  stated,  the  claim  of  misrepre- 
sentation is  that  during  the  course  of  the  ne- 
gotiation, Egeland  submitted  to  defendant  a 
statement  containing  an  untrue  cihowing  of 
the  income  of  the  building  and  the  expense 
of  its  operation.  This  statement  showed 
"gross  rentals  $33,168,"  and  "expenses"  ag- 
gregating $16,557.80,  Itemized  under  sub- 
headings as  follows:  Taxes,  $4,128;  insur- 
ance, $250;  coal,  $3,860;  water,  $325;  light, 
$540;  labor,  $9,340;  toilet  service,  $124.80; 
r^aini  and  Inddentala,  $1,000 — showing  also 
a  balance  to  the  good  of  $17,610.20. 

It  is  not  shown  that  plaintiff  prepared 
tbia  statement,  but  this  is  not  material.  If, 
as  the  Jury  found,  Egeland  was  plaintiff's 
agent,  the  result  of  his  submitting  It  is  the 
same  as  though  it  had  been  prepared  by 
plaintiff  himself. 

The  statement  was  an  old  one  \rtilch  be- 
laud had  in  bis  Office,  but  the  evidence  sus- 
tains a  flnding  that  It  was  submitted  to  de- 
fendant as  a  statement  as  of  the  preceding 
year.  There  were  large  Items  of  expense  such 
as  for  power  and  manager's  charges  which 
were  not  mentioned  In  the  statement,  but  we 
think  It  Is  a  permissible  inference  from  de- 
fendant's evidence  that  it  was  submitted  as 
a  complete  statement.  The  evidence  shows 
that  the  actual  expenses  were  substantially 
more  than  the  total  of  the  statement  sub- 
mitted, or  In  other  words,  that  the  statement 
was  untrue. 

[S]  S.  Plaintiff  contends  that  defendant 
did  not  rely  on  this  statement.  His  testi- 
mony is  that  he  did. 

The  evidence  is  that  defendant  discovered 
the  farts  as  to  the  rental  return  prior  to  the 
time  that  he  took  possession  of  the  building. 
Any  representation  as  to  rentals  was  there- 
fore waived  and  was  properly  eliminated  by 
the  trial  court. 

We  think  there  is  sufficient  evidence  that 
defendant  relied  on  the  representations  as  to 
the  expenses  as  shown  In  the  statement.  In 
one  part  of  defendant's  testimony,  he  said 
he  relied  on  the  showing  of  the  statement  as 
to  the  net  return,  but  this  does  not  seem  to 
us  at  all  conclusive  that  he  placed  no  reli- 
ance on  the  showing  of  expense  of  mainte- 
nance. This  was  one  of  the  items  that  went 
to  make  up  the  net  return.  Even  If  he  was 
Influenced  only  by  the  net  return,  he  might 


be  misled  by  a  statement  false  only  as  to  the 
Items  on  one  side  of  the  ledger. 

There  is  evidence  that  defendant  knew  that 
there  was  some  expense  for  power  and  man- 
ager's charges,  but  we  think  it  does  not  con- 
clusively appear  that  he  knew  these  expens- 
es were  not  included  in  the  statement 

It  appears  that  defendant  was  a  man  of 
large  experience  In  realty  matters,  but  we 
still  think  a  Jury  might  find  that  he  bad 
been  deceived. 

14]  4.  Nor  do  we  tliiiik  the  proof  cmclu- 
sive  that  defendant  waived  the  fraud  for 
which  he  recovered  damages.  The  damages 
recovered  were,  by  the  court's  instructions, 
limited  to  those  arising,  prior  to  the  discov- 
ery of  the  falsity  of  the  representation. 
From  the  amount  of  damages  allowed,  we 
must  Infer  that  the  Jury  found  that  the  fal- 
sity of  the  representations  was  not  dis- 
covered for  something  like  the  period  of  a 
year.  The  claim  of  waiver  is  based  on  the 
contention  that  defendant  was  charged  with 
knowledge  of  the  falsity  of  these  repreaenta- 
tlons  at  the  time  he  took  possession  under 
the  lease;  The  evidence  as  to  this  Is  not  con- 
clusive against  defendant.  He  had  knowl- 
edge at  that  time  of  the  taldty  of  the  state- 
ment as  to  rentals,  but  there  Is  evidence  tliat 
he  bad  not  such  knowledge  as  to  the  expens- 
es. Nothing  In  the  decision  on  the  former 
appeal  was  intended  to  conclude  defendant 
on  this  point- 

{6}  5.  The  court  instructed  the  jury  that 
the  measure  of  damages  was  the  difference 
between  the  represented  expense  and  the  ac- 
tual expense  of  operation,  frum  the  time  of 
the  commencement  of  the  lease  until  de- 
fendant was  chargenUe  with  knowledge  of 
the  true  state  of  facta.  No  exception  was 
taken  to  this  charge  and  no  error  Is  predicat- 
ed upon  It.  There  Is  evidence  from  which 
the  Jury  might,  on  this  basis,  compute  dam- 
ages In  the  amount  allowed. 

Judgment  affirmed. 


TENNANT  v.  RAFFERTY  at  al.    (No.  4841.) 

(Supreme  Court  of  Konth  Dakota.     June  23, 
1921.) 

Laadlonl  and  tenant  €=»92(l)  —  Spaclflo  per* 

formance  ^=357— Contract  for  sale  of  land 

held  to  constitute  binding  contract. 

An  option  clause  in  a  lease:   "Party  of  the 

first  part  hereby  agrees  to  give  the  party  of 

the   second   part   a   chance   to   buy   said   land, 

•    *    *    any  time  between  this  date  and  March 

1,  1920,  for  the  sum  of  $20  per  acre,  or  $6,400, 

payable    as    follows:     Cash  {)ayment,    $1,400; 

and  $6,000  on  five  years'  time,  on  or  before,  at 

6  P.  C.  P.  A.  interest"— AeW  to  contain  enongb 

to  constitate  a  binding  coatraet  to  sell  the  land, 

where  lessee  tendered  the  full  amount  of  the 

purchase  price,  and  ccourt  erred  in  sustaining  a 
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demuTNt  to  complahit  praying  for  apedfic  per- 
fonnance. 

Appeal  from  Circuit  CJourt,  Potter  County; 
X  H.  Bottum,  Judge. 

Action   by  !>.   Ei.  Tennant  against  James 

Ratferty,  as  administrator  of  the  estate  of 

Michael  F.  Bafferty,  deceased,  and  others. 

From  an  order  sustaining  a  demurrer,  plaln- 

.tlfl  apipeals.    Beversed. 

James  R.  McGee,  of  Salem,  for  appellant. 
O'Keefle  &  Auldrldge,  of  Gettysburg,  for 
respondents. 

POIiLET,  P.  J.  Action  for  specific  per^ 
formance  of  a  contract  to  convey  real  prop- 
erty. Defendants  demurred  to  the  plalntUTs 
complaint,  on  the  ground  that  It  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  sustained,  and 
plaintiff  appeals. 

The  contract  inrolTod  Is  a  lease  of  a  half 
section  of  land  In  Potter  county  for  a  iierlod 
of  three  years,  with  an  option  to  the  lessee 
to  purdiase  the  land  during  the  life  of  the 
lease.  The  clause  In  the  contract  granting 
the  alleged  <vtlon  ia  stated  as  follows: 

"Party  of  the  first  part  hereby  agrees  to  glv« 
the  party  of  the  second  part  a  chance  to  buy 
said  land,  •  •  •  any  time  between  this  date 
and  March  },  1920,  for  the  sum  of  $20  per  acre, 
or  96,400,  payable  as  follows:  Cash  payment, 
11,400;  and  $5,000  on  fire  years'  time,  on  or 
before,  at  5  P.  0.  P.  A.  interest.  Party  of  the 
second  part  agrees  not  to  make  any  charges  for 
improTements  on  said  land  described  within." 

Pursuant  to  the  terms  of  the  agreement, 
plaintiff  entered  Into  possession  of  the  land, 
and,  relying  upon  his  right  to  purchase  the 
same,  made  improvements  thereon  to  the 
▼aloe  of  $6,000.  During  the  spring  of  1919 
the  owner  and  lessor  of  the  land  died,  and 
James  Bafferty,  one  of  the  defendants,  was 
appointed  administrator  of  decedent's  estate. 
The  other  defendants  are  heirs  at  law  of  de- 
cedent Within  the  time  limited  by  the  op- 
tion clause  in  the  contract  plaintiff  undertook 
to  exercise  bis  right  to  purchase  the  land. 
He  offered  the  defendants  the  entire  contract 
price  of  the-  land,  and  demanded  that  tbey 
execute  a  conveyance  of  the  title  to  him.  De- 
fendants refused  to  accept  the  tender  or  to 
execute  a  deed.  Plaintiff  then  tendered  de- 
fendants $1,400  in  cash  and  notes  for  the  bal- 
ance In  five  years,  with  interest  at  6  per  cent, 
payable  annually,  and  secured  by  a  mortgage 
on  the  land.  This  tender  and  demand  de- 
f^idants  also  refused,  and  plaintiff  brought 
this  action  to  compel  performance. 

Defendants'  reason  for  refusing  to  carry 
out  the  terms  of  the  agreement  is  that  such 
agreement  is  incomplete,  indefinite,  and  un- 
certain. In  support  of  this  position  defend- 
ants dalm  that  the  contract  does  not  provide 
for  the  giving  of  any  note  or  security  for 


the  deferred  payment  on  the  purchase  price, 
and  does  not  specify  whether  the  Interest  on 
the  deferred  payment  is  payable  annually, 
or  not  until  final  payment  is  made.  Neither 
of  these  grounds  Is  well  taken.  While  it  Is 
customary  to  take  notes  secured  by  mortgages 
for  deferred  payments  on  sales  of  real  es- 
tate, there  Is  no  law  that  requires  it,  and  la. 
this  case  there  was  no  occasion  for  it.  The 
contract  does  not  provide  for  a  conveyance  of 
the  title  until  the  purchase  money  is  all  paid. 
So  long  as  the  grantor  retains  the  title,  there 
Is  no  occasion  for  a  mortgage. 

In  order  to  exercise  his  option  to  purchase, 
the  grantee  is  required  to  pay  $1,400  In  cash. 
The  balance  of  $5,000  he  may  pay  at  his  op- 
tion at  any  time  "on  or  before"  five  years 
after  the  first  payment,  and  the  right  to  pur- 
chase implies  the  right  to  a  conveyance  of 
the  title  when  the  purchase  money  is  all  paid. 

It  is  also  contended  by  defendants  that  it 
cannot  be  determined  whether  the  clause, 
"5  P.  O.  P.  A.  interest,"  where  used  in  the 
contract,  means  interest  at  6  per  cent,  per 
annum,  without  specifying  when  payable,  or 
Interest  at  6  per  cent  payable  annually.  But 
it  is  not  necessary  to  consider  this  question. 
Plaintiff  had  the  privilege  of  paying  ail  caA, 
and  his  tender  of  the  full  amount  of  the  pur- 
chase price  eliminated  the  question  of  in- 
terest 

While  the  contract  set  out  in  the  complaint 
is  not  very  artistically  drawn,  we  believe  it 
contains  enough  to  constitute  a  binding  con- 
tract to  sell  the  land  involved,  and  the  de- 
murrer should  have  been  overruled. 

The  order  appealed  from  i»  zeversed. 


TABOUR  REALTY  CO.  V.  NELSON,  Clerk  wf 
Circuit  Court,  et  al.    (No.  4832.) 

(Supreme  Court  of  South  Dakota.   Aug,  16, 
1921.) 

Judgmaat  9s»683— Does  not  astop  assignee  of 
olaim  found  fraudulent  wher*  assigneo  was 
not  a  party. 
A  judgment  finding  that  the  assignment  of 
a  claim  to  the  funds  in  the  bands  of  the  re- 
ceiver appointed  in  foreclosure  proceedings  was 
a  fraud  upon  the  court,  and  that  the  claimant 
end  the  assignee  were  estopped  from  claiming 
any  right  to  the  funds  is  not  conclusive  against 
the  assignee  where  the  judgment  was  rendered 
In  action  in  which  the  assignee  was  not  made 
a  par^. 

Appeal  from  drcnit  Court,  Brown  Coun- 
ty; Frank  Andersen,  Judge. 

Action  by  the  Tabour  Realty  Con\pany 
against  N.  B.  Kelson,  as  Clerk  of  the  Circuit 
Court  of  Brown  County,  and  another.  From 
an  order  sustaining  a  demurrer  to  the  com- 
plaint, plaintiff  appeals.    Beversed. 
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Amos  N.  Goodman,  of  Aberdeen,  for  appel- 
lant 

Van  Slyk©  &  Agor,  of  Aberdeen,  for  re- 
spondents. 

SMITH,  J.  Appeal  from  an  order  sustain- 
ing a  demurrer  to  plaintUTs  complaint.  The 
complaint  alleges  substantially  the.  following 
facts:  In  April,  1016,  the"  First  National 
Bank  of  Aberdeen  began  an  action  to  fore- 
dose  a  mortgage  given  by  one  Cranmer  and 
bis  wife,  in  which  action  one  Qannon  was 
appointed  receiver  of  the  rentals  of  the  mort- 
gaged property  pending  snlt  After  fore- 
closure and  deed  in  January,  1918,  the  re- 
ceiver made  final  report  disclosing  net  pro- 
ceeds of  such  rentals  in  his  hands  to  the 
amount  of  $1,608.98.  On  September  4,  1918, 
tbe  trial  court  entered  an  order  approving 
and  allowing  said  report  and  directing  the 
receiver  to  pay  over  said  money  to  the  Cran- 
mers.  Thereafter,  and  oa  September  28, 
1918,  Suttle,  the  defendant  in  thU  action, 
commenced  an  action  against  the  Cranmers. 
In  that  action  Gannon  was  served  as  gar- 
nishee, and  made  return  denying  that  be  had 
In  his  possession  money  or  property  belong- 
ing to  the  Cranmers.  Said  return  also  set 
forth  tbe  receivership  proceedings  above  re- 
ferred to,  stating  that  be  had  in  his  posses- 
sion as  such  receiver  $1,606.98;  that  an  order 
tiad  been  entered  by  the  court  in  tbe  fore- 
closure action  directing  blm  to  pay  said 
money  to  tbe  Cranmers;  that  prior  thereto 
there  had  been  exhibited  to  him  a  written 
assignment  purporting  U>  be  executed  by  the 
Cranmers  assigning  tbe  funds  in  bis  hands 
as  receiver  to  tbe  Tabour  Realty  Company, 
wbtdi  assignment  he  ignored;  that,  at  tbe 
time  tbe  order  was  entered  directing  the  re- 
ceiver to  turn  the  funds  over  to  tbe  Cran- 
mers, one  Goodman,  an  attorney  at  law,  act- 
ed for  and  represented  the  Cranmers,  and 
was  also  attorney  for  tbe  Tabour  Realty 
Company,  assisting  In  procuring  said  order 
of  September  4,  1918,  all  of  said  parties  hav- 
ing knowledge  of  said  purported  assignment 
of  said  funds  to  the  Tabour  Realty  Company ; 
that  demand  Iiad  been  made  for  payment  of 
said  fund  to  the  Tabour  Realty  Company; 
that  said  receiver  did  not  know  to  whom  said 
money  belonged,  whether  to  the  Cranmers, 
to  the  Tabour  Realty  Company,  or  whether 
acoomitable  as  gnrnlsbee  in  the  action  by 
Suttle  against  tbe  Cranmers,  and  that  he 
would  pay  the  money  as  directed  by  the 
court. 

The  complaint  further  alleges  that  about 
February  4,  1918,  the  Cranmers  assigned  In 
writing  and  conveyed  to  tbe  Tabour  Realty 
Company,  plaintiff  herein,  the  money  thus  in 
the  hands  of  Gannon  as  receiver;  tbat  the 
Talwur  Realty  Company,  In  February,  1918, 
presented  said  written  assignment  to  said  re- 
ceiver, and  demanded  said  money,  which  de- 
mand was.  and  at  all  times  bas  been  refused ; 
tbat  tbe  defendants  Suttle  and  Nelson  at  all 


times  knew  that  said  fimd  had  been  assigned 
to  Tabour  Realty  Company  as  disclosed  by 
the  answer  of  Gannon  in  tbe  garnishment 
proceeding ;  tbat  in  the  action  begun  by  Sut- 
tle on  September  28,  1918,  In  which  Gannon 
was  served  as  garnishee,  tbe  summons  and 
complaint,  together  with  the  g;amishment 
summons,  were  served  on  the  Cranmers  in 
Minneapolis  on  November  18,  1918;  there- 
after, on  May  12,  1919,  the  Cranmers  being 
in  default,  the  trial  court  entered  Judgment 
against  them  in  favor  of  Suttle  for  $1,394.16, 
and  further  ordered  and  adjudged  tbat  the 
funds  in  the  hands  of  Gannon  as  garnishee 
be  applied  in  satisfaction  of  said  judgment, 
that  said  Gannon  deliver  said  fund  to  de- 
fendant Nelson,  then  clerk  of  said  court,  and 
that  said  clerk  ^pply  the  same  in  satisfaction 
of  a  special  execution  issued  on  said  judg- 
ment, which  was  done — Suttle  receiving  from 
the  clerk  the  amount  of  bis  said  judgment 
and  costs,  out  of  said  moneys.  In  addition 
to  findings  of  fact  and  conclusions  of  law 
upon  which  said  judgment  was  entered,  the 
trial  court  also  made  and  entered  tbe  follow- 
ing finding  of  fact: 

"VI.  Tbe  court  farther  finds  from  tbe  evi- 
dence that  S.  H.  Cranmer  and  Tabour  Realty 
Company  are  estopped  from  claiming  any  part 
of  the  funds  in  the  bands  of  said  garnishee 
defendant,  Fred  Gannon,  for  the  reason  that 
a  fraud  was  perpetrated  upon  tbe  court,  in 
that  the  defendants  claim  to  have  assigned  such 
fund  to  the  Tabour  Realty  Company,  and  at 
the  same  time  the  defendant  S.  H.  Cranmer 
was  representing  the  Tabour  Realty  Company 
as  attorney,  and  that  thereafter  a  judgment 
was  entered  in  tbe  above  court  in  favor  of  S. 
H.  Cranmer  and  Emma  A  Cranmer  with  the 
knowledge  and  consent  of  the  Tabour  Realty 
Company;  and  that  by  reason  thereof,  botli 
Emma  A.  Cranmer  and  S.  H.  Cranmer  and  Ta- 
boar  Realty  Company  are  estopped  from  hav- 
ing or  claiming  to  have  any  right  in  and  to 
the  funds  in  the  hands  of  said  garnishee  de- 
fendant Fred  Gannon,  and  that,  by  virtue  of 
the  proceedings  herein,  the  plaintiff  J.  H.  Suttle 
is  entitled  to  all  of  such  proceeds." 

Upon  this  finding  of  fact  tbe  trial  court 
entered  judgment  decreeing  an  estoppel 
against  the  Cranmers  and  tbe  Tabour  Re- 
alty Company  from  claiming  any  interest  in 
the  funds  in  the  bands  of  Gannon,  and  fvur- 
ther  adjudged  that,  upon  payment  by  Fred 
Gannon  of  said  funds  to  the  clerk  of  court, 
tbe  said  Gannon  be  relieved  from  all  liability 
as  garnishee  and  from  all  liability  on  account 
of  funds  rpmainlng  in  his  hands  as  receiv- 
er in  tbe  case  of  First  National  Bank  against 
tbe  Cranmers.  Upon  all  the  foregoing  facts 
set  forth  In  tbe  complaint,  respondent  con- 
tends that  tbe  Tabour  Realty  Company, 
plaintiff  In  this  action,  cannot  recover  the 
funds  in  the  hands  of  defendant  Suttle,  for 
that  the  foregoing  finding  of  fact  and  judg- 
ment constitute  a  binding  estc^pel  against 
such  claim.  It  la  appellant's  contentlmi  that 
no  such  estoppel  can  exist  for  the  reason  tbat 
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the  Tabour  Bealty  Company  was  never  made 
a  party  defendant  In  said  action  or  to  said 
gamlsbment  proceedings  against  Gannon. 
Tiie  Tabour  Realty  Company  was  not  a  party 
to  the  garnisbment  proceedings,  nor  was  it 
a  party  to  the  action  of  Suttle  against  the 
Cranmers  in  which  said  finding  of  fact  and 
Judgment  of  estoppel  were  entered,  and  is 
In  no  manner  otherwise  estopped  or  bound 
thereby.  No  Judgment  or  decree  against  any 
person  is  valid  or  binding  unless  founded 
upon  and  entered  pursuant  to  due  process  of 
law.  The  demurrer  in  this  case,  so  far  as 
it  was  founded  upon  improper  Joinder  of 
parties  or  causes  of  action,  is  disposed  of  by 
the  decision  of  this  court  in  Robinson  v. 
Nelson  et  al.,  183  N.  W.  874,  not  yet  [official- 
ly] reported.  We  are  of  the  view  tbat  the 
complaint  states  a  cause  of  action  and  that 
the  trial  court  erred  In  sustaining  the  demur- 
rer thereta 
The  order  of  the  trial  court  is  reversed. 


BAXTER  V.  PARK. 

DOWD  V.  SAME. 

(Nm.  4894.  4895.) 

(Supreme  Court  of  South  Dakota.     Aug.  15, 
1921.) 

1.  Negligence  «=>29— Duty  to  child  msantlal 
elemeot. 

A  landowner  cannot  be  held  liable  for  in- 
jurie*  to  a  child  upon  tiis  premises,  any  more 
tlian  for  injuries  to  an  adult,  unless  the  dr- 
cumstancea  were  such  that  the  landowner  owed 
some  duty  to  the  child. 

2.  Negligence  «=339— Landowner's  duty  to  chil- 
dren defined. 

An  owner  of  land,  who  places  dangerous 
articles  or  structures  upon  bis  own  premises, 
80  Bitaated  that  children  of  tender  years,  un- 
conscious of  danger,  may  be  led  by  childish 
curiosity  and  impulBe  to  enter  upon  such 
premises,  owes  to  such  children  the  duty  to 
take  such  precautions  as  may  be  reasonable 
under  the  particular  circumstances  to  avoid 
the  danger  to  them  which  be  knows,  or  may 
be  reasonably  expected  to  know. 

3.  Negligence  ®=339— Complaint  for  death  of 
children  attracted  by  unprotected  excavation 
held  to  state  cause  of  action. 

Complaints,  alleging  that  defendant  had 
made  an  excavation  on  his  premises,  the  walls 
of  which  were  sand  and  gravel  likely  to  fall 
at  any  time,  that  defendant  knew  that  ciiildren 
were  attracted  by  the  excavation,  but  that  no 
guards  were  put  up  around  the  excavation, 
state  a  cause  of  action  for  the  death  of  children 
killed  by  a  caving  in  of  the  excavation  wall 
while  they  were  playing  thereunder. 

Appeal    from    Circuit    Court,    Oodlngton 
County ;  W.  N.  Skinner,  Judge. 


Separate  actions  by  Emma  Baxter,  as  ad- 
ministratrlz  of  the  estate  of  OrvlUe  Claude 
Baxter,  deceased,  and  by  Mary  Dowd,  as 
administratrix  of  John  Joseph  Dowd,  deceas- 
ed, against  Herbert  Park,  to  recover  damages 
for  death  of  plaintiff's  intestates.  From  an 
order  sustaining  demurrer  to  the  complaint 
in  each  action,  the  plaintiffs  appeal.  Revers- 
ed. 

McFarland  dc  Kremer,  of  WatertoWn,  for 
appellants. 

Mather  &  Stover,  Hanten  &  Hanten,  and 
A.  R.  Henrikson,  all  of  Watertown,  for  re- 
spondent. 

SMITH,  J.  Appeal  from  an  order  of  the 
circuit  court  of  Codington  county  sustaining 
defendant's  demurrer  to  plaintiff's  complaint. 
The  complaint  alleges  that  the  defendant 
was  the  owner  of  certain  lots  In  the  business 
district  of  the  city  of  Watertown;  that  prior 
to  the  summer  of  1919  he  had  caused  cer- 
tain excavations  about  8  feet  deep  to  be  made 
on  said  grounds,  which  excavations  disclosed 
a  sand  and  gravel  bottom  and  side  walls  of 
sand  and  gravel;  that  defendant  thereupon 
constructed  walls  of  cement  on  the  easterly, 
southerly,  and  northerly  sides  thereof;  that 
in  the  summer  of  1919  he  caused  a  continua- 
tion of  said  excavation  to  be  made,  extend- 
ing a  considerable  distance  westerly  from 
the  original  excavation ;  that  the  walls  of 
said  additional  excavation,  also  8  feet  deep, 
were  of  a  sandy  and  gravel  nature,  likely 
to  fall  at  any  time,  as  defendant  well  knew, 
and  were  left  In  that  condition,  and  that  no 
guards  of  any  sort  or  nature  were  put  up 
around  or  about  said  excavation  to  keep 
children  of  tender  age  therefrom,  or  to  warn 
them  of  danger,  or  to  protect  said  side  walls 
from  caving  in;  that  said  excavation  was  tan- 
mediately  adjacesit  to  a  traveled  pnUio 
street  in  the  business  part  of  the  city,  and 
was  adjacent  to  and  surrounded  on  the  other 
three  sides  by  traveled  paved  alleys;  and  that 
a  traveled  path  or  track  led  from  the  alley 
on  the  north  and  from  that  on  the  soutb 
down  Into  the  excavation;  tbat  said  excava- 
tion had  been  used  for  many  months  by 
children  for  plajring  In;  that  sudi  children 
were  attracted  thereto  by  the  walls  and 
the  character  of  sucb  excavation,  the  same  be- 
ing sand  and  gravel,  all  of  which  was  known 
to  defendant;  that  It  was  his  duty  to  safe- 
guard the  same,  and  that  he  was  negligent 
in  failing  so  to  do ;  that  on  October  24, 1919, 
Orville  Claude  Baxter,  seven  years  of  age, 
together  with  other  children,  were  attracted 
Into  said  excavation,  without  knowledge  of 
danger  from  caving  of  said  walls,  with  the 
result  that  he  and  another  young  boy  were 
killed  by  the  caving  in  of  the  wall. 

The  real  question  sought  to  be  presented 
by  the  demurrer  .Is  the  applicability  of  the 
rule  embodied  In  a  class  of  decisions  known 
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as  the  Turntable  Cases,  to  the  particular 
facts  alleged  In  the  complaint.  That  mle 
seems  to  have  been  originally  adopted  and 
applied  In  this  country  In  Sioux  City  and 
Padflc  Railroad  Co.  ▼.  Stout,  17  WaU.  657, 
21  L.  Ed.  745,  citing  as  authority  R.  Oo.  ▼. 
Gladmon.  15  WalL  401,  21  L.  Ed.  115.  The 
gist  of  that  decision  is  stated  in  the  follow- 
ing language: 

*7n  fact  this  doctrine  is  not  treated  as  an 
exception  to  the  law  relating  to  trespassers, 
but  ratber  as  a  part  of  the  law  applicable  to 
the  rights  of  'invitees,'  to  whom  the  owner 
owes  the  duty  of  exercising  care  for  their 
safety." 

Discussing  the  circumstances  under  which 
a  child  of  tender  years  might  or  might  not 
t>e  considered  an  "invitee,"  the  court  said: 

"If  the  defendant  did  know,  or  bad  good  rea- 
son to  believe,  under  the  circumstances  of  the 
case,  the  children  of  the  place  would  resort 
to  the  turntable  to  play,  •  •  *  they  would 
be  deemed  invitees,'  in  which  case  the  owner 
owes  the  duty  of  exerdsing  care  for  their 
safety." 

On  the  other  hand,  discussing  conditions 
under  which  the  defendant  might  or  might 
not  be  deemed  guilty  of  actionable  negligence 
In  respect  to  an  invitee,  the  court  says: 

"The  machine  in  question  is  part  of  the  de- 
fendant's road  which  was  lawfully  constructed 
where  it  was.  If  the  company  did  not  know, 
and  bad  no  good  reason  to  suppose,  that  chil- 
dren would  resort  to  the  turntable  to  play, 
or  did  not  know  or  bad  do  reason  to  suppose 
that,  if  they  resorted  there,  tbey  would  be  like- 
ly to  get  injured  thereby,  then  you  cannot  find 
a  Terdiet  against  them." 

One  not  an  invitee  could  not  recover  dam- 
ages under  this  rule,  because  the  right  of  re- 
covery is  made  to  rest  primarily  upon  the 
question  whether  the  facts  and  circumstanc- 
es existing  were  such  that  tbey  might  be 
considered  by  a  Jury  as  amounting  to  an  In- 
vitation to  children  of  tender  years  to  go 
upon  the  premises  and  Ignorantly  to  put 
themselves  in  a  place  or  position  in  which 
injury  might  occur.  And  the  court  holds 
that,  in  determining  whether  the  particular 
facts  and  circumstances  were  such  as  to 
constitute  an  implied  invitation  to  children, 
the  ignorance,  Immaturity,  and  natural  cu- 
riosity and  impulses  of  childhood  may  be 
taken  into  account  by  a  Jury.  On  the  other 
hand,  defining  the  duty  which  the  owner  of 
premises  owes  to  such  possible  invitees,  the 
court  holds  that  it  would  be  proper  for  the 
Jury  to  determine  whether  the  defendant 
had  or  had  not  good  reason  to  suppose  that 
children  might  resort  to  the  premises,  or 
whether  the  defendant  did  or  did  not  know, 
or  had  or  had  not  good  reason  to  suppose. 


to  the  premises,  or  If  defendant  did  not  know 
and  had  no  reason  to  suppose  that,  If  chil- 
dren did  resort  there,  they  would  be  Injured, 
the  charge  of  negligence  would  be  rebutted; 
and,  even  though  the  child  was'  an  invitee 
and  was  injured,  the  defendant  would  not 
be  guilty  of  actionable  negligence. 
Respondent  contends  that: 

"In  considering  the  question  as  to  whether  a 
duty  exists,  there  is  no  distinction  between 
tlie  case  where  an  infant  is  injured  and  one 
where  the  injury  is  to  an  adult;  though  where 
the  duty  is  imposed  the  law  may  exact  more 
vigilance  in  its  discharge  as  to  the  former" 

•^nd  asks: 

"Why  should  innocent  children  have  greater 
rights  than  innocent  adults,  in  respect  to  dam- 
age resulting  from  tne  nature  of  the  premises 
upon  which  they   enter  without  permission?" 

"Remedy  against  the  landowner  for  barm 
happening  from  the  condition  of  the  premises 
is  denied  to  adults  who  are  entirely  free  from 
intent  to  violate  rights  and  whose  presence 
upon  the  land  is  due  to  pardonable  mistake  or 
to  irresistable  external  force.  The  test  is  not 
whether  their  motives  were  innocent  or  even 
laudable,  or  whether  their  conduct  was  careful, 
but  whether  they  entered  without  the  owner's 
permission.  If  so,  they  cannot  claim  that  the 
owner  was  under  duty  to  make  things  safe  for 
their  access,  or  to  give  warning  of  non|tp- 
parent  danger.  •  •  •  The  decision  turns,  not 
upon  the  presence  of  fault  in  the  plaintiff,  but 
upon  the  absence  of  fault  in  the  defendant. 
•  •  •  He  fails  because  the  landowner  owed 
him  no  doty  to  have  the  premises  in  a  safe 
condition  for  his  mtry.  ♦  ♦  •  Why  should 
the  moral  innocence  of  a  childish  intruder  raise 
a  duty  on  the  part  of  the  landowner  which  is 
not  created  by  the  moral  innocence  of  an  adult 
intruder?" 

Carried  to  Its  logical  conclusion,  this  rea- 
soning denies  a  recovery  to  any  trespasser, 
whether  Infant  or  adnlt,  except  for  an  Injury 
caused  by  the  willful  or  wanton  act  of  the 
landowner,  and  it  must  be  conceded  that 
there  are  decisions,  respectable  in  number, 
which  80  hold.  They  rest  wholly  upon  the 
legal  theory  that  the  owner  of  property  has 
an  unqualified  right  to  make  any  lawful, 
beneficial  nse  thereof,  and  owes  no  duty  to 
any  trespasser.  The  exercise  of  this  right 
has  been  held  by  some  courts  to  be  modified 
or  restrained  by  the  principle  recognized  in 
the  common  law,  and  expressed  in  the  max- 
im: "Sic  ntere  tuo  nt  allennm  tedas — One 
must  so  nse  his  own  rights  as  not  to  infringe 
upon  the  rights  of  another."  Section  45, 
Code  1919.  Logically  this  maxim  cannot 
Justify  or  excuse  a  trespasser,  for  the  rea- 
son that  no  one  possesses  the  legal  right  to 
become  a  trespasser.  Langer  v.  Goode,  21  N. 
D.  462,  131  N.  W.  258,  Ann.  Cas.  1913D,  429; 
Oreyvensteyn   v.   Hattlngh  et  al.,   21  Ann. 


that.  If  children  did  resort  there  tbey  would  I  Cas.  643.  Many  of  the  cases,  however,  wltb- 
be  likely  to  be  Injured.  In  short,  when  the  |  out  any  very  clear  definition  of  the  duty  of 
defendant  had  no  good  reason  to  suppose!  the  landowner,  a  violation  of  which  would 
that  children  might  resort  or  be  attracted    constitute  negligence,  treat  the  subject  from 


Digitized  by 


Google 


200 


184  NORTHWESTERN  REPORTER 


(S.D. 


the  standpoint  of  the  Infant's  contribatory 
negligence,  and,  adopting  the  reasoning  In 
the  Stout  Case,  say: 

"It  is  well  settled  that  the  conduct  of  an 
infant  of  tender  years  is  not  to  be  judged  by 
the  same  rule  which  governs  that  of  an  adult. 
While  it  is  the  general  rule  in  regard  to  an 
adult  that,  to  entitle  him  to  recover  damages 
for  an  injury  resulting  from  the  fault  or  neg- 
ligence of  another,  he  mast  himself  have  been 
free  from  fault,  such  is  not  the  rule  in  regard 
to  an  infant  of  tender  years.  The  care  and 
caution  required  of  a  child  is  according  to  his 
maturity  and  capacity  only,  and  this  is  to  be 
determined  in  each  case  by  the  circumstances 
of  that  case."  Edwards  v.  Railway  Co.,  21 
S.  D.  504,  110  N.  W.  832. 

[1]  We  think  it  may  be  laid  down  as  a 
principle  fnndamental  In  all  this  doss  of 
actions  that  a  landowner  cannot  be  held 
liable  unless  he  owes  to  the  injured  child  a 
duty  which  be  has  neglected.  As  was  said 
by  Justice  Lurton  in  Felton  ▼.  Aabrey,  74 
red.  363,  20  0.  O.  A.  436: 

"If  there  was  no  breach  of  duty,  then  there 
was  no  wrong,  irrespective  of  the  boy's  capac- 
ity to  know  that  what  he  was  doing  was 
dangerous." 

[2]  Probably  a  majority  of  the  decisions 
emphaslee  the  thought  that  a  child  trespass- 
er is  presumably  not  guilty  of  conscious 
negligence,  while  an  adult  presumably  Is,  and 
that  the  child,  being  only  a  technical  tres- 
passer, and  unconscious  of  and  not  charge- 
able with  negligence,  may  recover,  while  the 
adult  trespasser  may  not  But  we  are  asked. 
What  duty  does  the  landowner  owe  to  one, 
that  he  does  not  owe  equally  to  the  other,  to 
make  his  premises  safe  for  trespassers?  The 
answer  must  be  that  the  landowner  does 
owe  a  duty  to  children,  whom  he  knows  may 
be  exposed  to  such  injury,  which  he  does  not 
owe  to  an  adult,  and  which  duty  arises  only 
when  the  landowner  knows  and  is  conscious 
of  the  dangerous  character  of  the  artificial 
thing  which  he  himself  has  placed  or  created 
upon  bis  premises,  and  has  knowledge,  be- 
cause of  its  proximity  to  them,  that  children 
In  its  immediate  locality  are  or  may  be  ex- 
posed to  Injury  therefrom.  In  such  case  the 
attractive  character  of  the  object  or  struc- 
ture does  not,  in  itself,  create  the  duty, 
though  vihea  the  duty  exists  the  attractive 
character  of  the  object  may  affect  the  degree 
of  care  required  of  the  owner  to  guard 
against  possible  Injury.    As  Is  said  in  Sher- 


man &  Red&^d  on  the  Law  of  Negligence 
(6tb  Ed.)  TOL  1,  i  08: 

"The  overwhelming  weight  of  authority  both 
in  number  of  decisions  and  in  soundness  of 
reasoning  by  which  is  established  the  right  of 
little  children  to  recover  damages  for  injuries 
suifered  while  trespassing  should  alone  be  suf- 
ficient to  settle  this  question." 

This  class  of  cases  recognizes  a  new  and 
broader  duty  of  the  landowner  than  that  an- 
nqunced  In  the  Stout  Case.  But  practically 
all  the  cases  hold.  In  effect,  that  if  the  land- 
owner had  no  reason  to  suppose  that  chil- 
dren would  resort  to  the  premises,  or  had 
no  reason  to  suppose  that  they  would  be  In- 
jured if  they  did,  he  owed  no  duty  to  guard 
against  barely  possible  injury.  Talty  v.  At- 
lantic, 92  Iowa,  135,  60  N.  W.  816;  Gillespie 
V.  McOowan,  100  Pa.  147,  45  Am.  R^.  365; 
Severy  v.  Nickerson,  120  Mass.  306,  21  Am. 
Rep.  514. 

Counsel  in  their  briefs  and  upon  oral  argu- 
ment have  presented  their  views  with  great 
earnestness  and  ability,  and  have  exhibited 
unusual  industry  in  compiling  and  attempt- 
ing to  classify  the  decisions  of  the  courts  of 
the  different  states.  These  decisions,  how- 
ever, present  such  variations  of  facts,  of 
reasoning,  and  of  results,  that  we  shall  not 
attempt  to  analyze  or  review  them,  farther 
than  to  say  that  a  great  majority  of  tbem, 
either  directly  or  by  dear  implication,  sus- 
tain the  view  that  the  landowner,  who  plac- 
es dangerous  articles  or  structures  upon  his 
own  premises,  so  situated  that  children  of 
t^ider  years,  unconscious  of  danger,  and  led 
merely  by  childish  curiosity  and  impnlae,  and 
who,  living  In  proximity  to  such  premises, 
may  have  easy  access  thereto,  owes  to  such 
children  the  duty  to  take  precautions  such 
as  may  be  reasonable  under  the  particular 
circumstances  to  avoid  danger  to  them 
which  he  knows,  or  may  be  reasonably  ex- 
pected to  know,  may  exist  because  of  the 
character  of  the  article  or  structure  and  Its 
location  and  immediate  surroundings. 

[3]  We  are  of  the  view  that  the  facts  al- 
leged In  the  complaint  are  such  as  to  consti- 
tute a  cause  of  action  which  should  be  sub- 
mitted to  a  Jury.  The  above-entitled  appeals 
involve  Identical  facts  and  pleadings,  and 
are  submitted  upon  the  same  briefs  and  argu- 
ments. Both  are  disposed  of  by  this  deci- 
sion. 

The  order  of  the  trial  court  is  therefore 
reversed. 
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Miller  &  Mitchell,  of  Mltcbell,  for  appe- 
lant. 

Spangler  &  Wire,  of  Mltcbell,  for  respond- 
ents. 


(Sapreme  Oourt  of  South  Dakota.     Aug.  16, 
1921.) 

1.  School*  and  school  districts  9s>40— -Title  to 
schoolhouse  site  owned  by  clvtl  towashlp  held 
traasferred  to  new  district. 

On  the  organization  of  a  school  district 
formerly  a  part  of  another  district,  where  a 
achoolhonse  on  ground  owned  by  the  old  ciTil 
township,  but  located  in  the  new  district,  was 
awarded  to  the  latter,  the  equitable  title  to  and 
sole  benefidal  use  of  the  scboolhouse  site  was 
transferred  to  the  new  district,  and  became 
the  lawful  site  until  changed  in  the  manner 
provided  by  statute. 

2.  Schools  and  school  districts  «=>69— New  se- 
lection ot  schoolhouse  site  not  required  on 
formatiea  of  new  distrlet  where  existing  site 
awarded  to  latter. 

The  formation  of  a  new  school  district  does 
not  require  a  new  selection  of  a  schoolhouse 
site  where  an  existing  site  was  awarded  to 
the  new  district. 

3.  Scheeia  and  school  dlatriots  «=369— Selection 
of  new  sotaoolhouse  site  not  legally  author- 
ized at  a  bond  election. 

Under  Eev.  Code  1019,  {  7466,  authorizing 
electors  by  majority  vote  at  an  annual  meet- 
ing to  instruct  the  lioard  to  erect  a  new  school- 
house,  section  7457,  providing  for  a  special 
meeting  on  10  days'  notice,  giving  the  object 
thereof,  and  sections  7495  and  7496,  as  amend- 
ed by  Laws  1919,  c.  180,  making  it  the  duty  of 
the  board  to  build  and  remove  schoolhouses 
when  "lawfully  directed  by  the  electors,"  and 
to  acquire  land  therefor  for  a  site  "legally 
chosen,"  the  erection  of  a  new  schoolhouse  or 
selection  of  a  site  may  be  authorized  at  an 
annual  or  special  meeting,  but,  bond  elections 
being  held  under  different  provisions,  requiring 
20  days'  notice  of  an  election  therefor,  and  a 
ballot  in  the  form  prescribed  by  section  7593, 
these  statutes  do  not  contemplate  selection  of 
a  site  at  a  bond  election,  and  it  follows  that 
a  new  site  was  not  selected  at  an  election  on 
less  than  20  days'  notice  to  issue  bonds  to  build 
a  schoolhouse  and  purchase  a  certain  new 
site;  and,  besides,  in  any  event,  whether  the 
question  voted  on  is  viewed  as  a  two-fold  prop- 
osition to  issue  bonds  and  to  relocate  the 
site,  or  a  single  preposition  to  issue  bonds 
for  building  on  s  new  site,  the  double  proposi- 
tion was  not  divisible,  and  failed,  because  one 
proposition  failed,  and  the  single  proposition 
failed  for  lack  of  a  two-thirds  vote,  the  old 
schoolhouse  being  at  the  center  of  the  district, 
and  section  7494  requiring  such  a  vote  to 
change  it. 

Appeal  from  Circuit  Court,  Davison  Coun- 
ty:   Frank  B.  Smith, -Judge. 

Action  by  J.  P.  Youtcey  against  Badger 
School  District  No.  43,  in  Davison  County, 
South  Dakota,  etc.,  and  others.  Prom  an 
order  denying  an  injunction  pending  an  ap- 
peal plaintiff  appeals.    Reversed. 


SMITH,  3.  Appeal  from  an  ordo:  of  the 
trial  court  denying  an  injunction  pending  on 
appeal  to  this  court. 

Plaintiff,  a  resident  elector  and  taxpayer, 
who  is  appellant  here,  brought  an  action  In 
the  circuit  codrt  of  Davison  county,  to  en- 
join the  defendant  school  district  and  its 
oflacers  from  entering  into  a  contract  for  the 
erection  of  a  schoolbonse.  Affidavits  used  on 
the  hearing  disclose  that  the  defendant 
school  district  was  organized  April  19,  1918; 
that  it  was  formerly  a  part  of  Badger 
township  school  district  No.  2;  that  prior 
to  the  organization  of  defendant  school  dis- 
trict. Badger  township  No.  2  had  five 
schoolhouses;  that,  in  the  apportionment  of 
property  between  the  old  and  new  districts, 
the  schoolhouse  located  in  the  new  district 
was  awarded  to,  and  was  used  by,  the  new 
district,  until  the  fall  of  1920,  when  it  was 
destroyed  by  fire,  since  which  time  school  has 
been  conducted  in  the  town  hall  in  the  village 
of  Loomis;  that  the  tract  of  ground  on  which 
this  schoolhouse  stood  was  owned  by  the  civil 
township  under  a  deed  containing  certain 
conditions  which  are  not  material  to  the  con- 
clusion reached.  ' 

On  or  about  May  11, 1920,  a  petition  signed 
by  more  tlian  one-third  of  the  voters  of  the 
new  district  was  presented  to  the  defendant 
school  board,  asking: 

That  the  question  of  issuing  $30,000  in 
bonds  for  the  purpose  of  building  and 
furnishing  a  schoolhouse  and  purchasing 
grounds  known  as  the  "Wendleboe"  site  ad- 
Joining  block  5  in  the  village  of  Loomis,  upon 
which  to  locate  the  same,  be  submitted  to  a 
vote  of  the  electors:  that  on  the  24th  day  of 
May,  1920,  the  school  board,  in  special  meet- 
ing, passed  a  resolution  submitting  said  ques- 
tion to  a  vote  of  the  electors  on  June  13th, 
which  resolution  recited: 

"Whereas,  a  legal  petition  signed  by  more 
than  one-third  of  the .  legal  voters  of  said 
school  district  No.  48,  Badger  township,  Davi- 
son county,  S.  D.,  asking  for  school  bonds 
to  be  issued  by  the  said  district  in  the  sum  of 
thirty-thousand  dollars  ($30,000)  for  the  pur- 
pose of  building  and  furnishing  a  schoolhouse 
and  purchasing  grounds  for  same,  to  be  located 
on  the  'Wendleboe  site'  ♦  •  •  adjoining 
block  5,  in  Loomis,  S.  D.,  etc.,  and  tliat  the 
question  jof  issuing  school  bonds  in  the  sum  of 
thirty  thousand  dollars  ($30,000)  be  submitted 
to  the  qualified  voters  of  said  district  at  the 
election  to  be  held  in  said  school  district  for 
tiiat  purpose." 

That  on  May  28th  notices  of  such  election 
were  posted  at  three  public  places  in  the  said 
district,  which  notices  stated  that  a  vote 
would  be  had  on  the — 


C3:»For  oOer  casM  see  aeme  toiila  and  KBT-NUlf  BBK  In  all  Key-Numbered  DlgetU  and  Indezas 


Digitized  by 


Google 


202 


184  NOBTHWESTEEN  BBPORTEB 


(S.D. 


"qaestioii  of  iasuing  bonds  for  said  district 
to  the  amount  of  thirty  thousand  dollars  ($30,- 
000)  for  the  purpose  of  building  and  furnishing 
grounds  for  same  to  be  located  on  the  'Wen- 
dleboe  site'  •  *  *  adjoining  blocli  6  in 
Loomis,  a  D.    •    ♦    • " 

That  the  qnestion  submitted  to  the  TOters 
at  said  election  was  on  ballots  reading  as 
follows: 


For  Issuing  Bonds 


AxaJnit  Issuing  Bonds 


That  there  were  46  votes  in  tuvor  of  Issn- 
ing  bonds  and  33  votes  against;  tliat,  at  a 
meeting  held  on  February  25,  1921,  tbe  board 
adopted  plans  and  speciflcations  for  a  new 
scboolhouse ;  that  the  electors  of  the  district 
have  never  selected  a  site  on  which  to  build 
the  new  schoolhouse,  unless  such  site  was  se- 
lected by  the  vote  on  the  bond  issue,  nor 
have  the  voters  Instructed  the  board  to  build 
any  schoolhouse  except  such  instructions  as 
may  be  presumed  from  the  vote  on  the  bond 
Issue;  that  appeals  were  taken  from  the  ac- 
tion embodied  in  the  two  resolutions  above 
recited,  which  appeals  are  still  pending  and 
undetermined  in  the  circuit  court  of  Davison 
county;  that  the  school  board  disposed  of 
$5,000  of  the  school  bonds;  and  that  they 
propose  to  expend  this  money  in  building  a 
new  schoolhouse  on  the  site  of  the  old  school- 
house. 

The  validity  of  these  proceedings  was  at- 
tacked in  the  injunction  action  involved  In 
this  appeal.  The  ultimate  questions  are 
whether  the  school  board,  under  circumstanc- 
es disclosed  by  the  record,  have  authority  to 
erect  a  schoolhouse  on  the  site  of  the  former 
building  destroyed  by  fire,  or  at  all. 

[1]  Appellant  urges  as  principal  grounds 
for  injunction: 

First,  that  the  defendant  officers  propose  to 
erect  a  schoolhouse  on  a  site  to  which  the  dis- 
trict has  no  title— In  that  the  title  was  orig- 
inally conveyed  to,  and  is  still  In,  tbe  old 
civil  district.  This  contention  cannot  be  sus- 
tained. The  equitable  title  to  and  sole  bene- 
ficial use  of  the  schoolhouse  site  was  trans- 
ferred, by  the  division  of  the  property  and 
the  operation  of  law,  to  the  new  district, 
and  is  the  lawful  schoolhouse  site  until 
changed  in  the  manner  provided  by  the  stat- 
ute. 

[2]  Appellant  next  contends  that  the  for- 
mation of  a  new  district  requires  a  new  se- 
lection of  a  schoolhouse  site,  regardless  of  an 
existing  site  awarded  to  a  new  district.  We 
do  not  concur  In  this  view.  Nothing  in  the 
statute,  or  in  reason,  requires  this  to  be  done. 

[S]  But  appellant  further  contends,  if  the 
old  site  be  held  to  be  the  property  of  the  new 


district,  that  the  electors  of  the  new  district, 
at  the  bond  election,  did  select  the  Wendleboe 
Bite,  and  authorize  the  erection  of  a  new 
schoolhouse  thereon,  and  that  the  officers  of 
the  district  liave  antbority  to  erect  a  b«w 
schoolhouse  on  that  site,  and  none  other. 
This  contention  presents  the  question  wheth- 
er the  proceedings  had  in  connection  with  the 
bond  election  constitute  a  valid  and  lawful 
selection  of  a  new  site  for  a  schoolhouse, 
and  also  authorize  the  construction  of  a  new 
schoolhouse.  Section  7456  provides  that  at 
the  annual  comnum  school  district  electioo 
the  electors — 

"shall  have  authofity  to  instruct  the  board  in 
matters  pertaining  to  the  management  of  the 
schools  for  the  coming  year.  *  *  *  At  this 
meeting  the  electors  may  instruct  the  board 
pertaining  to  *  *  *  the  erection  of  a  new 
schoolhouse,  or  the  sale  of  an  old  one  and  tbe 
lands  belonging  thereto,  *  *  •  and  it  shall 
be  the  duty  of  the  district  board  to  carry  into 
execution  all  such  instructions  as  aball  have 
received  a  majority  vote  of  tbe  electors  of  tbe 
district   [present  at  the  maetingj,    •    •    • " 

In  this  connection  we  note  that  section 
T457  provides  that  five  legal  voters  may 
petition  the  clerk  to  call  a  special  meeting  of 
the  voters  at  any  time;  and  that — 

"It  shall  be  the  duty  of  the  clerk  to  call  such 
meeting  by  posting  notices,  at  least  10  days 
prior  to  the  time  of  the  meeting,  in  three  of 
the  most  public  places  in  the  district.  Such 
notices  shall  give  tbe  date,  boor,  and  object  of 
the  meeting." 

Clearly,  this  latter  section  is  supplemen- 
tary to  section  7456,  and  was  Intended  to 
authorize  meotings  of  tbe  voters  to  take  ac- 
tion upon  matters  overlooked  or  neglected  at 
the  annual  meeting,  or  arising  since  the  an- 
nual meeting,  and  which  would  Include  the 
erection  of  a  new  schoolhouse.  We  are  of  the 
view  that  specific  Lnstructiona  are  necessary 
to  authorize  the  erection  of  «  new  school- 
house  In  any  case. 

By  section  7485  it  Is  made  the  duty  of  the 
school  board — 

"to  purchase  or  lease  schoolhouse  sites:  bnQd, 
hire,  purchase,  sell  and  remove  scboolbouses 
when  lawfully  directed  bf  the  electors  of  the 
district,  and  to  carry  into  effect  all  orders  of 
the  same.*' 

By  section  7496  as  amended  by  chapter  180, 
Laws  1919,  it  is  made  the  duty  of  the  school 
hoard  to  acquire  land  not  exceeding  two 
acres,  etc^  as  a  schoolhouse  site  "legally 
chosen  as  a  schoolhouse  site  by  a  lawful  dis- 
trict meeting.'* 

Under  section  7456  -and  the  sections  last 
above  referred  to^  we  think  it  is  clear  that 
the  erection  of  a  new  schoolhouse  or  the  se- 
lection of  a  schoolhouse  site,  when  necessary, 
may  be  authorized  by  the  voters  at  the  annu- 
al school  meeting,  or  at  a  special  meeting 
called  pursuant  to  section  7457.  Bond  elec- 
tions are  held  under  different  statutory  provi- 
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aJons.  The  statute  fixes  tbe  date  of  the  annn- 
al  meeting.  Special  meetings  of  the  voters 
require  10  days'  notice.  Bond  elections  re- 
quire 20  days'  notice  (which  was  not  glren  in 
tliis  case,  notices  of  election  having  been  post- 
ed on  May  28tb  and  the  election  held  on  June 
13th),  and  the  nse  of  a  ballot  in  the  form  pre- 
scribed by  the  statute  (section  7693).  We  And 
nothing  in  any  of  these  statutes  which  seems 
to  cmtemplate  the  selection  of  a  scboolhouse 
dte  at  a  bond  election.  It  follows  that  ap- 
pellant's contention  as  to  the  selection  of  tbe 
Wendleboe  site  cannot  be  sustained. 

Tbe  record  also  discloses  that  tbe  site  of 
the  old  a<^oolbon«e  was  at  the  center  of  the 
district,  as  defined  by  the  statute,  and  that 
the  Wendleboe  site  was  more  than  160  rods 
distant  from  tbe  geographical  center. 

A  two-thirds  vote  would  be  required  to 
change  such  site.  Section  74M,  Rev.  Code 
1019.  l^erefore,  in  any  event,  whether  tbe 
queatlon  voted  ujKin  at  the  bond  election  be 
viewed  as  a  two-fold  proposition —  viz,  (a)  for 
the  isHuance  of  bonds,  (b)  for  a  relocation 
of  tbe  site — or  whether  it  be  viewed  as  a 
single  proposition — vis.  for  the  issuance  of 
bonds  for  building  upon  the  Wendleboe  site — 
tbe  result  would  be  tbe  same.  Under  tbe  for- 
mer view  the  double  proposition  would  not 
be  divisible,  and  would  therefore  fall  because 
one  of  tbe  propositions  failed.  Under  the  lat- 
ter view  it  would  fall  because  of  tbe  lack  of 
a  two-tblrds  vote  to  authorise  the  change  of 
tbe  site.  It  necessarily  follows  from  uU  the 
facts  above  stated  that  no  authority  to  issue 
bonds  was  given  by  tbe  voters  at  the  election, 
and  therefore  that  the  trial  court  erred  in 
refusing  tbe  pendente  order,  and  that  tbe  tri- 
al court  must  be  reversed. 


RICHARDSON  V.  HALVORSON.    (No.  48S3.) 

(Snpreme  Court  of  South  Dalcota.     Aug.  16, 
1021.) 

Aslmals  «=>  100(1)— Notice  to  owner  knowing 
trespass  not  required  as  condition  of  suit. 
Rev.  Code  1019,  fg  2922-2028,  and  section 
2921,  as  amended  by  Laws  1019, V:.  850,  requir- 
ing notice  to  the  owner  of  trespassing  stock 
from  a  person  who  has  suffered  damage  from 
them,  etc.,  as  a  condition  to  commenciog  action, 
does  not  apply  to  a  case  where  defendant  own- 
er of  tbe  stock  took  them  upon  plaintiff's  land 
and  grazed  and  pastured  them  there,  knowing 
of  tbe  trespass  and  the  extent  of  the  damage. 

Appeal  from  Circuit  Court,  Lyman  Coun- 
ty;  Wm.  Williamson,  Judge. 

Action  by  J.  W.  Richardson  against  Enoch 
Halvorson.  Plaintiff  bad  Judgment  before  a 
Justice,  and  defendant  appealed  to  circuit 
court,  and  from  Judgment  dismissing  the  ac- 
tion, plaintiff  appeals.    Judgment  reversed. 

F.  E.  Mullen,  of  Presho,  and  Bartlne  & 
Bartine,  of  Oacoma,  for  appellant. 
M.  Q.  Sbarpe,  of  Oacoma,  for  respondent 
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N.W.) 

POrJjET,  P.  J.  This  action  originated  In 
a  Justice  court.  Plaintiff  alleged  ownership 
of  a  quarter  section  of  land  and  that  during 
tbe  grazing  season  of  1920  defendant  entered 
upon  said  land  with  his  stock  and  grazed  and 
pastured  the  same  to  plaintiff's  damage. 
Plaintiff  had  Judgment,  and  defendant  appeal- 
ed to  the  circuit  court.  In  the  circuit  court 
it  was  stipulated  that  "the  only  question  for 
the  determination  of  the  court  being  whether 
or  not  the  plaintiff  could  recover  at  all  with- 
out first  having  given  notice  to  the  defend- 
ant of  the  probable  amount  of  damage  wblcb 
said  stock  had  committed  while  trespassing 
upon  bis  land,  and  the  question  of  whether 
or  not  tbe  action  was  commenced  within  the 
time  permitted  by  statute."  Under  this  stip- 
nlatloQ  defendant  moved  to  dismiss  the  ac- 
tion on  tbe  ground  that  tbe  complaint  failed 
to  state  a  cause  of  action  "In  that  It  shows  a 
failure  of  notice  given  or  that  the  trespass 
was  committed  within  60  days  of  the  com- 
mencement of  the  action."  This  motion  was 
granted,  and  Judgment  was  entered  dismiss- 
ing the  action  at  plaltitlff's  cost.  From  such 
Judgment  plaintiff  appeals  to, this  court 

Tbe  question  to  be  determined  is  whether 
the  case  is  governed  by  the  provisions  of 
siertlons  2022-2928,  Rev.  Code,  and  section 
2921,  as  amended  by  chapter  S50,  Laws  of 
1919.  Under  the  provisions  of  this  statute 
It  is  necessary  for  a  person  who  has  suffered 
damage  from  trespassing  live  stock  to  notify 
the  owner  of  such  stock  of  tbe  Injury  and  the 
probable  amount  of  tbe  damage  before  com- 
mencing an  action,  and  to  bring  bis  action 
for  tbe  recovery  of  such  damnge  within  six 
months  after  tbe  infliction  of  tbe  Injury. 

It  Is  appellant's  contention  that  tbe  above 
provisions  of  the  statute  do  not  apply  to  this 
case;  that  tbese  provisions  are  Intended  to 
apply  only  to  cases  wh^e  live  stock  while 
roaming  at  large  bad  gone  upon  plaintiff's 
premises  without  the  intervention  or  knowl- 
edge of  the  owner  of  such  stock;  that  in 
this  case  the  defendant  brought  his  stodi 
upon  and  grazed  and  pastured  them  on  plain- 
tiff's land,  and  for  that  reason  defendant 
was  not  entitled  to  notice  before  tbe  com- 
mencement of  tbe  action. 

In  Burnett  v.  Myers,  42  S.  D.  233, 173  N.  W. 
730,  we  stated  the  reason  for  enacting  the 
law  Invoked  by  respondent  as  follows: 

"The  provision  found  in  section  3,  c.  244, 
Lows  of  1007  [section  2023,  Revised  Code], 
requiring  that  notice  be  given  the  owner  of 
trespassing  animals,  before  commencing  action, 
is  based  upon  reason.  In  the  absence  of  this 
requirement  a  party  might  be  sued  and  com- 
pelled to  pay  costs  who  would  be  willing  to 
pay  the  damage  caused  by  his  trespassing  ani- 
mals, if  notified  of  such  trespass  tnd  the 
amount  of  the  damage  claimed.  He  should 
be  given  an  opportunity  to  pay,  If  he  will,  be- 
fore being  put  to  the  expense  of  a  lawsuit" 

This  being  the  reason,  as  we  believe,  for  en- 
acting tbe  law,  It  does  not  apply  in  this  case. 
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Respondent,  having  taken  bis  stock  npon  ap- 
I)e1Iant's  land  and  grazed  and  pastured  them 
there,  knew  of  the  trespass  and  the  extent 
of  the  damage,  and  there  was  no  occasion  for 
glylng  him  notice  of  what  he  already  knew. 
The  fact  that  the  defendant  was  himself  de- 
signedly a  wrongdoer  and  had  full  knowledge 
of  the  Injury  takes  the  case  out  of  the  statute 
requiring  the  giving  of  notice. 

Under  the  terms  of  the  stipulation  entered 
into  by  plaintifT  and  defendant,  judgment 
should  have  been  entered  for  plaintiff  In  the 
sum  of  $50  and  costs. 

The  Judgment  appealed  from  is  reversed. 

McCOT,  J.,  concurs  In  the  result  on  the 
ground  that  plaintiff  was  entitled  to  main- 
tain ^tbis  action  as  a  general  common-law 
remedy  for  wrongful  tort. 


SHAW'S  DEPENDENTS  V.  FRED  C.  HARMS 
PIANO  CO.  Ot  al.    (No.  4749.) 

(Sapreme  Conrt  of  South  Dakota.     Aug.  15, 
1921.) 

1.  Master  aid  servant  (9=3418(6)— Review  In 
oompensatlon  ease  llmltad  to  questloa  wheth- 
er decision  Is  supported  by  credible  evldencei 

On  an  appeal  to  the  circuit  court  from  a  de- 
cision of  the  Industrial  Commissioner  in  a 
workmen's  compensation  proceeding,  and  on  a 
further  appeal  to  the  Supreme  Court,  the  ques- 
tion is  whether  there  was  substantial  credible 
evidence  supporting  the  findings  of  the  commis- 
sioner, and  where  there  is  such  evidence  Iiis  de- 
dsioD  should  be  affirmed,  though  the  evidence 
before  the  circuit  court  appears  to  preponder- 
ate against  such  decision. 

2.  Jury  <S=>l7(t)— No  oonstltntlonal  right  vio- 
lated by  denying  Jnry  trial  on  appeal  In  work- 
men's oompensatlon  proceeding. 

As,  under  Rev.  Ck>de  1919,  |  9145,  the 
remedy  under  the  Workmen's  Compensation 
Act  is  not  exclusive,  no  constitutional  right  is 
violated  by  the  denial  of  a  jury  trial  on  an  ap- 
peal to  the  circuit  court. 

3.  Master  and  servant  «=s>4l7(7)— Compensa- 
satlon  Law  authorizes  rule  limiting  review. 

Under  Rev.  Code  1919,  f  9474,  providing 
relative  to  workmen's  compensation  proceed- 
ings that  no  party  shall  be  entitled  to  a  second 
hearing  on  any  question  of  fact  as  a  matter  of 
right,  section  9489,  authorizing  appeals  to  the 
circuit  court  to  be  taken  and  prosecuted  as 
provided  in  section  9180,  and  section  9180,  au- 
thorizing appeals  from  the  Industrial  Commis- 
sioner under  rules  and  regulations  cousistent 
with  law  adopted  and  prescribed  by  the  Su- 
preme Court,  the  Supreme  Court  had  power  to 
promulgate  the  rule  that  on  appeal  in  a  com- 
pensatiun  proceeding  the  only  question  should 
be  whether  there  was  substantial  credible  evi- 
dence supporting  the  decision  of  the  commis- 
sioner. 
Whiting,  J.,  dissenting. 


Appeal  from  Circuit  Court,  Day  County ; 
Frank  Anderson,  Judge. 

Proceedings  under  the  Workmen's  Com- 
pensatlon  Act  by  the  dependents  of  Claude 
L.  Shaw,  deceased,  for  compoisatioa  for  his 
death,  opposed  by  the  Fred  C.  Harms  Piano 
Company,  employer,  and  the  United  States 
Fidelity  &  Guaranty  Company,  insurer.  Oom- 
pensatlon was  denied  by  the  Board  of  Axbl- 
traJtiton  and  Industrial  Oommlssloner,  bnt 
awarded  by  the  circuit  court,  and  from  the 
Judgment  and  an  order  denying  a  new  trial 
defendants  appeaL     Reversed. 

Van  Slyke  &  Agor,  d  Aberdeen,  for  appel- 
lants. 

C.  E.  SutcUffe,  of  McIntoeOi,  and  Waddel  ft 
Dougherty,  of  Webster,  for  reqpondenta 

GATES,  J.  The  decedent,  Claude  It.  Shaw, 
was  found  dead  adjacent  to  a  highway  near 
Webster,  S.  D.,  August  3,  191&  He  was  in 
the  employ  of  the  defendant  piano  company. 
Claim  was  made  by  his  dependents  for  re- 
covery under  the  Workmen's  Compensation 
Law  (Laws  1917,  c.  876).  Failing  to  agree 
upon  an  award,  the  Industrial  Commissioner 
was  notified,  and  a  board  of  arbitration  was 
formed  as  provided  by  law.  After  hearing 
and  considering  the  evidence,  the  board  found 
that  decedent  lost  his  life  on  August  2,  1918, 
by  the  overturing  of  an  aatomobile  driven 
tff  himself,  while  he  was  under  the  influence 
of  intoxicating  liquor,  upon  a  pubUc  highway 
near  Webster,  S.  D.,  at  about  midnight, 
without  the  fault  of  any  other  person,  and 
that  he  drove  off  the  graded  public  highway, 
whereby  the  automobile  was  overturned,  and 
his  death  occurred  immediately  thereafter. 
The  board  therefore  found  that  there  was 
no  liability  on  the  part  of  defendants  for 
the  death  of  said  C3aude  L.  Shaw.  Upon  re- 
view of  such  decision  the  above  recited  find- 
ing of  the  board  of  arbitration  was  approved 
by  the  Industrial  Commissioner,  and  a  fur- 
ther finding  was  made  by  him  to  the  effect 
that  decedent  was  not  engaged  In  transacting 
the  business  d  the  defendant  piano  company 
at  the  time  of  the  accident.  The  Industrial 
Commissioner  therefore  determined  that  there 
was  no  liability  on  the  part  of  defendants. 
Appeal  was  taken  to  the  circuit  court  within 
and  for  Day  county.  Upon  the  conclusion  of 
the  trial  the  court  made  findings  of  fact  and 
conclusions  of  law  favorable  to  plaintiffs,  and 
entered  Judgment  against  defendants  for 
$3,000.  From  the  Judgment  and  an  order 
denying  new  trial  defendants  appeal. 

II]  If  the  matter  before  us  were  to  be 
determined  by  an  answer  to  the  question 
whether  or  not  the  evidence  pr^onderated  in 
favor  of  the  decision  of  the  trial  court,  we 
might  be  inclined  to  answer  that  question  In 
the  aflJnnative.  But  that  is  not  the  question 
before  us.     The  question  before  the  trial 
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eourt  vas,  and  tbe  question  before  us  is, 
Trhetber  there  was  substantial  credible  evi- 
dence supporting  tbe  findings  of  the  Industrial 
Commissioner.  After  a  careful  stndy  of  the 
record  we  are  forced  to  answer  that  question 
In  the  affirmative.  The  Judgment  and  order 
appealed  from  must  therefore  be  reversed, 
and  the  decision  of  the  Industrial  Commis- 
sioner affirmed.  Day  ▼.  Sioux  Falls  Fruit 
Co..  43  S.  D.  65,  177  N.  W.  816;  Vodopich 
v.  Trojan  MIn.  Co,  43  8.  D.  540,  180  N.  W. 
966;  Paul  v.  Com.,  288  lU.  B32,  123  N.  B. 
641;  Crosaro  v.  Com.,  38  Cal.  App.  758,  177 
Pac.  489;  Bloomington-Bedford  Stone  Co.  v. 
Phillips,  65  Ind.  App.  189.  116  N.  B.  850; 
Milwaukee  C.  &  O.  Co.  v.  Industrial  Com.,  160 
Wis.  247,  161  N.  W.  246:  Jadcson  v.  Iowa 
Tel.  Co.  (Iowa)  179  N.  W.  849;  Porter  v. 
Industrial  Com.  (Wis.)  181  N.  W.  317. 

It  is  urged  that  the  Rtatute  gives  an  aK)el- 
lant  in  the  circuit  court  the  right  to  a  trial 
de  novo. 

[2]  The  effect  of  the  promulgation  of  the 
rule  announced  In  Day  v.  Sioux  Falls  Fruit 
Co.,  supra.  Is  to  limit  the  review  on  appeal 
to  the  question  whether  there  was  substan- 
tial credible  evidence  supporting  the  findings 
of  the  Industrial  Commissioner,  thus  elimi- 
nating a  trial  by  Jury  in  tbe  circuit  court 
In  view  of  the  t&ct  that  the  remedy  under 
the  Workmen's  Compensation  Act  is  not  ex- 
clusive (Rev.  Code  1919,  |  9446),  no  constitu- 
tional right  Is  violated  by  a  denial  of  Jury 
trial  on  appeal  (Moody  v.  Found,  208  IlL 
78.  69  N.  E.  831 ;  Shaw  v.  Shaw,  28  S.  D.  221, 
133  N.  W.  292,  Ann.  Cas.  1914B,  554). 

[3]  The  last  sentence  of  section  9474,  Rev. 
Code  1919,  says: 

"No  party  shall  as  a  matter  of  right  be  en- 
titled to  a  second  hearing  upon  any  question 
of  fact" 

Section  9180,  Rev.  Code  1019^  authorizes 
appeals  to  the  circuit  court — 

"under  rules  and  regulations,  consistent  with 
the  laws  of  this  state,  adopted  and  prescribed 
by  the  Snprema  Court" 

Section  94S9,  Rev.  Code  1919,  authorizes 
appeals  to  the  circuit  court  and  provides: 

"Such  appeal  to  be  taken  and  proseented  aa 
provided  in  section  9180." 

In  view  of  these  Code  sections  we  are  of 
the  oplnicm  that  this  court  acted  within  Its 
prerogative,  and  within  the  spirit  of  the 
Workmen's  Compensation  Law,  in  promulgat- 
ing the  rule  announced  in  Day  v.  Sioux  Falls 
Fruit  Co.,  supra. 

Tbe  Judgment  and  order  appealed  from  are 
reversed. 

WHITING,  J.  (dissenting).  I  cannot  agree 
with  tbe  holding  that  the  question  before  the 
trial  court  was  "whether  there  was  substan- 
tial credible  evidence  supporting  tbe  findings 


of  the  Industrial  Commissioner."  The  stat- 
ute gives  a  right  to  a  trial  de  novo.  To  re- 
strict the  power  of  the  circuit  court,  as  my 
coUeagrues  would,  absolutely  deprives  the 
parties  of  a  trial  de  novo. 

This  court  erred  in  Day  v.  Sioux  Falls 
Fruit  Co.,  43  S.  D.  85,  177  N.  W.  816.  An 
examination  of  the  cases  dted  In  the  opinion 
In  that  case  discloses  that  the  decisions  in 
those  cases  were  based  upon  statutes  entirely 
different  from  our  statutes.  See  subdivision 
(f),  {  19,  Ch.  "Employment" ;  taws  ill.  1916, 
p.  410;  1913  Statutes  Cal.  S  84,  p.  318;  1915 
Statutes  Wis.  {  2394 ;  Code  Snpp.  Iowa  1913, 
$S  2477m24,  2477m33.  In  every  one  of  these 
states,  the  statutes  spedflcally  deprive  the 
trial  court  of  all  power  except  to  review 
questions  of  law. 

While  this  court  is  vested  with  the  power 
to  fix  rules  of  procedure  on  appeal  from  the 
Commissioners  to  the  Circuit  Court,  it  can- 
not by  rule,  either  limit  or  enlarge  the  Ju- 
risdiction of  sncb  court 


BAUM  IRON  CO.  v.  OARLOCK. 
iB  ra  STEVENS^  ESTATE. 

(No.  4903.) 

(Supreme  Court  of  South  Dakota.    Aog.  18, 
1921.) 

i.  Exaootera  ani  admlDlstratora  «s»238  — 
County  oenrfs  order  approving  elalm  final. 
Action  of  county  court  in  approving  a  claim 
against  the  estate  of  a  decedent  prior  to  the 
takmg  effect  of  Laws  1913,  c.  207,  was  final, 
and  precluded  the  court  from  thereafter  re- 
jecting the  claim  during  a  hearing  of  the  ad- 
ministrator's report  under  such  statute,  the 
statute  having  no  application  to  such  claim, 
and  tbe  only  means  of  vacating  the  order  being 
a  proceeding  seeking  its  vacation  upon  proper 
notice  to  claimant 

2.  Executors  and  administrators  «=3227(3)  — 
Verification  of  otalm  by  assistant  treasurer  of 
company  not  shown  to  be  corporation  held 
sufficient. 
Verification  of  claim  of  the  company  not 
shown  to  be   a  corporation  by  the  assistant 
treasurer  of  the  company  held  sufficient  since 
it  will  be  presumed,  whether  the  company  is 
a  corporation  or  a  partnership,  that  the  as- 
sistant treasurer  thereof  is  possessed  of  suffi- 
cient knowledge  of  the  claims  held  by  such 
company  to   render  him  competent  to  verify 
such  claims. 

Appeal  from  Circuit  Court,  Gregory  Ooon- 
ty ;  Wm.  Williamson,  Judge. 

In  tbe  matter  of  the  estate  of  Victor  H. 
Stevens,  deceased.  From  a  Judgment  af- 
firming an  order  of  the  county  court  allow- 
ing a  claim  of  the  Baum  Iron  Company,  W. 
B.  Cnrlock,  as  administrator  de  bonis  non  of 
the  estate,  appeals.    Affirmed. 
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W.  J,  Hooper,  ot  Gregory,  tot  appellant. 
E.   O.  Patterson,  of  Dallas,   and  Harold 
Gunvordahl,  of  Burke,  for  respondent 

WHITING,  7.  Appeal  from  a  Judgment 
based  upon  findings  of  fact  and  conclusions 
of  law,  which  Judgment  affirms  an  order  of 
the  county  court  allowing  a  claim  held  by 
respondent  against  the  estate  of  one  Victor 
H.  Stevens,  deceased. 

From  the  findings  It  appears  that  the 
claim  was  filed  with  the  then  administrator 
of  the  estate  on  April  13,  1913 ;  that  it  was 
allowed  by  the  administrator  and  approved 
by  tbe  county  court  on  April  17, 1013,  and  the 
claimant  advised  of  such  allowance  and  ap- 
proval; tbat  thereafter,  and  In  July,  1914, 
the  county  court,  pursuant  to  the  provisions 
of  chapter  207  of  Laws  of  1913,  issued  its 
order,  which,  after  reciting  tbat  tbe  admin- 
istrator bad  filed  bis  report  showing  all  the 
claims  presented  against  tbe  estate  and  tbe 
administrator's  action  thereon,  fixed  a  date 
when  such  report  would  be  beard  and  acted 
upon  by  the  county  court;  that  this  order 
was  served  on  claimant;  tbat  it  contained 
nothing  to  advise  him  tbat  tbe  court  would, 
upon  such  hearing,  review  its  own  action 
theretofore  bad  on  any  claim ;  tbat  upon  tbe 
return  day  of  said  order,  the  county  court 
Altered  an*  order  rejecting  the  claim ;  that 
sucb  order  based  such  rejection  upon  tbe 
ground  tbat  the  daim  was  not  properly  veri- 
fied; that  thereafter  claimant  brought  this 
present  proceeding  wherein  be  sought  to  have 
tbe  county  court  vacate  its  order  of  rejec- 
tion; tbat  tbe  county  court  did  vacate  such 
order ;  and  that  from  such  order  vacating  the 
former  order  of  the  county  court  appeal  was 
taken  to  tbe  circuit  court  It  was  the  ac- 
tion affirming  the  county  court  from  which 
this  api>eal  has  been  taken. 

[1]  There  is  absolutely  no  merit  in  appel- 
lant's contentious  herein.  When,  on  April 
14,  1913,  tbe  county  court  made  its  order  ap- 
proving the  claim,  sucb  action  was  final. 
Said  court  could  not  thereafter  vacate  sucb 
order  except  in  a  proceeding  seeking  its  va- 
cation and  upon  proper  notice  to  tbe  claim- 
ant Chapter  207  of  tbe  Laws  of  1913  (which 
provides  for  a  bearing  after  tbe  expiration 
of  the  time  for  filing  claims,  upon  which 
bearing  the  county  court  shall  act  upon  all 
claims  filed)  had  no  application  to  this  par- 
ticular claim,  for  the  very  patent  reason 
that  sucb  claim  had  been  acted  upon  by  such 
county  court  before  such  law  went  into  effect 

[2]  There  is  no  merit  in  the  contention  of 
appellant  tbat  tbe  verification  of  the  claim 
was  insufficient  It  is  quite  probable  tbat 
tbe  verification  was  made  on  a  blank  form, 
following  tbe  wording  of  the  statute  of  tbe 
state  wherein  sucb  verification  was  executed. 
While  tbe  words  of  sucb  verification  do  not 
follow  tbe  language  of  our  statute,  they  do  I  County;  U.  L.  Fleeger,  Judge. 


contain  language  fairly  covering  every  re- 
quirement of  our  statute.  The  appellant  con- 
tends that  the  verification  was  insufficient 
because  it  ptu-ports  to  have  been  made  by  an 
assistant  treasurer  of  a  company,  without 
any  showing  tbat  sucb  company  was  a  cor- 
poration. It  matters  not  whether  tbe  claim- 
ant is  a  corporation  or  a  partnership ;  it  ap- 
pearing that  the  party  making  the  affidavit 
was  the  assistant  treasurer  of  such  company 
whatever  its  nature,  it  appeared  tbat  he  was 
one  who,  from  tbe  very  nature  of  his  official 
position,  would  be  qualified  to  make  the  af- 
fidavit of  verification.  Appellant  relied  upon 
tbe  decision  of  this  court  in  Detroit  Auto- 
matic Scale  Co.  v.  Torgeson,  36  S.  D.  564, 156 
N,  W.  86.  In  that  case,  one  purporting  mere- 
ly to  be  tbe  agent  of  claimant  company  made 
the  verification;  and  this  court  held  tbat  tbe 
mere  statement  tbat  a  person  making  tbe 
affidavit  was  an  agent  of  a  company  did  not 
show  competency  to  make  such  an  affidavit,  or 
any  reason  why  tbe  affidavit  was  not  made  by 
tbe  claimant  himself.  There  is  no  similarity 
in  the  two  cases.  One  occupying  tbe  position 
of  treasurer,  or  assistant  treasurer,  of  a 
company  of  whatever  nature,  must  be  pre- 
sumed to  be  possessed  of  sufficient  knowledge 
of  tbe  claims  held  by  such  company  to  render 
him  competent  to  verify  such  claims.  Fur- 
thermore, If  such  claimant  was  not  a  corpora- 
tion, but  instead,  a  partnership,  and  the 
party  making  the  verification  was  not  a  mem- 
ber of  such  partnership,  yet  his  being  In  a 
position  where  he  must  be  presumed  to  know 
the  facts  sufficiently  explains  why  tbe  affi- 
davit was  not  made  by  a  member  of  the  part- 
nership. 
Tbe  Judgment  appealed  from  is  affirmed. 


ENO  V.  KNOX.    (No.  4927.) 

(Supreme  Court  of  South  Dakota.    Aug.  15, 
1921.) 

Parties  «=»30— Contract  to  psrehese  land  held 
a  Joint  contract  so  that  one  of  the  parties 
eould  not  soe  for  his  part  of  the  price  paid. 
A  contract  by  two  persons  to  purchase  land 
for  $2,000,  tbe  price  to  be  paid  by  the  deUv- 
ery  of  an  automobile  to  tbe  vendor  at  |1,000, 
tbe  separate  note  of  each  purchaser  for  $250, 
and  the  balance  by  a  mortgage  on  tbe  land,  was 
a  joint  contract,  and  where  the  vendor  failed 
to  perform,  but  kept  tbe  automobile,  one  of 
tbe  purcIiaEers  could  not  maintain  a  separate 
suit  to  recover  tbe  value  of  bis  interest  In  the 
automobile,  in  view  of  Rev.  Code  1919,  |  2313, 
providing  that  all  persons  having  an  interest 
in  the  subject  of  the  action  may  be  Joined  as 
plaintiffs,  and  section  2315,  providing  that 
those  who  are  united  in  interest  must  be  Joined 
either  as  plaintiffs  or  defendants. 

Ai^eal    from    Circuit   Court    Minnehaha 
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Action  by  Lb  L.  Eno  against  C.  B.  Kaox. 
From  an  order  overruling  his  demurrer  to 
the  complaint,  defendant  appeals.  Order 
revnscd. 

Batea,  Johnson  &  Simons,  of  Sioux  Falls, 
for  appellant 

K^tb  &  Luddjr,  ot  Sioux  Falls,  for  re- 
spondent. 

POLLCnr,  p.  J.  This  action  is  biou^t  to 
recover  damages  for  breach  of  contract  to 
convey  title  to  real  estate.  Defendant  de- 
murred to  the  complaint  on  the  grounds: 

"That  there  is  a  defect  of  parties  plaintiff," 
and  "that  the  complaint  does  not  state  facts 
sulBcient  to  conititnte  a  cause  of  action." 

The  demurrer  was  overruled  and  defend- 
ant appeals. 

The  demurrer  should  have  been  sustained 
on  the  Orst  ground.  By  the  terms  of  the  con- 
tract out  of  which  the  controversy  arose  de- 
fendant agreed  to  sell  and  convey  a  quarter 
section  of  land  to  plalntlCT  and  one  McMahon. 
The  consideration  was  |2,000,  to  be  paid  as 
follows:  At  the  time  of  making  of  the  con- 
tract plaintiff  and  McMahon  delivered  to  de- 
fendant a  certain  automobile,  which  was  ac- 
cepted by  defendant  at  the  agreed  price  of 
$1,000,  and  as  payment  of  $1,000  on  the  pur- 
diase  price  of  the  land.  The  balance,  of  the 
purchase  price  was  to  be  paid  as  follows: 
On  the  1st  day  of  August,  1919,  said  McMa- 
hon  and  plaintiff  were  each  to  give  defendant 
a  note  for  $250,  at  which  time  defendant  was 
to  give  plaintiff  and  said  McMahon  a  good 
and  sufflcient  warranty  deed. to  the  said  land 
free  and  clear  of  all  Incumbrances.  At  a 
still  later  date  plaintiff  and  said  McMahon 
were  each  to  give  defendant  a  mortgage  oh  the 
land  for  a  similar  amount.  The  contract 
further  provides  that,  in  case  plaintiff  or  the 
said  McMahon  failed  to  make  any  of  the 
said  payments  when  due,  the  defendant  could 
at  his  option  forfeit  the  contract  and  retain 
all  sums  that  had  been  paid  as  liquidated 
damages.  The  contract  further  provides 
that,  in  case  defendant  riiould  fail  to  deliver 
the  deed  as  above  provided  on  the  Ist  day  of 
Angnst,  1919,  defendant  should  retnm  thn 
said  automobile  to  plaintiff  and  said  Mciyia- 
h<»i,  together  with  $75  in  cash  to  cover  depre- 
ciation on  the  value  of  the  car.  The  deed  to 
the  property  was  not  delivered  to  plaintiff 
and  McMahon  on  the  1st  day  of  August,  1919, 
nor  at  all,  nor  did  defendant  return  the  auto- 
mobile^ or  pay  the  $75  for  the  depreciation 
thoeon.  Plaintiff  alone  then  commenced 
this  action  to  recover  $000,  alleged  to  be  the 
value  of  his  Interest  In  the  automobile,  and 
$100  that  he  claims  to  have  been  damaged 
because  the  deed  to  the  land  was  not  deliver- 
ed as  provided  for  In  the  contract 

The  contract  on  behalf  of  plaintiff  and  Mc- 
Mahon was  a  Joint  contract  and  could  only  be 


performed  Jointly. .  Under  the  terms  of  the 
contract,  neither  of  them  could  have  paid 
one-half  of  the  purchase  price  and  compelled 
defendant  to  deed  him  a  half  interest  &)  the 
land.  When  defendant  failed  to  perform  the 
contract  on  his  part,  any  damage  that  ac- 
crued to  plaintiff  and  McMahon  accrued  to 
them  Jointly. 
Section  2313,  Code  1919,  provides  that— 

"All  persons  having  an  interest  in  the  sub- 
ject of  the  action,  and  in  obtaining  the  relief 
demanded,  may  be  joined  as  plaintiffs,  except 
as  otherwise  provided  in  this  chapter." 

Section  2315  provides  that— 

"Those  who  are  united  in  interest  must  be 
joined  as  plaintiffs  or  defendants;  bnt  if  the 
consenf  of  any  one  who  should  liave  been 
joined  as  plaintiff  cannot  be  obtained,  he  may 
be  made  a  defendant  the  reason  therefor  be- 
ing  stated  in  the  complaint    *    *    •» 

Plaintiff  and  McMahon  are  united  In  in- 
terest, and  should  have  been  Joined  as  plain- 
tiffs, unless  for  some  reason  McMahon  .re- 
fused to  Join  as  plaintiff,  in  which  case  the 
reason  for  his  nonjoinder  should  have  l)een 
stated  In  the  complaint.  There  Is  clearly  a 
defect  of  parties  plaintiff,  and  the  demurrer 
should  have  been  sustained. 

The  order  appealed  from  Is  reversed. 


LAMPERT   LUMBER  CO. 
(No.  4808.) 


r.  PEXA.* 


(Supreme  Conrt  of  South  Dakota.     Ang.  15, 
1921.) 

1.  Trial  ®=> 1 70— Directed  verdict  for  pMntlff 
held  wreneous  where  he  failed  to  prove  hi* 
oaost  of  action. 

In  snlt  to  recover  money  retained  hy  de- 
fendant and  which  he  claimed  was  due  him  as 
a  commission  on  sales  of  lumber  made  by  him. 
as  plalnjtiff's  manager,  defendant's  evidence  was 
that  the  cocamission  was  to  be  on  sales  over 
a  period  of  one  year,  l>eginning  seven  months 
from  time  of  entering  with  contract.  On  mo- 
tion this  evidence  was  stricken  out  as  being 
contrary  to  the  statute  of  frauds,  and  verdict 
directed  for  plaintiff.  Belet  that  the  direction 
of  verdict  was  error,  m  plaintiff  was  required 
to  prove  his  eanse  ot  action  under  the  plead- 
ings. 

2.  Fraods,  statute  of  «=» 1 39(1)  — After  full 
performanes  It  Is  Imfflatenal  that  a  verbal 
oontraet  for  ssrvioM  Maid  ast  b*  perfermed 
wItMa  8  ystf. 

After  full  performance  of  a  contract  for 
services  extending  over  a  period  of  mnre  than 
a  year;  it  is  immaterial  that  the  contract  was 
within  the  statute,  and  ezdnsion  ot  oral  evi- 
dence of  it  is  error. 

Appeal  from  Circuit  Court,  Day  County; 
Frank  Anderson,  Judge. 
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Action  by  tbe  Lampert  Lomber  Company 
against  Thomas  Pesa.  From  a  judgment  for 
plaintiff  and  an  order  overruling  defendant's 
motion  for  a  new  trial,  defe^idant  appeals. 
Reversed. 

Waddel  &  Dougherty,  ot  Webster,  for  ap- 
pellant. 

Lewis  W.  Bicknell,  of  Webster,  for  re- 
spondeat. 

POLIiEJY,  P.  J.  Defendant  In  this  action 
was  employed  by  plaintiff  to  act  as  manager 
of  a  lumber  yard  owned  by  it  in  the  city  of 
Webster.  The  contract  of  employment  was 
made  in  the  month  of  May,  1918,  and  no  part 
of  it  was  reduced  to  writing.  The  employ- 
ment was  to  commence  the  1st  of  July,  1918, 
and  to  continue  through  tbe  remainder  of  that 
year  and  through  1919.  It  Is  the  contention 
of  plalntur  that  defendant  was  to  receive  a 
salary  of  $125  per  month,  which  was  to  be 
in  fuU  payment  for  his  services  for  the  full 
term  of  his  employment.  Defendant  admits 
that  his  pay  for  the  remainder  of  the  year 
1918  was  to  be  only  $125  per  montb,  but 
claims  that  the  employment  was  to  continue 
to  the  1st  day  of  January,  1920,  and  that  the 
agreemoit  was  that  for  the  year  1919,  he 
was  to  receive  a  salary  of  $125  per  month 
and  in  addition  thereto  a  commission  of  3 
per  cent,  on  all  business  in  excess  of  $30,000 
that  was  transacted  at  that  yard  during  the 
year  1919.  Defendant  had  authority,  while 
such  employment  continued,  to  draw  checks 
against  plaintiff's  account  at  a  local  bank 
and  pay  certain  bills  and  expenses,  Including 
his  own  salary.  The  business  transacted  at 
that  yard  durtng  the  year  1919  greatly  ex- 
ceeded $30,000,  and  defendant,  claiming  he 
was  entitled,  under  the  terms  of  his  contract, 
to  commissions  amounting  to  $300,  drew  that 
amount  of  money  in  payment  of  sach  com- 
missions. Plaintiff,  claiming  defendant  bad 
no  right  to  such  commissions,  brought  this 
action  for  the  recovery  of  the  same. 

[1]  At  the  close  of  defendant's  testimony, 
plaintiff  moved  the  court  to  strike  out  all 
of  the  evidence  relative  to  the  commission 
agreement  on  the  ground  that  the  contract, 
as  claimed  by  defendant,  was  a  contract  that 
by  Its  terms  could  not  be  performed  within 
9DB  year  after  it  was  made,  and,  not  having 
been  reduced  to  writing,  was  void  under  the 
statute  of  frauds.  This  motion  was  granted. 
The  granting  of  this  motion  left  defendant 
without  any  evidence  whatever  in  support  of 
bis  defense,  and  upon  motion  the  court  di- 
rected a  verdict  for  plaintiff.  Judgment  was 
entered  accordingly,  and  from  such  Judgment 
and  an  order  overruling  his  motion  for  a 
new  trial,  defendant  appeals. 

The  granting  of  the  motion  for  a  directed 
rerdlct  was  error.    Plaintiff  bad  the  burden 


of  proving  Its  cause  of  action,  and  whether 
It  was  entiUed  to  a  return  of  the  $300,  under 
the  issues  as  made  by  the  pleadings,  was 
purely  a  question  of  fact  for  the  Jury. 

[2]  But  it  was  error  to  strike  out  defend- 
ant's testimony  as  to  what  the  contract  real- 
ly was.  It  is  undisputed  that  the  contract 
had  been  fully  i>erformed  by  defendant; 
therefore  It  is  immaterial  whether  it  Is  with- 
in the  statute  of  frauds  or  not  The  statute 
of  frauds  was  enacted  to  prevent  fraud,  but 
to  permit  a  party  to  accept  the  benefits  of  a 
contract  that  the  statute  of  frauds  requires 
to  be  in  writing,  and  then  invoke  the  stat- 
ute to  avoid  payment,  would  be  using  the 
statute  to  perpetrate  a  fraud.  Where  the 
contract  is  one  of  employment  and  the  em- 
ploye has  fully  performed  the  contract  on 
his  part  and  there  Is  nothing  left  for  the  oth- 
er party  to  do  but  to  pay  the.  agreed  com- 
pensation, the  statute  does  not  apply.  25  K. 
C.  I/.  722,  t  369.  Diamond  v.  Jacqulth,  14 
Ariz.  119,  125  Pac.  712.  L.  R.  A.  1916D,  880, 
and  note  on  page  890.  In  Ford  v.  Ford. 
24  8.  D.  644,  124  N.  W.  1108,  this  court  said: 

"Where  one  having  the  right  to  accept  or 
reject  a  transaction  voluntarily  takes  and  re- 
tains tbe  benefits  thereunder,  he  becomes  bound 
by  the  transactnon,  and  cannot  avoid  such  trans- 
action and  its  obligations  by  taking  a  position 
Inconsistent  therewith.  Thns  it  has  been  re- 
peatedly held  that  a  person  by  accepting  the 
benefits  of  transaction  may  be  estopped  from 
qaestioning  the  existence  or  validity  of  a  con- 
tract" 

la  that  case  the  question  was  one  of  title 
to  real  property  but  the  principle  Involved  Is 
Just  as  applicable  to  a  case  like  this.  In 
Marks  v.  Davis,  72  Mo.  App.  557,  that  court 
said: 

"The  rule  ia  firmly  established  in  this  state 
that  the  fall  and  complete  performance  of  a 
contract  by  one  of  the  contracting  parties  takes 
the  contract  out  of  the  statute  of  frauds,  and 
that  the  party  so  performing  his  contract  may 
sue  upon  it  in  a  coart  of  law,  and  that  he  is 
not  compelled  to  abandon  the  contract  and  sue 
in  equity  or  npon  a  quantum  meruit,  as  seems 
to  be  the  law  in  some  of  the  states." 

This  seems  to  us  to  be  the  fair,  reasonable 
rule,  and  will  be  adopted  as  tbe  rule  to  be  ap- 
plied to  such  cases  in  this  state.  Re  Chamber- 
lain, 146  App.  Div.  583,  131  N.  Y.  Supp.  245; 
Id.,  204  N.  Y.  665,  97  N.  E.  1103;  Durfee  v. 
O'Brien,  16  B.  I.  213, 14  Atl.  857.  Under  this 
rule  the  question  to  be  decided  ia  purely  one 
of  fact  Plaintiff  gave  one  version  of  the 
contract  Defendant  gave  another.  Whldi 
of  them  gave  the  correct  version  presented 
only  a  question  of  veracity  or  recollection, 
and  must  be  submitted  to  a  Jury. 

The  Judgment  and  order  appealed  from 
are  reversed. 
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SHARPE  V.  SCHOENBERGER 


(Supreme  CSonrt  of  South  Dakota 
1»21.) 

1.  Bills  and  notes  «=»  1 58— Provision  In  six* 
month  note  for  interest  at  8  per  cent.,  paya- 
ble  semiannually,  with  Interest  at  12  per 
cent,  after  maturity  or  default,  held  not  to 
wake  note  nonnegetlable  for  aaoartalnty. 

A  provision  in  a  note  made  payable  in  aiz 
months  for  interest  at  8  per  cent.,  payable  semi- 
annually, but  at  12  per  cent  after  maturity  or 
default,  and  that  any  interest  overdue  should 
bear  interest  at  12  per  cent.,  does  not  make 
such  note  nonnegotiable  on  the  ground  that 
the  amount  due  or  to  be  paid  could  not  be  ac- 
curately determined,  since  there  could  be  no 
uncertainty  occasioned  by  failure  to  pay  inter- 
est semiannually. 

2.  Bills  and  notes  «=>ISO— Provlsloa  for  pay- 
ment of  attorney's  fees  on  defanlt  hold  nal- 
nty  not  affeotlng  nsgotiablli^. 

Under  Negotiable  Instruments  Iaw,  pro- 
UbitiDK  indudiilf  in  any  judgment  or  instru- 
ment any  sum  for  attoixey's  feea  or  otiher 
costs  not  taxable  by  law,  a  provision  in  a  note 
for  payment  of  attorney's  fees  and  collection 
expenses  on  default  is  an  absolute  nullity  and 
surplusage,  not  affecting  negotiability. 

Appeal  from  Circuit  Court,  Minnehaha 
Countj';  L.  L.  Pleeger,  Judge. 

Action  by  A.  H.  Sbarpe  against  H.  A.  Scho- 
enberger.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Albert  J.  Keith  and  Michael  G.  Luddy.  both 
of  Siovx  Falls,  for  appellant. 

Etrby,  Klrby  &  Kirby,  of  Siooz  Folia,  iox 
respondent 

McCOT,  J.  Action  to  recover  npon  a  prom- 
issory note.  From  Ondings  and  Judgment  In 
favor  of  plalntlft,  defendant  appeals.  Appel- 
lant raises  the  question  of  the  sufficiency  of 
the  evldoioe  to  Bt.'!<tain  the  findings  of  fact, 
conclusions  of  law,  and  Judgment.  The  note 
sued  npon  is  in  words  and  figures  aa  follows: 

''$400.00. 

"Kimball,  South  Dakota,  Aprfl  9,  1020. 
"October  9,  1020,  after  date,  for  value  re- 
ceived, vre  lointly  and  severally,  as  principals, 
promise  to  pay  to  the  order  of  Miles  B.  Peck, 
four  hundred  dollars.  Negotiable  and  payable 
at  the  Ekimball  Commercial  &  Savings  Bank, 
Kimball,  South  Dakota,  with  interest  at  the 
rate  of  8  per  cent,  per  annum,  payable  semi- 
annually, until  fully  paid,  but  with  interest  at 
the  rate  of  12  per  cent,  per  annum  after  ma- 
turity, or  after  default  in  payment  of  interest; 
and  any  interest  overdue  shall  bear  hiterest  at 
the  rate  of  12  per  cent,  per  annum.  Upon  de- 
fault in  payment,  we  agree  to  pay  attorney's 
fees  and  collection  expenses,  and  in  case  of  suit 
hereon,  any  justice  of  the  peace  may  have  juris- 
diction hereof  to  the  amount  of  cost  of  the 
case.  The  bolder  of  this  note  may  extend  the 
time  of  payment  thereof  from  time  to  time. 
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without  notice,  but  not  for  a  period  or  periods 
aggregating  more  than  5  years  from  this  date, 
and  makers,  indorsers,  sureties  and  guarantors, 
waive  demand  for  payment,  notice  of  nonpay- 
ment, protest  and  notice  of  protest,  and  agree 
to  all  extensions  of  time  within  the  five-year 
period  above  provided  for.  [Revenue  stamps 
affixed,  8  cents.]  H.  A.  Schoenberger." 


(No.  4944.)* 
Aug.  31, 


[1]  There  la  no  dispute  as  to  the  facts. 
The  said  note  was  given  In  consideration  of 
money  lost  in  a  gambling  game.  It  is  not 
disputed  that  the  respondent  obtained  this 
note  for  value  before  maturity,  and  was  a 
holder  in  good  faith.  No  part  of  this  note 
has  ever  been  paid.  It  Is  the  contention  of 
appellant  that  said  note  npon  its  face,  as  a 
matftr  of  law,  Is  nonnegotiablev  and  was  tab- 
esi  by  respondent  subject  to  the  defense  of  a 
gambling  consideration.  It  is  the  contention 
that  the  following  provision  contained  In  said 
note: 

"With  interest  at  the  rate  of  8  per  cent  per 
annum  payable  semiannually  until  fully  paid,  but 
with  interest  at  the  rate  of  12  per  cent  per 
annum  after  maturity,  or  after  default  in  the 
payment  of  interest,  and  any  interest  overdue 
shall  bear  interest  at  the  rate  of  12  per  cent 
per  annum" 

— makes  said  note  nonnegotiable  for  the  rea- 
son that  said  provision  in  said  note  consti- 
tutes a  conditional  promise  uncertain  of  ful- 
fillment, and  that  it  could  not  be  determined 
with  any  degree  of  accuracy  the  amount  due 
or  to  be  paid  upon  said  Instrument  We  are 
of  the  opinion  that  if  this  note  had  been  made 
payable  one  or  two  or  more  years  after  date 
this  provision  thereof  would  have  made  the 
same  a  nonnegotiable  note  by  reason  of  the 
uncertainty  of  said  promise ;  but  the  note  In 
question,  being  dated  on  the  9th  day  of 
April,  1920,  and  maturing  and  becoming  due 
on  the  9th  day  of  October,  1920,  just  six 
months,  or  one-half  of  one  year,  there  could 
be  no  uncertainty  occasioned  by  the  failure  to 
pay  Interest  semiannually  as  the  provision  In 
relation  to  the  payment  of  Interest  at  the  rate 
of  12  per  cent  per  annum  under  the  terms 
of  this  note  could,  under  no  possible  circnm- 
stancefl,  become  effective  prior  to  the  matur- 
ity of  the  note.  The  effect  of  this  provision 
Is  that  interest  Is  payable  at  the  rate  of  8 
per  cent  per  annum  before  due  and  12  per 
cent  after  due. 

[2]  Appellant  also  contends  that  the  fol- 
lowing provision  contained  In  said  note  ren- 
ders the  same  nonnegotiable: 

"Upon  default  in  payment  we  agree  to  pay 
attorney's  feea  and  collection  expenses." 

We  are  of  the  opinion  that  under  the  pro- 
visions of  section  1T06,  Code  1919,  Negotiable 
Instruments  Iaw,  which  provides  that  noth- 
ing therein  contained  shall  be  construed  to 
authorize  any  court  to  Include  In  any  Judg- 
ment or  Instrument  made  in  tills  state  any 
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sum  for  attorneT's  fees  or  other  costs  not 
taxable  by  law,  coastitutes  that  portion  of 
Bald  note  an  absolute  nullity  and  surplusage, 
the  same  as  If  It  were  not  contained  therein. 
Chandler  v.  Kennedy,  8  S.  D.  86, 65  N.  W.  439; 
Johnson  y.  Schar,  9  S.  D.  636,  70  N.  W.  838. 
Hence  we  are  of  the  view  that  the  note  In 
Question  is  negotiable. 

Finding  no  error  in  the  record,  the  Judg- 
ment and  order  appealed  from  are  affirmed. 

WHITING,  J„  not  sitting. 


DAKOTA  NAT.  BANK  V.  JOHNSON  et*lix.* 
(No.  4844.) 

(Supreme  (3oart  of  South  Dakota.    Aug.  18, 
1921.) 

Jadomaat  ^s>l39— Judgment  grantliig  «  motion 
to  vacate  judgment  and  for  leave  to  defend 
held  not  abuse  of  disoratlon. 
Where   mortgaged   property  was   sold  for 
maoh  less  than  the  amount  of  the  Judgment, 
leaving    a    large    deficiency    Judgment    against 
mortgagee,  and  the  mortgagee,  during  the  year 
after  having  obtained  knowledge  of  the  entry 
of  Judgment,  moved  to  have  the  Judgment  va- 
cated as  to  her  and  for  leave  to  defend,  the 
court  did  not  abuse  its  discretion  in  granting 
such  motion. 

Appeal  from  Circuit  (Tourt,  Tankton  (boun- 
ty;  R.  B.  Tripp,  Judge. 

Action  by  the  Dakota  National  Bank 
against  Olaf  Johnson  and  wife.  From  an 
order  granting  motion  to  have  Judgment  for 
plaintiff  vacated  as  to  last-named  defendant, 
and  for  leave  to  defend,  the  plaintiff  appeals. 
Affirmed. 

Charles  Hall  DlUon  and  Harry  A.  Bobln- 
•on,  both  of  Yankton,  for  appellant. 

Harry  Kunkle,  of  Tankton,  and  Payne^  OI- 
■on  &  Barton,  of  VermllUoo,  for  respondents. 

WHITINO,  J.  Action  to  have  a  deed  de- 
clared to  be  a  mortgage  and  to  foreclose 
same.  Judgment  was  against  both  defend- 
ants, who  are  husband  and  wife.  The  hus- 
band made  two  motions  seeking  to  have  the 
Judgment  vacated,  and  that  he  be  allowed  to 
defend.  These  motions  were  both  denied,  and 
he  has  not  appealed.  The  wife  also  moved 
to  have  the  Judgment  vacated  as  to  her  and 
for  leave  to  defend.  Her  motion  was  grant- 
ed, and,  from  the  order  granting  same,  plain- 
tiff  has  appealed. 

The  deed  In  question  was  given  In  1914. 
The  complaint  alleged  that  the  deed  was 
given  to  secure  the  then  existing  indebted- 
ness of  defendants  to  a  certain  bank,  and 
also  any  Indebtedness  thereafter  existing 
against  either  or  both  of  said  defendants  in 
favor  of  such  bank.    The  complaint  alleged 


that  the  deed  secured  a  note  of  $2,157  signed 
by  both  and  dated  in  1918,  six  notes  signed 
by  the  husband  alone,  of  various  dates  sub- 
sequent to  that  of  the  $2,157  note,  and  aggre- 
gating in  all  some  $1,500,  and  the  amount  of 
certain  advancements  made  by  the  bank,  but 
not  evidenced  by  notes. 

Though  an  appearance  was  entered  upon 
behalf  of  defendants,  they  failed  to  aivear 
for  trial.  The  court  made  findings  among 
which  was  a  finding  that  respondent  execut- 
ed all  of  the  notes.  Judgment  was  entered 
against  both  defendants  for  the  full  amount 
of  all  the  notes  and  of  the  other  two  itetpa  of 
claimed  indebtedness.  Upon  special  execu- 
tion sate,  the  property  was  bid  In  for  much 
less  than  the  amount  of  the  Judgment,  thus 
leaving  a  large  deficiency  Judgment  agalnat 
respondent,  who  is  possessed  of  other  prop- 
erty. The  property  covered  by  the  deed  was 
the  homestead  of  defendants,  and  of  a  value 
far  exceeding  the  amount  bid  at  the  fore- 
closure sale.  Respondent,  by  affidavit,  r^re- 
sented  to  the  trial  court  that  the  agreement 
was  that  the  deed  was  to  secnre  only  the  In- 
debtedness then  existing  In  favor  of  the  bank, 
which'  is  the  same  Indebtedness  that  was  aft- 
erwards represented  by  the  $2,157  note ;  that 
tbete  never  was  any  agreonent  under  which 
this  property  could  be  held  as  security  for 
any  of  the  six  notes,  nor  for  the  other  items 
of  indebtedness.  She  offered  Judgment  on 
the  $2,157  note,  and  sought  to  defend  as 
against  all  the  others. 

There  was  much  evidence  submitted  to  the 
trial  court  which  we  consider  Immaterial, 
and  we  shall  not  refer  thereto.  Appellant 
contends  that  it  appears  that  respondent 
knew  of  the  Judgment  for  more  than  a  year 
prior  to  the  date,  when  the  court  made  Its 
order  vacating  same.  We  do  not  find  this 
contention  supported  by  the  record  herein. 
The  most  that  can  be  said  is  that.  If  the  re- 
^ondent  saw  and  read  a  certain  notice 
which  the  sheriff  claims  to  have  posted  is  a 
conspicuous  place  on  the  mortgaged  premises, 
she  would  have  had  notice  that  Judgment  bad 
been  taken.  There  Is  no  proof  that  she  saw 
such  notice. 

'  The  trial  court  was  Justified  In  finding  that 
respondent's  motion  was  made  within  the 
year  allowed  by  statute;  that  the  trial  court 
had  been  led  to  enter  up  a  personal  Judgment 
against  respondent  to  an  amount  very  greatly 
in  excess  of  any  warranted  under  the  com- 
plaint herein.  We  are  of  the  opinion  that  It 
does  not  appear  but  that  die  trial  court's 
order  vacathig  the  Judgment  was  granted 
within  a  year  from  the  time  that  respondent 
had  notice  of  the  Judgment  The  trial  court 
did  not  abuse  the  discretion  in  It  vested  when 
It  vacated  a  Judgment  unsupported  by  the 
complaint. 

The  order  appealed  from  Is  affirmed. 
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CORNWELL  V.  SURETY  FUND  LIFE  CO. 
•t  al.     (No.  4884.) 

(SnpMiBo  Oovrt  «f  Sonth  Dtkota.     Ang.  18, 
1921.) 

1.  Pieadlng  «=>2I4(I)— Oennrrar  admits  alle- 
tatloNs  of  oomplalat. 

Demurrer  to  complaint  admits  the  allega- 
tiona  thereof. 

2.  Frandulant  conveyances  e=>39,  182(5)— la- 
solvent  husband  oannot  purchase  Insurance  or 
assign  policy  to  wife  in  excess  of  wife's  stat- 
■tory  exemption. 

A  husband  may  not,  with  intent  to  defraud 
Us  creditors,  or  voluntarily,  give  to  bis  wife, 
to  the  prejudice  of  his  creditors,  either  by  as- 
signment of  a  policy  in  hia  own  favor  or  by 
namios  her  as  beneficiary  therein,  a  contract  of 
inanrance  in  aa  amount  in  excess  of  the  wife's 


as  l>eneflciar7.  niereafter  on  March  24, 
1918,  the  defendant  Surety  Fund  Ufe  Com- 
pany reinsured  thltr  policy  and  assumed  all 
the  obligations  thereof  and  agreed  to  carry 
out  its  provisions  precisely  as  though  It  had 
been  originally  Issued  by  the  Surety  Fund  Life 
Company.  Thereafter  the  Surety  Fund  Life 
Company  reinsured  said  risk  to  the  extent 
of  one-half  thereof  with  the  Pittsburgh  Life 
&  Trust  Company.  The  insured  died  on  July 
15,  1916,  and  thereafter  the  Surety  Fund 
Life  Company  filed  claim  against  the  Pitts- 
burgh Life  &  Trust  Company,  and  has  receiv- 
ed payment  thereof  from  the  Pittsburgh  Life 
&  Trust  Company. 

The  plaintiff,  A.  H.  Comwell,  as  adminis- 
trator of  the  estate  of  Henry  S.  Rowe,  de- 
ceased, brings  this  action  against  the  Sure- 
ty Fund  Life  Company  and  Alice  K.  Rowe, 


sUtutory  exemption  under  Rev.  Code  1919.  »  ,  claiming  to  recover  for  the  benefit  of  the  ea- 

tate  $5,000  of  the  insurance  money  due  un- 
der said  policy.  The  complaint  alleges  that 
no  part  of  the  sum  due  under  said  policy  has 
been  paid  by  the  defendant  Surety  Fund  Llf& 
Company  except  the  sum  of  13,131.08,  paid 
on  the  11th  day  of  Jnne,  1917,  to  Alice  K. 
Rowe,  the  beneficiary  In  said  policy.  The 
complaint  further  alleges  that  the  estate  of 
Henry  S.  Rowe,  deceased.  Is  without  funds 
and  Is  unable  to  pay  claims  fllad.  altowed, 
and  proved  against  said  estate,  aggregating 
more  than  $3,000,  as  well  as  costs  and  ex- 
penses of  administration  as  yet  undetermined. 
The  complaint  further  alleges  timt  Henry 
S.  Rowe,  at  the  time  of  taking  out  said  la- 
surance,  was  Insolvent  and  unable  to  pay 
his  debts  when  due,  and  that  he  secured  and 
kept  in  force  In  the  nam*  of  his  wife.  Alice 
K.  Rowe,  the  said  Insnrance  policy  with  hia 
own  funds,  with  Intent  to  hinder,  delay,  and 
defraud  his  creditors  of  their  demands,  and 
to  avoid  clahns  and  debts  due  to  creditors 
who  might  file  dalms  against  his  esUte 
and — 

"that  said  insnrance  was  effected  for  the  estate 
of  the  said  deceased  as  beneficiary  for  the 
am  cant  due  under  said  policy  in  excess  of  $5,- 
000  as  exempt,  and  the  said  beneficiary  Alice 
K.  Rowe,  aa  wife  of  the  insured,  on  account  of 
the  insolvency  of  the  estate  and  of  the  insur- 
ed at  the  time  the  policy  was  originally  issued, 
and  while  the  premiums  were  being  paid,  and 
admitting  the  same,  makes  claim  only  to  the 
proceeds  of  said  insurance  policy  exempt  under 
the  laws  of  this  state,  namely,  $5,000,  and 
makes  no  claim  to  the  balance  due  on  the  said 
policy,  and  has  consented  that  the  balance  ot 
the  proceeds  due  on  said  policy  may  be  used 
for  the  payment  of  expenses  of  administration 
and  dalms  allowed  against  the  estate  of  Henry 
S.  Rowe,  deceased,"  and  that  defendant  has  re- 
fused payment. 


2861,  9310,  notwithstanding  husband's  obliga- 
tion to  support  wife  and  children,  and  the  in- 
surable interest  of  the  wife  and  children  In 
his  life,  or  wife's  absence  of  knowledge  of  the 
insolvency  or  of  the  fraudulent  intent  of  the 
husband;  and  the  insurance  so  purchased  in 
excess  of  such  exemption,  tlwngh  standing  in 
wife's  name,  will  be  deemed  a  trust  fund  re- 
coverable by  the  administrator  of  husband's 
estate  tat  the  benefit  of  his  creditors. 

3.  Jndgmant  «s»668(l)— Reoovery  by  Inavred's 
odnilslBtrator  of  amount  ef  polioy  In  excess  of 
wife's  oxenptlon  sstops  wife,  made  party  to 
aetlM.  tram  otalmlng  amount  rsoovermi  from 
iMirer. 
Recovery  by  administrator  of  husband's  es- 
tato  of  amount  of  policy  insuring  husband's  life 
in  excess  of  wife's  statutory  exemption  on  the 
ground  that  the  purchase  of  such  insurance  at 
a  time  when  husband  was  insolvent  was  fraud- 
ulent aa  to  his  creditors  would  estop  the  wife, 
made  a  party  to  such  action,  from  thereafter 
claiming  the  amount  so  recovered  from  the  fai- 
Buranee  company. 

Appeal  trom  Circuit  Court,  (3odin(ton 
Goonty;  W.  N.  Skinner,  Judge. 

Action  by  A.  H.  Comwell,  as  administrator 
of  the  estate  of  Henry  S.  Rowe,  deceased, 
against  the  Surety  Fund  Life  Company  and 
others.  From  an  order  sustaining  demurrer 
to  the  complaint,  the  plaintUP  appeals.  Or- 
der reversed  and  cause  remanded,  with  direo- 
tlona. 

Hanten  A  Hanten  and  A.  R.  Henrlkson, 
all  of  Watertown,  for  appellant 

Hall  ft  Purdy,  of  Brookings,  for  respond- 
ents. 

SMITH,  J.  Appeal  from  the  drcalt  court 
of  Codington  county.  On  the  9th  of  April, 
1910,  the  Dakota  Western  Assurance  Com- 
pany, In  consideration  of  an  annual  premium 
of  $401.80,  Issued  its  policy  of  life  Insurance 
to  one  Henry  S.  Rowe  in  the  sum  of  $10,000, 
In  which  his  wife,  Alice  K.  Rowe,  was  named 


Plaintiff  demands  Judgment  against  the  de- 
fendant Surety  Fund  Life  Company  for 
$5,000,  with  interest,  eta  A  copy  of  the  pol- 
icy Is  attached  to  and  made  a  part  of  the 
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complaint.  Defendant  demurs,  setting  up 
four  grounds:  First,  tliat  tbe  complaint 
does  not  state  fbcts  Bu£Scient  to  constitute 
a  cause  of  action;  second,  that  there  Is  a 
defect  of  parties  plaintiff;  third,  that  the 
plaintiff  has  not  legal  capacity  to  sue;  fourth, 
that  there  Is  a  defect  of  parties  defendant. 

[1]  From  an  order  sustaining  this  demui^ 
rer  plaintiff  appeals  and  assigns  error.  The 
briefs  and  argument  of  counsel  are  directed 
mainly  to  the  contention  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  admits  the 
allegation  of  the  complaint,  that  th^  trans- 
action was  carried  out  by  the  deceased,  then 
an  insolvent  debtor,  with  intent  to  defraud 
his  creditors. 

In  oral  argument  and  In  briefs  filed  ap- 
pellant urges  that  certain  provisions  of  the 
policy  reserving  to  the  insured  a  cash  surren- 
der value,  a  loan  value,  an  annuity  option, 
and  a  right  to  change  the  beneficiary,  are. 
In  themselves,  sufficient  to  render  the  trans- 
action fraudulent  as  against  creditors.  This 
contention  requires  no  consideration  further 
than  to  note  that  the  demurrer  admits  that 
the  transaction  to  the  extent  of  $5,000  of 
the  Insurance  was  fraudulent  as  to  creditors. 
If  the  alleged  fraudulent  Intent  were  in  is- 
sue as  matter  of  fact,  these  prpvisions  of  the 
policy  might  become  material,  but  the  admis- 
sion by  the  donurrer  raiders  them  immateri- 
al at  this  tlmft  The  defendant  company  does 
not  deny,  but  admits,  a  liability  of  $10,000 
under  the  policy.  Plaintiff,  appellant  here, 
concedes  the  right  of  the  wife  as  beneficiary 
to  receive  $5,000  of  the  proceeds  of  the  pol- 
icy under  the  statutes,  which  exempt  that 
amount  of  life  insurance  from  the  claims  of 
creditors.  Hence  it  is  immaterial  whether 
such  exemption  be  claimed  under  section  2661 
or  section  9310,  Revised  Code  1919.  We  do 
not  find  it  necessary  to  determine  whether 
the  statutory  exemption  of  $5,000  proceeds 
of  an  insurance  policy  would  be  applicable 
where  the  policy  was  taken  out  by  an  insol- 
vent debtor  with  intent  to  defraud  his  cred- 
itors. That  question  is  not  presented  by  the 
record;  the  right  of  the  family  of  decedent 
to  $5,000  of  the  insurance  money  being  con- 
ceded by  appellant.  The  only  controversy  Is 
as  to  the  $5,000  remaining  In  the  bands  of 
the  defendant  company. 

The  gist  of  respondent's  defense  Is  that  the 
plaintiff,  as  administrator  of  the  estate.  Is 
not  oititled  to  this  money.  It  Is  also  ap- 
parent that  the  demurrer  presents  no  ques- 
tion as  to  the  amount  of  recovery;  that  is, 
whether  a  recovery  may  be  had  for  the  pre- 
miums fraudulently  paid  out,  or  for  the  In- 
surance money  due  under  the  policy,  except 
In  so  far  as  that  question  may  be  Inseparably 
connected  with  the  theory  upon  which  the 
right  to  recover  may  be  based.  Respondent's 
contention  Is  that,  although  the  policy  Itself 
contains  provisions  under  which  the  husband 


retained  the  right  to  change  the  benefldary 
and  to  assign  the  policy,  such  rights  were 
never  exercised  in  favor  of  the  decedent's 
estate,  and  that  no  privity  of  contract  exists 
between  the  administrator  and  the  defendant 
company,  particularly  in  view  of  the  fact 
that  the  assent  of  the  defendant  company  to 
a  change  of  the  beneficiary  or  an  assignment 
of  the  poUcy  is  essential  under  the  terms  of 
the  policy.  The  defendant  company  however, 
admits  its  liability  to  the  wife  as  beneficiary, 
and  her  rights  to  the  fund  having  become 
vested  by  the  death  of  the  husband,  the  lim- 
itations contained  in  the  policy  do  not  affect 
or  limit  her  right  to  assign  or  transfer  her 
interest  therein  either  In  whole  or  in  part. 
We  do  not  decide  at  this  time^  however, 
whether  the  facts  alleged  in  the  complaint 
are  sufficient  to  constitute  a  valid  transfn 
to  the  administrator  of  her  claim  against 
Che  company.  In  the  absence  of  Insolvency 
and  fraud  on  the  part  of  the  Insured,  the 
creditors  of  the  husband  could  have  no  claim 
upon  the  proceeds  of  the  policy,  and  the  ad- 
ministrator would  have  no  right  of  action 
against  either  the  wife  or  the  defendant  com- 
pany. The  action  does  not  purport  to  have 
been  brought  to  set  aside  the  contract  of  In- 
surance and  redover  the  consideration  paid 
by  the  fraudulent  debtor,  namely,  the  Insur- 
ance premiums.  Tbe  complaint  does  not  al- 
lege that  either  the  wife  or  the  defendant 
company  was  party  to  the  alleged  fraud,  and 
as  to  them  the  contract  of  Insurance  Itself 
was  and  Is  valid,  and  could  not  be  set  aside. 

The  relief  demanded  is  a  decree  declaring 
the  proceeds  of  the  contract.  In  the  hands  of 
the  defendant,  to  be  a  trust  fund  for  the 
benefit  of  the  creditors  of  the  guilty  party. 
The  administrator  is  not  a  party  to,  or  a  for- 
mal assignee  of,  the  policy.  But  the  policy, 
appellant  contends,  was  the  instrumentality 
by  means  of  which  the  fimd  came  into  de- 
fendant's possession,  charged  with  a  trust  in 
favor  of  the  creditors  of  the  estate  because 
of  the  alleged  fraudulent  intent  of  the  In- 
solvent debtor.  We  think  It  quite  plain  from 
the  facts  presented  and  the  relief  demanded 
In  the  complaint  that  the  action  was  founded 
upon  that  theory. 

[2]  In  Lehman  v.  Gunn,  124  Ala.  213,  27 
South.  4T5,  51  L.  R.  A.  112,  82  Am.  St  Rep. 
159,  a  case  cblefiy  relied  upon  by  appellant, 
an  insolvent  debtor  took  out  a  policy  of  life 
Insurance  on  his  own  life,  in  favor  of  his 
mother  and  father  as  beneficiaries,  paying 
the  premium  out  of  his  own  funds.  Within 
a  month  thereafter  he  died.  The  defendant, 
Gunn,  as  administrator  of  the  estate,  through 
a  compromise,  accepted  one-half  of  the 
amount  of  the  policy  In  settlement.  An  ac- 
tion was  brought  by  creditors  of  the  decedent 
to  subject  the  proceeds  of  the  settlement  in 
the  hands  of  the  administrator  to  the  pay- 
ment of  their  claims.  Discussing  the  prlnd 
pies  of  law  Involved,  the  court  said: 
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"As  against  exlstine  creditors  a  volnntary 
conveyance  by  the  debtor  is  in  law  per  se  fraud- 
nlent  and  void,  without  regard  to  the  intention 
of  the  debtor,  is  a  proposition  too  familiar  and 
well  settled  to  require  citation  of  anthoritieB. 
The  nature  and  form  of  the  conveyance,  or  the 
ways  and  means  employed  in  bestowing  the 
gift  or  donation,  is  immaterial.  It  is  enough  if 
the  thing  given  be  liable  to  the  satisfaction  of 
the  demands  of  creditors,  to  render  the  con- 
veyance void.  In  the  solution  of  this  case  some 
dif&culty  will  be  obviated,  by  first  dotennining 
what  it  is  that  the  debtor  has  conveyed  or  do- 
nated. It  must  be  conceded  that  the  benefits  to 
be  derived  under  the  present  policy  by  the 
beneficiaries  named  therein  proceed  from  the 
acts  of  the  insured,  who  procured  ths  policy. 
The  policy  was  issued  by  the  company  for  a 
valuable  consideration.  The  consideration  mov- 
ed from  the  insured  and  not  from  the  benefi- 
ciaries. 

"It  cannot  be  doubted  that  if  the  policy  had 
been  taken  out  and  payable  to  the  estate  of  the 
insured,  and  subsequently  by  him  transferred  as 
a  gift  to  his  father  and  mother,  that  such  a 
transaction  would  have  been  void  a«  against 
existing  creditors.  So  too,  though  the  policy 
be  issued  in  favor  of  the  father  and  mother, 
if  the  premiums  be  paid  out  of  the  funds  of  the 
debtor,  will  the  transaction  be  void  as  against 
existing  creditors.  •  «  •  The  policy,  or  the 
insurance  which  it  represented,  was  the  sub- 
ject-matter of  the  gift  and  not  the  premium. 
The  premium  is  used  in  the  purchase  of  the 
property  donated,  and  it  is  in  the  gift  of  this 
property  so  pur«diased  that  the  creditor  com- 
plains that  be  has  been  injured.  *  •  *  In 
Feam  v.  Ward  [80  Ala.  (MO,  2  So.  114],  this 
court  said:  The  insurance  constitutes  the  prop- 
erty purchased,  and  is  the  subject-matter  of 
the  investment.  If  the  father  be  in  debt,  such 
voluntary  investment  is  fraudulent  in  law  as  to 
his  existing  creditors,  without  regard  to  his  in- 
tent, or  to  his  drcumstances  and  condition  as 
to  his  ability  to  pay.  In  such  case,  the  donee 
will  be  regarded  as  a  trustee  for  .the  benefit  of 
the  creditors  of  the  donor.'  *  •  *  It  is  the 
diminution  of  the  fund  to  whicli  the  creditor 
had  the  right  to  look  for  the  payment  of  his 
demand,  that  give*  him  the  right  to  complain. 
*  *  *  If  the  wrong  and  injury  to  the  creditor 
b«  accomplished  through  the  fraud  of  the 
debtor,  actual  or  constructive,  it  is  immaterial 
what  form  it  assumed.  Equity  will  deal  with 
the  facta,  the  substance,  without  regard  to 
forms  or  shadows.  •  •  •  Taking  the  alle- 
gations of  the  bill  as  true,  upon  the  death  of 
Winton  the  insurance  became  a  trust  fund  for 
the  benefit  of  his  creditors,  and  all  parties  deal- 
ing with  such  a  fund  with  notice  may  be  held 
to  an  acconntinc." 

Respondent  relies  largely  upon  the  case  of 
Central  National  Bank  v.  Hume,  128  U.  S. 
195,  9  Sup.  Ct.  41,  32  L.  Bd.  370,  and  con- 
tends that  It  Is  decisive  of  the  precise  ques- 
tion presented  on  this  apppal.  We  think  re- 
spondent Is  in  error.  That  case*  seems  to 
have  been  decided  upon  its  own  peculiar 
facts.  Want  of  evidence  of  fraud  in  the 
transaction  appears  to  have  been  controlling. 
The  court,  oonunentiug  on  that  phase  of  the 


case,  said.  In  effect,  that  the  amounts  paid 
for  premiums  on  the  policy  were  so  small  as 
to  constitute  no  appreciable  diminution  of 
the  decedent's  estate,  and  could  not  have 
caused  material  injury  to  the  creditors.  In 
fact,  the  court  seems  to  have  been  of  tbo 
view  that  the  premiums  were  paid  out  of 
funds  placed  by  the  wife's  mother  in  the 
hands  of  the  husband  for  the  boieflt  of  the 
wife,  which  funds  Hume  did,  and  might 
rightfully,  and  without  fraudulent  intent,  de- 
vote to  the  purchase  of  Insurance  on  his  own 
life  for  the  benefit  of  his  wife  and  children. 
That  these  facts  had  a  material  bearing  on 
the  conclusion  reached  is  apparent  from  the 
language  used  by  the  court: 

"In  all  purely  voluntary  conveyances  it  ia  the 
fraudulent  intent  o^  the  donor  which  vitiates. 
If  actually  insolvent,  he  is  held  to  knowledge 
of  his  condition;  and  if  the  necessary  conse- 
quence of  his  act  is  to  hinder,  delay,  or  defraud 
his  creditors,  within  the  statute,  the  presump- 
tion of  the  fraudulent  intent  is  irrebuttable  and 
condusive,  and  inquiry  into  his  motives  is  in- 
admissible. Bat  the  drenmatanecs  of  each 
particular  case  should  be  considered,  as  in  Par- 
tridge V.  Gopp,  1  Sden,  168,  168;  s.  e.  Ambler, 
596,  599,  where  the  Lord  Keeper,  while  holdiqg 
that  debts  must  be  paid  before  gifts  are  made, 
and  debtors  must  be  just  before  they  are  gener- 
ous, admitted  that  'the  fraudulent  intent  ia  te 
be  collected  from  the  magnitude  and  value  of 
the  gift.'  Where  fraud  is  to  be  imputed,  or  the 
imputation  of  fraud  repeOed,  by  an  examination 
into  the  drcnmstancea  under  which  a  gift  is 
made  to  those  toward  whom  the  deaor  is  under 
natural  obligation,  the  test  is  said,  in  Kiff  v. 
Hanna,  2  Bland,  33,  to  be  the  pecuniary  ability 
of  the  donor  at  that  time  to  withdraw  the 
amount  of  the  donation  from^s  estate  without 
the  least  hazard  to  his  creditors,  or  in  any  ma- 
terial degree  lessening  their  then  prospect* 
of  payment;  and  in  considering  the.suffideney 
of  the  debtor's  property  for  the  payment  of 
debts,  the  probable,  immediate,  unavoidable, 
and  reasonable  demands  for  the  support  of  the 
family  of  the  donor  should  be  taken  into  ac- 
count and  deducted,  having  in  mind  also  the 
nature,  of  his  business  and  his  necessary  ex- 
penses.   Eimerson  v.  Bemis,  69  m.  541. 

"This  argument  in  the  interest  of  creditors 
concedes  that  the  debtor  may  rightfully  preserve 
his  family  from  suffering  and  want.  It  seems 
to  us  that  the  same  public  policy  which  justifies 
this,  and  recognises  the  support  of  wife  and 
children  as  a  positive  obligation  in  law  as  well 
as  morals,  should  be  extended  to  protect  them 
from  destitution  after  the  debtor's  death,  by 
permitting  him,  not  to  accumulate  a  fund  as  a 
permanent  provision,  but  to  devote  a  moderate 
portion  of  his  earnings  to  keep  on  foot  a  se- 
curity for  support  already,  or  which  could 
thereby  be,  lawfully  obtained,  at  least  to  the 
extent  of  requiring  that  under  audi  dream- 
stances  the  fraudulent  intent  of  both  parties  to 
the  transaction  should  be  made  out.  And  inas- 
much as  there  is  no  evidence  from  which  such 
intent  on  the  part  of  Mrs.  Hume  or  the  insur- 
ance compaoies  could  be  inferred,  in  our  judg- 
ment none  of  these  premiums  can  be  recov- 
ered." 
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[3]  Briefly  stated.  Justice  Fuller  held  that 
payment  of  the  Insurance  premiums  by  the 
insolrent  busband,  U  from  bis  own  funds, 
did  not  appreciably  contribute  to  bis  insol- 
vency, and  if  paid  out  of  funds  placed  in  his 
bands  by  his  wife's  mother  for  her  daughter's 
beneflt,  no  injury  resulted  to  creditors  and 
no  fraud  appeared;  that  the  proceeds  of  the 
policy  belonged  to  the  wife  and  children  as 
beneflciarles;  that,  neither  the  wife  nor  the 
insurance  company  having  had  knowledge  of 
the  husband's  insolvency  when  the  contract 
of  Insurance  was  entered  into,  the  contract 
was  valid  and  binding  on  all  parties,  and 
the  premiums  paid  could  not  be  reached  and 
appropriated  by  creditors.  If  it  be  assumed, 
in  the  absence  of  statutory  provisions,  as  Jus- 
tice Fuller  seems  to  hold,  that  an  insolvent 
debtor  may  purchase  a  reasonable  amount  of 
life  insurance  to  provide  for  Immediate  needs 
of  his  wife  and  family  In  case  of  his  death 
without  wrongful  Injury  to  his  creditors,  that 
doctrine,  we  think,  should  have  no  appli- 
cation where  a  statute  exempts,  for  a  like 
purpose,  a  specific  amount,  as  in  our  state. 
$5,000,  from  the  proceeds  of  life  Insurancse 
policy.  But  the  husband  may  not,  with  in- 
tent to  defraud  his  creditors,  or  voluntarily, 
give  to  his  wife,  to  the  prejudice  of  his  cred- 
itors, either  by  assignment  of  a  policy  In 
tils  own  favor  or  by  naming  her  as  benefici- 
ary therein,  a  contract  of  Insurance  in  an 
amount  in  excess  of  this  statutory  provision. 
And  the  purchase  of  insurance  by  an  insol- 
vent husband  In  an  amount  in  excess  of  the 
statutory  exemption,  and  payment  therefor 
from  his  own  funds  with  intent  to  hinder, 
delay,  and  defray  his  creditors,  is  not  the 
less  a  voluntary  gift  by  reason  of  the  fact 
that  the  husband  is  legally  bound  to  support 
his  wife  and  children,  or  that  they  have  a 
legal  right  to  Auch  support,  or  that  they  have 
an  insurable  Interest  in  his  life,  or  by  rea- 
son of  the  fact  that  the  wife  had  no  knowl- 
edge of  the  insolvency  or  of  the  fraudulent 
intent  of  the  husband.  We  are  of  the  view 
that,  under  such  circumstances,  any  amount 
of  insurance  thus  purchased  and  paid  for 
by  the  husband  in  excess  of  the  statutory  ex- 
emption, even  though  standing  in  the  name 
of  the  wife,  should  be  deemed  a  trust  fund 
recoverable  by  the  administrator  of  the  de- 
cedent's estate,  and  that  the  Insurance  com- 
pany defendant  is  not  concerned  in  the  dis- 
tribution of  such  fund  in  the  course  of  ad- 
ministration; that  being  a  question  which 
concerns  alone  the  heirs  and  creditors  and 
the  wife.  Whether  the  insurance  company 
might  interpose  such  a  defense  in  an  action 
whMein  the  wife,  as  beneficiary  imder  the 
policy,  was  not  made  a  party  defendant,  we 
do  not  decide;  but  it  seems  dear  to  us  that 
where  the  wife  is  made  a  party  defendant, 
as  in  this  case,  a  recovery  by  the  administra- 
tor  would    certainly    estop    the   wife   from 


thereafter  making  claim  against  tli«  defend- 
ant company,  assuming  the  facts  to  be  as 
stated  in  the  complaint. 

The  order  sustaining  the  demurrer  Is  re- 
versed, and  the  cause  remanded  for  further 
proceedine^s  in  accordance  with  the  views 
herein  expressed. 


JOHNSON  et  al.  v.  MATHEWS,  Ca.  Atty., 
Otal.    (No.  22535.) 

(Supreme  Court  of  Minnesota.    Aug.  10, 1921.) 

(ByVM>u»  hv  Eiitorial  Staff.) 

Certiorari  «=323— Question  of  wltdom  of  aot 

of  county  board  In  designating  road  as  state 

highway  cannot  be  considered. 

The  questions  whether   the  county   board 

acted  wisely  in  designating  a  road  as  a  state 

iiighway,    and    whether    the    couimiBsioner    of 

falgliwayB  acted  wisely  in  censenting  to  sndi 

designation,  are  purely  legislative,  and  cauiot 

be  reviewed  by  the  courts  <hi  certiorari. 

Appeal  from  District  Court,  I^<m  County; 
I.  M.  Olsen,  Judge. 

Certiorari  on  the  relation  of  John  G.  John- 
son and  others  against  Rolland  Muthews, 
County  Attorney  of  Lyon  County,  and  others, 
to  review  the  action  of  the  county  board  in 
designating  a  Highway  as  a  state  road. 
From  a  Judgment  disuiissiog  the  writ,  relat- 
ors appeal.    Appeal  dismissed. 

Chas.  L.  De  Beu,  of  Marshall,  toe  ap- 
pellants. 

UoUand  Mathews,  Co.  Atty.,  and  James  H. 
Hall,  both  of  Mamhall,  for  respondents. 

PISl  CUBIAM.  The  trial  court  Issued  a 
writ  of  certiorari  to  review  the  action  of 
the  county  board  of  Lffon  county  in  designat- 
ing a  certain  highway  in  said  county  as  a 
state  road,  and  also  to  review  the  order  of 
the  State  Commissioner  of  Highways  con- 
senting to  such  designation.  On  the  return 
the  court  discharged  and  dismissed  the  writ. 
The  relators  appeal.  Respondents  move  to 
dismiss  the  appeal.  The  case  is  to  be  de- 
termined on  the  record  made  by  the  officers 
whose  action  is  sought  to  be  reviewed. 
State  ex  rel.  Sholund  v.  Dulnth,  126  Minn. 
425,  147  N.  W.  S20.  On  the  record  we  see  no 
question  presented  except  the  question  wheth- 
er the  county  board  acted  wisely  in  designat- 
ing the  road  in  question  a  state  road,  and 
whether  the  Commissioner  of  Highways  act- 
ed wisely  in  consenting  to  such  designation, 
x'hcse  questions  are  not  Judicial,  but  purely 
legislative,  and  are  not  reviewable  by  the 
court  on  |»rtlorari.  See  Sinclair  v.  Com- 
missioners of  Winona  County,  23  Minn.  404, 
23  Am.  Bep.  684;  Christlieb  v.  County  of 
Hennepin,  41  Minn.  142,  42  N.  W.  030;  State 
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ex  rel.  Hardy  T.  Glough,  64  Minn.  878,  ti7 
N.  W.  202. 

The  appeal  la  fberefore  manifestly  with- 
out merit,  and  on  tbat  ground  should  be 
dismissed.  See  Johnson  v.  St  ir'ani  City 
Ky.  Co;,  68  Minn.  408,  71  N.  W.  619;  Kennedy 
T.  Fidelity,  etc.,  Co.,  100  Minn.  144,  110 
N.  W.  624. 

▲ppeal  dlsmiaaed. 


STUART  V.  TORREY.  (No.  21733.) 

(Supreme  Court  of  Nebraska.    July  IS,  1921.) 

(Syllaiiu  by  th«  Court.) 

1.  AoMUBt,  action  «mi  9s>8-^ttdgmeat  «=3 
251(1)— Finding  of  unintentional  mistake  as 
to  accounts  not  sastaised  by  pleadings  prt- 
seotlng  question  of  oorreotnsss  of  aooount 
and  settlement  thereof. 

Where  tlie  plaintiETs  cause  of  action  is 
baaed  upon  a  running  account,  and  the  answer 
pleads  a  full  and  complete  settlement,  and  the 
reply  is  a  feneral  denial,  the  issues  present- 
ed by  sneh  pleadioKS  are  the  correctness  of 
the  account  and  the  settlement  thereof.  And  a 
finding  and  Judgment  on  such  plcadingti  that 
"there  was  an  unintentional  mistake  made  by 
plaintiff  and  defendant  in  the  computation  of 
their  several  accounts  when  malcing  settlement" 
iteU  not  to  be  sustained  by  the  pleadings,  and 
a  material  Tariance  from  the  issues  presented 
by  the  pleadings. 

2.  Compromise  and  settltment  ®s>22— One 
otalmiag  that  a  settlement  did  not  Include  all 
debts  due  must  plead  and  prove  it. 

The  preseotatfon  and  auditing,  from  time 
to  time,  of  accounts  by  parties  having  business 
dealings  and  transactions  with  each  other,  and 
the  making  of  new  notes  (or  the  balances  and 
the  surrender  of  old  notes  given  and  payment 
of  the  last  note  given  cowtitute  a  settlement 
between  the  parties.  And  where  suit  is  brought 
by  the  maker  of  the  notes  on  an  account  be> 
tween  the  same  parties  covering  the  same 
period  of  time,  and  settlement  of  the  items 
sned  npon  is  alleged  by  the  giving  of  notes  by 
the  plaintiff,  tiie  plaintilf  mnst  allege  that  the 
items  soed  for  were  not  included  in  the  settle- 
ments made,  and  the  burden  of  proof'  is  on 
the  maker  of  the  notes  to  show  tbat  the  aetUe- 
ment  did  not  induds  debts  owing  to  him  from 
the  adverse  party. 

S.  Aeoosnt,  astlan  w  «s97— Evldanoe  held  not 
to  snttaln  Jadgmsat  for  phUntKf. 
Bvidence  etamined,  and  AeM  not  to  sustain 
the  Jndgmant. 

(AddUUHua  BvOalm*  hi  BdUorial  8taf.) 

4.  Ploadiag  «33882(  I )— Fraad  or  mutnai  mis- 
take oannot  ba  shown  nndsr  general  dsnlal 
in  raply  ta  •■  aaawer  pleading  sottlamaat. 

Frand  or  mutual  mistake  cannot  be  shown 
under  a  general  denial  in  a  reply  pleading  an 
answer  to  a  settlement. 


Appeal  from  District  Court,  Dawson  Coun- 
ty; Grimes,  Judge. 

Action  by  Otho  Stuart  against  Herbert 
Torrey  in  the  county  court.  The  cause  was 
appealed  to  the  dlatrict  court,  resulting  in 
Judgment  flor  plaintiff.  Motion  for  new  trial 
was  overruled,  and  defendant  appealsi  Be- 
yersed  and  remanded. 

John  A.  Miller  and  ,T.  M.  Fitzgerald,  both 
of  Kearney,  fbr  appellant. 
W.  A.  Stewart,  of  Lexington,  for  appellee. 

Heard  before  MORRISSEY,  O.  J.,  FLAM8- 
BURG  and  ROSO,  JJ.,  and  DICKSON  mod 
TROUP,  District  Judges. 

DICKSON,  Dlatrict  Judge.  This  acttoa 
was  commenced  and  tried  in  the  county  conrt 
of  Dawson  county,  appealed  to  the  district 
court,  and  there  tried  by  the  court  witbont  a 
Jury.  The  plaintiff  below,  appellee  herdn, 
charged  in  his  petition  that,  from  May  18, 
1013,  until  about  the  26th  day  of  March,  1910, 
he  oontinnondy  dealt  with  and  bad  bualnees 
relations  with  the  appellant,  defendant  bdow 
in  the  buying  and  selling  of  horses  and  oattlel 
com.  fe^  and  seed  and  that  during  eadi 
year  he  performed  work  and  labor  for  the 
defendant  at  his  request,  and  the  defendant 
performed  work  and  labor  fbr  the  plaintiff, 
nalntlff  further  alleges  that  no  settiement 
of  the  alleged  running  aooount  between  hhn 
and  defendant  was  'ever  made,  and,  as  an 
excuse  for  overpaying  the  defendant,  he  al- 
leges that  the  defendant  falsely  and  fraudu- 
lently represented  to  him  that  he  owed  him 
large  sams  of  money  in  excess  of  what  was 
actually  due,  which  he  paid.  The  petition 
contains  an  itemized  statement  of  the  ac- 
count. Including  debits  and  credits,  and  prays 
for  an  accounting  and  Judgment  thereon. 
By  agreement  it  appears  from  the  Judgment 
of  the  court  that  the  case  was  tried  in  the 
district  court  upon  the  answer  and  reply 
Qled  in  the  county  court  The  answer  of  the 
defendant  admits  the  dealings  with  the  plain- 
tiff during  the  times  set  forth  in  plaintiff's 
petition,  and  avers  that  each  year  be  made 
final  and  full  settlement  with  the  plaintiff  for 
every  item  that  he  owed  the  plaintiff,  and 
tbat  their  aetUements  Included  items  due  the 
defendant  from  the  plaintiff;  that  many 
items  set  forth  in  plaintiff's  account  are  in- 
accurate and  incorrect,  but  that  all  items  of 
the  account  between  plaintiff  and  defendant 
which  were  Justly  due  to  either  one  or  the 
other  were  fully  settled ;  that  on  the  29tb  day 
of  March,  1919,  he  settled  fully  and  entirely 
with  plaintiff  for  everything  that  was  owing 
by  defendant  to  plaintiff,  and  everything 
that  was  owing  by  plaintiff  to  defendant,  and 
that  in  such  settlement  the  plaintiff  owed 
the  defendant  $440,  which  was  paid  by 
plaintiff.  The  reply  of  the  plaintiff  was  a 
general  denial.    The  case  was  tried  on  the 
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11th  day  of  June  and  taken  under  advise- 
ment until  the  23d  day  of  June,  and  on  that 
day  Judgment  was  entered  by  the  court 
against  the  defendant  for  $59160,  the  court 
finding  that  "there  was  an  unintentional 
mistake  made  by  plaintiff  and  defendant  In 
the  computation  of  their  several  accounts 
when  making  settlement,  and  that  plaintiff, 
by  reason  thereof,  overpaid  the  defendant 
the  sum  of  $56iJM."  A  motion  for  a  new 
trial  was  filed,  in  which  the  Judgment  was 
attacked  for  the  reason  the  same  was  not 
supported  by  sufficient  evidence,  was  against 
the  evidence,  and  that  the  same  was  contrary 
to  law.  This  was  overruled  and  an  appeal 
was  taken  to  this  court. 

From  a  careful  reading  of  the  record  In 
this  case  It  appears  that  the  first  transaction 
between  the  parties  was  the  purchase  of  a 
team  of  horses  by  plaintiff  from  defendant 
for  $220  in  May,  1913.  The  next  transaction 
was  in  1914,  the  renting  of  a  farm  by  plain- 
tiff from  defendant.  From  that  time  on, 
and  up  until  1018,  the  parties  had  numerous 
transactions,  in  which  the  plaintiff  purchased 
from  the  defendant  grain  of  different  kinds, 
also  other  articles  of  personal  property,  and 
performed  and  exchanged  work  and  labor 
with  defendant;  the  defendant  performing 
for  and  exchanging  work  and  labor  with  the 
plaintiff,  ^nie  first  alleged  and  claimed  set- 
tlement between  the  parties  was  in  1914. 
During  that  year  the  plaintiff  purchased  from 
the  defendant  a  team  of  horses,  work  was 
performed  on  both  sides,  and  a  note  was 
taken  for  some  $300.  This  note  Included  the 
note  for  $120,  given  for  the  team  purchased 
in  1913,  and  the  Interest  thereon,  the  note  for 
$120  being  surrendered  to  the  plaintiff.  The 
next  settlement  was  on  April  23,  1015,  when 
the  plaintiff  gave  to  the  defendant  bis  note 
for  $276,  and  received  his  1914  nota  They 
next  settled  on  March  28,  1916,  and  on  that 
date  the  plaintiff  gave  to  the  defendant  his 
note  for  $366,  that  being  the  amount  then 
due  after  allowing  all  credits,  and  the  note 
of  April  23  was  surrendered  to  plaintiff. 
In  January  following,  another  settlement 
took  place,  the  plaintiff  giving  the  defendant 
his  note  for  $930.  Later,  August  4,  1917, 
this  note  was  taken  up  and  surrendered  to 
the  plaintiff,  and  he  gave  the  defendant  his 
note  for  $900,  the  difference,  $80,  being  on 
account  of  a  transaction  in  relation  to  the 
sale  of  one  team  and  the  purchase  of  an- 
other whereby  the  plaintiff  had  an  agreed 
credit  of  $30.  On  February  22,  1918,  the 
plaintiff  gave  the  defendant  his  note  for 
$397.80;  that  being  the  amonnt  then  due  the 
defendant.  Some  time  later  there  was  a 
horse  transaction  between  them  whereby  the 
plaintltTs  Indebtedness  to  the  defendant  was 
increased  to  the  extent  of  $50,  and  later  the 
plaintiff  gave  to  the  defendant  his  note  for 
$447.80  and  received  the  note  ft>r  $397.80, 
and  by  agreement  dated  the  last  named  note 


for  $447.80  as  of  the  date  of  the  note  for 
$397.80.  When  the  note  for  $397.80  was  giv- 
en, the  plaintiff  was  moving  away  from  the 
tana  he  had  rented  from  defendant,  and  the 
note  for  $447.80  was  given  after  he  had  mov- 
ed. The  giving  of  this  last  note  ended  the 
dealings  between  them  except  the  payment 
of  this  note ;  .  payment  being  made  on  March 
29,  1919,  and  the  note  being,  surrendered  to 
the  plaintiff. 

[1]  There  is  no  dispute  between  plaintiff 
and  defendant  as  to  the  slvlng  of  these  notes, 
and  they  both  testify  that  when  the  notes 
were  given  settlements  were  made,  and  the 
trial  court  in  effect  so  found.  It  also  found 
plaintiff  would  at  these  times  present  his 
accounts,  the  defendant  also  presenting  his 
demands,  and  that  they  were  examined  by 
the  parties  and  the  amount  due  ascertained 
and  a  new  note  taken  for  the  balance  and  the 
old  note  surrendered.  The  plaintiff  In  his 
testimony  tells  of  the  final  settiemoit  be- 
tween him  and  Torrey  and  the  payment  and 
settlement  of  the  last  note  for  $447.80.  It 
seems  that  plaintiff  was  at  Torrey's  place 
helping  him,  staying  there  until  he  moved, 
and  at  that  time  Torrey  figured  up  his  cred- 
its and  put  them  on  the  back  of  the  note,  as 
well  as  charging  the  plaintiff  with  certain 
items  that  he  owed;  both  parties  believing 
and  intending  this  to  be  a  full  and  flnal  set- 
tlement 

[4]  A  careful  reading  of  the  evidence  In 
this  case  convinces  the  writer  that,  at  the 
time  of  the  giving  of  the  several  notes,  the 
parties  audited  their  accounts  and  agreed 
on  the  amount  that  the  plaintiff  owed,  and 
Qitit  the  payment  of  the  last  note  for  $447.80 
was  In  flnal  settlement  of  their  transactions. 
There  Is  an  absolute  failure  of  proof  in  the 
record  of  fraud,  erm,  or  mistake  In  the  al- 
leged settlements  between  the  parties.  In  a 
review  of  the  evldoioe,  we  are  mindful  of 
the  fact  that  the  trial  Judge  had  a  much  bet- 
ter opportunity  to  determine  the  facts  than 
we  have ;  bat  It  is  our  duty  to  examine  the 
record  and  enter  Judgment  as  we  find  the 
facts  to  be.  After  a  careful  and  studied  ex- 
amination of  the  record,  we  have  reached 
the  conclusion  that  the  finding  by  the  trial 
court  that  there  was  "an  unintentional  mis- 
take made  by  the  plaintiff  and  defendant  in 
the  computation  of  their  several  accounts 
when  making  settlement"  is  not  sustained  by 
the  evidence.  To  read  the  record  la  to  be 
convinced.  The  parties  agreed  that  tliey  met 
once  a  year,  at  thereabouts;  that  they  had 
their  accounts  before  them,  and  that  debits 
and  credits  were  demanded,  given,  and  re- 
fused, resulting  in  the  giving  of  a  new  note 
for  the  ascertained  balance  and  the  surren- 
der of  the  old  nota  The  law  favors  and 
encoiurages  settlonents,  and  in  the  absence 
of  fraud,  ertoi,  or  mistake,  they  should  not 
be  set  aside.  The  record  conclusively  shows 
a  meeting  of  the  parties,  a  presentation,  eoc- 
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amliuttlon  and  adjustment  of  tbtir  accounts, 
the  making  of  new  notes  for  tbe  found  bal- 
ance and  the  surrender  of  the  old  ones.  Sudi 
acts  constitute  settlements.  The  notes  reflect 
but  a  part  of  the  transactions,  yet  they  were 
given  to  evidence  the  amount  due.  To  set 
aside  their  deliberate  acts  six  years  there- 
after ought  to  require  more  than  a  mere  sus- 
picion of  error.  If  such  settlements  are  to 
be  set  aside  by  a  single  stroke  of  the  pen, 
no  man  will  be  safe  until  the  statute  of  iimi- 
tatlona  has  run  In  his  behalf.  The  plalntitTs 
cause  of  action  was  based  upon  a  running 
account  covering  a  period  of  nearly  five 
years;  the  defendant  by  his  answer  admits 
having  dealings  with  plaintiff  during  this 
time,  but  charges  that  his  account,  as  set 
forth  in  the  petition,  was  not  complete,  and 
as  a  defense  alleges  a  settlement  of  all  the 
items  sued  for  and  others  not  Included  there- 
in. The  plaintiff,  not  only  in  his  reply,  but 
in  his  petition,  denies  the  alleged  settlements, 
so  that  we  have  presented  by  the  pleadings 
a  suit  upon  an  account,  a  plea  of  settlement, 
and  a  denial  thereof.  The  nile  Is  wcU  set- 
tled In'  this  state  that  fraud  or  mutual  mis- 
take cannot  be  shown  under  a  general  denial 
in  a  reply  to  an  answer  pleading  settlement. 
Qandy  v.  Wlltse,  79  Neb.  280,  112  N.  W.  669. 
Appellee,  in  a  way,  admits  that  the  Judgment 
Is  not  sustained  by  the  pleadings,  but  insists 
fbat  the  parties  should  be  restricted  in  this 
court  to  the  theory  upon  which  the  cause 
was  tried  In  the  court  below  (this  rule  being 
announced  by  this  court  many  times),  and  he 
■ays: 

"Bat  the  issue  tendered  by  the  answer  was 
an  accoQDt  stated,  settled,  and  paid.  This  issue 
was  not  tried.  As  before  stated,  both  parties 
went  into  their  basiness  transactions  from  be- 
ginning to  end  and  tried  the  question  of  debits 
and  credits  arising  thereon  regardless  of  the 
issne  tendered  by  the  answer." 

The  record.  In  some  respects.  Justifies  this 
statement  by  counsel  for  the  appellee  in  this: 
That  some  Incompetent,  irrelevant  and  im- 
material evidence  was  received  by  the  court 
||7lthout  objection.  If  the  record  disclosed 
the  fact,  as  claimed  by  appellee,  that  the  esa- 
tire  business  transactions  from  beginning  to 
end  between  the  parties  bad  been  tried  out 
In  the  action  regardless  of  the  Issues  ten- 
dered py  the  pleadings,  and  without  objec- 
tloo,  then,  without  doubt,  both  parties  would 
be  bound  by  the  record  in  this  court  But 
an  examination  of  the  record  -shows  to  the 
CMitrary.  The  plaintiff  first  offered  evidence 
of  such  items  of  his  account  as  It  was  agreed 
between  the  parties  were  in  dispute,  and 
rested.  The  defendant,  without  objection, 
offered  evidence  In  contradiction  of  the  dis- 
puted items  in  the  plalntitrs  account  After 
■0  doing,  the  record  shows  that,  during  the 
examination  of  the  defendant,  Torrey,  the 


plaintur  admitted  owing  him  f  100,  paid  by 
him  to  plaintiff's  corn  buskers,  also  for  a 
quarter  of  beef,  $17JS0;  neither  being  shown 
as  credits  doe  the  defendant  At  this  state 
of  the  record,  the  defendant  stated  he  had 
his  bills  for  com  and  feed  furnished  to  the 
plaintiff,  and  the  defendant  then  offered  to 
show  that,  In  addition  to  his  credits  admit- 
ted, he  furnished  corn  and  hay  to  the  plain- 
tiff' which  were  not  Included  In  the  credits 
given  In  by  him.  Whereupon,  the  plaintiff 
objected  to  this  offer  for  the  reason  It  was 
incompetent  and  immaterial,  and  not  an  is- 
sne in  the  case,  and  not  within  the  pleadings 
and  questions  raised  between  the  parties. 
This  objection  was  by  the  court  properly 
sustained.  It  Is  therefore  evident  from  the 
record  that  the  business  transactions  from 
the  beginning  to  the  end  were  not  tried,  and 
that  the  court  tried  the  case  on  the  pleadings 
as  made,  and  that  the  bars  were  not  thrown 
down  and  the  case  tried  without  regard  to  the 
pleadings,  as  contended  by  the  appellee.  The 
court,  when  objections  were  made,  restricted 
the  parties  to  the  issues  as  made  by  the 
pleadings.  Having  done  so,  It  was  error  to 
render  judgment  on  an  issue  not  Involved  and 
without  the  pleadings.  Such  a  judgment 
must  be  set  aside. 

[2]  This  court  said  In  Traver  y.  Shaefle^ 
S3  Neb.  531,  548,  50  N.  W.  683,  688: 

"There  is  no  more  inflexible  rule  of  law  than 
that,  to  sustain  a  verdict  or  judgment,  the 
pleadings  and  the  proof,  allegata  et  probata, 
must  agree." 

[S]  The  record'  condnalTely  shows  that 
many  of  the  Items  ef  debit  and  credit  were 
Included  in  the  notes  given  by  the  plaintiff, 
and  that  the  account  sued  upon  covers  the 
same  period  of  time  that  the  notes  did.  In 
no  place  in  the  record  does  the  plaintiff  pre- 
tend to  point  out  and  show  what  items  of 
credit,  If  any,  were  not  Included  In  the  bal- 
ance evidenced  by  his  notes.  Under  such 
circumstances,  the  presumption  Is  that  all 
the  items  of  debit  and  credit  existing  between 
the  parties  at  the  time  of  the  giving  of  the 
notes  were  Included,  and  before  the  plaintiff 
can  recover  on  any  of  the  alleged  items  be 
must  allege  that  the  items  sued  for  were  not 
Included  in  the  settlements  made,  and  the 
burden  of  proof  Is  on  the  maker  of  the  notes 
to  show  that  the  settlements  did  not  include 
debts  owing  to  him  from  the  adverse  party. 
KeUer  v.  Keller,  18  Neb.  366,  25  N.  W.  364. 
The  plaintiff  not  only  failed  to  make  such  al- 
legations in  either  his  petition  or  reply,  but 
absolutely  failed  in  his  proof.  A  further 
consideration  of  the  assigned  errors  is  un- 
necessary. 

It  follows,  for  the  reasons  given,  that  the 
judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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BOLICH  V.  ROBINSON.    (No.  21700.) 
(Supceme  Oonrt  of  Nebraska.   July  7,  1921.) 

(BvtUhut  &y  the  Court.) 

1.  Bastards  <8=>I9.  7i~Alibl  a  ieoltimate  do- 
fense;  "quasi  crimlaaJ  proMsdlng." 

A  proceeding  tinder  the  bastardy  act  (Bey. 
St  1913,  H  SS7-364)  ia  a  quasi  criminal  pro- 
ceeding, and  an  alibi  is  a  legitimate  defense 
and  should  not  be  disparaged  by  the  trial 
court;  the  weight  or  sufficiency  of  the  evi- 
dence for  that  purpose  being  a  question  for  the 
consideration  of  the  jury.  It  is  error  for  the 
trial  court  to  discredit  such  defense  by  instruct- 
ing the  jury  that  "an  alibi  is  capable  of  being 
manufactured  and  is  sometimes  manufactured," 
and  that  "it  is  incumbent  upon  the  jury  to  scan 
the  evidence  thereof  with  caution  and  care." 

lEd.  Note.-rFor  other  definitions,  see  Words 
and  Phrases,  XHrst  and  Second  Series,  Quasi 
Criminal.] 

2.  Courts  «=>26— District  ooort,  aftar  ones 
aoqulring  jurisdlotlon,  rstalos  it  for  purpose 
of  entry  of  judgment. 

When  the  district  court  acquires  jurisdic- 
tion of  an  action,  it  retains  It  for  the  purpose 
of  the  entry  of  any  judgment  that  may  be  prop- 
er under  the  pleadings  and  the  svidenee. 

3.  Bastards  ^»78— Mother  may  recover  lyiug- 
In  expenses  after  adoptioa  of  oblld  during 
pendency  of  suit 

In  a  bastardy  proceeding,  a  mother  may, 
after  the  adoption  of  the  child  during  pendency 
of  the  action,  recover  in  that  action  her  lying" 
in  expenses. 

4.  Bastards  ^923— Adoption  of  child  during 
pendency  of  action  relieves  mother  from  lia- 
bility for  Its  support 

The  adoption  of  a  bastard  child  during  the 
pendency  of  a  bastardy  action  relieves  the 
mother  from  liability  for  its  support  and  charg- 
es the  adopting  parents  with  that  responsibility, 
and  that  part  of  her  cause  of  action  for  its 
support  snd  maintenance  is  abated;  but  that 
part  of  her  cause  of  action  which  permits  her 
to  recover  lying-in  expense  is  not  abated,  the 
rule  being  that,  before  an  action  is  abated, 
there  must  be  a  complete  termination  of  the 
action,  and  that  as  to  any  undetermined  matter 
in  issue  the  action  as  to  that  is  not  abated. 

Appeal  trom  District  Court,  Cumlog  Coun- 
ty; Allen,  Judge. 

Bastardy  proceedings  by  Tern  Bolldi 
against  Harry  Robinson.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

George  A.  Eberly,  of  Stanton,  and  F.  D. 
Hunker,  of  West  Point,  for  appellant 

J.  C.  Elliott  of  West  Point  and  A.  B.  Ole- 
son,  of  Wisner,  for  appellee. 

Heard  before  MOBRISSET,  C.  J.,  FLANS- 
BURG  and  ROSE,  JJ.,  and  DICKSON  and 
TROUP,  District  Judges. 


DICKSON,  District  Jadgtt.  Tbls  is  a 
bastardy  proceeding  commenced  in  tbe  coun- 
ty court  of  Cutnlng  county,  N^raska,  by 
Fern  Bollch,  appellee,  and  against  Harry 
Robinson,  appellant;  the  parties  being  here- 
inafter designated  as  plaintiff  and  defendant 

The  plaintiff  charged  In  her  complaint 
that  she  was  pregnant  with  a  bastard  child 
and  that  the  defendant  was  the  father.  A 
hearing  In  the  county  court  resulted  In  tlie 
binding  over  of  the  defendant  to  the  district 
court;  there  a  trial  was  had  and  tbe  de- 
fendant found  gulUy  and  was,  by  tbe  court 
adjudged  to  be  the  father  of  the  plaintUTa 
child,  and  required  to  pay  $1,800  for  its 
maintenance.  Defendant  appeals  from  this 
judgment  to  this  court,  and  assigns  many 
reasons  why  the  judgment  of  the  district 
court  should  be  reversed. 

The  plaintiff  testified  to  two  acts  of  sexual 
intercourse  in  Wisner,  Nebraska,  with  tbe 
defendant  January  11  and  18, 1019,  and  that 
pregnancy  resulted  therefrom.  The  defend- 
ant denied  these  alleged  acts  of  intercourse, 
and  offered  evidence  tending  to  prove  that 
on  those  dates  he  was  not  In  Wisner,  but  at 
a  distant  place. 

From  the  evidence  it  appears  that,  on  the 
27th  day  of  June  following,  the  complainant 
entered  the  Fairmount  Maternity  Hospital 
of  Kansas  City,  Missouri,  where  she  gave 
birth  to  a  child  October  3  following.  She 
testified  that  a  few  days  after  its  birth  she 
consented  to  its  adoption,  and  has  never  seen 
it  since.  The  defendant  offered  in  evidence, 
and  tbe  trial  court  excluded,  an  authenticat- 
ed copy  of  the  Judgment  of  adoption  of  tbe 
child  as  entered  by  the  circuit  court  for  Jack- 
son county,  Missouri,  at  Kansas  City  on  tbe 
7th  day  of  November. 

No  useful  purpose  will  be  served  by  a  dis- 
cussion of  the  many  errors  assigned.  But 
few  merit  consideration.  We  are  presented 
at  the  outset  with  the  question  of  the  juris- 
diction of  the  district  court  for  Cuming  coun- 
ty to  try  this  case,  the  contention  of  tbe 
defendant  being  that  the  action  abated  be- 
cause of  the  birth  of  the  child  and  Its  adop- 
tion In  Missouri,  thereby  relieving  the  mother 
and  the  county  of  all  liability  for  Its  car* 
and  maintenance,  and  that  neither  the  plain- 
tiff nor  the  county  could  thereafter  maintain 
an  action  for  the  maintenance  of  the  child, 
neither  being  liable. 

[2]  From  the  record  In  this  case  It  appears 
without  dispute  that  every  jurisdictional 
fact  necessary  to  give  the  county  court  juris- 
diction existed,  and  jurisdiction  was  acquir- 
ed, not  only  by  the  county  court,  but  by  the 
district  court  The  district  court  having 
rightfully  obtained  jurisdiction,  did  it  lose 
it  by  the  mother  going  outside  of  the  Juris- 
diction of  the  court  for  the  purpose  Of  con- 
finement and  the  subsequent  adoption  of  tbe 
child?  We  think  not  Tbe  district  court, 
having  once  lawfully  and  properly  acquired 
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Jurlsdictton,  retained  It  for  Ota  purpose  or 
tbe  entry  of. any  Judgment  tbat  might  be 
proper  under  the  pleadings  and  the  evidence. 

[3,4]  By  the  adoptton  of  the  child,  the 
mother  was  relieved  of  its  support  and  main- 
tenance, and  the  liability  of  the  father  for 
the  support  and  maintenance  of  the  child 
to  the  mother  ceased.  The  adopting  parents 
being  residents  of  Missouri,  the  child  took 
the  residence  of  the  adopting  parents  and 
tlkey  became  liable  tor  Its  support  and  main- 
tenance. The  rule  otf  law  is:  An  adoptive 
parent  Is  ordinarily  liable  for  the  siq>port 
of  an  adopted  minor  ciilld  to  the  same  ex- 
tent as  a  natural  parent  would  be  liable,  and 
the  natural  parent  Is  relieved  of  responsibil- 
ity. 1  R.  C.  Ik  I  22.  The  relinquishment  by 
the  mother  of  the  child  and  the  adoption 
thereof  relieved  the  mother  of  the  mainte- 
nance thereof  and  placed  the  bnrden  upon  the 
adopting  parents,  and  that  part  of  plalntUTs 
cause  of  action  against  the  defendant  was 
abated.  The  action  would  not  abate  without 
a  complete  termination.  If  there  was  any- 
thing left  to  determine,  the  undetermined 
matter  was  not  abated.  This  court  has  held 
that  the  death  of  the  child,  also  the  mother, 
will  not  abate  the  proceedings.  Hanlsky  r. 
Kennedy,  87  Neb.  618,  56  N.  W.  208;  Dodge 
County  T.  Keunltz,  28  Neb.  224,  44  N.  W.  IM. 
In  the  Hanlsky  Oaae^  the  child  died  during 
the  pendency  of  the  action,  relieving  the 
mother  and  possibly  the  county  of  its  sup- 
port; and  this  court  held  that  complainant 
was  entitled  to  recover  the  lying-in  expense. 
The  term  "maintenance"  used  In  section  6, 
c  87,  Oomp.  St.  1889,  was  construed  In  that 
case  to  Include  the  necessary  expenses  in- 
cident to.  the  birth  of  the  child,  such  as  the 
employmmt  of  a  nurse,  midwife  and  physi- 
cian, and  a  decent  burial  of  the  child.  The 
right  of  recovery  in  this  case  is  controlled 
by  the  Hanlsky  Case,  and  as  to  the  lying-in 
expense  only,  that  part  of  the  plaintiflTs 
cause  of  action  was  not  abated.  It  follows 
that  the  district  court  erred  in  not  receiving 
in  evidence  the  record  of  the  adoption  of  the 
child,  and  erred  in  rendering  Judgment 
against  the  defendant  for  $1,800;  the  evi- 
dence before  the  court  being  that  the  lying-in 
expense  was  about  $226. 

[1]  A  consideration  of  the  other  assigned 
errors  is  unnecessary,  but  In  Tlew  of  the  fact 
that  there  may  be  a  retrial  of  this  case  and 
that  the  trial  court  might  again  give  the  in- 
struction complained  of  on  an  alibi,  we  deem 
it  proper  to  express  our  disapproval  thereof. 
This  instruction  is  in  conflict  with  the  pre- 
vious holdings  of  this  court.  The  instruction 
complained  of  is  as  follows: 

"The  defendant  has  introdaced  testimony 
tending'  to  prove  an  slibL  An  alibi  is  the 
daim  of  a  defendant  that  he  was  not  at  the 
place  of  the  commisaloii  of  the  alleged  act  at 
the  tine  it  is  claimed  to  have  taken  place. 
Where  this  claim  is  made  in  good  faith  and 
supported  by  competent  evidence  it  constitutes 
a  defense;  bat  as  an  aliU  la  capable  of  being 
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uianafactured  and  Is  sometimes  manufactured, 
it  is  incumbent  upon  the  Jury  to  scan  the  evi- 
dence thereof  with  caution  and  ieare.  If  yon 
believe  from  the  testimony  that  the  alibi  has 
been  established,  then  it  would  be  your  -duty 
to  find  the  defendant  not  guilty.  If,  however, 
after  considering  all  the  evidence  in  the  case 
and  the  logical  deductions  therefrom,  you  are 
convineed  that  the  defendant  is  guilty  of  the 
matters  and  things  charged  in  the  complaint,  it 
is  your  duty  to  find  him  guilty." 

The  question  of  the  parentage  of  the  child 
was  a  question  of  fact  for  the  Jury.  EM- 
dence  was  properly  received  by  the  trial 
court  as  to  the  defendant's  whereabouts  on 
the  dates  of  the  alleged  acts  of  Intercourse, 
and  it  was  the  duty  of  the  court  to  submit 
to  the  Jury  the  defendant's  defense  of  an 
alibi  by  proper  instruction,  and  this  defense 
should  not  be  discredited  iy  the  trial  court; 
the  weight  or  suffldaicy  of  the  evidence  for 
tltat  purpose  being  a  question  for  the  con- 
sideration of  the  Jury.  Bmry  v.  State,  61 
Neb.  149,  70  N.  W.  924,  66  Am.  St  Rep.  450; 
Casey  t.  State,  49  Neb.  403,  68  N.  W.  643. 
By  this  instruction  the  Jury  are  told  that  an 
alibi  Is  capable  of  being  manufactured  and 
that  it  Is  sometimes  manufactured,  and  that 
it  is  incumbent  upon  the  Jury  to  scan  the 
evidence  thereof  with  caution  and  care.  A 
similar  Instruction  to  the  <»e  under  con- 
sideration was  given  by  the  trial  court  In 
Henry  t.  State,  supra.  In  that  Instruction 
the  trial  court  said  to  the  Jury: 

"The  fact,  however,  which  experience  has 
shown,  that  an  alibi,  as  a  defense,  is  capable 
of  being  and  has  been  occasionally  snccessfully 
fabricated,  that  even  when  wholly  false  its 
detection  may  be  a  matter  of  -very  great  dlffl- 
colty,  and  that  the  temptation  to  resort  to  this 
as  a  spurious  defense  may  be  very  great,  e«- 
pedaOy  in  eases  of  importance,"  etc. 

Chief  Justice  Post,  In  conunflntlng  on  that 
Instruction,  said: 

"Bnt  that  it  is  within  the  province  of  the 
Jndge  nnder  onr  practice,  by  means  of  cau- 
tionary instructions,  to  discredit  a  particnlar 
defense  or  the  evidence  in  support  of  a  par- 
ticular proposition  we  cannot  admit,  since  vrit- 
nesses  are  by  no  known  rule  of  law  or  logic 
presomed  to  be  less  truthful  simply  because 
they  testify  concerning  an  alitti." 

In  further  criticism  of  this  instruction 
Judge  Post  said: 

"We  are,  however,  unable  to  conceive  of  any 
sound  reasons  for  cautionary  instructions  with 
respect  to  an  alibi  which  do  not  apply  with 
eonal  force  to  any  other  defense." 

In  Casey  v.  State,  supra,  the  trial  court. 
Instructing  on  the  question  of  an  alibi,  said: 

"The  evidence  produced  to  eatabUsh  an  alibi 
should  be  cautiously  received,  though,  when 
proved,  it  is  as  strong  aa  any  other  defense." 

Chief.Justlce  Post  said,  la  commenting  up- 
on this  Instructloat 
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"Th«  Tic*  of  the  instruction  here  asaailed  is, 
when  tested  by  the  authorities  cited,  first,  that 
it  discredits  a  legitimate  defense,  hj  advising 
the  jury  that  the  evidence  in  behalf  of  the  ac- 
cused should  be  received  with  caution." 

The  critlclsnrB  of  the  Instructions  In  Henry 
T.  State  and  in  Casey  t.  State,  supra,  apply 
witlv  equal  force  to  the  instruction  under  con- 
sideration, and  the  giving  was  prejudicial 
error. 

For  the  foregoing  reasons,  the  Judgment  of 
conviction  must  be  reversed  and  the  case 
remanded  for  trial  de  novo. 

Reversed. 


CENTRAL  BRIDOC  &  CONSTRUCTION  CO. 

V.  SAUNDERS  COUNTY  at  al. 

(No.  21779.) 

(Snpreme  Court  of  Nebraska.    July  7,  1921.) 

(SvOdbut  hf  Me  Ootirt.) 

t.  CeuDtles  «=> 1 52— Bridge  construotion  la  aa- 
tloipatloB  of  levy  valid. 
Where  the  county  commissioners  included 
in  their  yearly  estimate  of  expenses  for  the 
ensuing  year  the  sum  of  $80,000  for  bridge 
fund,  they  were  authorised  to  order,  under  a 
yearly  contract  previously  let  for  that  purpose, 
the  construction  of  bridges  in  anticipation  of 
the  levy  which  might  lawfully  be  made  for  such 
fund,  the  cost  of  which  was  within  the  esti- 
mate and  not  in  excess  of  such  levy.  Austin 
Mfg.  Co.  V.  Brown  County,  65  Neb.  60,  M  N. 
W.  929,  approved. 

2.  Coantles  «=>  1 52— Bridge  constractloB  held 
not  Invalid  for  want  of  funds. 

Such  orders  are  not  rendered  invalid  by  the 
fact  that  the  bridge  fund  for  previous  years 
was  exhausted,  and  that  unpaid  warrants  were 
outstanding  to  an  amount  in  excess  of  the  au- 
thorized levy  for  the  year  in  which  such  orders 
were  issued;  nor  by  the  fact  that  such  war- 
rants were  paid  out  of  and  exhausted  the  fund 
produced  by  the  levy  Just  mentioned. 

3.  Conntles    9=>I68(2)— When    warrants    aot 
payable  from  fnnds  of  snbssqueat  year. 

Warrants  issued  in  payment  for  work  con- 
tracted for  in  a  certain  year  may  not  be  law- 
fully paid  with  fnnds  provided  for  expenses  of 
a  subsequent  year,  unless  included  in  the  esti- 
mates for  such  subsequent  year,  or  nnless  there 
be  a  surplus  in  the  proper  fund  after  all  claims 
against  it  arising  during  such  year  have  been 
paid. 

4.  Conntles  4=9 1 52— Cost  of  oulverts  charge- 
ablo  to  oounty  bridge  fund. 

The  cost  of  building  culverts  under  section 
2956.  Rev.  St.  1913,  is  chargeable  to  the  "coun- 
ty bridge  fund"  authorized  by  section  6466. 

5.  Counties  «=3i98~.|nterest    must    be    oon- 
tracted  for  or  Imposed  by  statute. 

Counties  are  mere  political  subdivisions  of 
the  state,  and  are  not  chargeable  with  interest 
on  claims  against  them,  except  where  lawfully 


contracted  for,  or  impoaed  by  statute.  Counties 
and  municipal  corporations  proper  distin- 
guished. 

(SyUaUu  by  Editorial  Btaf.) 

6.  Appeal  and  error  4=>  1 026— Erroneons  lodg- 
ment requires  reversal  only  when  prejndloo 
shown. 

An  erroneous  Judgment  does  not  require  a 
reversal  unless  prejudice  is  shown. 

7.  Counties  «s>l90(2)— The  words  "pins  85 
per  oent.  of  the  levy  for  the  current  year,"  aa 
related  to  bridge  funds,  construed. 

The  word  "plus,"  as  used  in  Rev.  St  1913, 
i  2971,  providing  that  bridges  shall  not  be 
built,  the  aggregate  cost  of  which  shall  exceed 
a  sum  greater  than  the  amount  of  money  on 
hand  in  the  bridge  fund  derived  from  the  levy 
of  the  previous  years,  plus  85  per  cent  of  the 
levy  of  the  current  year,  etc.,  indicates  some- 
thing added  to  that  which  has  gone  before,  and 
in  this  connection  grants  a  power  to  contract 
to  an  extent  in  addition  to  the  actual  money 
in  the  different  funds  referred  to,  measured  by 
the  current  levy. 

8.  Counties  «=>I90(2)— "Current  year"  and 
"ensuing  year"  as  used  In  statute  relating  to 
bridge  funds  construed. 

"Current  year"  as  used  in  Rev.  8t  1913, 
(  2971,  providing  that  bridges  shall  not  be 
built  the  aggregate  cost  of  which  shall  exceed 
a  sum  greater  than  the  amount  of  money  on 
hand  in  the  bridge  fund  derived  from  the  levy 
of  previous  years,  plus  85  per  cent,  of  the 
levy  of  the  current  year,  etc.,  and  "ensuing 
year"  as  used  in  Rev.  St  1913,  i  954,  provid- 
ing that  the  county  board  at  its  regular  meet- 
ing shall  prepare  an  estimate  of  the  expenses 
of  the  county  for  the  ensuing  year,  refer  to 
fiscal  or  calendar  year. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Cur- 
rent Year;  Bnsulng.] 

9.  Bridges  «s>20(2)— A  "calvert"  Is  a  "bridge" 
within  the  statute  validating  eontraots  for 
oonstructlon  or  repair  of  bridges. 

Although  a  culvert  is  a  conduit  for  pas- 
sage of  water,  or  a  way,  and  is  generally  a 
structure  carrying  a  roadway  and  bridges  a 
chasm  in  the  road,  it  is  a  "bridge"  within  laws 
1919,  c.  26,  amending  Rev.  St.  1913,  (  2971, 
validating  contracts  for  the  construction  and 
repair  of  bridges,  since- a  bridge  is  defined  as 
a  structure  erected  over  a  depression  or  an 
obstacle,  as  over  a  river,  chasm,  roadway,  rail- 
road, etc.,  carrying  a  roadway  for  passengers, 
vehicles,  etc. 

[Bd.  Note.— For  other  definituns,  see  Words 
and  Phrases,  First  and  Secondaries,  Bridge; 
Culvert.] 

Appeal  from  District  Court,  Saimders 
County;    Qood,  Judge. 

From  an  allowance  by  the  Ooun(7  Com- 
missioners of  Saunders  Coimty  to  the  Cen- 
tral Bridge  and  Construction  Company  of  a 
claim  for  repair  of  bridges  and  cidverts, 
John  O.  Schmidt,  a  taxpayer,  appealed  to 


«s9Por  other  cases  see  same  tosio  aad  KBT-NVUBBB  In  all  Key-Nnmbered  Dlcesta  and  Index** 
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the  district  oourt,  where  the  action  of  the 
Commlaaloners  was  confirmed,  and  the  tax- 
payer appeals.    Modified  and  affirmed. 

Good  &  Good,  of  Lincoln,  for  appellant. 
Slama  ft  Donato,  B.  B.  Hendricks,  and  J. 
H.  Barry,  all  of  Wahoo,  for  app^ees. 

Heard  before  MOBRISSEY,  C.  J.,  and 
ALORICH,  DAY,  DEAN,  rLANSBURQ, 
liETTON  and  ROSE,  JJ.,  and  ALLEN  and 
REDICE,  District  Judges. 

REDICK,  District  Judge.  This  Is  a  tax- 
payer's appeal  from  the  allowance  by  the 
county  commissioners  of  Saunders  county, 
August  22,  iai9,  of  certain  claims  of  the 
plaintiff  for  the  construction  and  repair  of 
bridges  and  culverts  for  the  said  county  dur- 
ing the  year  1918,  in  the  sum  of  $51,791.03, 
composed  of  the  foUowing  items:  $23,331.82 
for  culvert  work,  $25,499.06  for  bridge  con- 
struction and  repair,  and  $2,960.75  interest 
thereon; '  John  O.  Schmidt,  taxpayer,  ap- 
pealed from  said  allowance  to  the  district 
court,  where  the  same  was  confirmed,  and 
now  brings  the  matter  here  for  review. 

The  facts  are  not  disputed  and  are  briefly 
as  follows:  In  response  to  demands  by  the 
county,  the  plaintiff  made  bids  for  the  con- 
struction and  repair  of  bridges  and  culvei^ 
during  the  year  beginning  December  21,  1917, 
which  were  accepted,  and  on  December  28, 
1917,  separate  contracts  were  entered  into 
covering  said  work  which  was  to  be  acconf- 
Idished  upon  written  orders  by  the  commis- 
sioners; such  orders  were  issued  and  the 
work  performed  In  accordance  with  the  con- 
tract, and  the  principal  amount  allowed 
therefor  is  correct,  and  the  fair  and  reason- 
able value  of  the  work  and  labor  performed 
and  materials  furnished. 

It  further  appears  that  the  bridge  levy 
for  the  year  1917  in  Saunders  county  was 
$48,496.22  and  the  emergency  bridge  levy 
$11,624.56,  and  the  bridge  levy  for  the  year 
1918  was  $51,500.51  and  Uie  emergency 
bridge  levy  $12,875J.3,  and  for  1919  a  total 
levy  for  both  funds  of  $64,171.26;  the  total 
valuation  upon  which  the  levy  was  made  was 
$12,290,289.  In  January,  1918,  and  again  in 
January,  1919,  annual  estimates  were  duly 
made  and  published  of  the  necessary  expens- 
es of  the  county  during  the  years,  respective- 
ly, for  the  bridge  fund  $80,000  and  for  the 
emergency  fund  $20,000. 

The  following  extracts  are  taken  from  a 
stipulation  In  the  record: 

'TThat  on  the  22d  day  of  August,  1919,  and 
prior  to  the  allowance  of  the  claims  involved  in 
this  action,  there  were  outstanding  and  nnpaid 
warrants  against  the  general  bridge  fond  of 
Saanders  county,  and  claims  allowed  against 
said  general  bridge  fund  upon  which  warrants 
had  not  yet  been  issned,  in  an  amount  in  the 
aggregate  exceeding  the  amount  of  money  on 
hand  in  said  ^dge  fund  plus  86  per  cent,  of 
the  levy  on  that  day  made  for  said  fond. 

'TThat  on  the  said  22d  day  of  Aogwt  and 


prior  to  the  allowance  of  the  claims  involved  in 
this  action,  the  county  board  of  Saunders  coun- 
ty, Nebraska,  allowed  claims  on  the  county 
bridge  fnnds  in  the  aggregate  amonnt  of 
$29,360.18,  and  ordered  the  county  derk  to 
issne  warrants  on  the  said  tnnd  for  the  pay- 
ment of  the  same. 

"a%at  <m  Angnat  22,'  1019,  there  were  oat- 
standing  tupaid  warrants  drawn  upon  the 
general  bridge  fond  of  Saunders  county,  Ne- 
braska. $30,253.04,  and  that  there  was  a  bal- 
ance of  $322.39  in  cash  in  said  fund. 

"That  the  amount  of  levy  for  the  year  1919 
for  the  county  bridge  fund  was  four  mills  on  . 
the  dollar  veJnation,    and   for  the   emergency 
bridge  fund  one  mill  on  the  dollar  valuation. 

"That  on  the  22d  day  of  Angnat,  1918,  the 
total  amount  of  cash  in  the  general  bridge  tnnd 
was  $322.39,  and  that  the  amount  of  cash  in 
the  emergency  bridge  fond  on  said  day  was  the 
sum  of  $11,626.36,  making  a  total  in  said  fund 
in  the  sum  of  $11,948.76." 

At  the  time  of  the  levy,  August  2,  1919, 
a  special  levy  of  five  mills  was  made  under 
the  supposed  authority  of  chapter  26,  Laws 
1919,  and  warrants  to  cover  the;  claims  in 
suit  drawn  upon  the  funds  so  attempted  to 
be  created;  but  this  court  held  In  the  case 
of  Beadle  v.  Sanders,  104  Neb.  427.  177  N. 
W.  789,  that  such  levy  was  invalid. 

The  first  question  presented  for  decision 
involves  the  construction  of  section  2971, 
B6t.  St  1913,  reading  as  follows: 

"Bridges  shall  not  be  bnllt,  the  aggregate 
cost  of  which  shall  exceed  a  sum  greater  than 
the  amount  of  money  on  hand  in  the  bridge 
fund  derived  from  the  levy  of  previous  years, 
plus  86  per  cent,  of  the  levy  of  the  current 
year,  together  with  the  amount  of  money  in  the 
district  road  fund  in  the  district  where  sudi 
work  1b  to  be  performed." 

By  sectlMk  6466  the  levy  for  the  couiity 
bridge  fund  ts  fixed  at  four  mills  on  the 
dollar  valuation,  and  the  county  is  elsewhore 
(section  3001)  authorized  to  levy  not  to  ex- 
ceed one  mill  as  an  emergency  bridge  fund, 
and  the  amounts  realized  from  such  le^es 
have  beoi  stated  abova 

[1]  Appellant  contends  that  the  coantf 
haa  no  power  to  contract  for  bridges  unless 
there  is  at  the  date  of  the  contract  sufficient 
money  actually  in  the  funds  to  pay  for  the 
same.  It  is  not  oontended  that  the  contracts 
of  Deceml>er  28  are  invalid,  but  the  claim 
is  that,  before  any  orders  for  the  construction 
of  bridges  or  culverts  could  be  Issued  by  the 
board  under  said  contracts,  there  must  be 
money  in  the  fnnds  to  cover  them,  and  that, 
inasmuch  as  the  bridge  fund  for  1917  had 
been  exhausted  and  the  levy  for  1918  not 
made,  the  orders  gives  to  appdlee  for  the 
construction  of  bridges  and  culverts  were  il- 
legal ;  the  result  of  such  constructiim  of  the 
statute  being  that  from  the  date  of  the  con- 
tract to  the  date  of  the  levy  for  1918  the  com- 
missioners had  no  power  to  order  the  con- 
struction of  any  such  improvements. 

[1]  We  do  not  think  the  conatmctiQa 
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tended  for  is  reasonable;  it  disregards  en- 
tirely  the  words  "plus  85  per  cent,  of  the 
levy  of  the  current  year,"  which  would  be 
mere  surplusage  U  the  power  to  contract 
were  measured  only  by  the  amount  of  money 
actually  In  the  funds,  and  might  Just  as  well 
have  been  omitted.  But  effect  must  be  given 
to  every  provision  of  the  statute,  and  It 
seems  to  us  that  the  language  quoted  was 
Inserted  for  the  purpose  of  stating  a  rule 
by  which  the  extent  of  the  power  to  contract 
was  to  be  measured;  the  word  "plus"  Indl- 
'cates  something  added  to  that  which  has 
gone  before,  and  in  this  connection  undoubt- 
edly grants  a  power  to  contract  to  an  extent 
in  addition  to  the  actual  money  in  the  dif- 
ferent funds  referred  to,  measured  by  the 
current   levy.     Supposing  the  section   read: 

"Bridges  shall  not  be  built,  the  aggregate  cost 
Ox  which  shall  exceed  a  sum  greater  than  85 
per  cent,  of  the  levy  of  the  current  year." 

It  think  It  would  hardly  be  contended  that 
the  language  would  suggest  that  the  money 
must  be  bctually  In  the  fund;  in  other 
words,  we  think  the  words  "plus  85  per  cent 
of  the  levy  of  the  current  year"  merely  fur- 
nishes a  measure;  and  if  it  had  read  "plus 
a  sum  equal  to  85  per  cent  of  the  levy"  the 
meaning  would  be  perfectly  clear. 

[2]  What  then  was  the  power  of  the  coun- 
ty commissioners  with  reference  to  the  con- 
struction and  repair  of  bridges  and  culverts 
under  the  contracts  in  question?  In  January, 
1918,  an  annual  estimate  was  made,  as  re- 
quired by  law,  of  the  expenses  of  the  county 
for  the  ensuing  year.  Including  $80,000  for 
bridge  fund  and  $20,000  for  emergency  bridge 
fund,  which  estimate  formed  the  basis  for 
the  levy  of  taxes  for  that  year.  It  would 
seem,  therefore,  that  the  commisstonera  were 
authorised  to  order  bridge  and  culvert  con- 
struction up  to  an  amount  within  the  esti- 
nrnte  and  not  in  excess  of  the  amount  au- 
thorized by  the  statute  to  be  levied ;  In  other 
words,  the  levy  for  that  year,  when  made, 
having  produced  for  bridge  fund  only  $51,- 
000.51,  any  orders  In  excess  of  that  amount 
would  be  invalid. 

It  was  held  In  Austin  Mfg.  Oo.  ▼.  Brown 
County,  65  Neb.  60,  90  N.  W.  929,  opinion  by 
Kirkpatrlck,  C,  that  'It  was  not  "unlawful 
for  a  county  board,  after  estimate  made  and 
prior  to  its  meeting  as  a  board  of  equaliea- 
tlon,  to  anticipate  the  levy  for  the  current 
year,  and  contract  an  indebtednees  upon  a 
particular  fund  within  the  estimate,  al- 
though there  is  at  the  time  no  money  In  the 
treasury  to  the  credit  of  such  fund  for  the 
payment  of  the  Indebtedness,  If  In  contract- 
ing such  indebtedness  the  board  remain  with- 
in the  limits  prescribed  by  the  Constitution 
and  the  statutes."  This  case  was  cited  with 
approval  by  Epperson,  C,  In  Roberts  t. 
Thompson,  82  Neb.  458,  118  N.  W.  106.  The 
decision  In  Austin  Mfg.  Co.  v.  Brown  County, 
Iwwever,  was  critlcleed  by  Hastings,  0.  (who 


had  concurred  in  it),  in  the  case  of  Clark  r. 
Lancaster  County,  69  Neb.  T17,  96  N;  W.  693, 
in  a  discussion  as  to  what  was  meant  by  the 
words  "current  year,"  In  which  he  am- 
eluded,  that  they  meant  the  year  from  levy 
to  levy  rather  than  the  calendar  year,  and 
held  that  the  section  in  question  "gives  no 
authority  to  the  board  to  take  into  account 
the  levy  of  the  current  calendar  year  prior 
to  the  making  of  such  levy"  in  the  making  of 
contracts  for  bridge  building.  But  this  hold- 
ing is  subject  to  the  same  criticism  which  the 
learned  commissioner  makes  of  the  Brown 
Connty  Case,  to  wit,  that  the  opinion  went 
further  tlian  was  necessary  for  the  deter- 
mination of  that  case.  In  the  Clark  Case 
the  court  Held  that,  where  the  county  cwn- 
missloners  had  entered  into  a  yearly  con- 
tract for  the  construction  of  bridges,  they 
were  without  power  to  cancel  that  contract 
with  the  consent  of  the  contractor  and  let  a 
new  one  covering  a  portion  of  the  improve- 
ments Included  In  the  flrst  contract;  but. 
the  contractor  having  rendered  services  and 
materials  in  good  faith,  was  permitted  to  re- 
cover the  reasonable  value  thereof.  We 
think,  however,  the  current  year  refers  to- 
the  period  of  time  during  which  the  contracts 
are  to  be  performed  and  the  indebtedness 
incurred,  and  that  the  uncertainty  as  to  the 
precise  limits  of  the  power  of  the  county 
commissioners  growing  out  of  the  fact  that 
the  levy  for  that  year  is  not  made  until  Au- 
gust Is  not  greater  than  generally  exists  In 
human  affairs;  the  total  valuation  for  the 
county  for  the  year  previous  and  the  number 
of  mills  which  may  be  levied  for  the  pur- 
pose furnish  a  reasonably  certain  basis  from 
which  to  calculate  the  limit  to  which  con- 
tracts may  extend. 

[8]  Section  6420  requires  the  assessment 
for  taxation  on  April  1;  section  6437  provides 
for  the  county  board  of  equalization  to  sit  In 
June:  and  section  6456  requires  that  the 
sitting  be  continued  until  the  state  board  of 
equalization  has  acted,  whose  sessions  begin 
the  third  Monday  of  July  (section  6447), 
after  which  "the  county  board  shall  levy  the 
necessary  taxes  for  the  current  year"  (sec- 
tion 6456).  It  was  said  In  State  ▼.  Cornell, 
64  Neb.  647,  75  N.  W.  25: 

"A  consideration  of  the  varioas  provisions 
of  the  revenue  law  relating  to  the  levy,  col- 
lection, and  diBbursement  of  the  public  moneys 
of  the  comity,  the  statute  requiring  the  usual 
levy  of  taxes  for  county  purposes  to  be  made 
annually  upon  estimates  prepared  by  the  county 
board  in  January  of  each  year,  and  forbidding 
such  board  from  contracting  any  indebtedness 
for  any  object  not  enumerated  in  sucb  yearly 
estimate  of  expenditures,  •  •  •  make  it 
reasonably  certain  that  the  lawmakers  intended 
that  the  fiscal  period  of  a  connty  should  cor- 
respond to  the  calendar  year." 

It  follows  that  "current  year"  as  used  in 
the  revenue  statute  meana  the  fiscal  year, 
and  that  the  same  words  In  section  2871,  and 
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"ensuing  year"  In-  aectlon  9S4,  all  refer  to 
tbe  fiscal  or  calendar  year;  and  the  second 
syllabus  In  Clark  t.  Lancaster  Co.,  supra,  Is 
dlsapprored. 

A  county  may  make  a  valid  contract  to  be 
paid  out  of  available  funds  in  the  treasury, 
or  with  the  proceeds  of  taxes  that  hare  been 
or  may  lawfully  be  levied  during  the  year 
the  contract  Is  made.  Manly  Building  Co. 
r.  Newton,  114  Oa.  245,  40  S.  B.  274;  Board 
of  Commissioners  v.  Bauer,  8  OkL  409,  68 
Paa  620. 

[3, 1]  If  the  contracts  were  valid  when 
made  and  orders  for  construction  given 
thereunder  not  in  excess  of  the  levy  for 
1918,  then  the  fact  that  the  bridge  fund  for 
1918  was  exhausted  through  the  payment  of 
warrants  issued  for  work  done  In  1917  or 
previous  years  would  be  tanmateriaL  It  is 
unquestionably  the  theory  of  ous  revenue 
laws  that  each  calendar  year,  which  Is  the 
county  fiscal  year  (State  v.  Cornell,  54  Neb. 
«4T,  75  N.  W.  25),  shall  take  care  of  itself, 
and  the  expenses  provided  for  by  the  yearly 
estimate  shall  be  paid  out  of  the  funds  rais- 
ed by  the  levy  for  that  year;  in  fact.  It 
has  been  the  law  of  this  state  since  the  de- 
cision of  State  ▼.  Harvey,  12  Neb.  81,i 
tbat  the  fnnd  arising  from  the  levy  of  one 
year  cannot  be  legally  used  to  pay  the  wat^ 
rants  of  preceding  years,  at  least  until  all 
of  tbe  expenditures  contemplated  by  the 
yearly  estimate  have  been  met.  See,  also. 
State  V.  Clark.  79  Neb.  268,  112  N.  W.  867, 
holding: 

"A  eonnty  warrant  issued  against  the  genend 
food  of  a  certain  year  Is  not  payable  ont  «f 
the  general  fnnd  of  a  snbseqnent  year,  unless 
ineloded  in  the  estimate  of  tbe  latter  year,  or 
unleia.  after  deducting  the  items  incladed  in 
such  estimate,  sufficient  remains  to  pay  such 
warrant." 

The  contractor  in  tUs  case  had  a  right  to 
expect  payment  from  the  levy  for  the  year 
1918,  and.  It  not  appearing  that  the  olaims 
for  bridge  construction  in  1917  and  previous 
years  were  Included  In  the  estimate  for  1918, 
tbe  payment  of  warrants  covering  such 
claims  ont  of  1918  bridge  fund  was  Illegal 
and  tbe  rights  of  platotUC  camtot  be  affected 
thereby.     Pope  County  v.  Sloan,  92  HI.  177. 

There  is  no  warrant  for  the  proposition 
that  the  allowance  of  these  claims  by  the 
county  commissioners  was  irregular  and  er- 
roneous ;  the  case  of  State  v.  Farrington,  80 
Neb.  628,  114  N.  W.  1100,  does  not  so  hold, 
but  merely.  If  erroneous,  that  would  not 
prevent  the  issuance  of  a  writ  to  compel  levy 
of  a  tax  to  pay  the  daims.  The  better  rea- 
soning would  require  the  holding  that  un- 
der section  962,  suhd.  5,  Rev.  St  1913,  the 
board  may  audit  and  settle  claims  as  soon 
as  the  work  is  completed,  though  no  war- 
rant may  issue  until  after  levy;  however, 
an  erroneous  Judgment  does  not  require  a 
reversal  unless  prejudice  la  shown. 

>  10  N.  W.  406. 
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[4]  In    1919,    section    2971,    supra, 
amended  by  adding  the  following: 

"Provided,  however,  if  any  county  has  be- 
fore January  first,  1919,  entered  into  any  con- 
tract for  bridge  construction  or  repair  in  ex- 
cess of  the  amount  herein  permitted  to  be  ex- 
pended, and  the  county  has  received  the  bene- 
fits accruing  by  virtue  of  said  conttacts  and  the 
work  has  been  dons  in  accordance  with  sneh 
contract,  prior  to  January  1,  1919,  said  con* 
trarts  are  hereby  validated  and  made  the  obli- 
gations of  the  county,  and  the  county  board 
may  levy  a  special  tax  not  to  exceed  five  mills 
in  any  one  year  until  sufficient  moneys  are 
raised  to  pay  said  indebtedness.  No  estimate 
shall  be  required  preceding  this  levy,  and  the 
taxes  so  arising  from  said  levy  shall  be  placed 
in  a  special  fnnd  to  be  used  tor  tbe  sole  pur- 
pose of  paying  said  indebtedness  and  shall  be 
applied  thereto  as  collected."    Laws  1919,  c.  26. 

[t]  It  would  seem,  therefore,  that,  regard- 
less of  the  question  of  the  validity  of  tbe  or- 
ders for  bridge  and  culvert  construction,  the 
Legislature  has  declared  the  bridge  orders, 
at  least,  valid  claims  against  the  county. 
But  appellant  contends  that  the  validating 
act  does  not  cover  claims  for  culvert  con- 
struction; the  language  being,  "contract  for 
bridge  construction  or  repair."  This  brings 
us  to  the  second  question  presented,  the  de- 
termination of  which  involves  the  construc- 
tion of  the  validating  act  in  connection,  of 
course,  with  tbe  other  provisions  of  the  stat- 
ute of  which,  as  an  amendment,  it  forms  a 
part.  In  view  of  our  holding  that  the  com- 
mls-sioners  were  authorized  to  anticipate  the 
levy  for  tbe  year  1918  In  issuing  the  orders 
in  question,  and  that  such  orders  were  val- 
id, it  will  not  be  necessary  to  decide  this 
question.  In  the  opinion  of  the  writer,  how- 
ever, the  validating  act  Is  broad  enough  to 
cover  both  bridge  and  culvert  construction 
for  the  reasons:  (1)  A  culvert  is  easily 
within  Webster's  definition  of  a  bridge: 

"A  Btractnre  erected  over  a  depression  or 
an  obstacle,  as  over  a  river,  chasm,  roadway, 
railroad,  etc.,  carrying  a  roadway  for  passen- 
gers, vehldes,"  etc. 

Of  course,  a  cnlvert,  strictly  speaking,  is  a 
conduit  for  passage  of  water,  or  a  way,  but 
with  respect  to  its  use  in  a  highway  may  be, 
and  generally  is,  a  structure  carrying  a 
roadway — ^it  bridges  a  chasm  In  the  road; 
If  the  structure  over  a  ditch  consists  of 
longitudinal  stringers  with  planks  across,  it 
Is  a  bridge.  Is  it  any  less  a  bridge,  in  a  gen- 
eral sense,  If  it  consisted  of  a  box  of  four 
sides,  laid  transversely  to  the  road?  The 
primary  object  in  each  case  is  to  carry  the 
road  over  the  ditch.  (2)  The  other  sections 
of  the  statute  of  which  it  forms  a  part  dcfil 
with  both  kinds  of  Improvements,  both  of 
which  are  to  be  paid  for  from  the  sam6  fund, 
and  the  statute  does  not  pretend  to  determine 
how  much  of  such  fund  shaU  be  devoted  to 
the  construction  of  bridges  and  ho>w  mudi 
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to  culverts,  and  the  amount  limited  for 
bridges  alone  Is  therefore  not  determinable; 
(3)  and  while  the  validating  act  uses  the 
term  "bridges"  only.  It  is  dealing  with  the 
total  fund,  and  the  evident  intent  of  the 
Legislature  was  to  validate  aU  contracts 
which  might  lawfully  be  paid  out  of  such 
fund  but  for  the  fact  that  they  were  exoesp 
slve.  Appellant  cites  a  number  of  cases  in- 
volving construction  of  statutes,  to  the  ef- 
fect that  a  culvert  is  not  a  bridge,  but  they 
were  all  cases  Involving  the  liability  of  mu- 
nicipal corporations  for  damages  by  reason 
of  defective  bridges,  calling  for  a  strict  con- 
struction til  the  statutes  declaring  liability; 
the  statute  in  question  is  remedial  and 
should  receive  a  liberal  construction. 

[fi]  The  last  contention  of  appellant  is  that 
the  county  is  not  liable  for  Interest,  and  in 
this  we  think  it  Is  right  There  is  no  ques- 
tion but  that  as  a  general  rule  counties  are 
not  liable  for  Interest  on  claims  against 
them.  15  C.  X  662,  |  375;  1  DiUon,  Munici- 
pal Corporations  (5th  Ed.)  i  35  (23);  Seton 
V.  Hoyt,  34  Or.  266,  55  Pac.  967,  75  Am.  St. 
Rep.  641,  43  L.  R.  A.  634.  And  this  on  the 
ground  that  a  county  is  essentially  an  arm 
or  agency  of  the  state,  and  only  liable  for 
Interest  when  so  provided  by  .statute,  or  by 
a  contract  therefor  lawfully  entered  into. 
Section  5638,  Bev.  St  1913,  is  as  foUows: 

"All  warrants  issued  by  the  county  board 
shall,  npon  being  presented  for  payment,  if 
there  is  not  sufficient  funds  in  the  treasury  to 
pay  the  same,  be  indorsed  by  the  treasurer,  'not 
paid  for  want  of  funds,'  and  the  treasurer  shall 
also  Indorse  thereon  the  date  of  such  presenta- 
tion and  sign  his  name  thereto.  Warrants  so 
indorsed  shall  draw  interest  from  the  date  of 
snch  indorsement,  at  the  rate  of  seven  per 
cent  per  annum  nntil  paid.  No  account  or 
claim  whatsoever  against  a  county,  which  has 
been  allowed  by  the  board,  shall  draw  interest 
until  a  warrant  shall  have  been  drawn  in  pay- 
ment thereof  and  indorsed  as  herein  provided." 

Whether  or  not  tills  is  en  Inhibition 
against  interest  before  the  allowance  of  the 
claim  might  be  a  nice  question,  but  it  cer- 
tainly grants  no  afllrmatlve  or  inferential 
authority  to  make  such  allowance.  App^ 
lee  refers  to  State  t.  Farrlngton,  86  Neb. 
663,  126  N.  W.  91,  bat  flie  question  was  dis- 
posed of  on  the  doctrine  of  the  law  of  the 


case  as  announced  od  the  former  appeal 
(State  V.  Farrington,  80  Neb.  628,  U4  N.  W. 
1100),  and  there  interest  was  allowed  sub 
sUentia  The  question  was  not  argued  nor 
presented  in  the  briefs,  and  no  mention  of  It 
is  contained  in  the  sjUabus;  furthermore, 
it  was  an  application  for  mandamus  to  com- 
pel the  county  commissioners  to  levy  a  tax 
to  pay  a  claim  which  had  been  allowed.  In- 
cluding interest,  and  from  which  no  appeal 
had  been  taken.  Heald  y.  Polk  Ck>unty,  46 
Neb.  28,  64  N.  W.  876.  Under  these  condi- 
tions neither  case  can  be  considered  as  ao- 
thority  upon  the  question.  Grand  Island 
Gas.  Oo.  V.  West,  28  Neb.  852,  45  N.  W.  242, 
and  Murphy  t.  Omahat  39  Neb.  402,  60  N. 
W.  265,  are  cited,  but  these  cases  are  dls- 
tingalshable  from  the  fact  that  cities  are 
municipal  corporations,  while  a  county  Is 
not.  The  distinction  Is  well  pointed  out  in 
Woods  V.  Colfax  Co.,  10  Neb.  662,  7  N.  W. 
269,  where  it  was  sought  to  hold  the  county 
liable  for  the  negligence  of  its  agents.  See, 
also,  Davie  ▼.  Douglas  County,  98  Neb.  479, 
163  N.  W.  509,  L..  R.  A.  1916B,  1261.  An 
interesting  discussion  of  the  question  at  Is- 
sue will  be  found  in  Reidiert  v.  Milwaukee 
County,  169  Wis.  26,  160  N.  W.  401.  It  is 
an  undoubted  hardship  npon  appellee  to 
Aeay  a  recovery  ol  interest,  but  we  are  un- 
able to  find  any  authority  fbr  its  allowance 
in  the  statute  or  the  law. 

While  we  hold  the  orders  ap<m  which 
these  claims  arose  were  valid,  the  latter,  to- 
gether with  similar  claims  for  previous 
years,  make  up  an  excess  of  the  amount  per- 
mitted to  be  exiiended  and  come  within  the 
purview  at  the  validating  act;  and  there- 
fore  the  county  commissioners  would  be  ao- 
thorized  to  provide  for  their  payment  either 
under  said  act,  in  which  case  no  estimate  is 
necessary,  or  under  their  general  powers  to 
levy  a  tax  for  debts  of  prevloos  years,  Ib 
which  case  they  sbould  be  included  In  the 
yearly  estimate;  the  levy,  of  oonrse,  must 
not  exceed  the  constltutiraial  limit  nor  un- 
duly restrict  other  funds  for  cariying  on 
governmental  functions. 

Judgment  modified  so  as  to  allow  plaintiff 
$48,830.88  and  Interest  thereon  from  July  10^ 
1920. 

Affirmed  as  modified. 


Digitized  by 


Google 


Minn.) 


HAMRE  V.  CITY  OF  THIEF  RIVER  FALLS 

•t  al.  (STREETER,  Intervener). 

(No.  22601.) 

(Supreme  Court  of  Minnesota.    Sept  8,  1921.) 
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(U«  H.W.) 

B.  M.  Stanton,  ot  Tblet  Blver  VkUs,  for 

apiwllants. 

H.  O.  Chommle,  of  Thief  Blver  Falls,  for 
respondents  city  and  officials. 

Sbaw,  SafCord,  Ray  ft  Shaw,  of  Minneapo^ 
Us,  for  respondent  BituUthic  ft  Contracting, 
Limited. 


(Byllalug  Iv  t^e  Otmrt.) 

1.  Municipal  corporations  «=>302(l)— Where 
resolDtlon  for  paving  was  approved  before 
time,  It  goes  Into  effeot  for  failure  of  the 
mayor  to  return  to  counoll. 

A  resolution  to  pave,  passed  by  the  city 
council  on  March  19,  1920,  was  approved  by 
the  mayor  on  March  23,  1920.  The  law  for- 
bids the  mayor  to  sisn  the  same  within  foot 
days  after  its  presentation  to  him,  but  pro- 
vides that,  if  not  returned  within  ten  days 
after  presentation,  it  shall  take  effect  without 
beinc  approved.  It  is  held  the  approval  was 
nugatory,  and  the  resolution  cannot  be  consid- 
ered as  returned,  either  as  approved  or  ve- 
toed, and  went  into  effect  as  for  failure  of  the 
mayor  to  acL 

2.  Munlolpai  oorporatlons  <S=>323(3)— In  a  suit 
to  enjoin  paving,  evidence  that  the  work  was 
■ndertaken  when  prices  were  their  highest 
was  properly  oxolttded. 

The  otFer  to  prove  that  the  paving  was  un- 
dertaken when  prices  were  the  highest  was 
rightly  exdnded. 

5.  Munldpal  oorporatlons  9=»323(2)— Paving 
Improvement  will  not  be  enjoined  for  error 
In  the  plan  of  assessment,  the  law  giving  an- 
other remedy. 

If  the  plan  proposed  to  be  adopted  In  as* 
seaainc  the  cost  of  the  pavement  is  wrong,  the 
law  gives  a  remedy  in  the  assessment  proceed- 
ing. 

4.  Manldpal  corporations  «=>323(l)-^erform- 
aeoe  of  paving  contract  will  not  be  enjoined 
beoaasB  of  city  finances. 
The  condition  of  the  city  treasury  is  net  a 

material  question  in  this  action. 

8.  No  reversible  error  shown. 

No'  reversible  error  is  found  in  the  record. 

(AdtKiietua  SfOaUu  hf  BditorUA  Staff.) 

6.  Munldpal  oorponatlons  «=>293(4)— Dlreo- 
tlon  to  olerfc  to  give  notice  that  council  would 
oonslder  paving  resolution  need  not  be  ap- 
proved by  the  mayor;  "ordinance,  order,  or 
resolution." 

An  order  or  direction  that  the  dty  derk 
gire  notice  that  the  council  wffl  on  a  date  sped- 
fied  consider  a  paving  resolution  is  a  mere 
ministerial  direction  to  an  officer,  and  need 
not  be  approved  by  the  mayor,  not  being  an 
"ordinance,  order,  or  resolution,"  which  must 
be  signed  by  that  offidal. 

Appeal  from  District  Conrt,  Pennington 
County ;  Andrew  Grindeland,  Judge. 

Action  by  T.  P.  Hamre  against  the  City  of 
Thief  River  Falls  and  others,  in  which 
George  C.  Streeter  Intervened.  From  a  judg- 
ment for  defendant,  plaintiff  and  Intervener 
appeal.    Affirmed. 


HOI/r,  J.  Suit  by  plaintiff,  a  taxpayer  of 
Thief  River  Fails,  a  dty  organized  under 
chapter  8,  Laws  1895,  and  amendatory  acts, 
to  enjoin  the  performance  of  a  paving  con- 
tract made  by  the  city  with  the  Bltullthlc  ft 
fk>ntracting.  Limited,  a  corporation.  The 
dty  and  its  officers,  the  corporation  named, 
and  also  another  corporation,  which  under- 
took to  sell  city  certificates  to  finance  the 
improvement,  are  defendants.  The  corpora- 
tion last  referred  to  has  no  longer  any  inter- 
est In  the  litigation,  and  the  matters  relat- 
ing to  it  need  not  be  noticed. 

Before  coming  to  a  consideration  of  the 
questions  presented  upon  this  appeal,  it  is 
necessary  to  refer  to  some  of  the  steps  taken 
in  court  as  to  thto  paving  proposition.  The 
present  appeal  is  by  an  intervener,  who  came 
into  the  case  as  soon  as  tlie  summons  was 
served.  Plaintiff's  complaint  is  lenjrthy  and 
alleges  various  grounds  for  challenging  the 
proceedings  leading  up  to  the  paving  con- 
tract The  Intervener  Is,  like  plaintiff,  a 
taxpayer,  owning  lots  abutting  the  streets  to 
be  paved,  and  his  complaint  in  Intervention 
contains  the  very  same  allegations  contain- 
ed in  plalntUTs  complaint,  with  the  addi- 
tion of  certain  facts  which  the  court  found 
true  In  respect  to  otter  actions  previously 
brought  by  other  taxpayers  and  property 
owners,  represented  by  the  attorney  who  rep- 
resents tte  present  plaintiff.  The  latter 
facts  are  in  short  these: 

Immediately  after  the  resolution  to  pave 
was  adopted  by  the  dty  and  the  bid  of  the 
Bltulirhlc  Corporation  accepted.  M.  V.  Even- 
son  and  other  taxpayers  and  abutting  owners 
brought  suit  in  behalf  of  themselves  and  oth- 
ers similarly  situated  to  enjoin  the  paving. 
The  complaint  stated  In  substance  the  same 
grounds  as  in  this  action.  When  the  plain- 
tiffs therein  applied  for  a  temporary  injunc- 
tion, a  demurrer  to  their  complaint  was 
heard  also.  June  8,  1920,  the  court  denied 
the  application  and  suptained  the  domurrer. 
An  appeal  to  this  court  was  perfected,  but 
was  by  stipulation  dismls-sed  "with  prej- 
udice." In  February,  1921,  the  same  attor- 
ney. In  behalf  of  Oen  Mercantile  Company, 
began  a  suit  against  defendants  sulistautial- 
ly  in  tte  same  form  as  in  the  Evenson  and 
the  present  cases.  It  was  set  for  trial  June 
SO,  1921,  but  when  reached  the  plaintiff, 
against  defendants'  objection,  di8ml.<!spd  the 
suit,  and  on  the  same  day  started  the  pres- 
ent action.  As  soon  as  tte  Intervener  here- 
in served  the  complaint  o*  Intervention,  he 
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obtained  an  order  to  show  cause  why  a  tem- 
porary injunction  should  not  issue.  When 
this  came  up  for  hearing  the  court  was  re- 
quested by  intervener  and  defendants  to  hear 
the  cause  on  the  merits.  This  was  done  over 
the  objections  and  protests  of  plaintiff.  The 
court  concluded  that  there  had  been  an  ef- 
fort to  delay  an  adjudication,  heard  the  evi- 
dence, and  made  findings,  in  substance,  hold- 
ing valid  all  steps  taken  in  ordering  the 
pavement  and  executing  the  contract  for  the 
improvement. 

The  intervener  appealed  from  the  judg- 
ment entered  on  the  findings,  and  Joined  witjt 
defendants  in  a  request  for  a  speedy  hearing. 
Plaiptifl  has  taken  a  separate  appeal.  He 
was  given  the  opportunity  to  submit  his  ap- 
peal with  intervener's,  or  to  file  a  brief  as 
amicus  curiie.  He  chose  the  latter.  We  re- 
mark here  that  no  assignments  of  error  not 
available  to  the  Intervener  can  be  urged  by 
plaintiff  as  amicus  coriie,  such  as  the  ones 
that  the  court  could  not  hear  the  cause  on 
its  merits  on  the  motion  for  a  temporary  in- 
junction, for  intervener  requested  that  be 
done ;  or  that  there  was  error  in  dismissing 
plaintiffs  complaint  on  the  merits,  for  that 
does  not  affect  intervener.  It  is  patent  that 
there  has  been  an  effort  to  prevent  the  con- 
templated pavement  by  protracted  litigation. 
It  is  also  clear  that  intervener  came  in  to 
block  such  effort.  We  need  say  no  more 
«bout  the  tactics  pursued,  or  intervener's 
standing  In  court,  except  that  the  interven- 
tion is  unquestionably  proper.  Intervener 
occupies  the  same  relation  as  plaintiff  to 
the  proposed  paving,  and  stands  to  lose  or 
gain  by  a  determination  of  the  issues  tender- 
ed by  plaintiff's  complaint. 

[1]  The  main  point  relied  on  by  interven- 
er for  a  reversal  is  that  the  mayor  acted  pre- 
maturely when  he  approved  the  resolution 
ordering  the  pavement  laid.  If  this  resolu- 
tion is  invalid,  no  subsequent  action  of  the 
(dty  council  or  mayor  could  give  authority 
to  proceed  with  the  paving.  The  resolution 
was  passed  by  the  city  council  on  March  19, 
1920,  and  the  approval  was  dated  March  23d. 
The  following  sections  of  chapter  8,  Laws 
1895,  are  pertinent: 

"Every  ordinance,  order  and  resolution  shall, 
before  it  takes  effect,  be  presented  to  the 
mayor  for  approval.  If  he  approves  be  shall 
sign  the  same,  but  if  he  disapprove  it,  he  shall 
return  it  to  the  city  council  with  his  objec- 
tions thereto."     Section  59. 

"No  ordinance,  order  or  resolntion  shall  be 
signed  by  the  mayor  within  fonr  (4)  days  after 
the  same  is  presented  to  him,  and  if  the  same 
shall  not  be  returned  by  him  on  the  tenth 
(10th)  day  (Sunday  excepted)  after  it  shall 
have  been  presented  to  him,  it  shall  have  the 
same  force  and  effect  as  if  approved  by  him." 
Section  61. 

"The  city  clerk  shall  indorse  upon  each  such 
ordinance,  order  and  resolntion  the  time  when 
the  same  was  delivered  to  the  mayor,  and  the 


time  when  it  was  returned  to  Us  oiBce  by  the 
mayor."    Section  tti. 

The  approval  of  the  mayor  was  premature. 
If  section  61  be  mandatoiy',  the  approval  was 
nugatory,  and  of  no  more  effect  than  if  some 
other  person  had  undertaken  to  sign  an  ap- 
proval thereon.  There  was  then  not  a  re- 
turn of  the  resolution,  either  duly  approved 
or  vetoed  within  ten  days  after  its  presenta- 
tion, and  it  thereupon  became  effective  under 
the  last  clause  of  the  section.  That  the  res- 
olution was  presented  to  the  mayor  Is  Indi- 
cated by  his  signature  thereon,  even  though 
it  has  not  the  legal  effect  of  an  approvaL 
The  failure,  if  such  there  be^  of  the  dty 
clerk  to  comply  with  section  62,  could  not  In- 
validate the  resolntion.  After  the  resolu- 
tion was  presented  to  the  mayor,  he  could 
prevent  or  hinder  its  taking  effect  only  In 
one  way,  by  returning  it  vetoed  within  ten 
days.  That  alone  would  have  given  rise  to 
further  action  by  the  council  The  law 
should  not  be  so  construed  that  by  a  prema- 
ture approval  of  an  ordinance  or  resolution 
and  returning  it  within  the  ten  days  from  Its 
presentation  a  mayor  could  effectively  tie  the 
hands  of  the  city  council  on  the  proposition, 
for  such  a  premature  approval  cannot  be 
held  a  veto. 

[2]  The  court  rightly  excluded  proof  offer- 
ed that  the  Improvement  was  undertaken 
when  prices  therefor  were  the  hli^best. 
There  was  no  averment  nor  offer  of  proof 
that  the  city  council  members  were  actuated 
by  Improper  motives  or  exercised  their  judg- 
ment arbitrarily. 

[S]  That  the  official  charged  with  the  duty 
of  assessing  the  cost  to  the  abutting  proper- 
ty Intends  to  adopt  some  method  that  appel- 
lant considers  illegal  cannot  be  a  ground  for 
injunctive  relief  now.  The  law  provides  for 
a  hearing  when  the  time  arrives  for  making 
the  assessment.  Chapter  65,  Laws  1919. 
There  is  an  adequate  remedy  at  law,  and  the 
objection  here  made  is  premature. 

[4]  That  the  financial  condition  of  the 
city  is  not  a  material  Issue  in  this  action 
seems  to  follow  from  the  decision  in  Pike 
v.  City  of  Marshall,  178  N.  W.  1006,  for  the 
abutting  property  owners  and  not  tlie  city 
will  ultimately  pay  nearly  the  whole  of  the 
cost.  That  decision  also  determines  adverse- 
ly to  appellant  other  grounds  alleged  in  the 
pleading  for  relief. 

[6]  It  is  intimated  that  the  direction  or 
order  to  the  city  clerk,  found  in  the  minutes 
of  the  council  meeting  of  February  24,  1920, 
to  publish  the  notice  to  property  owners  that 
the  meeting  of  March  19,  1920,  would  be  held 
to  consider  and  determine  whether  this  pav- 
ing should  be  done,  invalidated  all  subse- 
quent proceodingfs,  because  such  direction  or 
order  was  not  approved  by  the  mayor.  This 
fSK>-called  order  does  not  come  within  the 
meaning  of  the  words  "ordinance,  order  or 
resolution"  In  the  sections  above  cited.    It 
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Is  a  mere  dlrectlcn  to  an  agent  or  officer  of 
the  dty  to  do  a  lainisterlal  or  admlnlstra- 
tlTB  act    Falrchlld  v.  City  of  St  Paul,  46 
Minn.  540,  49  N.  W.  825. 
Judgment  afBrmed. 


MAXWELL  V.  MAXWELL  et  al.    (No.  2 1 427.) 
(Sapreme  Coart  of  Nebraska.    July  20,  1921.) 

(Syttabiu  iy  tA«  Court.) 

1.  Appearance  «=39(3)  —  Pleading  of  matter 
amoiinting  to  demurrer  Is  general  appear- 
anee. 

Where,  in  a  motion  to  quash  the  service  of 
summons  upon  him,  a  defendant  pleads  matter 
amounting  to  a  demurrer  to  the  petition,  his 
appearance  is  general  and  the  court  has  jniis- 
diction  of  bis  person.  Bankers'  Life  Ins.  Co.  v. 
Bobbins,  59  Neb.  170,  80  N.  W.  484,  foUowed. 

2.  Conversion  (S=s|9(2)— Devise  to  wife  for 
life,  with  direction  for  sale  at  her  death, 
worked  equitable  conversion  as  of  testator's 
death. 

A  testator  devised  and  bequeathed  real  es- 
tate and  personalty  in  ^s  state  to  his  wife  for 
her  life,  directing  that,  at  her  death,  all  the 
property  be  sold  and  the  proceeds  divided  equal- 
ly among  his  children.  Beld,  that  the  direction 
to  sell  worked  an  equitable  conversion  of  the 
real  estate  into  personalty  at  the  time  of  the 
testator's  death. 

3.  Divorce  ®=3249 (3)— Undivided  remainder  In 
property  held  not  In  eustodla  legls  to  prevent 
its  being  awarded  as  alimony. 

Where  an  unambiguous  will,  by  the  terms 
of  which  the  real  estate  thereby  devised  be- 
comes equitably  converted  into  personalty,  has 
been  admitted  to  probate  without  objection,  and 
the  estate  thereby  conveyed  hss  been  fully  as- 
certained and  inventoried  by  the  executor,  and 
all  debts  have  been  paid,  and  administration  has 
been  fully  completed  except  final  distribution, 
which  is  delayed  only  by  the  existence  of  the 
life  estate,  an  undivided  remainder  in  the  es- 
tate is  not  in  the  cuxtody  of  the  county  court 
so  that  the  district  court  may  not  award  it  to 
the  wife  of  the  remainderman  in  a  suit  by  her 
for  divorce. 

4.  Divorce  «=>249(3)  —  in  suit  for  divorce, 
court  may  award  to  wife  property  in  which 
her  husband  had  remainder. 

Under  such  circumstances  and  conditions 
the  court,  upon  granting  a  divorce  to  an  in- 
nocent wife,  has  power  to  award  to  her  the  hus- 
band's undivided  interest  in  remainder,  in  ap- 
propriate proceedings  in  which  the  property  is 
fully  identified  and  the  court  has  jurisdictian 
•f  the  parties. 

9.  Death  4=34— Presumption  of  death  lield  un- 
warranted. 
Evidence  examined,  and  held  that  under  the 
facts  and  circumstances,  the  presumption  of 
death  from  seven  years'  continued  absence  did 
not  arise. 
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6.  Divorce  4=>252  —  Undivided  remainder  in 
realty  directed  to  be  sold  Is  equitably  con> 
verted    Into   "personal   estate,"    aathoritlng 
award  to  wife  on  divoroe. 
The   words   "personal  estate,"  aa  nsed  in 
Rev.  St  1918,  S  1684,  authorising  an  award  to 
an  innocent  wife,  on  divorce,  of  part  of  the 
husband's  personal  estate,  is  one  of  wide  sig- 
nification,  and  embraces   everything,   not  real 
estate,  which   has  an   exchangeable   value,  or 
goes  to  make  up  one's  wealth  or  estate,  and 
includes  an  undivided  interest  in  remainder  in 
real  estate  under  a  will  directing  sale  and  di- 
vision of  proceeds  on  death  of  the  life  tenant 
thereby  working  an  eqnitable  conversion  into 
personialty. 

Aiipeal  from  District  Court,  Dodge  Ooon- 
ty ;  Button,  Judge. 

Action  by  Mae  H.  Maxwell  against  Jacob 
A.  Maxwell  and  Henry  E.  Maxwell,  as  exec- 
utor of  the  last  will  and  testament  of  Samuel 
Maxwell,  deceased,  and  trustee  for  Jacob  A. 
Maxwell.  From  a  judgment  for  plaintiff, 
defendant  Henry  B.  Maxwell  appeals.  Af- 
flrmed. 

Morsman  &  Maxwell,  of  Omaha,  for  ap- 
pellant 

Abbott,  Bohn  &  Robins,  of  Fremont,  for 
appellee. 

CAIN,  0.  On  September  1, 1918,  the  plain- 
tiff, Mae  Maxwell,  filed  her  petition  in  the 
district  court  for  Dodge  county,  Nebraska, 
against  ber  husband,  Jacob  A.  Maxwell,  and 
Henry  E.  Maxwell,  as  executor  of  the  last 
will  of  Samuel  Maxwell,  deceased,  and  trus- 
tee of  tbe  estate.  The  object  of  her  suit  was 
to  obtain  a  divorce  and  the  custody  of  their 
two  minor  children,  and  to  have  awarded  to 
her  tbe  undivided  one-ninth  interest  of  ber 
husband  in  the  estate  of  bis  deceased  father, 
Samuel  Maxwell,  which  was  alleged  to  be  in 
the  possession  and  under  the  control  of  tbe 
defendant  Henry  E.  Maxwell  as  executor  and 
trustee.  Tbe  defendant  husband  did  not  ap- 
pear, and  trial  was  bad  to  the  court  upon 
plaintiff's  petition  and  the  answer  thereto  of 
Henry  E.  Maxwell.  The  court  found  in  plain- 
tlffs  favor,  granting  ber  a  divorce  and  cus- 
tody of  tbe  minor  children,  and  assigned  and 
awarded  to  ber  tbe  undivided  one-ninth  in- 
terest of  ber  husband  in  the  estate  of  bis 
father.  Tbe  defendant  Henry  E.  Maxwell 
alone  appeals. 

The  points  argued  in  appellant's  brief  and 
relied  upon  by  him  for  a  reversal  may  be 
conveniently  stated  as  follows:  (a)  That  the 
lower  court  erred  in  overruling  his  special 
appearance  and  motion  to  quash  tbe  service 
of  summons  made  upon  him  in  Douglas  coun- 
ty, (b)  Tbat  as  tbe  will  of  Samuel  Maxwell 
gave  his  widow,  Elizabeth  A.  Maxwell,  a  life 
estate  in  all  his  property,  and  directed  tbat 
upon  her  death  all  tbe  property  should  be 
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sold  and  converted  Into  money,  an  eqtdtable 
coDTerslon  thereof  took  place  upon  the  tes- 
tator's death,  and  tbat  It  Is  now  all  person- 
alty, and  that  as  final  distribution  of  tbe 
estate  has  not  been  made  by  the  county  court 
of  Dodge  county,  where  tbe  administration 
Is  pending  flnal  distribution,  tbe  property 
sought  to  be  awarded  to  the  plaintiff  In  this 
suit  is  in  custodia  legls,  and  hence  cannot 
be  reached  by  tbls  or  any  other  process; 
that,  on  account  of  a  possible  conflict  be- 
tween tbe  Judgment  rendered  in  this  case 
and  the  Judgment  of  tbe  county  court  of 
Dodge  county  to  be  rendered  on  flnal  dis- 
tribution, be  may  be  required  to  pay  tbe 
money  twice,  (d)  That  there  is  no  legal  way 
by  which  the  Interest'  of  tbe  defendant  hus- 
band In  bin  father's  estate  can  be  reached 
by  or  awarded  to  plaintifT.  te)  Tbat  tbe  de- 
fendant Jacob  A.  Maxwell  having  been  ab- 
sent and  nnheard  of  for  more  than  seven 
years,  the  )<>gal  presumption  of  his  death  ob- 
tains and  defeats  the  suit. 

Copstderatlon  of  these  questions  requires 
a  somewhat  extended  statement  of  the  peti- 
tion. On  September  21,  1918,  the  plalnOft 
filed  her  positively  verlfled  petition  against 
defendants,  setting  forth  tbe  following  facts, 
wbicb  are  sustained  by  the  evidence,  to  wit: 
That  she  was  married  to  tbe  defendant  Ja- 
cob A.  Maxwell  in  Lincoln  on  November  23, 
18!>.S,  and  thereafter  In  1906  they  removed  to 
Dodge  count.v,  where  she  has  ever  since  re- 
sided ;  that  plaintiff  and  her  husband'  resid- 
ed together  in  Fremont  imtll  April  9,  1911; 
that  three  children  were  bom  to  tbem,  one 
a  daughter  who  Is  now  of  age,  another 
daughter  16  years  of  age,  and  a  son  14  years 
of  age:  that  these  children  have  resided  at 
Fremont  with  their  mother  at  all  times  since 
April  9,  1911.  on  which  latter  date  the  de- 
fendant husband,  being  then  an  able-bodied 
man  of  the  age  of  43  years,  deserted  and 
abandoned  plaintiff  and  his  children,  and 
ever  since  has  been  willfully  absent  from 
tbem  without  Just  cause  or  excuse  and  has 
not  contributed  to  their  support ;  tbat  after 
her  husband's  desertion  plaintiff  secured  em- 
ployment as  a  clerk  In  a  local  store,  and  for 
the  seven  years  next  before  the  filing  of  the 
petition  has  by  her  earnings  wholly  support- 
ed and  maintained  herself  and  the  children, 
and  that  the  whereabouts  of  the  defendant 
husband  has  been  unknown  to  her  ever  since 
his  (lepnrture,  notwithstanding  that  she  has  i 
made  investigation  and  inquiry  to  ascertain 
tbe  same.  As  bearing  npon  tbe  interest  of 
her  husband  in  his  father's  estate,  the  plain 
tiff  In  her  petition  further  alleged  that  Sam- 
uel Mnxweil,  father  of  her  husband,  died 
testate  on  February  11,  1901,  a  resident  of 
Fremont,  In  Dodge  county,  and  seized  of  real 
and  personal  property ;  that  by  his  will,  aft- 
er making  certain  specific  bequests,  lie  gave 
and  bequeathed  all  the  residue  of  bis  prop- 
erty to  his  widow,  ETlizabeth  A.  Maxwell,  for 
life,  and  directed  that  on  ber  death  the  es- 


tate be  sold  and  converted  into  caA  and  dis- 
tributed in  equal  shares  to  his  nine  children, 
of  whom  the  defendant  Jacob  A.  Maxwell  Is 
one;  tbat  said  will  was  duly  admitted  to 
probate  in  the  county  court  of  Dodge  coun- 
ty, Nebrask^  in  the  year  1901,  and  tbe  de- 
fendant Henry  E.  Maxwell,  the  executor 
named  therein,  was  duly  appointed  and  qual- 
ified as  such  executor;  tbat  due  notice  to 
creditors  was  given  and  all  claims  barred 
and  all  debts  and  charges  paid.  The  peti- 
tion further  a\ers,  and  there  is  some  evi- 
dence tending  to  support  the  averment,  that 
Henry  Maxwell,  more  than  ten  years  before 
tbe  commencement  of  this  action,  fully  com- 
pleted the  administration  of  the  estate  ex- 
cept flnal  distribution,  and  that  at  about 
tbat  time  it  was  mutually  agreed  between 
him  and  tbe  other  heirs  tbat  be  should  con- 
tinue In  possession  and  control  of  the  assets 
of  tbe  estate,  paying  tbe  widow  an  allowance 
from  tbe  Income  thereof,  and  on  her  death 
convert  the  property  into  cash  as  provided 
by  tbe  will;  that,  while  defendant  Henry  E. 
Maxwell  continues  In  bis  office  as  executor 
of  tbe  estate,  be  does  so  as  trustee  of  the 
property  tor  tbe  widow  and  children;  that 
there  Is  now  In  his  hands  more  than  $20,000 
in  cash,  mortgages,  and  other  securities,  to- 
gether with  260  acres  of  land  in  Cass  coun- 
ty and  22  acres  in  Dodge  county,  Nebraska, 
which  are  fully  described  In  the  petition  and 
of  which  the  testator  died  seised.  The  peti- 
tion further  alleges  that  tbe  value  of  the  one- 
ninth  interest  of  the  defendant  Jacob  A. 
Maxwell  In  the  estate  la  $10,000,  and  that 
plaintiff  has  no  property  whatever  for  the 
support  and  maintenance  of  herself  and 
cblldr«i.  There  were  other  allegations  up- 
on which  to  found  an  injunction  against  the 
defendant  executor  disposing  of  any  of  tbe 
property.  Plaintiff  prayed  for  an  absolute 
divorce,  custody  of  the  minor  children,  and 
that  the  court  award  and  decree  to  her  tbe 
undivided  one-ninth  Interest  and  share  of 
Jacob  A.  Maxwell  in  the  estate  of  Samuel 
Maxwell,  deceased,  for  the  support  and 
maintenance  of  herself  and  minor  children 
and  as  alimony  and  as  ber  distributive  share 
of  tbe  property  of  her  husband,  and  that  tbe 
defendant  executor  be  required  to  answer  as 
to  the  property  of  defendant  Jacob  A.  Max- 
well in  his  possession  and  be  ordered  and 
directed  to  pay  over  to  plaintiff  on  tbe  death 
of  the  widow,  Elizabeth,  one-ninth  part  of 
said  estate,  and  be  perpetually  enjoined  from 
delivering  or  surrendering  the  same  to  Ja- 
cob A.  Maxwell,  or  any  one  other  than  the 
plaintiff;  and  that  notice  be  given  to  de- 
fendant Henry  E.  Maxwell,  and  for  other 
relief.  The  widow,  Elizabeth,  is  still  living. 
Upon  the  flling  of  this  petition  a  temporary 
restraining  order  was  granted  by  the  court 
enjoining  the  defendant  Jacob  A.  Maxwell 
from  collecting,  receiving,  or  assigning  any 
part  of  his  undivided  interest,  and  also  or- 
dering that  a  copy  of  the  order,  together  with 
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a  copy  of  tbe  petition  in  tbe  cause,  be  served 
upon  the  defendant  Henry  E.  Maxwell,  which 
was  done  on  February  26, 1919.  On  February 
18,  1919.  another  order  was  entered  enjoining 
tlie  appellant  from  delivering  or  surrendering 
to  Jacob  A.  Maxwell  or  to  any  one  else  any 
part  of  tbe  undivided  one-ninth  interest. 
On  Marcb  24,  1919,  Henry  E.  Maxwell,  tbe 
appellant,  filed  a  motion  to  quash  the  service 
of  the  summons  made  upon  him  by  the  sheriff 
of  Douglas  county,  and  objecting  to  tbe  juris- 
diction of  tbe  court  over  bis  person.  Tbe 
grounds  of  this  motion  were  that  tbe  sum- 
mons was  Issued  and  served  without  authority 
of  law,  and  is  null  and  void,  and  that  tbe  ap- 
pellant then  was,  and  for  more  than  30  years 
theretofore,  had  been  a  resident  of  Douglas 
county,  and  at  no  time  a  resident  of  Dodge 
county.  Then  follows  the  fourth  ground  of 
tbe  motion,  which  is  as  follows: 

"That  tbe  aUegationa  of  the  plaintiff's  peti- 
tioD  herein  show  on  their  face  that  tbe  will 
of  said  Samuel  Maxwell,  deceased,  worked  an 
equitable  conversion  of  his  rejil  estate  into  per- 
sonalty at  bis  death,  and  that  the  legal  title 
to  the  whole  of  said  estate  is  vested  in  this 
impleaded  defendant  as  executor  of  said  will, 
subject  to  tbe  life  estate  of  Elizabeth  A.  Max- 
well, nntn  tbe  final  settlement  of  said  estate  and 
distribution  thereof,  pnrsnant  to  the  terms  of 
said  win." 

[11  On  May  10, 1919,  this  motion  was  over- 
rnled,  and  on  May  15,  1919,  plaintiff  filed  a 
motion  and  affidavit  for  service  by  pnbllca-s 
tion  on  the  defendant  Jacob  A.  Maxwell  and 
an  order  for  such  aerrice  was  made  on  the 
same  day.  On  June  6,  1919,  proof  of  publi- 
cation of  tbe  notice  was  filed.  It  will  be 
btnme  In  mind  that  tbe  summons  was  served 
wpaa  tbe  defendant  Henry  B.  Maxwell  in 
Douglas  county  on  February  26,  1919,  and 
that  application  for  service  by  publication  up- 
on the  defendant  Jacob  A.  Maxwell  was  not 
made  until  May  15,  1919.  Appellant  con- 
tends that  the  service  was  invalid  and  the 
issuance  of  tbe  summons  unauthorized  for 
the  reason  that  tbe  action  under  section  7580, 
Rev.  St.  1913,  could  not  be  deemed  to  be  com- 
menced or  brought  imtll  tbe  date  of  the  first 
publication  of  the  notice,  and  hence  that  the 
action  could  not  be  deemed  "rightly  brought" 
under  section  7627,  Rev.  St.  1913,  at  tbe  time 
tbe  Bommmis  was  issued.  In  a  word,  api>el- 
ant  contends  that  tbe  summons  was  prema- 
turely Issued  and  the  service  thereof  should 
have  been  quashed.  On  tbe  other  band,  ap- 
pellee contends  that,  as  plaintiff  was  a  resi- 
dent of  Dodge  county,  and  the  action  was  one 
for  divorce,  under  section  1567,  Rev.  St  1913, 
tbe  action  was  rightly  brought  within  tbe 
meaning  of  section  7627  on  tbe  filing  of  her 
petition,  and,  under  tbe  authority  of  Eager  v. 
Eager,  74  Neb.  827, 105  N.  W.  636,  107  N.  W. 
254,  holding  that  the  district  court  may  send 
its  original  process  to  any  part  of  tbe  state 
nnless  restricted  by  statute,  that  the  court's ' 
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order  of  September  21,  1918,  directing  that 
service  of  summons  be  bad  in  Douglas  coun- 
ty upon  the  defendant  Henry  E.  Maxwell  was 
a  valid  order  in  the  exercise  of  tbe  court's 
original  powers  as  a  court  of  equity.  Wo, 
however,  do  not  think  it  necessary  to  discuss 
these  respective  contentions  for  tbe  reason 
that  we  have  come  to  the  conclusion  that  tbe 
motion  to  quash  the  service  invoked  tbe 
powers  of  the  court  on  tbe  merits  of  the  con- 
troversy and  constituted  a  general  appear- 
ance, thereby  waiving  all  defects. 

We  have  set  out  the  allegations  of  the  pe- 
tition at  some  length  as  tbey  are  for  the 
most  part  not  seriously  denied  and  are  estab- 
lished by  the  evidence.  The  fourth  ground 
of  tbe  motion  to  quash,  which  we  have  here- 
tofore set  out.  In  our  judgment,  amounted 
to  a  general  demurrer  to  the  petition.  Re- 
ferring to  tbe  allegations  of  the  petition  it 
invoked  tbe  legal  proposition  that  the  will,  by 
directing  the  sale  of  tbe  real  estate,  worked 
an  equitable  conversion  of  all  the  real  estate 
into  personalty  at  tbe  time  of  the  testator's 
death,  and  tbe  legal  title  to  which  was  vested 
in  the  defendant  executor,  subject  only  to  tbe 
life  estate  of  the  widow,  Ellzabetb,  until  the 
final  settlement  and  distribntlon  of  the  estate, 
thereby  putting  tbe  property  beyond  tbe 
reach  of  plaintiflTa  action.  Tbe  necessary  in-  . 
ference  from  these  statements  is  that  tbe  pe- 
tition failed  to  state  a  cause  of  action 
against  appellant  and,  as  to  blra,  should  be 
dlsralssed.  It  is  true  that  no  dismissal  was 
asked,  but  it  is  likewise  true  that  none  is 
asked  by  a  general  demurrer.  We  are  con- 
vinced that  tbe  moving  defendant  entered  up- 
on tbe  merits  of  the  controversy  in  assignmg 
bis  fourth  ground,  which  brought  him  with- 
in the  rule  of  this  court  as  constituting  a  gen- 
eral appearance.  Bankers'  Life  Ins.  Co.  ▼. 
Bobbins,  60  Neb.  170,  80  N.  W.  484,  was  a 
case  in  many  respects  very  similar,  and  the 
remarks  of  Sullivan,  Judge,  in  tliat  <vlnion 
are  peculiarly  applicable  to  this  case.  Tbe 
rule  there  laid  down  is  as  follows: 

"If  a  defendant  invoke  the  judgment  of  tbe 
court  in  any  manner,  upon  any  que'stion,  ex- 
cept that  of  the  power  of  tbe  court  to  bear 
and  decide  the  controvei'sy,  his  appearance  is 
general." 

This  rule  Is  supported  by  other  decisions  of 
this  court:  Llllie  v.  Modern  Woodmen  of 
America,  89  Neb.  1,  130  N.  W.  1004 ;  Rakow 
V.  Tate,  93  Neb.  198,  140  N.  W.  162.  Unless 
the  appellant  intended  to  invoke  the  powers 
of  tbe  court  by  the  fourth  ground  of  his  mo- 
tion and  secure  a  dlsmis.sal  of  tbe  action  as 
to  himself,  it  was  meaningless  or  surplusage. 
We  bold  that  it  was  an  entry  upon  the  merits 
of  tbe  case,  and  therefore  constituted  a  vol- 
untary general  appearance,  and  that  there 
was  no  error  of  tbe  lower  court  in  overruling 
tbe  motion.  After  appellant's  motion  to 
quash  was  overruled,  be  filed  an  answer,  ap- 
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peared  at  the  trial,  cross-examined  plaintiff's 
witness,  and  even  testified  himself. 

[2]  The  will  of  Samuel  Maxwell  contained 
the  following: 

"On  the  death  of  my  beloved  wife  all  my  es- 
tate of  every  name  and  kind  shall  be  sold  and 
the  proceeds  thereof  divided  equally  among 
my  children" 

— and  appellant  contends  that  this  provision 
worked  an  equitable  ccmverslon  of  the  real 
pstate  into  personalty  at  the  time  of  the  tes- 
tator's death.  In  this  we  think  appellant  is 
right  Chick  v.  Ives,  2  Neb.  (Unof.)  879,  90 
N.  W.  751 ;  In  re  Estate  of  WUllts,  88  Neb. 
805,  180  N.  W.  767,  33  L.  R.  A.  (N.  S.)  321 ; 
Gotchall  V.  Gotchall,  98  Neb.  730,  154  N.  W. 
243 ;  Coyne  v.  Davis,  98  Neb.  763,  154  N.  W. 
547.  And  In  this  opinion  we  shall  treat  the 
undivided  one-ninth  Interest  as  personalty. 
[3]  Appellant  next  contends  that  the  prop- 
erty Is  in  custodla  legis,  and,  hence,  "cannot 
be  reached  by  attachment,  garnishment,  or 
other  legal  process,"  citing,  among  others,  the 
cases  of  Sturtevant  v.  Bohn  Sash  &  Door  Co., 
69  Neb.  82,  80  N.  W.  273,  Veith  v.  Ress,  60 
Neb.  52,  82  N.  W.  116,  and  Anheuser-Busch 
Brewing  Ass'n  v.  Hier,  62  Neb.  424,  72  N.  W. 
588,  in  support  of  his  contention.  In  the 
Sturtevant  Case  money  was  about  to  be  paid 
to  the  clerk  of  the  district  court  to  be  distrib- 
uted under  its  decree,  and  this  court  held 
that  it  was  In  custodla  legis,  and,  hence,  not 
subject  to  garnishment  process  issued  from 
the  county  court,  citing  the  Hier  Case,  which 
we  shall  presently  notice  in  support  of  its 
contusion.  In  the  Veith  Case  this  court  held 
that  partnership  property  in  the  hands  of  a 
receiver  was  In  the  custody  of  the  law  and 
could  not  be  reached  by  gamisbmeut  The 
reason  for  the  rule  Is  well  stated  in  the  opin- 
ion In  the  Hier  Case  in  the  following  lan- 
guage: 

"The  role  that  personal  property  in  custodla 
legis  is  not  subject  to  attachment  or  garnish- 
ment was  adopted  for  the  protection  of  the  of- 
ficer, and  to  avoid  collision  of  authority." 

It  must,  we  think,  be  conceded  that.  If  the 
Judgment  of  the  district  court  in  this  case 
will  conflict  with  any  lawful  Judgment  of  the 
county  court  of  Dodge  county  hereafter  to  be 
rendered  on  final  distribution,  this  property 
Ls  in  custodla  legis  and  beyond  the  reach  of 
process  in  this  case.  But  we  do  not  think 
such  a  conflict  of  Judicial  authority  legally 
l>o.ssible.  The  disposition  of  the  estate  is  def- 
initely fixed  by  the  terms  of  the  will  alone, 
and  does  not  depend  upon  any  possible  order 
or  Judgment  of  the  county  court.  The  will  Is 
unambiguous,  and  has  been  duly  admitted  to 
probate  without  objection,  and  all  parties 
have  acquiesced  in  its  provisions.  There  are 
no  rival  claimants  and  no  creditors,  and  a 
complete  Inventory  of  the  estate  was  made. 
Besides,  this  is  a  divorce  action,  and  the  Judg- 
ment is  merely  for  the  purpose  of  fixing  the 


status  of  the  parties  to  It  and  the  wife's  in- 
terest in  the  property.  Appellant  suggests 
the  supposititious  contingency  of  the  death  of 
Jacob  A.  Maxwell  before  the  order  of  final 
distribution  is  made  in  the  county  court  and 
before  the  order  is  made  directing  him  to  pay 
the  one-ninth  share  in  cash  to  the  heirs.  We 
do  not  think  such  an  order  within  the  range 
of  lawful  possibility,  since  the  Judgment  of 
the  district  court,  considered  either  as  an  en- 
forced assignment  of  the  husband's  one-ninth 
interest  to  the  wife  or  as  an  adjudication  of 
her  interest  In  his  property,  exhausts  the 
fund  and  there  would  be  nothing  for  the  heirs 
to  take.  Every  married  man  in  this  state 
holds  his  property  subject  to  the  Inchoate  in- 
terest of  his  wife  therein,  whidi  interest 
comes  into  existence  either  upon  his  death 
or  a  divorce  on  any  ground  except  the  wife's 
adultery.  His  estate  descends  or  Is  devised 
or  be<^ueatbed  subject  to  this  Interest  and, 
if  It  is  the  whole  of  a  fund,  as  in  this  case,  the 
heir  takes  no  interest  therein.  If  considered 
as  an  assignment  or  an  appropriation,  the  re- 
sult is  that  the  husband  will  not  die  seised  of 
it  and  the  heirs  have  no  interest  This  suf- 
ficiently distinguishes  the  Instant  case  from 
the  cases  dted.  Our  conclusion  on  this  point 
Is  that  this  one-ninth  interest  Is  not  in  cus- 
todla legis  within  the  meaning  of  the  rule. 
There  Is,  therefore,  no  possibility  that  appel- 
lant will  have  to  pay  this  money  twice. 

[4]  Appellant  next  contends  that  there  are 
no  legal  means  whatever  by  which  this  un- 
divided interest  of  Jacob  A.  Maxwell  can  be 
reached  and  appropriated  to  the  support  of 
his  wife  and  children,  and  suggests  that  the 
only  way  by  which  this  judgment  may  be  sus- 
tained is  by  Judicial  legislation,  but  we  think 
his  contention  is  without  merit  Section 
1684,  Rev.  St  1913,  is  as  follows: 

"Upon  every  divorce  from  the  bonds  of  matri- 
mony for  any  cause  ezcepting  that  of  adultery 
committed  by  the  wife,  and  also  upon  every  di- 
vorce from  bed  and  board,  from  any  oaoae,  if 
the  estate  and  effects  restored  or  awarded  to 
the  wife  shall  be  insufficient  for  the  suitable 
support  and  maintenance  of  herself  and  such 
children  of  the  marriage  as  shall  be  committed 
to  her  care  and  custody,  the  court  may  further 
decree  to  her  such  part  of  the  personal  estate 
of  the  husband  and  such  alimony  out  of  his  es- 
tate as  it  shall  deem  just  and  reasonable,  hav- 
ing regard  to  the  ability  of  the  husband,  the 
character  and  situation  of  the  parties,  and  all 
other  circumstances  of  the  case." 

[6]  It  will  be  noted  that  the  foregoing  sec- 
tion expressly  empowers  the  court,  upon 
granting  a  divorce  where  the  wife  is  innocent 
of  adultery,  to  award  her  "personal  estate  of 
the  husband."  We  think  the  undivided  one- 
ninth  interest  of  the  husband  is  personal 
estate  within  the  meaning  of  the  section  quot- 
ed, and  that  under  it,  the  court  had  Jurisdic- 
tion to  award  It  to  the  plaintiff.  The  term 
"personal  estate"  is  one  of  wide  signification 
and    Includes   everything,    not   real    estate. 
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whicb  has  an  exchangeable  value  or  goes  to 
make  up  one's  wealth  or  estate.  32  Cyc.  648; 
Low  V.  Rees  Printing  Co.,  41  Neb.  127,  59  N. 
W,  362,  24  I*  E.  A.  702,  43  Am.  St  Rep.  670. 
And,  even  If  the  defendant  husband's  Interest 
were  regarded  as  real  estate,  the  objection 
would  still  be  unavailing,  sljaoe  section  1587, 
Rev.  St  1913,  by  clear,  reasonable  Inference, 
authorized  the  court  to  award  real  estate  of 
the  husband  to  an  innocent  wife  upon  a  di- 
vorce being  granted,  where  the  decree  awards 
it  to  her  in  express  terms.  Cizek  v.  Gizek,  76 
Neb.  797,  107  N.  W.  1012,  dted  by  appellant 
relates  solely  to  real  estate,  and,  also,  was 
decided  before  the  enactment  of  section  15S7, 
and,  hence,  has  no  bearing  upon  this  case. 
In  Caster  v.  Estate  of  Caster,  92  Neb.  6, 11, 
137  N.  W.  900,  902,  this  court  said  with  ref- 
erence to  section  1587,  Rev.  St  1913; 

"The  afflended  section  leaves  it  to  the  discre- 
tion of  the  conrt  to  award  to  the  innocent 
party  a  share  or  interest  in  the  real  estate  of 
the  guilty  party." 

In  Rhoades  v.  Rhoades,  78  Neb.  496,  111  N. 
W.  122,  126  Am.  St.  Rep.  611,  this  court  held 
that  an  Innocent  wife  could  maintain  an  ac- 
tion for  alimony,  where  she  sought  merely  the 
appropriation  of  real  estate  of  her  husband, 
upon  service  by  publication,  and  further  h«Id 
M  follows: 

"Service  by  publication  is  authorized  by  sec- 
tion 77  of  the  Code  in  an  action  by  a  wife  for 
alimony  and  support  of  her  child  against  the 
hnsband,  who  deserted  his  family  and  became 
a  nonresident  of  the  state,  where  the  only  re- 
lief sought  is  the  appropriation  of  the  real  es- 
tate of  the  hnsband,  situated  in  the  county 
where  the  action  is  brought,  to  the  payment  of 
the  amonnt  that  should  be  aJlowed  for  each  ali- 
mony and  8upi)ort.  Such  an  action  is  substan- 
tially one  in  rem,  and  the  court  has  jurisdiction 
upon  the  completion  of  the  service  by  publica- 
tion to  decree  the  relief  sought. 

"In  snch  an  action,  residence  of  the  wife  in 
the  county  where  the  property  of  the  husband 
is  situated  is  not  required." 

In  re  Estate  ot  Strahan,  93  Neb.  828, 142  N. 
W.  678,  this  court  held: 

"Under  the  present  law  the  interest  of  the 
wife  in  the  personal  property  of  her  husband 
is  similar  to  that  of  a  silent  partner." 

In  Hays  v.  Hays,  76  Neb.  728,  106  N.  W. 
773,  this  court  said: 

"Where  a  court  has  jurisdiction  of  the  par- 
ties, its  authori^  to  grant  a  divorce  carries 
with  it  authority  to  adjust  the  property  rights 
of  the  parties  with  respect  to  pergonal  property 
within  its  jurisdiction." 

It  Is  too  firmly  established  in  the  jurla- 
pmdence  of  this  state  to  be  questioned  that 
in  a  divorce  suit,  where  the  court  has  juris- 
diction of  the  parties,  it  has  power  to  adjust 
all   their   respective  property  Interests. 

The  case  of  Catton  v.  Catton,  60  Wash. 
130,  124  Pac.  387,  is  much  like  the  Instant 
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case  in  this  respect  In  the  Catton  Case,  the 
wife  brought  an  action  for  divorce  In  King 
county,  seeking  to 'appropriate  certain  real 
estate  in  Grant  county  and  other  real  es- 
tate and  personal  property  in  Pierce  county. 
Defendant  transferred  his  ;  Pierce  county 
property  to  a  third  person  and  some  of  his 
property  was  taken  under  execution.  By 
supplemental  hill  plaintiff  brought  in  the 
transferees  and  the  sheriff  who  held  the 
execution  to  restrain  them  from  disposing 
of  the  pn^terty.  The  decree  granted  the 
wife  a  divorce,  found  the  transfers  fraudu- 
lent and  void,  and  awarded  the  wife  certain 
of  the  property.  The  Washington  statute  is 
similar  to  our  own,  and  the  court  in  sustain- 
ing the  decree  said: 

"The  disposition  of  the  property  of  the  par- 
ties is  an  incident  to  the  divorce.  Where  the 
property  is  brought  into  the  action  by  descrip- 
tion, the  court  thereafter  acquires  jurisdiction 
over  it.  Otherwise  it  would  be  necessary  to 
bring  an  action  in  each  couoty  where  the  par- 
ties may  have  property.  This  was  not  the  in- 
tention of  the  statute.  Section  204,  Rem.  & 
Bal.  Code,  which  provides  that  actions  for  pos- 
session of,  or  affecting  the  title  to,  real  estate 
shall  be  commenced  in  the  county  where  the 
subject  of  the  action  is  situated,  clearly  does  not 
apply  to  divorce  actions,  because  the  residence 
of  the  plaintiff  determines  where  such  action 
shall  be  brought  The  superior  court  of  King 
connty,  therefore,  had  jurisdiction  over  the 
property  of  the  parties  in  Pierce  county." 

In  Wesner  t.  O'Brien,  66  Kan.  724,  44  Pac. 
1000,  82  L.  B.  A.  289,  54  Am.  St.  Rep.  604, 
the  court  sustained  a  judgment  rendered  on 
constructive  service  which  appropriated  land 
in  that  state  of  a  nonresident  defendant  for 
his  wife's  alimony  though  the  land  was  not 
situated  in  the  county  where  the  action  was 
brought  and  no  step  was  taken  to  bring 
the  property  within  the  control  of  the  court 
other  than  the  commencement  of  the  suit  and 
publication  of  the  notice.    The  court  said: 

"A  seizure  of  land  in  such  a  case  is  little  more 
than  a  form.  The  essential  matter  is  that  the 
defendant  shall  have  legal  notice  of  the  pro- 
posed appropriation,  and  this  is  afforded  by  the 
publication .  notice  which  warns  the  defendant 
that  one  of  the  purposes  of  the  proceeding  is 
the  sequestration  of  the  land.  It  refers  inter- 
ested parties  to  the  petition,  in  which  the  land 
is  definitely  described,  and  wherein  it  is  asked 
that  the  land  he  set  apart  as  alimony.  A  for- 
mal seizure  is  no  more  essential  to  the  jurisdic- 
tion of  the  court  in  a  proceeding  of  this  kind 
than  in  an  action  to  quiet  title  to  land  based 
alone  on  constructive  service." 

We  think  this  re&soaing  conclusive.  In 
the  Instant  case,  both  the  petition  and  the 
published  notice  set  forth  the  purposes  of 
the  action  with  particularity,  definitely  de- 
scribed and  identified  the  property  sought  to 
be  appropriated,  referred  to  the  will  of  Sam- 
uel Maxwell  and  its  probate,  and  that  it 
directed  the  property  devised  thereby  and 
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described  In  the  petition  to  be  sold  upon  the 
death  of  the  widow  and  the  proceeds  to  be 
divided  equally  among  the  nine  children,  of 
whom  the  defendant  husband  was  one.  We 
think  this  sufficient  to  bring  the  undivided 
QDe-nlnth  interest  of  the  defendant  husband 
within  the  Jurisdiction  of  the  court  Other 
cases  on  the  subject  are:  Twing  v.  O'Meara, 
50  Iowa,  826,  13  N.  W.  321;  Blacklnton  v. 
Blackinton,  141  Mass.  432,  6  N.  E.  830,  55  Am. 
Itep.  445;  Longbotham  r.  Longbotham,  119 
Minn.  139.  137  N.  W.  387;  Thurston  v.  Thurs- 
ton. 68  Minn.  279,  59  N.  W.  1017;  Sanford 
V,  Sanford,  6  Day  (Conn.)  353. 

[6]  At  the  time  of  the  trial  In  the  lower 
court  the  defendant  and  husband  had  been 
absent  and  unheard  of  for  about  eight  years, 
and  from  this  fact  appellant  argues  that  the 
presumption  of  death  must  be  Indulged, 
which,  of  course,  would  bar  the  suit  In  con- 
sidering this  proiMsitlon,  It  la  necessary  to 
refer  to  the  evidence.  The  evidence  shows 
that  when  this  husband  left  his  wife  and 
children  on  April  9,  1911,  there  were  local 
pressing  bills  against  him  for  the  necessaries 
of  Ufe;  that  plaintUT  had  told  him  that,  If 
be  could  not  make  a  living  for  the  family, 
she  could,  but  would  not.  make  a  living  for 
him  also;  that  she  was  on  the  point  of  writ- 
ing appellant  about  the  situation;  that  he 
had  been  working  for  Marshall  Brothers,  of 
Arlington,  in  the  nursery  business,  and  told 
plaintiff  that  be  had  $500  coming  to  him  from 
them,  when,  in  fact,  he  was  indebted  to 
them  to  the  extent  of  $431,  which  appellant 
afterwards  paid  and  charged  against  his  dis- 
tributive share  of  the  estate;  that  he  had 
been  careless  In  his  personal  habits;  that 
be  left  stealthily,  leaving  his  team  at  Nio- 
brara. After  he  left  plaintiff  secured  a  clerk- 
ship in  a  store  and,  ever  since,  has  contin- 
uously worked  for  wages,  and  from  her  earn- 
ings, not  only  paid  up  the  local  bUls,  but  sap- 
ported  herself  and  the  children  and  educated 
them.  Under  these  circumstances  we  think 
that  there  are  reasons  other  than  death  to 
account  for  his  continued  absence  and  silence. 
It  is  quite  possible  that  appellant  cannot  in- 
voke tile  presumption  of  death  as  against 
the  wife,  but,  for  the  purpose  of  this  opinion, 
we  assume  that  he  can.  The  presumption  of 
death  does  not  obtain  In  every  case  of  a  per- 
son being  absent  and  unheard  from  for  a 
period  of  seven  years.  It  depends  upon  the 
Circumstances.  In  McLaughlin  v.  Sovereign 
Camp,  W.  O.  W.,  97  Meb.  71,  149  N.  W.  112, 
this  court  said: 

"The  best  authorities,  with  substantial  una- 
nimity, hold  that  whether  seven  years'  con- 
tinued absence  from  one's  usual  place  of  resi- 
dence will  reine  the  presumption  of  death  must 
depend  largely  upon  the  circumstances  and  con- 
litions  of  each  particular  case." 

We  bold  that  the  circumstances  and  con- 
ditions of  the  Instant  case  are  Bufflclent  to 


rebut  any  presumption  of  death  Oiat  might 
arise  from  the  husband's  continued  absence 
and  silence,  and  that  it  does  not  obtain.  Ttala 
seems  too  clear  to  require  the  citation  of  au- 
thor 1  ties,  but  they  will  be  found  in  U  R.  A. 
1915B,  740  (Modem  Woodmen  of  America  v. 
Uhromley).  Also,  Seeds  v.  Grand  Lodge,  A. 
O.  D.  W.,  93  Iowa,  175,  61 N.  W.  411. 

While  there  Is  no  one  here  to  challenge  the 
sufBdency  of  the  evidence  to  sustain  the  de- 
cree of  divorce,  we  have  nevertheless  ex- 
amined it  and  find  that  it  Is  amply  sufficient 

There  Is  no  error  In  the  record,  and  the 
Judgment  of  the  district  court  Is  right,  and 
we  recommend  that  It  be  afBrmed. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  judgment  of  the 
district  court  is  affirmed,  and  this  oplnl<Mi  Is 
adopted  by  and  made  the  opinioa  of  the 
court 

Affirmed, 


JOHNSON  V.  GERMAN.    (No.  4870.) 

(Supreme  Court  of  South  Dakota.    Aog.  81t 
1921.) 

1.  Jadgment  «s>l60— Affldtvit  «f  owrtt*  aided 
by  proposed  aatwar  held  suffloieat  for  vaaat. 
lag  default  Judgment 

It  is  sufficient  that  affidavit  of  merits  on 
motion  to  set  aside  a  default  Judgment  and 
for  leave  to  answer  the  merits,  while  not  eom- 
plying  strictly  with  the  usual  form,  when  tak- 
en with  the  proposed  answer,  contains  enough 
to  show  that  defendant  believes  that  he  has  a 
meritorious  defense,  and  that  he  is  anxious  to 
defend. 

2.  Appeal  and  error  «=s957(l)-^udgmaat  «=» 
139— No  abuse  of  disoretlen  la  setting  aside 
default. 

There  is  no  abuse  of  discretion  la  setting 
aside  a  default  judgment  and  permitting  an- 
swer and  defense  on  the  merits,  for  which  alone 
the  order  will  be  disturbed  on  appeal,  where 
immediately  after  commencement  of  the  action 
defendant  employed  counsel  and  directed  him 
to  take  all  necessary  steps,  but  pending  unsuc- 
cesafui  negotiations  for  a  settlement  time  to 
answer  expired,  without  answer  being  filed. 

Appeal  from  Circuit  Court,  Xankton  Coun- 
ty; R.  B.  Tripp,  Judge. 

Action  by  Israel  Johnson  against  Boy  Ger- 
man. From  an  order  vacating  default  judg- 
ment plaintiff  appeals.    Affirmed. 

Howard  Warren,  of  Yankton,  for  appel- 
lant 
U.  A.  Doyle,  of  Yankton,  for  respondent 

POLLET,  P.  X  This  Is  an  appeal  from  an 
order  vacating  a  judgment  entered  on  de- 
fault   The  action  was  brought  for  the  re- 
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covers  at  14  pigs  of  which  both  plaintiff  and 
defendant  claim  to  be  the  owner.  The  sum- 
mons and  complaint,  together  with  an  affl* 
davit  and  undertaking  in  claim  and  deliv- 
ery,  were  served  on  the  4th  day  of  December, 
1920.  The  pigs  were  taken  by  the  sheritT, 
but  within  the  time  allowed  by  law  de> 
tendant  furnished  a  redelivery  bond,  and  the 
pigs  were  returned  to  him.  Immediately 
after  the  commencement  of  the  action  de- 
fendant employed  counsel  and  directed  him  to 
take  charge  of  the  case  and  take  whatever 
steps  that  might  be  necessary  to  protect  bis 
rights.  Some  negotiations  tending  to  bring 
about  a  settlement  of  the  controversy  took 
plaee,  and  an  attempt  was  made  to  have  the 
matter  settled  by  arbitration,  but  without 
success.  In  the  meantime  the  time  for  an- 
swering had  expired,  and  Judgment  had  been 
entered  by  default.  Upon  learning  of  the 
entry  of  Judgment  defendant  promptly  moved 
to  set  aside  the  Judgment  and  for  leave  to 
answer.  The  failure  to  answer  within  the 
time  prescribed  by  law  was  repllgenee,  but 
It  was  negligence  for  which  defendant  was 
in  no  wise  responsible,  and  under  the  cir> 
cumstances  above  shown  was  excusable. 
The  attempt  to  settle  the  case  out  of  court 
and  save  the  expense  and  delay  of  litigation 
appears  to  have  been  sincpre  on  the  part  of 
defradant's  counsel,  and  it  was  commendable 
under  the  circurastancea. 

fl]  It  Is  contended  by  appellant  that  the 
affidavit  of  merits  is  not  sufficient  The  affi- 
davit does  not  strictly  comply  with  the  usual 
form  used  In  such  cases,  but  It,  together 
with  the  proposed  answer,  contains  enough 
to  show  that  the  defendant  believes  that  he 
has  a  meritorious  defense  to  the  action,  and 
that  he  is  anxious  to  defend  the  same. 

[21  It  has  repeatedly  been  held  by  this 
court  that  an  order  setting  aside  a  default 
Judgment  and  permitting  a  defendant  to 
answer  and  defend  on  the  merits  will  not 
be  dlsfnrhed  unless  there  has  been  an  abuse 
of  discretion  by  the  trial  court.  Under  the 
drcumstanoes  shown  by  the  record  in  this 
case,  we  are  of  the  opinion  that  there  has 
been  no  abuse  of  discretion,  and  that  the  de- 
fendant on«rht  to  be  given  an  opportunity  to 
answer  and  defend  In  the  action. 
The  order  appealed  from  Is  afflfmed. 


MILLER  V.  SIOUX   FALLS  TRACTION 
SYSTEM.    (No.  4689.)* 

(Supreme  Oowt  of  Bo«th  Dakota.   Ang    81 
1«21.) 

I.  Street    railroads    <g=l03(3)— "Last    dear 

chaaoe  doctrine"  defined  and  held  Inapplicable. 

The  do-^trine  of  last  clear  chance  implies 

that  plaintiff  was  negligent,  that  through  such 


negligence  be  was  in  a  place  of  peril,  and  that 
the  motorman  dispovered  such  peril  In  time  so 
that  by  the  exerdse  of  ordinary  care  he  conid 
buve  avoided  the  accident;  and  therefore 
though  defendant's  motorman  saw  an  automo- 
bile approaching  the  crossing,  but  bad  no  way 
of  knowing  tliat  the  driver  intended  to  drive 
onto  the  track  in  front  of  the  car  until  he 
drove  upon  track,  when  it  was  too  late  to  stop 
the  ear  in  time  to  avoid  the  accident,  defend- 
ant was  not  liable;  the  motorman  not  having 
had  actual  knowledge  of  the  driver's  peril. 

fEM.  Note.— For  other  definitions,  see  Words 
and  Phrases.  First  and  Second  Series,  Last 
CSear  Chance.] 

2.  Negligence  <@=>83— Knowledge  of  peril  neces- 
sary under  last  dear  ohance  doctrine. 
Under  the  last  clear  chance  doctrine,  the 
defendant  mnst  have  had  artnal  knowledge  of 
plaintilTs  peril,  and  is  not  liable  merely  be- 
eanse  he  ought  to  have  known  thereof;  the 
mere  fact  that  he  conld  have  discovered  the 
peril  being  insufficient. 

Appeal  from  Circuit  Ciourt,  Iflnnehaba 
Oeunty;  L.  L.  Fleeger,  Judge. 

Action  by  L.  D.  Miller  against  the  Sioux 
Palls  Traction  System.  From  Judgment 
for  plaintiff,  and  from  an  order  denying  a 
motion  for  new  trial,  defendant  appeals. 
Judgment  and  order  reversed. 

Boyce,  Warren  &  Falrbank,  of  Sioux  Falls, 
for  appellant. 

Parllinan  &  Parliman,  of  Sioux  Falls,  for 
respondent. 

POLLET,  P.  J.  Plaintiff  brtngs  this  actio* 
to  recover  damages  for  injuries  to  his  persoa 
and  also  injuries  to  an  auto  ambulance  owned 
and  driven  by  him,  resulting  from  a  collision 
with  a  street  car  owned  and  operated  by  the 
defendant  in  Slonx  Falls.  Plaintiff  had  Judg- 
ment for  substantial  damages,  and  defendant 
appeals. 

[1.2]  The  plaintiff  contends  that  he  is 
entitled  to  recover  under  the  doctrine  at 
the  last  dear  chance,"  and  the  court  In- 
structed the  Jury  upon  this  theory.  This 
instruction  was  erroneous.  There  is  no  evi- 
dence to  support  this  theory.  The  doctrine 
of  "the  last  clear  chance"  implies  negligence 
on  the  part  of  the  pUiintlff,  and  that  through 
such  negligence  he  was  in  a  place  of  peril 
It  also  Implies  that  the  motorman  discovered 
plaintiff's  peril  in  time  so  that  by  the  ex- 
ercise of  ordinary  care  lie  could  have  avoided 
the  accident  There  is  no  evidence  Im  the 
record  to  support  any  such  theoi7.  The 
motorman,  assuming  that  he  saw  plaintiff  as 
he  approached  the  crossing,  had  no  way  of 
knowing  that  plaintiff  intended  to  drlv» 
onto  the  track  in  front  of  the  car,  and  plain- 
tiff was  not  in  peril  untU  he  did  drive  upon 
the  track.  But  then  It  was  too  late  to  stop 
the  car  In  time  to  avoid  the  acddait  la 
Herbert  v.  S.  P.  Ry.  Co.,  121  CaL  227,  53  Paa 
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6S1,  the  Supreme  Court  of  California  states 
the  doctrine  of  "last  dear  chance"  In  tlie 
following  language: 

"Doubtless,  notwithstanding  the  negUcence 
of  a  plaintiff  has  put  liim  in  peru,  yet  lf_  his 
danger  is  perceived  by  the  defendant  in  time, 
so  that  by  the  exercise  ot  ordinary  diligence 
on  his  part  injury  can  be  avoided,  the  defend- 
ant will  be  held  for  the  injury.  But  that  is 
based  upon  the  fact  that  a  d^endant  did  ac- 
tually know  of  the  danger— not  upon  the  propo- 
sition that  he  could  have  discovered  the  peril 
of  the  plaintiff,  but  of  the  remissness  on  his 
part.  Under  this  rule,  a  defendant  is  not  lia- 
ble because  he  ought  to  have  known." 

We  believe  this  a  correct  statement  of  this 
doctrine.  The  facts  shown  by  the  record  do 
not  bring  the  case  within  this  rule,  and  the 
instruction  complained  of  is  prejudicial  to 
the  appellant.  Twitdtiell  v.  Thompson,  78 
Or.  285,  153  Pac.  45;  Berry,  AutomobUes,  ii 
201,  202;  Lnderwood  v.  Oskaloosa  Traction 
Co.,  157  Iowa,  S52,  137  N.  W.  933. 

The  judgment  and  order  appealed  from  are 
reversed. 

WHITING,  3^  ooncois  in  result. 


FREDERICK  v.  ROCK  ISLAND  8AV. 
BANK  et  al.    (No.  4374.)  • 

(Supreme  Court  of  South  Dakota.    Aug.  81, 
1921.) 

Indians  #=>lft— Conoluslveness  of  Seoretary  of 
Interior's   decision   of   heirship   of   allottee 
stated. 
Decision  of  the  Secretary  of  the  Interior, 
.  on  hearing  as  to  heirship,  as  to  who  were  the 
heirs  of  an  intestate  Indian  allottee,  which  U. 
S.  Comp.  St  S  4226,  declares  shall  be  final  and 
conclusive,  can  be  avoided,  in  an  action  to  de- 
termine ownership  of  the  allotted  lands,  only 
on  the  ground  of  fraud  in  procuring  the  deci- 
sion, error  of  law,  or  absence  of  substantial 
evidence  to  sustain  it. 
Polley,  P.  J.,  dissenting. 

4ppeal  front  Circuit  Court,  Charles  Mix 
County;  Robert  B.  Tripp,  Judge. 

Suit  by  Mary  Frederick  against  the  Rock 
Island  Savings  Bank  and  others.  From  an 
adverse  judgment,  plaintiff  appeals.  Af- 
firmed. 

O.  M.  Caster,  of  Lake  Andes,  and  B.  E. 
Wagner,  of  Sioux  City,  Iowa,  for  appellant 

Stafford,  Schoede  &  StaCTord,  of  Rock  Is- 
land, 111.,  French,  Orvis  &  French  of  Tank- 
ton,  Ifc  M.  Gable,  of  Wagner,  and  C.  M.  StU- 
win,  of  Slonx  City,  Iowa  for  respondents. 

WHITING,  J.  This  is  a  suit  to  determine 
the  ownership  of  an  interest  in  several  tracts 


of  land  in  Charles  Mix  county.  The  lands 
In  Question  were  allotted  to  certain  members 
of  the  Yankton  Band  of  Slouz  Indians  un- 
der the  general  allotment  act  of  February  8, 
1887.  The  allottees  died,  and  their  Interests 
were  succeeded  to  by  an  Indian  named  Wa- 
hehe.  All  the  parties  hereto  claim  under  Wa- 
hehe.  Wahehe  died  leaving  surviving  him 
certain  brothers  and  sisters  and  also  heirs  of 
a  deceased  sister.  These  parties  were  heirs 
at  law  of  Wahehe.  He  also  left  survlTlng 
him  an  Indian  woman  known  as  Silver  Wo- 
man. Plaintur  is  a  daughter  of  Silver  Wo- 
man, and  claims  that,  because  of  a  marriage 
existing  between  her  mother  and  Wahehe, 
at  the  time  of  his  death,  her  mother  became 
entitled  to  an  Interest  in  said  land,  and  that 
upon  the  death  of  her  mother  such  interest 
passed  to  her  as  her  mother's  sole  heir. 

In  1907  the  brothers,  sisters,  and  heirs  of 
the  deceased  sister  of  Wahehe  by  tteix  deed 
purported  to  sell  and  ccmvey  the  whole  of 
said  allotments  to  defendants'  predecessor  In 
interest  It  is  undisputed  that  this  deed  con- 
veyed whatever  Interest  the  grantors  bad  in 
said  lands.  This  deed  was  approved  by  the 
Secretary  of  the  Interior.  Upon  findings  of 
the  trial  court,  it  entered  condusions  and 
judgment  for  defendants.  The  only  question 
before  us  is  whether  the  findings  supported 
the  conclusions  and  judgment 

The  trial  court  found  that  in  1911  plaintiff 
instituted  proceedings  In  the  Indian  Depart- 
ment, claiming  that  an  error  had  been  made 
in  a  previous  ascertainment  of  the  heirs  of 
Wahehe.  A  hearing  was  had  in  the  Indian 
Department,  evidence  was  taken,  and  even- 
tually a  decision  was  rendered  which  was 
approved  by  the  Secretary  of  tlie  Interior. 
The  substance  of  this  decision  was  that  Silver 
Woman  was  not  the  wife  of  Wahehe.  A 
motion  for  a  rehearing  was  filed  cm  behalf 
of  plaintiff,  which  motion  was  in  1916  denied. 

By  the  act  of  June  25,  1910  (36  Stat  855; 
U.  S.  Comp.  St  (  4226),  Congress  provided: 

"That  when  any  Indian  to  whom  an  allotment 
of  land  has  been  made,  or  may  hereafter  be 
made,  dies  before  the  expiration  of  the  trust 
period  and  before  the  issuance  of  a  fee-simple 
patent  without  having  made  a  will  disposing 
of  said  allotment  as  hereinafter  provided,  the 
Secretary  of  the  Interior,  upon  notice  and  bear- 
ing, under  such  rules  as  he  may  prescribe,  Blial) 
ascertain  the  legal  heirs  of  such  decedent,  and 
bis  decision  thereon  shall  I>e  final  and  con- 
clusive." 

That  sudi  act  is  constitutional,  that  the 
decision  of  the  Secretary  thereunder  is  con- 
clusive and  final,  and  that  such  decision  can 
only  be  avoided  upon  the  ground  of  fraud, 
error  of  law,  or  absence  of  substantial  evi- 
dence to  sustain  it  seems  to  be  the  settled 
law.  Dixon  V.  Cox  (C.  C.  A.)  268  Fed.  283. 
and  cases  cited  therein.  There  is  no  claim 
that  such  decision  was  procured  by  fraud, 
and  no  showing  of  any  error  of  law  In  such 
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decision  or  any  want  of  evidence  to  rastaln 
It  Is  mada 

It  matters  not,  tberefore,  that,  as  a  matter 
of  fact,  the  Secretary  of  the  Interior  may 
lutve  erred  in  his  decision.  This  court  Is  now 
without  authority  to  correct  any  such  error 
even  though  the  findings  of  the  trial  court  In 
this  action  might  be  such  as  to  satls^  us  that 
the  Secretary  of  the  Interior  erred  and  that 
Silver  Woman  was  in  fact  the  wife  of  Wa- 
bebe.  It  stands  adjudicated  for  all  time,  so 
far  as  the  title  to  this  land  Is  concerned,  that 
appellant  never  had  any  interest  therein. 
Thompson  v.  Lake  Madison  Chautauqua 
Ass-n,  41  S.  D.  351,  170  N.  W.  678. 

The  judgment  appealed  from  Is  afDrnfed. 

POLLST,  P.  J.,  dlssenta 


STATE  V.  FRITZ.    (No.  4«86.) 

(Supreme  Ck>nrt  of  South  Dakota.    Sept  2, 
1921.) 

1.  Ra^  «s»4 1— Prosecutrix's  testimony  as  to 
her  own  age  competent. 

In  a  prosecution  for  rape,  prosecutrix's  tes- 
tiatony  as  to  her  own  age  was  competent  and 
proper  evidence. 

2.  Rape  «=948( I)— Evidence  of  complaint  ad- 
missible as  corroborative  testimony,  if  made 
within  reasonable  time. 

In  a  prosecution  for  rape,  evidence  of  the 
female's  complaint,  when  not  too  remote  in 
time,  is  admissible,  not  necessarily  as  part  of 
the  res  gestse,  but  as  a  circumstance  tending  to 
corroborate  her  testimony,  if  made  within  a 
reasonable  time;  the  mere  lapse  of  time  after 
the  injury  not  being  the  test  of  the  admissibility 
of  such  evidence. 

3.  Rape  <S=>48(I)— Surrounding  olrcumstances 
oonsldered  In  determining  reasonable  time 
for  making  complaint. 

In  determining  what  wonld  be  a  reasona- 
ble time  within  which  the  prosecutrix  in  a  rape 
case  Bbonld  have  made  complaint,  so  as  to  make 
evidence  of  complaint  admissible,  the  surround- 
ing circumstances  should  be  considered. 

4.  Rape  €=>48 ( I )— Evidence  of  female's  com- 
plaint made  week  after  the  crime  held  admls- 
sibie. 

Where,  at  the  time  1>t  the  commission  of  a 
rape,  prosecutrix  was  a  country  girl  of  15, 
working  in  the  hayfield  as  a  laborer  at  defend- 
ant's home,  a  complaint  to  a  woman  friend  at 
the  home  of  a  neighbor  on  Sunday,  a  week  after 
the  offense,  was  mode  within  a  reasonble  time, 
so  as  to  render  evidence  of  complaint  admissi- 
ble. 

Appeal  from  Circuit  Court,  Campbell  Coun- 
ty; J.  H.  Botton,  Judge. 

Jacob  Fritz  was  convicted  of  statutory 
rape,  and  from  the  judgment  and  an  order 
denying  a  new  trial  he  appeals.    Affirmed. ' 


KIrby,  Klrby  &  KIrby,  of  Sioux  Falls,  for 
appellant 

Byron  S.  Payne,  Atty.  (Jen.,  and  A.  H. 
Wells,  State's  Atty.,  of  Mound  City,  for  the 
State. 

McCOT,  3.  From  a  eonvfetlon  of  the 
crime  of  statutory  rape,  defendant  appeals. 

[1]  HYror  is  first  assigned  In  permitting 
the  complaining  witness  to  testify,  over  the 
objections  of  defendant,  as  to  her  own  age. 
We  are  of  the  opinion  that  the  testimony  of 
the  prosecutrix  as  to  her  own  age  was  com- 
petent and  proper  evidence.  83  Cyc.  1473; , 
Stete  V.  Scroggs,  123  Iowa,  649,  99  N.  W. 
723 ;  State  v.  McCIain,  49  Kan.  730.  31  Paa 
7G0 ;  Commonwealth  v.  Hollis,  170  Mass.  433, 
40  N.  E.  632;'  People  v.  Ratz,  115  Cal.  132, 
46  Pac.  915;  People  t.  Allison  (Cal.  App.) 
185  Pac.  992;  State  r.  Vlnn,  60  Mont  27, 
144  Pac.  77S. 

[2, 3]  Over  the  objections  of  defendant  the 
prosecutrix  was  permitted  to  testify  that  she 
made  complaint  as  to  the  commission  of  said 
offense  to  a  woman  friend  a  week  after  the 
commission  thmeof.  It  Is  contended  by  ap- 
pellant that  such  complaint  was  too  remote 
to  be  competent  evidence.  In  a  prosecution 
for  rape,  evidence  of  the  complaint  of  the 
female,  when  not  too  remote  in  point  of  time, 
is  admissible,  not  necessarily  as  a  part  of  the 
res  geabB,  but  as  a  circumstance  tending  to 
corroborate  her  testimony.  The  mere  lapse 
of  time  occurring  after  the  Injury  and  the 
time  of  the  complaint  Is  not  the  test  of  the 
admissibility  of  the  evidence.  The  rule  re- 
quires that  the  complaint  should  be  made 
within  a  reasonable  time.  The  surrounding 
circumstances  should  be  taken  Into  consid- 
eration in  determining  what  would  be  a  rea- 
sonable time  In  any  particular  case.  Com- 
monwealth V.  Cleary,  172  Mass.  175,  61  N. 
B.  746;  State  v.  Krantz,  138  Minn.  114,  164 
N.  W.  679;  Pettus  v.  State,  68  Tex.  Cr.  R. 
546,  126  S.  W.  868,  137  Am.  St.  Rep.  978; 
Bailey  v.  Com.,  82  Va.  107,  3  Am.  St  Rep. 
87;  State  v.  Myrberg,  56  Wash.  384, 105  Pac 
622 ;   1  Wharton,  Crlm.  Law  p.  917. 

[4]  It  appears  from  the  evidence  that  at 
the  time  of  the  commission  of  the  offense 
complained  of  the  prosecutrix  was  a  country 
girl  of  the  age  of  15  years,  who  was  work- 
ing In  the  hayfield  as  a  laborer  at  the  home 
of  appellant,  and  that  the  complaint  was 
made  to  a  woman  friend,  whom  she  met  at 
the  home  of  a  neighbor  on  Sunday.  We  are 
of  the  view  that  under  such  circumstances, 
the  complaint  was  made  within  a  reasonable 
time.  All  other  assignments  of  error  have 
been  considered. 

Finding  no  prejudicial  error  In  the  record, 
the  judgment  and  order  appealed  from  ar* 
afllrmed. 

WHITING,  J.,  not  sitting. 
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HAMANN  V.  EQAN.    (Na.  4897.) 

(Sivreiue  Ovoxt  ot  Sooth  Dakota.    Ang.  81, 
1921.) 

Exohangs  of  property  4=96— Retention  of  mon- 
ey due  to  proteot  against  •  mortgago  ud  a 
Judgment  held  JustMed. 
Whore  nnder  contract  of  exchange  of  real- 
ty, defendant  aseumed  a  mortgage  for  $20,000 
and  waa  to  pay  plaintiff  $4,500,  but  could  re- 
tain  what  he   had  to  pay  in  excess  of  liens 
amounting  to  $20,000  against  the  land,  he  may 
retain  part  of  the  money  agreed  to  be  paid  to 
'  reimburse  for  a  payment  in  excess  of  the  speci- 
fied amount,  and  also  to  protect  himself  against 
an  unpaid  Judgment  for  $3,000,  constituting  a 
lien  on  the  land. 

Appeal  from  Gircolt  Oourt,  Mlnnebalui 
County ;  Jobn  T.  Medln,  Judge. 

Action  by  Ida  Hamann  against  George  W. 
Bgan.  From  Judgment  for  defendant,  and  an 
order  denying  a  new  trial,  plain  ttCC  appeals. 
Affirmed. 

Klrby,  lOrby  ft  Klrby,  of  Slonx  Falls,  for 
appellant 

Boyce,  Warren  &  Falrbanlc,  of  Slonz  Falls, 
for  respondent 

WHITING,  J.  Plaintiff  seeks  the  rescis- 
sion of  an  exchange  of  real  estate.  Findings 
and  Judgment  of  the  circuit  court  were  for 
defendant,  and  plaintiff  has  appealed  from 
the  Judgment  and  an  order  denying  a  new 
trial. 

The  only  thing  assigned  by  appellant  as 
ground  for  reversal  is  the  insufflciency  of  the 
evidence  to  support  certain  of  the  findings. 
Much  of  appellant's  argument  Is  based  on 
facts  which  she  maintains  the  evidence 
supports.  There  being  no  record  of  any  re- 
quest for  findings  or  any  error  assigned  be- 
cause of  failure  of  trial  court  to  make  find- 
ings on  mutters  not  covered  by  the  findings 
made,  we  are  not  concerned  with  what  the 
court  might  have  found. 

The  only  ground  for  rescission  alleged  in 
appellant's  complaint  was  fraud.  The  trial 
court  found  against  appellant  on  this  ground, 
and  rightfully,  as  there  was  not  a  scintilla 
of  evidence  to  support  such  charge.  The 
most  that  could  be  claimed  by  appellant  was 
that  respondent  had  not  fully  carried  out 
ilie  terms  of  a  contract  fairly  entered  into. 
Uespondent  was  to  receive  appellant's  land 
subject  to  $20,000  incumbrance.  He  was  to 
pay  appellant  $4,500  as  the  agreed  difference 
in  values  of  lands,  but  from  this  $4,500  he 
was  to  pay  off  all  excess  of  $20,000  that  there 
aaigbt  be  against  the  land  he  received.  He 
has  paid  $2,238.22.  which  the  court  found 
applicable  on  the  $4,500.  Only  a  small  part 
•f  this  $2,2.')8.22  is  questioned  by  appellant 


The  evidence  fnlly  sustain*  fba  csorf s  find- 
ing. The  court  also  found  that  thera  was 
mortgage  incnmbrance  oil  taO,701;eO  still 
against  the  land.  This  would  leave  $701.00 
to  be  deducted  from  the  balance  due  appel- 
lant. We  are  of  the  opinion  that  $200,  of 
this  $701.00  is  not  chargeable  against  appel- 
lant, and  that  the  trial  court  erred  to  this 
extent ;  but  such  error  would  not  alter  appel- 
lant's rights  in  this  action.  That  whldi  the 
trial  court  rightfully  found  Justified  respond- 
ent in  withholding  the  balance  of  the  $4,500.- 
00  was  the  fact  that  the  title  to  the  land  re- 
ceived by  him  was  beclouded  by  two  Ha  pen- 
dens representing  alleged  liens  against  the 
land  In  a  sum  far  In  excess  of  the  said  bal- 
ance. It  appeared,  upon  the  trial,  but  not 
before,  that  the  Judgment  in  one  of  the  ac- 
tions in  which  the  lis  pendens  were  issued 
had  been  paid;  but  It  remained,  as  yet  an 
open  question  as  to  whether  the  Judgment  in 
the  otiier  action  was  a  lien  upon  such  land. 
Su<&  Judgment  was  for  over  $3,000.  Re- 
spondent was  fully  warranted  In  retaining 
the  balance  of  the  $4,600  to  pay  off  the 
$501.60  mortgage  Incumbrance,  and  to  pro- 
tect himself  against  the  above-mentioned 
Judgment,  especially  as  it  appeared  that  he 
had  brought  an  action  to  determine  whether 
such  Judgment  constituted  a  lien  on  the 
land. 

The  Judgment  and  order  appealed  from 
are  affirmed. 


FIRST  NAT.  BANK  OF  NORTH  YAKIMA. 

WASH.,  V.  BLACK  HILLS  TRUST  * 

SAVINGS  BANK.    (N*.  4901.) 

(Supreme  Court  of  South  Dakota.    Aug.  81, 
1921.) 

Bills  and  notes  «=>86— Bank  on  promise  to  pay 
individual's  draft  did  not  beeomo  llablo  oa 
draft  drawn  by  oompany. 
Where  defendant  bank  wired  plalntilF  bank 

that  It  would  pay  drafts  drawn  by  one  George 

Posey,  it  did   not   become   liable   on  a  draft 

drawn  by  George  T.  Pos^  &  Co. 

Appeal  from  Circuit  Court  lawrence 
County;   James  McNenny,  Judge. 

Action  by  the  First  National  Bank  of 
North  Yakima,  Wash.,  against  the  Black 
Hills  Trust  &  Savings  Bank.  From  order 
sustaining  demurrer  to  the  complaint  plain- 
tiff appeals.  Order  affirmed. 
BueU  &  Denu,  of  Rapid  City,  for  appellant 
Martin  &  Mason,  of  Deadwood,  for  te- 
siiondent. 

WHITING,  3.  Appeal  from  an  order  sus- 
taining a  demurrer  to  a  complaint  The  com- 
plaint confesses  the  fbllowlng  facts:    George 
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T.  Posey  ft  Co.  was  dtber  a  copartnership 
or  con>oration  doing  business  In  tbe  state 
of  Wasblngton;  the  Black  Hllla  Mercantile 
Company  was  a  company  doing  business  In 
the  state  of  South  Dakota;  plaintiff  was  a 
banking  corporation  doing  bastness  at  the 
same  place  as  did  George  T.  Posey  ft  Oo.;  de- 
fendant was  a  banking  company  doing  busi- 
ness at  the  same  place  as  did  the  Black  Hills 
Mercantile  Company,  which  was  one  of  its 
customers;  the  mercantile  company  ordered 
several  car  loads  of  apples  from  Posey  & 
Ca;  In  order  to  enable  the  mercantile  com- 
pany to  purchase  these  apples,  defendant 
sent  plaintiff  a  tdegram  to  the  effect  that  It 
wonld  honor  a  draft  on  the  mercantile  com- 
pany for  the  apides  on  their  arrival,  if  the 
apples  were  as  represented;  to  this  plaintiff 
answered  that  It  couM  not  accept  a  condition- 
al guaranty;  defendant  then  wired  plaintiff 
that  it  would  pay  drafts  drawn  by  George 
Pceey  on  the  mercantile  company  for  apples; 
relying  upon  this  last  telegram,  plaintiff 
honored  a  draft  drawn  by  George  T.  Posey 
ft  Co.  on  the  said  mercantile  company, 
and  forwarded  same  to  defendant  for  collec- 
tion; payment  was  refused  by  the  mercan- 
tile company;  plaintiff  has  been  unable  to 
collect  of  Posey  ft  Co.,  which  is  insolvent; 
demand  has  been  made  upon  defendant  for 
the  paym^it  of  the  amount  of  such  draft; 
and  such  payment  has  been  refused. 

Plaintiff,  appellant  in  this  court,  contends, 
in  support  of  its  etaim  of  liability  on  the 
part  of  resiKmdent,  that  respondent's  liability 
is  ibe  same  as  though  the  draft  which  re- 
spondent agreed  to  pay  was  a  draft  to  be 
drawn  on  itself,  and  not  on  the  mercantile 
company;  respondent  contends  that  the  rule 
of  liability  is  entirely  different  because  of 
the  fact  that'  this  was  a  draft  drawn  on  a 
third  party.  Respondent  also  urges  other 
grounds  upon  which  it  contends  the  ruling 
«f  the  trial  court  was  correct.  We  find  it 
unnecessary  to  consider  any  ground  nrtged  on 
behalf  of  respondent,  other  than  one  which, 
to  our  minds,  is  conclusive  on  this  appeal. 
Respondent  wired  that  it  would  pay  drafts 
drawn  by  George  Posey.  The  draft  that 
forms  the  basis  of  this  suit  was  drawn  by 
••George  T.  Poeey  ft  Oo."  Respondent  never 
promised  or  guaranteed  the  payment  of 
drafts  drawn  by  such  company. 

The  order  appealed  ttom  is  afBrmed. 


la  ra  JACOBSON'S  WILL.    (No.  4891.) 
(Supreme  Covrt  of  Sontb  Dakota.     Aug.  31, 

t.  Insane  partons  «=333(l)— Petition 'and  no- 

tie«  to  tneempetent  person  held  necessary  to 

give  Jnrisdlctlan  for  appointment  of  guariRan. 

Vaier  Rev.  Code  1919,  {  3505,  providing 

Oat,  when  it  is  represented  to  any  county  court. 


upon'  verlfled  petftion,  tbat  a  person  la  men- 
cally  ln>.nmpetent  to  manage  his  property,  the 
judge  sball  cause  notice  to  be  given  to  the 
Bupposrd  incompetent,  it  is  necessary  to  file  a 
petition  and  have  notice  given  to  the  supposed 
incompetent  in  order  to  give  the  county  court 
jurisdiction  for  the  appointment  of  a  guardian. 

2.  Judgment  «e>489— Decision  may  be  attacked 
on  aocouat  of  laok  of  Jurisdiotlon  In  any  pro- 
oeeding. 

The  decision  of  a  court  void  because  of 
lack  of  Jurisdiction  is  a  nullity,  and  may  be  at- 
tacked in  any  proceeding  in  which  its  validity 
is  drawn  Into  question, 

3.  Appeal  apd  error  «s3926 (3)— Ruling  of  trial 
oourt  presumed  to  lie  oorreet  until  contrary  la 
shown. 

lu  a  case  involving  the  legality  of  the  ap- 
pointment of  a  guardian  for  an  incompetent 
perstjn,  where  the  order  of  the  county  court  ap> 
poincing  such  guardian  was  not  set  out  in  the 
record,  it  is  presumed,  in  support  of  the  ruling  . 
of  the  trial  court  in  admitting  evidpnce  that 
tbeie  was  no  record  showing  the  filing  of  a 
petition,  that  the  order  did  not  recite  sndi 
filing. 

4.  Evidence  €=3l57(3)— Evidence  of  absence  of 
records  showing  filing  of  petlt'on  for  appoint- 
ment  of  guardian  held  admissible. 

Evidence,  based  on  lack  of  records,  of  fall- 
ure  to  file  a  petition  in  a  proceeding  to  have 
a  guardian  for  an  incompetent  person  appoint- 
ed, although  negative,  is  competent 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty;   Raymond  L.  Dlllman,  Acting  Judge. 

In  the  matter  of  the  contest  of  the  last  .will 
and  testament  of  Carrie  Jacobson,  also 
known  as  Carrie  Viken,  deceased.  From  a 
Judgment  admitting  the  will  to  probate,  and 
from  an  order  denying  a  new  trial,  contest- 
ants appeal.    Affirmed. 

Van  Slyke  ft  Agor,  of  Aberdeen,  for  ap- 
pellants. 

M.  J.  Staven  and  Gardner  ft  Jones,  all  of 
Brltton,  for  respondent 

WHITING,  J.  One  Carrie  Jacobson  died 
testate.  Upon  the  offer  of  ber  will  for  pro- 
bate, a  contest  was  Interposed.  The  county 
court  admitted  the  will  to  probate,  and  con- 
testants appealed  to  the  circuit  court  where- 
in a  new  trial  was  had.  That  court  also  ad- 
mitted the  will  to  probate,  and  from  Its  Judg- 
ment and  order  denying  a  new  trial  this  ap- 
peal was  taken. 

The  only  objection  to  the  probate  of  the 
will  that  is  relied  upon  on  tbls  appeal  is  bas- 
ed upon  the  alleged  testamentary  incompe- 
tency of  deceased. 

Were  It  not  for  a  certain  order  of  county 
court  of  this  state,  dated  some  six  years  prior 
to  the  execution  of  this  will  and  in  which  a 
guardian  for  the  person  and  property  of 
testatrix  was  appointed,  there  would  be  llt- 
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ae  for  opr  cousid««tl<m,  as  tbe  evidence — 
other  than  such  order — fully  supported  the 
finding  of  the  court  that  "testatrix  was  of 
sound  mind  and  was  mentally  and  physically 
competent  to  make  and  «cecute  her  last  will 
and  testament." 

The  order  appointing  a  guardian  was  made 
when  testatrix  was  over  80  years  old,  and 
recited  that  she  was  "unable,  because  of 
physical  and  mental  feebleness,  to  guard  her 
own  affairs."  Section  88,  B.  C.  1910,  pro- 
Tidea: 

"After  his  incapacity  has  been  Jndicially  de- 
termined, a  person  of  nnsound  mind  can  make 
no  conveyance.  •  •  •  But  if  actually  re- 
stored to  capacity,  be  may  make  a  will,  though 
Ills  restoration  is  not  thus  determined." 

Appellants  contend  that,  under  the  above 
statute,  the  burden  was  upon  proponents  to 
show  that  deceased,  at  time  of  executing  the 
will,  was  "actually  restored  to  capacity,"  and 
also  contend  that  the  evidence  is  not  suffi- 
cient to  show  that  she  was  mentally  any 
stronger  when  the  will  was  made  than  at 
the  time  the  guardian  was  appointed.  This 
contention  of  appellants  presents  the  ques- 
tion of  whether  an  adjudication  that  one 
was  "unable  because  of  physical  and  mental 
feebleness  to  guard  his  own  affairs"  was  a 
determination  of  "incapacity"  -under  said 
section  88,  and  also  the  question — ^provided 
it  must  be  assumed  that  such  finding  was 
one  of  incapacity  under  said  section  88 — 
as  to  whether  tbe  evidence  was  sufficient  to 
overcome  the  presumption  that  one  who  was 
mentally  Incapable  when  over  80  years  of 
age  would  remain  so  during  the  remainder  of 
her  life. 

The  trial  court,  over  the  objection  that  It 
was  a  collateral  attack  on  the  order  of  a 
court  made  in  another  proceeding,  allowed 
proponent  to  show  by  the  clerk  of  courts  that 
there  was  no  record  showing  that  any  peti- 
tion for  appointment  of  guardian  ever  had 
been  filed  in  tbe  proceeding  wherdn  the 
above  mentioned  order  was  made.  Propo- 
nent contends  that:  (a)  If  there  was  no 
proper  petition,  the  order  appointing  a  guard- 
ian was  made  without  Jurisdiction  and  was 
an  absolute  nullity ;  (b)  that  be  had  a  right 
to  attack  such  Judgment  in  this  proceeding; 
and  (c)  that,  in  support  of  such  attack,  lie 
had  a  right  to  prove  want  of  such  petition. 

[1]  The  statute  under  which  a  guardian 
for  an  incompetent  could  be  appointed  when 
this  order  was  made  is  now  section  3505,  B. 
C.  1919,  which  provides: 

"When  it  >8  represented  to  any  county  court, 
upon  verified  petition  of  any  relative  or  friend, ' 
that  any  person   is    *    *    *    from  any  cause  . 
me>itally  incompetent  to  manage  bis  property,  | 
lb«  judge  must  cause  notice  to  be  given  to  the 


supposed  •  •  •  incompetent  person  of  the 
time  and  place  of  hearing  such  petition, 
*  *  *  and  such  person,  if  aSle  to  attend, 
must  be  produced  before  him  on  the  bearing." 

It  is  only  through  the  filing  of  the  petition 
and  the  giving  of  the  notice  that  the  court 
can  acquire  Jurisdiction  in  the  particular 
matter.  That  an  order  made  without  Jurifl- 
dictlon  Is  in  fact* a  nullity  l«  beyond  ques- 
tion. 

"Unless  jurisdiction  exist,  tbe  judgment  is  not 
due  process  of  law."    15  B.  O.  Ix  842. 

And,  as  stated  In  Van  Fleet  on  Collateral 
Attack,  {  16: 

"The  oath  of  all  officers,  executive,  legislative, 
and  judicial,  compels  them  to  disregard  it," 

[2]  It  Is  also  the  settled  law  that  the  de- 
cision of  a  court  not  having  jurisdiction,  be- 
ing void,  may  be  attacked  in  any  proceeding 
in  which  a  person  seeks  to  assert  a  right 
under  such  pretended  adjudication;  It  may 
be  attacked  in  any  suit  In  which  Its  validi^ 
is  drawn  in  queetion.    15  B.  CX  I*  843. 

l8]  But  there  is  much  conflict  In  the  au- 
thorities as  to  the  right,  on  such  an  attack, 
to  introduce  record  or  other  proof,  outside  of 
the  judgment  itself,  to  establish  the  lack  of 
jurisdiction  of  a  court  of  general  jurisdiction. 
It  is  not  necessary  for  us  to  go  as  deeply  Into 
this  subject  as  we  might  otherwise  be  requir- 
ed to  do,  owing  to  the  condition  of  tbe  rec- 
ord before  lis.  The  order  appointing  the 
guardian  is  not  set  out  In  full  In  the  record. 
Every  presumption  in  favor  of  the  ruling  of 
the  trial  court  must  be  indulged  In.  We  are 
not  called  upon  to  decide  whether  a  recita- 
tion of  jurisdictional  facts  contained  In  a 
judgment  can  be  questioned  by  parol.  Tbe 
appellant  not  having  furnished  ns  with  a 
copy  of  such  order,  we  will  assume  that 
it  contains  no  recitals  as  to  the  filing  of  a 
petition  and  the  giving  of  a  notice.  There 
was  therefore,  at  best,  the  mere  presumption, 
unsupported  by  any  record  proof,  that  tlie 
court  acquired  Jurisdiction  to  make  tbe  or- 
der. 

[4]  Upon  the  other  hand,  there  was  evi- 
dence, negative  in  its  nature,  but  based  upon 
the  records,  or  rather  lack  of  records,  suffi- 
cient to  warrant  the  trial  judge  in  finding  as 
a  fact,  and  we  niust  presume  be  did  find,  that 
no  petition  was  ever  filed.  Such  evidence 
was  competent  and  was  properly  received. 
Mastin  ▼.  Gray,  19  Kan.  458,  27  Am.  Bep. 
149. 

We  have  considered  all  the  asstgnments 
of  error,  and  find  none  not  discussed  herein 
that  presents  anything  which.  If  error, 
should  taflect  the  decision  of  the  trial  court 

The  order  and  judgment  appealed  from  are 
affirmed. 
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STATE  V.  DOLL. 

(Snpreme  Conrt  of  South 
1821.) 


(No.  4873.) 
Dakota.     Sept 


2. 


CrIniMi  law  «s>l206(4),  1218— Under  tUtute 
permittlno  both  line  and  imprUonMont,  line 
■ay  be  ooupled  with  either  penitentiary  or 
county  JaJi  eenteooe. 
Under  Rev.  Code  1919,  |  4081,  making 
manalaaghter  in  aecond  degree  ponislkable  by 
imprisonmeiit  in  state  penitentiary  not  more 
than.fonr  years,  or  in  a  county  Jail  not  ex- 
ceeding one  year,  or  by  a  fine,  or  by  both  "sncb" 
fine  and  imprieonment,  such  fine  may  be  cou* 
pled  with  either  penitentiary  or  county  jaO 
sentence,  insertion  of  the  word  "such"  worlung 
no  change  in  the  law  embodied  in  Penal  Code 
of  Dakota  1864-65,  §  259,  Pen.  Code  1877,  { 
261,  Comp.  Laws  1887,  {  6461,  and  Rev.  Pen. 
Code  1903,  }  265,  from  which  the  word  was 
omitted,  though  contained  in  the  draft  of  the 
Field  Penal  Code  proposed  by  the  New  York 
commissioners  in  1864,  and  adopted  by  the  Da- 
kota Legislature  in  1865. 

Appeal  from  Circuit  Court,  Pennington 
County;    Walter  G.  Miser,  Judge. 

Charles  Doll  was  convicted  of  manalaiigh- 
ter  In  the  secopd  degree,  and  he  appeals.  Af- 
flrmed- 

Robert  C.  Hayes  and  John  T.  Heflron,  both 
of  Deadwood,  for  appellant. 

Byron  S.  Payne,  Atty.  Gen.,  and  B.  R. 
Winans,  Asst  Atty.  G«i.,  tor  respondent 

GATES,  J.  Defendant  was  convicted  of 
the  crime  of  manslaughter  In  the  second  de- 
gree, and  was  sentenced  to  Imprisonment  In 
the  penitentiary  for  the  period  of  four  years 
and  to  pay  a  fine  of  $1,000.  He  appeals  from 
the  Judgment  and  asks  that  It  be  modified  by 
striking  out  the  fine.  Section  4031,  Rev. 
Code  ldl9,  reads  as  follows: 

"ESvery  person  guilty  of  manslaughter  in  the 
second  degree  is  punishable  by  imprisonment  in 
the  state  penitentiary  not  more  than  four  years, 
and  not  less  than  two  years,  or  by  imprisonment 
in  a  county  jail  not  exceeding  one  year,  or  by 
a  fine  not  exceeding  one  thousand  dollars,  or 
by  both  such  fine  and  Imprisonment." 

It  la  the  contention  of  appellant  that  the 
imposition  of  a  fine  may  only  be  coupled  with 
a  county  Jan  sentence,  and  not  with  a  peni- 
tentiary sentence.  The  basis  of  his  argu- 
ment Is  the  change  made  by  the  code  commis- 
sion of  1919  In  inserting  the  word  "such"  In 
the  clause  "or  by  both  such  fine  and  Impris- 
onment" Beginning  with  Penal  Code  of 
Dakota  1864-66,  {  259,  and  In  Penal  Code 
1877,  f  261,  Crjmp.  L.  1887,  {  6461,  and  in  Rev. 
Pen.  Code  1903,  i  265,  the  word  "such"  was 
omitted,  although  It  was  contained  In  the 
draft  of  the  Field  Penal  Code  proposed  by 
the  New  York  commissioners  in  December, 
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1864,  which  was  adt^ted  tqr  the  Dakota  Leg- 
islative Assembly  on  January  11,  1866. 

To  our  minds  there  has  been  no  change  In 
the  law  by  the  Insertion  of  said  word  "such." 
It  has  at  all  times  been  the  legislative  intent 
that  the  fine  might  be  coupled  with  either  the 
penitentiary  sentence  or  the  county  Jail  sen- 
tence. Such.  Is  clearly  the  legal  as  well  as 
the  grammatical  construction  of  the  section. 

The  Judgment  Is  athrmed. 


WHITING,  J.,  not  slttlngi 


SHEFFIELD  v.  MODERN  WOODIUEN   OF 

AMERICA    (GILLETTE  et   bL,   Inter. 

vensrs).     (No.  4857.)* 

(Snpreme  Ck>nrt  of  South  Dakota.    Aug.  81, 
1921.) 

Insnranee  <S=37S4(2)  —  Beffefloiary  designated 
In  application  for  Issuance  of  new  certificate 
held  not  entitled  to  recover  o1i  member's  death 
prior  to  oanceiiatlon  of  old  certHloate, 
The  by-laws  of  a  beneficiary  association 
prohibited  the  designation  of  benefidaries  in 
the  alternative,  made  a  niece  not  a  blood  rela- 
tive within  the  first  degree  ineligible,  and  pro- 
vided that  no  change  in  beneficiary  should  he 
effective  until  issuance  of  new  certificate.  The 
society  refused  a  member's  request  for  cancel- 
lation of  an  old  and  issuance  of  a  new  certifi- 
cate to  the  member's  sister  or  niece  on  the 
ground  that  the  beneficiaries  were  named  in 
the  alternative,  and  that  the  niece  had  beet, 
named  without  tracing  the  relationship  of  niece 
and  meiAber  back  to  a  common  ancestor.  The 
meml>er  died  before  the  old  certificate  had  been 
returned.  Bel4,  that  the  member's  sister  could 
not  recover  under  the  rule  that  equity  decrees 
that  done  which  ought  to  have  been  done. 

Appeal  from  Circuit  Ck>urt,  Moody  Oonnty; 
L.  L.  Fle^er,  Judge. 

Action  by  Florence  Sheffield  against  the 
Modem  Woodmen  of  America,  In  which  Mag- 
gie Gillette  and  others  Intervened.  Judg- 
ment for  plaintiff,  and  interveners  appeal. 
Reversed    and   remanded,    with    directions. 

Rice  &  Rice,  of  Flandreau,  and  Brady, 
Robertson  &  Bonuer,  of  Minneapolis,  Minn., 
for  appellants. 

Frederick  A.  Warren,  of  Flandreau,  and 
Bates,  Johnson  &  Simons,  of  Sioux  Falls, 
for  respondent 

GATES,  J.  For  many  years  prior  to  his 
death  one  James  A.  Gillette  was  a  member 
of  the  defendant  corporation,  the  Modern 
Woodmen  of  America,  holding  a  $3,000  bene- 
fit certificate  payable  at  his  death  to  his 
heirs  at  law.  On  July  12,  1918,  he  executed 
the  following  change  of  baiefldary  on  the 
reverse  side  of  the  certificate  in  accordance 
with  the  form  prescribed  by  the  society: 
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"I,  Jatnes  A.  Oi^ctte,  tiie  ndxlibor  to  whom 
this  beneflt  certificate  vu  iasned,  do  hereby 
surrender  and  reqaeat  the  cancellation  of  thia 
benefit  certificate,  and  order  that  a  new  one 
shall  be  issued,  in  the  amount  of  three  thousand 
dollars,  and  shall  be  made  payable  to  Florence 
Sheffield  or  Clara  Louise  Sheffield,  who  la  re- 
lated to  me  aa  sister  and  niece. 

"James  A.  Gillette." 

The  certificate  was  forwarded  by  the  local 
•  clerk  of  the  society  to  the  head  office,  where 
it  was  received  on  July  16,  19ia  The  In- 
sured died  on  July  18,  191&  On  July  19, 
1918,  the  head  clerk  returned  the  certlflcato 
to  the  local  clerk  with  the  following  letter: 

'^onr  letter  of  July  IStb  is  received,  inclos- 
ing Neighbor  J,  A.  Gillette's  request  for  change 
of  beneficiary,  for  which  I  thank  you.  Much 
to  my  regret,  the  request  is  not  acceptable  ow- 
ing to  the  fact  that  designations  of  beneficiaries 
tn  the  alternative  are  not  acceptable,  nnder 
the  society  by-laws. 

"I  am,  therefore,  retnming  Neighbor  Gil- 
lette's benefit  certificate  herewith,  having  at- 
tached to  it  a  substitute  request  which  please 
have  him  fill  in  and  return  at  once. 

"If  Neighbor  Gillette  wishes  to  designate  Miss 
Clara  L.  Sheffield  as  one  of  his  beneficiaries  in 
the  substitute  request,  he  should  write  a  letter 
tracing  clearly  and  definitely  the  relationship 
existing  between  them  back  to  their  common 
ancestor,  as  a  niece  is  not  eligible  to  be  a  ben- 
eficiary unless  the  relationship  exists  by  blood 
and  is  not  further  removed  thsn  the  first  de- 
gree." 

The  niece,  Clara  IxMilse  ShefHeld,  had  been 
dead  nearly  Ave  months  prior  to  the  death 
of  Insured. 

In  January,  1919,  an  action  was  begun  by 
Florence  Sheffield,  whose  true  name  is  Flora 
Sheffield,  against  the  defendant  society  for 
the  recovery  of  the  amount  of  the  insurance 
under  said  benefit  certificate  and  alleged 
snhstitutinn  of  beneficiary.  The  heirs  at  law 
were  permitted  to,  and  did,  intervene,  and 
served  their  complaint  in  intervention  upon 
the  society  and  npon  plaintiff.  The  plain- 
tiff answered.  The  society  neither  answer- 
ed the  original  coi^aplaint  nor  the  complaint 
In  Intervention,  but  made  a  formal  appear- 
ancei  Trial  to  the  court  without  a  Jury. 
Judgment  was  entered  in  favor  of  plaintiff, 
from  which  the  interveners  have  appealed. 

The  by-lawa  of  the  defendant  corporation 
provide: 

"No  payment  shall  he  made  upon  any  benefit 
certificate  to  any  person  who  does  not  bear  the 
relationship  as  wife,  surviving  child,  legally 
adopted  child,  heir,  blood  relative,  or  person 
dependent  upon  or  member  of  the  family  of  the 
member  at  Che  time  of  bis  death.    *    *    • 

"No  change  in  the  designation  of  beneficiary 
shall  be  effect've  until  a  new  certificate  has 
been  issued  by  the  bead  derk  and  within  the 
lifetime  d  the  member.  Any  attempt  by  a 
member  to  diange  the  payee  of  the  benefits  of 
his  benefit  certificate  by  will  or  other  testa- 
mentary document,  contract,  agreement,  as- 
signment, or  otherwise  than  by  strict  compli- 


ance with  the  provisions  of  this  section  shaO 
be  absolutely  null  and  void.  Any  agreement  en- 
tered into  by  the  member  by  the  terms  of 
which  he  attempts  to  assign  the  benefits  or  any 
portion  thereof  agreed  to  he  paid  under  the 
certificate  to  any  other  person  than  the  benefi- 
ciary designated  in  the  certificate  shall  h«  ab- 
solutely void.    •    •    • 

"In  case  of  change  of  beneficiary  or  bensfld- 
aries,  the  liability  of  this  society  shall  oontinne 
under  the  old  certificate  until  the  new  certifi- 
cate ahall  have  been  issned  by  the  head  dert." 

In  Stemler  r.  Stemler,  31  S.  D.  69S,  141 
N.  W.  780,  this  court,  after  quoting  the'snb- 
stance  of  tbe  above  by-laws,  said: 

"This  was  a  contract  the  parties  had  a  right 
to  make,  and  in  order  to  effect  a  change  of 
beneficiary  this  provision  of  the  contract  must 
he  substantially  complied  with.  There  was  no 
delivery  of  the  old'  certificate  to  the  head  derk 
or  issuance  of  a  new  one  during  the  lifetime 
of  the  insured  member,  and  the  old  certificate 
was  therefore  in  full  force  and  effect  at  the 
time  of  the  death  of  the  said  insured,  and  the 
right  of  the  plaintiff  to  the  proceeds  of  said 
original  benefit  certificate  immediately  npon 
such  death  became  vested  in  plaintiff." 

It  is  clear  that  the  alleged  change  in  bene- 
ficiaries was  not  accomplished  during  the 
lifetime  of  the  deceased  in  accordance  with 
the  rules  of  the  order  and  contract  of  the 
parties,  and,  unless  this  case  falls  within 
the  following  exception  to  the  rule,  the 
court  erred  in  entering  Judgment  for  the 
plaintiff. 

In  Stemler  t.  Stemler,  mipra,  we  further 
said: 

"There  is  another  dass  of  cases  that  consti- 
tute an  exception  to  the  general  rule,  wherein 
the  courts  apply  the  equitable  rule  by  decreeing 
that  to  be  done  which  ought  in  equity  to  have 
been  done.  In  cases  where  the  insured  has 
lost  the  original  certificate,  or  where  the  orig- 
inal certificate  is  in  the  hands  of  some  third 
party  who  will  not  or  cannot  deliver  the  same 
to  the  insured,  he  has  been  ezcnaed  from  mak- 
ing the  actual  surrender  of  the  original  certifi- 
cate, and  where,  prior  to  his  death,  he  has  done 
everything  within  his  power  to  comply  with 
the  requirements  of  his  contract,  where  he  has 
presented  to  the  insurer  the  facts  and  request- 
ed the  change  of  benefidary  prior  to  his  death, 
and  there  remained  nothing  else  to  be  done  or 
that  could  have  been  done  on  his  part,  and  noth- 
ing to  be  done  on  the  part  of  the  insurer  except 
the  issuance  of  the  new  certificate,  under  such 
circumstances  the  courts  have  decreed  that  that 
should  be  treated  as  done  which  should  have 
been  done,  and  held  that  the  change  of  benefici- 
ary had  legally  taken  place,  although,  as  a  mat- 
ter of  fact,  the  new  certificate  had  not  been  is- 
sued. Holden  v.  M.  B.  A.,  supra.  Respondent 
contends  the  case  present  falls  within  the  ex- 
ception to  the  general  rule  last  mentioned.  We 
are  of  the  opinion  that  this  contontion  is  not 
tenable.  In  the  cases  falling  within  this  excep- 
tion, all  those  matters  and  things  which  require 
the  insurer  to  act  in  the  matter  of  issuing  the 
new  certificate  must  have  been  done,  performed, 
and  in  existence,  and  brought  to  the  attentiun 
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of  the  ininrer  prior  to  the  time  of  tlie  death  of 
the  insured,  so  %a  to  place  the  insarer  in  the 
position  where  it  ought  to  have  issued  the  new 
certificate  prior  to  the  death  of  the  insured. 
The  time  never  arrived  during  the  lifetime  of 
Jacob  Stemler,  under  the  circumstances  of  this 
case,  -when  the  Modem  Woodmen  was  required 
to  or  ought  to  have  issued  the  new  certificate, 
and  the  case  at  bar,  therefore,  ia  not  within  the 
exception  to  the  general  mle." 

In  order  to  justify  the  application  of  thl» 
equitable  exception  to  the  rule,  we  sbonld  be 
obliged  to  hold  that  the  action  of  the  com- 
pany in  refusing  its  assent  to  the  application 
for  change  of  beneficiary  was  arbitrary  and 
capricious.  When  the  insured  submitted  an 
ambiguous  request  tor  sul>Btitution  of  bene- 
Bdariea,  it  cannot  fairly  be  said  that  he  had 
done  all  that  he  could  or  should  have  done 
to  effect  the  dtange.  Consequently  the 
groundwork  fiills  upon  which  the  equitable 
maxim  rests,  and  the  maxim  has  no  applica- 
tion. We  do  not  think  the  company  acted 
arbitrarily  in  refusing  to  approve  a  substitu- 
tion in  the  alternative.  To  have  assented 
thereto  would  have  constituted  an  Invitation 
for  litigation. 

In  Kemper  v.  M.  W.  A.,  70  Kan.  119,  78 
Pac.  452,  the  ootirt  said: 

"The  contract  ought  to  be  sanctioned,  as  it 
makes  certain  who  the  beneficiary  is  and  pre- 
vents complications  and  difficulties  arising  in 
determining  the  rights  of  conflicting  claimants." 

Neither  do  we  think  it  arbitrary  or  ca- 
pricious for  the  company  to  require  a  show- 
ing that,  if  a  niece  was  to  be  made  benefici- 
ary, she  must  be  a  blood  relatlTe,  and  not  a 
niece  by  marriage. 

We  are  of  the  opinion  that  no  reason  Is 
shown  for  bringing  this  case  within  the 
equitable  exceptions  to  the  rule,  and  that 
the  decision  in  Stemler  v.  Stemler,  supra, 
controls  this  case; 

The  judgment  is  reversed,  and  the  cause 
la  remanded,  with  directions  to  enter  Judg- 
ment against  the  defendant  corporation  In 
favor  of  interveners. 
.  Costs  will  be  taxed  in  this  court  and  in  the 
trial  court  in  favor  ot  interTeners  and 
against  reqwQdent. 

WHITING,  J.,  not  sitting. 


RENDER  V.  HANSEN  et  at.    <No.  4760.) 

(Supreme  Court  of  South  Dakota.     Sept.  2, 
1921.) 

I.  Appeal  ami  errar  «3» 1 002— Verdict  on  ooa> 
lllcting  evideaoe  coacluslva. 
A  verdict  of  a  properly  instructed  jury  in 
a  negligence  case,  based  on  conflicting  evidence, 
will  not  be  disturbed  on  appeal. 
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2.  Trial  «=3»l7a— Not  diraeting  ventlet  as  to  one 
defendaiit  until  after  verdict  as  to  ottiar  de- 
fendant Improper  as  pieoemeal  submission  of 
ease. 

In  an  action  against  the  owner  of  an  auto- 
mobile and  his  son,  the  driver,  for  injuries  to 
plaintifF,  a  passenger  in  another  car,  which  was 
wrecked  while  the  two  were  racing,  procedure 
whereby  the  court  withdrew  the  case  from  the 
Jury  as  to  defendant  father,  submitted  it  to 
the  Jury  as  to  the  other  defendant,  the  son, 
and,  after  verdict  in  favor  of  the  son  had  been 
returned,  directed  verdict  in  favor  of  the  fa- 
ther, was  improper  as  submitting  the  case  piece- 
meal; if  the  court  was  of  opinion  there  was  no 
evidence  against  the  father,  it  should  have  di- 
rected verdict  in  his  favor. 

3.  Appeal  and  error  «=3l06l  (4)  —  Pieoemeal 
submlssloa  of  case  not  prejudloial  te  plalntllT. 

Id  an  action  against  tlie  owner  of  an  aato- 
mobile  and  his  son.  the  driver,  for  Injuries  to 
plaintiff,  a  passenger  in  another  car,  which  was 
wrecked  while  the  two  were  racing,  improper 
procedure  followed  by  the  court  in.  submitting 
the  case  to  the  jury  piecemeal  as  to  the  two 
defendants,  father  and  son,  held  not  prejiididal 
to  plaintiff,  who,  under  the  flndings,  was  not  en- 
titled to  recover  against  either  defendant. 

Appeal  from  Circuit  Court,  Charles  IBx 
Coimty;  R.  B.  Tripp,  Judge. 

Action  by  Henry  Rehder  against  Theodore 
Hansen  and  another.  Verdict  for  defend- 
ants, and  from  an  order  di-nying  hl,«  imifion 
for  new  trial,  plaintiff  appeals.  Judgment 
and  order  affirmed. 

Caster  &  Cassidy,  of  t,ake  Andes,  and  A. 
B.  Bedt,  at  Geddes,  for  anpeilaot. 

F.  B.  Morgan,  of  Wagner,  and  C.  M.  Stil- 
wiil,  of  Sioux  City,  la.,  tor  respouUents. 

POLLET,  P.  J.  Plaintiff  was  Injured  in 
an  automobile  wreck  on  a  public  highway  in 
Charles  Mix  county.  He  claims  that  the 
wreck  was  caused  by  the  negligence  of  the 
defendants,  and  brings  this  action  to  recover 
damages  for  the  injuries  he  sustained.  The 
defendants  denied  that  there  was  negligence 
on  their  part,  and  alleged  that  the  wreck  was 
caused  by  the  negligence  of  the  driver  of 
the  wrecked  car. 

The  plaintiff  was  riding  in  a  Ford  roadster, 
which  was  owned  and  was  being  driven  by 
James  Buus.  The  defeudiiut,  iiaruld  Han- 
sen, was  driving  an  Elgin  Six  tlmt  was  own- 
ed by  his  father,  Theodore  Hansen,  who  Is 
the  other  defcudant,  but  wlio  was  not  lu  the 
car  at  the  time  of  the  accident.  Both  cars 
were  going  in  the  same  direction,  with  the 
Ford  car  ahead.  The  road  at  that  particu- 
lar place  appears  to  have  been  practically 
level  and  fairly  smooth,  and  there  were  two 
roadways,  or  tracks,  some  8  to  10  feet  apart 
and  about  parallel  for  some  distance,  then 
convpririnj;  into  a  sinelo  trai-k.  The  Ford 
car  was  on  the  left-hand  track,  while  the 
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Elgin  was  on  the  right-hand  trade.  The  El- 
gin was  trying  to  pass  the  Ford;  the  Tord 
was  trying  to  keep  ahead.  Both  cars  seem 
to  have  been  running  to  about  the  limit  of 
their  speed,  and  that  both  cars  were  mnning 
at  a  dangerously  careless  speed  Is  clear  be- 
yond any  Question.  The  Elgin  car  gained 
on  the  Ford  and  finally  passed  It,  at  about 
the  point  where  the  two  roadways  joined.  It 
appears  that  the  ground  along  the  left-hand 
side  of  the  roadway  was  rough,  or  rutty, 
though  It  Is  not  claimed  that  It  was  so  rough 
as  to  be  dangerous  for  a  car  passing  over  it 
at  a  reasonable  rate  of  speed.  The  occu- 
pants of  the  Ford  car  testified  that  as  the 
Elgin  car  passed  the  Ford  it  turned  to  the 
left  Into  the  roadway  In  front  of  the  Ford 
car,  or  "cut  in,"  as  the  witnesses  stated,  so 
that  In  ordw  to  avoid  a  oiAUsion  the  Ford 
car  was  compelled  to  turn  out  of  the  road- 
way to  the  left,  and  the  Instant  the  wheals 
encountered  the  rough  ground  the  car  turn- 
ed over,  and  its  occupants,  including  tlie 
plaintiff,  were  serercly  injured.  The  occu- 
pants of  the  Elgin  car  denied  that  their 
car  "cut  in"  in  front  of  the  iTord  car,  or 
crowded  It  out  of  the  track,  and  testified  that 
there  was  no  tline  when  there  was  less  than 
two  feet  of  clear  space  between  the  cars,  and 
that  they  had  passed  the  Ford  and  were 
In  the  road  ahead  of  it  before  the  Ford  car 
turned  over.  The  defendant  Harold  Hansen, 
who  was  driving  the  Elgin  was  only  16  years 
old,  and  it  is  aUeged  in  the  CMuplalnt  that 
he  was  careless,  negligent,  and  Incompetent 
to  operate  the  said  Elgin  car,  and  that  de- 
fradant,  Theodore  Hansen,  was  guilty  of  ac- 
tionable negligence  in  permitting  him  to  op- 
erate It 

At  the  close  of  the  testimony,  the  court, 
without  directing  a  verdict  for  the  defendant 
Theodore  Hansen,  withdrew  the  case,  so  far 
as  the  said  defendant  was  concerned,  from 
the  consideration  of  the  Jury. 

In  reply  to  certain  special  interrogatories, 
the  Jury  found  that  at  the  time  of  the  ac- 
cident the  Ford  car  was  being  driven  in  ex- 
cess of  25  miles  per  hour,  and  that  plalntUF 
acquiesced  In  such  rate  of  speed.  They 
found  that  the  Elgin  car  was  being  driven  at 
40  miles  an  hour,  and  at  the  time  of  the  ac- 
cident it  was  133%  feet  from  the  Ford,  and 
that  the  cause  of  the  accident  was  coutfibu- 
tory  negligence.  The  Jury  returned  a  gener- 
al verdict  In  favor  of  the  defendant  Harold 
Hansen,  and  the  court  then  directed  a  verdict 
in  favor  of  the  other  defendant.  Ko  Judg- 
ment has  yet  been  entered,  but  from  an  or- 
der denying  his  motion  for  new  trial  plain- 
tiff appt^als. 

Appellant's  assignm^ts  of  error  present 
various  .«crious  proiwsltions  of  law  that  are 
argued  In  bis  briefs,  but  In  our  view  a  con- 
sideration of  said  matters  is  not  necessary 
to  a  determination  of  the  case.  Under  the 
allegations  of  the  complaint  and  the  evidence 


as  It  appears  from  the  record,  appellant's 
right  to  recover  depends  upon  the  answer  to 
the  single  question.  Did  the  Elgin  "cut  in" 
in  front  of  the  Ford  in  such  a  way  as  to 
compel  the  Ford  to  turn  out  of  the  track 
to  avoid  a  collision?  Upon  this  question  the 
evidence  is  conflicting,  and  the  court  instruct- 
ed the  Jury  as  follows: 

"If  you  find  from  the  evidence  that  the  Ford 
or  Buus  car  wag  being  driven  in  excess  of  25 
miles  an  hour,  and  that  plaintiff,  R«hder,  con- 
curred or  acquiesced,  express  or  implied,  in  its 
being  bo  driven,  and  that  fast  driving  was  the 
cause  of  the  accident,  the  plaintiff  caimot  legal- 
ly recover,  for  the  law  does  not  sanction  such 
driving. 

"Or  if  you  shonid  find  that  the  Buus  ear  turn- 
ed over  some  distance  after  the  Elgin  car  bad 
passed,  and  that  the  passing  of  the  Elgin  car 
in  no  way  contribated  to  the  accident,  or  the 
Ford  car's  being  turned  over,  the  plaintiff  can- 
not recover  even  though  you  should  find  Harold 
passed  the  Buus  car  on  the  right  aide  or  was 
running  at  a  rate  of  speed  in  excess  of  25  milea 
an  hour. 

"But,  on  the  other  hand,  if  yon  find  by  a  pre- 
ponderance of  evidence,  that  the  facts  are  as 
contended  by  the  plaintiff  Behder,  that  be  was 
wlthont  fault  contributing  to  the  Ford  car's 
turning  over,  and  that  the  accident  was  due  to 
the  driver  of  the  Ford  car  turning  to  the  left 
in  order  to  save  them  from  Harold's  cutting 
into  them  on  the  right,  at  a  rate  of  speed  in 
excess  of  25  miles  per  hour,  plaintiff  would  be 
entitled  to  recover." 

[1]  These  instructions  propaly  placed  up- 
on the  plaintiff  the  burden  of  proving  the 
allegations  of  the  complaint,  and  the  Jury 
found  that  be  had  not  sustained  this  burden, 
and  this  finding  is  conclusive  upon  the 
court.  The  verdict  does  not  acquit  the  de- 
fendants of  negligence,  but  it  does  find  that 
the  accident  resulted  firom  the  negligence  of 
the  driver  of  the  Ford  car  and  not  the  neg- 
ligence of  the  defendants.  At  the  trial,  a 
witness,  who  arrived  at  the  scene  of  the  ac- 
cident Immediately  after  its  occurrence,  tes- 
tified that  when  the  plaintiff  was  being  re- 
moved from  the  wreck  he  said  that,  "This 
Is  our  own  damn  foolishness."  Plaintiff  de- 
nied having  made  such  remark,  but  whether 
he  made  It  or  not,  it  clearly  describes  the  sit- 
uation, and  applies  with  equal  force  to  all 
of  the  occupants  of  both  cars. 

[2,3]  One  assignment  Is  grounded  upon  the 
manner  In  which  the  trial  court  submitted 
the  case  to  the  Jury.  At  the  close  of  all  the 
testimony  the  defendant  Theodore  Hansen 
moved  for  a  directed  verdict,  on  the  ground 
that  there  was  no  evidrace  tending  to  prove 
that  he  had  been  guilty  of  any  negligence. 
In  reply  to  this  motion  the  court  addressed 
the  Jury  as  follows : 

"Gentlemen  of  the  jury,  the  case  so  far  as 
relates  to  the  father,  "Theodore  Hansen,  will  be 
withdrawn  from  your  consideration  for  the 
present" 
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The  case  was  then  snbmltted  to  the  Jury 
as  to  the  other  defendant.  After  the  ver- 
dict in  ftiTor  of  Harold  Hansen  bad  been 
returned,  the  court  directed  a  verdict  In  fa- 
vor of  the  other  defendant  Thia  submitted 
the  case  to  the  jury  piecemeal,  and  should 
not  be  countenanced.  If  the  court  was  ot 
the  opinion  that  there  was  no  evidence 
against  the  defendant  Theodore  Hansen,  it 
was  the  duty  of  the  court  as  a  matter  of  law 
to  direct  a  verdict  in  Ills  favor,  without 
waiting  to  Bee  what  the  Jury  would  do  in 
regard  to  the  other  defendant,  but  in  this 
case  ihe  appellant  was  not  prejudiced  by  the 
course  followed  by  the  court,  because,  under 
the  findings  of  the  Jury  In  reply  to  tbe  spe- 
cial interrogatories,  the  plalntlir  was  not  en- 
titled to  recover  against  either  of  the  defend- 
ants. 

The  Judgment  and  order  appealed  from  are 
affirmed. 


MoCAULUDINSMORE  CO.  V.  HEYLER. 

(No.  4883.) 


(Supreme  Court  of  South  Dakota. 
1921.) 


Aug.  SI, 


1.  Contraets  «s>IO<4)— Raqolrlav  seller  to  d«> 
liver  goods  o»  buyer's  order,  without  oUiga- 
tiOM  00  buyer's  part  to  aooept  goods,  void  for 
want  of  motuallty. 

A  contract  requiring  the  seller  to  sell  and 
deliver  goods  when  ordered  by  buyer,  without 
requiring  the  buyer  to  accept  or  become  liable 
for  any  portion  of  the  goods,  held  void  for  want 
of  mutuality. 

2.  Contraets  «s>|0(4)— Void  for  want  of  niu- 
tutllty  for  failure  to  obligate  buyer  to  order 
goods  became  binding  on  buyer's  order  of 
goods. 

A  contract  requiring  the  seller  to  deliver 
goods  on  buyer's  order,  which  was  void  for 
wast  of  mutuality  for  failure  to  obligate  buyer 
to  order  such  goods,  became  a  valid  contract 
on  buyer's  order  of  the  goods,  since  by  order- 
ing the  goods  buyer  bound  itself  to  accept  and 
become  liable  therefor. 

3.  Frauds,  statute  of  ^=9l29(8)«-Aocoptaace 
and  payment  for  goods  took  oontract  out  of 
statute. 

Buyer's  acceptance  of  and  payment  for  a 
portion  of  the  goods  took  the  contract  out  of 
the  statute  of  frauds. 

Appeal  from  Circuit  Court,  Brown  County ; 
Frank  Anderson,  Judge. 

Action  by  the  McCauIl-Dlnsmore  Company 
against  Harry  O.  Heyler.  From  a  Judgment 
for  defojidant,  and  from  an  order  denying  a 
motion  for  new  trial,  plaintiff  appeals.  Judg- 
ment and  order  reversed. 

Geo.  H.  Fletcher  and  Ezra  L.  Baker,  both 
of  Aberdeen,  for  appelant 


McNulty  &  (Tompbell,  of  Aberdeen,  for  re- 
spondent. 

POLLEX,  P.  J.  Action  to  recover  damages 
for  failure  to  deliver  a  quantity  of  bay  plain- 
tiff claims  defendant  conti-acted  to  deliver. 
The  trial  court  directed  a  verdict  for  de- 
fendant, and  plalntifT  appeals. 

It  is  alleged  in  the  complaint  that  during 
the  month  of  November,  1919,  plaintiff  and 
defendant  entered  into  a  contract  whereby 
defendant  agreed  to  furnish  to  plaintiff  such 
quantities  of  baled  bay  as  plaintiff  might  re- 
quire to  supply  its  customers,  until  such  time 
as  defendant  might  notify  plaintiff  that  he 
could  supply  no  more.  By  the  terms  of  the 
contract  the  bay  was  to  be  delivered  on 
board  the  oars  at  Forbes,  N.  D.,  and  at  Sum- 
mit and  Beebe,  S.  !>.,  at  the  following  prices: 
At  Fort)e8  and  Beebe,  $17.50,  and  at  Summit, 
$18,  per  ton.  Belying  upon  this  contract, 
plaintiff  contracted  to  sell  and  deliver  hay  at 
various  points  in  North  Dakota  and  Mon- 
tana in  carload  lots,  and  upon  the  sale  ot 
each  carload  placed  an  order  for  such  bay 
with  defendant  Defendant  failed  to  de- 
liver the  hay  when  ordered,  and  plaintiff  was 
compelled  to  purchase  hay  on  the  market  to 
fill  its  orders,  but  at  an  advanced  price, 
and  this  action  is  brought  to  recover  the  dif- 
ference between  the  price  at  which  defendant 
agreed  to  furnish  the  bay  and  the  price 
plaintiff  was  obliged  to  pay  on  the  market 

[1]  Defendant's  answer  is  a  general  denial, 
but  his  motion  for  a  directed  verdict  was 
bac«d  upon  the  ground  that  there  was  no 
mutuality  of  agreement  between  plaintiff  and 
defendant,  and  that  the  contract  was  within 
the  statute  of  frauds  and  void  because  no 
part  of  It  was  In  writing.  As  the  contract 
originally  stood,  both  these  grounds  were 
good ;  for  the  contract  was  wholly  oral,  and 
no  pa]<t  of  the  hay  was  delivered,  nor  any 
part  of  its  purchase  price  paid  at  the  time  the 
contract  Is  claimed  to  have  been  made. 
Neither  was  there  any  mntnallty  of  agree- 
ment for,  while  the  defendant  might  have 
loaded  the  hay  on  the  cars  at  the  three  sta- 
tions mentioned  In  the  contract,  and  ten- 
dered It  to  plaintiff  in  any  quantity,  still 
plnintur  was  under  no  obligation  to  accept 
or  become  liable  for  any  of  it 

[2]  But  to  Obviate  these  objections,  plain- 
tiff showed  that  after  the  making  of  the  oon- 
tract, and  prior  to  the  26th  day  of  Novem- 
ber, 1916,  plaintiff  actually  did  order  from 
defendant  and  direct  the  loading  and  ship- 
ment of  S9  cars  of  bay  at  the  prices  specified 
In  the  contract ;  that  on  the  said  26th  day  of 
November  plaintiff  and  defendant  had  a 
conversation,  in  which  defendant  positively 
agreed  to  load  end  ship  the  said  89  cars  of 
hay  that  had  already  been  ordered  by  plain- 
tiff.   Under  this  agreement  if  it  was  made^ 
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plaintiff  bound  itseU  to  accept  and  become 
liable  for  the  said  89  cars  of  hay.  This  sup- 
plied the  element  of  mutuality  that  there- 
tofore had  been  lacking. 

[3]  To  take  the  case  out  of  the  statute  of 
frauds,  plaintiff  showed  that  after  the  agree- 
ment made  on  the  26th  day  of  November, 
1019,  defendant  did  ship  at  plaintifrs  direc- 
tion 9  cars  of  hay.  All  of  this  hay,  howerer, 
except  2  cars,  was  billed  to  plaintiff  at 
prices  materially  higher  than  the  prices  that 
had  been  fixed  by  tbe  alleged  contract.  All 
of  these  cars  were  accepted  and  paid  for  by 
plaintiff  at  the  prices  at  which  they  were 
shipped.  If  these  two  cars  were  shipped  pur- 
suant to  the  said  contract,  it  was  such  a  part 
performance  as  to<d:  the  case  out  of  the 
statute  of  frauds. 

The  case  should  bare  gone  to  the  Jury  up- 
on three  Issues  of  fart:  First,  as  to  whether 
any  contract  at  all  had  been  entered  Into  by 
plaintiff  and  defendant ;  second,  as  to  wheth- 
er the  stipplemental  agreement,  as  claimed 
by  plaintiff,  which  supplied  the  element  of 
mutuality,  was  entered  into  on  the  26th  day 
of  November ;  and,  third,  whether  the  2  cars 
that  were  shipped  were  shipped  pursuant  to 
and  as  a  part  performance  of  the  contract 
claimed  by  plaintiff. 

The  Judgment  and  order  appealed  from  are 
reversed. 


FIRST  NAT.  BANK  OF  EGAN  V.  TAYLOR 

•t  at.  (WALKIN,  IntMveaar).* 

(N».  4877.) 

(Supreme  Conrt  of  South  Dakota.     Aag.  31, 
1921.) 

Appeal  and  error  i3=»IOI  I  (I)— Findings  on  eon* 
fllctlno  evidence  not  disturbed. 
The  trial  court's  findings  of  fact  based  on 
conflicting  testimony  not  against  the  clear  pre- 
ponderance of  the  evidence  will  not  be  dis- 
turbed. 

Appeal  from  Circuit  Conrt,  Day  County; 
Frank  Anderson,  Judge. 

Action  b^  the  First  National  Bank  of  Egan 
against  A.  I.  Taylor,  also  known  as  Albert 
I.  Taylor,  and  others,  in  which  John  Walkin 
Intervened.  From  Judgment  for  plaintiff 
and  intervener,  and  order  denying  new  trial, 
the  defendants  appeal.  Judgment  and  order 
affirmed. 

Parllman  &  Farllman,  of  Sioux  Falls,  for 
appellants. 

Bice  &  Bice,  of  Flandreau,  and  Waddel  & 
Dougherty,  of  Webster,  for  plaintiff  and  re- 
spondent. 

Loucks,  Hasche  &  Foley,  of  Watertown, 
for  Intervener  and  respondent 


McCOY,  J.  This  action  was  InsOtnted  by 
plaintiff  and  also  the  Intervener,  as  Judg- 
ment creditors  of  Albert  I.  Taylor,  defendant, 
to  have  certain  real  estate  transfers  and 
mortgages  made  by  the  said  defendant  Albert 
I.  Tuylor  to  the  defendants  John  C.  Taylor 
and  Lottie  Jennie  Taylor  set  aside  on  tbe 
ground  that  sruch  transfers  and  mortgages 
were  made  with  the  fraudulent  intent  and 
purpose  of  defrauding,  hindering,  and  delay- 
ing the  said  creditors  of  the  said  Albert  I. 
Taylor  In  the  collection  of  their  debts.  The 
trial  court  made  findings  of  fact  and  conclu- 
sions of  law  In  favor  of  the  plaintiff  and  tbe 
intervener.  From  a  Judgment  in  favor  of 
plaintiff  and  intervener,  and  or(fer  denying 
new  trial,  the  defendants  appeal. 

The  vital  question  presented  is  the  suffi- 
ciency of  the  evidence  to  sustain  the  find- 
ings of  fact.  The  evidence  is  voluminons  and 
quite  conflicting,  and  it  will  serve  no  useful 
purix>se  to  make  a  r4sum6  thereof  in  this 
opinion.  This  appeal  involves  only  questions 
of  fact.  On  numerous  occasions  this  court 
has  held  tiiat  It  will  not  disturb  findings 
of  the  trial  court  based  on  conflicting  tes- 
timony. In  this  case  the  learned  trial  court 
saw  and  heard  the  witnesses  testify,  observ- 
ed their  demeanor  on  the  witness  stand,  and 
gave  such  credence  thereto  aa  he  deemed  the 
same  entitled.  We  cannot  say  that  the  find- 
ings as  made  are  against  the  clear  preponder- 
ance of  the  evidence.  All  assignments  Of 
error  have  been  carefully  considered. 

Finding  no  prejudicial  error  in  the  record, 
the  Judgment  and  order  appealed  from  are 
affirmed. 

WHrri.\'G,  7.,  not  sitting. 


CITY  OF  LEAD  et  al.  v.  WESTERN  QAS  & 
FUEL  CO.     (No.  4867.) 

(Supreme  Court  of  South  Dakota.    A«g.  81, 
1921.) 

Municipal  corporations  ®=3690  —  Irrevocable 
grant  of  franchise  by  municipal  oorparatlons 
held  nnoonstttntlonal. 
Under  Const,  art  0,  I  12,  providing  that 
no  law  making  any  irrevocable  grant  of  privi- 
lege, franchise,  or  immunity  ihall  be  passed,  and 
Const,  art  17,  {  4,  providing  that  the  exercise 
of  the  police  power  shall  never  be  abridged  so 
as  to  permit  corporations  to  eondoct  their  busi- 
ness in  such  manner  as  to  infringe  tbe  e<iaal 
rights  of  individuals  or  the  general  well-being 
of  the  state,  the  granting  by  a  city  of  an  irrev- 
ocable franchise  for  a  term  of  years  to  a  gas 
company  to  supply  gas  is  invalid,  and  sibce  tbe 
city  ia  not  bound  by  the  franchise,  neither  la 
the  gas  company. 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty;   James  McNenny,  Judge. 
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Suit  by '  the  01  ty  of  Lead  and  others 
against  the  Western  Gas  ft  Fnel  Company. 
From  an  order  refnslng  an  application  of  de- 
fendant to  vacate  an  order  appointing  a  re- 
ceiver, and  to  require  the  restoration  of  its 
property,  defendant  appeals.    Reversed. 

John  R.  Rnssell  and  Rice  ft  Wlshart.  all 
of  Deadwood,  and  Adams,  Follansbee,  Haw- 
1^  &  Sborey,  of.  Chicago,  111.,  for  appellant 

B.  A.  Steinbadc.  of  Lead,  and  Norman  T. 
Mason,  of  Deadwood,  for  respondenta 

GATES,  3.  The  dtles  of  Lead  and  Dead- 
wood  bsTe  been  furnished  gas  by  the  defend- 
ant and  its  predecessors  nnder  franchise  or- 
dinances passed  by  those  cities,  the  one  a 
20-year  franchise  from  July,  1910;  the  other 
a  60-year  franchise  from  January,  1914.  In 
each  ordinance  the  maximum  rate  of  $1.60 
per  thousand  was  fixed,  or  $1.90  per  thousand 


conditions  the  enforcement  of  It  amounts  to 
a  conflscation  of  appellant's  property.  Re- 
spondents deny  the  right  of  appellant  to  dis- 
continue operation  of  its  plant,  even  though 
the  franchise  ordinances  provide,  as  they 
do,  that  default  by  it  for  30  days  in  compli- 
ance with  the  ordinances  shall  constitute  a 
forfeiture  of  all  its  rights  and  privileges 
thereunder.  They  also  contend  that,  even 
if  the  appellant  had  the  right  to  discontinue 
the  service  of  gas,  they  were  entitled  to  a 
reasonable  notice  before  such  intent  should 
be  carried  out,  and  that  13  days'  notice 
thereof  was  not  a  reasonable  notice. 

The  appellant  contends  that  it  is  lawfully 
entitled  to  discontinue  operation  of  its  plant 
at  any  time,  conceding  that  such  discontinu- 
ance would  operate  as  a  termination  of  all 
its  rights  and  privileges  under  the  ordinanc- 
es. It  also  denies  the  power  of  the  respond- 
if  paid  within  a  certain  time.    In  the  spring   ™*  dtles,  under  the  law,  to  make  a  binding 


of  1918  a  temporary  maximum  rate  of  $1.96 
per  thousand  feet,  or  $1.88  per  thousand  if 
paid  witbin  a  certain  time,  was  authorised 
by  dty  ordinances  to  continue  18  months 
after  the  close  of  the  World  War  and  the  con- 
summation of  peace. 

On  June  17, 1920,  the  defendant  sent  to  the 
mayor*  of  plaintiff  cities  the  following  ttie- 
gram: 

"The  bondholders  have  operated  the  gas  plant 
at  Deadwood  and  Lead  for  several  years  at  a 
loss  hoping  conditions  would  change;  it  is  im- 
possible for  them  to  secure  money  to  operate 
further,  so  will  close  down  permanently  July 
1,  1920.  If  desired  we  will  turn  over  the  gas 
plant  without  charge  to  the  dties  of  Dead- 
'  wood  and  Lead  to  be  operated  by  them  at  their 
own  risk  and  expense  until  October  Ist;  prop- 
erty to  be  returned  in  as  good  condition  as  when 
taken  over;  yon  to  pay  us  for  unconsumed 
gas  merchandise  and  fuel  and  supplies  used. 
Collect  bills  payable  July  1st  for  as.  Kindly 
wire  us  your  decision." 

Plaintiff  dties  thereupon  began  this  ac^ 
tion  to  restrain  defendant  from  ceasing  the 
operation  of  the  plant.  A  temporary  re- 
ceiver was  appointed,  who  has  since  been  in 
the  operation  of  the  plant  Defendant  ap- 
plied for  an  order  vacating  the  appointment 
of  the  receiver  and  requiring  the  restoration 
of  the  property  to  it  Upon  the  defendant's 
showing,  which  was  undisputed,  the  defend- 
ant had  suffered  a  monthly  loss  from  Janu- 
ary, 1919,  to  the  beginning  of  this  action 
of  from  $221.69  to  $1,998.77  in  the  operation 
of  its  plant,  with  the  exi-eptlou  of  one  month, 
where  the  gain  was  $218.02,  The  average 
monthly  loss  was  nearly  $000.  The  appeal 
Is  by  defendant  from  the  order  refusing  such 
application. 

The  theory  of  respondent  cities  Is  that 
the  franchise  ordinances,  which  fixed  the 
maximum  rate  allowed  to  be  charged  for 
gas,  amounted  to  a  contract  which  can  be 
enforced  even  though  by.reasom  of  dianged 


irrevocable  contract  fixing  rates.  It  con. 
tends  that  the  appointmoit  of  receiver  was 
improvldently  granted,  and  that  mandamus 
or  injunction  would  have  been  the  remedy 
available  to  respondent  cities. 

It  Is  conceded  by  appellnnt  that  clause  18 
of  section  6160.  Rev.  Code  1919,  Is  the  pres- 
ent provision  of  statute,  which  authorized 
respondent  cities  to  fix  the  price  at  which  gas 
should  be  sold,  but  it  contends  that  such 
statute  and  the  constitutional  provisions 
herein  dted  do  not  permit  the  respondent 
cities  to  divest  themselves  for  a  definite  pe- 
riod of  their  power  to  fix  rates. 

Section  12,  art  6,  of  our  Constltntlon  pro- 
vides: 

"No  •  •  •  law  •  •  •  making  any  ir- 
revocable grant  of  privilege,  franchise  or  Im- 
muaity,  shall  be  paaaed." 

Section  4,  art  17,  provides: 

"The  exercise  of  the  police  power  of  the 
state  shall  never  be  abridged  or  so  construed 
as  to  permit  corporations  to  conduct  their  busi- 
ness in  such  manner  as  to  Infringe  the  equal 
rights  of  individuals  or  the  general  well  be- 
ing of  the  state." 

If  by  reason  of  these  provisions  there  was 
no  power  in  the  Legislature  to  vest  authority 
in  municipal  corporations  to  fix  gas  rates 
which  should  be  Irrevocable  during  a  definite 
period,  or  if  these  constitutional  provisions 
act  directly  upon  tlie  mnnidpal  corporations, 
the  result  is  the  same,  and  there  would  be 
no  municipal  authority  to  enter  bito  sudi  an 
Irrevocable  contract. 

In  City  of  San  Antonio  v.  San  Antonio  Pub- 
lic Senlce  Co.,  255  U,  S.  547.  41  Sup.  Ct  428, 
65  L.  Ed.  — ,  the  late  Chief  Justice  said: 

"It  follows  that  the  solitary  qowtion  to  be 
considered  is  whether  a  contract  existed  em- 
powering the  dty  to  enforce  the  confiscatory 
rate.  Primarily  the  answer  to  that  question 
must  depend  upon  whether  the  ordinance  of 
1^99,  fixing  the  five-cent  rate,  was  a  oentract 


Digitized  by 


Google 


246 


184  NOBTHWESTEBN  BEPOBTEB 


(S,l>. 


That  it  was  not,  and  could  not  be,  we  are  of 
opinion  is  the  necessary  result  of  the  provi- 
sion of  section  17,  article  1,  of  the  state  Con- 
stitution, existing  in  1S90,  prohibiting  'any  ir- 
revocable or  uncontrollable  grant  of  special 
privileges,'  etc.,  when  considered  in  the  light 
of  the  irrevocable  and  uncontrollable  elements 
which  must  necessarily  inhere  in  the  ordinance 
of  1899  to  give  it  the  contract  consequence  re- 
lied upon." 

In  Southern  Iowa  Electric  Co.  v.  City  ol 
Charlton,  255  U.  S.  539,  41  Sup.  Ct  400,  65 
L.  Ed.  — ,  a  case  resting  upon  a  statutory 
provision,  "And  these  powera  shall  not  be 
abridged  by  ordinance,  resolution  or  con- 
tract," the  Chief  Justice  said: 

"The  total  want  of  power  of  the  mnnidpali- 
ties  here  in  question  to  contract  for  rates, 
which  is  thus  established,  and  the  state  public 
policy  upon  which  the  prohibition  against  the 
existence  of  such  authority  rests,  absolutely 
exclude  the  existence  of  the  right  to  enforce, 
as  the  result  of  the  obligation  of  a  contract,  the 
conceded!;  confiscatory  rates  which  are  involv- 
ed, and  therefore  conclusively  demonstrate  the 
error  committed  below  in  enforcing  such  rates 
upon  the  theory  of  the  existence  of  contract. 
And,  indeed,  the  necessity  for  this  conclusion 
becomes  doubly  manifest  when  it  is  borne  in 
mind  that  the  right  here  asserted  to  contract 
in  derogation  of  the  state  law  and  of  the  rule 
of  public  policy  announced  by  the  court  of  last 
resort  of  the  state  is  urged  by  municipal  cor- 
porations whose  every  power  depends  upon 
the  state  law." 

In  City  of  Scranton  v.  PubUc  Service  Oom- 
mlsRlon,  268  Pa.  192,  110  Atl.  775,  the  court, 
after  quoting  a  constitutional  provision  ex- 
actly like  the  above  quoted  portion  from  ! 
4,  art.  17,  said: 

"But  a  njunicipality  may  not  annex  snch 
terms  to  its  consent  as  will  deprive  the  com- 
monweulth  of  its  inherent  police  power  to  see 
that  a  street  passenger  railway  company  is  not 
prevented  from  serving  the  public  by  the  mu- 
nicipality's enforcement  of  conditions  in  a  con- 
senting ordinance  that  have  become  impossible 
of  perforuiance.  What  may  have  been  a  rea- 
sonable rate  of  fare  at  the  time  of  the  passage 
of  a  consenting  ordinance  may,  under  changed 
economical  conditions,  become  confiscatory,  and 
a  street  passenger  railway  company  may  not 
be  able  to  serve  the  public  on  account  of  in- 
sufScient  revenues,  based  upon  the  fare  fixed 
in  the  ordinance.  When  such  situation  arises, 
as  it  has  arisen  and  will  arise  again,  there  must 
be  relief  somewhere  to  the  public,  and  it  lies  in 
the  police  power  of  the  state,  wliich  i(i  never 
to  be  abridged  nor  bartered  away." 

See,  also,  the  opinion  in  City  of  Mitchell  v. 
Board  of  Railroad  Commissioners,  44  S.  D. 
,  184  N.  W.  246.    Handed  down  herewith. 

It  is  very  dear  to  us  that  we  should  fol- 
low the  flutliorities  above  cited  in  the  solu- 
tion of  the  matter  before  us,  and  that  in  so 
doing  it  is  clear  that  there  was  no  contract 
as  to  gas  rates  between  the  appellant  and 


the  respondent  dtles.  Their  mutual  rlj^ts 
in  that  behalf  are  thus  summarized  in  City 
of  San  Antonio  r.  San  Antimio  Fubilc  Serv- 
ice Co.,  supra: 

"The  duty  of  an  owner  of  private  propertj 
used  for  the  public  service  to  cbargo  only  a  rea- 
sonable rate,  and  thus  respect  the  authority  of 
government  to  regulate  in  the  public  interest, 
and  of  government  to  regulate  by  fixing  such  a 
reasonable  rate  as  wHI  safeguard  the  rights  of 
private  ownership,  are  interdependent  and  re- 
•dprocal." 

This  conclusion  neceaaitates  tlie  overruling 
of  that  portion  of  our  decision  in  City  of 
Watertown  v.  Watertown  Light  &  Power  Co., 
42  S.  D.  220,  173  N.  W.  739,  which  held  that 
a  contract  as  to  rates  eziated.  It  may  prop- 
erly be  stated  that  no  question  of  constitu- 
tional inhibition  was  tliere  raised. 

Inasmuch  as  the  foundation  upon  which 
the  theory  of  respondent  cities  rests  is  re- 
moved, it  follows  that  the  trial  court  erred 
in  the  appointment  of  a  receiver  to  operate 
appellant's  plant,  and  Itiat  the  order  there- 
for was  improvidently  granted.  The  deci- 
sion of  other  questions  raised  is  not  neces- 
sary at  this  time.  It  is  suggested,  as  was 
suggested  in  the  San  Antonio  Case,  that  ani- 
mosities be  laid  aside,  and  that  the  parties 
should  agree  upon  a  reasonable  rate  for  the 
furnishing  of  gas  by  appellant,  fair  to  the 
cities  and  other  consumers,  and  fair  to  ap- 
peUant. 

The  order  appealed  from  is  reversed. 


CITY  OF  MITCHELL  v.  BOARD  OF  RAIL. 
ROAD  COM'RS. 

CITY  OF  HURON  v.  SAME. 

(Nos.  4920,  4921.) 

(Supreme  Court  of  South  Dakota.     Aug.  81, 
1921.) 

Telegraphs  and  telephones  ^=933(1)— Increase 
of  rates  spedfled  in  franchise  from  city  with- 
in state's  police  power. 

Though  a  city  exercising  its  police  power 
under  Const  art  10,  }  3,  by  granting  consent  to 
the  establishment  of  a  telephone  line  may  im- 
pose conditions  which,  when  accepted,  become 
binding  contracts,  such  conditions  are  subject 
to  the  state's  police  power  under  article  17, 
§  4,  exercised  by  the  Legislature  through  the 
Board  of  Railroad  Commissioners  which  has 
power  to  authorize  the  telephone  company  to 
charge  rates  in  excess  of  the  maximum  specified 
in  its  franchise. 

Certiorari  by  the  City  of  Mitchell  and  al- 
so by  the  CHty  of  Huron  against  the  Board 
of  Railroad  Commissioners.  Proceedings 
dismissed. 
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Frank  W.  Mitchell  and  Lanrltz  Miller, 
both  of  Mitch^,  for  Gity  of  Mitchell. 

Fred  Duffy,  of  Huron,  for  City  of  Huron. 

Null  &  Boyhl,  of  Huron,  tat  Dakota  Cent. 
Telephone  Co. 

Byron  S.  Payne,  At^.  £}en.,  and  Oliyer 
K.  Street,  Asst  Atty.  Gen.,  for  Board  of 
Railroad  Com'ra. 

WHITING,  J.  The  Dakota  Central  Tele- 
phone Company,  hereinafter  spoken  of  as 
the  company,  owns  and  operates  telephone 
lines  extending  over  various  portions  of  this 
state,  and  included  within  its  properties  are 
local  telephone  systems  in  many  of  our  cit- 
ies; among  such  cities  are  Mitchell  and 
Huron,  hereinafter  spoken  of  as  plaintiffs. 
PrlOT  to  the  late  war,  the  systems  in  plain- 
tiff cities  were  operated  under  franchises 
granted  by  plaintiffs,  which  franchises  pur- 
ported to  fix  the  maximum  rates  that  might 
be  charged  for  telephone  services.  The  com- 
pany bad  accepted  the  rates  as  fixed  by  the 
Mitchell  franchise.  Whether  it  ever  ac- 
cepted those  fixed  in  the  Huron  franctiise  Is 
a  matter  now  in  dispute.  When  the  federal 
goremment  took  orer  the  telephone  systems 
of  the  country,  it  raised  the  rates  to  be 
charged  for  telephone  service  throughout 
this  state.  In  anticipation  of  the  return  of 
its  lines  to  its  control  and  management,  the 
company,  some  months  prior  to  such  return, 
petitioned  the  Board  of  Railroad  Commis- 
sioners of  this  state,  hereinafter  spoken  of 
as  the  Board,  and  sought  from  such  Board 
aatborlty  to  continue  such  higher  rates  In 
effect  wh«(i  such  lines  should  be  returned  to 
their  control.  A  hearing  was  bad  at  which 
the  Justness  of  the  rates  seems  to  have  been 
thofonghly  investigated.  The  Board  granted 
the  relief  asJted  by  such  company.  By  cer- 
tiorari proceedings,  plaintiffs  seek  to  have 
the  legality  of  the  action  taken  by  such 
Board  determined  by  this  court.  While  a 
separate  proceeding  has  been  instituted  by 
each  plaintiff,  the  two  were  submitted  to- 
gether upon  one  set  of  printed  records,  and 
will  both  be  disposed  of  in  this  decision. 

For  the  purposes  of  this  decision,  we  will 
assume  that  the  company  accepted  the  rates 
fixed  in  both  franchises.  It  is  unquestioned 
that  the  Board  had,  under  the  police  power 
of  the  state,  fnll  power  over  the  rates  to  be 
charged  for  telephone  services  in  this  state, 
unless  such  power  has  been  limited  by  a 
constitutional  provision  hereinafter  referred 
to.  The  real  question  before  us  is.  Has  the 
Board  power  to  authorize  a  telephone  com- 
pany to  charge  rates  for  telephone  service 
within  a  m'anicipality  In  excess  of  the  maxi- 
mum rates  specified  In  a  franchise  granted 
by  such  municipality  and  accepted  by  the 
telephone  company? 

Section  3,  art  10,  of  the  state  Constitution 
provides  that — 


"No  ♦  •  •  telephone  line  shall  be  con- 
structed within  the  limits  of  any  •  •  ♦  city 
without  the  consent  of  its  local  authorities." 

This  court  held.  In  City  of  Mitchell  v. 
Telephone  Co.,  25  S.  D.  409,  127  N.  W.  582, 
that  a  city  had  the  right  to  impose  condi- 
tions to  its  consent,  and  that  the  acceptance 
of  such  conditions  was  binding  upon  the 
telephone  company.  Relying  upon  the  at>ove 
holding,  plaintiffs  contend  that  there  exists 
between  them  and  the  company  valid  and 
binding  contracts  which  the  Board  is  with- 
out power  to  impair.  Plaintiffs  urge  that, 
by  giving  to  them  the  power  to  refuae  per- 
mission to  the  company  to  construct  lines 
within  their  corporate  limits,  and  therefore 
power  to  impose  conditions  upon  the  grant 
of  such  permlsRion;i'  the  Constitution  has 
lodged  in  plaintiffs  the  exercise  of  police 
power;  and  that,  'to  the  extent  to  whidi 
such  power  has  been  lodged  In  them,  the 
Constitution  has  restricted  the  exercise  of 
such  power  by  any  other  state  agency.  Cer- 
tainly, if  this  section  of  the  Constitution  has 
conferred  upon  those  cities  the  power  to  fix 
charges  for  public  service  as  a  condition  to 
allowing  plaintiff  to  enter  such  cities,  then 
a  binding  contract  exists.  City  of  Water- 
town  v.  Watertoven  Light  &  Power  Co.,  42 
8.  D.  220,  173  N.  W.  739;  Southern  Iowa 
iClectric  Co.  v.  Oty  of  Charlton,  235  D.  S. 
388,  41  Sup.  Ct  Rep.  400,  66  L.  £d. . 

Of  course  It  is  conceded  that  the  Consti- 
tution does  not  expressly  confer  such  police 
power  upon  municipalities,  and  that.  If  it  is 
conferred.  It  is  by  implication.  Courts 
should  hesitate  to  bold  that  a  sovereign  pow- 
er of  the  state,  the  free  exercise  of  which 
by  the  proper  agencies  of  the  state  might  be 
essential  to  the  general  welfare  of  the  state, 
such  as  the  iwllce  power,  has,  by  Implica- 
tion, been  taken  from  legislative  control  and 
lodged,  even  in  part,  with  the  municipalities 
of  the  state.  Courts  should  al.so  he.Mtate  to 
hold  that,  by  implication,  the  Constitution 
has  conferred  upon  municipalities  a  power 
through  the  exercise  of  which  it  might  be 
able  to  confiscate  the  property  of  public  serv- 
ice corporations.  As  stated  by  the  late 
Chief  Justice  White,  in  City  of  San  Antonio 
V.  San  Antonio  Public  Service  Co.,  255  U.  S. 
547,  41  Sup.  Ct  428: 

"The  fact  is  that  all  the  contentions  of  the 
dty  •  •  •  but  illnstrate  the  plainly  errone- 
ous theory  upon  which  the  entire  argument  for 
the  city  proceeds;  that  is,  that  limitations  by 
contract  upon  the  power  of  government  to 
regulate  the  rates  to  be  charged  by  a  public 
service  corporation  are  to  be  Implied  for  the 
purpose  of  sustaining  the  confiscation  of  private 
property." 

By  legislative  enactment,  certain  police 
powers  are  expressly  conferred  on  munici- 
palities; but  to  so  confer  a  power  subject  to 
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future  lejdsIatlTe  control  is  far,  different 
from  conferring  indefinite  powers  by  impli- 
cation. 

To  give  tlie  above  section  of  the  Const!'  "■ 
tlon  a  construction  that  might  and  certainly 
frequently  would  bring  about  situations  un- 
der which  public  service  corporations  en- 
Joypd  rights  in  conflict  wth  the  general  well- 
being  of  the  state  would  render  it  Inconsist- 
ent with  section  4,  art.  17,  of  such  Constitu- 
tion, which  spedflcally  provides  that — 

"The  exercise  of  the  police  power  of  the  state 
shall  never  be  abridged  or  so  construed  as  to 
permit  corporations  to  conduct  their  business  In 
such  manner  as  to  infringe  the  equal  rights  of 
individuals  or  the  general  well-being  of  the 
state." 

The  state  of  Pennsylvania  has  constitu- 
tional provision  (Const,  art.  17,  {  9)  the 
same  as  section  8,  art  10,  supra.  In  a  case 
on  all  fours  with  this  one,  except  that  street 
car  rates  were  involved,  being  the  case  of 
City  of  Scranton  v.  Public  Service  Commis- 
sion, 268  Pa.  182,  110  AtL,  775,  the  court 
declared: 

"While  the  constitntional  provision  requiring 
the  consent  of  a  municipality  to  the  construc- 
tion of  a  street  railway  within  its  limits  is 
clear  and  can  have  but  one  meaning,  it  must  be 
read  in  connection  with  the  equally  clear  third 
section  of  article  16  of  the  Constitution,  which 
declares  that — 

"  The  exercise  of  the  police  power  of  the 
state  shall  never  be  abridged  or  so  construed 
as  to  permit  corporations  to  conduct  their  busi- 
ness in  such  manner  as  to  infringe  the  equal 
rights  of  individuals  or  the  general  well-being 
of  the  state.'    •    •    • 

"Street  passenger  railways  have  become  ne- 
cessities. •  •  •  Though  this  is  so,  they  can- 
not be  operated  in  any  municipality  without  its 
consent.  With  such  consent  they  may  be,  and, 
as  between  the  local  authorities  and  the  railway 
companies,  there  may  be  attached  to  it  terms 
and  conditions  which  must  be  performed  by  the 
companies,  but  a  municipality  may  not  annex 
such  terms  to  its  consent  as  will  deprive  the 
commonwealth  of  its  inherent  police  power  to 
see  that  a  street  passenger  railway  company 
is  not  prevented  from  serving  the  public  by  the 
municipality's  enforcement  of  conditions  in  a 
consenting  ordinance  that  have  become  impossi- 
ble of  performance.  What  may  have  been  a 
reasonable  rate  of  fare  at  the  time  of  the  pas- 
sage of  a  consenting  ordinance  may,  under 
changed  economical  conditions,  become  confis- 
catory, and  a  street  passenger  railway  company 
may  not  be  able  to  serve  the  public  on  account 
of  insufBdent  revenues,  based  upon  the  fare  fixed 
in  the  ordinance.  When  such  situation  arises, 
as  it  has  arisen  and  will  arise  again,  there 
must  be  relief  somewhere  to  the  public,  and  it 
Ues  in  the  police  power  of  the  state,  which  is 
never  to  be  abridged  nor  bartered  away." 

See,  also,  City  of  San  Antonio  v.  San  An- 
tonio PnMlc  Service  Ga,  supra. 


In  City  of  Woodbum  t.  Public  Service 
Commission,  82  Or.  114,  161  Pac.  891,  L.  B. 
A.  1917C,  98,  the  court  said: 

"When  examining  the  contention  urged  by  the 
municipality,  we  must  not  lose  sight  of  the  fact 
that  the  right  to  regulate  rates  by  changing 
them  from  time  to  time  as  the  welfare  of  th« 
public  may  require  is  essentially  a  police  pow- 
er; and,  since  the  right  to  regulate  rates  is 
an  inherent  element  of  sovereignty,  when  seek- 
ing to  ascertain  whether  this  part  of  the  police 
power  has  been  conferred  upon  the  city,  ei- 
ther with  or  without  limitation,  we  are  con- 
stantly governed  by  the  rule  that  the  delegation 
of  the  sovereign  right  to  regulate  rates  must 
be  clear  and  express,  and  all  doubts  mnst  be 
resolved  against  the  city.  Home  Telephone 
Co.  V.  Los  Angeles.  211  U.  &  265,  29  Sup.  Ct. 
60,  63  L.  Ed.  176;  MUwaukee  Elec.  By.  v.  Wis- 
consin B.  B.  Com.,  238  U.  S.  174,  35  Sup.  Ct 
820,  69  L.  Ed.  1254;  Benwood  v.  Public  Serv- 
ice Commission,  75  W.  Va.  127,  83  S.  E.  295, 
L.  E.  A  1915C,  261;  State  ex  rel.  Webster  v. 
Superior  Court,  67  Wash.  37,  120  Pac.  861, 
h.  B.  A.  1915C,  287,  Ann.  Cas.  19130,  78; 
City  of  Manitowoc  v.  Manitowoc  &  Northern 
Traction  Co.,  140  Whi.  13, 129  N.  W.  925.  Quot- 
ing from  Charleston  Consol.  By.  &  Lighting  Go. 
V,  City  Conndl,  92  S.  0.  127,  76  8.  B.  390: 

"The  state's  power  to  regulate  by  compul- 
sion the  charges  of  public  service  corporations 
is  one  of  such  vast  and  increasing  importance 
to  the  public  that  the  courts  will  not  attribute 
to  the  state  the  intention  to  part  with  it  or  to 
delegate  it  unless  the  Intention  is  clearly  and 
unmistakably  expressed.' " 

We  are  of  the  opinion  that  section  8,  (trt. 
10,  gave  to  plaintiffs  no  police  power  what- 
soever. We  should  so  hold  even  In  the  ab- 
sence of  section  4,  art.  17,  as  we  agree  that 
any  delegation  of  jKillce  power  must  be  clear 
and  express,  and  certainly.  In  the  light  of 
section  4,  art.  17,  we  could  not  hold  that  the 
people  intended,  by  section  8,  art.  10,  to  do 
by  impUcatiim  the  very  thing  which,  by  sec- 
tion 4,  art  17,  they  forbid  the  Legislature 
from  doing.  We  are  therefore  of  the  opin- 
ion that  while  plaintiffs  had  the  right, 
whai  granting  permission  to  the  company 
to  establish  lines  within  their  territory,  to 
impose  conditions  which,  when  accepted,  be- 
came binding  contracts,  such  conditions 
must  not  conflict  with  the  provlslcms  of  sec- 
tion 4,  art  17,  of  the  Constitution.  South- 
ern Iowa  Electric  Co.  v.  City  of  Charlton. 
255  U.  S.  539,  41  Sup.  Ct.  Bep.  400,  65  L. 
Ed.  — ;  City  of  Lead,  etc.,  v.  Western  Gas 
&  Fuel  Co.,  44  S.  D.  — ,  184  N.  W.  244, 
handed  down  herewith. 

It  follows  that  the  Board  acted  within  its 
jurisdiction  in  making  the  orders  sought  to 
be  reviewed,  and  that  the  present  proceed- 
ings should  be  dismissed.  They  are  dismiss- 
ed, at  i)lainUffs'  costs. 
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OLDHAM  at  al.  v.  EQAN  at  al.    (No.  4906.) 

of   South  Dakota.    Aug.  81, 
1821.) 


(Supreme  Court 


Speclflo  performanoe  «s»l  14(1)— Complalat  for 
apecMe  performaoce  of  eoatract  to  convey 
real  estate  held  aot  auffloiently  deflnlta  to 
state  eause  of  aetioo  on  any  theory. 
In  an  action  for  apedflc  petformaiice  of  a 
contract  and  bond  for  a  deed,  the  complaint, 
which  did  not  allege  whether  or  not  defendants 
had  delivered  a  deed,  bat  only  that  defendant 
wholly  failed  to  comply  with  the  terms  of  the 
contract  and  bond,  "and"  wholly  failed  to  ex- 
ecute and  deliver  a  good  and  merchantable  ti- 
tle, waa  so  indefinite  and  uncertain  that  it  fail- 
ed to  state  a  cause  of  action,  since,  if  he  whol- 
ly failed  to  comply  with  the  terms  of  the  con- 
tract and  bond,  he  necessarily  failed  to  deliver 
a  deed,  in  which  case  the  action  might  be  a 
local  action  In  equity  to  compel  specific  per- 
formance, while,  if  a  deed  had  been  delivered 
which  did  not  convey  merchantable  title,  the 
remedy  wonld  be  a  transitory  action  at  law, 
based  on  a  breach  of  the  covenants  of  war- 
ranty in  the  deed  and  provisions  of  the  bond 
guaranteeing  the  conveyance  of  a  merchanta- 
ble title. 

Appeal  from  Circuit  Court,  Tripp  Ooxinty; 
N.  D.  Burch,  Judge. 

Action  by  Harold  A.  Oldham  and  others 
against  Geo.  W.  E^an  and  others.  From  an 
order  overruling  a  demurrer  to  the  com- 
plaint, defendants  appeal.  Reversed  without 
prejudice  to  filing  an  amended  complaint. 

IClrby,  Elrby  &  Klrby,  of  Sioux  Falls,  for 
appellants. 

Hannett  &  Hannett,  of  Winner,  and  W.  7. 
Hooper,  of  Gregory,  for  respondents. 

McOOT,  J.  From  an  order  overruling  a 
demurrer  to  the  complaint  defendants  ap- 
peal. In  substance  the  complaint  states  that 
on  the  2l8t  day  of  April,  1919,  the  defend- 
ant Egan  and  plaintiffs  entered  into  a  con- 
tract whereby  the  said  E^an  agreed  to  sell 
and  convey  to  plaintiffs  certain  described 
real  estate  for  the  purchase  price  of  $143,- 
000,  payable  as  follows:  $15,000  cash;  $28,- 
000  May  1,  1918;  and  the  balance  of  $100,- 
000  to  be  paid  by  notes,  secured  by  first  mort- 
gages on  the  said  real  estate,  payable  May  1, 
1929;  that  it  was  further  mutually  agreed 
that  on  failure  of  title  for  any  cause,  or 
should  the  government  refuse  to  approve 
the  original  sale  or  fail  to  issue  patents  for 
said  land,  then  said  contract  should  be  can- 
celed and  settled  by  the  prompt  return  of  all 
money  paid  by  the  purchasers;  that  upon 
compliance  with  the  terms  of  said  contract 
by  plaintiffs  the  said  Egan  would  make,  ex- 
ecute, and  deliver  to  said  plaintiffs  a  good 
and  sufficient  warranty  deed  and  abstract, 
showing  perfect  title  to  the  above-described 
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premises,  conveying  the  same  to  the  plain- 
tiffs free  and  clear  of  Incumbrances,  except 
as  above  mentioned;  that  in  the  event  of 
the  plaintiffs'  failure  to  pay  said  purchase 
money  as  above  stated,  they  should  forfeit 
any  money  paid  upon  said  contract,  and  any 
rights  in  and  to  said  real  estate,  nnless  the 
said  Egan  should  otherwise  elect.  The  said 
complaint  also  further  contained  the  allega- 
tions that  said  Egan  was  the  owner  of  said 
land;  that  the  consideration  agreed  to  be 
paid  for  the  said  land  was  an  adequate  con- 
sideration; that  at  the  time  of  the  execu- 
tion of  said  contract  said  plaintiffs  were  and 
had  at  all  times  been  ready  and  willing  to 
comply  with  the  terms  of  said  contract ;  that 
the  said  Egan  was  unable  to  comply  with 
the  terms  of  said  contract  and  furnish  a 
good  and  marketable  title  to  said  premises 
before  May  1,  1919,  and  thereafter,  as  an 
inducement  to  these  plaintiffs  to  deliver  the 
notes  and  mortgages  therein  referred  to,  and 
as  an  inducement  to  plaintiffs  to  pay  the 
said  $28,000  then  due,  the  said  defendants 
executed  and  delivered  to  the  plaintiffs  an- 
other contract  in  the  nature  of  a  bond,  in 
substance  reciting  and  providing  that,  where- 
as on  the  2l8t  day  of  April,  1919,  the  said 
Egan  and  these  plaintiffs  entered  Into  the 
said  agreement  hereinbefore  alleged,  where- 
in and  whereby  the  said  Egan,  together  with 
his  codefendants,  bound  themselves  and 
agreed  and  guaranteed  to  the  plaintiffs  .that 
the  said  Egan  should,  on  or  before  tlie  2d 
day  of  February,  1020,  deed  said  lands  to 
plaintiffs,  and  furnish  to  said  plaintiffs  an 
abstract  of  title  to  the  said  premises  show- 
ing perfect  merchantable .  title  in  him,  and 
therefore  bound  thems^ves  and  agreed  to 
warrant  the  title  to  said  real  property  to  the 
full  extent  of  the  warranty  contained  in  the 
said  deed,  conveying  the  same  from  said 
Egan  to  plaintiffs,  with  the  exception  only 
as  to  the  incumbrance  of  $100,000  placed 
thereon  by  the  plaintiffs  in  their  said  mort- 
gage to  said  Egan;  that  immediately  upon 
the  execution  of  said  bond  the  said  plaintiffs 
delivered  to  said  Egan  the  notes  and  mort- 
gages referred  to  in  said  contract,  and  said 
bond,  and  also  paid  to  him  the  sum  of  $28,- 
000  therein  specified;  that  the  said  defend- 
ants have  wholly  failed  to  comply  wltb  the 
terms  of  said  contract  and  said  bond,  and 
have  wholly  failed  to  execute  and  deliver  to 
the  plaintiffs  a  good  and  merchantahle  title 
for  said  premises,  or  any  part  thereof ;  that 
the  plaintiffs  have  paid  to  said  Egan  under 
said  contract  the  sum  of  $43,000,  and  also 
the  sum  of  $3,000  interest  on  said  notes  and 
mortgages;  that  the  said  Egan  at  the  time 
he  executed  said  contract  and  said  bond  well 
knew  that  he  would  not  comply  with  the 
terms  of  said  contract  and  furnish  good  and 
merchantable  title  as  agreed  to  be  done, 
which  the  plaintiffs  did  not  know,  but  relied 


Aa>For  other  cases  see  sams  topic  sod  KBT-NUUBBB  In  aU  Key-Nnmbersd  Dicssia  aad  Indexes 


Digitized  by 


Google 


250 


184  NOETHWESTERN  REPOETEB 


(S.a 


upon  tbe  representations  made  by  Cbe  said 
Egan,  beUevlng  the  same  to  be  true ;  that  at 
tbe  time  of  the  breach  of  said  contract  and 
said  bond  the  said  land  was  reasonably 
worth  $125  per  acre ;  that  before  the  com- 
mencement of  this  action  the  said  plaintiff 
demanded  of  said  defendants  that  they  com- 
ply with  the  terms  of  said  contract  and  fur- 
nish a  good  merchantable  title  to  said  land, 
but  that  tbey  have  failed  and  refused  so  to 
do.  Plaintiff  demanded  Judgment  for  spe- 
cific performance,  and  on  failure  thereof  a 
recovery  of  all  payments  and  said  notes.  To 
which  complaint  the  defendants  Interposed  a 
demurrer  on  the  grounds:  First,  that  several 
causes  have  been  improperly  united;  second, 
that  said  complaint  does  not  state  facts  sufS- 
clent  to  constitute  a  cause  of  action  in  fa- 
vor of  said  plaintiffs  and  against  said  defend- 
ants. 

We  are  of  the  opinion  that  this  complaint 
is  very  indefinite  and  uncertain,  in  that  it 
falls  to  allege  whether  or  not  said  Egan  has 
delivered  to  plaintiffs  a  deed  for  said  lands. 
The  only  portion  of  said  complaint  that 
might  refer  to  a  delivery  of  a  deed  is  as  fol- 
lows: 

"That  said  defendants  have  wholly  failed  to 
comply  with  the  terms  of  said  contract  and  the 
said  bond,  and  have  wholly  failed  to  execute  and 
deliver  to  plaintiffs  a  good  and  merchantable 
title  for  said  premises  or  any  part  thereof." 

Egan  agreed  both  by  the  bond  and  the  con- 
tract to  deliver  a  deed  of  perfect  merchant- 
able title.  If,  as  alleged,  be  wholly  failed  to 
comply  with  the  terms  of  the  contract  and 
bond,  he  necessarily  failed  to  deliver  a  deed. 
If  he  wholly  failed  to  execute  and  deliver  to 
plaintiff  a  good  and  merchantable  title,  be 
might  have  executed  and  delivered  a  deed  of 
such  title  as  he  had,  although  the  same 
might  not  have  been  merchantable.  The 
clauses  of  the  complaint  are  connected  by  the 
disjunctive  "and,"  and  might  properly  be 
construed  as  being  independent  of  each  oth- 
er. If  no  deed  at  all  has  been  delivered,  the 
action  might  properly  be  a  local  action  in 
equity  to  compel  specific  performance  of  the 
contract,  and  to  compel  the  return  of  the 
payments  and  notes  and  mortgages.  On  the 
other  hand,  if  a  deed  has  been  delivered,  but 
the  same  does  not  convey  merchantable  title, 
then  the  remedy  would  be  a  transitory  ac- 
tion at  law,  based  on  a  breach  of  the  cove- 
nants of  warranty  in  the  deed,  and  on  the 
provisions  of  the  bond  guaranteeing  the  con- 
veyance of  a  merchantable  title.  By  rea- 
son of  such  indefiniteness  in  the  allegations 
of  the  complaint  we  are  constrained  to  the 
view  that  the  demurrer  should  have  been 
sustained  on  the  ground  alone  that  the  same 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  on  any  theory. 

The  ordex  appealed  from  is  reversed,  with- 


out prejudice  to  the  serving  and  filing  of  an 
amended  complaint  In  harmony  with  this  de- 
cision. 

WHITING,  J.,  not  sitting. 


OLDHAM  at  al.  v.  REILEY  et  al.    (No.  4905.) 

(Supreme  Coart  of  South  Dakota.    Aug.  31, 
1^1.) 

Appeal  and  error  €=»I043(8)  —  Denia]  of 
change  of  venue  not  prejudicial,  where  com- 
plaint on  former  appeal  held  not  to  state 
cause  of  action. 
Where,  on  a  former  appeal,  the  Supreme 
Court  held  a  complaint  for  specific  perform- 
ance of  a  contract  to  convey  real  estate  so  in- 
definite and  ancertain  that  it  failed  to  state  a 
cause  of  action  on  any  theory,  an  order  of  the 
trial  court,  on  retrial,  denying  a  motion  for 
change  of  venue  to  the  county  in  which  defend- 
ants were  served  with  summons,  must  be  af- 
firmed, whether  the  complaint,  stated  a  cause 
of  action  for  damages  for  breadi  of  contract 
only,  in  which  case  defendants  would  be  entitled 
to  such  change,  under  Bev.  Code  1&19,  f  2327, 
or  whether  the  action  was  for  specific  perform- 
ance of  a  contract  to  convey  real  property 
situated  in  the  county  where  the  venue  was 
laid,  in  which  case  the  action  would  be  triable 
in  such  county,  under  section  2325  subd.  1; 
there  being  no  prejudicial  error. 

Appeal  from  Circuit  Court,  Trli^  CJounty; 
N.  D.  Burch,  Judge. 

Action  by  Harold  A.  Oldham  and  others 
against  Eugene  Retley  and  others.  From  an 
order  denying  their  motion  for  a  change  of 
venue,  defendants  appeal.    Affirmed. 

Klrby,  Klrby  &  Klrby,  of  Sioux  FalLs,  for 
appellants. 

Hannett  &  Hannett,  of  Winner,  and  W.  J. 
Hooper,  of  Gregory,  for  respondents. 

SMITH,  J.  Appeal  from  an  order  denying 
appellant's  motion  for  a  change  of  venue 
from  Tripp  county  to  Minnehaha  county.  It 
Is  appeMant's  contention  that  the  complaint 
states  a  cause  of  action  for  damages  for 
breach  of  contract  only,  and  that,  as  defend- 
ants were  served  with  summons  In  Minneha- 
ha county,  they  were  entitled  to  a  change  of 
place  of  trial  to  that  county  under  section 
23U7,  Rev.  Code  1919,  while  respondents  con- 
tend that  the  action  is  for  spedflc  perfor- 
mance of  a  contract  to  convey  real  property 
situated  in  Tripp  county,  where  the  venue  of 
the  action  is  laid,  and  that  the  action  is  tri- 
able in  that  county  under  subdirislon  1, 
S  2325,  Rer.  Code  1919. 

In  the  same  action  a  demurrer  was  filed  to 
the  complaint,  which  was  overruled  by  the 
trial  court,  from  which  ruling  an  appeal  was 
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taken,  In  which  this  court  holds  that  the  com- 
plaint is  BO  indefinite  and  uncertain  that  it 
fails  to  state  a  canae  of  action  on  any  theory. 
In  such  a  situation  appellant  has  failed  to 
show  prejudicial  error,  and  the  order  of  the 
trial  court  must  be  affirmed.  For  a  state- 
ment of  the  pleadings  see  Harold  A.  Oldham 
et  al.  V.  Geo.  W.  Egan  et  al.,  184  N.  W.  24». 

WHITING,  J.,  not  sitting. 


MoDOWELL  V.  JAMESON  et  al.* 
(Nos.  4816,  4817.) 

( Supreme  Court  of   South  Dakota.    Aug.  31, 
1921.) 

1.  Executloii  «=3245  —  Assignee  of  mortgagee 
aid  snoeoooor  of  former  owner  estopped  by 
laciiM  from  qaeotloaing  validly  of  execution 
sale. 

la  an  action  by  the  assignee  of  a  mor^gee 
of  certain  mining  claims  to  foreclose  the  mort- 
gage thereon  and  determine  adverse  claims  ot 
title  to  the  property,  defendant  basing  its  claim 
of  title  on  execution  sale  under  judgments, 
plaintiff  assignee  and  the  successor  in  interest 
of  the  former  owner  of  the  property  held  es- 
topped by  their  laches  from  maintaining  the  ac- 
tion, ha-ving  stood  by  while  extensive  perma- 
nent improvements  were  made  on  the  property. 

2.  Appeal  and  error  ^»854(2)— Proper  Judg- 
ment will  aot  be  reversed  because  based  on 
wrong  reason. 

Where  the  judgment  of  a  court  is  right  ac- 
cording to  the  facts  found,  the  appellate  court 
will  not  reverse  on  the  ground  that  the  trial 
court  has  assigned  an  erroneous  or  other  reason 
therefor. 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty;  James  McNenny,  Judge. 

Action  by  James  McDowell  against  Wil- 
liam B.  Jameson  and  the  Cutting  Mining 
Company,  impleaded  with  the  Deadwood 
Gulch  Mining  Company.  B^om  a  Judgment 
for  the  Cutting  Mining  Company,  plaintiff 
and  the  impleaded  defendant  appeal.  Judg- 
ment and  orders  affirmed. 

S.  K.  Grigsby  and  Davis,  Lyon  &  Bradford, 
all  of  Sioux  Falls,  for  appellant  McDowell. 

Gaffy,  Stephens  8c  McNamee,  of  Pierre, 
for  appellant  Deadwood  Gulch  Mining  Co. 

Martin  &  Mason,  of  Deadwood,  for  re- 
spondent. 

McCOT,  J.  This  action  was  instituted  by 
plaintiff,  as  assignee  of  the  mortgagee,  to 
foreclose  a  certain  real  estate  mortgage  and 
to  determine  adverse  claims  of  title  to  cer- 
tain real  estate,  consisting  of  mining  claims 
sitiiated  in  Lawrence  county.  Two  defend- 
ants, corporations,  namely.  Cutting  Mining 
Company  and  the  Deadwood  Gulch  Mining 
Company,  interposed  answers  to  the' plain- 
tiff's   complaint.      The    defendant    Cutting 
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Mining  Company  based  its  claim  to  title 
upon  certain  execution  sales  under  Judgments 
in  favor  ot  one  Rogers  against  one  Crabtree, 
a  former  owner  of  said  real  estate.  The 
Deadwood  Gulch  Mining  Company  claims  to 
be  the  successor  in  Interest  by  virtue  of 
mesne  conveyances  from  the  said  Crabtree, 
said  former  owner.  From  findings  and  Judg- 
ment in  favor  of  the  defendant  Cutting  Min- 
ing Company,  the  plaintiff  and  the  defendant 
Deadwood  Gulch  Mining  Company  separately 
appeal.  Both  appellants,  however,  pre.sent 
their  respective  appeals  by  a  single  brief 
and  appeal  record. 

Appellants  assign  the  insnfflciency  of  the 
evidence  to  sustain  the  findings  of  fact,  and 
the  insufficiency  of  the  findings  of  fact  to 
sustain  the  condnsions  of  law  and  the  Judg- 
ment It  is  conceded  by  all  the  parties  that 
they  derive  their  claim  of  right  and  title 
from  a  common  source.  It  appears  that  one 
Crabtree  on  and  prior  to  the  6tb  day  of 
January,  1904,  was  the  owner  and  in  pos- 
session of  said  real  estate,  and  that  at  said 
time  certain  Judgments  in  favor  of  one  Rog- 
ers were  duly  entered  and  docketed  against 
said  Crabtree  in  the  circuit  court  of  Law- 
rence county;  that  thereafter,  on  the  7th 
day  of  November,  1907,  one  Lee,  then  claim- 
ing to  be  the  owner  in  fee  and  in  possession 
of  said  mining  claims,  executed  and  deliver- 
ed a  certain  real  estate  mortgage  upon  said 
mining  claims  to  secure  the  payment  of 
$50,000,  payable  five  years  after  said  date  to 
the  Western  Investment  Company;  that 
thereafter  the  said  Western  Investment  Com- 
pany assigned  the  said  mortgage  and  the  in- 
debtedness secured  thereby  to  one  Shaeffer, 
who  thereafter  assigned  the  same  to  the  ap- 
pellant McDowell.  It  Is  conceded  by  re- 
spondent that,  unless  the  respondent  and  its 
predecessors  In  Interest  acquired  title  and 
the  right  to  possession  and  ownership  of  said 
premises  under  and  by  virtue  of  certain  tax 
deeds,  execution  sales,  and  sheriff's  deeds 
issued  thereunder,  under  certain  Judgments 
in  favor  of  one  Rogers  and  against  said 
Crabtree,  entered  and  docketed  in  Lawrence 
county  on  the  Cth  day  of  January,  1904,  and 
under  a  certain  other  Judgment  quieting  title 
in  said  Rogers,  entered  and  docketed  in 
1912  in  the  drcult  court  of  said  county,  the 
plaintiff,  appellant,  and  the  defendant  Dead- 
wood  Gulch  Mining  Company  should  pre- 
vail In  this  action.  Respondent  also  pleaded 
that  the  appellants  were  guilty  of  laches, 
and  by  reason  thereof  appellants  should  be 
estopped  from  making  any  claim  of  title  or 
lien  to  the  said  premises  adverse  to  respond- 
ent. Therefore  the  real  material  Issue  first 
to  be  determined  in  this  case  is  whether  or 
not  the  evidence  and  findings  are  sufficient 
to  sustain  the  Judgment  in  favor  of  the  de- 
fendant Cutting  Mining  Company  on  the 
ground  that  the  appellant  plaintiff  and  ap- 
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pellant  Deadwood  Gulch   Mining  Company 
were  guilty  of  laches. 

[1]  The  trial  court,  from  the  findings  of 
fact,  concluded  that  the  appellant  plaintiff 
was  estopped  to  maintain  this  action  by  rea- 
son of  laches.  We  are  of  the  opinion  that 
this  conclusion  Is  fully  sustained  by  the 
facts.  It  appears  that  the  respondent  Cut- 
ting Mining  Company  Is  the  successor  in 
Interest  of  said  Rogers ;  that  Rogers  and  the 
Cutting  Mining  Company  have  been  In  the 
open,  notorious,  continuous,  and  exclusive 
possession  of  said  premises  at  all  times  since 
1911,  In  good  faith  claiming  to  be  the  owners 
thereof  under  the  sheriff's  deeds  issued  on 
execution  sales  of  said  premises  to  said  Rog- 
ers under  and  by  virtue  of  Judgments  in  his 
favor  against  said  Crabtree,  the  former  own- 
er; that  from  1811  until  the  beginning  of 
this  action  in  1919  the  said  Rogers  and  said 
Cutting  Mining  Company  paid  all  taxes  as- 
sessed and  levied  on  said  premises;  that  at 
the  time  said  Rogers  took  possession  -  of 
said  premises  the  same  were  reasonably 
worth  and  of  the  value  not  to  exceed  $6,000; 
that  said  Rogers  and  said  Cutting  Mining 
Company  have  during  the  time  of  such  pos- 
session made  permanent  improvements  and 
performed  labor  by  constructing  mining  tun- 
nels, shafts,  and  crosscuts,  and  other  mining 
improvements  and  machinery,  on  said  premis- 
es. In  value  exceeding  $70,000,  and  thereby 
increased  the  value  of  said  mining  claims 
to  over  $200,000.  All  of  the  appellante  of 
necessity  must  iiare  bad  knowledge  and  be 
charged  by  law  with  notice  of  such  posses- 
sion by  said  Rogers  and  Cutting  Mining 
Company,  and  of  the  said  Improvements  and 
labor  performed  on  said  premises  by  them, 
and  also  of  the  claim  of  ownership  made  by 
them  under  such  execution  sales.  In  Shelby 
v,  Bowden,  16  S.  D.  631,  94  N.  W,  416,  Farr 
V-.  Semmler,  24  S.  D.  290,  123  N.  W.  835.  and 
Kenny  v.  McKenzie.  25  S.  D.  485,  127  N.  W. 
597,  49  L.  R.  ▲.  (N.  S.)  782,  this  court  held 
that,  where  a  mortgagor  without  objection 
permitted  the  purchaser  at  a  foreclosure  sale 
to  take  possession  in  good  faith  of  the  mort- 
gagei  premises  so  sold  in  such  sale,  pay  the 
taxes,  and  make  Improvements  thereon,  hold 
possession  of  the  same  for  many  years,  al- 
though less  than  the  statutory  limitation, 
and  thereby  greatly  Increasing  the  value  of 
tlie  premises,  that  then  and  under  such  cir- 
cumstauces  the  mortgagor,  the  former  owner 
of  such  mortgaged  premises,  by  reason  of 
laches,  was  estopped  to  allege  or  claim,  in 
a  subsequent  action,  the  invalidity  of  such 
forwrlosurp  sale.  We  luiow  of  no  reason 
why  the  same  principle  of  law  should  not 
aiiply  in  thio  case  as  against  the  appellant 
plaintiff,  and  also  against  the  appellant  the 
Deiidwood  Gulch  Mining  Company,  and  estop 
tbem  from  now  asserting  tlie  invalidity  of 
the  execution  sales  to  Rogers. 


[2]  The  conclnatons  of  law  made  by  fbe 
trial  court  do  not  base  the  Judgment  on  the 
conclusion  that  the  appellant  Deadwood 
Gulch  Mining  Company  was  guilty  of  laches, 
but  rendered  Judgment  against  said  appel- 
lant on  the  theory  that  the  judgment  In 
the  action  to  quiet  title  rendered  in  favor 
of  said  Rogers  in  1912  was  a  bar  to  the 
said  appellant  claiming  title  in  this  action. 
However,  the  same  facts  and  same  evidence 
and  same  rules  and  principles  of  law  in  re- 
lation to  laches  and  estoppel  apply  as  well  / 
to  the  Deadwood  Gulch  Mining  Company  as 
to  the  appellant  McDowell.  If  McDowell  is 
estopped,  so  also  is  the  Deadwood  Gulch 
Mining  Company.  Where  the  Jad^ment  of 
a  court  is  right  according  to  the  facts  found, 
the  appellate  court  will  not  reverse  the  same 
on  the  ground  that  the  trial  court  has  as- 
signed an  erroneous  or  other  reason  therefor. 
In  re  Yankton-Clay  County  Drainage  Ditch, 
38  S.  D.  168,  160  N.  W.  782.  When  it  is 
found  and  determined  that  appellants  are 
estopped  to  make  and  set  up  adverse  claims 
of  title  and  liens  against  the  respondent 
Cutting  Mining  Company,  it  then  becomes 
unnecessary  and  unavailing  to  pass  upon 
any  of  the  other  assignments  of  error  relat- 
ing to  the  regularity  of  the  procedure  by 
which  any  of  these  parties  acquired  their 
rights. 

The  Judgment  and  orders  appealed  Stom, 
under  both  appeals,  are  affirmed, 

WHITING,  J.,  not  sitting. 


MURPHY  V.  SIOUX  FALLS  SERUM  CO. 
(No.  4806.) 

(Supreme  Conrt  of  Soath  Dakota.     Aug.  81, 
1921.) 

1.  Druggist  «s>IO  — Complaint  held  to  state 
causa  of  action  against  manufacturer  »f 
serum. 

In  an  action  for  death  of  plaintiff's  hogs, 
caused  by  poisonons  condition  of  seram  manu- 
factured by  defendant  with  which  the  bogs 
had  been  vaccinated,  complaint  held  to  state  a 
good  cause  of  action  in  negligence  in  preparing 
the  ■ernm. 

2.  Druggist  «=>I0  — Prima  fade  ease  made 
against  serum  manufacturer. 

In  an  action  for  death  of  liogs  vaednated 
with  seram  manufactured  by  defendant,  plain- 
tiff, by  showing  that  the  serum  was  properly 
administered  and  that  the  malignant  edema 
causing  death  developed  at  the  place  where  the 
serum  was  injected,  established  a  prima  facie 
case,  which  the  defendant  could  rebut  by  show- 
ing that  the  serum  had  been  prepared  accord- 
ing to  the  approved  method  and  carefully  pre- 
pared and  properly  tested,  bottled,  sealed,  and 
labeled,  and  that  all  reasonable  care  bad  l>een 
eserdsed  to  exclude  poisonous  or  deleterious 
matter. 
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3.  Drugglit   «s9lO— Evldvnoe  of  bm  of   Mr- 
am  on  other  hogs  withoat  Injary  adnlsslMo. 
In  action  for  death  of  boga  following  Tse- 
dnation  with  aerum  manufactnred  by  defend- 
ant, in  which  it  was  claimed  that  the  defend- 
ant  had   been   negligent   in   the   manafactnre 
thereof,  defendanfa  testimony  that  the  same 
identical  lot  of  seram  that  had  been  used  by 
plaintiff  had  been  used  on  other  bogs  and  that 
no  Injar;  had  resulted  1^24  admissible. 
McCoy,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Bon  Homme 
County ;  R.  B.  Tripp,  Judge. 

Action  by  Dennis  Murpby  against  the 
Sioux  FallB  Serum  Company.  From  judg- 
ment for  plaintiff  and  from  order  denying 
motion  for  new  trial,  defendant  appeaU. 
Judgment  and  order  reversed. 

Lynch  tc  Doyle  and  Louis  H.  Smith,  all  of 
Slonz  Falls,  for  appellant. 

C.  C.  Puckett,  of  Tyndall,  and  Sbnll,  Gill. 
Sammis  &  Stilwlll,  of  Sioux  City,  Iowa,  for 
respondent 

POLLET,  P.  J.  Plaintiff  employed  a  vet- 
erinary surgeon  to  vaccinate  certain  hogs  for 
the  prevention  of  hog  cholera.  The  hogs 
were  vaccinated  with  serum  and  virus  manu- 
factured by  defendant.  Immediately  follow- 
ing the  vaccination  a  considerable  number  of 
the  hogs  contracted  malignant  edema  and 
died.  Plaintiff,  claiming  that  the  death  of 
his  hoga  resulted  from  the  impure  and  poison- 
ous condition  of  the  serum  used,  brought  this 
action  against  defendant  for  the  recovery  of 
the  loss  of  bis  hogs.  Flalntlfl  had  Judgment, 
and  defendant  appeals. 
In  his  complaint  plaintiff  alleges: 
"That  the  said  virus  and  serum  is  an  immi- 
nently dangerous  and  poisonous  substance,  and 
the  defendant,  by  reason  of  the  facts  herein 
stated,  owed  a  duty  to  the  plaintiff  to  exer- 
cise the  greatest  of  care  in  preparing  the  same 
and  in  hermetically  sealing  the  bottles  in  which 
contained,  and  in  all  other  respects  to  so  handle 
the  same  as  not  to  permit  the  same  to  become 
contaminated  with  poisonous  substances,  or 
permit  its  own  chemical  action  to  so  change 
the  substance  as  to  inflict  injury  to  the  animals 
for  which  it  v&a  so  prepared  and  intended; 
*  *  *  that  the  said  virus  and  serum  was  not 
free  from  impurities,  but,  on  the  contrary,  the 
said  defendant  so  prepared  the  same  as  to  per- 
mit the  Bsme  to  be  or  become  impure  and  con- 
taminated with  the  germs  of  tetanus  'or  other 
foreign  or  injurious  substances,  by  reason 
whereof  90  of  the  said  shoats  became  infected 
from  and  by  means  of  the  injection  of  said 
Ttrus  and  serum  and  died  from  the  effects 
thereof,  without  any  fault  or  negligence  on  the 
part  of  this  plaintiff,  and  notwithstanding  that 
this  plaintiff  used  and  exercised  due  care  in  the 
treatment  and  care  of  the  said  shoats  after  they 
became  so  infected  and  in  attempting  to  save 
them  from  the  effects  of  such  infection." 

[1, 2]  These  allegations  state  a  cause  of  ac- 
tion against  defendant,  and  they  also  outline 
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uud  suggest  the  theory  on  which  plaintiff 
founds  his  rU^t  of  recovery;  L  &,  that  de- 
fendant was  guilty  In  some  degree  of  negli- 
gence or  want  of  care  In  preparing  or  preserv- 
ing the  vims  or  serum  that  was  used  by  the 
plaintiff.  Plaintiff  proved  the  use  of  the 
serum,  that  it  had  been  properly  adminis- 
tered, and  the  death  of  his  hogs,  and  rested. 
Defendant  then  moved  for  a  direct*^  ver- 
dict This  motion  was  overruled,  and  we 
think  properly  so.  Plaintiff,  by  showing  that 
the  senun  was  properly  administered,  and 
that  the  malignant  edema  that  caused  the 
death  of  the  bogs  developed  at  the  place 
where  the  seram  was  injected  into  the  hog, 
made  ont  a  prima  facie  case. 

[3]  In  order  to  rebut  this  prima  fade  case. 
It  was  competent  for  the  defendant  to  show 
that  the  serum  had  been  prepared  according 
to  the  approved  method  of  preparing  serum, 
that  it  had  been  carefully  prepared  and  prop- 
erly tested,  bottled,  sealed,  and  labeled,  and 
that  all  reasonable  care  had  been  exercised 
to  prevent  any  poisonous  or  deleterious  mat- 
ter from  entering  into  the  same.  Defendant 
offered  to  prove  these  facts,  but  the  evideuce 
offered  was  ruled  out  because  the  evidence. 
In  the  form  in  which  it  was  offered,  was  In- 
competent Defendant  then  offered  to  prove 
that  some  of  the  same  Identical  lot  of  serum 
that  was  used  on  plaintiff's  hogs  had  been 
used  on  other  hogs  and  that  no  injury  re- 
sulted. This  was  objected  to  as  immaterial, 
and  the  objection  sustained.  This  was  error 
of  a  prejudicial  nature.  If  it  bad  been 
shown  that  some  of  the  same  identical  serum 
that  was  used  on  defendant's  hoKS  hud  been 
used  mt  other  hogs,  and  that  no  injurious  re- 
sults followed,  the  Jury  would  have  been 
warranted  in  inferring  that  plaintiff's  hogs 
contracted  the  disease  which  caused  their 
death  from  some  other  source  than  the  use 
of  the  serum.  It  is  shown  by  the  evidence 
that  the  spores  or  bacilli  of  malignant  edema 
exist  on  the  ground.  In  the  earth,  and  in  dirt ; 
that  they  may  be  picked  up  and  carried  about 
by  any  one  on  the  feet  and  are  carried  about 
In  the  dust;  that  they  are  also  on  the  skins 
of  animals;  and  that  the  only  way  their 
prespnee  may  be  detected  Is  by  microscopic 
examination.  It  is  altogether  possible  that 
the  spores  of  the  disease  that  caused  the 
death  of  the  hogs  may  have  been  In  the  vessel 
that  contained  the  serum  when  It  was  being 
used  or  they  may  have  been  in  the  syringe 
that  was  used  to  Inject  the  aerum  into  the 
hogs,  or  they  may  have  been  deposited  in  the 
serum  by  the  wind  while  It  was  being  used. 

For  the  error  in  excluding  the  above  testi- 
mony, a  new  trial  must  be  awarded. 

The  Judgment  and  order  appealed  from  are 
reversed. 

McCOY,  J.,  dissents  on  the  ground  that  ap- 
pellant has  pointed  out  nc  error. 
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LUMRY  V.  KRYZMARZICK. 

(Supreme  Conrt  of  North  Dakota.    Jane  22, 
1921.    Rehearing  Denied  Sept  10,  1921.) 

(Siillahus  hy  tho  Court.) 

1.  Sales  ®=32 1 8V2— Delivery  Indicates  Intention 
to  pass  title,  bvt  Is  not  conclusive  of  Imniedi- 
ate  transfer. 

In  an  action  to  recover  the  purchase  price 
of  a  Becondhand  tractor  plowing  outfit  alleged 
to  have  been  sold  and  delivered  to  the  defend- 
ant, where  the  evidence  was  conflicting  as  to 
the  place  where  delivery  was  to  be  made — 
whether  upon  plaintiff's  farm  where  the  tractor 
was  situated  when  the  contract  was  made,  or 
upon  the  defendant's  farm  some  25  or  30  miles 
distant — but  where  there  was  no  dispute  as  to 
the  obligation  assumed  b;  the  seller  to  put  the 
outfit  in  fair  worlcing  condition  for  plowing, 
and  where  the  evidence  showed  that  the  engine 
had  never  been  pat  in  fair  working  condition, 
it  is  held: 

Delivery,  in  the  sense  of  diange  of  physical 
possession  from  the  seller  to  the  buyer,  while 
a  strong  indication  that  the  parties  intend  to 
pass  title,  is  not  conclusive  of  an  intention  to 
transfer  title  immediately. 

2.  Sales  «=>20l(l)— Where  seller  was  to  n- 
pair  after  delivery,  inferred  that  title  was  not 
to  pass  prior  thereto. 

Where,  after  delivery  to  the  purchaser  in 
the  circumstances  disclosed  in  the  evidence, 
work  of  a  substantial  character  remained  to  be 
done  by  the  seller  to  put  the  property  in  a 
condition  in  which  it  would  be  of  some  use  to 
the  purchaser,  it  is  a  fair  inference  that  the 
parties  did  not  intend  that  title  should  pass  un- 
til this  work  was  done. 

3.  Sales  «=»347(6)— Buyer  may  dwfend  for  selU 
er's  breach  notwithstanding  prior  failure  to 
rescind. 

Where  title  has  not  passed  ander  a  contract 
for  the  sale  of  specific  property,  and  where 
the  seller  has  been  guilty  of  a  substantial 
breach  of  the  contract,  the  purchaser  may  de- 
fend an  action  for  the  price  notwithstanding  his 
prior  failure  to  effect  a  rescission  of  the  con- 
tract 

(Additional  Svllobus  hy  Editorial  Staff.) 

4.  Sales  «=>20O(4)  —  Buyer  held  not  to  have 
waived  condition  precedent  requiring  seller  to 
furnish  parts. 

Where  the  supplying  of  parts  for  machinery 
sold  was  a  condition  precedent  to  the  passing 
of  title,  held,  that  any  acts  of  the  defendant 
buyer  in  transporting  the  machinery  for  the 
purposes  of  convenience  in  performing  the  con- 
tract did  not  constitute  •  waiver  of  such  con- 
dition precedent 

Appeal    from     District    Court,     McLean 

County;   Nuessle,  Judge. 

Action  by  O.  H.  Lumry  against  Andrew 
KryzmarziclL  From  a  Judgment  for  plaintiff 
and  an  order  denying  a  motion  for  new  trial, 
the  defendant  appeals.  Reversed  and  re- 
manded, with  directions  to  enter  a  Judgment 
of  dLsniLssal. 


J.  A.  Hyland,  of  Blsmardc,  and  R.  L.  Fra- 
ser,  of  Garrison,  for  appellant. 
J.  B.  Nelson,  of  Garrison,  for  respondent. 

BIRDZEfLL,  J.  This  is  an  appeal  from  a 
judgment  in  favor  of  the  plaintiff  and  from 
an  order  denying  the  defendant's  motion  for 
a  new  trial.  The  action  is  one  to  recover 
the  purchase  price  of  a  secondhand  gasoline 
tractor  plowing  outfit  alleged  to  have  been 
sold  and  delivered  to  the  defendant  In  the 
Bprlng  of  1919.  It  was  tried  to  the  court 
without  a  Jury.    The  facts  are  as  follows: 

The  plaintiff  is  a  dealer  in  implements  at 
Garrison,  N.  D.;  the  defendant  a  farmer 
living  in  the  vicinity.  In  the  fall  of  191S, 
the  defendant,  being  prospectively  Interested 
in  the  purchase  of  a  tractor  for  the  following 
year,  talked  with  the  plaintiff  concerning  the 
purchase  of  a  1912  model  45  horse  power 
Mogul  tractor  wbldb.  the  plaintiff  owned. 
The  tractor  bad  been  acquired  aecondband 
and  wag  then  located  8  or  9  miles  south  of 
Douglas  upon  the  plaintiff's  farm  and  some 
25  or  30  miles  distant  from  the  defendant's 
farm.  They  also  talked  of  the  purchase  and 
sale  of  a  10-bottom  lever  lift  Oliver  engine 
plow  which  was  at  the  time  ^tuated  at  Rose- 
glen,  about  16  miles  from  the  location  of 
the  engine.  The  plaintiff  and  defendant 
went  to  look  at  the  engina  It  had  not  been 
used  that  year,  but  the  plaintiff  stated.  In 
answer  to  a  query  as  to  whether  it  would 
run,  that  one  McDonald,  who  had  previously 
run  it  for  the  plaintiff,  said  that  he  could 
start  It  In  15  minutes.  The  defendant  in- 
spected the  machine  particularly  with  ref- 
erence to  its  bearings  which,  In  his  opin- 
ion, were  not  badly  worn.  Negotiations  were 
renewed  in  February  or  March  of  the  follow- 
ing winter,  and  some  time  in  March  an 
agreement  was  reached  whereby  the  defend- 
ant agreed  to  pay  $1,600  for  the  engine,  the 
plows,  and  a  cook  car;  the  plaintiff  agree- 
ing to  turn  the  engine  over  to  the  defendant 
"in  good  working  order."  The  evidence  Is 
conflicting  as  to  the  portion  of  the  agreement 
relating  to  the  delivery  of  the  engine;  the 
plaintiff  contending  that  he  agreed  to  deliver 
it  upon  his  own  place  where  It  was  then 
standing,  and  the  defendant  that  delivery 
was  to  be  made  upon  his  farm  which,  aa 
stated,  was  some  25  or  80  miles  distant; 
and  that  the  plaintiff  not  only  agreed  to  do 
this  but  to  start  plowing  with  it  The  plain- 
tiff, at  the  defendant's  request,  made  ar- 
rangements to  have  .the  plows  moved  to  a 
certain  corner  where  they  could  be  picked 
up  by  the  engine  en  route  to  the  defendant's 
farm.  Some  time  after  the  deal  was  made 
(about  April  20th),  the  plaintiff  sent  Frank 
McDonald  out  to  get  the  engine  In  shape 
for  delivery.  The  Ignition  system  was  lack- 
ing, the  plaintiff  having  taken  off  the  mag- 
neto to  preserve  it    In  making  the  sale  he 
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agreed  to  repair  the  magneto,  or.  If  it  could 
not  be  made  to  work  properly,  that  be  would 
supply  a  new  Atwater-Kent  system. 

McDonald,  with  a  belper,  worked  on  the 
engine  8  or  10  days  before  attempting  to 
more  it  on  the  road  to  the  defendant's  place, 
and  it  required  approximately  10  days  more 
to  move  the  engine  to  the  defendant's  farm. 
McDonald  accounts  for  the  time  consumed 
on  the  road  by  stating  that  the  weather  was 
rainy,  the  roads  muddy,  and  that  they  got 
stuck  several  times.  The  defendant  sent 
for  the  extension  arms  and  other  parts  that 
conld  be  more  conveniently  hauled  than  tak- 
en with  the  tractor.  McDonald  was  paid  for 
the  work  done  on  the  tractor  by  Lumry,  the 
plaintiff,  and  it  seems  that  be  made  out  a 
separate  bill  to  the  defendant  Kryzmarzlck 
for  moving  the  machinery  amounting  to 
about  $165,  which  account  has  never  been 
paid  by  the  defendant  and  is  assigned  to  the 
plaintiff  in  this  action  but  not  included  in 
the  complaint  McDonald  purchased  from 
the  Standard  Oil  Company  some  kerosene 
and  gasoline  needed  for  moving  the  ma- 
chine, and  directed  it  to  be  charged  to  the 
defendant.  The  defendant  denies  that  he 
authorized  this,  but  be  paid  the  bill.  When 
the  machinery  reached  the  defendant's 
farm,  the  plows  were  bitched  on  and  Mc- 
Donald started  to  plow.  After  going  about 
10  rods  the  engine  stopped.  McDonald 
says  this  was  because  the  plows  were  not 
scouring,  but  the  defendant  contends  it  was 
because  the  engine  did  not  have  sufficient 
power  to  puU  the  plows.  There  were  not 
as  many  plows  attached. as  the  engine  was 
supposed  to  be  capable  of  pulling.  The  en- 
gine bad  thus  far  been  run  on  batteries, 
and  as  McDonald  was  leaving  he  took  them 
off  to  use  on  another  engine  belonging  to  the 
plaintiff.  Another  ignition  system  was  later 
put  on.  At  the  time  McDonald  left  the  en- 
gine with  the  defendant,  he  stated  that  there 
waa  a  loose  stud  bolt  on  one  of  the  cylinders, 
but  that  it  would  give  no  particular  trouble 
and  advised  leaving  it  until  the  season's 
work  was  done,  as  It  was  then  getting  late. 
This  stud  bolt  was  later  chiseled  out  by  one 
Krause,  a  man  the  defendant  bad  hired  to 
operate  the  engine.  One  cylinder  was 
found  to  be  cracked  and  leaking;  that  is, 
water  was  leaking  from  the.  water  Jacket  in- 
to the  combustion  chamber.  It  is  claimed 
by  the  plaintiff  that  this  ci:ack  was  caused 
by  the  chiseling  operations,  and  by  the  de- 
fendant that  the  crack  was  there  before  any 
work  was  done  to  remove  the  stud  bolt ;  one 
of  the  plaintiff's  witnesses  testifying  that 
be  saw  the  crack  before  the  stndbolt  was 
chiseled  out.  The  plaintiff  meanwhile  bad 
hired  one  Kitts  to  put  an  Atwater-Kent  Igni- 
tion system  on  the  tractor,  and  while  be 
was  working  with  It,  it  became  apparent  that 
a  new  cylinder  was  required.  The  defendant 
requested  the  plaintiff  to  supply  this  cylin- 


der and  claims  that  be  told  the  plaintiff 
that  if  he  did  not  do  so  the  deal  would  be 
off.  The  plaintiff  agreed  to  furnish  it  A 
cylinder  was  supplied,  but  it  did  not  fit  and 
before  It  could  be  put  on  several  inches  had 
to  be  cut  off  one  end  and  adjustments  made 
for  connecting  It  with  the  water  pipes.  It 
bad  originally  been  difficult  to  start  the  en- 
gine, a  Ford  automobile  having  been  found 
useful  for  thia  purpose.  But  after  the  new 
cylinder  was  put  in,  it  apparently  could  not 
be  started  with  a  small  tractor  capable  of 
pulling  six  plows  which  the  defendant  at- 
tached to  It  by  a  belt  for  the  purpose  of 
turning  tbe  engine  over.  The  tractor  In 
question  bas  not  been  used  since,  and  the 
cook  car  has  been  blown  to  pieces.  The  de- 
fendant, through  his  attorney,  very  soon  aft- 
er the  demcmstrated  inability  of  the  tractor 
to  work,  served  upon  the  plaintiff  a  pur- 
ported resdsaion  notice  which  was  defective 
In  tbat  it  did  not  include  an  offer  to  return 
the  cook  car.  Soon  after  tbe  settlement  date 
this  action  was  brought. 

The  trial  court  found  In  substance  that 
tbe  plaintiff  warranted  the  engine  to  be  In 
good  working  order;  tbat  the  place  of  deliv- 
ery agreed  upon  was  the  plaintiff's  farm; 
that  delivery  was  made  thereat  according 
to  tbe  terms  of  tbe  contract;  that  tbe  de- 
fendant accepted  the  property  and  removed 
it  to  his  premises ;  that  the  engine  was  not 
at  tbe  time  in  good  working  order  as  war- 
ranted ;  and,  as  a  conclusion  of  law,  it  was 
found  that  while  there  was  a  breach  of  war- 
ranty there  waa  not  a  sufSdent  rescission  of 
the  sale  contract  Judgment  was  entered 
for  tbe  plaintiff  but  without  prejudice  to  the 
rigbt  of  tbe  defendant  to  bring  an  acti<«  for 
damages  fat  breach  of  warranty. 

[1,  2]  We  are  of  the  opinion  tbat  tbe  trial 
court  erred  in  holding  that  there  was  an  ac- 
cefptence  of  tbe  engine  by  tbe  defendant. 
While  the  testimony  is  not  harmonious  on 
the  subject  as  to  where  delivery  was  to  be 
made,  it  is  notable  that  the  plaintiff  testifies 
to  no  particular  conversation  with  reference 
to  this  subject;  his  testimony  consisting 
largely  of  tbe  conclusion  that  be  was  to 
make  delivery  upon  his  place.  Tbe  defend- 
ant testifies  specifically  tbat  tbe  agreement 
was  that  the  engine  was  to  be  delivered  to 
bim  upon  bis  farm  In  fair  working  condi- 
tion for  plowing.  It  is  to  be  noted  In  this 
connection  that  the  engine  was  taken  to  the 
defendant's  place  by.  the  man  whom  the 
plaintiff  had  employed  to  repair  it.  These 
repairs  must  have  been  somewhat  extensive, 
for  they  required  at  least  eight  days  of  the 
time  of  the  repair  man  and  tbe  belper.  It  Is 
a  matter  of  some  significance,  too,  that 
though  this  repair  man  was  working  for 
wages  at  different  Jobs,  be  never  pressed  bis 
claim  vipoa  the  defendant,  but  assigned  it 
to  the  plaintiff,  and  tbe  plaintiff  bas  not 
seen  fit  to  include  It  In  tuis  action,  though 
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It  amounts  to  about  $165.  The  trial  conrt 
laid  stress  on  the  fact  that  the  defendant 
paid  for  the  kerosene  and  gasoline  that  had 
been  charged  to  him  as  showing  that  the 
moving  of  the  engine  was  his  obllgatloa  To 
our  minds  this  Is  not  a  strong  circumstance, 
as  the  amount  Involved  would  be  so  small 
that  the  defendant  might  not  care  to  pro- 
test Its  payment  The  plaintiff,  It  must  be. 
borne  In  mind,  had  the  burden  of  proof  up- 
on this  question  of  deUvery,  and  with  the 
evidence  in  the  condition  It  Is,  we  are  of  the 
opinion  that  this  burden  waa  not  sufficiently 
sustained. 

The  evidence,  however,  la  conflicting,  and 
the  trial  court  found  In  favor  of  the  plaintiff. 
It  might  therefore  be  reasonably  urged  that 
we  should  not  disturb  the  finding  of  the  trial 
court.      Even    though    superior    weight    be 
given  to  the  opinion  of  the  trial  court.  In  so 
far  as  credibility  Is  Involved,  stffl  we  are  of 
the  opinion  that  the  Judgment  Is  erroneous; 
for.  In  view  of  the  facts  which  are  dearly 
established,  the  case  does  not  properly  turn 
upon  the  technical  circumstance  as  to  where 
delivery  was  to  be  made  or  as  to  who  was  to 
pay  the  expenses  of  moving.    Admittedly  the 
engine,  at  the  time  It  was  moved,  was  not 
equipped  with  an  Ignition  system.    The  plain- 
tiff admits  that  he  agreed  to  Install  the  mag- 
neto in  proper  working  condition  or  furnish 
a  new  Atwater-Kent  system.    Up  to  the  time 
the   machine  was  left  on   the  defendant's 
place  neither  had  been  BUPpUed,  and  conse- 
quently there  was  lacking  a  vital  part  of 
a  gasoline  or  kerosene  engine.    It  had  been 
moved  with  batteries  belonging  to  the  plain- 
tiff   and  these  were  promptly  taken  for  use 
on  another  of  plaintirs  engines.     By  the 
time  an  Ignition  system  was  instaUed,  the 
crack  In  the  cylinder  had  been  discovered, 
and    the    evidence    concerning    this    erack 
rafsps  a  strong  probability  that  It  had  been 
caused  by  frost.     At  least,  this  probability 
Is  as  strong  as  that  it  had  been  caused  by  the 
removal  of  the  broken  stud  bolt    The  out- 
standing ultimate  fact  Is  that  no  tractor  has 
bpen  supplied   to  the  defendant  capable  of 
doing  satisfactory  work  plowing  or  In  fair 
working  condition  for  plowing.    Whether  the 
engine  was  In  proper  condition  for  plowing 
could  not  readily  be  determined  by  Its  per- 
formnnoe  on  the  road  while  moving,  and  It 
would  hardlv  be  a  fair  presumption  that  the 
defcndnnt  accepted  It  for  this  purpose  with 
an  Ignition  syrtem  lacking  and  with  a  crack- 
ed cylinder. 

[4]  The  supplying  of  these  parts  was  clear- 
ly a  condition  precedent  to  the  passing  of 
title  to  the  defendant,  and  any  acts  of  his 
by  way  of  participation  in  transporting  the 
machinery  or  In  changing  the  physical  posi- 
tion for  the  purposes  of  convenience  In  fa- 
cilitating a  full  performance  of  the  contract 
cannot  be  said  to  con«tltttte  a  waiver  of 


their  effect  as  conditions  precedent    It  Is 
not  shown  that  he  made  any  Inspection  of 
the  engine  after  the  repairing  was  supposed 
to   have   been   done  and   before  McDonald 
started  on  the  Journey  to  his  place.    Clear- 
ly, he  did  not  con&tltute  McDonald  his  agent 
for  the  purpose  of  accepting  the  engine.    At 
most,  his  authority  on  behalf  of  the  defend- 
ant was  limited  to  the  mere  transportation 
of  the  machinery  to  his  place.     McDonald 
indisputably  waa  employed  by  the  plalirtiff 
to  put  the  engine  Into  deliverable  condition, 
and  any  judgment  he  exercised  with  refer- 
ence to  Its  rimnlng  condition  would  be  a 
Judgment  exercised  on  behalf  of  the  plaintiff, 
not  the  defendant.    Certainly  McDonald  was 
not  constituted  both  Judge  and  Jury  to  bind 
both  parties  by  his  action.    There  Is,  In  fact, 
no  evidence  that  the  defendant  ever  accept- 
ed the  engine  in  Its  present  condition  or  that 
he  was  wlUlng  to  accept  It  until  It  was 
rendered   capable   of   doing   the   work    for 
which  the  plaintiff  agreed  to  Supply  It    The 
burden  of  putting  It  In  that  condition  re- 
mained all  the  time  on  the  plaintiff,  and  this 
burden  amounted  to  a  condition .  precedent 
to  the  pas&ing  of  title.    And,  as  stated,  in 
our  opinion  Its  effect  as  a  condition  preced- 
ent Is  not  modified  or  waived  by  any  par- 
ticipation of  the  defendant  in  the  physical 
delivery  of  the  property.    It  Is  true  that  de- 
livery Is  one  of  the  strongest  circumstances 
Indicative  of  Intention  to  transfer  title  im- 
mediately.    WlUiston  on  Sales,  {  265.     But 
where    delivery    of   physical    possession    is 
made  only  as  a  step  In  the  performance  of 
the  contract  and  for  the  purpose  of  better 
enabling  the  seller  to  perform  his  remain- 
ing obligations,  the  delivery  Is  conditional 
only  and  does  not  control  the  passing  of 
title.     And  this  is  particularly  true  where 
the  thing  delivered  is  not  capable  of  being 
used  by  the  buyer  without  a  more  complete 
fulfillment  of  the  seller's  obllgationSL     See 
Kltson  Machine  Co.  t.  Holden,  74  Vt  104,  52 
Atl.  271. 

[3]  Since,  In  our  opinion,  title  did  not 
pass  to  the  defendant  It  Is  Immaterial 
whether  the  contract  was  properly  rescind- 
ed or  not  The  notice  of  purported  rescis- 
sion which  was  promptly  given  wag  at  any 
rate  sufficient  to  apprise  the  plaintiff  that 
the  defendant  refused  to  recognize  the  con- 
tract as  being  any  longer  binding  upon  him 
In  view  of  the  failure  to  perform  on  bis 
part 

For  the  reasons  stated,  we  are  of  the  opin- 
ion that  the  judgment  In  favor  of  the  plain- 
tiff is  erroneous,  and  it  Is  reversed.  The 
ease  la  remanded,  with  directions  to  enter  a 
Judgment  of  dismissal;  defendant  to  recov- 
er his  costs. 


ROBINSON,  O.  X,  and  OHRISTIANSON 
and  BRONSON,  JJ.,  concur. 
GRACE,  J,  concurs  la  the  remit 
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MUNDON  V.  QREENAMEYER  at  al.* 
(No.  48601.) 

(Supreme  Court  of  South  Dakota.   Aug.  SI, 
1821.) 

1.  Compromise  and  settlement  «=»24— Wheth- 
er there  was  a  settlement  of  buyer's  claim 
for  damages  for  breach  of  warranty  held  for 
the  Jury. 

In  an  action  by  the  hnyer  of  cattle  for 
breach  of  warranty  of  sonndneBS  and  fitness, 
the  question  of  whether  the  return  of  the  cat> 
tie  to  the  seller  and  the  cancellation  of  the  pnr> 
cfaase-moner  notes,  coyerlng  the  full  purchase 
price,  was  a  complete  settlement  and  adjust- 
ment of  all  claiims,  including  the  buyer's  claim 
for  damages,  held  for  the  jury. 

2.  Appeal  and  error  «=9994(2)  —  Appellata 
court  will  act  review  verdict  Involving  pass- 
ing on  credibility  of  witnesses. 

Where  it  was  necessary  for  the  jury  in 
rendering  yerdict  to  pass  upon  the  credibility 
of  the  witnesses,  the  verdict  win  not  be  dis- 
turbed. 

3.  Appeal  aad  error  ^9 1 001  (I)— Verdict  not 
reversed  where  trial  court  would  not  have 
been  JustMtfd  In  directing  a  different  verdict. 

A  verdict  will  not  be  reversed  on  appeal, 
where  the  trial  court  would  not  have  been  jus- 
tified in  directing  a  different  verdict. 

4.  Appeal  and  error  «=9l005(3)  —  Approved 
verdlet  on  oonfllcting  evidence  oonclusive. 

Where  the  evidence  is  confiictfng,  and  a  mo- 
tion for  new  trial  has  been  denied,  the  verdict 
of  the  jury  is  conclusive  on  appeal,  the  only 
question  hi  such  case  being  whether  there  ia 
suflSdent  evidence  to  support  the  verdict;  evi- 
dence contradictory  thereof  being  immaterial. 

5.  New  trial  «=3l08(l)— Newly  disoovered  evl- 
denea  held  Insufllolent  to  change  result. 

Denial  of  motion  for  new  trial  on  ground  of 

aewly  discovered  evidence  was  not  error,  where 

•uch  evidence  related  to  one  defense,  and  there 

'  was  sufficient  evidence  to  sustain  a  difCerent  de- 

fenae. 

6.  Appeal  and  error  «=9l052(8),  1096(4)— Er- 
rors relating  to  one  defense  harmless,  where 
evidenea  la  suflleleot  to  sustain  different  de> 
fensa. 

Where  there  is  evidence  sufficient  to  sustain 
one  of  several  distinct  defenses,  alleged  error  as 
to  matters  of  evidence  relating  wholly  to  other 
defenses  ia  irrelevant  and  becomes  immaterial, 
and  the  wrongful  exclusion  or  admission  of  such 
evidence  would  be  nonprejudicial  error. 

7.  Appeal  and  error  «s»l03l(t)  —  Error  pre- 
sumed to  affect  only  separate  cause  of  aoUoa 
or  defense  to  which  It  relates. 

Under  Rev.  Code  1919, 1 2544,  it  wiU  be  pre- 
sumed that  error  affects  only  the  one  separate 
cause  of  action  or  defense  to  which  it  relates. 

8.  Appeal  and  error  «s>l032(l)  —  Appellant 
mast  show  prejudicial  error. 

Under  Bev.  Code  1919,  S  2544,  where  there 
were  several  distinct  defenses,  the  plaintiff  has 
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the  burden,  on  appeal  from  a  general  verdict 
for  defendant,  to  show  from  the  record  that 
the  verdict  of  the  jury  was  founded  upon  the 
particular  defense  to  which  the  alleged  errors 
relate,  and  not  upon  the  defense  wherein  no 
error  appears. 


Appeal  from  Circuit  Court,  Spink  County; 
Alva  B.  Taylor,  Judge. 

Action  by  N.  E.  Mundon  against  A.  G. 
Greenameyer  and  another.  From  Judgment 
for  defendants,  and  from  order  denying  mo- 
tion for  new  trial,  plaintiff  appeals.  Af- 
firmed. 

See,  also,  182  N.  W.  630. 

W.  V.  Bruell,  of  Redfleld,  tor  appellant 
M.  Morlarty,  of  Redfleld,  for  respondents. 

SMITH,  3.  Plalatur  was  engaged  in  farm- 
ing and  stockralslng  In  Splnlc  county.  The 
defendants  were  dealers  In  cattle,  and  had 
on  hand  at  Harrold  a  large  herd  of  Here- 
forda.  In  January,  1917,  the  plaintiff  pur- 
chased of  defendants  70  head  of  h^fers  out 
of  said  herd,  which  defendants  stated  would 
deliver  calves  during  the  spring  of  1917 ;  the 
agreed  price  was  |eO  a  head.  Plaintiff  also 
purchased  two  bulls,  three  years  old,  at  the 
agreed  price  of  $100  per  head.  The  tota'< 
purdiase  price  was  |4l,400.  Plaintiff  paid  no 
part  of  the  purchase  price,  but  gave  his  note 
and  n  chattel  mortgage  on  the  stock,  due 
and  payable  In  six  months,  with  an  agree- 
ment that  the  same  should  be  renewed  at  ma- 
turity for  an  additional  six  months.  Plain- 
tiff stated  to  defendants  that  he  was  pur- 
chasing said  stock  to  place  on  his  farm  for 
breeding  purposes,  and  to  secure  a  crop  of 
calves  the  ensuing  spring.  The  defendants 
selected  the  heifers  from  the  herd,  and  as- 
sured plaintiff  that  they  were  suitable  for 
breeding  purposes,  and  were  all  right,  and 
such  as  he  desired.  The  cattle  were  deliver- 
ed at  Redfleld,  and  placed  upon  plalntilTs 
farm  about  three  miles  north.  The  plaintiff 
had  abundance  of  feed  and  water  and  good 
shelter  and  bams  for  the  stock  during  the 
winter.  During  the  calving  season  the  spring 
of  1917,  It  developed  that  the  heifers  were 
aflUcted  with  an  Infectious  disease  known 
as  infectious  abortion,  by  reason  of  which  4 
of  said  heifers  did  not  calve  and  46  lost  their 
calves,  and  only  20  produced  healthy  calves. 
When  plaintiff  learned  that  the  cattle  were 
diseased  he  oommimlcated  the  facts  to  the 
defendants,  who  advised  plaintiff  to  hold  the 
cattle,  assuring  plaintiff  that  the  cattle  would 
get  well,  and  he  would  come  out  all  right, 
that  the  cattle  would  gain  In  weight  and 
make  plaintiff  money  at  prices  which  could 
be  obtained  In  the  fall,  and  advised  plaintiff 
to  feed  them  and  give  them  special  care.  The 
note  and  mortgage  became  due  In  July,  and. 
in  accordance  with  the  agreement,  was  re- 
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newed  for  anotber  six  months,  and  another 
mortgage  given  on  the  cattle  for  the  amount 
of  principal  and  Interest  tbea  due.  In  Sep- 
tember, 1917,  without  notice  to  defendants, 
plaintiff  shipped  two  carloads  of  said  cattle 
to  the  defendants  at  Sioux  City,  whereupon 
the  defendant  Greenameyer,  In  charge  of  de- 
fendants' business  at  that  place,  received 
and'  sold  said  cattle,  and  advised  plaintiff 
to  feed  the  balance  of  the  cattle,  and  that 
he  would  send  a  man  up  there  to  see  about 
them ;  that  thereafter  In  October  defendants 
sent  a  man  to  Bedfield,  and  the  plaintiff  turn- 
ed over  the  balance  of  the  cattle,  including 
the  calves,  at  which  time  plaintiff  alleged  it 
was  understood  that  the  notes  and  mortgage 
were  to  oe  surrendered  to  the  plaintiff  forth- 
with and  canceled,  and  that  the  defendants 
were  to  reimburse  plaintiff  for  such  damage 
as  he  bad  sustained  by  reason  of  the  pur- 
chase of  the  diseased  cattle.  Thereafter  this 
suit  was  Instituted  by  plaintiff  to  recover 
damages  for  the  alleged  breach  of  warranty 
of  soundness  and  fitness  of  the  stock  for  the 
purpose  for  which  it  was  purchased. 

The  defendants  by  their  answer  admitted 
the  purchase  and  sale  of  the  stock  as  alleged 
by  plaintiff,  but  denied  that  the  same  were 
diseased  when  delivered  to  plaintiff.  By  way 
of  further  defense  the  defendants  alleged 
that  the  stock  was  turned  over  to  them  by 
plaintiff  in  the  fall  of  1917  and  accepted  In 
full  settlement  of  the  mortgage  indebtedness, 
and  of  all  claims  and  demands  arising  out 
of  the  transaction. 

At  the  trial  plaintiff  testified  that  the  cat- 
tle were  turned  over  to  defendants  In  full 
settlement  and  satisfaction  of  the  note  and 
mortgage,  but  not  in  satisfaction  of  his  claim 
for  damages  arising  from  the  breach  of  war- 
ranty. On  the  other  band,  the  defendant 
Greenameyer  testified,  In  substance,  that  it 
was  expressly  agreed  and  understood  that 
the  transaction  was  to  be  a  complete  settle- 
ment and  adjustment  of  all  claims. 

The  trial  court  submitted  this  issxie  to  the 
jury  by  the  following  Instruction: 

"The  defendants  in  their  answer  farther 
claim  that  some  time  during  the  faU  of  1917 
the  defendant  Greenameyer  and  the  plaintiff 
had  a  conversation  in  which  the  matter  of  set- 
tlement of  the  entire  cattle  deal  was  consid- 
ered and  discussed,  and  that  it  was  then  agreed 
between  the  said  parties  that  the  plaintiff  was 
to  deliver  or  snrrender  to  the  defendants  the 
remainder  of  the  cattle  and  their  offspring; 
that  the  defendant  Greenameyer  yfaa  to  return 
and  surrender  to  the  plaintiff  his  notes  given 
for  the  purchase  price  of  the  cattle,  and  that 
such  exchanges  of  property  were  to  complete 
and  be  full  settlement  of  all  matters  connected 
with  the  purchase  of  said  cattle  by  plaintiff 
from  defendants.  ♦  ♦  •  I  further  instruct 
you  as  a  matter  of  law  that  if  you  find  that  the 
cattle  were  surrendered  to  and  accepted  by  the 
defendants  in  accordance  with  an  'agreement 
made  between  the  parties,  and  that  agreement 


was  as  claimed  by  the  defendants,  your  verdict 
must  be  in  favor  of  the  defendants,  if  yon  find 
that  they  have  been  ready,  able,  and  willing 
to  perform  their  part  of  the  agreement." 

The  Jury  returned  a  verdict  for  defend- 
ants, and  plaintiff  appeals  from  the  Judg- 
ment and  an  order  denying  a  new  trlaL 

[1,2]  We  are  of  the  view  that  the  evidence 
was  sufllcient  to  require  a  submission  to  ttae 
Jury  of  the  issue  as  t»  settlement  It  in- 
volved the  credibility  of  witnesses,  and  in 
such  case  the  court  Is  not  warranted  in  dis- 
turbing the  verdict  of  ttae  Jnry.  Blackbody 
V.  Manpln,  38  S.  D.  621,  162  N.  W.  393; 
Kamp  V.  Madison,  88  S.  D.  432, 161  N.  W.  800. 

[3,4]  A  verdict  will  not  be  reversed  on 
appeal,  where  the  trial  court  would  not  have 
been  Justified  In  directing  a  different  .ver- 
dict Taylor  v.  Wblte  River  Valley  R.  Co., 
29  S.  D.  12,  135  N,  W.  758.  The  trial  court 
by  Its  Instructions  spedflcally  and  distinctly 
submitted  the  Issue  of  settlement  as  a  sep- 
arate and  Independent  defense,  and  the  ver- 
dict upon  that  Issue  turned  wholly  upon  the 
credibility  of  witnesses.  Where  the  evidence 
is  conflicting  and  the  motion  for  a  new  trial 
has  been  denied,  the  verdict  d  the  Jury  is 
conclusive  upon  appeal.  Peters  v.  Klrkiaked- 
es,  27  S.  D.  371,  131  N.  W.  316;  Barnard  v. 
Tidrlck,  35  S.  D.  403,  152  N.  W.  690.  In 
such  case  the  only  question  is  whether  tliere 
is  sufficient  evidence  to  support  the  verdict, 
and  evidence  c<Hitradlctory  thereof  is  wholly 
ImmateriaL  Oakland  v.  Nelson,  28  N.  D. 
546,  149  N.  W.  337.  The  trial  court  having 
denied  a  new  trial,  such  verdict  is  conclu- 
sive upon  this  court  Lunschen  v.  Bambart, 
27  S.  D.  449,  131  N.  W.  601. 

[5,  6]  Plaintiff's  motion  for  a  new  trial  was 
based,  in  part,  upon  alleged  newly  discovered 
evidence.  It  is  sufficient  to  observe  that  the 
newly  discovered  evidence  relates  wholly  to 
matters  other  than  the  defense  of  settlement, 
and  is  irrelevant  to  that  issue.  Where  there 
Is  evidence  sufficient  to  sustain  one  of  several 
distinct  defenses,  alleged  errors  as  to  mat- 
ters of  evldmce  relating  wholly  to  other  de- 
fenses is  Irrelevant  and  becomes  immaterial, 
and  the  wrongful  exclusion  or  admission  of 
such  evidence  would  be  nonprejudicial  error. 

The  case  of  Maryland  v.  Baldwin,  112  V. 
S.  490,  5  Sup.  Ct  278,  28  L.  Ed.  822,  is  relied 
upon  as  sustaining  a  contrary  view.  Ttaat 
case  evidently  was  controlled  by  the  common- 
law  rule  that  prejudice  Is  presumed  when  er- 
ror appears.  In  Bond  v.  Dustin,  112  U.  8. 
604,  5  Sup.  Ct  296,  28  L.  Ed.  835,  Mr.  Jus- 
tice Gray  remarked: 

"By  the  common  law,  indeed,  a  general  ver- 
dict and  judgment  upon  several  counts  in  a 
civil  action  must  be  reversed  on  writ  of  error 
if  only  one  of  the  counts  is  bad.  Bat  hard 
Mansfield  'exceedingly  regretted  that  ever  so 
inconvenient  and  ill-founded  a  rule  should  have 
been  established,'  and  added,  'What  makes  thia 
rule  appear  more  absurd  is  that  it  does  not  hold 
in  the  case  of  criminal  prosecutions."* 
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The  common-law  mie  has  been  abandoned, 
or  changed  by  atatute,  In  many  states.  Ma- 
tl<mal  Bank  ▼.  Whitney  (CaL  App.)  180  Pac. 
845;  Googins  t.  SkUUngs,  118  Me.  299,  108 
Aa.  50 ;  Shelton  v.  Sydnor,  126  Va.  625,  102 
S.  B.  83 ;  Ouddahy  v.  Gragg  (Cal.  App.)  189 
Pac.  721;  Ex  parte  Blodgett  (Iowa)  163  N. 
W.  342;  Cox  V.  Chase,  99  Kan.  740, 163  Pac. 
184. 

These  cases  and  many  others  which  might 
be  cited  hold  that  the  record  mnst  not  only 
affirmatively  disclose  error,  but  also  that  the 
error  was  prejadidal.  In  ex  parte  Blodgett, 
snpra.  It  is  held  that  error  does  not  raise  a 
'presmnption  of  prejudice,  ^e  statutory 
rule  in  this  state  is  that  an  exception  must 
relate  to  a  material  point,  and  It  must  clear- 
ly appear  from  the  record  that  the  effect 
thereof  "was  prejudicial  to  the  party  except- 
ing."   Code  1919,  I  2544. 

[7, 1]  The  courts  quite  uniformly  hold  that 
a  general  verdict  is  presumed  to  be  a  gen- 
eral finding  upon  each  of  several  causes  of 
action,  or  upon  each  of  several  defenses 
pleaded.  Rhoads  t.  City  of  Metropolis,  36 
in.  App.  123.  Certainly  it  can  hardly  be  pre- 
sumed that  an  error  which  relates  only  to 
one  of  several  causes  of  action,  or  to  one  of 
several  defenses,  is  prejudicial  to  each  sepa- 
rate cause  of  action,  or  to  each  separate  de- 
fense. On  the  contrary,  we  think  it  must  be 
presmned  nnder  our  statute  that  such  an  er- 
ror affects  only  the  one  separate  cause  of 
action  or  defense  to  which  it  relates.  Union 
Traction  Co;  v.  Bamett  (Ind.  App.)  127  N.  B. 
287.  Under  our  statute  the  biurden  is  upon 
appellant  to  make  it  appear  from  the  record 
that  the  verdict  of  the  Jury  was  founded  up- 
on the  particular  defense  to  which  the  al- 
leged errors  relate,  and  not  upon  the  defense 
wherein  no  error  appears.  Certainly  appel- 
lant's record  falls  to  do  that  in  this  case. 

All  the  other  numerous  assignments  of  er- 
ror in  the  record  pertain  to  matters  which 
arose  in  connection  with  issues  other  than 
that  involved  in  the  defense  of  settlement, 
and  require  no  further  consideration. 

The  order  and  Judgment  of  the  trial  court 
are  affirmed. 

WHITING.  J„  not  sitting. 


STATE  V.  KENSTLER  et  al.     (No.  4915.) 

(Supreme  Conrt  of  South  Dakota.    Aug.  31, 
1921.) 

I.  Assault  aid  battery  «=>86— Evidence  a*  to 
prior  relations  between  defendant  and  prose- 
eating  witness  lield  admlssiiile. 
In  a  prosecution  for  assault,  defended  on' 
the    ground   of    self-defense,    evidence    as    to 
whether  there  had  not  been  a  good  deal  of  bad 


blood  existing  between  prosecuting  vritness 
and  defendant  for  at  least  two  years,  arising 
from  difficulties  over  the  range  which  both 
were  using,  and  as  to  whether  prosecuting 
witness  had  not  replevied  the  stock  taken  up 
by  defendant  and  got  away  with  it,  without 
paying  damages,  and  as  to  whether  he  had  caus- 
ed defendant's  arrest  for  riding  and  injuring  a 
horse,  held  proper,  as  against  contention  that 
the  transactions  were  too  remote  to  t>e  relevant. 

2.  Assault  and  battery  «=»8S— Prosecuting  wit- 
ness' statement,  showing  hostility  to  defend- 
ant, admissible. 

In  prosecution  for  assault,  defended  on  the 
ground  of  self-defense,  evidence  as  to  whether 
prosecuting  witness  had  not,  about  two  days 
before  the  trouble,  stated  that  he  was  going 
out  to  defendant's  place  to  see  if  he  could  not 
find  certain  horses,  and  that  if  he  did  not  find 
them  he  was  going  to  make  defendant  find 
them,  and  was  going  there  heeled,  Aeld  proper. 

3.  Witnesses  <8=>372(l)— Court,  on  ero*s-ax- 
amlnatlon  to  show  bias,  oannot  exclude  evi- 
deno*  that  is  material  and  relevant. 

The  extent  to  which  a  witness  may  be 
cross-examined  as  to  facts  otherwise  immate- 
rial, for  the  purpose  of  testing  his  bias  and 
credibility,  is  ordinarily  within  the  discretion 
of  the  court,  where  no  rule  of  law  is  violated; 
but  the  court  cannot,  in  the  exercise  of  such 
discretion,  exclude  evidence  which  is  both  ma- 
terial and  relevant. 

4.  Assanit  and  battery  «=986— Exclusion  of  de- 
fendant's evidence,  showing  hostility  of  pros- 
acuting  witness,  prejudicial  error. 

In  prosecution  for  assault,  defended  on  the 
ground  of  self-defense,  exclusion  of  defendant's 
evidence,  tending  to  show  hostility  on  the  part 
of  the  prosecuting  witness,  held  prejudicial  er- 
ror. 

Appeal  from  Circuit  Court,  Butte  County ; 
James  McNenny,  Judge. 

Paul  Kesistler,  Fritz  Eenstler,  and  Arthur 
Kenstler  were  convicted  of  assault  with  a 
dangerous  weapon  with  intent  to  do  bodily 
harm,  and  from  judgment  of  conviction,  and 
from  order  denying  a  motion  for  new  trial, 
they  appeal.    Judgment  and  order  reversed. 

B.  H.  Leaton,  of  Newell,  and  Dan  Mc- 
Cutchen,  of  Bellefourche,  for  appellants. 

Byron  S.  Payne,  Atty.  Gen.,  and  Vernon  R. 
Sickel,  Asst  Atty.  Gen.,  for  the  State. 

SMITH,  J.  Appellants  were  convicted  in 
the  circuit  court  of  Butte  county  upon  an 
information  charging  them  with  the  crime  of 
assault  with  a  dangerous  weapon,  with  in- 
tent to  do  great  bodily  harm,  and  without 
Justifiable  or  excusable  cause,  upon  one  Cal- 
houn. Appellants  and  Calhoun  were  neigh- 
boring ranchers  in  Butte  county.  It  ap- 
pears that  appellants  had  in  their  posses- 
sion certain  horses,  taken  by  them  as  tres- 
passing animals,  belonging  to  Calhoun, 
Their  residences  were  7  or  8  miles  apart   On 


4=9For  other  cases  see  same  topio  aad  KST-NUUBSIt  in  all  Key-Numbered  Dlsests  and  Indexes 
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October  29,  1919,  Calhoun  left  his  home,  on 
horseback,  and  went  to  the  home  of  the  de- 
fendants, to  see  about  the  horses.  Calhoun 
was  the  sole  witness  for  the  state.  He  testi- 
fied that  when  he  arrived  at  the  corral  be 
was  almost  immediately  assaulted  by  the 
defendant  Fritz  Kenstler;  that  Arthar 
Kenstler  gave  Fritz  a  club,  with  which  Frits 
struck  Calhoun  a  number  of  times,  breaking 
bis  arm;  and  that  Paul  Kenstler  came  up 
and  Joined  in  the  assault 

Fritz  Kenstler  testified  that  Calhoun  rode 
up  to  the  corral  and  motioned  Iiim  to  come 
out,  and  when  be  got  within  about  10  feet 
of  him  Calhoun  asked  him  about  the  horses, 
at  the  same  time  applying  an  opprobrious 
epithet;  that  Calhoun  Jumped  off  his  horse 
and  started  for  him ;  that  Fritz  ran  toward 
the  corral,  but  stopped  and  picked  up  a 
stick;  that  Calhoun  struck  at  him,  and 
be  then  struck  Calhoun  with  the  stick ;  that 
at  the  time  the  difficulty  occurred  liis  mother, 
father,  and  brother  were  working  in  another 
part  of  the  corral  and  did  not  see  the  diffi- 
culty. 

Upon  cross-examination,  appellants*  coun- 
sel asked  Calhoun  whether,  as  a  matter  of 
fact,  there  had  not  been  a  good  deal  of 
bad  blood  existing  between  him  and  Paul 
Kenstler  for  at  least  two  years  before  this 
last  trouble,  arising  from  difficulties  over 
the  range  which  both  were  using,  and  wheth- 
er Calhoun  had  not  replevined  stock  taken 
up  by  Kenstler,  and  got  away  with  it  with- 
out paying  damages,  and  whether  he  had  not 
caused  Paul  Kenstler  to  be  arrested  for  rid- 
ing and  injuring  a  horse.  To  this  class  of 
evidence  objections  were  interposed  by  the 
state,  and  sustained  by  the  court,  and  errors 
are  assigned. 

Calhoun  was  also  asked  on  cross-examina- 
tion whether,  about  two  days  before  the 
trouble,  at  a  certain  pool  hall,  he  did  not 
say  to  one  DriscoU  that  he  was  going  out 
to  Kenstler's  place  to  see  if  he  could  find 
the  horses,  and  if  he  did  not  find  them  he  was 
going  to  make  Frite  find  them,  and  was  go- 
ing there  heeled.  Objections  sustained,  and 
error  assigned. 

[1,2]  We  are  of  the  view  that  these  rul- 
ings were  erroneous  and  preJudiciaL 

"Evidence  of  the  relations  existing  between 
accused  and  the  person  injured  prior  to  the 
crime  is  admissible;  but  as  a  rule  evidence  of 
the  relations  existing  between  accused  and 
persons  not  interested  in  or  injured  by  the 
crime  is  irrelevant  and  inadmissible."  16  Corp. 
Jnris,  546  (t  1042). 

"Hostility  of  a  witness  to  a  party  against 
whom  he  is  called  may  always  be  shown." 
State  T.  Scott,  37  N.  D.  106,  163  N.  W.  810. 

Respondent  urges  that  the  time  covered  by 
the  question,  a  period  of  two  years  or  more, 
involves  transactions  too  remote  to  be  rele- 
vant to  the  issue. 

"It  is  competent  to  show  the  state  of  feel- 
ing of  a  witness  when  called  to  testi^  for  the 


purpose  of  giving  the  Jnry  all  the  facts  neces- 
sary to  a  full  and  fair  consideration  of  his 
evidence  and  enable  them  to  determine  the  de- 
gree of  credit  to  be  accorded  thereto."  28  R. 
C.  L.  616  (i  a04). 

"As  to  the  time  when  the  hostility  of  a  wit- 
ness to  one  of  the  parties  must  appear  in 
order  to  make  the  evidence  admissible,  no  hard 
and  fast  rule  can  be  laid  down.  If  the  hostil- 
ity arose  a  considerable  period  prior  to  the  day 
of  the  trial,  this  would  appear  to  be  no  rea- 
son for  the  exclnsion  of  the  evidence,  if  the 
hostility  and  prejndice  had  continued.  But  it 
would  seem  to  be  necessary  to  make  it  appear 
either  that  the  hostility  exists  at  the  time  of 
the  trial,  or  that  it  has  arisen  so  recently  that 
it  can  be  presumed  to  continue.  Id.  017  (i 
206). 

[3]  It  is  also  urged  by  respondent  that  the 
extent  of  the  cross-examination  Is  within  the 
sound  discretion  of  the  trial  court,  and  unless 
abused  the  Judgment  will  not  be  disturbed 
on  account  of  such  rulings.  The  correct  rule, 
however,  is  stated  in  a  note  to  section  460, 
1  Greenleaf  on  Evidence: 

"The  extent  to  which  a  witness  may  be 
cross-examined  as  to  facts  otherwise  immate- 
rial for  the  purpose  of  testing  bis  bias  and 
credibility  is  ordinarily  within  the  discretion  of 
the  court,  no  rale  of  law  being  violated."  Con- 
saul  V.  Sheldon,  86  Neb.  247,  62  N.  W.  1104. 

Certainly  a  rule  of  law  la  violated  by  the 
exclusion  of  erldence  which  is  both  material 
and  relevant.  Evidence  which  is  competent 
and  relevant  is  admissible,  the  courts  exer- 
cising no  further  discretionary  power  than 
to  see  to  it  that  trials  are  kept  within  rea- 
sonable bounds  as  to  the  time  they  occupy 
and  the  range  they  cover. 

"Evidence  may  be  relevant,  and  yet  its  rele- 
vancy may  be  so  slight  and  inconsequential 
that  to  receive  it  woold  be  to  distract  atten- 
tion that  oQght  to  be  concentrated  on  what 
bears  directly  on  vital  points,  and  to  confuse 
rather  than  to  illuminate  the  case.  In  deter- 
mining whether  any  particular  testimony  offer- 
ed belongs  to  this  category,  a  certain  discre- 
tion is  necessarily  vested  in  the  trial  court." 
16  Corp.  Juris,  661  (§  1086,  F). 

In  Richardson  v.  Gage,  28  S.  D.  390,  133  N. 
W.  692,  Ann.  Caa.  1914B,  634,  tUfl  court  held 
that: 

"Personal  ill  will  on  the  part  of  a  witness 
toward  a  party  to  the  action  is  evidence  of 
bias  which  may  affect  credibility,  and  the  right 
to  elicit  the  fact  on  cross-examination  may  not 
often  be  denied  without  an  abnse  of  discretion 
which  would  be  deemed  prejudicial  to  the  liti- 
gant. *  *  *  In  such  cases  the  proper  scope 
for  the  exercise  of  discretion  by  the  trial  court 
is  in  limiting  the  cross-examination  to  a  dis- 
closure of  such  facts  only  as  may  show  the  ex- 
istence of  hostility,  and  rejecting  any  matters 
which  might  be  pertinent  only  to  a  justification 
of  hostility  on  the  part  of  the  witness,  for  it 
is  the  existence  of  the  feeling  which  is  material, 
and  not  the  right  or  wrong  in  the  transaction 
which  occasions  it>" 
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[4]  The  rejection  of  Kenstler's  evidence 
tending  to  show  hostility  on  the  part  of  Cal- 
houn was  also  prejudicial  error,  within  the 
ruling  of  this  court  in  State  t.  Smith,  188 
N.  W.  873. 

We  are  of  the  view  that  the  rulings  of  the 
trial  court  were  erroneous  and  prejudicial, 
and  that  the  Judgment  and  order  of  the 
trial  conrt  must  be  reversed. 

WHITINQ,  J.,  not  Blttinc 


MILLS  V.  DAKOTA  POWER  CO.    (No. 4912.)* 

(Supreme  Conrt  of  South  Dakota.   Aug.  31, 
1921.) 

1.  ManMpal  oorporatloas  «=9705(2)— Driver 
of  truek  on  wrong  sMo  of  street  in  approaoh- 
ing  street  Interuotlon  hoM  natllgent. 

Under  Laws  1919,  c.  267,  i  1,  requiring  an- 
tomoWe  drivers  in  turning  to  the  left  into 
other  street  to  pass  to  the  right  of  and  beyond 
the  center  ot  the  intersection  of  the  two  streets, 
and  Rev.  Code  1019,  S  8632,  requiring  the  driver 
to  go  to  the  right  of  the  middle  of  the  road  on 
approach  of  vehicle  from  other  direction,  and  a 
ci^  ordinance,  requiring  the  driver  to  keep  to 
the  right  of  the  center  line  of  the  street  bb  far 
as  possible,  a  truck  driver,  who  approached  a 
street  intersection  on  the  left  side  of  the  street, 
thereby  colliding  with  an  automobile  turning 
into  the  street  on  which  the  truck  was  being 
driven  from  the  intersecting  street,  close  to 
the  right  side  thereof,  held  negligent,  since  the 
automobile  had  the  right  of  way  in  such  case, 
and  the  truck  driver  should  have  apprehended 
the  probability  of  another  vehicle  turning  into 
the  street  in  front  of  him  from  a  cross  street. 

2.  Municipal  corporations  «=9705 (2)— Automo- 
bile driver,  turning  Into  Interseotlng  street  to 
his  right,  not  required  to  grant  right  of  way 
to  driver  approaching  from  the  right  along 
latorseetlng  street 

Laws  1919,  c.  267,  i  1,  requiring  automobile 
driver  to  grant  the  right  of  way  at  the  street 
httersection  to  an  automolnie  approaching  from 
his  right,  does  not  apply  where  the  driver  to 
the  left  turns  to  his  right  into  intersecting 
street  as  near  the  right-hand  boundary  of  the 
road  as  possible,  as  required  by  such  statute, 
since  in  such  case  he  does  not  interfere  with 
the  driver  approaching  the  intersection  from 
his  right,  and  who  in  approaching  the  intersec- 
tioir  shonld  be  driving  on  the  right-hand  side 
of  the  street. 

Appeal  from  Circuit  Court,  Pennington 
C!otmty;  James  McNenny,  Judge. 

Action  by  Chester  M.  Mills  against  the 
Dakota  Power  (Company,  a  corporation. 
From  Judgment  for  plaintiff  and  from  an  or- 
der denying  a  new  trial,  defendant  appeals. 
Judgment  and  order  affirmed. 

Bangs  te  Wood  and  Thomas  B.  Eastman, 
all  of  Rapid  City,  for  appellant. 


Schrader  &  Lewis,  of  Rapid  Cilty,  for  re- 
spondent 

McCOT,  J.  Action  to  recover  damages  to 
an  automobile  resulting  from  a  collision  with 
a  truck  by  reason  of  the  alleged  negligence  of 
the  driver  of  said  truck.  From  a  verdict  and 
judgment  in  favor  of  plaintUf,  defendant  ap- 
peals. 

The  vital  question  presented  Is  whether  the 
evidence  is  snfflcient  to  sustain  the  verdict 
under  the  instractiona  of  the  court  appel- 
lant's contention  in  substance  being  that, 
measured  by  the  instructions  given,  the  ver- 
dict should  not  be  permitted  to  stand,  for 
the  reason  there  was  no  evidence  whatsoever 
ot  negligence  on  the  part  of  appellant  while 
on  the  contrary  respondent  was  by  tjie  un- 
disputed evidence  shown  to  be  guilty  of  con- 
tributory negligence  of  such  a  character  as 
would  preclude  plaintlfl  from  a  recovery, 
that  appellant,  as  a  matter  of  law,  had  the 
right  of  way  at  this  street  lntersecti<m,  and 
that  respondent  was  at  fault  in  not  observ- 
ing it  The  record  in  substance  shows  the 
following  facts:  That  the  collision  took  place 
at  or  near  the  Intersection  of  Ninth  and 
South  streets  in  the  city  of  Rapid  City,  at  a 
time  when  both  vehicles  were  moving  at  a 
moderate  rate  of  speed;  that  the  following 
Idat  shows  the  relative  position  in  the  trav- 
eled iMrtlon  of  said  streets  of  the  course  or 
path,  pursued  by  each  of  said  vehicles  Im- 
mediately prior  to  the  ooUlaloa: 


SoothStreet 


Plaintiff  was  traveling  southward  on  the 
right  side  of  Ninth  street,  and,  desiring  to 
turn  and  go  west  on  South  street  made  the 
turn  with  his  car  wholly  on  the  right  side  of 
the  center  line  of  the  «aid  streets,  and  was 
proceeding  westward  on  South  street  when 
the  collision  occurred.  Defendant's  truck 
was  traveling  eastward  on  the  left  side  of 
South  street  and  as  he  approached  Ninth 
street  said  truck  swung  out  towards  and  on 
the  center  line  of  South  street.  Both  ve- 
hicles were  to  the  north  and  right  of  the  cen- 
ter line  of  South  street  at  the  time  of  the 
collision.  The  driver  of  defendant's  truck 
testified  that  he  did  not  Intend  turning  north 
up  Ninth  street,  but  Intended  to  continue 
eastward  on  South  street  Respondent  tes- 
tified that  when  he  first  observed  the  truck 
swinging  out  toward  the  center  of  South 
street  he  thought  it  was  the  intoitlon  of  the 
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drj^ver  of  the  truck  to  continue  eastward  On 
South  street,  but  when  said  truck  took  a  turn 
towards  the  north  side  of  said  street  he 
then  thought  it  intended  turning  up  Ninth 
street.  There  was  some  conflict  in  the  evi- 
dence as  to  the  condition  of  the  road,  some 
conflict  as  to  the  exact  location  of  the  colli- 
sion, and  some  conflict  as  to  conversations 
of  t^e  drivers  of  said  vehicles  immediately 
after  the  collision.  Whatever  conflict  there 
may  be  in  the  evidence,  by  the  verdict  of  the 
jury,  has  been  resolved  in  favor  of  plaintiff. 
As  we  view  the  evidence,  it  is  immaterial 
whether  the  driver  of  the  truck  Intended  con- 
tinuing eastward  on  South  street  or  intend- 
ed turning  up  Ninth  street,  as  in  either  case 
respond^it  was  entitled  to  the  right  of  way 
on  the  right  side  of  both  streets  over  the 
course  he  intended  to  go.  The  respondent 
was,  by  the  law  of  the  road,  at  all  times  trav- 
eling in  a  place  where  he  had  a  right  to  be, 
and  where  be  had  the  right  of  way.  Under 
the  law  of  the  road,  defendant's  truck,  as  far 
as  it  related  to  respondent,  was  at  all  times 
In  a  place  where  it  had  no  right  to  be,  and 
where  it  had  no  right  of  way  as  against  re- 
spondent. 

Section  1  of  chapter  267,  Laws  1919,  so  far 
as  applicable  to  the  evidence  of  this  case, 
provides  that — 

"Every  driver  of  a  motor  vehicle  approach- 
ing the  mtersection  of  a  street  or  highway  shall 
grant  the  right  of  way  at  such  intersection  to 
any  vehicle  approaching  such  intersection  from 
his  right;  •  •  •  every  driver  of  a  motor 
vehicle  turning  into  another  street  or  highway 
to  the  right  shall  turn  the  comer  as  near  the 
right-hand  boundary  of  the  road  as  possible. 
•  *  •  Every  driver  of  a  motor  vehide  turn- 
ing into  another  street  or  highway  to  the  left 
shall,  before  turning,  pass,  wherever  possible, 
to  the  right  and  beyond  the  center  of  the  inter- 
section of  the  two  streets  or  highways." 

Section  8632,  Ck>de  1919,  provides: 

"Whenever  one  person  shall  meet  another  on 
any  bridge  or  road,  traveled  by  wagon,  carriage, 
sled  or  other  vehicle,  each  shall  pass  to  the 
right  of  the  middle  of  the  traveled  part  of  such 
bridge  or  road,  so  that  the  respective  vehicles 
may  pass  each  other  without  interference." 

A  city  ordinance,  not  in  conflict  with  any 
state  statute,  provides  that— 

"A  driver  of  any  vehicle  in  the  dty  of  Bapid 
City  shall  as  far  as  possible  keep  to  the  right 
of  the  center  line  of  the  street  «dong  which  he 
Is  traveling." 

[1,2]  Under  these  provisions  of  the  gen- 
eral statute,  and  the  dty  ordinance,  respond- 
ent was  at  all  times  observing  the  rules  of 
the  road.  'Respondent  had  the  right  to  turn 
said  corner  as  he  did,  and  had  no  duty  to 
apprehend  that  he  would  find  the  truck  of 
appellant  on  the  left  side  of  South  street. 
Respondent  had  the  right  of  way  on  the 


right  side  of  mnth  street  going  southward, 
and  also  had  the  right  of  way  on  the  right 
side  of  South  street  going  westward.  If  ap- 
pellant had  been  observing  the  rules  of  the 
road  and  had  been  on  the  right  side  of  the 
center  of  South  street  going  eastward,  this 
collision  would  never  have  occurred.  If  re- 
spondent had  intended  continuing  southward 
on  Ninth  street,  it  then  would  have  been  his 
duty  to  have  given  defendant's  truck  the 
right  of  way,  but  respondent,  not  intending 
to  so  continue  southward  across  South  street, 
was  not  required  to  take  into  consideration 
the  appellant's  right  to  the  right  of  way  at 
such  street  intersection  as  the  route  intended 
to  be  taken,  and  which  was  taken  by  respond- 
ent, would  in  no  manner  interfere  with  ap- 
pellant's right  of  way  to  continue  eastward 
on  South  street,  if  appellant  had  been  where 
he  should  have  been  in  going  eastward  on 
South  street.  Although  the  truck  of  appel- 
lant, in  the  absence  of  other  vehicles,  might 
properly  have  been  moving  on  the  left  side 
of  South  street  in  going  eastward,  still  it  was 
the  duty  of  the  driver  of  the  truck  to  appre- 
hend the  probability  of  another  vehide,  hav- 
ing the  right  of  way,  turning  into  that  side 
of  the  street  in  front  of  him  from  a  cross 
street,  and  which  would  have  Immediately  re- 
quired the  truck  so  headed  eastward  to  cross 
over  on  to  the  right  side  of  South  street  and 
give  the  right  of  way  to  such  other  vehicle. 
The  Instruction  given  correctly  stated  the 
law  of  the  road,  and  was  most  favorable  to 
appellant.  If  the  Jury  found  respondent  at 
fault  We  are  of  the  opinion  the  verdict 
was  sustained  by  the  evidence  under  the  in- 
struction given. 

Finding  no  prejudicial  error  in  the  record, 
the  judgment  and  order  appealed  from  are 
affirmed. 

WHITING,  J.,  not  sitting. 


HANSON  V.  HARRIS.    (No.  4842.) 

(Supreme  Court  of  South  Dakota.    Aug.  81, 
1921.) 

1.  Physiolans  and  surgeons  (&=>I8(8)— Failure 
to  restore  Injured  limb  to  natural  condition  , 
Is  not  proof  of  malpractice. 

In  an  action  against  a  physician  for  mal- 
practice, the  mere  fact  that  plaintifTs  limb  was 
not  restored  to  its  natural  conditioD  and  useful- 
ness is  not  proof  of  negligent  treatment 

2.  Physicians  aad  surgeons  €=9l5— Failure  to 
take  X-ray  of  injured  knee,  sufficiently  exan* 
ined  by  other  means,  held  no  negligence. 

Failure  to  take  an  X-ray  photograph  of  an 
injured  knee,  where  there  were  no  broken 
bones,  and  where  defendant  made  a  sufficient 
examination  by  opening  the  joint,  and  examined 
for  broken  bones  with  his  finger,  is  not  negli- 
gence. 
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3.  Physicians  and  surgeons  «s>l8(8)— Evidence 
Insafflelent  to  show  negllgemM. 
In  on  action  for  malpractice  in  the  treat- 
ment of  an  injured  knee,  evidence  held  insuffi- 
cient to  show  negligence  or  want  of  skill  in 
using  a  paste,  some  of  which  was  afterwards 
found  in  the  joint,  or  in  failing  to  keep  plain- 
tiff's leg  in  splints. 

Appeal  from  Circuit  Court,  Roberts  Coun- 
ty;  Frank  Anderson,  Judge. 

Action  by  Iver  Hanson  against  H.  G.  Har- 
ria  From  a  judgment  for  plaintiff  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals.   Berersed. 

See,  also,  183  N.  W.  U6. 

Batterton  &  Bunde  and  B.  J.  Turner,  all 
of  Slsseton,  and  Geo.  S.  Biz,  of  Milbank,  for 
appellant. 

Howard  Babcock  and  C.  R.  Jorgenson,  both 
of  Slsseton,  for  respondent. 

POLLBT,  P.  J.  Action  for  the  recovery  of 
damages  for  alleged  malpractice.  Plaintiff 
had  Judgment,  and  defendant  appeals. 

Some  time  during  the  month  of  February, 
1914,  plaintiff  was  injured  by  having  a  wag- 
on wheel  run  over  his  right  knee.  A  physician 
was  called,  but  the  knee  soon  became  bad- 
ly swollen  and  Inflamed  and  became  very 
painful.  About  two  weeks  after  the  Injury 
defendant  was  consulted  and  asked  to  treat 
plaintiff  for  the  injury.  Defendant  was  a 
practicing  physician  and  surgeon,  and  own- 
ed and  conducted  a  hospital  at  the  town  of 
WlUnot  He  caused  plaintiff  to  be  removed 
to  his  hospital  and  at  once  examined  the  in- 
jured knee.  At  this  time  the  knee  appears 
to  have  been  in  a  very  serious  condition.  In 
addition  to  the  swollen  and  Inflamed  condi- 
tion of  the  knee,  plaintiff  had  considerable 
fever.  Defendant  opened  the  knee  Joint 
and  found  a  large  cavity  filled  with  what  he 
termed  "thin  sero  purulent  pus."  The  cavity 
extended  a  distance  of  five  inches  above  the 
knee.  A  number  of  abscesses  containing  pus 
had  formed  about  the  knee.  Defendant  made 
four  Incisions,  and  drained  and  cleaned  out 
the  abscesses,  and  applied  the  proper  drain- 
age and  irrigation.  He  Inserted  his  finger 
through  the  incisions  Into  the  cavity  of  the 
knee,  and  ascertained  that  there  was  no  frac- 
ture of  any  of  the  bones;  but  the  joint  was 
badly  infected,  and  the  bone  had  become  In- 
fected to  some  extent.  The  treatment  of  the 
abscesses  by  drainage  and  Irrigation  was 
continued,  and  In  a  few  days  the  knee  show- 
ed signs  of  Improvement.  The  swelling  went 
down  and  the  temperature  of  the  patient 
was  reduced. 

This  condition  continued  until  about  ten 
days  or  two  weeks  after  plaintiff  entered  the 
hospital,  when  defendant  injected  Into  the 
joint  and  Into  the  abscesses  and  pns  cavities 
about,  the   knee   a    preparation   known   as 
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'^Beck's  paste."  From  the  description  of  this 
)  pr^;>aratlon  contained  In  the  record,  "Beck's 
paste"  appears  to  be  a  thin  salve,  composed 
of  a  mixture  of  one  part  powdered  blsnuth 
and  two  parts  vaseline.  The  purpose  of 
this  application  appears  to-  have  been  tv 
hasten  the  healing  of  the  abscesses  and  inci- 
sions that  had  been  made  by  the  defendant, 
and  this  result  appears  to  have  followed; 
but  soon  thereafter  another  abscess  formed 
farther  down  on  the  calf  of  the  plaintiff's 
leg.  This  abscess  was  opened  and  drained, 
and  proper  Irrigation  applied,  and  It  appears 
to  have  soon  healed. 

Defendant  continued  to  treat  the  injured 
member  until  the  11th  day  of  April,  when 
plaintiff  was  discharged  from  the  hospital 
as  "cured."  At  this  time  plalntlfTs  knee 
was  nearly  stiff,  and  so  bent  that,  when  he 
stood  up,  only  his  toes  would  touch  the 
ground.  AU  the  openings  In  the  leg  except 
the  lower  one  were  healed,  and  that  healed 
soon  after,  and  none  of  them  ever  opened 
again.  Both  plaintiff  and  defoidant  appear 
to  have  believed  that  so  far  as  possible  the 
leg  was  cured,  and  plaintiff  appears  to  have 
been  well  satisfied  with  defendant's  services. 

When  plaintiff  left  the  hospital,  he  was 
walking  on  crutches,  and  it  was  not  long 
until  he  began  to  feel  considerable  i>aln  In 
his  knee.  He  did  not  report  this  to  defend- 
ant, but  waited  until  some  time  during  the 
following  December,  when  he  went  to  a  hos- 
pital In  Slsseton,  where  he  had  two  surgeons, 
Glacier  and  Petarson  by  name,  operate 
on  his  knee.  The  knee  joint  was  again  open- 
ed, and  it  was  found  that  plaintiff  had  necro- 
sis of  the  bones  of  the  knee  joint,  especially 
the  lower  end  of  the  femur.  In  other  words, 
the  Infection  of  the  Joint  had  extended  to 
the  bones  and  caused  the  decay  of  a  con- 
siderable quantity  of  the  bone.  One  of  the 
surgeons  who  p^ormed  the  operation  tes- 
tified that  he  found  small  quantities  of 
"Beck's  paste"  in  the  joint  All  of  the  dead 
bone,  together  with  the  particles  of  paste 
found  In  the  J<rint,  were  removed.  This  op- 
eration appears  to  have  relieved  plaintiff  of 
much  of  the  pain  that  he  had  suffered  there- 
tofore. His  knee  was  straightened,  and  by 
using  a  toace  that  relieves  the  knee  of  his 
weight  he  has  some  use  of  his  leg. 

Some  months  later  he  had  an  X-ray  picture 
made  of  his  knee.  Nothing  was  disclosed 
by  this  picture  that  was  not  already  known, 
except  that  It  showed  that  in  the  cavities 
that  had  been  formed  by  the  abscesses  In 
the  muscles  about  the  knee  joint  some  of 
the  Beck's  paste  that  had  beoi  Injected  by 
the  defendant  still  ronalned.  Later  on  Drs. 
Peterson  and  Glacier  again  operated  on  the 
knee  and  removed  this  paste. 

At  the  time  of  the  trial  all  the  abscesses 
and  sores  about  plalntUTs  knee  were  heal- 
ed.   His  knee  was  practically  stiff,  and  could 
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be  naed  bat  little,  if  any.  'Wliether  be  can 
get  around  without  tbe  aid  ot  a  cane  or 
crutch  is  not  dear  from  tbe  evidence;  buE 
by  wearing  a  brace^  that  relievee  the  knee 
Joint  of  the  weight  of  his  body,  he  can  get 
around  and  perform  some  labor.  But  that 
hl8  knee  is  permanently  injured  and  that 
be  Is  crippled  for  Ufe  is  too  plain  to  admit 
of  question. 

[1]  It  Is  alleged  in  plaintiff's  complaint, 
and  is  now  contended  by  plalntUI,  that  the 
condition  of  bis  leg  was  caused  by  the  care- 
less, unsklUful,  and  negligent  manner  in 
which  defendant  had  treated  the  injury.  Tbe 
evidence  does  not  sustain  these  contentions. 
In  Dean  v.  Seeman,  42  S.  D.  67T,  176  N.  W. 
649,  we  adopted  the  rule  that  Is  generally 
followed  by  the  courts:  That  the  mere  fact 
that  plalntltrs  limb  was  not  restored  to  Its 
natural  condition  and  usefulaess  does  not 
prove,  nor  even  Imply,  that  appellant  was 
negligent  or  unskillful.  Physicians  and  sur- 
geons are  not  to  be  held  responsible  for  re- 
sults, but  only  for  the  kind  of  service  ren- 
dered by  them.    In  treating  a  diseased  Umb: 

"The  implied  contract  between  the  Bnrgeon 
and  patient  is  not  to  restore  it  to  its  natural 
condition,  but  to  use  that  degree  of  diligence 
and  skill  which  is  ordinarily  posseBBed  by  tiie 
average  of  the  members  of  the  °  prof esBion  in 
similar  localities,  giving  dae  consideration  to 
the  state  of  the  art  at  the  time." 

[2]  There  is  no  claim  made  that  defendant 
was  not  a  capable,  competent,  and  sldllful 
surgeon.  But  it  is  claimed  that  he  was  neg- 
ligent in  his  treatment  of  plaintifTg  injury, 
in  that  be  did  not  take  an  X-ray  of  plain- 
tiff's knee  at  the  time  of  the  first  operation. 
The  undisputed  evidence  shows  that  tbe  pur- 
pose of  taking  an  X-ray  of  an  injury  Is  to 
ascertain  t&cta  that  cannot  be  ascertained  in 
any  other  way.  Tbe  only  fact  that  it  is 
claimed  could  have  been  ascertained  by  tak- 
ing an  X-ray  in  this  case  is  whether  there 
was  a  fracture  of  any  of  the  bones  In  or 
about  tbe  knee  Joint.  But  it  was  wholly 
unnecessary  for  that  purpose,  because  de- 
fendant bad  opened  tbe  Joint,  Inserted  bis 
finger,  and  ascertained  that  there  was  nd 
broken  bone.  It  is  alleged  in  the  complaint 
that  plaintiff's  "right  leg  was  broken  at  or 
near  the  knee,"  and  numerous  references  to 
a  "broken  bone"  are  made  in  respondent's 
brief;  but  there  is  no  evidence  to  sustain 
such  contention,  and  counsel  for  respondent 
admitted  on  tbe  argument  in  this  court  that 
there  was  no  fracture  of  any  bone,  and  there 
is  no  merit  whatever  In  tills  contoition. 

[3]  Respondent  contends  that  the  use  of 
Beck's  paste  was  imnecessary,  and  under  the 
circumstances  was  Improirar  treatment.  This 
contention  is  based  on  tbe  theory  that  Beck's 
paste  is  a  preparation  that  is  intended  to  be 
applied  to,  and  can  properly  be  used  only, 
in  cases  of  chronic  or  tubercular  abscesses, 
while  the  abscesses  Involved  in  this  case 


were  what  are  Imown  as  acute  abscesses. 
But  appellant  appears  to  have  used  it  in 
the  exercise  of  his  best  Judgment  that  it  was 
necessary  to  hasten  the  healing  of  the  ab- 
scesses about  the  knee.  That  it  accomplish- 
ed this  result  there  can  be  no  possible  doubt, 
nor  is  there  any  evidence  that  it  had  any  evil 
results.  It  is  true  that  after  tbe  paste  was 
Injected  Into  the  abscesses  about  tbe  knee 
Joint  another  abscess  formed  farther  down 
on  the  leg;  but  there  is  no  evidence  that 
this  was  tbe  result  of  tbe  use  of  the  paste. 
Tbe  surgeon  who  performed  the  second  oper- 
ation testified  that  he  found  some  of  the 
paste  in  the  knee  Joint,  and  that  it  interfer- 
ed with  tbe  action  of  the  knee,  but  Just  how 
It  could  Interfere  with  the  action  of  a  stiff 
knee  does  not  appear.  No  witness  who  testi- 
fied In  tbe  case  ventured  tbe  opinion  that 
there  was  anything  tliat  could  have  been 
done  after  defendant  took  charge  of  tbe  case 
that  would  have  prevented  the  knee  from 
being  stiff  tbe  remainder  of  plalntia's  life. 

It  is  contended  that,  wblle  plaintiff  was 
under  defendant's  care  at  tbe  hospital,  be 
should  have  kept  plalntifTs  leg  in  splints,  so 
that  when  it  healed  tbe  knee  would  have 
been  straight.  This  is  on  tbe  theory  that 
tbe  knee  would  be  entirely  stiff,  and  that 
it  would  be  better  to  have  it  straight  than 
to  be  bent.  The  evidoice  shows  that  there 
was  a  spllut  on  .the  leg  for  some  time  after 
plaintiff  was  in  tlie  hospital;  but  it  appears 
to  have  been  tbe  belief  of  defendant  at  that 
time  that  tbe  knee  Joint  would  not  be  entire- 
ly stiff  after  it  healed,  and  the  splint  was 
removed.  It  appears  from  tbe  testimony  of 
plaintiff  himself  that  when  be  left  the  hos- 
pital bis  knee  was  not  rigid,  that  he  could 
pull  it  iMtck  a  little,  and  that  defendant  told 
him  to  go  home  and  use  bis  leg  all  be  could, 
and  try  to  straighten  It  out  There  is  no 
evidence,  however,  that  be  followed  these  di- 
rections, and  no  opinion  was  expressed  by 
any  witness  that  tbe  leg  would  not  have 
straigbtoied  out,  if  sndi  directions  bad  been 
followed. 

Frequent  mention  is  made  in  respondent's 
brief  of  loose  pieces  of  bone  having  been  left 
in  the  knee  Joint  This  contention  is  wboUy 
without  merit.  There  is  no  evidence  that 
there  ever  were  any  loose  pieces  of  bone  In 
the  Joint.  Tbe  surgeon  who  operated  on  the 
Joint  eight  months  after  plaintiff  left  defend- 
ant's hospital  testifies  that  he  did  not  find 
any  loose  bone  in  the  Joint,  but  that  be  did 
find  decayed  bone  about  the  Joint  This 
condition  was  the  result  of  the  infection  in 
tbe  Joint,  and  so  far  as  the  evidence  shows 
developed  after  plaintiff  left  defendant's  hos- 
pitaL 

After  a  thorough  analysis  of  tbe  testimony 
in  this  case,  we  fall  to  find  any  facts  that 
warrant  tbe  conclusion  that  the  defendant 
was  negligent  or  unskillful  In  bis  treatment 
of  plaintiff's  injury,  or  that  any  other  course 
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of  treatment  known  to  the  medical  profession 
would  have  prodaced  better  results.  Plain- 
tiff has  suffered  much  pain,  and  no  doubt 
will  continue  to  suffer  great  pain,  and  much 
inconvenience  from  the  condition  of  his  leg. 
No  doubt  his  condition  appealed  strongly  to 
the  sympathies  of  the  Jury,  as  it  certainly 
does  to  the  sympathies  of  the  court;  bnt 
this  does  not  JnstU^  the  verdict  against  de> 
fendant 

The  evidence  does  not  Justly  a  verdict 
against  defendant,  and  It  is  not  necessary  to 
consider  the  assignments  based  upon  the  ad- 
mission of  immaterial  evidence  or  the  refasal 
to  give  requested  instructions. 

The  Judgment  and  order  appealed  from  are 
reversed. 


BRITTON  MILLING  CO.  V. 
(No.  4820.) 


WILLIAMS. 


(Snpreme  Court  of  South 

len.) 


Dakota.     Ang.  81, 


Mllar 


1.  Cerforatloas  •s>il6— StatemMte  by 
•f  ttoek  held  rapraseatatlons  ef  faot 

Statements  by  seller  of  stock  of  newly  or- 
ganized corporation  that  the  corporation  had 
bought  and  was  about  to  take  over  a  certain 
flour  mill,  that  arrangements  had  been  en- 
tered into  with  a  railroad  for  construction  of 
a  spur  track,  that  the  corporation  would  pay 
stockholders  a  higher  price  for  grain  than  coald 
be  secured  by  them  elsewhere,  and  would  sell 
feed  to  subscribers  at  coat  and  at  a  less  sum 
than  snch  feed  could  be  purchased  elsewhere, 
and  that  notes  executed  for  the  purchase  price 
of  stock  could  be  paid  for  out  of  dividends, 
were  representations  of  fact,  and  not  merely 
promises,  except  as  to  representation  as  to 
amount  of  the  dividends,  and  constituted  a  good 
defense  in  action  on  the  purchase-price  note, 
not  being  so  improbable  that  no  reasonable  per- 
son could  have  been  influenced  thereby. 

2.  Corporations  <8=3l2i  (6)— Whether  buyer  of 
stock  was  Inauoed  by  misrepresentations  to 
sign  purohase-noney  note  held  for  Jury. 

In  an  action  on  a  note  given  for  the  pnr- 
diase  price  of  corporate  stock,  defended  on  the 
ground  of  misrepresentations  that  stockholder 
could  sell  grain  to  corporation  for  more  than 
could  be  obtained  elsewhere,  and  receive  a 
greater  price  for  feed  from  the  corporation  than 
coold  be  obtained  elsewhere,  and  could  pay  note 
out  of  dividends,  the  question  whether  the  sell- 
er made  snch  representstions,  and  as  to  wheth- 
er the  buyer  was  induced  thereby  to  sign  the 
note,  held  for  the  jury. 

3.  Bills  aid  aotes  ^ssS  16— Proof  of  possession 
and  ownership  of  note  prima  facte  case  for 
plaiatW. 

In  an  action  on  a  note  given  for  the  pur- 
chase price  of  corporate  stock,  defended  on  the 
ground  that  the  execution  of  the  note  was  ob- 
tataied  by  misrepresentations  as  to  the  corpo- 
ration,  idaintifF,    by    showing   possession   and  i 


owneraldp  of  the  note,  established  a  prima  facie 
case,  which  could  be  overcome  only  by  a  pre- 
ponderance of  the  evidence  in  support  of  the. 
defense. 

4.  Bills  and  notes  <8=3330— Holder  In  due  ooursr 
mnst  havn  aoqulred  not*  from  payee  or  pri- 
or indonoe  and  not  by  Issun  or  delivery  from 
maker. 

Under  Negotiable  Instruments  LaW,  {  Si 
(Bev.  Code  1918,  {  17S6),  defining  a  holder  in 
due  course  as  one  who  has  taken  the  instrument 
without  notice  of  any  infirmity  in  .the  instru- 
ment, or  defect  in  the  title  of  the  person  ne- 
gotiating it,  a  holder  in  due  course  must  have 
acquired  the  no^  by  negotiation  and  transfer 
from  the  psyee  or  a  prior  indomae,  and  not  by 
issue  or  delivery  from  the  maker.  | 

5.  Bills  and  notss  «=»330  — Third  party,  to 
whom  corporation  seHIng  stock  onuses  note 
for  purohase  money  to  be  msde  payable,  held 
not  a  "holder  In  due  oonrM." 

Where  newly  organized  corporation  caused 
note  for  purchase  money  of  stock  to  be  execut- 
ed to  another  corporation,  from  whom  it  was 
purchasing  a  mill,  to  apply  on  purchase  price 
of  such  mill,  other  corporation  was  not  a 
"holder  in  due  course,"  under  Negotiable  In- 
strumenU  Law,  |  62  (Bev.  Code  191d,  {  17S6), 
sfaice  a  holder  in  due  course  must  have  acquired 
the  note  by  negotiation  and  transfer  from  the 
payee  or  a  prior  indorsee,  and  not  by  issue  or 
delivery  from  the  maker. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Holder 
in  Due  (bourse.] 

Gates,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Brown  Coun- 
ty; Frank  Anderson,  Judge. 

Action  by  the  Britton  Milling  Company 
against  H.  J.  WilUama.  From  a  Judgment 
for  defendant,  and  from  an  order  denying 
a  new  trial,  plaintiff  appeals.  Judgment  and 
order  reversed. 

Harold  W.  King,  of  Britton,  and>  McNnlty 
&  Campbell,  of  Aberdeen,  for  appellant. 

Campbell  &  Walton,  of  Aberdeen,  for  re- 
spondent. 

POLLEY,  P.  J.  Action  to  recover  on  a 
promissory  note.  At  the  close  of  the  tes- 
timony the  court  directed  a  verdict  for  the 
defendant,  and  from  the  Judgment  entered 
thereon  and  from  an  order  denying  a  new 
trial  plaintiff  appeals. 

The  execution  of  the  note  by  the  defendant 
is  admitted,  but  he  claims  that  he  was  in- 
duced to  sign  the  same  by  the  false  and 
fraudulent  representations  made  by  the  par- 
ty to  whom  he  delivered  the  note,  and  that 
there  was  a  lack  of  consideration  for  the 
same.  The  fraudulent  representations  claim- 
ed to  have  been  made  by  the  party  who  in- 
duced defendant  to  sign  said  note  are  al- 
leged in  defendant's  answer  in  the  following 
language: 
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"For  further  answer,  by  way  of  defense  to 
the  claim  of  the  plaintiff  herein,  this  defendant 
alleges  that  on  or  about  the  2d  day  of  Novem- 
ber, 1917,  one  O.  W.  Bucklin  visited  this  de- 
fendant, and  requested  and  urged  this  defend- 
ant'to  subscribe  for  some  shares  of  the  capital  _ 
stock  of  the  Brltton  Ck>-operative  Milling  Com- 
pany; the  said  O.  W.  Bucklin  claiming  to  be 
the  agent  and  representative  of  the  Britton 
Co-operative  liilling  Cohipany,  a  corporation, 
and  in  order  to  induce  this  defendant  to  sub- 
scribe for  the  capital  stock  in  said  milling  com- 
pany, falsely  and  fraudulently  and  for  the  pur- 
pose of  deceiving  and  defrauding  this  defend- 
ant, made  to  the  defendant,  in  substance,  the 
following  statements  and  promises,  to  wit: 
That  the  said  Britton  Co-operative  Milling 
Company  had  bought  and  was  about  to  take 
over  the  flouring  mill  located  at  Britton,  S.  D. 
That  the  said  Britton  Co-operative  Milling 
Company  had  at  said  time  arrangements  en- 
tered into  with  the  Great  Northern  Railway 
Company  wherein  and  whereby  a  branch  or 
spnr  railroad  line  would  shortly  be  construct- 
ed by  said  railroad  (Company  from  Burch,  S. 
D.,  a  distance  of  about  four  miles,  and  that 
upon  completion  of  said  branch  railroad  this 
defendant,  if  he  became  a  stockholder  in  said 
Britton  Co-operative  Milling  Company,  and  oth- 
er stockholders  residing  on  the  line  of  the 
Great  Northern  Company  near  which  this  de- 
fendant resided,  could  and  would  be  able  to 
ship  the  grain  raised  by-  them  directly  over 
the  Great  Northern  Railway  to  such  mill  at 
Britton,  S.  D.,  and  that  said  Britton  Co-oper- 
ative Milling  Company  conld,  by  reason  of  its 
being  a  manufacture,  pay  and  would  pay  to 
stockholders  therein  a  substantially  higher 
price  for  grain,  especially  wheat,  raised  by 
them,  than  could  be  secured  elsewhere. 

"The  said  O.  W.  Bucklin  further  promised 
and  represented  to  this  defendant,  as  an  in- 
ducement for  him  to  buy  stock  in  said  Britton 
Co-operative  Milling  Company,  that  the  said 
company  would  promptly  thereafter  ship  and 
send  to  the  Farmers'  Elevator  Company  at 
Plana,  S.  D.,  near  which  this  defendant  resid* 
ed,  flour,,  bran,  and  feed  for  stock,  and  that 
said  milling  company  would  sell  such  feed  to 
those  subscribing  for  stock  in  the  Britton  Co- 
operative Milling  Company  at  cost  and  for  a 
'substantially  less  sum  than  it  could  be  purchas- 
ed for  elsewhere.  And  the  said  Bucklin,  in  or- 
der to  induce  this  defendant  to  subscribe  for 
the  shares  of  capital  stock  of  the  said  Britton 
Go-operative  Milling  Company,  further  offered 
and  promised  this  defendant  that,  if  he  would 
subscribe  for  five  shares  of  such  stock  of  the 
par  value  of  twenty-five  dollars  each  and  pay 
therefor  one  hundred  fifty  dollars  ($150),  twen- 
ty-five dollars  ($23)  thereof  to  be  then  paid  in 
cash  and  the  remaining  one  hundred  twenty-five 
dollars  ($125)  thereof  to  be  represented  by  a 
note  to  the  Britton  Go -operative  Milling  Com- 
pany, payable  January  1,  1919,  bearing  inter- 
est at  the  rate  of  8  per  cent,  per  annum,  that 
such  five  shares  of  stock  would  be,  by  said  Brit- 
ton Co-operative  Milling  Company,  issued  to 
him  at  once,  and  that  such  stock  certificates 
should  and  would  bear  and  entitle  the  defend- 
ant to  8  per  cent  annual  interest,  and  that 
the  interest  accruing  to  this  defendant  by  vir- 
tue of  the  stock  certificates  would  pay  all  in- 


terest aeeming  on  or  to  accrue  upon  the  note 
above  referred  to,  and  that  the  dividends  ac- 
cruing on  said  stock  would  be  sufficient  to  pay 
the  principal  of  said  note  when  the  same  be- 
came due,  and  farther  promised  and  agreed 
that  the  stock  to  be  issued  to  him,  this  defend- 
ant, should  be  the  capital  stock  of  the  Britton 
Go-operative  Milling  0>mpany  and  that  the 
twenty-five  dollars  ($25)  cash  would  be  paid 
to  the  Britton  Go-operative  Milling  Company, 
and  that  the  note  for  one  hnndred  twenty-fire 
dollars  ($125),  which  this  defendant  was  asked 
to  execute,  would  be  the  property  of  and  pay- 
able to  the  Britton  Oo-operativ«  Milling  Com- 
pany. 

"And  the  said  O.  W  Bucklin  at  said  time, 
further  promised  and  agreed  with  this  defend- 
ant that,  unless  the  sum  of  forty  thousand  dol- 
lars ($40,000)  worth  of  the  capital  stock  of 
said  Britton  Co-operative  Milling  Company  was 
taken  and  subscribed  on  or  before  December 
1,  1917,  his  subscription  for  stock  therein 
should  be  void.  That,  relying  upon  sudi  state- 
ments, promises,  and  agreements  so  made  by 
the  said  O.  W.  Bucklin,  and  believing  them  to 
be  true,  and  not  otherwise,  this  defendant,  on 
said  2d  day  of  November,  1917,  paid  to  the 
said  O.  W.  Bucklin  the  said  sum  of  twenty- 
five  doUars  ($25),  and  the  said  O.  W.  BuckUn 
prepared  at  said  time  a  note  for  $125,  which 
was  agreed  to  be  payable  to  the  Britton  Co- 
operative Milling  Company,  bat  which  said  de- 
fendant now  ascertained  was  by  said  Bucklin 
wrongfully  and  fraudulently  made  payable  to 
Britton  Milling  Company,  this  plaintiff,  deliv- 
ered the  same  to  said  Bucklin." 

It  is  then  alleged  tbat  all  tJbe  promises 
and  agreemoits  made  by  the  said  Bucklin 
were  false  and  untrtie,  and  were  made  for 
the  purpose  of  deceiving  defendant,  and 
thereby  Inducing  him  to  sign  the  said  note ; 
that  he  beUeved  and  relied  upon  such  rep- 
resentations, and  was  thereby  Induced  to 
execute  said  note. 

[1-3]  It  is  the  contention  of  ai^ellant  tbat 
If  the  matters  set  up  In  the  answer  were  es- 
tablished by  the  evidence — and  appellant 
does  not  admit  that  they  are— they  are  not 
sufficient  to  constitute  a  defense  as  against 
the  note.  It  Is  claimed  by  appellant  that 
the  representations  made  by  Bucklin  were 
not  representations  of  then  existing  facts, 
but  were  only  promises  and  representations 
of  what  was  to  take  place  in  the  future,  aud 
therefore  were  not  actionable.  And  it  Is 
further  claimed  that  the  said  representa- 
tions, if  made  as  claimed,  were  so  extrava- 
gant and  improbable  that  no  reasonable  per- 
son could  have  been,  influenced  thereby. 
This  claim,  however,  Is  not  true.  Except  as 
to  the  representations  in  regard  to  the 
amount  of  the  dividends  that  would  be  paid 
on  the  stock,  such  representations  were  In 
regard  to  what  purported  to  be  then  existing 
facts  or  were  promises  of  acts  to  be  perform- 
ed by  the  Britton  Go-operative  Milling  Com- 
pany that  constitute  a  part  consideration 
for  the  note;  nor  do  we  believe  that  such 
promises  were  so  extravagant  or'  unreason- 
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able  that  they  wonld  not  Inflnence  ao  ordi- 
narily pmdent  person.  Bucklln  mast  have 
thought  they  would  influence  defendant; 
else,  why  did  he  make  tbau?  The  fact  that 
defendant  would  receive  8  per  cent,  (m  Jils 
investment,  in  addition  to  the  very  extrava- 
gant dividends  promised  by  Bucklln,  may 
have  been  one  of  the  indncements  that  de- 
termined defendant  to  sign  the  note.  Bnt 
whether  Bucklln  made  the  representations 
alleged  in  the  answer  and  testified  to  by  de- 
fendant, and  whether  defendant  was  induced 
by  such  representations  to  sign  tlie  note,  are 
questions  of  fact  that  should  have  been  sub- 
mitted under  proper  Instructions  to  the  Jury. 
It  is  true  that  Bucklln  did  not  deny  having 
made  the  representations  alleged  in  the  an- 
swer; but,  having  been  set  up  by  defendant 
as  an  affirmative  defense,  defendant  had  the 
burden  of  proof  to  establish  same,  and  wheth- 
er he  maintained  such  burden  was  a  question 
for  the  jury.  PlaintifC,  by  showing  the  pos- 
session and  ownership  of  the  note,  made  out 
a  prima  facie  case,  and  this  could  be  ovei^ 
come  only  by  a  preponderance  of  the  evi- 
dence In  support  of  defendant's  defense. 
The  court  erred  in'  directing  the  verdict^  and 
a  new  trial  will  be  granted. 

This  disposes  of  the  case,  so  far  as  this 
appeal  is  concerned;  but  It  is  contended  by 
appellant  that  It  is  a  holder  of  the  note  in 
"due  course,"  and  that  in  its  hands  said  note 
is  not  subject  to  the  defense  set  up  by  re- 
spondent, even  though  the  same  were  estab- 
lished by  a  preponderance  of  the  evidence. 
As  this  question  will  come  up  again  In  case 
of  a  new  trial,  and  as  both  parties  have  fully 
presented  it  in  their  briefs,  we  deem  it  prop- 
w  to  dispose  of  it  now. 

Plaintiff's  contention  that  it  is  a  bolder  of 
the  note  in  "due  course"  is  based  upon  the 
following  facts:  Plaintiff  appears  to  have 
been  the  owner  of  a  flouring  mill  at  Britton; 
the  Britton  Co-operative  Milling  Company 
was  organized  for  the  purpose  of  purchasing 
the  mill  and  taking  over  the  business  of  the 
api)ellant ;  the  purchase  was  to  be  made  with 
the  proceeds  of  the  sales  of  capital  stock  of 
the  latter  company;  and  the  note  In  ques- 
tion was  given  by  respondent  in  payment  for 
capital  stock  in  said  company,  but  was  made 
payable  to  the  Britton  Milting  Company,  and 
was  accepted  by  appellant  in  part  payment 
of  the  purchase  price  of  the  said  mill. 
Whether  appellant  is  a  holder  in  "due 
course"  depends  upon  the  meaning  of  sec- 
tion 62  of  our  Negotiable  Instruments  Law 
(now  section  1756,  R.  C.  1919).  This  section 
reads  as  fellows: 

"A  bolder  In  dne  coarse  is  a  h«dder  who  has 
taken  the  instrnment  mider  the  followif g  con- 
ditions; 

,"1.  Tliat  it  is  complete  and  regular  upon  its 
face. 

"2.  That  Be  became  ttie  holder  of  it  before 
it  was  overdoe,  and  vithoat  notice  that  it  lias 


been  previously  dishonored,  if  sadi  was  the 
fact 
"3.  That  he  took  it  in  good  faith  and  tor 

value. 

"4.  That  at  the  time  it  was  negotiated  to 
him  he  had  no  notice  of  any  infirmity  in  the  in- 
strnment or  defect  in  the  title  of  the  person 
negotiating  it" 

Under  the  first  three  subdivisions  of  this 
section  appellant  would  be  a  holder  in  "dne 
course,"  because  there  Is  no  question  that 
when  the  note  came  into  plaintiff's  posses- 
sion it  was  complete  and  regular  upon  its 
face,  that  It  was  not  overdue  and  had  not 
been  dishonored,  and  that  it  liad  been  tak- 
en in  good  faith  and  for  value. 

[4]  But  all  of  these  provisions  are  quali- 
fied by  subdivision  4.  This  subdivision 
clearly  contemplates  that,  to  be  a  holder  In 
"due  course,'^  the  bolder  must  have  acquired 
the  note  by  negotiation  and  transfer  from 
the  payee  or  a  prior  Indorsee,  and  not  by  Is- 
sue or  delivery  from  the  maker.  Therefore, 
under  this  law,  the  payee  named  In  a  note 
cannot  be  a  holder  in  "due  course."  This 
precise  question  has  never  been  passed  upon 
by  this  court,  but  in  Shade  v.  Barnes,  35  S. 
D.  142, 151  N.  W.  42,  L.  B.  A.  1915D,  271,  we 
held  that  the.  mortgagee  named  in  a  real  es- 
tate mortgage  could  not  be  an  innocent  pur- 
chaser for  value  as  against  the  claims  of 
fraud  or  no  consideration.  Vander  Ploeg  v. 
Van  Zuuk,  135  Iowa,  350,  112  N.  W.  807,  13 
L.  R.  A.  (N.  S.)  490,  124  Am.  St.  Rep.  275. 

[6]  In  Herdman  *.  Wheeler,  [1902]  1  K.  B. 
361,  it  is  held  that  a  "holder  in  due  course" 
should  be  construed  to  be  applicable  only  to 
one  who  takes  the  instrument  "by  negotiation 
from  {inother  who  is  a  holder.  Under  our 
Negotiable  Instruments  Law,  and  the  con- 
struction that  baa  been  put  upon  similar 
laws  by  other  courts,  the  appellant  is  not  a 
"holder  in  dne  course,"  and  the  note  is  sub- 
ject to  the  same  defenses  that  promissory 
notes  generally  are  in  the  hands  of  the  payee 
therein  named. 

Tlie  Judgment  and  order  appealed  from 
are  reversed. 

WHITING,  J.,  concurs  in  result 

GATES,  J.  I  dissent  from  that  portion  of 
the  opinion  which  directs  a  reversal.  I 
think  the  Judgment  should  be  affirmed.  We 
fully  sustain  the  views  of  the  trial  court 
and  of  respondent  as  to  the  law  of  the  case. 
Appellant  in  its  brief  treats  the  questions 
before  us  as  pure  questions  of  law.  It  does 
not  contend  that  the  trial  court  erred  be- 
cause it  did  not  submit  to  the  Jury  the  ques- 
tion whether  the  representations  were  made 
and  the  question  whether  respondent  relied 
upon  the  representations.  It  contends  that 
the  court  erred  in  directing  a  verdict,  be- 
cause in  legal  effect  the  representations  made 
were  not  representations  on  which  respondent 
had  the  right  to  rely.    Indeed,  It  contends 
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that  a  verdict  should  have  been  directed  for 
it,  If  a  request  therefor  had  been  mad&  In 
my  opinion  the  reversal  Is  based  upon  a 
ground  not  assigned  as  error, 


BRiTTON  MILLING  CO.  V.  WILLIAMS. 

(NO.  4821.) 

(Supreme   (^>art  of  South  Dakota.     Sept  i, 
1921.) 

Appeal  from  Orcuit  0>nrt,  Brown  County; 
Frank  Anderson,  Judge. 

Action  by  the  Britton  Milling  Company,  a 
corporation,  against  E.  O.  Williams.  From  a 
judgment  for  defendant,  and  from  an  order, 
plaintiff  appeals.   Judgment  and  older  reTersed. 

Harold  W.  Elng>  of  Britton,  and  McNulty  & 
(Campbell,  of  Aberdeen,  for  appellant. 

Campbell  &  Walton,  of  Aberdeen,  .for  re- 
spondent. 

POIiLBY,  P.  J.  AH  the  material  facts  in  this 
case  are  identical  with  the  facts  in  Britton  Mill- 
ing Ck).  V.  H.  J.  Wiiliams,  184  N.  W.  265,  No. 
4820,  handed  down  on  the  31st  day  of  August, 
and  for  the  reasons  therein  stated  the  decision 
is  the  same. 

The  judgment  and  order  appealed  from  are 
reversed. 

GATES,  J.,  dissents. 
WHITING,  J„  not  sitdns. 


WILHELM  V.  BANQ,  Sheriff,  et  al. 

(Supreme  Court  of  North  Dakota.    June  22, 
1921.    Behearing  Denied  Sept  10,  1921.) 

(Bj/Hahiu  by  th«  Court.) 

Sheriffs  and  coMtables  •s>l25(2)— DIsoovery 
of  lost  exeoutlon  In  clerk's  custody  hold  to 
warrant  vaoatlon  of  amercoment  Judgment 
against  sheriff  for  fallare  to  return. 

Where  a  judgment  was  entered  against  a 
sheriff  In  amercement  proceedings  and  where 
the  trial  judge,  at  the  time  of  ordering  judg- 
ment directed  a  stay  of  execution  for  30  days 
within  wliich  time  defendant  might  move  to 
vacate,  and  during  the  pendency  of  the  motion 
the  execution,  which  had  been  lost  and  the  fail- 
ure to  return  which  constituted  the  basis  for 
the  amercement  judgment  was  found  in  the 
custody  of  tha  derk  of  the  district  court  among 
excess  files  kept  in  a  storage  vault  with  a  re- 
turn indorsed  tiiereon  by  the  sheriff,  it  Is  held 
snffident  facts  appeared  to  constitute  a  prima 
facie  defease  to  the  amercement  proceedings, 
and  that  the  action  of  the  trial  court  in  grant- 
ing the  motion  to  vacate  the  judgment  was  not 
an  abuse  of  discretion. 


Aiq;>eal  from  District  Court,  Dunn  County: 
Tboa.  Pugh,  Judge. 

Amercement  proceeding  by  Joseph  WU- 
belm  against  John  Bang,  Sheriff, of  Dunn 
County,  N.  D.,  and  his  surety.  lYom  an 
order  vacating  a  Judgment  In  favor  of  plain- 
tur,  the  latter  appeals.    Affirmed. 

Halpem  &  Blgler,  of  Hebron,  for  appel- 
lant 

Tobias  D.  Casey,  of  Diddnson,  for  re- 
spondents. 

BIRDZELL,  J.  This  Is  an  appeal  from  an 
order  vacating  a  judgment  in  an  amerce- 
ment proceeding.  It  appears  that  the  tdaln- 
tlff  In  this  action  was,  in  December,  1917, 
the  owner  of  a  note  and  chattd  mortgage 
upon  a  Ford  automobile  which  had  been 
given  by  one  T.  E.  Flowers.  An  action  was 
instituted  to  foreclose  the  mortgage  and  ob- 
tain a  defldoicy  judgment  Upon  the  filing 
of  the  complaint  a  warrant  of  seizure  was 
issued  to  the  defendant  Bang  as  sherlfF  of 
Dunn  county,  directing  him  to  seize  the  mort- 
gaged property.  It  later  appeared  that  one 
Boyd  claimed  a  lien  upoi\  the  property  for 
repairs,  and  a  complaint  in  intervention  was 
filed,  setting  up  his  claims.  Flowers  default- 
ed, and  the  action  was  prosecuted  to  Judg- 
ment and  j\idgment  entered  in  favor  of  the 
plalntur.  On  June  27,  1919,  a  spedal  exe- 
cution was  Issued,  directing  the  sheriff  to 
sell  the  automobile  In  satisfaction  of  the 
Judgment  The  execution  was  placed  in  the 
hands  of  the  sheriff  <m  July  1,  1919.  In- 
quiries wen  later  made  by  the  plalntlfTs 
attorney  concerning  the  execution,  and,  it 
appearing  from  such  Inquiries  that  the  exe- 
cution had  not  been  returned,  summary  pro- 
ceedings in  amercement  were  begun  against 
the  sheriff.  The  motion  was  postponed  from 
time  to  time  and  was  not  dedded  by  the  trial 
court  until  near  the  ezplrati<m  of  the  term 
of  the  Judge  to  whom  it  was  presented. 
Upon  the  showing  made  on  behalf  of  the 
plaintiff  Judgment  was  ultimately  entered, 
amercing  the  sheriff.  At  the  time  the  Judg- 
ment was  entered  the  court  stated  that  the 
execution  would  be  stayed  for  30  days  to 
allow  the  defendant  sheriff  time  to  move 
for  opening  the  Judgment.  Within  the  30 
days  notice  of  motion  to  vacate  the  Judgment 
was  served  upon  the  plaintiff's  attorney. 
The  motion  was  supported  by  the  affidavit 
of  the  sheriff,  whldn,  among  other  things, 
stated  that  he  had  never  been  able  to  obtain 
possession  of  the  automobile  under  the  war- 
rant of  seizure,  although  he  had  made  dili- 
gent search  for  the  same;  .that  he  had  not 
been  able  to  obtain  possession  after  diligent 
search  under  the  special  execution;  that  he 
immediately  made  out  and  signed  a  return 
of  these  facts,  and  it  was  his  intentioa  to 
file  the  return  with  the  clei^  of  court  of 
Dunn  county,  but  that  through  some  mis- 
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take  tbe  return,  as  the  affiant  was  informed, 
was  never  filed  with  tbe  clerk  at  court.  It 
appears,  howeTer,  that  before  the  motion  to 
vacate  was  decided,  the  execution  was  found 
among  certain  files  of  the  clerk  in  the  base- 
ment of  the  courthouse  where  excess  flies 
were  kept  and  that  it  bore  a  return  of  the 
aherifr.  The  trial  court  indicated  in  a  mem- 
orandum that  this  was  sufficient  ground  to 
set  aside  the  Judgment  Hence  the  order 
vacating  the  Judgment. 

Under  tbe  state  of  facts  presented  upon 
this  appeal,  it  appears  to  be  dear  that  the 
trial  court  did  not  G<Knmlt  error  in  exercis- 
ing Its  discretion  by  vacating  the  Judgment, 
as  tbe  facts,  tf  they  Should  ultimately  be 
determined  in  accordance  with  the  prima 
fade  showing,  would  constitute  a  defense 
to  tbe  amercement  proceedings.  It  also  ap- 
pears that  the  defendant  was  not  guilty  of 
serious  neglect  in  his  failure  to  discover 
earlier  the  true  facts  with  reference  to  the 
return,  as  be  apparently  relied  upon  tbe  clerk 
to  file  the  execution  in  its  proper  place. 

Ihe  order  aroealed  from  Is  affirmed. 
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BRONSON,         CHRISTIANSON. 
GBACE,  JJn  concur. 


and 


BOBINSON,  0.  J.  (concurring  spedally). 
I  do  c<»icur  in  the  opinion  as  written  by  Mr. 
Justice  BIRDZELL.  I  do  also  concur  In 
the  special  opinion  of  myself  and  Mr.  Justice 
ORA.CE  in  Solberg  v.  Rettlnger,  40  K  D.  1, 
168  N.  W.  672.  I  wholly  dissent  from  tbe 
amercement  dedsion  in  Lee  v.  Dolan,  34  N. 
O.  449,  168  N.  W.  1007.  That  dedsion  does 
violence- to  our  consdence  and  our  sense  at 
fairness  and  honesty.  If  tbe  purpose  of  the 
amercement  statute  is  to  aid  one  person  in 
robbing  another,  then  it  should  be  strictly 
construed  or  held  virid.  It  is  high  time  for 
the  courts  to  cease  following  bad  precedents, 
pUlng. error  upon  error  and  lading  men  with 
burdens  that  are  grievous  to  be  borne.  It 
was  for  that  evil  practice  tbe  Master  said: 
"Woe  unto  yon,  ye  lawyers." 


FIRST  NAT.  BANK  OF  NEW  ROCKFORD 
V.  HALLQUI8T. 

(Supreme  Court  of  North  Dakota.    June  27, 

1921.    Behearing  Denied  Sept 

10,  1921.) 

(BylUbut  hn  th«  Court) 

I.  Homestaad  «ss>66  —  Mortgage  by  hutbaad 

aid  wife  should  oot  bo  daduotad  la  doterala- 

laa  valuer 

In  determining  the  value  of  a  homestead 

estate,  a  prior,  existing  mortgage  executed  by 

both  husband  and  wife  should  sot  be  deducted. 


2.  Homestead   «s>li7— Mortiase  by  hutbaad 
aloDt  Is  valid  as  to  mcooss  of  lasds  abovo 
homestead. 
A  mortgage  ezeented  by  the  husband  alone 

covering  land  which  constitutes  the  homestead 

estate  is  valid  as  to  the  excess  in  value  above 

the  homestead  estate. 

Grace,  J.,  dissenting. 

Appeal  from  District  Court,  Eddy  County ; 
J.  A  Coffey,  Judge. 

Action  by  the  First  National  Bank  of  New 
Rockford  against  Peter  P.  Hallquist  to  fore- 
dose  a  mortgage  on  a  homestead.  Judg- 
ment for  plaintiff  for  the  amount  of  the  note 
with  interest,  and  further  that  the  mort- 
gage be  canceled  of  record,  and  tbe  plaintifC 
appeals.     Reversed  and  remanded. 

N.  J.  Botbne,  of  New  Rockford,  for  appe- 
lant 

R.  F.  Rlnker,  of  New  Rockford,  for  re- 
spondent 

Statement 

BRONSON,  J.  This  is  an  action  to  fore- 
close a  real  estate  mortgage.  Tbe  record 
dlsdoses  the  following: 

Tbe  defendant  is  the  owner  of  100  acres 
of  farm  land  in  Eddy  county.  He  is  a 
married  man  with  a  family  of  six  dilldren. 
For  many  yeans  he  has  occupied  this  land 
as  bis  bcxnestead.  In  1915  the  dtfendant 
together  with  bis  wife  gave  a  mortgage  upon 
the  land  to  the  Mi^eapolis  Loan  &  Trust 
Company  to  secure  a  note  for  $2,500  and 
interest  There  Is  now  unpaid  upon  this 
mortgage  with  Interest  (2,600.  There  are 
also  unpaid  taxes  for  1919  and  1920  amoimt- 
Ing  to  $218.  In  1916  the  defendant  alone 
gave  a  mortgage  to  the  plaintiff  upon  this 
land  to  secure  $1,676  and  Interest.  There 
is  due  and  unpaid  upon  tlils  mortgage  indud- 
ing  interest  over  $2,000.  Witnesses  variously 
testified  that  the  value  of  tbe  land  Indud- 
Ing  improvements  was  from  $45  to  $66  per 
acre.  Tbe  defendant  testified  that  tbe  value 
was  $40  per  sere.  The  trial  court  upon  find- 
ings determined  the  value  of  the  land  to  be 
$7,200 ;  that  after  deducting  the  prior  Uena 
thereupon,  the  homestead  did  not  exceed  in 
value  the  homestead  exemption;  that  sc- 
cordingly,  idaintlfTs  mwtgage  signed  by  the 
husband  alone,  behig  a  lien  4»ily  for  tbe 
amount  aliove  tbe  statutory  exemption,  did 
not  attach  to  the  land.  Judgment  was  or- 
dered and  entered  in  favor  of  the  plaintiff 
tar  tbe  amount  of  tbe  note  with  interest  and, 
furtbw,  that  the  mortgage  be  canceled  of 
record.  Tbe  plalntifl  has  appealed  from  the 
Judgment 

Dedsion. 

[1]  Did  the  trial  court  err  In  deducting 
the  prior  existing  incumbrance  to  determine 
the  value  of  the  homestead?  It  is  to  be 
noted  that  this  prior  mortgage  to  the  trust 
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company  was  made  by  both  husband  and 
wife  so  that  It  operated  to  create  a  Uen  npon 
tbe  homestead.  When  this  mortgage  so 
signed  by  husband  and  wife  was  executed, 
there  then  existed,  following  tbe  findings  of 
the  trial  court,  the  sum  of  $2,200  over  and 
above  the  value  of  the  homestead  estate  in 
the  land.  To  deduct  this  mortgage  out  of 
the  excess  value  above  the  homestead  estate 
would  simply  serve  to  place  such  mortgage 
In  the  position  of  a  mortgage  that  did  not 
cover  the  homestead  estate.  Q?his  court  hai> 
heretofore  held  that  in  determining  the  val- 
ue of  the  homestead  estate  existing  incum- 
brances should  not  be  deducted.  Calmer  y. 
Calmer,  15  N.  D.  120, 127,  106  N.  W.  684. 

[2]  That  a  conveyance  by  the  husband  with- 
out bis  wife  joining,  of  lands  Including  the 
homestead,  is  valid  as  to  the  excess  of  val- 
ue of  the  land  above  the  homestead  exemp- 
Uon.  Severtson  T.  Peoples,  28  N.  D.  372,  384, 
148  N.  W.  1054.  These  cases,  upon  the  ques- 
tion herein  involved  support  the  clear  weight 
of  the  authorities.  21  Cyc.  551;  13  R.  C.  L. 
635;  15  A.  &  E.  Ena  Law  (2d  Ed.)  684; 
Thompson  oa  Homesteads  and  Exemptions, 
§  477.  It  follows  that  the  trial  court  erred 
in  deducting  prior  existing  incumbrances. 
It  is  true  that  a  conveyance  of  a  mortgage 
of  a  homestead  In  this  state  must  be  executed 
and  acknowledged  by  both  husband  and  wife. 
However,  plaintllTs  mortgage,  so  far  as  it 
covers  the  excess  above  the  homestead  es- 
tate, is  not  a  mortgage  upon  the  homestead 
and  is  therefore  valid  to  such  extent. 

The  Judgment  of  the  trial  court  is  reversed, 
and  the  case  remanded  for  further  proceed- 
ings consonant  with  this  opinion.  Tbe  ap- 
pellant wUl  recover  costs. 

ROBINSON,  C.  J.,  and  CHRISTIANSON 
and  BIRDZELIi,  JJ.,  concur. 

GRACE,  J.  (dissenting).  This  action  Is  one 
to  foreclose  a  certain  real  estate  mort- 
gage The  defendant  is  the  owner  and  oc- 
cupant of  a  certain  160-acre  tract  of  laud, 
located  in  Eddy  county.  This  is  liis  home- 
stead. It  is  exempt  from  Judgment  lien,  and 
from  execution  or  forced  sale,  except  for  the 
value  thereof,  in  excess  of  $5,000,  except  for 
debts  secured  by  mechanic's  or  laborer's 
Hens  for  work  or  labor  done  or  material  fur- 
nished exclusively  for  the  improvement  of 
the  same;  or  on  debts  secured  by  a  mort- 
gage on  the  premises,  executed  and  adcnowl- 
edged  by  both  husband  and  wife,  or  an  un- 
married '«i(Jmaat,  who»  in  conditions  speciHed 
in  statutory  provisions,  may  be  permitted 
to  make  the  claim  of  homestead  exemp- 
tion; or  debts  created  for  purcliase  price 
thereof,  and  for  taxes  accruing  and  levied 
thereon. 
Tbe  material  facts  are  as  follows: 
On  February  16, 1916,  defendant  made  and 
delivered  bis  promisBory  note  to  plaintiff  for 


$1,675,  due  December,  1,  1016,  bearing  in- 
terest at  9  per  cent,  per  annum.  On  the  same 
date  to  secure  the  payment  of  the  note,  be 
executed  and  delivered  a  mortgage  on  the 
land.  At  the  time  defendant  signed'  the  mort- 
gage, be,  together  with  his  wife  and  alz  chil- 
dren, were  residing  on  the  land.  His  wife 
did  not  Join  with  him  In  giving  the  mort- 
gage. The  mortgage  was  recorded.  Hie  note 
was  not  paid  at  maturity.  Plaintiff  served 
notice  of  intention  to  foreclose  the  mortgage, 
and  in  October,  1919,  cwnmenced  the  fore- 
dosure  thereof  by  action.  The  complaint  la 
in  the  ordinary  form,  tor  the  foreclosure  of  a 
real  estate  mortgage  by  action.  Defendant 
answered,  and  among  other  things  alleged 
that  the  mortgage  was  null  and  void  for  the 
reason  that  his  wife  had  not  Joined  therein, 
and  that  the  land  covered  by  the  mortgage 
was  exempt  as  a  homestead.  There  was  a 
prior  valid  mortgage  of  $2,500,  executed  by 
defendant  and  wife,  on  which  there  was  ac- 
ciunulated  $150  interest 

The  case  was  tried  to  a  court  without  a 
jury.  It  made  findings  of  fact  and  deter- 
mined that  the  land  was  worth  $7,200  and 
that  it  was  subject  to  the  $2,500  prior  mort- 
gage and  Interest  and  unpaid  taxes;  and, 
after  the  deduction  of  these  amounts,  de- 
fendant had  an'  interest  in  the  land  of  lees 
than  $5,000,  and  set  aside  the  whole  tract  of 
land  to  defendant  as  exempt. 

The  court  gave  a  personal  Judgment  against 
the  defendant  for  the  amount  of  the  note 
and  interest  It  also  ordered  and  decreed 
that  plaintiff's  mortgage  was  no  lien  on  tbe 
land. 

A  determination  of  whether  plaintiff's 
mortgage  is  a  Uen  on  the  land  will  dispose 
of  the  case,  for  If  it  Is  not  a  lien,  no  other 
question  presented  here  will  really  be  ma- 
teriaL 

Section  5608,  C.  U  1913,  provides: 

"The  homestead  of  a  married  person  cannot 
be  conveyed  or  incumbered,  nnless  the  instru- 
ment by  which  it  is  conveyed  or  incumbered  is 
executed  and  acknowledged  by  both  husband 
and  wife." 

This  Identical  statute  was  oonstnied  in  the 
case  of  Swingle  v.  Swingle,  36  N.  D.  611,  162 
N.  W.  912.  See,  also,  Farmers'  Bank  of 
Mercer  Coimty  v.  Knife  River  Lumber  & 
Grain  C!o.,  37  N.  D.  371,  163  N.  W.  1053; 
Tusko  et  ux.  V.  Studt  et  al.,  37  N.  D.  221, 
163  N.  W.  1066;  Rasmussen  v.  Stone,  30  N. 
D.  451, 152  N.  W.  809 ;  Severtscm  v.  Peoples, 
28  N.  D.  372,  148  N.  W.  1054. 

In  Swingle  T.  Swingle,  supra.  It  In  sub- 
stance was  hdd  that  the  homestead,  as  de- 
fined by  section  6608,  can  be  conveyed  or 
incumbered  <mly  where  the  instrument  of 
conveyance  Is  executed  and  acknowledged  by 
both  husband  and  wife.  The  mortgage  here 
was  executed  and  acknowledged  by  the  hus- 
band only,    It  is  certain  that  the  land  in 
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question  la  tbe  Homestead  of  the  defendant 
and  hia  wife.  Tbe  mortgage,  as  so  executed 
and  deUvered,  was  absolutely  nuU  and  Told. 
Again,  tills  court  bas,  as  early  as  1906, 
settled  ttte  question  that  a  mortgage  similar 
to  tbe  one  In  the  case  at  bar  was  absolutely 
null  and  void.  In  the  case  of  Oarr,  Scott 
ft  Co.  T.  CoUin  et  al.,  15  N.  D.  627,  110  N. 
W.  81,  this  court,  speaking  through  Judge 
Zoung,  construed  sectlcm  5608,  C.  L.  1913, 
which  was  section  5052,  Rev.  Codes  1905, 
and  section  3606,  Rev.  Codes,  1899,  and  tbeie 
nsed  the  following  language: 

"The  Constitution  of  this  state  (section  208) 
charged  the  Legislature  with  the  duty  of  pro- 
tecting the  homestead  by  suitable  laws.  One 
of  the  means  adopted  by  the  Legislature  for  ac- 
complishing this  end,  and  it  is  common  to  many 
states,  is  the  reqnirement  that  a  conveyance 
thereof  shall  not  be  effective  unless  signed  by 
both  hoaband  and  wife.  There  is  no  constitu- 
tional restriction  in  this  state  inhibiting  this 
legislation.  It,  on  the  contrary,  merely  carried 
into  effect  the  mandate  of  the  Constitution. 
That  It  is  competent  for  the  Legislature,  in  the 
absence  of  constitutional  restriction,  to  pro- 
hibit the  alienation  of  the  homestead  without 
the  wife's  signature  is  well  settled.  *  •  • 
Section  6052,  Rev.  Codes  1905  [now  5608,  0.  Ik 
1913],  in  force  when  the  mortgage  in  suit  was 
given,  required  the  wife's  signature.  She  did 
not  sign  it.  It  was  therefore  invalid. '  In  some 
states  a  conveyance  of  the  homestead  executed 
by  tbe  husband  alone  is  not  wholly  void,  but 
has  the  limited  effect  of  transferring  the  hus- 
band's interest,  but  subject  to  the  homestead 
estate.  Gee  v.  Moore,  14  Cal.  472.  In  this 
state,  however,  a  conveyance  of  the  homestead 
which  is  not  executed  by  both  husband  and  wife 
is  void." 

The  case  from  which  we  have  Just  quoted 
is  directly  In  point.  The  conveyance  there 
involved,  as  here,  was  a  mortgage,  and  It  was 
determined  to  be  Invalid,  and,  for  this  rea- 
son, of  no  ^ect  Tbe  statute  prohibiting 
the  alieuatlou  of  the  homestead,  unless  the 
instruiaent  of  conveyance  is  signed  and  ac- 
knowledged by  both  husband  and  wife,  a 
conveyance  not  so  executed  is  wholly  void, 
regardless  of  the  value  of  the  homestead. 

Though  the  homestead  exceed  In  value 
$5,000,  it  cannot  be  Incumbered,  except  both 
husband  and  wife  join  In  the  conveyance, 
though,  according  to  the  statutes  hereinafter 
cited.  It  may  be  levied  on  under  execution, 
for  the  enforcement  of  a  Judgment,  and  the 
Interest  of  the  claimants  to  the  homestead, 
over  and  above  $5,000,  subjected  to  the  sat- 
isfaction of  the  judgment.  See  sections  5611 
to  5620,  boUi  inclusive,  C.  L.  1913.  But  that 
is  an  entirely  different  matter  than  placing  a 
voluntary  incumbrance  thereon,  which  (xily 
may  be  accomplished  by  compliance  with  tbe 
provisions  of  section  560S,  supra. 

But  here  arises,  out  of  section  208  of  the 
Constitution,  a  very  important  questl<m,  viz.. 
Can  a  bomestead,  in  any  event,  evea  tbougb 
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it  exceed  in  value  $6,000,  be  sold  at  a  forced 
sale? 

Section  206  of  the  Constitution  provides 
that— 

"Tbe  right  of  the  debtor  to  enjoy  the  com- 
forts and  necessaries  of  life  shall  be  recognized 
by  wholesome  laws,  exempting  from  forced  sale 
to  all  heads  of  families  a  homestead,  the  value 
of  which  shall  be  limited  and  defined  by  law,  and 
a  reasonable  amount  of  personal  property; 
the  kind  and  value  shall  be  fixed  by  law.  This 
section  shall  not  be  construed  to  prevent  liens 
against  the  homestead  for  labor  done  and  ma- 
terials furnished  in  the  improvement  thereof, 
in  snch  manner  as  may  be  prescribed  by  law." 

It  Is  thus  seen  that  this  constitutional  pro- 
vision requires  the  Legislature  to  pass  laws 
exempting  the  homestead  from  forced  sale. 

Section  5616,  C.  L.,  provides  in  effect  that 
where  tbe  homestead  can  be  divided  without 
material  injury  there  shall  be  set  off  to  the 
claimant  thereof  so  much  of  the  real  proi>- 
erty.  Including  the  residence,  as  will  amount 
in  value  to  tbe  homestead  exemption,  and 
that  an  execution  may  be  enforced  d^lnst 
the  remainder  of  the  real  property.  In  such 
casev  of  course  there  Is  no  forced  sale  of 
tbe  homestead. 

But  section  5617,  0.  L.,  provides,  in  sub- 
stance, that  where  the  bomestead  exceeds  in 
value  the  amount  of  the  homestead  exemp- 
tion, and  where  it  cannot  be  divided  with- 
out material  Injury,  the  court  shall  make  an 
order  directing  its  sale  under  execution ;  and 
section  5618  provides,  in  substance,  that 
where  the  sale  is  thus  made,  tbe  proceeds  to 
the  amount  of  the  homestead  exemption  must 
be  paid  to  the  homestead  claimant,  and  the 
residue  applied  to  the  satisfaction  of  the  ex- 
ecution. 

These  two  latter  sections  pro>vide  for  a 
forced  sale  of  the  homestead,  and-  tbns  direct- 
ly contravene  the  provisions  of  section  208, 
and  hence  they  are  invalid.  The  object  of 
that  constitutional  provision  Is  to  keep  the 
homestead  intact  and  to  prohibit  a  forced 
sale  of  it.  Its  purpose  Is  to  protect  the  home 
and  to  prevent  its  disintegration.  It  were 
better  that  the  creditor  should  lose  his  dalm, 
even  though  tbe  homestead  exemption  is  of 
a  greater  value  than  $5,000  and  is  indivisible, 
than  that  tbe  home  should  be  destroyed  and 
the  family  set  adrift. 

True  It  is,  if  a  conveyance,  not  ezecnted 
and  acknowledged  by  both  husband  and  wife, 
should  Include  a  greater  area  of  land  than 
that  allowed  by  law  as  a  homestead,  and  in 
which  the  bomestead  was  included,  it  would 
be  void  as  against  the  homestead;  It  would, 
nevertheless,  be  valid  as  to  that  part  which 
is  in  excess  of  tiie  lawful  area  of  the  home- 
stead. That  question  is  not  presented  In  this 
case.  Here,  the  tract  Involved  does  not  ex- 
ceed in  extent  that  prescribed  in  section 
5605^  0.  L.  1913. 

Assuming,  however,  that  sections  6617  and 
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6618,  supra,  are  not  invalid  and  not  contrary 
to  the  provloions  of  section  208  of  the  Coa- 
Btltutlon  (though  we  are  certain  those  sec- 
tions are  clearly  Invalid),  nerertheleas  the 
plaintiff's  mortgage  is,  for  additional  reasons, 
ineffective  and  nonenforceable,  and  this  for 
the  reasons  now  to  be  stated. 

The  trial  conrt  found  tbat  the  value  of 
the  homestead  was  (7,200.  At  the  trial,  tes- 
timony as  to  the  value  of  the  land  was  given 
by  quite  a  number  of  witnesses.  The  trial 
court  saw  these  witnesses  and  heard  them 
testify;  and.  In  the  drcumstanoes  of  this 
case,  we  think  its  finding  as  to  value  Is 
determinative  of  that  question. 

In  determining  the  value,  for  the  purpose 
of  ascertaining  the  extent  of  the  exemption 
right,  as  it  existed  at  the  time  of  the  trial, 
the  trial  court  deducted  the  amount  of  prior 
Incumbrance,  which,  as  represented  by  a 
prior  mortgage  on  the  premises,  executed 
and  acknowledged  by  both  husband  and  wife, 
was  $2,500  plus  $160  interest 

After  this  deduction,  the  value  of  the  home- 
stead exemption  was  less  than  $5,000,  and 
the  trial  court  accordingly  set  the  whole  of 
the  homestead  aside  as  exempt,  and  afforded 
the  appellant  no  relief,  other  than  a  personal 
Judgment  against  the  defendant,  which  If 
this  holding  is  correct,  would  not  be  a  lien 
against  the  homestead,  nor  could  the  plain- 
tiff procure  an  execution  on  the  judgment 
and  levy  on  a  homestead,  nor  proceed  in  any 
manner  to  sell  the  homestead  to  satisfy  Its 
claim,  as  the  exemption,  after  the  deduction 
of  the  prior  incumbrance,  did  not  exceed 
$5,000. 

We  think  the  trial  courts  finding  and  con- 
clusion in  this  regard  Is  correct,  for  if  the 
prior  incumbrance  of  $2,500,  Instead  of  being 
a  mortgage,  were  a  Judgment,  there  could  be 
no  controversy  concerning  the  correctness  of 
the  trial  court's  conclusion,  for  the  prior 
Judgment  would  be  a  lien  on  the  value  of  the 
homestead  In  excess  of  $5,000,  and  it  could 
be  sold  on  an  execution  Issued  on  the  prior 
Judgment,  for  the  satisfaction  of  it,  in  pur- 
suance of  law  In  that  regard,  as  above  re- 
ferred to.  So,  too,  could  the  $2,600  prior 
mortgage  be  foreclosed,  and  the  premises 
sold  to  satisfy  it.  In  either  case,  there  would 
be  a  sale  of  the  premises  to  satisfy  a  lien, 
and,  under  either,  when  sale  was  made,  the 
exemption  remaining  would  be  less  than 
$5,000. 

We  realize  tbat  a  different  holding  was 
made  in  the  case  of  Calmer  v.  (Jalmer  et  aL, 
15  N.  D.  127, 106  N.  W.  684.  We  think,  bow- 
ever,  that  the  rule  announced  there  is  one 
which  protects  the  creditor  and  not  the  claim- 
ants of  the  homestead.  It  is  not  difficult  to 
see  that,  under  that  rule,  the  benefits  intend- 
ed to  be  preserved  to  homestead  claimants. 


under  our  statutes  providing  for  homestead 
exemptions,  and  under  section  208  d  the 
(constitution,  could  be  entirely  withheld  from 
them,  and  the  purpose  thereof  largely  de- 
feated. 

The  provisloa  of  the  Ckmstltntlcm  and  of 
our  laws  creating  homestead  and  exemptlcm 
rights  should  be  liberally  construed  to  effect 
their  beneficttit  purpose,  to  wit,  to  protect 
the  debtor  and  bis  family  in  the  possession, 
ownership,  and  control  of  a  h<Mmeetead  of 
definite  area  and  value,  to  which  credlton 
cannot  resort  by  a  process  of  levy  of  execu- 
tion on  a  Judgment  and  forced  sale,  except 
as  to  the  excess  of  value,  over  and  above 
$5,000,  and  not  then  unless  the  homestead  is 
divisible  and  the  excess  not  theretofore  con- 
veyed by  a  conveyance  executed  and  acknowl- 
edged by  husband  and  wife  or  claimant. 

The  writer  is  of  the  opinion  that  Justice 
and  protectlm  to  homestead  claimants  re- 
quire that  the  rule  announced  In  Calmer  v. 
Calmer,  supra,  be  overruled,  in  so  far  as  It 
holds  that,  in  determining  the  value  of  the 
homestead  exemption,  gyiaHng  incumbrances 
should  not  be  deducted. 

The  appellant's  mortgage  being  «itir^ 
null  and  void,  for  the  reasons  above  set 
forth,  the  trial  court  properly  ordered  its  sat- 
isfaction, discharge,  and  cancellation  of  rec- 
ord. It  was  unnecessary  for  respondent  to- 
make  selection  or  file  declaration  of  home- 
stead exemption.  His  homestead  consisted 
of  a  single  tract  of  land.  It  was  not  neces- 
sary for  him  to  file  declaration  of  his  home- 
stead, or  claim  his  homestead  exemption,  un- 
til his  right  thereto  was  la  some  way  chal- 
lenged. 

The  Judgment  appealed  from  should  b«  af- 
firmed. 


STATE  V.  FRIEDMAN   et  al.    (No.  21966.) 

(Supreme  (3onrt  of  Minnesota.    Sept.  10, 
1020.) 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  178  N.  W.  896. 

PER  CURIAM.  The  petition  for  a  rehear- 
log  calls  attention  to  inaccuracies  in  the  state- 
ment of  facts  in  the  opinion. 

The  state  claimed  that  the  bolts  threaded  ia 
Mirsky's  shop  were  used  in  a  contrivance  aim- 
ilar  to  that  by  which  be  was  swindled,  and  not 
in  the  identical  one  described  in  his  testimony. 

The  trip  to  Duluth  was  made  by  Friedman 
and  Paul  after  and  not  before  Brown  and  Paul 
went  there  to  meet  Finkelstine. 

These  corrections  do  not  change  the  main 
facta  in  the  case  upon  which  we  held  that 
there  was  safficient  evidence  to  support  the- 
verdict. 

The  petition  is  denied. 
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KELLY  V.  MeKEOWN.    (No.  22227.) 

(SnpMaM  Oonrt  of  lliimesoU.    Sopt  28, 1821.) 

(SylUbut  by  the  Court.) 
ApposI  and  error  «=>!  199— Refusal  to  set  aside 

Jodoment  which  had  bee*  affirmed  oa  appeal, 

held  proper. 
The  piOTision  of  section  7786,  0«n.  St. 
1918,  that  the  court  "may,  for  the  good  cease 
shown,  modify  or  set  side  its  Judgments,  or- 
ders, or  proceedings,"  does  not  authorize  a  set- 
ting aside  of  a  verdict  and  Judgment  after  there 
has  been  a  denial  of  a  motion  for  a  new  trial 
which  has  been  affirmed  on  appeal,  and  where 
the  "good  cause  shown"  Is  none  other  than  one 
which  was  or  might  hare  been  urged  on  the 
motion  for  a  new  trial  and  on  the  appeaL 


Appeal  from  District  Conrt,  Hennepin 
County ;  Jots.  W.  Molyneaux,  Judge. 

Action  by  Raymond  A.  Kdly,  as  admin- 
istrator, against  Herbert  B.  McKeown,  for 
tbe  wrongful  death  of  plalntUT's  intestate. 
Verdict  for  defendant,  plaintiff's  motion  for 
new  trial  denied,  order  afBrmed  on  appeal, 
rebearlng  denied,  and  remittitur  issued. 
SnbseQuently  plaintiff  petitioned  to  vacate 
and  set  aside  the  verdict  and  Judgment  and 
direct  a  new  trial,  which  motion  was  denied, 
and  plaintiff  appeals.    Order  affirmed. 

John  r.  Kelly,  of  Bt  Paul,  for  anpeUant. 
Trafford  N.  Jayne,  of  Minneapolis,  for  re- 
spondent. 

HOLT,  J.  This  action  for  wrongful  death 
was  tried  and  verdict  rendered  for  defend- 
ant Plaintiff's  motion  for  a  new  trial  was 
denied,  and  upon  appeal  to  this  court  the 
order  was  affirmed.  Kelly,  Adm'r,  v.  Mc- 
Keown, IBS  Minn.  28S,  166  N.  W.  829.  An 
application  for  rehearing  was  denied,  re- 
mittitur Issued,  and  Judgment  on  the  verdict 
entered  In  the  court  below.  More  than  two 
years  after  the  entry  of  such  Judgment 
plaintiff  petitioned  the  conrt  to  vacate  and 
set  aside  the  verdict  and  Judgment  and  di- 
rect a  retriaL  The  petition  sets  forth  the 
grounds  for  relief  and  arguments  in  support 
thereof  in  essentiaUy  the  language  of  the 
assignments  of  error  and  the  briefs  upon  the 
former  appeal. 

Appellant  insists  that  he  is  entitled  to  re< 
Uef  under  section  7786,  G.  S.  1913,  for  "good 
cause  shown."  We  think  not  £^very  reason 
now  urged  for  a  retrial  of  the  Issues  was 
urged,  or  could  properly  have  been  urged,  in 
the  motion  for  a  new  trial  and  In  the  appeal 
from  the  order  denying  a  new  trial.  It  is 
idle  to  consider  whether  the  writs  of  coram 
nobis  or  audita  querela  may  be  made  use  of 
in  this  state.  The  authorized  procedure  in 
respect  to  motions  for  a  new  trial  and  ap- 
peals from  tbe  order  made  on  such  motions 
affords  all  tbe  remedies  plaintiff  was  en- 
titled to  to  correct  and  relieve  against  any 
errors  that  may  have  inhered  In  the  verdict 


GKNTRAL  WAR£HOUSB  LUMBER  CX>.  273 

(lt4  N.W.) 

It  Is  true  that  both  statutory  and  common- 
law  procedure  are  but  means  to  an  end; 
namely,  the  right  and  Just  determination  of 
a  controversy  between  litigants.  But  neither 
law  nor  Justice  countenances  the  right  of  a 
person  to  repeatedly  assert  a  cause  of  action 
in  court  Bvery  one  is  entitled  to  his  day 
in  court;  that  is,  he  is  to  have  an  opportuni- 
ty to  present  proper  evidence,  and  have  his 
cause  of  action  fully  and  fairly  considered 
by  the  conrt  and  Jury,  it  it  be  triable  to  a 
Jury.  And  our  statute  gives  in  addition  tbe 
right  to  review  a  trial  both  by  the  nisi  prius 
court  and  b^  this  court.  Plaintiff  has  had 
this,  and  more,  both  courts  having  been  im- 
portuned to  reconsider  the  order  and  the  de- 
cision. What  he  terms  a  fake  verdict  was 
not  brought  about  by  inadvertence,  accident, 
surprise,  or  excusable  neglect.  Indeed,  every 
substantial  objection  to  its  validity  was  in 
fact  urged  before  the  court  below  on  the  mo- 
tions for  a  new  trial  and  on  the  former  ap- 
peal and  determined  adversely  to  plaintiff's 
contention.  And,  even  were  it  not  so,  he  had 
the  right  then  to  raise  any  and  every  ground 
on  which  tbe  verdict  might  be  set  aside  and 
a  new  trial  had,  and  cannot  again  claim  the 
rigbt  to  attack  the  verdict  for  alleged  errors 
of  court  or  Jury. 
Order  affirmed. 


BREUNINO  V.  CENTRAL  WAREHOUSE 
LUMBER  CO.    (No.  22255.) 

(Supreme  Court  of  Ifianeaota.    Sept  16, 
18Z1.) 

(ByUaUu  by  Bditoriai  Staff.) 

Master    and    servant    «=>4I7( I)— Certiorari 
remedy  for  review  in  oompentation  cases. 
Certiorari,  and  not  appeal,  is  the  remedy 
for   the   review   of  proceeding   in  workmen's 
compensation  cases.     Gkn.  St  1913,  {  8226. 

Appeal  from  District  Court,  Bamsey  Coun- 
ty; Ohas.  C.  Haupt  Judge. 

Proceeding  by  Claire  Breunlng,  employe, 
against  the  Cmtral  Warehouse  Lumber  Com- 
pany, onployer,  for  compensation  for  per- 
sonal injuries.  On  appeal  from  an  order 
vacating  an  order  approving  the  settlement. 
Appeal  dismissed. 

Stevens  ft  Stevens,  of  Minneapolis,  for  ap- 
pellant. 

K.  O.  McManigal,  of  St  Paul,  and  John  P. 
Gardiner,  Oom'r  of  Labor,  for  respondent. 

PER  CnjRIAM.  This  Is  an  appeal  from 
an  order  vacating  an  order  approving  a  set- 
tlement in  a  compensation  case. 

Certiorari  is  the  remedy  for  the  review  of 
proceedings  in  compensation  cases.  O.  B. 
1913,  I  8229. 

Appeal  dismissed. 


AssFoT  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  K<r-Nnmbar«d  DtcMts  aoA  Indexa* 
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BERRY  •!  al.  V.  ROTH  St  al.     (No.  22307.) 
(Supreme  Ck>urt  of  Minnesota.    Joly  8,  1921.) 

(SyUabus  ly  the  Court.) 

Brokers  ®=>I02— Purchasers  from  agent  held 
entitled  to  rescind  for  fraud,  and  recover 
amount  paid  to  agent  who  was  to  receive  ex- 
cess over  fixed  price. 
The  plaintiffs,  in  the  name  of  one  of  them 
as  vendee,  made  a  contract  to  purchase  lands. 
The  other  party  to  the  contract,  as  vendor,  was 
the  agent  of  the  owner.  The  agent  then  made 
a  contract  to  purchase  of  the  ojrner.  It  was 
the  understanding  that  the  plaintiffs  were  the 
pnrchasers  and  the  owner  the  seller.  The  two 
contracts  were  made  as  a  part  of  the  plan 
for  effecting  a  sale  and  passing  title.  The 
agent  by  agreement  with  his  principal  was  to 
have  all  of  the  sale  price  in  excess  of  a  fixed 
sum.  The  plaintiffs  paid  a  part  of  the  par- 
chase  price.  The  sale  was  induced  by  the  fraud 
of  the  owner  and  his  agent.  It  is  held  that 
the  plaintiffs  can  maintain  an  action  to  rescind 
the  contract  made  in  the  name  of  the  agent  as 
vendee  and  can  recover  of  both  defendants  the 
amount  which  they  paid  to  the  agent  in  consum- 
mating the  transaction,  and  that  they  are  not 
limited  to  a  recovery  from  each  of  the  amount 
received  by  him. 

Appeal  from  District  Court,  Hennepin 
County;  J.  W.  Molyneaux,  Judge. 

Action  by  T.  B.  Berry  and  another  against 
John  Both  and  anotlier.  Judgment  for  plain- 
tiffs, and  defendant  named  alone  appeals. 
Afitoned. 

Elnar  Hoidale^  of  Minneapolis,  for  ai^el- 
lant 

Geo.  Nordlln,  of  St  Paul,  for  respondents. 

DIBBLL,  J.  This  action  was  brought 
against  John  Both  and  A.  L.  Huston  to  can- 
cel for  fraud  a  contract  made  In  the  name  of 
Huston,  as  vendor,  with  P.  A.  Berry,  one  of 
the  plaintiffs,  as  vendee,  for  the  sale  of  lands 
in  Pine  county,  and  to  recover  from  both  de- 
fendants the  amount  whidi  the  plaintiffs 
paid.  There  were  findings  and  judgment 
for  the  plaintiffs,  and  the  defendant  Both  ap- 
peals. 

In  1918  John  Roth  was  the  owner'  of  240 
acres  of  land  In  Pine  county,  and  his  son 
owned  an  80,  making  up  the  half  section, 
which  had  been  deeded  to  him  by  bis  father 
some  little  while  before.  Roth  was  anxious 
to  sell  and  It  was  understood  between  him 
and  bis  son  that  the  son's  80  would  be  put  in 
with  the  rest  to  make  up  the  half  section. 
The  defendant  Huston  was  a  land  agent. 
Both  listed  the  half  section  at  $35  per  acre 
net  to  him,  Huston  as  his  agent  to  receive 
as  commis^on  all  of  the  sale  price  In  excess. 
The  plaintiffs  were  shown  the  land  by  both 
defendants.  They  understood  that  Roth  was 
the  owner.    They  claim  that  both  of  the  de- 


fendants made  false  representations  as  to 
the  character  of  the  lands  such  as  would 
Justify  a  resclssloa,  or  an  action  for  damages. 
The  court  so  found.  The  defendant  makes 
no  question  of  the  sufficiency  of  the  evidence 
to  sustain  the  finding. 

On  February  8,  1919,  Huston  made  a  con- 
tract In  his  own  name  to  sell  the  land  to  P. 
A.  Berry,  one  of  the  plaintiffa  The  under- 
standing was  that  the  two  plaintiffs  were 
making  the  purchase.  It  was  also  under- 
stood that  Roth  was  the  owner  and  the  real 
seller.  On  February  21, 1919,  Huston,  to  car- 
ry out  the  deal,  took  a  contract  from  Roth  to 
himself.  Huston  was  Roth's  agent  It  was 
not  understood  that  he  was  the  purchaser. 
Both  received  a  part  of  the  first  payment 
and  his  son  a  part  and  the  rest  of  It  went  to 
Huston.  They  had  a  satisfactory  understand- 
ing as  to  how  payments  were  to  be  applied. 

The  defendant  claims  that  since  the  action 
Is  one  of  rescission  the  plaintiffs  can  recover 
only  fr<Hn  Huston,  who  received  the  money; 
or  In  any  event  can  recover  no  more  from  the 
defendant  appealing  than  the  amount  which 
he  received.  This  ccmtentlon  we  do  not  sus- 
tain. 

The  contract  between  Huston  and  Berry 
and  the  subsequent  contract  between  Roth 
and  Huston  were  parts  of  the  general  plan  of 
effecting  and  completing  the  sale  and  pass- 
ing title  to  the  plaintiffs.  Vndet  the  finding 
of  the  court  it  was  the  fraud  of  Roth  and 
Huston  which  Induced  the  sale.  The  con- 
tract, unless  It  was  annulled,  compelled  per- 
formance by  the  plaintiff.  Unless  th^  were 
content  to  keep  the  land  and  sue  for  damages 
for  the  fraud,  or  keep  the  land  and  forego 
damages.  It  was  necessary  that  they  rescind. 
The  resdssion  properly  resulted  in  a  decree 
for  the  repayment  of  the  money  which  they 
had  paid ;  and  it  la  no  unjust  hardship  upon 
Roth  that  he,  as  a  party  to  the  fraud  and 
the  real  vendor,  be  required  to  refund  the 
moneys  obtained  by  him  and  his  agent  No 
rule  of  law  forbids  such  recovery.  The  grant- 
ing of  the  contention  of  the  defendant  com- 
pels the  plaintiffs  to  take  a  rescission  of  their 
contract  with  a  money  judgment  for  dam- 
ages against  Huston  alone,  or  against  Hus- 
ton for  a  part  and  against  Roth  for  a  part; 
or,  to  keep  the  land,  abide  by  the  contract 
Induced  by  fraud,  and  have  damages  appro- 
priate to  an  action  of  deceit,  or  forego  dam- 
ages. That  the  final  contract  was  made  be- 
tween Huston  and  P.  A.  Berry,  and  a  second 
one  between  Huston  and  Roth,  both  for  the 
purpose  of  carrying  out  the  sale,  instead  of 
one  contract  directly  with  Roth,  Is  unim- 
portant The  defendants  fraudulently  In- 
duced the  purchase,  it  was  a  purchase  by  the 
plaintiffs  and  not  a  purchase  by  Huston  and 
a  subsequent  sale  to  the  plaintiffs,  and  a 
judgment  for  a  rescission   with  Judgment 
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against  Rofh  as  wdl  as  against  Huston  for 
the  money  with  wMdi  the  plalntlffa  were 
frandnlently  Induced  to  part  was  proper. 

The  material  findings  of  the  trial  court  are 
SQStained,  and  the  law  was  correctly  applied. 

Judgment  afOrmed. 


STATE   V.  DEAN.     (No.   22343.) 

(Supreme  Court  of  Minnesota.    July  8,  1021.) 

(Syttabut  hy  the  Court.)  i 

Sanday  «=>2,  4— Business  of  pliotographer  lield 
"work"  within  statute;  Sunday  observance 
statute  held  legitimate  exercise  of  police  pow- 
er when  applied  to  photographers. 
The  Sabl>atb  day  observance  statute  pro- 
liibits  work  on  the  Sabbath  which  interferes 
witJi  the  repose  and  religious  liberty  of  the 
commnnity  and  is  not  work  of  necessity  or 
cliarity;  and  it  prohibits  certain  work,  though 
it  does  not  disturb  the  community,  upon  the 
ground  that  a  periodic  cessation  from  usual  la- 
bor makes  for  the  ptiysical  and  intellectual  and 
moral  welfare  of  mankind.  The  basis  of  the 
latter  prohibition  is  in  the  police  power  of 
the  state  exercised  for  the  general  good.  Ap- 
plying the  statute,  it  Is  held  thsX  the  business 
of  a  photographer  is  work  within  its  meaning; 
that  conditions  are  such  that  competition  sub- 
!:tantially  induces  all  studios  to  be  open  if  some 
are;  that  a  numerous  body  are  affected  if  stu- 
dios are  kept  open,  and  ther^y  deprived  of  a 
day  of  rest  or  recreation  or  religious  observ- 
ance; that  the  prohibition  of  the  statute  ap- 
plies to  photographers  talung  pictures  on  Sun- 
day, and  is  a  legitimate  exercise  of  the  police 
power;  and  the  conviction  of  the  defendant  is 
sustained  though  his  work  was  not  so  conduct- 
ed as  to  interfere  with  the  repose  and'religious 
liberty  of  the  community. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Work.] 

Appeal  from  Municipal  Court  of  Minne- 
apolis; E.  A.  Montgomery  and  F.  El  Reed, 
Judges. 

J.  N.  Dean  was  convicted  of  violating  the 
Sabbath  day  observance  staitute,  and  be  ap- 
Iteals.    Affirmed. 

Shearer,  Byard  ft  Trogner,  of  Minneapolis, 
for  ai>pellant 

ClilTord  U  Hilton,  Atty.  Oen..  Jas.  R 
Xiarkham,  Asst.  Atty.  Gen.,  and  Thomaa  B. 
Kilbride,  of  Mtnneapolls,  for  the  State. 

DIBEIXt  J.  The  defendant  was  convicted 
In  the  municipal  court  of  Minneapolis  of  keep- 
ing open  bts  phot(%raphic  studio  and  doing 
the  work  of  taking  pictures  therein  on  the 
Sabbatb  day.  He  appeals  from  the  judgment 
of  conviction  and  the  order  denying  a  new 
trlat 


Ttie  relevant  provisions  of  the  law  are  O. 
S.  191S,  It  8T52,  8753.  Section  S752,  which 
Is  somewhat  by  way  of  preamble,  prohibits 
the  doing  of  "certain  acts  In  {  875S  epedfled, 
which  are  serious  Interruptions  of  the  repose 
and  religious  liberty  of  the  community,  and 
the  doing  of  any  of  said  acts  on  that  day 
shall  constitute  Sabbatb  breaking."  Section 
8753  provides  that— 

"Hunting,  shooting,  fishing,  playing,  horse 
racing,  gaming  and  other  public  sports,  exer- 
cises, and  shows;  ail  noises  disturbing  the 
peace  of  the  day;  all  trades,  manufactures,  and 
medianical  employments,  except  works  of  ne- 
cessity performed  in  an  orderly  manner  so  as 
not  to  Interfere  with  the  repose  and  religious 
liberty  of  the  eommunity;  all  public  selling  or 
offering  for  sale  of  property,  and  ali  other  la- 
bor except  works  of  necessity  and  charity  are 
prohibited  on  the  Sabbath  day." 

It  Is  expressly  provided  tliat  meals  may  be 
served  by  caterers,  and  prepared  tobacco, 
fruits,  confectionery,  newspapers,  drugs  and 
medicines  may  be  sold.  The  sale  of  uncooked 
meats,  groceries,  clothing  or  boots  la  not  per- 
mitted. Works  of  necessity  or  charity  are 
defined  aa  including  "whatever  is  needful 
during  the  day  for  good  order,  health  or  com- 
fort of  the  commimlty."  Barberlng  is  ex- 
pressly excluded  from  the  definition.  Base- 
ball  playing,  in  an  orderly  manner,  not  in- 
terfering with  the  peace,  repose  and  comfort 
of  the  cooununity,  is  expressly  permitted 
within  certain  hours  of  the  afternoon. 

The  so-called  preamble  came  into  the  stat- 
utes through  the  Penal  Code.  It  has  been  un- 
derstood as  evidencing  a  legislative  policy 
not  to  require  the  strict  cessation  of  all  kinds 
of  work,  or  to  prohibit  Indulgence  in  recrea- 
tion and  amusements,  when  they  do  not  in- 
terrupt the  rejpose  and  religious  liberty  of 
the  community.  Thus  in  State  v.  Chamber- 
lain, 112  Minn.  62, 127  N.  W.  444,  30  L.  B.  A. 
(N.  S.)  335,  21  Ann.  Cas.  679,  the  words  "oth- 
er public  sports,  exercises,  and  shows"  were 
held,  by  reasou  of  the  preceding  words  with 
which  they  were  associated,  to  refer  to  out 
of  door  amusements  and  not  to  prohibit  mov- 
ing picture  shows  conducted  in  an  orderly 
manner.  And  in  Houck  v.  Ingles,  126  Minn. 
257,  148  N.  W.  100,  It  was  held  that  a  con- 
tract for  advertising  space  on  the  curtain  of 
a  theater  conducted  In  an  orderly  fashion 
on  Simdays  was  not  Invalid.  So  It  was  held 
In  Holden  v.  O'Brien,  86  Minn.  297,  90  N.  W. 
631,  that  the  casual  execution  and  delivery 
of  a  promissory  note  on  the  Sabbath  was  not 
proUblted.  And  in  Ward  v.  Ward,  75  Minn. 
269,  77  N.  W.  965,  It  was  held  that  a  private 
casual  sale  was  not  forbidden. 

There  is  another  a8x>ect  in  which  the  Sal)- 
bath  day  observance  statute  Is  to  be  viewed. 
It  is  conceded  that  a  periodic  idle  day,  when 
pe<^le  cease  their  usual  activities  and  devote 
themselves  to  rest  or  recreation  or  amuse- 


sForoUMF 


see  lame  topic  uii]  KSTT-NUMBER  Is  >U  Key-Numbered  Dlaeats  and  Indcxee 


Digitized  by 


Google 


276 


184  NORTHWESTERN  REPORTER 


(Minn. 


ment  or  assodatloii  wltb  their  feUows,  or 
0Te  attentton  to  what  they  deem  rellgiotis 
duties  or  privileges,  is  best  for  the  physical 
and  moral  and  social  welfare  of  the  commun- 
ity. A  statate  which  fixes  a  rest  day  with 
this  thought  In  mind  is  enacted  In  the  exer- 
cise of  the  police  power.  The  foundation 
principle  is  well  stated  in  State  v.  Petit,  74 
Minn.  376,  77  N.  W.  225,  where  the  provision 
of  the  statute  prohibiting  barberlng  coi  the 
Sabbath  was  held  valid.  There  Justice  Mit- 
chell said :. 

"The  ground  upon  which  snch  legislation  ia 
generally  upheld  is  that  it  is  a  sanitary  meas- 
ure, and  as  such  a  legitimate  exercise  of  the 
police  power.  It)  proceeds  upon  the  theory, 
entertained  by  moat  of  those  who  have  investi- 
gated the  subject,  that  the  physical,  intellectual 
and  moral  welfare  of  mankind  requires  a  pe- 
riodical day  of  rest  from  labor,  and,  as  some 
particular  day  must  be  fixed,  the  one  moat  natu- 
rally selected  is  that  which  is  regarded  as  sa- 
cred by  the  greatest  number  of  citizens,  and 
which  by  custom  is  generally  devoted  to  reli- 
gious worship,  or  rest  and  recreation,  as  this 
causes  the  least  interference  with  business  or 
existing  customs." 

And  further  on  Justice  Mitchell  said: 

"The  object  of  the  law  ia  not  so  much  to 
protect  those  who  can  rest  at  pleasure  as  to 
afford  rest  to  those  who  need  it,  and  who,  from 
the  conditions  of  society,  could  not  otherwise 
obtain  it.  Moreover,  if  the  law  was  not  obliga- 
tory upon  all,  and  those  who  desired  to  do  so 
were  permitted  to  engage  in  their  usual  voca- 
tion on  Sunday,  others  engaged  in  the  same 
kind  of  labor  or  business  might,  against  their 
wishes,  be  compelled,  by  the  laws  of  competi- 
tion in  business,  to  do  likewise." 

The  defendant's  studio  was  on  the  third 
floor  of  a  building  in  Minneapolis.  On  a 
Sunday  two  men,' one  of  whom  was  the  state's 
only  witness,  went  to  the  studio,  apparently 
in  quest  of  evidence.  They  tried  the  entrance 
door.  It  was  locked.  The  defendant  came 
from  a  side  door  into  the  hall.  Upon  inquiry 
he  said  he  would  take  their  pictures,  though 
the  studio  was  not  supposed  to  be  open. 
There  was  a  lady  present  It  does  not  clears 
ly  appear  that  she  was  there  for  a  sitting. 
It  seems  Just  as  likely  that  she  was  there  to 
examine  proofs  of  pictures  taken  before. 
The  defendant  took  the  pictures  of  the  two 
men,  giving  them  several  exxMsures,  received 
pay,  and  the  finished  photographs  were  de- 
livered a  few  days  later. 

Whether  the  taking  of  the  pictures  was  a 
trade,  manufacture  or  mechanical  employ- 
ment within  the  statute  need  not  be  discus- 


sed. Clearly  enougih  It  was  work  within  the 
statute.  It  was  not  menial  w<Nrk.  It  was 
skilled  work  or  even  artistle  work  or  profes- 
sional work,  but  it  was  work.  It  Is  entirely 
clear  that  it  was  not  &  work  of  necessity  or 
charity  within  the  definition  of  the  statute. 

The  conviction  cannot  be  sustained  If  it 
was  necessary  to  idiow  that  the  work  done 
by  the  defendant  was  of  a  character  Interfer- 
ing with  the  repose  and  religious  liberty  of 
the  community.  The  taking  of  the  pictures 
did  not  disturb  the  community.  The  convic- 
tion Is  sustained  upon  the  ground  that  tlie 
prohibition  was  imposed  In  the  legitimate 
exercise  of  the  police  power.  It  is  a  matter  of 
common  knowledge  that  photographic  studios 
In  times  iwst  and  in  times  quite  recent  have 
been  open  on  the  whole  or  a  part  of  each  Sun- 
day. In  cities  of  considerable  size  studios, 
counting  all  grades  of  them,  are  numerous, 
and  require  the  attendance  of  a  considerable 
number  of  i>ersons.  To  most  of  the  i^o- 
prletors  their  closing  is  not  important  If 
only  competttors  close.  Competition  tesoAa 
to  make  eadi  do  as  the  others  da  Some  es- 
tablishments catering  to  street  patronage 
may  suffer  an  actual  loss  If  they  are  not  open 
Simdays.  A  i>ortlon  of  the  public  may  suffer 
some  Inconvenlraice.  However,  the  suffering 
of  either  the  public  or  prc^rletors  la  not  great 
It  was  within  the  province  of  the  Legisla- 
ture to  determine  that  it  was  best  that  none 
should  do  business  on  Sundays.  Tlie  lan- 
guage of  the  statute  Indicates  sudi  purpose. 
Unless  given  that  effect  a  considerable  num- 
ber of  persons,  whose  presence  is  necessary 
to  the  conduct  of  the  business,  will  have  for 
themselves  no  Sunday  or  but  a  part  of  a  Sun- 
day for  rest  or  recreation  or  amus^nent 
or  religions  observances.  There  are  kinds 
of  work,  not  interfering  with  the  repose  and 
religious  freedom  of  the  community,  not  done 
in  such  a  way  that  the  public  Is  annoyed,  and 
not  of  such  a  character  as  to  be  subject  to 
regulation  under  the  police  power,  with 
which  the  law  does  not  interfere  thon^  done 
on  the  Sabbath.  And  there  are  occasional 
technical  or  even  substantial  Infractions  of 
the  statute  which  the  good  sense  of  a  toler- 
ant community  chooses  to  let  pass  without 
serious  notice.  We  uphold  the  convictlcHi  of 
the  defendant  upon  the  theory  that  he  is  one 
of  a  class  so  numerous  that  the  police  power 
of  the  state,  for  the  common  good  of  others 
In  a  like  situation,  may  prohibit  his  working 
on  the  Sabbath  day,  though  he  does  bis  work 
without  interfering  wlQi  the  repose  and  re- 
ligious liberty  of  the  community. 

Judgment  and  order  affirmed. 
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GILLETTE  V.  McLAUQHLIN.     (No.  4888.)* 

(Sapreme  Coart  of  Soath  Dakota.    Ang.  SI, 
1921.) 

1.  Wills  «=3324(2)— Evideiiee  held  Insufficient 
for  submission  of  question  of  I  boo  m  potency. 

Evidence  held  inetifiBciezit  for  snbmiBBioii  to 
jntj  of  the  qaestion  of  mental  incompetency. 

2.  Wills  <^=>324(3)— Evidenoe  held  Insuffleient 
for  submission  of  undue  Influence. 

In  son's  contest  of  father's  will,  in  which 
it  was  claimed  that  the  father  had  been  unduly 
influenced  by  the  beneficiary,  who  had  befriend- 
ed the  father  prior  to  his  death,  during  the  fa- 
ther's separation  from  his  wife  and  children, 
and  by  a  priest  of  the  Catholic  church  to  which 
the  residue  of  the  estate  had  been  given,  evi- 
dence held  insufficient  for  submission  of  the 
question  of  undue  influence. 

3.  Wills  <»=>I68(7>— That  beneficiary  had  op- 
portunity to  influence  testator  not  legal  proof 
of  Influence. 

The  mere  fact  that  beneficiaries  of  a  will 
had  the  opportunity  to  influence  testator  ia  not 
proof  of  undue  influence. 

4.  Appeal  and  error  «=>  1 69— Question  not  rais- 
ed by  pleadings  or  ovIdMoe,  or  passed  on  by 
trial  court,  not  considered. 

A  question  not  raised  by  the  pleadings  or 
presented  by  the  evidence,  nor  passed  on  by 
the  trial  court,  cannot  be  raised  for  the  first 
time  on  appeal. 

Appeal  from  Circuit  Court,  Moody  Oonnty; 
li.  li.  Xleeger,  Judge. 

Salt  by  Orrie  Gillette  against  WilUam  3. 
McLauglilin,  executor  of  the  estate  of  James 
A.  Gillette,  deceased,  to  cancel  the  wllL 
From  Judgment  for  plaintiff  and  from  an  or- 
der denying  new  trial,  defendant  appeala 
Judgment  and  order  reversed. 

See,  also,  180  N.  W.  052. 

Fredrick  A.  Warren,  of  Flandrean,  and 
Bates,  Johnson  &  Simons,  of  Sioux  Falls,  for 
appellant 

Rice  &  Rice,  of  Flandreau,  and  Brady, 
RobertstM)  &  Bonner,  of  Minneapolis,  Minn., 
for  respondent, 

POIiLET,  P.  J.  This  appeal  grows  oat  of 
a  controTersy  otct  a  wUL  James  A.  Gillette, 
the  decedent  named  herein,  died  testate  on 
the  18th  day  of,  July,  1018.  He  left  butvIt- 
ing  him  as  heirs  at  law  his  widow,  Maggie  A. 
Gillette;  a  daughter,  EUEabeth;  and  two 
sons,  Orrle  Gillette,  the  plaintiff  in  this  ac- 
tion, and  John  A.  Gillette.  There  had  been 
an  older  son,  Harry,  who  was  killed  by  fall- 
ing from  a  load  of  hay  on  the  1st  day  of 
September,  1910.  Decedent  and  Maggie  Gil- 
lette were  married  on  the  Ist  day  of  January, 
1890.  They  lived  together  on  a  farm  In 
Moody  county  from  the  time  of  their  mar- 
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rlage  until  about  the  1st  of  October,  1912, 
when  Maggie  Gillette,  during  the  absence  of 
decedent  and  without  his  knowledge  or  con- 
sent, to<A  all  of  the  children  and  moved  Into 
a  house  In  Flandreau,  and  never  after  re- 
turned to  the  farm  or  lived  with  decedent. 
She  remained  In  Flandreau  about  2  years, 
when  she  took  the  children  and  moved  to 
Minneapolis,  where  she  has  since  resided. 
During  the  year  1014  she  commenced  an  ac- 
tion against  decedent  for  separate  mainte- 
nance. In  that  actl<Hi  she  prevailed,  and 
Judgment  was  entered,  requiring  her  hus- 
band to  pay  her  |400  a  year,  and  so  far  as 
the  record  shows  this  Judgment  was  com- 
plied with.  Not  long  after  Maggie  Gillette  left 
the  farm  decedent  bad  a  sale  and  disposed  of 
the  personal  property  on  the  farm,  and  does 
not  appear  ever  to  have  lived  upon  or  made 
Ills  home  on  the  farm  thereafter.  At  the 
time  Maggie  Gillette  left  the  farm  they 
owned  two  quarter  sections  of  land,  title  to 
one  quarter  of  which  was  in  decadent's  name 
and  the  other  in  his  wife's  name.  About  the 
year  1016,  decedent  commenced  an  action 
against  Maggie  Gillette  to  have  title  to  both 
quarter  sections  quieted  In  his  name.  That 
action  was  stiU  pending  at  the  time  of  his 
death,  but  the  final  result  of  the  suit  was 
that  title  to  one  quarter  was  awarded  to 
him,  or  rather  to  his  estate,  and  the  other  to 
his  wlf&  At  the  time  of  his  death  this  land 
was  worth  about  $100  per  acre.  After  de- 
cedent left  his  farm  he  worked  about  on  dif- 
ferent farms,  also  In  a  cream  station  In  Flan- 
dreau, and  finally  had  charge  of  a  cream 
station  at  Elkton.  In  February,  1918,  he 
entered  the  United  States  army.  He  enlisted 
as  a  single  man,  34  years  old,  although  at 
that  time  he  was  past  62  years  of  age  and 
had  a  wife  and  grown  family.  He  was  sent 
to  Jefferson  Barracks,  but  in  a  c^ort  time 
his  health  broke  down,  and  he  was  placed  in 
a  government  hospital,  where  for  a  time  be 
was  very  sick.  He  partly  revered,  but  was 
discharged  from  the  army  because  of  poor 
health,  and  returned  to  Flandreau  about  the 
last  of  June,  1018. 

Some  time  during  the  year  1013  decedent 
made  the  acquaintance  of  the  defendant, 
William  McLaughlin,  and  a  warm  friend^lp 
sprang  up  between  McLaughlin  and  his  wife 
and  decedent.  Decedent  worked  for  Mc- 
Laughlin at  different  times,  and  McLaughlin 
transacted  some  business  for  decedent 
When  decedent  was  in  the  neighborhood  he 
appears  to  have  frequently  visited  the  Mc- 
Laughlina  He  appears  to  have  been  wel- 
come and  to  have  been  made  to  fed  at  home; 
In  fact  for  the  last  4  or  S  yean  of  his  life- 
time the  McTiBiighlln  home  came  nearer  to 
being  a  home  for  him  than  any  other  place. 
While  he  was  sick  in  the  hospital  at  Jefferson 
Barracks  he  telegraphed  to  McLaughlin  to 
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come  to  him.  Upon  receipt  of  tbis  message 
McLaughlin  and  hU  wife  both  went  to  see 
him.  They  had  a  eon  in  the  goyemment  serv- 
ice stationed  at  East  St  Louis,  and  they  went 
to  see  him  on  the  same  trip ;  but  after  visit- 
ing their  son  they  went  back  and  visited  de- 
cedent again  before  they  returned  to  Flan- 
dreaii.  When  decedent  returned  to  Flan- 
dreau  about  the  last  day  of  June  be  went 
directly  to  the  McLaughlin  home,  where  he 
remained  some  three  or  four  days,  when  he 
was  taken  to  a  hospital  in  Flandreau.  From 
that  time  on  he  failed  rapidly.  On  the  12th 
day  of  July  he  sent  for  a  banker  in  Flan- 
drean,  with  whom  he  bad  done  business,  to 
come  and  draw  his  wllL  By  the  terms  of  this 
will  he  disposed  of  his  property  as  follows: 
To  his  tliree  children  he  gave  $100  each.  To 
his  wife  be  gave  a  one-third  intereert  in  the 
two  quarter  sections  of  land  above  men- 
tioned, provided  the  court  should  award  it 
all  to  him,  but  In  case  any  part  of  the  land 
was  awarded  to  bis  wife,  then  she  was  to 
have  no  interest  In  the  part  awarded  to  him. 
He  directed  his  executor  to  expend  $500  for 
a  monument  to  be  placed  on  the  family  burial 
lot  in  the  cemetery  In  Flandreau.  To  the 
Catholic  Church  In  Flandreau  be  gave  $100 
for  masses ;  to  defendant  McLaughlin,  $5,000; 
the  residue  to  the  congregation  of  the  Catho- 
lic Church  In  Flandreau;  and  the  said  Mc- 
Laughlin was  named  as  executor.  Decedent 
was  unable  to  leave  his  bed  when  the  will 
was  made.  He  continued  to  grow  weaker 
until  the  18th  day  of  July,  when  he  died  in 
a  hospital  in  Dell  Rapids,  to  which  place  he 
had  been  taken  on  the  14tb  of  July. 

It  is  alleged  in  plalntifTs  petition  that  the 
will  is  void  and  should  be  canceled,  because, 
at  the  time  the  will  was  executed  testator 
was  not  mentally  competent  to  make  a  valid 
will,  and  because  the  said  will  was  made  as 
the  result  of  the  fraud  and  undue  influence 
of  the  said  McLaughlin  and  one  George  E. 
Kelly,  a  Catholic  priest  in  charge  of  the 
Catholic  Church  in  Flandreau. 

Numerous  questions  are  presented  by  the 
record,  but  imder  the  view  we  take  of  the 
case  it  Is  necessary  to  consider  only  the  ques- 
tions of  mental  co;npetency  and  undue  in- 
fluence. 

'It  is  claimed  by  plaintifr  that  at  the  time 
of  the  execution  of  the  will  testator  was  of 
unsound  mind,  was  mentally  weak,  and  la- 
boring under  mental  delusions,  and  tliat  he 
was  unable  to  understand  the  nature  of  the 
instrument  he  executed,  or  his  obligations  to 
his  wife  and  children. 

ITpon  the  question  of  decedent's  mental 
condition  it  is  claimed  and  fairly  proved  that 
testator  was  a  man  with  a  morose  disposi- 
tion ;  that  be  had  a  vicious  temper ;  that  he 
was  unkind  and  sometimes  brutally  cruel  to 
his  Wife  and  children;  that  the  loss  of  bis 
oldest  son  in  1910  caused  Mm  great  grief; 


and  that  for  some  time  thereaft^  bis  mind 
seems  to  have  been  deranged.    Cpon  the  sub-' 
Ject  of  bis  mental  condition,  his  wife  testified 
that— 

At  times  he  woold  sit  "in  a  deep  study  and 
watched  us  and  watched  every  move  we  made 
around  the  bouse,  and  I  was  terribly  frighten- 
ed. Sometimes  he  would  just  simply  do  that, 
and  I  would  get  up  and  go  out  of  the  house, 
and  again  he  would  fly  is  a  rage  and  grab  hold 
of  anything  he  could,  and  looked  like  an  insane 
man,  watching  you  with  that  peculiar  look. 
Sometimes  he  would  go  for  weeks  and  be  all 
right,  and  again  he  would  take  spells  and 
wouldn't  be  all  right.  He  seemed  to  be  in  a 
deep  study  over  something.  He  would  send  the 
children  to  school  with  a  horse  that  wasn't 
safe.  It  ran  away  a  number  of  times,  and  a 
nimiber  of  times  it  threw  them  out,  and  finally 
they  quit  driving  the  horse  and  walked.  He 
wouldn't  let  them  have  anything  else  to  drive. 
The  horse  ran  away  Decoration  Day  in  1911. 
It  threw  Elizabeth  and  I  oat  and  hurt  us,  and 
the  man  in  the  feed  bam  told  us  not  to  hitch 
it  up  for  several  days,  and  the  next  day  Eliza- 
beth wanted  to  drive  to  school,  and  Orrie  was 
going  to  bitch  up  for  her,  and  he  forbid  him, 
and  she  didn't  have  time  to  walk.  It  was 
seven  miles.  He  had  a  very  unbalanced  mind. 
He  was  not  of  sound  mind. 

"When  thb  tombstone  came  he  wouldn't  al- 
low it  to  be  put  up.  After  the  boy  was  buried 
tbere  I  had  a  curb  put  up  around  the  lot,  and 
had  Harry's  initials  put  in  the  corner  of  the 
curb,  and  when  I  went  out  a  month  later  the 
corner  with  the  initials  was  Icnocked  out  of  the 
curb.  I  had  planted  some  rose  bushes,  and 
they  were  torn  out  There  was  a  monument 
erected  on  the  grave  in  1911.  It  was  after- 
wards removed  from  the  lot.  Yesterday  I  didn't 
mean  to  say  he  was  insane  because  he  en- 
listed. I  meant  to  say  when  Mr.  Gillette  enter- 
ed the  service  to  swear  bis  age  the  way  he  did, 
and  that  he  was  a  single  man,  and  take  $10,000 
at  the  risk  of  the  government  put  on  it  is  what 
I  meant.  We  came  home  from  church  one  Sun- 
day, and  he  came.  I  finished  dinner  before  the 
others  did,  and  I  went  in  the  living  room  and 
sat  down  and  took  a  paper  to  read.  Elizabeth 
was  the  last  one  to  finish.  She  got  up  shortly, 
and  came  in  where  I  was,  and  when  he  finished 
he  took  a  chair  and  threw  at  her  with  such 
force  that  he  broke  the  chair.  There  was  not 
a  word  of  disturbance.  It  was  after  the  boy's 
death  in  lOlL,  When  I  saw  my  husband  at 
Flandreau  after  leaving  him  and  at  Minneapolis 
our  relations  were  friendly.  The  last  2  years 
he  had  sullen  spells.  He  wouldn't  speak  to  any 
one,  and  I  can't  describe  the  look  on  his  face. 
It  was  a  peculiar  look,  an  insane  look,  as  if 
he  was  watching  every  move  you  made  and  you 
were  afraid  he  would  spring  at  you." 

Upon  this  same  subject  Lizzie,  the  daugh- 
ter, testified  as  follows: 

"Sometimes  he  would  strike  her  [meaning 
his  wife]  with  his  hand  or  fists.  Sometimes 
he  would  give  her  a  kick,  if  that  was  more 
convenient.  One  time  I  saw  him  beat  her  with 
a  buggy  whip.  I  think  she  fainted  and  fell 
down,  and  he  beat  her  after  she  lay  on  the 
ground.    At  one  time  I  had  gone  to  bed  in  the 
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•Tciiiiig  and  I  woke.  tq>  and  heard  1117  mother 
crying  and  talking  and  ponnding  on  the  door. 
I  heard  my  father  talking.  '  I~  crawled  to  the 
door  and  he  had  the  door  locked,  and  the  az 
was  leaning  up  against  the  door  jamb.  He 
bad  my  mother  locked  out.  I  waa  afraid  to 
gay  anything.  My  first  recollection  is  of  see- 
ing him  place  the  az  against  the  door  jamb. 
He  was  standing  by  tiie  door." 

All  of  these  acts,  except  possibly  the  re- 
moval of  the  monument  from  the  son's  grave, 
took  place  prior  to  the  separation  of  dece- 
dent and  bis  wife  in  1912.  Decedent  tore 
the  monument  down,  broke  it  to  pieces,  and 
hauled  the  pieces  away  and  threw  them  in 
the  Big  Sioux  river.  It  Is  not  clear  from  the 
testimony  set  out  In  the  printed  record 
whether  the  monument  was  removed  in  1911 
or  in  1917. 

The  deceased  was  the  holder  of  a  $3,000 
benefit  certificate  in  the  Modem  Woodmen 
of  America,  which  certificate  named  his  wife 
as  beneficiary.  On  the  day  of  the  execution 
of  the  will  he  undertook  to  change  the  bene- 
ficiary and  make  it  payable  to  his  sister, 
"Flora  Sheffield"  or  "Clara  Louise  Sheffield, 
sister  and  niece."  But  in  making  out  the 
direction  to  change  the  beneficiary  the  name 
Is  written  as  "Florence"  Sheffield,  instead  of 
•'Flora."  This  fact  is  urged  as  evidence  of 
mental  weakness  at  the  time  of  the  execution 
of  the  will.  This,  however,  is  of  very  slight 
consequence,  because  it  la  apparent  from  the 
handwriting  on  this  certificate  that  it  was 
not  written  by  decedent,  and  the  mistake 
may  have  been  made'  by  another  party  than 
him. 

The  above  testimony  touching  Che  conduct 
of  decedent  Is  not  disputed,  and  no  doubt  It 
is  aU  true ;  but  it  falls  far  short  of  proving 
that  decedent  was  Insane  or  mentally  Incom- 
petent on  the  12th  day  of  July,  1918.  During 
all  the  period  tiom  October,  1912,  until  Feb- 
ruary, 1918,  decedent  was  in  and  about 
nandreau  and  Elkton.  He  worked  on  vari- 
ous farms  and  In  the  cream  station  at  Ilan- 
dreau;  and  at  Elkton  he  had  charge  of  a 
cream  statlcm.  He  attended  to  the  business 
incident  to  the  operation,  renting  and  caring 
for  his  farm.  Yet  during  all  this  time  no  act 
of  his  is  shown  that  any  one,  including  the 
members  <^  his  own  family,  considered  in- 
dicative of  a  deranged  mind  or  mental  weak- 
ness. He  appears  to  have  managed  his  af- 
fairs as  well  as  the  average  man.  No  doubt 
he  was  cursed  with  a  mean,  ugly,  overbearing 
disposition,  but  this  seems  to  have  been  exer- 
cised only  .toward  members  of  his  own  fam- 
ily. What,  If  any,  provocation  he  may  have 
had  does  not  appear,  nor  would  any  amount 
of  provocation  Justify  his  conduct  But  con- 
ceding all  this,  it  does  not  prove  nor  tend 
to  prove  lack  of  mental  capacity  to  manage 
and  dispose  of  his  property.  He  did  not  over- 
look any  member  of  his  family  when  he  made 
his  wllL    True,  he  virtually  disinherited  aU 
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of  his  children,  and  in  view  of  their  relations 
with  him  this  might  have  been  exi)ected.  When 
tiis  wife  left  him  the  children  all  went  with 
their  mother.  When  she  sued  him  for  separate' 
maintenance  they  all  took  sides  with  their 
mother,  and  testified  against  him  in  court. 
While  their  loyalty  to  their  mother  is  com- 
mendable, their  father  regarded  them  as  im- 
Just  and  unfair  and  ungrateful,  and  certain 
it  is  that  so  far  as  the  record  shows  neither 
of  the  children  ever  showed  him  the  slightest 
regard  or  respect,  or  showed  the  slightest 
concern  for  his  welfare.  On  the  other  hand, 
the  McLaughlin  family  was  always  kind  to 
blm,  and  afforded  him  an  asylum  when  he 
seemed  to  be  friendless  and  alone.  He  was 
made  to  feel  at  home  at  McL,aaghIin'B,  and 
was  at  liberty  to  come  and  go  at  will.  When 
be  was  sick  and  among  strangers  at-  Jeffer- 
son Barracks  It  was  to  them  he  turned  for 
friendship  and  consolation,  and  they  re- 
sponded. When  he  was  discharged  from  the 
government  hospital  it  was  the  McLaughlins 
who  opened  their  hmne  to  him,  and  where 
be  might  have  stayed  indefinitely  had  it  not 
been  necessary  that  he  be  t^en  to  the  hos- 
pital. And  it  was  the  McLaughlins  more 
than  any  one  else  who  looked  after  his  needs 
and  comfort  while  he  was  in  the  hospital 
What  more  natural  thing  was  there  to  do 
than  remember  them  in  his  will? 

But  In  the  face  of  all  these  circumstances 
decedent  did  not  fail  to  make  some  provi- 
sion in  his  will  for  his  family.  The  evidence 
shows  that  he  was  claiming  property  valued 
at  about  $30,000.  Whether  be  owned  It  all  or 
half  of  it  belonged  to  his  wife  was  a  matter 
then  pending  in  court  If  the  court  award- 
ed it  all  to  him,  then  by  the  terms  of  the  will 
one-third  of  it  all  was  to  go  to  his  wife.  If 
the  court  awarded  her  one-half  the  property, 
then  he  ctmsldered  that  she  was  provided  for, 
and  she  was  to  have  no  part  ot  the  half  that 
was  awarded  to  him. 

[1]  After  a  careful  consideration  of  this 
entire  record,  we  fail  to  find  any  evidence 
sufficient  to  go  to  the  Jury  on  the  Issue  of 
mental  Incompetency.  Respondent  cites  and 
relies  on  Johnson  v.  Shaver,  41  S.  T>.  585,  172 
N.  W.  676,  In  support  of  the  verdict  In  this 
case,  but  the  circumstances  under  which  the 
will  in  that  case  was  made  are  so  wholly  un- 
like the  circumstances  surrounding  the  exe- 
cution of  tbe  will  In  this  case  that  that  deci- 
sion Is  not  controlling  in  this  case.  As  was 
said  by  this  court  In  Re  Boll's  Estate,  178 
N.  W.  880: 

"There  is  absolntely  no  proof  of  hallucina- 
tions nor  proof  of  anything  indicating  continual 
mental  incapacity  on  tbe  part  of  deceased." 

[2,  3]  Upon  the  question  of  undue  Influence 
the  evidence  is  even  more  meager  than  upon 
the  other.  It  is  claimed  that  the  testator 
was  unduly  Influenced  in  the  making  of  the 
will  by  the  said  William  McLaughlUi  and 
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George  E.  Kelly,  who  at  the  time  of  tbe 
execution  of  tbe  will  was  the  priest  in  charge 
.of  the  Catholic  Church  at  Flandreau.  The 
evidence  shows  that  decedent  was  on  terms 
of  intimate  friendship  with  both  of  these 
parties,  both  of  them  had  some  opportunity 
to  take  advantage  of  their  friendship  and 
tbie  confidential  relations  that  eslsted  to  in- 
fluence decedent,  and  both  are  beneficiaries 
under  the  will.  But  tbe  evidence  goes  no 
further.  Decedent  was  at  McLaughlin's 
house  several  days  before  be  went  to  the 
hospital.  Both  McLaughlin  and  his  wife 
went  to  see  decedent  a  number'  of  times 
while  he  was  in  the  hospital,  and  McLaughlin 
stayed  with  decedent  all  of  the  night  before 
the  will  was  made.  Father  Kelly  also  called 
on  decedent  several  times  while  he  was  In 
the  hospital,  and  on  one  of  these  occasions 
took  decedent's  confession  and  administered 
the  holy  communion.  But  there  is  no  evi- 
dence of  any  kind  whatever  that  either  of 
these  imrties  ever  tried  to  Infiuence  him  in 
any  manner  in  regard  to  the  disposition  of 
his  property,  or  talked  with  him  abont  mak- 
ing a  will,  or  knew  that  be  Intended  to  make 
a  will,  or  knew  that  he  had  made  a  will,  until 
after  be  was  dead.  That  they  had  on  oppor- 
tnnlty  to  talk  with  him  and  possibly  to  in- 
flnence  blm  cannot  be  questioned,  but  op- 
portunity alone,  or  opportunity  together  with 
the  fact  that  they  were  provided  for  in  the 
wUl,  does  not  amount  to  legal  proof  that  they 
were  instrumoital  In  bringing  about  the  dis- 
position made  of  his  property.  McKenzie  v. 
Murray,  183  N.  W.  736. 

[4]  It  is  contended  by  contestant  that  the 
residuary  clause  in  the  will  is  so  Indefinite 
and  uncertain  that  it  cannot  be  ascertained 
who  the  intended  beneficiary  is.  This  ques- 
tion was  not  raised  by  the  pleadings  nor  pre- 
sented by  the  evidence.  It  was  not  passed 
on  by  the  trial  court,  and  cannot  be  raised 
here  for  the  first  time. 

There  being  no  sufficient  evidence  to  sup- 
port the  verdict,  the  judgment  and  order  ap- 
pealed from  are  reversed. 

WHITING,  J.,  not  sitting. 


RAE  V.   KUHNS.     (No.  4839.)  * 

(Supreme  Court  of  South  Dakota.    Aug.  81, 
1921.) 

I.  Waters  and  wat»r  courses  «=3ll9(2)— Stat- 

ute  permits  drainage  along  natural  course,  but 

law  does  not  permit  It  along  artificial  course. 

Bev.  Code  1919,  {  8479,  permits  drainage 

by    landowners    along   the    natural    course    of 

drainage;   but  the  law  does  not  permit  it  along 

an    artificial    course,    except   under    statutory 

drainage  proceedingB. 


2.  Waters  and  wnter  eenrses  «s»i26(2)— EvU 
denoe  held  to  show  lower  landowners'  dam> 
age  from  drain  not  trifling. 
In  an  action  involving  the  right  of  an  up- 
per landowner  to  constmct  a  tile  drain  upon  his 
own  lands  and  thereby  cast  water  from  pond* 
on  the  land  of  the  lower  landowners,  evidence 
held  to  show  that  the  lower  landowners'  dam- 
age was  not  trifling. 

Appeal  from  Circuit  Court,  Lincoln  Coun- 
ty; L.  L.  Meeger,  Judge. 

Action  by  B.  A.  Bae  against  A.  J.  Knhns. 
From  a  Judgment  tor  plalntiif ,  and  an  order 
denying  his  motion  for  new  trial,  defendant 
appeals.  Judgment  and  order  reversed,  and 
cause  remanded  for  further  proceedings. 

A.  B.  Carlson,  of  Canton,  for  appellant. 
Klrby,  Klrby  &  Klrby,  of  Sioux  Falls,  for 
respondent. 

GATES,  J.  This  is  a  case  involving  the 
right  of  an  upper  landowner  to  construct  tile 
drains  wholly  upon  bis  own  land  and  there- 
by cast  the  water  from  certain  ponds  upon 
the  land  of  the  lower  landowner.  The  fol- 
lowing map  of  section  21,  township  98,  range 
60  west  Sth  p.  m.,  in  Ltncoln  county,  fairly 
shows  the  situation: 


Plaintiff  owns  the  northeast  quarter,  and 
defendant  the  southeast  quarter  of  tbe  sec- 
tion. .  PlaintlfF  constructed  tile  drains  from 
ponds  O  and  E  into  pond  B,  and  from  ponds 
B  and  D  into  depression  A. 

Following  are  the  findings  of  fact  and  con- 
clusions of  law  made  by  the  trial  court,  ex- 
cept the  first  finding,  which  related  to  the 
ownership  of  the  lands: 

"(2)  That  the  conformity  of  the  plaintiff's 
and  defendant's  land  is  such  that  in  tbe  nat- 
ural course  of  drainage  surface  water,  in  rainy 
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seasoDS,  flows  tiian  the  plaintUTa  land  onto 
the  defendant* a  land,  except  a  small  depression 
near  the  center  of  the  west  line  of  the  plain- 
tiJFs  land,  and  designated  in  the  pleadings  as 
IMnd  D,  which  would  overflow,  if  sufficient  wa- 
ter were  found  therein,  in  a  southwesterly  di- 
rection, and  not  over  the  land  of  the  defendant 

"(3)  That  the  general  contour  of  each  of 
said  farms  is  level,  the  general  flow,  however, 
being,  with  the  exception  of  sai^  pond  D,  from 
the  north  to  the  south  on  each  of  said  farma; 
there  being  on  plainUfTs  land,  however,  depres- 
sions a  few  inches  deep  where  surface  water 
would  accumulate  in  wet  seasons. 

"(4)  That  in  order  to  more  readily  drain  such 
depressions  and  cause  the  anrface  water  to 
flow  readily  therp'rom,  the  plaintiif  has  con- 
structed a  series  of  tile  drains  wholly  upon  his 
own  land,  between  5,000  and  6,000  feet,  open- 
ing in  a  natural  depression  or  swale,  the  wa- 
ter from  which  tile  drain  passes  over  the  de- 
fendant's land  through  a  natural  depression. 

"(5)  That  said  tiling  and  draining  done  by 
the  plaintiff  is  done  in  the  most  workmanlike 
manner  and  in  accordance  with  good  husbandry 
(except  as  to  said  pond  D),  and  that  the  water 
flowing  therefrom  upon  defendant's  land  does 
hit  farm  as  small,  if  any,  damage  as  possible. 

"(6)  That  the  loss,  if  any,  which  the  de- 
fendant suffers  by  reason  of  the  flow  of  water 
from  the  plaintiff's  land  is  trifling. 

"(7)  That  said  tiling  and  drainage  done  by  the 
said  plaintiff  enters  the  said  defendant's  land 
(with  the  exception  of  pond  D)  in  such  a  way 
as  to  do  as  little  damage  as  possible,  if  any,  to 
the  said  defendant 

"(8)  That  now  the  water  from  the  said  plain- 
tiffs land  immediately  runs  off  after  rains,  leav- 
ing no  permanent  springs  or  permanent  water. 

"From  the  foregoing  findings  of  fact  the  court 
-derives  and  makes  the  following  conclusions  of 
law: 

"1.  That  the  defendant  is  entitled  to  judg- 
ment restraining  the  said  plaintiff  from  drain- 
ing said  pond  D  in  a  southeasterly  direction,  so 
that  the  surface  water  therefrom  will  flow  upon 
the  land  of  the  defendant. 

"2.  That  the  defendant  is  not  entitled  to  re- 
strain the  said  plaintiff  from  eontinaing  the 
drainage  of  any  of  the  remainder  of  his  farm 
aa  the  same  is  now  constructed. 

"3.  That  as  the  plaintiff  offered  to  dismiss  this 
proceeding  prior  to  the  incurring  of  the  ex- 
pense  of  the  trial,  and  the  defendant  having  in- 
sisted upon  trial  on  the  counterclaim,  and  the 
relief  recovered  by  the  defendant  being  of  a 
trifling  nature,  neither  party  should  have 
coats." 

From  the  Judgment,  and  an  order  denying 
new  trial,  defendant  api)eal8. 

We  concur  in  the  view  of  the  trial  court 
that  the  Gonrse  of  natural  drainage  ttom 
pond  D  l8  In  a  southwesterly  direction,  and 
therefore  that  plaintiff  should  not  be  per- 
mitted to  drain  that  pond  Into  depression  A. 

[1]  We  think,  however,  that  the  clear  pre- 
ponderance of  the  evidence  shows  that  there 
is  a  well-deflned  ridge  along  the  southwest 
side  of  pond  B,  and  that  the  natural  course 
of  drainage  from  pond  B  is  not  along  the  line 


of  the  tHe  drain  £rom  pond  B  to  depresdon 
A,  but  that  in  time  of  high  water  the  over- 
flow from  pond  B  ran  al«ig  the  line  marked 
course  2.  Rev.  Code  1919,  |  8479,  permits 
drainage  by  landowners  along  tJie  natural 
course  of  drainage,  but  the  law  does  not  per- 
mit it  almig  on  arM/to(al  cowne,  except  tm- 
der  the  statutory  drainage  proceedings.  In 
our  opinion  the  determination  of  this  case  is 
governed  by  the  decision  of  this  court  in 
Venner  v.  Olson,  40  S.  D.  885,  168  N.  W.  740. 

[2]  Nor  can  we  agree  with  finding  6  that 
appellant's  damage  is  trifling.  The  evidence 
clearly  shows  that  prior  to  the  construction 
of  the  drains  appellant  farmed  the  northwest 
40  of  his  land  as  one  tract;  that  by  reason 
of  the  acts  of  respondent  a  deep  cut  has  been 
made  from  depression  A  to  the  dry  run,  and 
that  the  portion  of  appellant's  land  north  and 
east  of  the  present  branches  of  the  dry  run  is 
isolated,  and  cannot  be  farmed  in  connection 
with  the  remainder  of  the  northwest  40. 

We  are  of  the  opinion  that,  under  the  evi- 
dence, the  trial  court  should  have  enjoined 
the  maintenance  by  respondent  of  the  tile 
drain  connecting  pond  B  with  depression  A. 

The  judgment  and  order  appealed  from  are 
reversed,  and  the  cause  Is  remanded  for  fur- 
ther procedings  in  harmony  with  this  opin- 
ion. 

WHITING,  3^  not  sitting. 


8CHULER  V. 


CITY  OF  MOBRIDGE. 
(No.  4650.) 


(Supreme  Court  of  South  Dakota.    Aug.  81,. 
19S21.) 

1.  Municipal  corporations  «=>8I 7(3) —Pedes- 
trian presumed  to  have  been  oxercislng  ordi- 
nary oarob 

A  pedestrian,  who  slipped  on  the  sidewalk, 
will  be  presumed  to  have  been  exercising  ordi- 
nary care,  in  the  absence  of  evidence  that  she 
was  walking  in  a  careless  or  negligent  manner. 

2.  MUDloipal  oorporetions  «=3768( I) -v  Liable 
for  Improper  construction  of  sidewalks,  ren- 
dering them  unsafe  for  lise  of  pedestrians. 

Where  city  constructed  cement  sidewalk 
with  slippery  surface,  so  that  pedestrians  exer- 
cising ordinary  care  slipped  thereon,  it  was  lia- 
ble for  the  damages  sustained;  it  being  the 
city's  duty,  in  the  construction  of  the  side- 
waJks,  to  make  them  reasonably  safe  for  the 
use  of  pedestrians. 

3.  Municipal  corporations  «=379l (I)— Knowl- 
edge of  defective  oondltion  of  sidewalk  In 
baslness  portion  of  dty,  whioli  bad  existed 
since  tKe  oonstmotion  of  the  walk.  Imputed 
to  olty  authorltlee. 

Where  defective  sidewalk  was  due  to  the 
construction  thereof,  and  had  existed  from  the 
time   the  sidewalk  was  built,  and  where  the 
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sidewalk  was  located  in  the  bnstneaa  portion  of 
the  city,  and  was  used  as  much  or  more  than 
any  other  piece  of  sidewalk  in  the  city,  knowl- 
edge of  the  defective  condition  of  the  walk  will 
be  imputed  to  the  city  authorities. 

4.  Moalolpai  corporations  «=»822  (5)— Evidence 
held  insufficient  for  Instruction  on  whether 
pedestrian,  wlio  slipped  on  defeotlve  sidewalk, 
bad  knowledge  of  defect. 

In  an  action  against  a  city  for  injaries  to 
a  pedestrian,  who  slipped  on  slippery  sidewalk, 
the  mere  fact  that  the  pedestrian  had  walked 
.over  the  sidewalk  on  one  other  occasion  two 
days  before  the  accident  did  not  warrant  in- 
struction submitting  question  of  whether  she 
itnew  that  the  sidewalk  was  dangerous. 

5.  Damages  «=»I32(2)— $1,950  verdict  for  per- 
manent injury  to  knee  held  not  excessive. 

$1,050  yerdict  to  56  year  old  woman,  who 
had  been  confined  to  her  bed  for  two  weeks, 
had  sustained  a  badly  injured  linee,  had  suf- 
fered a  great  deal  of  pain,  and  who  was  at- 
tended by  a  physician  at  the  time  of  the  trial, 
about  a  year  and  a  half  after  the  accident,  with 
probability  that  injuries  would  be  permanent, 
preventing  her  from  taking  care  of  her  four 
children  and  doing  her  housework,  held  not  so 
unreasonable  and  excessive  as  to  warrant  a 
new  triaL 

6.  New  trial  <3=>77(2)— New  trial  awarded  for 
exisesslve  damages  only  when  Indicating  pas- 
sion or  prejudice. 

The  damages  awarded  by  the  verdict,  to 
warrant  the  granting  of  a  new  trial,  must  be  so 
excessive  as  to  strike  mankind  at  first  blush 
as  being  beyond  all  measure  unreasonable  and 
outrageous,  and  such  as  manifestly  show  the 
jury  to  have  been  actuated  by  passion,  partial- 
ity, prejudice,  or  corruption. 

.Appeal    from    drcait    Court,    Walworth 
County;   J.  H.  Bottum,  Judge. 

Action  by  Mary  M.  Scbnler  against  the 
City  of  Mobridge.  From  a  Judgment  for 
plalntift,  and  from  an  order  denying  a  mo- 
tion for  new  trial,  defendant  appeals.  Jndg- 
moit  and  order  affirmed. 

Harry  A.  Brenner,  of  Mobridge,  for  appel- 
lant 
Julias  Skaug,  of  Mobridge,  for  respondent 

POLLET,  P.  J.  This  Is  an  action  for  dam- 
ages for  Injuries  alleged  to  have  been  sus- 
tained by  plaintiff  by  reason  of  a  defective 
sidewalk  on  one  of  tiie  streets  of  defendant 
city.  Verdict  and  judgment  were  for  plain- 
tiff, and  defendant  appeals. 

[1 , 2]  The  sidewalk  In  question  Is  made  of 
cement,  and  appears  to  have  been  construct- 
ed as  cement  walks  usually  are,  except  that 
the  surface  thereof  had  been  troweled  with 
a  steel  trowel,  instead  of  a  wooden  trowel, 
such  as  is  generally  used  for  that  purpose. 
The  result  Is  that  the  surface  of  the  walk  Is 
very  smooth  and  slippery.  Plaintiff  under- 
took to  walk  across  It,  but  when  she  stuped 


on  it  her  foot  slipped,  and  she  fdl  and  in- 
jured her  leg,  especially  her  knee,  quite  se- 
riously. There  was  no  snow  or  ice  or  other 
obstruction  on  the  sidewalk  at  the  time  of 
this  acddoit.  There  Is  no  evidence  that  the 
plaintiff  was  walking  In  a  careless  or  negli- 
gent manner;  therefore  she  Is  presumed  to 
have  'been  exercising  ordinary  care.  The 
negligence,  if  any,  on  the  part  of  the  city,  con- 
sisted solely  in  the  manner  In  which  the 
sidewalk  was  constructed.  The  city  proved 
by  a  number  of  witnesses,  and  their  testi- 
mony was  not  disputed,  that  the  sidewalk  in 
question  was  well  made  and  of  good  material; 
that  it  Is  one  of  the  most  snsbtantlal  side- 
walks In  the  dty.  But  this  does  not  disprove 
the  fact  that  it  was  .very  slippery,  and  the 
undisputed  evidence  shows  that  numerous 
people,  both  before  and  after  plaintiff's  acci- 
dent, slipped  and  fell  on  this  same  piece  of 
sidewalk.  The  facts  in  the  case  bring  it 
within  the  rule  adopted  by  this  court  in 
Smith  V.  Yankton,  23  S.  D.  352,  121  N.  W. 
S48.  In  that  case  the  following  instruction 
was  approved  by  this  court: 

"It  is  the  duty  of  the  city  to  so  construct  its 
sidewalks  as  that  they  may  be  reasonably  safe 
for  the  use  of  pedestrians  passing  over  them, 
under  aU  ordinary  climatic  conditions  which 
exist  in  this  country.  *  *  *  If  there  was 
a  faulty  construction  in  this  sidewalk  at  this 
point,  and  if  the  sidewalk  was  so  constructed 
as  that  under  ordinary  and  usual  climatic  con- 
ditions it  was  unsafe  for  persons  traveling  over 
it,  then  the  dty  was  negligent  in  so  construct- 
toglt" 

[3]  It  Is  contended  by  defendant  that  there 
is  no  evidence  that  the  dty  had  notice  of  the 
defective  condition  of  this  sidewalk.  It  was 
not  necessary  to  prove  this  fact  In  this  case. 
The  evidence  shows  that  the  sidewalk  In 
question  had  been  built  some  time  during  the 
summer  or  fall  of  the  year  previous  to  the 
accident  It  also  shows  that  the  condition 
complained  of  by  plaintiff  had  existed  from 
the  time  the  walk  was  built  And  the  evi- 
dence shows  that  this  particular  piece  of 
sidewalk  was  located  In  the  business  portion 
of  the  town,  and  was  used  as  much  or  more 
than  any  other  piece  of  sidewalk  in  the  town. 
These  facts  and  circumstances  are  suffldent 
to  impute  knowledge  of  the  condition  of  tb« 
sidewalk  to  the  officers  of  defendant. 

It  is  contended  by  the  dty  that  the  plain- 
tiff knew  of  the  dangerous  condition  before 
she  went  upon  it,  and  therefore  she  herself 
was  negligent,  and  for  that  reason  Is  not  en- 
titled to  recover,  and  upcm  that  branch  of  the 
case  defendant  requested  the  foUowimg  In- 
struction: 

"I  instruct  yon  that  if  yon  find  the  plaintiff 
knew  that  the  sidewalk  was  dangerous  and  that 
it  was  really  doubtful  whether  she  could  travel 
upon  it  without  acci4ent  it  was  not  consistent 
with  ordinary  care  to  attempt  to  pass  over  it. 
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espedaDy  if  ahe  conld  take  another  aafe  and 
coDTenient  way  to  her  destination.  And  if 
she  did  so  proceed,  and  injur?  resulted,  she 
was  guilt;  of  contributory  negligence,  wUch 
bars  her  right  of  recovery." 

[4]  This  Instmctlon  was  rtfiued,  and  sncb 
refusal  is  assigned  as  error.  There  is  no 
evidence  to  warrant  this  instmctlon,  and  no 
error  was  committed  in  refasing  it.  There  is 
no  evidence  to  show  that  plaintifT  knew  the 
sidewalk  was  dangerous.  It  is  true  that  she 
had  passed  over  it  before,  once  only  two  days 
before  the  accident;  bnt  at  that  time  the 
walk  was  covered  with  Ijoards,  and  whether 
she  had  ever  walked  over  It  when  it  was 
not  covered  does  not  api)ear  'from  the  evi- 
dence, bat  tills  Is  not  material.  She  may 
liave  walked  over  It  without  realizing  bow 
dangerous  It  really  was.  It  is  the  duty  of 
cities  to  so  construct  their  sidewallcs  that 
they  will  be  reasonably  safe  for  people  to 
walk  over,  and  where  they  are  constructed 
and  maintained  in  the  condition  In  which 
the  evidence  shows  this  sidewalk  to  have 
l>een  from  the  time  of  its  construction  to  the 
time  of  plaintiff's  accident,  and  in  the  ab- 
sence of  negligence  on  the  part  of  the  plain- 
tiff, the  city  Is  liable  for  damages  resulting 
from  such  ctwditlon. 

[f]  It  is  next  contended  that  the  verdict 
should  be  set  aside  and  a  new  trial  granted 
'  l>ecause  the  verdict  is  so  grossly  excessive  as 
to  clearly  indicate  that  it  is  the  result  of 
prejudice  or  passion  on  the  part  of  the  Jury. 
The  verdict  ($1,950)  is  Uberal,  to  say  the 
least;  but  under  the  evidence  we  do  not  feel 
that  we  would  be  warranted  in  setting  It 
aside  because  excessive.  The  plaintiff  at  the 
time  of  the  trial  was  56  years  old.  Up  to  the 
time  of  the  accident  complained  of  she  had 
always  enjoyed  good  health.  She  had  a 
husband  and  four  children.  She  had  always 
taken  care  of  the  cliildren  and  done  her 
own  housework.  As  the  result  of  the  In- 
Jtcry  she  was  confined  to  her  bed  for  two 
weeks.  Her  knee  was  badly  Injured  by  the 
falL  She  ButTered  a  great  deal  of  pain,  not 
only  while  she  was  so  confined,  bnt  continu- 
onsly  thereafter  until  the  time  of  the  trial. 
She  employed  a  physician  at  the  time  of  the 
injury,  and  he  was  still  treating  her  injury  at 
tbe  time  of  the  trial — something  like  a  year 
and  a  half  after  tbe  accident.  This  physi- 
cian testified  that  tlie  injtiry  probably  was 
permanent.  Plaintiff  was  not  able  to  do  her 
housework  after  the  Injury  as  she  had  done 
before.  She  was  obliged  to  keep  one  of  her 
daughters  out  of  school  to  do  the  housework 
that  she  had  been  in  the  habit  of  doing  be- 
fore the  Injury.  There  was  testimony  on  be- 
baU  of  defendant  to  the  effect  that  plaintiff 
was  seen  doing  the  work  about  the  house 
about  the  same  after  the  accident  as  before. 


and  one  or  two  witnesses  testified  to  seeing 
her  working  in  the  field  after  the  injury;  but 
tills  was  denied  by  plaintiff.  This,  as  well  as 
other  matters  brouj^t  ont  by  the  testimony, 
presented  questions  of  fact  of  which  the 
jury  was  the  sole  judge. 

[•]  What  we  believe  to  be  practically  the 
universal  rule,  applied  to  tbe  granting  of  a 
new  trial  on  the  ground  that  the  verdict  is 
excessive,  Is  stated  in  Coleman  v.  Southwick, 
9  Johns.  45,  6  Am.  Dec.  253,  as  follows: 

"The  damages,  therefore,  must  be  so  ezces- 
shre  as  to  strike  mankind,  at  first  binsb,  as 
being,  beyond  all  measure,  unreasonable  and 
outrageous,  and  such  as  manifestly  show  the 
jury  to  have  been  actuated  by  passion,  partial- 
ity, prejudice  or  corruption.  In  short,  the  dam- 
ages must  be  flagrantly  outrageous  and  extrav- 
agant, or  the  court  cannot  undertake  to  draw 
the  line;  for  they  have  no  standard  by  wliich 
to  ascertain  the  excess." 

"The  jury  and  the  trial  judge  have  a  much 
better  opportunity  than  do  the  appellate  judg- 
es to  measure  the  actual  damages  suffered  by 
the  plaintiff  and  tbe  amount  which  would  com- 
pensate him  for  the  injury.  They  have  an  op- 
portunity of  seeing  the  plaintiff  and  to  discern 
his  manner  of  testifying,  his  intelligence  and 
capacity,  to  note  Iiis  physical  condition,  and 
many  other  living  evidences  bearing  upon  the 
issue,  including  all  the  attending  circumstances, 
of  the  larger  part  of  which  tbe  appellate  court 
is  deprived.  The  jury,  thus  being  in  possession 
of  all  the  facts  and  circumstances,  is  required 
to  pass  upon  this  issue  as  an  issue  of  fact,  un- 
der an  appropriate  charge  of  the  court  as  to 
the  law.  Their  solemn  finding,  returned  into 
court  and  approved  by  the  trial  court,  should 
not  b«  disturbed  by  this  court,  unless  it  comes 
within  the  rule  hereinbefore  laid  down.  The 
trial  judge  has  not  only  the  opportunity  afford- 
ed the  jurors  to  gain  knowledge  of  the  con- 
ditions of  the  plaintiff's  injury  and  the  amount 
which  will  compensate  him,  together  with  all 
the  facts  and  circumstances  surrounding  his  in- 
jury, bnt  also  has  the  opportunity  of  observing 
the  jurors  in  considering  said  cause  and  of  any 
outward  feeling  evidencing  passion  or  prejudice 
that  may  l>e  exhibited  during  the  proceedings 
before  him;  and  if  it  is  made  reasonably  to  ap- 
pear that  the  verdict  of  the  jury  is  excessive 
by  reason  of  any  influence  of  passion  or  prej- 
udice, it  is  his  sworn  and  solemn  duty,  as  a 
trial  court  to  set  aside  the  verdict"  and  grant 
a  new  trial.  Bailroad  Co.  v.  De  Vore,  43  Okl. 
534,  143  Pac.  864,  L.  R.  A.  1915r,  21. 

And  see  note  to  Padrlck  ▼.  O.  N.  R.  Co., 
Ifc  B.  A.  1915P.  SO. 

Tested  by  the  above  rule,  we  cannot  say 
that  the  verdict  is  so  unreasonable  or  exces- 
sive as  to  warrant  a  new  trial  on  that  ac- 
count. 

The  Judgmoit  and  order  appealed  from  are 
afiSrmed. 

WHITINO,  X,  ctMicurs  in  result 
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HOLLEMAN  V.  TAYLOR.    (No.  4814.)  * 

(Saprone  Ooort  of  South  Dakota.    Sept.  16, 
1921.) 

Appeal  and  error  «=9lOI2(l)— FIndlDfl  aot  eoa- 
trary  to  olear  proponderaaoe  of  evidence  not 
disturbed. 

A  finding  which  ia  not  contrary  to  the  clear 
preponderance  of  the  evidence  will  not  be  dis- 
turbed. 

Appeal  from  Oircuit  Conrt,  Brown  Ootmty; 
ITrank  Anderson,  Judge. 

Action  by  David  HoUeman  against  A.  IL 
Taylor.  BYom  a  Judgment  of  dismissal,  and 
from  an  order  denying  a  new  trial,  ;dalntlff 
api>eals.    Affirmed. 

Williamson,  Williamson  &  Smith,  of  Aber- 
deen, for  appellant 

Van  Slyke  ft  Agor,  of  Aberdeen,  for  re- 
spondent. 

GATES,  J.  In  October,  1919,  defendant 
contracted  in  writing  to  sell  and  convey  to 
plaintiff  a  balf  section  of  land  at  $110  per 
acre.  Plaintifr  paid  $1,000  in  cash  and  $9,815 
by  deed  of  other  land  to  defendant.  The 
residue  was  to  be  paid  in  installments.  On 
the  same  day  plalntiiX  entered  into  an  agree- 
ment in  writing  with  defendant  listing  the 
land  for  saler  with  the  A.  M.  Taylor  Land 
Company  at  $120  per  acre,  the  portion  of 
which  agreement  material  to  the  present  case 
was  as  follows: 

"Said  A.  M.  Taylor  hereby  agrees  to  buy  said 
land  faimseU  at  above-described  price  and  terms, 
if  I  should  want  to  sell  said  land  after  March  1 
and  before  June  16, 1919.  I  hereby  appoint  and 
constitute  the  said  A.  M.  Taylor  Land  Company 
as  my  true  and  lawful  attorney  and  agent,  and 
authorize  them  to  enter  into  a  written  contract 
for  me  and  in  my  name  and  place  for  the  sale 
of  above-described  real  estate  upon  the  above- 
mentioned  price  and  terms.  When  sale  is 
made,  I  agree  to  furnish  an  abstract  showing 
good  and  merchantable  title  in  me.  (Printed 
matter  marked  out.)  This  contract  shall  re- 
main in  full  force  and  effect  until  June  15, 
1920,  and  to  continue  in  toidb  thereafter  until 
have  served  ten  days'  written  notice  of  cancel- 
lation upon  the  said  A.  M.  Taylor  Land  Com- 
pany." 

This  action  was  brought  to  compel  defmd- 
ant  to  take  back  the  land.  The  trial  court 
found  that  the  latter  agreement  was  mutu- 
ally aband<med  and  entered  Judgment  dis- 
missing the  action.  Plaintiff  appeals  there- 
from and  from  the  order  denying  new  triaL 

The  plaintiff  gave  testimony  tending  to 
show  that  on  May  21,  1920,  he  Indicated  his 
wish  to  sell  the  land  back  to  defendant  at 
$120  per  acre,  and  that  on  June  16,  1920, 
plaintiff  wrote  a  letter  to  defendant,  received 
in  his  absence  on  June  18,  1920,  by  the  A. 
M.  Taylor  Land  Company,  asking  defendant 


to  take  the  land  back  at  that  price.  Defend- 
ant gave  testimony,  corroborated  by  another, 
tending  to  show  that  on  May  21,  1920,  plain- 
tiff desired  to  sell,  but  at  the  price  of  $135 
per  acre.  A  letter  from  plaintiff  to  defend- 
ant dated  March  21, 1920,  also  indicated  that 
plaintiff  was  holding  the  land  at  $135  per 
acre. 

It  seems  to  us  that  the  determination  of 
the  material  issnes  before  the  trial  court, 
and  now  before  this  court,  depends  on  the 
crediUllty  of  the  witnesses.  We  cannot 
say  that  the  clear  preponderance  of  the  evi- 
dence was  contrary  to  the  findings  of  the 
trial  conrt. 

The  Judgment  and  order  appealed  from  are 
therefore  affirmed. 

SMITH  and  McCOX,  JJ.,  not  sittins. 


HALSTEAD  V.  MISSOURI  SLOPE  LAND  &. 
INVESTMENT  CO.  et  al. 

(Supreme  Conrt  of  North  Dakota.    June  27, 
1921.    Behearing  Denied  Sept  10,  1921.) 

(BvOahu*  If  th«  Oovrt.) 

Damages  ^=>78( I)— Contrast  oonstmed  as 
agreement  for  rental,  oontlngent  on  determU 
nation  of  ownership,  and  not  one  for  penalty. 
In  this  action  two  parties,  H.  and  M.,  were 
asserting  conflicting  claims  of  ownership  to  a 
certain  tract  of  land.  Daring  the  pendency  of 
litigation  involving  such  claims,  H.,  the  one  io 
possession,  surrendered  possession  to  M.,  pur- 
snant  to  a  written  agreement  signed  by  M. 
and  two  sureties,  wherein  it  was  agreed  that, 
"in  case  the  court  shall  decree  the  return  of 
said  land"  to  H.,  "they  will  return  the  same 
to"  him,  "together  with  $S0O  per  year  as  dam- 
ages for  the  use  and  occupancy  of  the  said 
premises.  For  reasons  stated  in  the  opinion, 
it  is  held  that  nnder  the  evidence  in  this  case, 
the  agreement  between  the  parties  was  one  for 
the  payment  of  a  rental,  fixed  by  them  con- 
tingent upon  the  determination  of  the  owner- 
ship of  the  premises,  and  not  one  for  the  pay- 
ment of  a  penalty,  or  one  whereby  "the  amount 
of  damages  to  be  paid  or  other  compensation 
to  be  made  for  a  breach  of  an  obligation  is 
determined  in  anticipation  thereof." 

Appeal  from  District  Court,  Oolden  Valley 
County;  Hanley,  Judge. 

Action  by  J.  D.  Halstead  against  the  Mis- 
souri Slope  Land  &  Investment  CompAuy  and 
others.  From  a  Judgment  In  favor  of  the 
defendants,  plaintiff  appeals.  Keversed  and 
remanded. 

H.  Ia  HaUiday,  of  Beach,  for  appellant. 
W.  H.  Stutsman,  of  Mandan,  for  respond- 
ents. 

PEB  CUBIAM.  This  is  an  action  to  re- 
cover on  a  written  agreement  in  the  form  of 
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«  bond,  executed  by  the  defendant  Mlssonri 
Slope  Land  &  Investment  Company,  as  prin- 
cipal, and  tbe  defoidants  A  L.  Martin  and 
ICary  J.  McGilllTray,  as  sureties.  The  writ- 
ten Instrument  upon  which  this  action  1b 
brought  was  executed  under  the  following 
circumstances: 

About  the  year  1906  the  defendant  Mis- 
souri Slope  Lend  &  InTestment  Company, 
Instituted  an  action  against  J.  D.  Halstead 
to  quiet  title  to  and  recover  possession  ot  a 
quarter  section  of  land  situated  In  what  Is 
now  Golden  Valley  county,  in  this  state. 
Said  Ualstead  defended  said  action,  and 
claimed  to  have  purchased  the  land  under  a 
contract  from  the  Missouri  Slope  Land  ft  In- 
vestment Company,  and  asserted  that  he  was 
entitled  to  occupy  said  premises  and  to  have 
the  same  conveyed  to  him  upon  payment  of 
the  sum  due  on  the  contract  The  Missouri 
Slope  Land  ft  Investment  Company  denied 
the  validity  of  the  contract.  Halstead  was 
In  possession  of  the  land.  A  trial  of  the 
action  resulted  In  a  judgment  in  favor  of 
the  Mlssonri  silope  Land  &  Investment  Com- 
pany and  against  Halstead;  said  Judgment 
being  entered  February  3, 1809.  27  N.  D.  686, 
147  N.  W.  643.  Thereafter  said  Halstead 
Itroceeded  to  take  jycopei  steps  to  move  for  a 
new  trial.  Such  motion  was  made  and  grant- 
ed on  January  14,  1911.  27  N.  D.  697,  147 
N.  W.  643.  An  appeal  to  this  court  re- 
sulted in  an  affirmance  of  the  order  grant- 
ing a  new  trial.  27  N.  D.  691,  147  N.  W.  643. 
On  a  retrial  of  the  action,  Halstead  prevailed. 
The  Missouri  Slope  Land  &  Investment  Com- 
pany appealed  to '  this  court,  but  it  subse- 
quently attempted  to  withdraw  the  appeal, 
with  the  result  that  this  court  ordered  the 
appeal  to  be  dismissed,  and  the  judgment  of 
the  trial  court  then  became  final. 

The  written  instrument  which  is  Involved 
In  this  controversy  was  executed  during  the 
time  when  Halstead  was  taking  steps  looking 
toward  moving  for  a  new  trial,  to  wit,  on 
June  6,  1010,  and  is  in  words  and  figures  as 
foUowK 

"State  of  North  Dakota,  County  of  Billings. 
"In  District  Ooort,  Tenth  Jndidiil  District. 

"Missouri  Slope  Land  &  Investment  Company, 
a  Corporation,  Plaintilf,  v.  J.  D.  Hal- 
stead, Defendant, 

"Undertaking. 

"Know  all  men  by  these  presents,  that  the 
Miasoari  Slope  Land  ft  Investment  Company, 
a  corporation,  as  principal,  and  A.  L.  Martin 
and  Mary  J.  McOlUivrny,  as  sureties,  of  Dick- 
inson, N.  D.,  are  firmly  bound  nnto  J.  D.  Hal- 
stead In  the  snm  of  five  thousand  five  bnndred 
dollars  ($5,600.00),  lawful  money  of  the  United 
States  of  America,  to  be  paid  to  the  said  J.  D. 
Halstead,  his  execntors,  administrators,  or  as- 
signs, for  the  payment  of  which,  well  and  truly 
to  be  made,  we  bind  ourselves,  our  executors 
and  administrators,  successors  and  assignees, 
firmly  by  these  presents.     Sealed  with  ear 


seals,  and  dated  this  6th  day  of  June,  A.  D. 
1910. 

"The  condition  of  the  above  obligation  Is 
such  that  whereas,  the  plaintiff  is  in  posses- 
sion of  the  northwest  qnarter  (N.  W.  %)  of 
section  eleven  (S.  11),  in  township  one  hna- 
dred  thirty-nine  (T.  138)  north,  of  range  one 
hundred  six  (R.  106)  west  of  the  6th  K  M., 
Billings  county,  North  Dakota,  under  an  eze- 
eotion  issued  In  the  above  entitled  case;  and 
whereas,  defendant  above  named,  J.  D.  Hal- 
stead, has  secured  an  order  from  the  court 
above  entitled  to  show  cause  why  a '  stay  of 
execution  should  not  be  granted  in  the  above 
entitled  action;  and  whereas,  the  defendant 
feels  aggrieved  and  desires  to  take  farther 
action  in  the  above-entitled  case: 

"Now,  therefore,  the  above-named  sureties 
hereby  undertake  and  agree  that' the  plaintlft, 
Missouri  Slope  Land  ft  Investment  Company, 
in  case  the  court  should  decree  the  return  of 
said  land  above  described,  they  wOl  return  the 
same  to  the  defendant  herein  named,  together 
with  five  hundred  dollars  ($600)  per  year  as 
damages  for  the  use  and  occupancy  of  the 
northwest  quarter  (N.  W.  ^)  of  section  eleven 
(S.  11)  In  township  one  hundred  thirty-nine 
(T.  139)  north,  of  range  one  hundred  six 
(R.  106)  west  of  the  Sth  P.  M,  Billings  coun- 
ty. North  Dakota,  by  the  plaintiff  herein. 

"Now,  if  the  plaintiff  should  do  as  herein- 
before set  out,  then  this  bond  to  be  nnll  and 
void;  otherwise,  to  be  in  full  force  and  effect. 
Missouri  Slope  Land  ft  Investment  Company, 
by  H.  A.  Hunter,  Its  Secretary  and  Treasurer. 
[Cor.  Seal.]  A.  L.  Martin,  Mary  J.  MeOiUiv- 
ray. 

•In  Presence  of:  J.  B.  Davidson,  B.  0. 
Goodman." 

It  is  undisputed  that  at,  and  prior  to,  the 
time  this  bond  was  executed  and  delivered, 
Halstead  was  in  possession  of  the  premises. 
It  is  also  undisputed  that  upon  the  ^ecntion 
of  such  bond  and  In  reliance  thereon  he  de- 
livered possession  of  the  premises  to  the 
Missouri  Slope  Land  ft  Investment  Company, 
and  that  Its  agent  entered  into  possession 
thereof  and  occupied  the  same  from  on  ot 
about  June  6,  1010,  until  March,  1917,  at 
which  time  Halstead  was  put  in  possession 
by  virtue  of  an  execution.  Thereafter  Hal- 
stead made  demand  for  the  payment  to  him 
of  the  amount  stipulated  In  the  written 
agreement  No  payment  was  made,  and  he 
thereupon  brought  this  action  to  enforce  the 
bond.  The  three  defendants  answered  sep- 
arately, admitting  the  execution  of  the  bond, 
and  alleging  that  the  same  was  without  con- 
sideration. At  the  close  of  the  trial  both 
parties  moved  for  directed  verdicts.  The 
trial  court  thereupon  dismissed  the  jury,  and 
rendered  judgment  in  favor  of  the  defend- 
ants. 

The  sole  question  presented  on  this  appeal 
is  whether  the  trial  court  was  correct  in 
ordering  judgment  In  favor  of  the  defendants. 
A  determination  of  that  question  involves  a 
consideration  of,  and  is  controlled  by,  a  con- 
struction of  the  instrumoit  in  suit  Our  stat- 
ute provides: 


Digitized  by 


Google 


286 


184  NORTHWBSTEBN  BEPOBTEB 


CN.D. 


"Brery  contract  by  which  the  amoant  of 
damages  to  be  paid  or  other  compensation  to 
be  made  for  a  breach  of  an  obligation  it  de- 
termined in  anticipation  thereof  is  to  that  ex- 
tent void."    Section  5925,  C.  L.  1913. 

"Parties  to  a  contract  may  agree  therein 
upon  the  amount  which  shall  be  presumed  to  be 
the  amount  of  damages  sustained  by  a  breach 
thereof,  when  from  the  nature  of  the  case  it 
would  be  impracticable  or  extremely  difficult 
to  fix  the  actual  damages."  Section  6026,  C. 
U  1913. 

Questions  similar  to  the  one  here  presented 
have  frequently  been  before  the  courts,  and 
have  given  them  much  trouble.  No  good  pur- 
pose would  be  subserved  by  analyzing  the  dif- 
ferent adjudicated  cases,  for,  as  has  been  well 
said: 

"No  definite  rule  to  determine  the  question 
is  furnished  by  them,  each  being  determined 
more  in  direct  reference  to  its  own  facts  than 
to  any  general  rule."  Streeper  v.  Williams, 
48  Pa.  460. 

In  the  earlier  cases  the  courts  gave  more 
weight  to  the  language  of  the  clause  desig- 
nating the  sum  to  be  paid.  The  modem 
authorities  attach  greater  importance  to  the 
meaning  and  intention  of  the  parties.  Suth- 
erland on  Damages  (4th  Ed.)  §  293,  p.  907. 
No  form  of  words  has  been  regarded  as  con- 
trolling. 

"But  the  fundamental  rule,  so  often  an- 
nounced, is  that  the  construction  of  these  stip- 
ulations depends,  in  each  case,  upon  the  intent 
of  the  parties  as  evidenced  by  the  entire  agree- 
ment construed  in  the  light  of  the  circumstanc- 
es under  which  it  was  made."  Kemp  v. 
Kniclcerbocker  Ice  Co.,  69  N.  X.  45. 

Thus,  in  Streeper  v.  Williams,  supra,  the 
Supreme  Court  of  Pennsylvania  held  that  the 
word  "forfeit,"  In  a  certain  instrument  there 
in  suit,  was  outweighed  by  the  applicable 
rules  of  interpretation  and  meant  "to  pay." 
Our  statute  provides: 

"All  contracts,  whether  public  or  private, 
are  to  be  interpreted  by  the  same  rules,  ex- 
cept as  otherwise  provided  by  this  Code."  Sec- 
tion 5895,  C.  li.  1913. 

"A  contract  must  be  so  interpreted  as  to 
give  effect  to  the  mutual  intention  of  the  par- 
ties as  it  existed  at  the  time  of  contracting 
■o  far  as  the  same  is  ascertainable  and  law- 
ful."   Section  6896,  C.  L.  1913. 

"A  contract  must  receive  such  an  interpreta- 
tion as  will  make  it  lawful,  operative,  definite, 
reasonable  and  capable  of  being  carried  into 
effect,  if  it  can  be  done  without  violating  the 
intention  of  the  parties."  Section  6903,  C.  L. 
1913. 

"A  contract  nay  be  explained  by  reference  to 
the  circumstance*  under  which  it  was  made 
and  the  matter  to  which  it  relates."  Section 
6907,  C.  li.  1913. 

"Particular  clauses  of  a  contract  are  subor- 
dinate to  its  general  intent"  Section  6910,  C. 
L.  1918. 

From  the  evidence  It  appears  that  the  bond 
in  suit  was  drawn  up  as  the  result  of  a  coa- 


fermce  had  between  the  parties  and  their 
respective  attorneys.  It  was  first  suggested 
that  the  bond  provide  that  the  land  company 
pay  a  reasonable  rental  ralue  of  the  land, 
in  event  It  was  defeated,  without  naming 
the  sum  of  such  rental.  Halstead  objected 
to  this,  and  wanted  "a  stated  sum"  named. 
When,  during  the  course  of  this  trial,  be 
was  asl:ed  by  his  counsel  if  there  was  "any 
discussion  at  that  time  what  would  be  the 
reasonable  value  of  the  use  of  the  premises." 
Counsel  few  the  defendants  objected,  on  the 
ground  that  this  "would  tend  to  vary  the 
terms  of  a  written  instrument,"  and  this  ob- 
jection was  sustained.  There  is  ncft  the 
slightest  evidence  traiding  to  show  that  the 
sum  stated,  viz.  $600,  was  la  excess  of  the 
reasonable  rental  value  of  the  premises. 
There  can  be  no  question  but  that  the  owner 
of  a  tract  of  land  has  the  right  to  contract 
with  another  with  reference  to  the  occu- 
pancy thereof,  and  to  agree  upon  the  rental 
to  be  paid  for  such  occupancy.  Nor  is 
there  any  reason  why  two  parties,  asserting 
conflicting  claims  of  ownership  to  a  tract,  of 
land,  may  not  contract,  either  with  a  third 
party  or  with  one  another,  with  regard  to 
such  occupancy  and  the  rental  to  be  paid, 
and  leave  the  ownership  of  the  rents  con- 
tingent upon  the  adjudication  of  the  xigbt 
of  ownership;  tliat  is,  they  may  contract 
that  a  certain  rental  shall  be  paid  to  who- 
ever is  eventually  determined  to  be  the  own- 
er. And  as  we  construe  the  contract,  nnden 
the  evidence  befiM-e  us  In  this  case,  that  is 
precisely  what  the  parties  here  did ;  that  is, 
upon  the  record  before  us, 'we  are  of  the  opin- 
ion that  the  parties  did  not  attempt  to  pro- 
vide for  a  penalty,  or  for  stipulated  damages, 
but  that  they  agreed  upon  the  value  of  the 
"use  and  occupancy"  of  the  premises — that 
is,  upon  what  would  be  a  fair  rental  to  be 
paid  to  the  owner  of  tlie  premises,  when  the 
question  of  ownership  was  determined. 

The  Judgment  appealed  from  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinicm.  Ap- 
pellant will  recover  costs  on  this  appeaL 

BIRDZEUU  OHRISTIANSON,  BBONSON, 
and  GRACE,  JJ.,  concur. 

ROBINSON,  O.  J.  (concurring  In  part). 
We  all  agree  that  the  owner  of  land  may 
lease  it,  and  that 'it  was  competent  for  the 
plain  tin  to  lease  his  quarter  section  of  land 
to  the  Missouri  Company  at  an  agreed  price; 
but  the  bond  in  question  is  not  a  lease.  Q^ere 
was  no  lease  of  the  land  for  a  month,  a  year, 
or  for  any  time.  The  Missouri  Cmnpany  did 
not  hold  possession  as  a  lessee,  for  a  lessee 
is  never  subject  to  be  dispossessed  in  a  mo- 
ment in  the  way  the  Missouri  Company  was 
dispossessed.  When  the  bond  was  made,  the 
parties  were  in  court  disputing  the  right  to 
the  title  and  possession  of  the  land.    Tbe 
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mssoatl  Company  had  a  right  to  hold  po8- 
sesslon  on  giving  a  bond  to  pay  the  value  of 
the  use  and  occupation.  Comp.  Laws,  |  7828. 
The  Ixxid  In  question  may  well  be  sustained. 
If  considered  as  an  agreement  to  pay  the 
valne  of  the  use  and  occnjiatlon,  not  exceed- 
ing $500  a  year.  Bat  U  the  bond  Is  constmed 
as  an  agreement  to  pay  $500  a  year  as  dam- 
ages for  the  withholding  of  the  land  not 
leased  to  It,  then  it  is  an  agreement  to  pay  a 
comi>ensatlon  for  the  breach  of  an  obligation, 
and  is  to  that  extent  void.  Comp.  Laws,  $ 
5925. 

The  case  should  be  remanded  for  a  new 
trial,  with  directions  to  give  Judgment  for  the 
value  of  the  use  and  occupation  of  the  land, 
regardless  of  the  amount  named  in  the  bond. 


FILLMAN  V.  SHERWOOD.    (No.  3362S.) 

(Supreme  Court  of  Iowa.    Sept  27,  1981.) 

LaadionI  aad  tenant  «=>29l  (7) ->  Action  not 
barred  by  30  days'  paaoeolile  possession  after 
notice  of  forfeiture  effective  after  sucb  timo. 
Under  (3ode,  {  4217,  barring  actions  of  for- 
cible entry  and  detainer  after  30  days'  peacea- 
ble possession  witli  lessor's  luiowledge  after  th« 
canse  of  action  accrues,  a  lessor  who,  on  les- 
see's failure  to  pay  the  last  two  installmetits 
of  rent  due  September  1  and  January  1,  un- 
der a  lease  for  a  year  ending  March  1,  notified 
bim,  on  Jaouar;  8th,  of  her  election  to  cancel 
the  lease,  and  demanded  that  he  move  before 
March  1st,  on  which  date  she  served  bim  with 
further  notice  to  quit  within  3  days,  as  required 
by  Code,  {  4210,  as  a  condition  precedent  to 
sn  action  of  forcible  entry  and  detainer,  under 
section  4203,  was  not  barred  from  bringing  such 
SD  action  more  than  80  days  after  such  notice 
of  forfeiture,  it  being  intended  not  to  effect  an 
instantaneons  termination  of  the  lease,  but  to 
declare  a  forfeiture  effective  March  1st;  the 
rule  being  that  the  tenancy  ends  at  the  time 
fixed  in  the  notice  to  quit,  nor  were  the  rights 
of  the  parties  affected  because  lessor  had  ob- 
tained judgment  in  another  action  to  recover 
the  unpaid  rent,  and  the  amount  of  sucb  judg- 
ment had  been  tendered  or  paid. 

Appeal  from  Municipal  Court  of  Des 
Moines;  T.  L.  Sellers,  Judga 

Action  of  forcible  entry  and  detainer  to 
recover  possession  of  land.  Judgment  for 
defoidant,  and  plaintiff  appeals.    Reversed. 

Ralph  Lb  Read  and  Paul  Hewitt,  both  of 
Des  Moines,  for  appellant 

Geo.  F.  Brooks  and  F.  T.  Van  Uew,  both 
of  Des  Moines,  for  appellee. 

WEAVER,  J.  Plalntirs  Intestate,  G.  W. 
miman,  by  contract  in  writing  leased  the 
land  to  Sherwood  for  one  year  from  March 
1, 1917.  with  an  option  for  renewal  of  same 


for  an  additional  period  of  four  yeara  The 
option  was  exercised,  and  defendant  contin- 
ued In  possession  during  the  succeeding  years 
of  1919  and  1920.  The  agreed  rate  oi  rental 
was  $525  per  year,  payable  each  year,  $100 
on  March  1st,  $200  September  Ist,  and  $225 
on  the  1st  of  January  following.  The  lease 
also  contained  a  clause,  as  follows: 

"And  it  is  further  agreed  that  if  the  lessee 
shall  fan  to  pay  Ids  rent  as  herein  provided, 
and  at  the  times  herein  stipulated,  or  shall 
make  default  in  any  of  the  covenants  herein 
contained,  he  shall  forfeit  all  his  rights  under 
this  lease,  and  the  lessor,  by  himself  or  his 
agents,  may  at  his  option  take  immediate  pos- 
session of  said  premises,  and  may  recover  such 
possession  by  action  of  forcible  entry  and  de- 
tainer; and  that  at  the  expiration  of  this  lease, 
be  will,  without  further  notice  of  any  kind,  quit 
and  surrender  the  occupancy  and  possession  of 
said  premises." 

The  lessor,  Q.  W.  Flllman,  Is  now  deceas- 
ed, and  the  plaintiff  herein  in  her  own  right 
and  as  administrator  of  the  estate  of  the  de- 
ceased, has  succeeded  to  bis  rights  in  the 
premises.  The  defendant  failed  to  pay  the 
installments  of  rent  falling  due  September 
1,  1919,  and  January  1,  1920.  On  January 
8, 1920,  said  past-due  rent  being  still  unpaid, 
the  plaintiff  gave  defendant  written  notlc© 
of  her  election  to  cancel  the  lease,  and  de- 
manding that  defendant  remove  from  the 
property  on  or  before  the  following  March 
1st  On  or  about  March  1,  1920,  plaintiff 
served  defendant  vrith  further  notice  to  quit 
within  3  days.  This  notice  not  being  com- 
plied with,  this  action  for  possession  was  be- 
gun March  5,  1920. 

The  defendant  admitted  his  possession, 
hut  denied  the  expiration  or  cancellation  of 
his  lease.  He  further  pleads  affirmatively 
that  he  was  in  peaceable  possession  of  the- 
leased  property  with  plaintiff's  knowledge 
for  more  than  30  days  after  the  accrual  of 
plaintitTs  cause  of  action  and  before  suit 
was  brought,  and  that  her  right  to  main- 
tain tills  action  Is  therefore  barred.  He 
further  answers  argumentatlvely  that  if  his 
lease  was  terminated  Or  canceled  because  of 
his  failure  to  pay  rent,  he  thereby  became 
a  tenant  at  will,  and  such  tenancy  can  be 
terminated  only  by  80  days'  notice,  which 
has  not  been  given. 

On  trial  to  the  court  it  found  the  facts 
substantially  as  hereinbefore  stated,  and" 
held  that  by  the  plalntifTs  service  of  notice 
of  forfeiture  in  January,  1920,  she  became 
entitled  at  once  to  terminate  the  defendant's 
possession  by  an  action  of  forcible  entry 
and  detainer,  but,  failing  to  do  so,  and  per- 
mitting the  defendant  to  remain  in  peace- 
able possession  until  on  or  about  March  1st, 
he  acquired  the  rights  of  a  tenant  at  will, 
thereby  barring  the  plaintiff's  right  to  main- 
tain this  action  until  such  tenancy  at  wlU 
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has  beun  terminated.  From  tbls  Jadgmoxt 
the  plaintiff  appeals. 

The  statute  provides  that  an  action  of  this 
character  vrill  lie  where  -the  leasee  holds 
over  after  the  termination  or  contrary  to  the 
terms  of  his  lease  (Code,  |  4208);  but  be- 
fore the  action  can  be  brought  3  dJf^rs'  writ- 
ten notice  to  quit  must  be  given  the  tenant 
(Code,  i  4210).  It  is  further  provided  (Code, 
I  4217)  that— 

"Thirty  days  peaceaUe  posseasion  with  the 
knowledge  of  the  plaintiff  after  the  caosa  of 
action  accraea  is  a  bar  to  this  proceeding." 

The  single  question  presented  by  this. ap- 
peal is  whether  the  fact  that  defendant 
was  allowed  to  remain  in  possession  after  the 
notice  of  forfeiture  in  January  until  March 
1st  brings  this  action  within  the  effect  of  the 
quoted  statutory  limitation.  If  the  notice  of 
forf^ture  was  calculated  or  intended  to  ef- 
fect an  Instantaneous  termination  of  the 
lease  and  of  all  defendant's  rights  under  it, 
the  question  might  fairly  arise  whether  30 
days'  delay,  leaving  the  tenant  In  peaceable 
possession,  would  not  bar  the  right  to  main- 
tain a  forcible  entry  proceeding.  But  the 
notice  in  this  case  was  not  of  that  character. 
It  states  plaintiff's  election  to  declare  a  for- 
f^ture,  l)ut  It  was  in  effect  a  forfeiture 
which  was  to  become  effective  March  1st. 
That  was  the  date  when  the  yearly  rental 
period  would  terminate;  it  was  the  date  to 
which  the  January  installment  of  rent,  If 
paid,  would  entitle  defendant  to  continue  in 
possession,  and  it  allowed  him  a  reasonable 
period  of  grace  in  which  to  obtain  other 
leasehold  or  other  property  for  the  succeed- 
ing year  if  he  so  desired.  If  plaintiff,  moved 
by  a  sense  of  fairness  or  other  sufficient  rea- 
son, tempered  her  declaration  of  forfeiture 
by  making  it  ^active  at  the  end  of  the  rent- 
al year,  it  would  be  an  abuse  of  both  the 
letter  and  spirit  of  the  statute  to  make  the 
fiivor  BO  shown  a  reason  for  keeping  her 
out  of  possession  at  the  expiration  of  the 
stated  period.  It  was  suggested  by  the  trial 
court  that  it  was  open  to  the  plaintiff,  hav- 
ing given  her  notice  of  forfeiture  to  proceed 
at  once  or  at  any  time  within  30  days  to  be- 
gin forcible  entry  proceedings.  We  think 
such  was  not  the  case,  and  that  had  plain- 
tiff acted  .on  such  theory  appellee  would  have 
had  a  ready  and  sufficient  defense  by  plead- 
ing the  terms  of  the  notice  of  forfeiture, 
which  did  not  become  effective  until  March. 

Somewhat  analogous  in  principle  is  the 
rule  that  a  tenancy  ends  at  the  time  fixed 


In  the  notice  to  quit.  SmlOi  t.  Detroit  L. 
&  B.  Ass'n,  115  Mich.  S40,  73  N.  W.  395,  39 
L.  B.  A.  410,  69  Am.  St  Bep.  575;  Wray  v. 
Flower,  140  Mich.  452, 103  N.  W.  870.  There 
can  be  no  doubt  that  under  the  terms  of  the 
lease  plaintiff  could  rightfully  terminate  It 
and  name  the  close  of  the  current  rental 
year  as  the  point  of  time  at  which  she  would 
demand  a  surrender  of  the  possession,  and, 
such  being  the  case,  the  statutory  limitation 
upon  suits  of  this  character  was  not  avail- 
able to  the  defendant 

It  was  made  to  appear  in  evidence  that 
plaintiff  had  brought  another  action  to  re- 
cover the  unpaid  rent  and  had  obtained 
Judgment  thereon,  and  that  there  was  some 
tender  of  payment  or,  perhaps,  actual  pay- 
ment of  the  amount  recovered.  Whatever  be 
the  facts  in  that  regard,  we  are  unable  to 
see  how  it  affects  the  rights  of  the  parties 
in  this  proceeding.  The  terms  of  the  lease 
are  not  In  dispute;  it  is  not  denied  that  de- 
fendant was  In  default  for  at  least  two  In- 
stallments of  rent,  or  that  a  notice  of  for- 
feiture was  given.  In  our  opinion  plain- 
tiff was  entitled  to  judgment  for  the  posses- 
sion of  the  property,  and  the  court  erred  in 
holding  otherwise.  The  Judgment  is  revers- 
ed, and  cause  remanded,  with  directions  to 
enter  Judgment  for  the  plaintiff  in  accord- 
ance with  the  views  expressed  In  this  opin- 
ion. 

Beversed. 

EVANS,  a  J.,  and  PBBSTON  and  DD 
OBAFF,  JJ.,  concur. 


STATE  V.  HAWKINS.     (No.  34227.) 

(Sopreme  Court  of  Iowa.    Sept  23,  1921.) 

Appeal  from  District  Court  Monroe  Coun- 
ty;  C.  W.  Vermilion,  Judge. 

Proceeding  by  the  State  of  Iowa  against 
Frank  Hawkins.  Judgment  for  the  State,  and 
defendant  appeals.    Affirmed. 

D.  W.  Bates,  of  Albia,  and  Geo.  H.  Woodson, 
of  Dee  Moines,  for  appellant 

Ben.  J.  Gibson,  Atty.  Gen.,  and  B.  J.  FUck, 
AsBt  Atty.  Gen.,  for  the  SUte. 

FEB  CCBIAM.  The  above  case  comes  to  na 
on  the  derk'B  short  transcript  Ws  have  ex- 
amined  the  same,  and,  finding  no  error  there- 
in, the  Judgment  is  affirmed. 
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HERWEHE  V.  8CHULTZ  et  al.  (No.  34024.) 
(Supreme  Court  of  Iowa.    Sept.  30,  1921.) 

1.  Vendor  and  purchaser  €=>44 — Vendor  claim- 
ing fraud  must  prove  charge  by  evidence  tuf- 
floient  to  eonvlnoe  impartial  mind. 

Vendor  suing  to  cancel  land  contract,  on 
ground  of  fraud,  must  show  such  fraud  by  evi- 
dence suffident  to  reasonably  convince  an  im- 
partial mind,  mere  suspicion  being  insufficient, 
and  fraud  is  not  to  be  presumed  from  facts 
whiob  ere  fairly  consistent  with  honesty  and 
good  (aith. 

2.  Vendor  and  purchaser  €=945— Evideneo  held 
insufllolent  for  submission  of  question  of 
fraud. 

In  vendor's  action  to  set  aside,  for  fraud, 
contract  to  sell  land  at  $200  per  acre,  in  which 
it  was  claimed  that  plaintiff  had  been  fraudu- 
lently induced  by  administrator  of  her  father's 
estate  to  sell  the  land  which  she  had  inherited 
from  her  father  for  an  inadequate  price,  evi- 
dence that  the  land  was  worth  $290  an  acre 
held  insufficient  to  warrant  submission  of  case 
to  jury. 

8.  Evldenoe    9=3 1 8— Uncertain    condition     of 
farm  land  market  In  19 19  a  natter  of  com- 
mon Icnowledge. 
In  vendor's  action  to  set  aside  contract  on 
ground  that  she  was  fraudulently  Induced  to 
sell  the  land  for  an  inadequate  priced  held  that 
it  was  a  matter  of  common  knowledge  that  in 
March,  1919,  the  real  estate  market  for  farm 
lands  in  Iowa  was  in  a  fevered  condition,  and 
that  prices  demanded  and  prices  offered  fluc- 
tuated according  to  the  indiWdoal   confidence 
ki  the  permanency  of  the  then  prevailing  boom. 

4.  Vendor  and  purchaser ,«=33&— When  inade- 
quacy of  price  Is  evidence  of  fraud. 
Inadequacy  of  price,  to  be  evidence  of 
fraud,  must  be  so  great  as  to  fairly  suggest 
that  vendor  has  been  overreached  or  imposed 
upon. 


Appeal     from     District     C!ourt, 
Ciounty;    D.  W.  Hamilton,  Judge. 


Suit  In  equity  to  set  aside  and  cnr'^^l  con- 
tract for  sale  of  land.  Prayer  of  petition 
denied,  and  cross-petition  of  the  defendant 
Carpenter  for  speclflc  jwrformance  of  the 
contract  sustained.  The  plaintifC  appeals. 
Affirmed. 

Campbell  &  Campbell,  of  Newton,  for  ap- 
pellant 

Hammer  &  Tilpis  of  Newton,  tar  ap- 
peUee& 

WBAVBR,  J.  In  March,  1919,  the  plaintifl', 
as  the  only  child  and  heir  at  law  of  Jacob 
Herwehe,  deceased,  acquired  title  to  a  farm 
of  76  acres  In  Jasper  county,  Iowa.  In  May 
of  the  same  year  plaintiff  entered  Into  a 
written  contract  to  sell  said  land  to  the  de- 
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tendant  Frank  Carpenter  at  tbe  agreeif 
price  of  $200  per  acre,  payable  $100  down  on 
tbe  signing  of  the  agreement,  and  the  remain- 
der In  specifled  installments,  beginning 
March  1,  1920.  The  writing  was  executed 
March  20,  1919  at  which  time'  Carpenter 
delivered  to  plalntUf  bis  check  for  $100. 
Shortly  afterwards  this  suit  was  begun  by 
tbe  plaintiff  to  set  aside  tbe  contract,  on  the 
ground  that  she  bad  been  Imposed  upon  by 
the  fraud  and  collusion  of  Carpenter  and 
bis  codefendant  Schultz,  and  thereby  in- 
duced to  make  said  contract  of  sale  at  mudi 
less  than  Its  actual  market  value.  Tbe  na- 
ture of  tbe  alleged  fraud  may  be  stated,  as 
follows:  Jacob  Herwehe  died  about  March 
20,  1919.  Plaintiff,  his  daughter,  was  then 
about  48  years  of  age.  She  bad  always  liv- 
ed with  ber  father,  and  was  unaccustomed  to 
business  dealings. 

Very  soon  after  the  death  of  Herwebe  tbe 
defendant  Schultz  was  appointed  administra- 
tor of  bis  estate,  and  plaintiff  claims  he 
suggested  to  her  the  advisability  of  selling 
the  land,  and  volunteered  to  find  her  a 
purchaser.  She  testifies  Scbultz  told  her 
that  the  property  was  In  some  respects  in 
bad  condition,  and  was  worth  not  to  exceed 
$200,  and  later  reported  to  ber  that  (Tarpen- 
ter  would  buy  the  property  at  that  figure; 
and  that,  having  confidence  in  Scbultz  as  a 
friend,  and  as  administrator  of  her  father's 
estate,  and  believing  and  relying  upon  his 
representations,  she  consented  to  the  sale  and 
executed  the  contract.  She  avers  that.  In 
truth  and  In  fact,  the  land,  as  Schultz  well 
knew,  was  then  fairly  worth  $250  or  more 
per  acre;  that  Schultz  had  offers  and  op- 
portunities to  find  purchasers  other  than 
Carpenter  ready,  able,  and  willing  to  buy 
the  land  at  a  price  materially  greater  than 
$200  per  acre,  but  reused  or  avoided  them  in 
the  Interest  of  Carpeater,  with  whom  he 
colluded  to  obtain  the  land  at  less  than  it 
was  reasonably  worth.  She  seems  to  say, 
though  not  in  express  terms,  that  she  was 
led  to  believe  by  Schultz  that  tbe  sale  was 
being  made  by  him  as  administrator,  and 
that  he  alone  was  authorized  to  deal  with 
the  purchaser,  and  that,  so  believing,  and 
having  the  utmost  conlldence  in  him  that  he 
would  protect  her  Interest  and  get  the  best 
obtainable  price  for  the  property,  she  fol- 
lowed his  advice  and  counsel,  and  assent- 
ed to  the  sale. 

The  defendants  deny  all  plaintiff's  allega- 
tions of  collusion  and  fraud,  and  allege  thai 
the  sale  was  made  to  Carpoiter  In  good 
faith,  and  at  a  reasonable  price.  Schultz 
concedes  that  be  took  i>art  in  procuring  the 
sale,  but  alleges  that  his  partlcipatioo 
therein  was  disinterested,  without  compensa- 
tion or  profit  to  himself,  and  with  the  sole 
purpose  of  rendering  the  plaintiff  friendly  as- 
sistance. 


Jasper 
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The  trial  court  found  that  plalntliTs  charg- 
es of  fraud  and  Imposition  were  not  establish- 
ed by  the  evidence,  dismissed  her  petition, 
and  decreed  specific  performance  of  the  con- 
tract 

[1]  As  will  be  seen,  the  Issue  Is  one  of  fact. 
That  plaintiff  did  make  and  execute  the  cwi- 
tract  to  Carpenter  Is  conceded.  To  be  en- 
titled to  a  vacation  or  annulment  of  such 
agreement,  the  burden  is  upon  her  to  show 
that  it  was  obtained  by  fraud,  as  alleged  in 
her  petition.  Fraud  is  not  to  be  Inferred 
or  presumed  from  facts  which  are  fairly 
consistent  with  honesty  and  good  faith. 
While  the  proof  need  not  be  beyond  a  rea- 
sonable doubt,  it  must  be  such  as  reasonably 
convinces  the  impartial  mind  of  the  truth 
of  the  charge.  It  must  not  be  left  to  rest 
in  a  mere  suspicion,  but  be  found  as  an  es- 
tablished fact. 

[2-4]  The  trial  court  found  that  the  case 
made  by  plaintiff  did  not  measure  up  to  this 
standard,  and  with  that  conclusion  we  are 
disposed  to  agree.  Plaintiff  does  not  claim 
that  she  was  misled  into  a  contract  or  sale 
which  she  did  not  Intend  to  make.  The  gra- 
vamen of  her  complaint  is  not  that  she  did 
not  wish  to  sell  or  intend  to  sell,  but  rather 
that  she  was  induced  to  sell,  or  for  less  than 
her  land  was  worth.  If  it  were  clearly  es- 
tablished that  the  price  agreed  to  be  paid 
was  grossly  inadequate,  it  would  be  a  circum- 
stance of  material  weight  in  support  of  the 
charge  that  she  was  defrauded,  but  the  show- 
ing actually  made  falls  short  of  this  meas- 
ure. The  sale  was  made  at  $200  per  acre. 
Plaintiff's  witnesses  estimate  the  value  of 
the  land  at  the  date  of  the  contract  at  $250 
or  more  per  acre,  while  the  witnesses  on 
behalf  of  the  defendants  unite  in  fixing 
such  value  at  $200  per  acre.  It  is  a  matter 
of  common  knowledge  that  at  the  date  In 
question  the  real  estate  market  for  farm 
lands  in  Iowa  was  in  a  fevered  condition, 
and  that  prices  demanded  and  prices  offered 
fiuctuated  according  to  the  individual  con- 
fidence in  the  permanence  of  the  then  pre- 
vailing "boom,"  and  variations  of  $50  an  acre 
within  a  very  short  time  in  successive  sales 
of  the  same  land  were  by  no  means  un- 
known or  uncommon.  The  mere  fact  that 
a  purchaser  buys  land  at  less  than  its'  full 
market  value  is  no  evidence  of  fraud.  The 
ordinary  inducement  to  purchase  is  the  be- 
lief of  the  purchaser  that  there  is  a  margin 
of  profit  for  him  in  the  transaction,  and  this 
Involves  neither  legal  nor  moral  wrong.  It 
Is  only  when  the  inadequacy  of  the  price  is 
so  great  or  so  evident  as  to  fairly  suggest 
that  the  seller  has  been  overreached  or  im- 
posed upon,  it  may  be  treated  as  evidence  of 
fraud. 


But,  even  if  we  were  to  adc^t  the  plain- 
tiff's figures,  and  say  that  a  purchaser  might 
have  been  found  at  $250  an  acre,  it  would 
not  follow  therefrom  that  a  contract  to  sell 
at  $200  an  acre  is  tainted  with  fraud.  It 
appears  that,  after  obtaining  this  contract, 
Carpenter  relisted  the  land  with  agents  for 
sale  at  $250  an  acre,  but  there  Is  no  evidence 
that  be  found  a  buyer  on  such  terms.  As- 
suming then,  as  we  must,  that  the  price 
agreed  to  be  paid  is  not  so  inadequate  as  to 
justify  a  finding  of  fraud,  there  Is  little  left 
in  the  record  to  call  for  equitable  Interference 
by  the  court  In  plaintitTs  behalf.  The  most 
which  can  be  said  is  that  there  Is  room  for 
the  Inference  or  suspicion  that  Schnltz  did 
favor  Carpenter  as  against  other  possible 
buyers;  but  there  is  no  evidence  of  any  di- 
rect tangible  offer  of  a  better  price  from  any 
purchaser  ready,  able,  and  willing  to  buy  at 
a  materially  higher  price.  Certain  witnesses 
do  say  that  they  would  have  welcomed  the 
opportunity  to  bid  on  the  property,  or  would 
have  paid  more  than  $200  an  acre,  but  the 
substance  of  the  showing  Is  not  so  much  that 
Sdiiultz  rejected  any  definite  offer  of  a 
better  price,  but  rattier  that,  with  proper 
effort,  he  could  have  procured  a  price  in  ex- 
cess of  the  one  named  In  the  contract 

There  Is  no  sufilcient  evidence  that  Schultz, 
as  administrator,  Improperly  assumed  to  con- 
trol the  plaintiff's  land  or  the  sale  thereof, 
but  it  is  not  denied  that  he  did  offer  and  un- 
dertake to  assist  her  making  a  sale  without 
payment  or  charge  for  his  services.  In  so 
doing,  even  though  acting  gratuitously,  be 
was  bound  to  deal  with  her  and  her  property 
in  good  faith.  He  was  not  bound  to  go  out 
and  search  for  the  highest  and  best  bidder 
for  the  property,  but  he  was  bound  to  report 
to  her  the  best  bid  obtained  from  any  respon- 
sible buyer,  and  not  make  use  of  bis  posi- 
tion as  her  friend  and  advisor  to  induce  a 
sale  of  the  land  for  a  price  less  than  be 
knew  it  would  reasonably  command.  If, 
however,  as  between  purchasers  proposing  to 
buy  on  substantially  like  terms,  he  reccHU- 
mended  and  induced  the  sale  to  Carpenter, 
this  would  be  a  matter  of  which  plaintiff 
could  not  Justly  complain. 

Without  extending  this  opinion  for  a  state- 
ment or  discussion  of  the  testimony  in  de- 
tail, we  hold  that,  under  the  rules  above 
mentioned,  the  plaintiff  failed  to  sustain  the 
burden  of  proof  of  the  fraud  alleged  to  have 
been  practiced  upon  her,  and  the  decree  as 
entered  by  the  trial  court  must,  and  it  is, 
affirmed. 

EVANS,  O.  J.,  and  PRESTON  and  DB 
GRAFF,  JJ..  concur. 
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(Snpreme  Court  of  Iowa.    Sept  27,  1921.) 

1.  Carrier*  «=>347(0)— Passenger's  contribu- 
tory ■efliioence  held  a  Jury  question. 

In  an  action  against  a  carrier  for  death  ot 
a  passenger,  in  -view  of  conflicting  evidence,  tes- 
timony of  one  eyewitness,  an  employee  of  de- 
fendant, as  to  contributory  negligence  of  de- 
ceased, held  not  sufficient  to  sustain  a  directed 
verdict  for  defendant. 

2.  Witnesses  9=3388(5)  —  Exclusion  of  quee- 
tlon  on  cross-examination,  laying  foundation 
for  Impeachment,  held  error. 

Cross-examination  as  to  a  conversation 
soon  after  and  at  the  place  of  tlte  accident, 
which  was  the  subject  of  the  trial,  involving 
statements  by  witness  at  variance  with  bis  tes- 
timony, was  erroneously  excluded. 

Appeal  from  District  Court,  Woodbury 
County;    George  Jepson,  Judge. 

Action  at  law  to  recover  damages  for  the 
deatb  of  deceased.  He  was  a  passenger  in 
one  of  defendant's  taxlcabs.  The  car  was  be- 
ing driven  by  one  Reed,  one  of  defendant's 
employees.  It  is  claimed  by  plaintiff  that  the 
cab  was  overturned,  and  that  deceased  was 
killed  because  of  the  negligence  of  defendant 
and  its  driver.  The  accident  happened  about 
4  o'clock  in  the  morning  of  October  3,  1918. 
Deceased  and  the  driver  were  alone  in  the 
car,  and  both  in  the  front  seat  Deceased 
was  instantly  killed.  No  other  eyewitness 
testified  as  to  how  the  accident  happened  ex- 
cept the  driver  Reed.  Reed  testified  that  de- 
ceased, who  was  sitting  by  bim  in  the  car, 
became  frightened  and  grabbed  the  steering 
whe^  causing  the  car  to  turn  and  tip  over, 
and  this  was  the  cause  of  the  injury.  At  the 
close  at  all  the  evidence  the  trial  court  sus- 
tained defendant's  motion  for  a  directed  ver- 
dict in  its  favor,  and  stated  in  the  record 
that  the  ruling  was  based  upon  the  undisput- 
ed evidence  of  the  driver,  and  that  as  a  mat- 
ter ot  law  deceased  was  guilty  of  contribu- 
tory negligence.    Reversed  and  remanded. 

A.  C.  Hatt,  J.  A.  Berry,  and  Henderson, 
Friboarg  ft  Hatfield,  all  of  Sioux  City,  for  ap- 
pellant. 

H.  W.  Brackney  and  Burgess,  Gill,  Sammis 
k  BoyUax,  all  of  Sioux  City,  for  appellee. 

PRESTON,  J.  [11  It  is  alleged,  and  the 
evidoice  shows,  that  defendant  is  a  corpora- 
tion, and  at  the  time  in  question  was  en- 
gaged in  the  business  of  transporting  passen- 
gers for  hire,  as  a  common  carrier;  that  on 
the  date  before  stated,  deceased  employed  de- 
fendant company  to  transport  him  from  the 
main  part  of  the  city  to  Riverside  Park,  In 
said  city,  in  one  of  its  taxlcab  automobiles, 
whidi  was  used  in  transporting  passengers ; 
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that  deceased  entered  one  of  defendant's  taz- 
icabs,  and  was  accepted  by  defendant  as  a 
passenger  therein,  and  that  the  taxlcab  was 
under  the  control  and  being  operated  by  an 
employee  of  the  defendant.  It  is  further  al- 
leged that  at  a  certain  point  on  the  route  the 
automobile  was  overturned,  and  decedent 
killed,  that  deceased  was  without  fault,  and 
that  his  death  was  caused  by  the  negligence 
of  the  defendant  A  number  of  grounds  of 
negligence  are  alleged,  and  they  are  sub- 
stantially as  follows:  Failure  to  equip  the 
taxlcab  with  nonskid  tires;  failure  to  pro- 
vide the  wheels  of  the  taxlcab  with  proper 
and  suitable  chains;  in  driving  the  car,  at 
and  immediately  before  plaintiff's  Intestate 
was  killed,  at  a  dangerous  and  excessive  rate 
of  speed;  that  the  driver  failed  to  keep  a 
proper  lookout  with  reference  to  the  condi- 
tion of  the  road;  that  the  driver  took  a  dan- 
gerous route  when  there  were  other  routes 
which  could  have  been  taken  which  were  safe, 
the  taking  of  which  would  have  avoided  the 
accident  which  facts  were  known  by  defend- 
ant; that  defendant's  driver  failed  to  prop- 
erly operate  the  car  or  to  have  the  same  un- 
der proper  control;  that  defendant  caused 
deceased  to  be  transported  in  an  antomobile 
which  was  imsafe,  top-heavy,  and  -unsuitable 
to  be  used  in  transporting  deceased  in  the 
condition  in  which  the  roads  were  at  the 
time.  Defendant  denies  any  negligence  on  its 
part,  and  says  that  the  death  of  plalntlfr's  in- 
testate was  caused  by  his  own  negligence. 

We  assume  that  because  defendant  was  a 
common  carrier  and  deceased  its  passenger 
the  trial  court  held  there  was  no  burden  up- 
on plaintiff  to  show  specific  negligence  oa 
the  part  of  the  defendant  or  that  negligence 
in  the  matters  set  up  as  such,  or  some  of 
them,  had  been  sufficiently  shown,  since  the 
verdict  was  directed  on  the  ground  that  de- 
ceased was  guilty  of  contributory  negligence. 
At  any  rate,  that  is  the  principal  point  ar- 
gued, and  will  therefore  be  the  point  dis- 
cussed. The  evidence  bearing  upon  that  point 
will  be  referred  to,  as  well  as  a  brief  refer- 
ence to  some  other  circumstances. 

The  part,  the  destination  of  deceased,  was 
some  five  or  six  miles  from  the  business  part 
of  Sioux  City  by  one  route,  and  a  mllii  or  a 
mile  and  a  half,  perhaps  less,  by  the  road 
taken  by  defendant's  driver  and  his  passen- 
ger. The  longer,  or  military  road,  was  level 
after  leaving  the  end  of  the  pavement,  where- 
as the  route  taken  was  hilly.  There  is  evi- 
dence tending  to  show  that  at  one  point  on 
the  longer  road  the  street  was  torn  up,  but 
by  a  detour  of  a  block  or  two  one  could  get 
back  into  the  same  street  or  road ;  that  it  is 
a  good  road  all  the  way;  the  place  where 
the  detour  was  made  was  through  a  regular 
street  with  houses  on  both  sides.  The  car 
was  overturned  while  proceeding  down  the 
last  bill  before  reaching  the  park,  and  when 
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the  car  was  aboot  balfway  down.  The 
road  at  that  point  was  about  18  to  20  feet 
wide,  with  high  hanks  10  to  20  feet  high  on 
either  side.  As  some  of  the  witnesses  put  It, 
there  were  really  no  ditches  at  the  side  of 
the  road,  but  the  road  was  rounded  up  in  the 
center.  The  taxlcab  was  a  Ford  town  car, 
coyered  top.  The  front  where  the  driver 
sat  was  not  inclosed.  The  rear  part  only  is 
inclosed,  but  the  stationary  top  extends  over 
hotb  the  Inclosed  and  the  unlndosed  portions. 
A  number  of  witnesses  testifying  for  plain- 
tiff describe  the  condition  of  the  road,  the 
position  of  the  car,  and  deceased  under  it, 
the  description  of  the  car,  and  so  on.  De- 
foidant's  witnesses  also  describe  these  mat- 
ters. There  is  a  conflict  in  regard  to  some 
of  them.  As  we  understand  the  record,  the 
general  direction  of  the  road  taken  was 
northwesterly.  From  the  testimony  of  plain- 
tiff's witnesses.  It  appears  that  some  of  them 
went  out  to  the  place  of  the  accident  soon 
after  it  occurred.  They  testify  that  there 
had  been  much  driving  over  the  road  in  ques- 
tion during  the  fair,  and  the  roads  were  beat- 
en down  bard ;  that  it  had  rained  during  the 
night;  that  the  rain  on  the  clay  had  made  it 
slippery  and  greasy;  tliat  the  road  was 
slippery;  that  they  noticed  the  tracks  of  the 
car  in  question  where  it  had  slipped  and  skid- 
ded ;  that  the  road  was  crooked,  winding,  and 
steep;  that  the  car  tipped  over  at  the  point 
of  a  curve  in  the  road ;  that  the  body  under 
the  car  was  found  about  at  the  turn,  or  per- 
haps a  little  before  tlie  car  had  made  the 
turn ;  the  turn  was  to  the  left ;  tliat  this  car 
was  tipped  over  on  its  side,  and  was  across, 
or  diagonally  across,  the  road  and  track,  with 
the  wheels  uphiU;  that  there  were  no  chains 
on  the  tires,  and  that  none  of  the  tires  were 
nonskid,  but  all  smooth.  Some  of  them  say 
that  there  was  no  equipment  for  a  Ford  car, 
either  chains  or  nonskid  tires  that  would 
Iiave  prevented  the  car  from  skidding  under 
the  conditions  as  they  existed,  but  that  chains 
or  nonskid  tires  would  have  been  helpful  in 
controlling  the  car.  One-  witness  puts  It  that 
it  would  make  a  difference  whether  you  had 
smooth  or  nonskid  tires,  or  whether  you 
liad  chains;  tliat  a  car  with  nonskid  tires 
would  skid  or  slip  quicker  than  one  with 
chains,  and  that  it  all  depends  on  how  a  man 
handles  a  car;  under  conditions  such  as 
testified  to,  chains  would  be  better  than  non- 
skid  tires,  and  nonskid  tires  better  than 
smooth.  Would  not  say  that  it  would  skid 
anyhow  under  those  conditions,  even  with 
chains,  until  he  had  tried. 

Witnesses  experienced  with  Ford  and  other 
cars  testlfled  that  in  going  down  this  steep 
hill  when  the  road  is  of  clay  and  packed  and 
wet  and  Bllpi>ery,  with  smooth  tires  and  no 
chains,  it  would  cause  the  car  to  skid,  and 
under  such  conditions  the  car  would  be  like- 
ly to  skid  and  upset ;  that  the  way  in  which 
the  body  of  a  Ford  car  Is  fastened  to  the 


springs,  and  the  manner  of  suspension,  it 
would  cause  the  body  of  the  car  to  sway,  and 
render  it  more  likely  to  tip  over.  Some  of 
the  witnesses  say  that  the  road  was  so  slip- 
pery that  they  slipped  in  walking  down  to  the 
body  from  the  top  of  the  hill,  and  that  they 
slipped  so  that  their  feet  went  out  from  under 
them,  and  that  they  could  hardly  keep  their 
footing;  that  they  had  to  pat  the  body  down 
to  rest  In  carrying  It  np.  Another  witness 
for  plaintiff  says  that  the  hill  was  about  a 
quarter  of  a  mile  long  or  more;  that  it 
comes  down  through  a  ravine,  trees,  and 
steep  banks  on  each  side ;  noticed  the  tracks 
which  led  from  the  overturned  car  up  the 
hill;  the  tracks  were  4  or  5  feet  from  the 
north  bank  up  to  the  time  the  car  tipped 
over,  and  from  the  appearance  of  things 
there  liad  been  a  little  skidding  to  that  point; 
the  track  he  saw  was  near  the  right  side  of 
the  road  going  west,  and  showed  a  little  skid- 
ding, not  very  much;  that  the  road  was  very 
slippery.  Another  witness  testifies  that  in 
going  down  that  hill  with  such  a  car,  and 
under  conditions  as  described  by  witnesses 
for  plaintiff,  one  would  lose  control  of  the 
car,  and  It  would  slough  around,  and  It  would 
be  hard  to  tell  which  way  It  would  go;  it 
probably  would  turn  around.  Another  says 
that  under  sudi  conditions  one  would  lose 
control  of  the  car,  and  if  it  started  to  slip 
it  would  be  out  of  control,  and  would  be  apt 
to  turn  square  around  or  turn  over ;  It  would 
be  hard  to  tell  what  really  would  happen; 
that  it  would  be  more  apt  to  turn  clear 
around  unless  it  hit  some  obstruction  to  turn 
It  over;  that  it  would  make  a  difference 
whether  the  power  was  connected;  as  long 
as  you  have  your  whebls  turning,  you  are 
that  much  better  off;  going  down  hill  the 
possibilities  of  turning  over  would  be  greater 
than  on  the  level  road;  if  it  started  to  swing 
around,  and  going  down  hill,  it  could  happen 
very  easily,  and  at  that  place  It  could  happen 
easily;  it  could,  if  It  just  sloughed  around 
there,  if  you  turned  the  car  very  quickly;  If 
you  suddenly  turned  the  steering  apparatus, 
it  would  happen  anyhow,  whether  that  was 
done  or  not;  it  would  be  very  easy  for  that 
car  to  turn  over  going  down  a  hiU.  One  wit- 
ness described  the  position  of  deceased  under 
the  car  by  saying  that  the  wheels  were  uphill 
and  the  body  was  in  the  automobile,  just  the 
head  visible;  the  head  was  lying  down  hill 
the  opposite  from  the  wheels.  Another  wit- 
ness states  that  a  Ford  town  car  differs  from 
the  ordinary  Ford  touring  car  only  in  that 
it  is  more  top-heavy  and  has  more  weight  on 
top,  of  heavier  material ;  the  adjustment  has 
a  tendency  to  make  it  sway,  causing  more 
swing  to  the  body,  because  it  had  only  the 
center  point  of  suspension,  whereas  In  other 
cars  the  springs  in  the  rear  have  two  points; 
the  rear  end  of  the  body  of  the  car  is  fast^ied 
by  a  single  bolt  in  the  Ford  town  car;  such 
a  car,  if  it  /set  level,  the^e  would  be  no  mora 
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chance  of  Its  loBtng  Its  balance,  in  moving 
down  bill  and  skidding,  than  any  other  car 
tf  It  was  kept  going  straight  ahead,  but  if  it 
did  skid  or  turn  sideways  while  it  was  going 
It  would  be  more  apt  to  tip.  This  witness 
says  further: 

"And  if  such  a  car,  going  down  hill,  was 
equipped  with  smooth  tires  and  had  no  chains 
on,  if  the  car  started  skidding  you  eonld  not 
hold  it;   that  is  aU  there  is  to  it." 

The  widow  of  deceased  testifies  that  her 
husband  never  owned  an  automobile,  so  far 
as  she  knew,  and  so  far  as  she  knew  did  not 
know  how  to  run  one;  knew  nothing  about  an 
automobile;  In  September  and  October  they 
were  living  at  Riverside  Park;  that  her  hna- 
band  went  to  and  from  the  city  by  the  street 
cars,  and  so  far  as  she  knew  bad  never  rid- 
den there  In  an  anto. 

Witnesses  testifying  for  the  defendant  say 
that  the  tracks  from  the  top  of  the  hill  to 
where  the  car  was  overturned  showed  no 
sliding  or  skidding;  that  it  had  sprinkled 
during  the  night;  that  there  were  nonskid 
Firestone  tires  on  the  rear  wheels  of  the  car 
in  question,  and  smooth  tires  in  front.  The 
weather  observer  testifies  that  it  was  cloudy 
Hie  morniug  of  October  S,  after  midnight,  and 
began  raining  shortly  after  2;  continued  to 
rain  until  close  to  4.  The  driver,  Reed,  says 
that  tbe  destination  of  deceased  was  his  cot- 
tage at  Riverside  Park,  which  he,  the  driver 
conld  have  reached,  and  avoided  tbe  hill  by 
going  by  the  military  paved  road  and  then  on 
the  level  road ;  that  he  had  driven  both  the 
roads  before;  that  deceased  said  nothing  as 
to  the  route  that  should  be  taken;  that  wit- 
ness opened  the  rear  door  of  the  car  for  de- 
ceased, but  he  said  he  had  been  used  to  driv- 
ing himself,  and  would  rather  ride  in  front, 
and  he  got  in  in  front;  that  witness  bad 
driven  both  roads  before.  He  says  further 
that— 

It  had  rained  some  before  they  started,  and 
there  was  a  very  little  sprinkle  as  they  started 
out;  that  there  was  not  very  much  rain;  tbe 
ear  had  nonskid  tires  on  the  rear  wheels.  "I  do 
not  know  whether  my  car  skidded  or  slid  any 
time  until  it  upset;  I  have  never  contended  that 
the  car  ever  did  slide.  Down  the  hill  where 
tbe  accident  happened  I  was  driving  3  or  4  feet 
from  the  right  bank.  Until  the  car  was  upset 
it  wasn't  sliding  or  skidding  at  all.  Going  down 
that  road  out  tiiere,  just  as  you  make  a  kind  of 
a  turn  (I  was  keeping  to  the  right-hand  side 
of  the  road)  the  lights  at  the  turn  woald  be 
right  square  into  the  bank,  and  at  that  place 
deceased  teemed  to  become  excited  or  some- 
thing— that  must  have  caused  him  to  be  ex- 
cited. I  was  driving  and  wasn't  looking  for 
anything  of  that  kind  to  happen,  as  did  happen, 
and  ho  grabbed  the  steering  gear  and  gave  it 
a  turn,  a  sharp  turn,  to  the  left,  and  the  car 
upset  and  lay  on  its  right  side,  the  front  end 
facing  the  left  bank  as  you  went  down.  After 
upsetting,  the  rear  end  of  the  car  was  4  or 
6  feet  from  the  right  bank.  The  road  was  a 
smooth  one.    He  wasn't  thrown,  but  the  car 


fell  on  him.  I  was  not  thrown  out,  was  still 
hanging  onto  the  steering  gear.  In  a  Ford  car 
they  will  turn  quick  when  you  turn  the  steering 
wheel  a  little.  When  deceased  grabbed  hold  of 
it,  the  car  turned  to  the  left,  and  I  was  busy 
tryfaig  to  right  it,  and  he  must  have  let  go.  It 
was  all  done  in  very  short  order.  Just  the 
minute  the  car  was  turned,  why  it  took  long 
enough  to  travel  across,  not  far  enough  to  go 
into  the  left  bank,  she  went  over,  I  should 
say,  slow.  No  part  of  the  glass  or  any  other 
part  of  the  car  was  broken;  there  was  mud  on 
the  right  front  fender  and  on  the  knob  of  the 
right  front  door,  which  remained  closed;  the 
car  was  in  perfect  condition;  right  after  it 
turned  over  I  shut  the  engine  off  and  got  out; 
the  accident  happened  about  4:15,  and  the  am- 
bulance came  at  5  o'clock.  When  I  shut  off  my 
engine  there  was  no  light  from  the  car;  I  lit 
matches  and  discovered  deceased;  tried  to  get  ' 
him  out  The  last  hill  is  not  more  dangerous 
than  tbe  first.  I  was  going  20  miles  an  hour 
from  Water  street  up  to  the  end  of  the  paving. 
When  I  struck  the  dirt  road  and  had  to  go  down 
tbe  long  hill,  I  went  10  miles  an  hour;  I  went 
down  the  second  hill  at  15  miles  an  hoar.  At 
the  time  of  the  accident  I  was  only  going  3  to  6 
miles  an  hour,  because  it  is  more  natural  for  a 
person,  if  yon  are  driving  anywhere  near  a 
cnrve,  to  go  slow.  That  road  vrith  lots  of  traf- 
fic up  and  down  during  the  fair  week,  or  meet- 
ing cars  at  the  turns,  is  more  dangerous  than 
the  other  road,  but  at  4  o'clock  in  the  morning, 
I  should  say,  with  careful  driving,  it  is  not  any 
more  dangerous;  at  4  o'clock  in  the  morning 
it  requires  more  careful  driving  on  this  last 
hill  than  on  the  first. 

"Q.  Did  you  have  the  power  on  on  the  second 
hill?  A.  You  don't  need  it  until  you  get  pret- 
ty near  the  bottom. 

"Q.  Well,  did  you  have  your  power  on?  A.  I 
have  forgot  now.  I  had  my  power  on  on  the 
third  hni,  because  that  is  always  the  best  tray 
to  travel  down  hill,  where  you  are  taking  a 
curve  in  that  road  out  there;  then  you  have  ab- 
solutely full  control  of  your  ear.  I  never  gave 
it  a  thought  as  to  whether  I  could  have  gotten 
deceased  out  there  as  quickly  the  other  road;  it 
is  further. 

"Q.  But  you  have  pavement  more  of  the  way, 
haven't  you?  A.  I  don't  know  as  it  makes 
much  difference." 

It  will  be  noticed  that  witness  contradicts 
Mrs.  McDonald  as  to  the  acquaintance  of  de- 
ceased with  cars  and  their  operation.  Wit- 
ness equivocated  somewhat  as  to  which  was 
the  better  road  and  the  most  traveled.  He 
was  asked  in  chief  whether  the  road  he  took 
is  generally  traveled  from  the  city  to  the 
park,  and  his  answer  was: 

"Well,  It  Is  the  shortest  route. 

"Q.  I  didn't  ask  you  if  it  is  the  shortest 
route.  I  asked  you  if  this  is  the  road  that  is 
generally  and  universally  traveled  in  going  from 
the  city  to  tbe  park.  A.  That  is  the  one  I 
always  traveled;  it  is  traveled  by  a  large  num- 
ber of  people,  a  large  portion  of  the  travel  that 
goes  out  to  the  park." 

He  testifies,  however,  that  be  has  been  both 
ways.    Witness  on  croBS-examinatlon  aqulvo- 
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cated  somewhat  as  to  whether  the  road  was 
wet.    The  record  is: 

"Q.  But  yon  haven't  answered  my  question; 
was  the  road  wet?  A.  I  said  it  bad  rained  a 
trifle  after  we  started. 

"Q.  But  it  bad  rained  that  evening  before 
you  started  out?    Yes,  sir. 

"Q.  Was  the  road  wet  down  that  hiU;  that 
ia  what  I  am  asking  you?    A.  Somewhat;  yes. 

"Q.  Was  the  road  slippery?  A.  The  car 
didn't  slip. 

"Q.  Was  the  toad  slippery?  A.  I  didn't  get 
out  to  test  it. 

"Q.  You  got  out  afterwards.  Didn't  yon  walk 
by  where  the  automobile  was  turned  over?  Did 
you  walk  up  the  hill  to  where  the  ambulance 
was?     A.  Yes,  sir. 

"Q.  Was  it  slippery  then?    A.  I  had  no  trou- 
ble getting  up.  ' 
'     "Q.  Was  it  slippery  then?    A.  Not  to  cause 
me  any  trouble. 

"Q.  You  wouldn't  say  it  wasn't  slippery?  A. 
It  didn't  bother  me  any. 

"Q.  Will  you  say  it  was  not  slippery?  A. 
Well,  no,  I  would  not  say  it  wasn't  sUppery." 

Witness  also-  contradicts  himself  as  to 
whether  bis  car  skidded.  He  testifies  pos- 
itively that  there  was  not  a  particle  of  skid- 
ding shown  on  these  tracks  any  place  from 
the  top  of  the  hill  down  to  where  the  car 
was  overturned,  but  when  asked  It  it  slid 
when  they  were  trying  to  right  the  car  he 
says: 

"In  lifting  the  car  and  pulling  at  it  I  don't 
think  it  slid  an  inch. 

"Q.  It  didn't  sUde  a  particle?  A.  I  dont 
think  it  slid  any. 

"Q.  What  would  you  say  about  that?  A. 
Well,  now,  I  wouldn't  say;  I  can't  say." 

He  testifies  further: 

"Q.  Do  you  say  that  the  road  which  you  took 
is  the  one  most  frequently  traveled  when  the 
road  is  wet  and  slippery?  A.  I  wouldn't  say 
that 

"Q.  You  don't  say  that?    A.  No,  sir. . 

"Q.  You  won't  pretend  that?  A.  No,  sir. 
During  the  worst  of  the  weather  a  person 
would  naturally  take  the  other  road.  If  it  was 
very  slippery,  the  other  road  would  be  the  best. 

"Q.  Why?     A.  On  account  of  the  hill. 

"Q.  On  account  of  the  danger  of  using  the 
wet  road  with  the  liills,  isn't  that  true?  A. 
Yes,  sir. 

"Q.  And  you  knew  that,  didn't  you?  A.  Yes, 
sir. 

"Q.  You  knew  that  last  October?  A.  Yes, 
sir." 

There  is  other  evidence  on  these  and  other 
matters.  Perhaps  we  have  set  out  too  much 
of  the  evidence,  but  we  have  attempted  to 
set  out  enough,  and  only  enough,  to  show  the 
general  sitvitition  aud  conditions.  As  said, 
the  trial  court  stated  that  because  Reed 
testified  that  deceased  grabbed  the  wheel, 
and  that  this  was  not  contradicted  by  any 
other  eyewitness,  that  there  was  no  dispute 
in  the  evidence,  and  that  therefore  deceased 
was,  as  a  matter  of  law,  guilty  of  contribu- 


tory negligence.  Appellee  argues  tliat  plain- 
tiff's case  is  based  upon  the  supposition  that 
the  roadway  was  very  slippery  and  muddy; 
that  the  road  was  dangerous,  that  the  auto- 
mobile was  defective  in  design;  was  not 
equipped  with  nonskld  tires  or  chains;  and 
was  going  at  a  reckless  rate  of  speed. 
Though  there  is  a  conflict  in  the  evidence 
as  to  some  of  these  matters,  we  are  of  opin- 
ion that  the  Jury  could  have  found  as  claim- 
ed by  appellant.  Appellee  says  that  appel- 
lant Ignores  the  sole  cause  of  the  accidoit, 
wlilch  was  the  negligence  of  deceased  in 
grabbing  the  steering  wheel  and  turning  tlie 
car  sharply  to  the  left,  which  caused  it  to 
upset.  But  in  such  argument  appellee  as- 
sumes that  there  is  no  conflict  on  the  ques- 
tion of  the  alleged  contributory  negligence 
of  deceased.  But,  taking  into  consideration 
all  the  testimony  and  all  the  circumstances, 
and  the  contradictions  in  the  testimony  of 
Beed  and  his  equivocation,  at  some  points, 
we  are  of  opinion  that  it  was  a  question  for 
the  Jury.  Without  again  stating  aU  the  cir- 
cumstances, the  Jury  could  have  properly 
found  that  Beed  was  not  going  down  the  hill 
slowly,  or  with  proper  care,  and  that  he  did 
not  have  his  car  under  control;  that  the 
grounds  of  negligence,  or  some  of  them  at 
least,  had  been  established.  According  to 
Beed's  theory,  there  was  no  necessity  for 
driving  slowly,  because  he  says  at  one  point 
in  his  testimony  that  it  was  no  more  danger- 
ous than  the  other  hills,  and  that  he  had 
been  traveling  much  faster  down  the  other 
liiUs.  The  Jury  could  have  inferred  proper- 
ly that  he  did  not  have  his  power  on.  The 
evidence  shows  that  would  be  the  better  way. 
Beed  says  he  is  not  sure  whether  he  had 
it  on  the  other  hills,  and  that  it  was  not 
necessary  to  have  it  on  until  arriving  at  the 
foot  of  the  hill.  The  Jury  could  have  found 
from  the  evidence  that  the  road  was  very 
slippery  and  that  this  car  did  skid  and  slip, 
and  could  have  found  that  under  the  con- 
ditions shown  it  was  not  only  possible,  but 
likely  and  probable,  that  the  car  would  tip 
over,  even  though  deceased  had  not  grabbed 
the  wheel.  In  short,  the  Jury  could  have 
found,  from  all  the  circumstances,  notwith- 
standing Beed's  statement,  that  deceased  did 
not  grab  the  wheel.  There  are  other  infer- 
ences which  might  be  drawn  from  all  the 
evidence,  but  we  shall  not  go  into  them 
further.  It  must  be  remembered  that  here 
was  a  tragedy  in  which  a  person  lost  his 
life.  Beed  was  charged  with  being  the  cause 
of  it.  He  might,  perhaps,  be  liable,  as  well 
as  defendant,  for  damages.  Tbere  was  a 
powerful  incentive  on  Beed's  part  to  shield 
himself.  The  mouth  of  the  only  other  per- 
son present  is  closed.  Under  such  circum- 
stances, and  under  this  record,  neither  the 
court  nor  the  Jury  were  compelled  to  blindly 
believe  every  word  Beed  said,  and  Just  as 
be  said  it.  It  may  have  occurred  Just  as  he 
says.    We  do  not  assume  to  say  wbethw  it 
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did  or  not,  bat  It  was  a  question  for  the 
jury. 

Appellant  dtes  Bacus  t.  Railway,  118  N. 
W.  751,  as  holding  that,  although  there  be 
hut  one  eyewitness  to  a  transaction,  his 
testimony  is  not  necessarily  conclusive,  and 
that  a  different  condition  may  be  satisfac- 
torily established  by  the  facts  and  circum- 
stances appearing  In  evidence.  We  think 
this  Is  especially  so  where  the  only  other 
person  or  witness  to  the  transaction  is  dead. 
We  have  so  held  in  numerous  cases.  In 
Markey  v.  Markey,  108  Iowa,  373,  79  N.  W. 
258,  a  bastardy  case,  speaking  of  the  que» 
tion  of  recognition,  the  court  said  that  such 
evidence  cannot,  in  the  nature  of  things,  be 
controverted,  and  for  that  reason  it  should 
be  carefully  scrutinized  and  received  with 
caution.  It  is  also  necessary  to  remember 
that  in  these  cases,  from  the  nature  of  the 
evidence  given.  It  is  not  subject  to  any  world- 
ly sanction ;  it  being  obviously  impossible  of 
any  witness  being  convicted  of  perjury  for 
speaking  of  what  be  remembers  to  have 
been  said  in  a  conversation  with  a  deceased 
person.  In  Watson  v.  Richardson,  110  Iowa, 
673,  678,  80  N.  W.  407,  also  a  bastardy  case, 
language  similar  to  that  in  the  Markey  Case 
was  used,  and,  further,  that  such  testimony 
must  necessarily  be  tested  by  its  own  inherent 
probability  or  improbability  by  comparison 
with  other  evidence  In  the  case,  and  by  ordi- 
nary rules  of  human  conduct  under  similar 
circumstances.  In  Holmes  v.  Connable,  111 
Iowa,  298,  301,  82  N.  W.  780,  781,  an  action 
in  equity  to  enforce  specific  performance  of 
an  oral  promise  of  a  person  deceased,  the 
court  said: 

"We  vnah  •  •  •  to  say  something  as  to 
the  rales  that  should  govern  coarts  in  passing 
upon  cases  of  this  kind.  It  will  not  do,  as 
plaintiff's  counsel  seem  to  think  proper  [and 
as  the  .court  did  in  the  instant  case]  to  bold 
that  because  a  certain  number  of  witnesses 
have  testified  to  the  making  of  the  contract, 
and  none  have  been  called  to  deny  it,  plain- 
tiff's case  is  established.  The  lips  of  the  only 
two  witnesses  who  could  deny  it  are  forever 
dosed.  The  only  person  who  could  controvert 
the  admissions  alleged  to  have  been  made  is 
the  dead  man  against  whose  estate  this  claim 
is  produced.  There  is  no  defense  that  can  be 
made,  save  as  it  may  be  found  in  the  improba- 
bility of  the  stories  of  the  plaintiff's  witnesses, 
when  tested  by  comparison  with  other  evidence 
in  the  case,  or  the  ordinary  rules  of  human 
conduct  under  similar  circumstances." 

The  same  case  quotes  from  Wallace  y. 
Rappleye,  103  la  229,  to  this  efCect: 

"It  Is  incnmbent  on  the  court  to  look  upon 
such  evidence  with  great  jealousy,  and  to  weigh 
it  in  the  most  scrupulous  manner,  to  see  what 
is  the  character  and  position  of  the  witnesses 
generally,  and  whether  they  are  corroborated 
to  such  extent  as  to  secure  confidence  that 
they  are  telling  the  truth." 
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And  from  a  Poinsylvania  case: 

"The  temptation  to  set  up  claims  against  the 
estates  of  decedents — particularly  such  dece- 
dents as  have  left  no  lineal  heirs — is  very  great. 
It  cannot  be  doubted  that  many  snch  claims 
have  been  asserted  which  would  never  have 
been  known,  had  it  been  possible  for  the  dece- 
dent to  meet  his  alleged  creditor  in  a  court  of 
justice.  •  •  ♦  Such  claims  are  always  dan- 
gerous, and  when  they  rest  upon  parol  they 
sbonld  be  strictly  scanned,"  and  so  on. 

In  other  words,  the  court  holds  that  such 
a  claim  cannot  be  considered  as  established 
as  a  matter  of  law,  because  witnesses  have 
testified  to  the  making  of  the  contract  and 
none  have  been  called  to  deny  it  The  Holmes 
Case  is  cited  and  followed,  in  Bremer  v. 
Haag,  151  Iowa,  449,  462,  131  N.  W.  667, 
Young  T.  McClannahan,  187  Iowa,  1184,  1191, 
175  N.  W.  26,  Ross  v.  Ross,  148  Iowa,  729, 
738,  127  N.  W.  1034,  Flngw  v.  Anken,  154 
Iowa,  507,  611,  131  N.  W.  657,  and  In  re 
Chlsmore's  Estate,  166  Iowa,  217.  223,  147 
N.  W.  297,  300.  In  the  last  case,  at  page  224, 
it  te  said: 

"It  has  been  frequently  held,  not  only  by  this 
court,  but  by  others,  that  uncontradicted  evi- 
dence is  not  sufficient  to  command  a  directed 
verdict  where  the  inferences  to  be  drawn  from 
all  the  facts  and  drcumstances  are  open  to  dif- 
ferent oondusions  by  reasonable  men." 

See,  also,  McNeill  v.  McNeill,  166  Iowa, 
680,  701,  148  N.  W.  643;  Bohen  v.  North 
American  Life  Insurance  Co.,  188  Iowa,  1349, 
177  N.  W.  706,  709.  Some  members  of  the 
court  prefer  to  put  their  concurrence  on  the 
ground  that  defendant  was  a  common  car- 
rier, and  the  burden  was  on  it  to  explain  the 
circumstances  of  the  fatal  accident  consist- 
ent v^ith  its  own  freedom  from  negligence. 

[J]  2.  We  think  the  trial  court  erred  in 
excluding  certain  evidence  tending  to  im- 
peach Reed,  and  in  plaintiffs  attempt  to  lay 
a  foundation  for  that  purpose.  After  he 
had  been  asked,  and  he  had  answered  as  to 
his  talking  with  Welsz,  or  Shinkle,  on  the 
bill  at  the  time  they  came  out  with  the 
ambulance,  soon  after  the  accident,  he  was 
asked: 

"Q.  I  will  ask  you  whether  or  not  at  that 
time  you  didn't  state  that  you  were  going 
down  the  hill,  and  the  rear  end  of  the  car 
started  to  skid,  and  you  thought  you  would  let 
it  skid  to  the  side  of  the  bank?  Did  you  say 
that  to  Mr.  Shinkle  or  Mr.  Weisz,  or  words  to 
that  effect  at  that  time?" 

Objected  to  as  not  proper  cross-examina- 
tion, incompetent  Sustained,  as  not  proper 
cross-examination.  Exception.  The  witness 
had  stated  in  chief  that  his  car  did  not  skid 
at  all.  An  affirmative  answer  to  the  ques- 
tion would  have  shown  that  It  did  skid,  and 
thus  contradicted  his  testimony  in  chief. 
Had  he  denied  It,  and  the  other  witnesses, 
testified  that  he  did  so  say,  it  would  hare 
the  same  effect    Furthmore,  if  be  bo  stated, 


Digitized  by 


Google 


296 


184  NORTHWESTERN  REPORTER 


(Iowa 


and  did  not  then  claim  that  deceased  grabbed 
the  wheel,  the  evidence  sought  to  be  elicited 
might  tend  to  show  that  Reed's  claim  that 
deceased  grabbed  the  wheel  was  an  after- 
thought to  shield  himself.  The  inquiry  was 
as  to  a  conversation  occurring  at  the  place 
where  the  accident  occurred,  and  very  soon 
afterwards.  It  was  cross-examination,  and 
competent.  Appellant  cites  at  this  point 
Reynolds  v.  Smith,  148  Iowa,  264,  127  N. 
W.  192.  It  seems  needless  to  discuss  this 
point  further. 

It  Is  thought  tfy  appellant  that,  even  though 
deceased  did  take  hold  of  the  wheel,  he 
was  acting  in  an  emerg«icy.  Appellee  con- 
tends otherwise.  This,  and  one  or  two  other 
questions  are  argued,  but,  having  decided  the 
point  most  argued  and  relied  upon,  we  shall 
not  extend  the  opinion  to  discuss  the  other 
questions.  For  the  reasons  given  the  Judg- 
ment of  the  dlstxict  court  is  reversed,  and  the 
cause  remanded. 

BVANS,  O.  J.,  and  WHAVBR  and  DD 
ORAFF,  JJ.,  concur. 


FLEMING  V.  FLEMING  at  Bl.  (No.  32408.) 
(Supreme  Court  of  Iowa.   Sept  28,  1921.) 

1.  Insuranoe  >8=3ll6(l),  138(1)— Partner  has 
iRsurahle  Interest  ■■  life  of  other  partners; 
Joint  policy  valid. 

Each  member  of  a  partnership  has  an  in- 
surable interest  in  the  life  of  every  other 
member,  and  an  undertaking  of  an  insurance 
company  to  pay  death  loss  upon  any  life  to 
surviving  members  of  firm  is  legitimate. 

2.  Dower  «=> 1 7— Proceeds  of  Insuranco  policy 
held  not  assets  of  Ann. 

Where  four  partners  carried  insurance, 
undertaking  of  company  being  to  pay  the  death 
loss  upon  any  life  to  the  other  three  members 
of  the  firm,  expense  of  insurance  being  borne 
by  beneficiaries,  the  proceeds  of  the  policy  on 
death  was  not  an  asset  of  the  firm  in  which 
widow  of  deceased  partner  had  an  interest,  in 
the  absence  of  pleading  and  proof  of  facts 
aliunde  which  would  equitably  impress  a  trust 
upon  such  proqeeds  in  the  bands  of  the  sur- 
viving partners. 

3.  Appeal  and  error  <S=>835(2)— Point  that 
opinion  overniles  prior  decision  and  hence 
denies  due  process  not  noticed  on  second 
rehearing. 

The  point  that  opinion  of  court  overruled 
a  prior  decision,  and  hence  was  a  violation  of 
the  Constitution  of  the  United  States  in  that 
it  deprives  a  person  of  property  without  due 
process  of  law,  made  for  the  first  time  on 
second  rehearing  will  not  be  considered. 

Appeal  from  District  Court,  Polk  County; 
C.  A.  Dudley,  Judge. 


On  second  rehearing.  Former  opinions  and 
decree  In  court  below  modified.  For  former 
opinions,  see  174  N.  W.  946;  180  N.  W.  206. 

A.  B.  Cummins,  Farrish,  Parker  &  Miller 
and  W.  E.  Miller,  all  of  Des  Moines,  for 
appellants. 

Parsons  &  Mills,  of  Des  Moines,  for  ap- 
pellee. 

EVANS,  0.  3.  It  Is  to  be  conceded  that 
our  former  opinions  (174  N.  W.  946,  180  N. 
W.  206)  are  Incomplete  In  their  discussion, 
in  that  the  iten»  of  "life  insurance"  is  not 
considered  therein.  It  is  a  matter  of  some 
doubt  whether  the  pleadings  make  any  issue 
as  to  Budi  item.  The  only  reference  thereto 
in  the  petition  of  plaintiff  Is  contained  In 
paragraphs  6  and  11.  Paragraph  6  waa  as 
follows : 

"That  plaintiff's  deceased  husband  carried 
life  insurance  in  the  amount  of  $88,000." 

Paragraph  11  averred  that  the  three  de- 
fendants had  collected  such  life  insurance, 
and  appropriated  the  same  to  their  own  use. 
It  was  not  alleged  that  the  plaintiff  was  the 
beneficiary  of  the  policy;  nor  was  any  other 
fact  pleaded  as  a  basis  for  the  claim  that 
the  insurance  proceeds  belonged  to  her  either 
In  whole  or  In  part  The  trial  court  filed 
a  lengthy  writtai  opinion  in  the  case,  oom- 
prising  apparently  a  complete  discussion  of 
all  points  presented  for  his  consideration. 
No  reference  is  made  therein  to  the  item  of 
insurance.  The  opening  arg^ument  of  plain- 
tiff as  appellee  purports  to  be  a  full  discus- 
sion of  the  case,  but  no  reference  is  contain- 
ed therein  to  the  insurance.  However,  the 
decree  entered  by  the  trial  court  did  in  terms 
declare  the  Insurance  proceeds  to  be  a  part 
of  the  partnership  property.  The  Implica- 
tion from  such  finding  would  naturally  be 
that  the  plaintiff  was  entitled  to  recover 
the  one-eighth  part  thereof.  The  only  dis- 
closure of  the  detailed  facts  pertaining  to 
such  insurance  is  to  be  found  in  the  answer 
of  the  defendants,  appellants  here,  and  in 
the  evidence  in  their  behalf.  It  is  to  be  said 
also  that  the  appellants  made  proper  point  In 
their  opening  argument  here,  calling  in  ques- 
tion that  feature  of  the  decree  entered  below. 
It  is  true  that  the  basis  of  their  claims  of  • 
right  to  such  proceeds  which  was  put  forth 
by  them  with  greatest  emphasis  was  the  con- 
tract which  we  have  already  considered  In 
our  former  opinions,  and  which  we  hold  to 
be  ineffective  as  a  bar  to. the  widow.  But 
they  did  base  their  claims  of  right  also  upon 
other  grounds  which  we  here  consider.  If 
the  item  had  not  been  specified  in  terms  In 
the  decree,  we  should  be  inclined  to  hold  th.tt 
it  was  not  within  any  material  Issue  tender- 
ed by  the  petition.  Inasmuch  as  the  decree 
did  specifically  purport  to  adjudicate  it,  the 
appellants  are  entitled  to  demand  our  con- 
sideration of  it  in  a  specific  sense. 
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[1,  2]  The  undisputed  facts  as  they  appear 
from  the  pleadiags  and  the  evidence  of  the 
defendants  are  that  the  "Ufe  Insurance"  In 
question  was  payable  to  the  three  brothers, 
appellants  herein.  It  appears  that  similar 
insurance  was  carried  upon  the  life  of  each 
member  of  the  firm  in  favor  of  the  other 
three  members  thereof.  The  undertaking  of 
tbe  Insuring  company  was  to  pay  the  death 
loss  upon  any  life  to  the  other  three  memb^B 
of  the  firm.  Such  form  of  insurance  was 
legitimate.  Each  member  of  the  firm  had  an 
insurable  interest  in  the  life  of  every  other 
The  expense  of  the  insurance  was  borne  by 
the  beneficiaries.  It  appears  also  that  the 
insuring  company  held  all  these  policies  as 
security  for  loans  negotiated  to  the  firm. 
The  method  of  collection  of  these  policies 
upon  the  life  of  decedent  was  that  the  in- 
Borlng  company  applied  the  full  proceeds  as 
a  credit  upon  the  indebtedness  owing  to  it 
by  the  firm  and  the  members  thereof.  It  is 
manifest  therefore  that  upon  the  face  of  the 
insurance  contract  the  three  defendant)  had 
the  legal  right  to  the  proceeds  of  the  "death 
Iossl"  They  and  they  only  could  have  main- 
tained an  action  therefor  against  the  in- 
surance company.  If  there  be  facts  aliunde 
wliich  would  equitably  impress  a  trust  nevei^ 
thelees  npon  these  proceeds  in  the  bands  of 
these  defendants,  It  was  incumbent  upon  the 
plaintiff  to  plead  and  to  prove  such  facts. 
Nothing  of  that  kind  was  attempted  by  her. 
The  manifest  objective  of  her  petition  was  to 
obtain  an  adjudication  that  the  contract 
nnder  attack  was  IneflTective  to  bar  her  right 
of  distributive  share.  The  emphasis  of  the 
litigation  was  concentrated  upon  that  propo- 
sition. We  have  sustained  the  contention  of 
the  xdaintlff  in  that  regard.  But,  even  so, 
such  contract  has  no  effect  whatever  upon 
the  qaestlon  of  the  defendants'  right  to  the 
iasuraaoe  proceeds.  They  do  not  take  such 
proceeds  under  and  by  virtue  of  the  contract 
nnder  attack,  neither  are  they  forbidden  to 
take  the  same  thereby.  They  take  such  pro- 
ceeds under  and  by  virtue  of  the  Insurance 
contract  and  of  that  alona  Their  right 
thereto  la  neither  greater  nor  less  by  reason 
of    the    contract    of    alleged   Joint   tenancy. 

We  read)  the  conclusion  therefore  that  tlie 
Item  of  "life  insurance"  proceeds  should  be 
eliminated  from  plaintiff's  recovery,  and  that 
the  decree  entered  below  should  be  modified 
to  that  extent  in  all  other  rejects,  the 
petition  for  rehearing  Is  overruled. 

[3]  II.  The  appellants  urge  upon  us  very 
earnestly  that  the  effect  of  our  holding  here 
is  to  overroJe  prior  decisions,  and  therefore 
to  deprive  aiq>ellants  of  their  property  with- 
oat  due  process  of  law  in  alleged  violation 
of  the  Constitution  of  the  United  ijtates. 
The  premise  upon  which  such  plea  of  uu- 
oonstltationality  Is  based  is  negatived  by  the 
opinion  complained  of.    It  does  not  purport 


to  overrule  prior  decisions.  Appelant*'  con- 
trition to  such  effect  is  argumentative  only, 
and  is  not  sustained  by  OS.  Moreover,  if  the 
premise  were  conceded,  and  tf  it  were  deem- 
ed correct  to  say  that  the  overruling  of  a 
prior  decision  by  an  api>ellate  court  of  a 
state  Is  a  violation  of  the  Constitution  of  the 
United  States,  such  point  would  have  been 
just  as  available  to  the  appellants  in  their 
original  argument  as  in  their  petition  for  re- 
hearing. No  such  point  was  therein  made. 
We  are  asked  to  recognize  the  point  now 
made  as  presenting  a  federal  question.  If 
we  could  properly  do  so  as  a  matter  of  sin- 
cere deference  to  the  higher  court  or  as  a 
matter  of  courtesy  to  the  distinguished  coun- 
sel, we  should  not  be  reluctant  to  make  such 
declaration  as  would  enable  a  review  of  our 
decision  by  the  higher  court.  But  judicial 
candor  compels  us  to  say  that  we  see  no  fed- 
eral question  involved.  The  decree  below 
will  be  modifledl  as  above  indicated,  and 
otherwise  affirmed. 


KUTCHERA  v.  GRAFT  at  al.     (No.  84022.) 

(Supreme  Court  of  Iowa.    Sept.  20,  1921.) 

1.  Fraud  ^=958/'l)— Evidence  of  lessor's  admis- 
sions held  Insufficient  to  show  knowledge  of 
hog  eholera  on  premlies.. 

In  an  action  against  a  lessor  for  death  of  a 
tenant's  hogs  from  cholera,  based  on  franda- 
lent  concealment  of  fact  that  bogs  of  prece- 
dent tenant  died  of  cholera,  testimony  as  to 
statements  by  lessor  that  he  told  a  former  ten- 
ant whose  bogs  died  of  cholera  to  bnry  the 
carcasses,  and  that  he  did  not  bury  them  prop- 
erly, held  insnfficient  to  show  lessor's  knowl- 
edge of  hog  cholera  on  the  premises  when  he 
leased  to  plaintiff  or  that  he  knew  carcasses 
of  such  bogs  were  not  properly  disposed  of. 

2.  Fraud  ®=>  1 6— Failure  to  Inform  tenant  that 
former  tenant's  hogs  had  cholera  not  necee- 
sarlly  fraudulent. 

Though  lessor  knew  former  lessee's  hogs 
had  cholera,  failure  to  inform  subsequent  les- 
see was  not  necessarily  fraudulent,  if  proper 
precautionary  orders  as  to  disinfection  and  dis- 
position of  carcasses  bad  been  followed  by  the 
former  tenant 

3.  Fraud  ^=>4— Intent  necessary. ' 

Fraud  cannot  be  predicated  on  negligence, 
however  gross,  as  there  must  have  been  an 
intention  to  deceive. 

4.  Fraud  (&=358( I)— Evidence  held  not  to  show 
source  of  Infection  of  hog  cholera. 

A  lessor  held  not  guilty  of  fraudulent  con- 
cealment as  to  hog  cholera  so  as  to  be  liable 
to  lessee  for  the  death  of  hogs  from  cholera  al- 
leged to  have  been  contracted  from  improperly 
buried  infected  carcasses  of  hogs  of  a  former 
tenant,  who  had  been  directed  by  a  veterinarian 
and  inspector  how  to  bury  them,  without  proof 
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that  the  hogs,  the  carcasses  of  which  were 
found  exposed  more  than  six  months  after- 
ward, died  from  cholera  and  that  their  carcass- 
es infected  plaintiff's  hogs. 

5.  Evidence  •sseo— Presumption  against  neoli- 
gence  of  former  tenant  as  to  hog  cholera  on 
premises  alleged  fraudulently  rented. 

It  is  not  to  be  presumed  that  a  former  ten- 
ant would  violate  Oxe  law  or  be  guilty  of  negli- 
gence in  the  disposition  of  hogs  dying  on  prem- 
ises alleged  to  have  been  leased  to  plaintiff  by 
fraudulently  concealing  facts  concerning  chol- 
era, especially  when  under  the  superTision  of  a 
veterinarian  and  government  inspector;  crimi- 
nality or  negligence  never  being  presumed. 

6.  Landlord  and  tenant  «s>l25(2)— Lessor  not 
liable  for  unsafe  condition  of  premises  la 
absence  of  fraud  or  agreement 

A  lessor  is  not  liable  to  his  lessee  for  the 
unsafe  condition  of  premises  for  the  purposes 
for  which  they  are  intended,  in  the  absence  of 
fraud,  or  an  agreement  to  such  effect. 

Appeal  from  District  Court,  Linn  County; 
F.  O.  Ellison,  Judge. 

Action  to  recover  damages  against  defend- 
ant landlord  based  on  fraudulent  conceal- 
ment of  hog  cholera  infection  of  the  leased 
premises  from  which  the  tenant  claims  his 
hogs  contracted  cholera  and  died.  There  was 
a  directed  verdict  for  defendant  and  Judg- 
ment thereon  against  plaintiff  for  costs. 
Plaintiff  appeala  Facts  appear  In  the  opin- 
ion.   Affirmed. 

Ring  &  Hann,  of  Cedar  Rapids,  for  appel- 
lant 
Voris  &  Haas,  of  MariCMi,  for  appellees. 

ARTHUR,  J.  Defendant  W.  S.  Graft  own- 
ed a  farm  located  about  a  mile  southwest  of 
Central  City  in  Linn  county,  Iowa.  On  Sei>- 
tember  26,  1918,  plaintiff  leased  the  farm  for 
the  period  beginning  March  1,  1919,  and  end- 
ing March  1,  1921,  and  on  or  about  March  1, 
1919,  moved  from  North  EkigUsh,  where  he 
bad  been  living,  on  the  farm,  and  took  with 
him  11  brood  sows  and  28  sboats  and  pigs. 
The  hogs  were  shipped  in  one  car.  After 
idaintiff  moved  on  the  Graft  farm,  the  sows 
farrowed  66  i4g;s.  On  arrival  at  the  farm  the 
bogs  were  placed  in  a  small  lot  near  the  bam 
and  kept  there  three  or  four  days,  and  then 
permitted  to  run  in  a  field  of  15  or  18  acres. 
The  latter  part  of  March  many  of  plaintUTs 
bogs  became  sick  and  died.  Plaintiff  em- 
ployed Clifford  Moles,  veterinarian,  who 
treated  and  vaccinated  the  hogs.  Moles  says 
be  was  first  called  April  6th.  A  Mr.  Kich  had 
occupied  tbe  premises  as  tenant  the  year 
preceding  March  1,  1919.  Rich's  bogs  had 
diolera  in  August  1918.  Dr.  Moles  vacci- 
nated 25  of  tbe  hogs  by  what  is  called  the 
"double  treatment"  Some  of  them  died. 
After  that  he  was  on  the  premises  a  few 
times  in  September.  A  government  inspector 
visited  the  premises  daring  the  presence  of 


cholera  in  August.  Moles  posted  a  qnaran- 
tine  notice  on  the  east  side  of  tbe  bam  where 
it  could  be  plainly  seen  from  tbe  road,  cor  by 
any  one  coming  on  the  premises.  After  treat- 
ing the  hogs,  Moles  turned  them  over  to  tbe 
government  inspector  and  gave  Rich  direc- 
tions as  to  disinfecting  the  premises,  and  told 
Rich  that  he  had  better  bum  the  dead  bogs ; 
that  If  he  burled  them  to  bury  them  six 
feet  deep  and  cover  them  with  quicklime, 
and  that  that  would  be  safe.  On  September 
27, 1918,  plaintiff  was  on  the  farm  and  about 
the  buildings,  and  was  again  oa  the  farm  in 
December,  1018,  and  was  not  afterwards  on 
the  farm  until  he  moved  on  March  1,  1919. 
When  plaintilTs  hogs  took  sick,  the  latter 
part  of  March,  be  «nployed  Yeterlnarlaa 
Moles  to  treat  them.  Dr.  Monger,  a  govern- 
ment veterinarian,  went  with  Dr.  Moles  to 
tbe  premises.  Drs.  Moles  and  Monger  post- 
ed four  or  five  of  the  Kutchera  hogs  and 
found  they  had  cholera.  On  April  7tb  or 
8th  Moles  and  Monger  were  on  tbe  premises. 
They  found  portions  of  carcasses,  not  well 
covered  up.  In  a  ditch  about  80  rods  from  tbe 
bam.  The  carcasses  bad  been  covered  and 
the  dirt  washed  away.  Tbe  carcasses  were 
decayed  so  they  made  no  examination.  They 
saw  two  carcasses  and  these  were  only  par- 
tially exposed.  Kutchera  showed  tbem  the 
two  carcasses,  and  did  not  point  ont  any 
more.  There  was  one  carcass  on  tap  of  tbe 
groimd  3  or  4  rods  from  the  bam.  Moles 
vaccinated  44  head  of  tbe  Kutchera  bogs. 

W.  S.  Graft  died  before  tbe  trial,  and  tbe 
administratrix  of  bis  estate  was  substituted 
defendant 

Plaintiff  testified  that  tbe  physical  condi- 
tion of  his  hogs  when  he  tocrii  them  to  tbe 
Graft  farm  was  good,  was  healthy. 

Plaintiff's  charge  of  fraudulent  ocmceal- 
ment  consists  of  what  he  claims  to  be  tbe 
facts  that  Rich's  hogs  had  been  diseased  of 
cholera  in  tbe  faU  of  1918;  that  W.  8.  Graft 
had  knowledge  that  some  of  Rich's  bogs  bad 
died  from  cholera ;  that  tbe  hogs  which  died 
of  cholera  were  not  properly  burled,  and  that 
W.  S.  Graft  knew  that  they  were  not  prop^ly 
buried,  and  that  W.  S.  Graft  in  no  way  in- 
formed the  plaintiff  of  such  facts ;  that  tbe 
plaintiff  was  ignorant  of  such  facts,  and 
Graft,  having  knowledge  of  such  facts  and 
conditions,  deliberately,  willfully,  and  wrong- 
fully concealed  from  plaintiff  such  facts. 

Plaintiff  further  charges  negligence  on  the 
part  of  Graft  in  falling  to  disinfect  tbe  prem- 
ises. 

In  support  of  bis  charge  that  Graft  knew 
that  Rich's  bogs  bad  cholera  In  the  fall  of 
1918,  and  knew  how  the  dead  hogs  were  dis- 
posed of,  he  offered  the  testimony  of  his  17 
year  old  son,  Robert  Kutchera,  who  testi- 
fied that  Graft  was  on  the  farm  several  times 
after  they  moved  there;  that  he  beard  a  con- 
versation between  Graft  and  bis  father  at 
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the  dinner  table  at  their  bonse  on  the  farm, 
wherein  "Mr.  Graft  told  my  father  that  he 
bad  told  Rich  to  bnry  the  hogs  up  there;  he 
pointed  toward  the  direction  of  the  west 
field  at  the  time.  At  another  time  he  told 
my  father  that  the  man  on  the  farm  before 
Rich  did  not  have  cholera  among  his  hogs, 
but  that  Rich's  hogs  did." 

Mrs.  J.  H.  tapham,  who  was  employed  as 
a  domestic  In  the  Kutchera  home  during  the 
months  of  March  and  April,  1919,  testified  to 
a  coDTersatlon  that  she  beard  between  Kut- 
chera and  Graft  at  the  dinner  table  wherein 
she  reports  Graft  saying: 

"Mr.  Graft  said  he  wanted  Rich  to  bury  the 
hogs.  *  *  *  He  said  he  told  Rich  he  ought 
to  bury  them." 

Bertha  Katchen,  wife  of  plaintiff,  teetifled 
that  she  heard  a  conversation  between  Graft 
and  her  husband  in  April,  1919^  «t  the  dinner 
table,  wherein  Graft  said: 

'^ch's  hogs  had  died  with  cholera,  and  he 
told  him  to  bary  them  up  there.  He  pointed 
west  of  the  house.  I  beard  my  husband  tell 
Mr.  Graft  that  be  thought  he  ought  to  pay  him 
for  the  loss,  that  he  knew  there  was  cholera  on 
the  place,  and  he  answered:  'I  will  not  pay  for 
them.  Go  to  Rich;  he  is  responsible  for 
them.'" 

RoBert  Hasa,  brother-in-law  of  Kutchera, 
who  was  working  for  Kutchera,  testified  that 
about  April  25th  Mr.  Graft  came  out  to  the 
farm,  and  In  a  conversation  with  him  Graft 
spoke  about  the  Rich  hogs  that  had  died, 
and  that  it  was  cholera,  and  that  he  had  told 
Rich  that  It  was  a  poor  place  to  bury  them 
where  he  had  burled  them. 

R.  C.  Hatch,  a  township  trustee,  testified 
that  in  the  latter  part  of  April,  1919,  Graft 
notified  him  that  Rich  had  buried  hogs  In  a 
ditch,  and  that  Rich  should  look  after  them ; 
that  he  went  and  saw  Rich,  but  Rich  did  not 
bury  them,  and  later  on  Mr.  Graft  buried  the 
bogs  himself.    Hatch  said: 

"Graft  wanted  me  to  see  lUcb  and  have  him 
attend  to  burying  the  bogs;  that  Rich  should 
have  burned  them  or  buried  them  out  on  the 
bill  where  they  would  not  wash." 

There  was  testimony  bearing  on  damages, 
which  need  not  be  discussed. 

At  the  dose  of  plaintiff's  testimony,  de- 
fendant moved  for  a  directed  verdict  in  his 
favor,  which  was  sustained ;  the  motion  be- 
ing: 

"1.  There  is  no  evidence  of  fraud  or  deceit  or 
concealment  on  the  part  of  the  deceased,  W. 
S.  Graft,  and  in  the  absence  of  such  evidence 
there  is  no  liability  on  the  part  of  deceased, 
or  the  representatives'  of  his  estate. 

"2.  There  is  no  evidence  that  the  deceased, 
W.  S.  Graft,  knew  there  had  been  cholera  on 
the  premises,  and  do  evidence  that  he  knew 
the  hogs  had  been  left  in  the  ditch  uncovered; 
no  evidence  to  show  that  he  had  any  knowledge, 
or  that  knowledge  could  be  imputed  to  him. 

"8.  It  appears  the  deceased  was  not  in  the 


occupancy  of  the  premises  preceding  the  occu- 
pancy of  the  plaintiff,  but  that  the  premises 
had  been  occupied  by  a  tenant,  a  one  Fred  Rich. 
It  does  not  appear  that  the  premises  were  un- 
der the  control  of  the  deceased  in  the  fall  of 
1918,  down  to  the  first  of  March,  1919,  and 
no  knowledge  of  the  conditions  can  be  imputed 
to  him  because  of  his  relations  and  landlord. 

"4.  It  does  not  appear  that  the  dead  hogs 
found  on  the  premises  in  AprQ  ever  had  the 
disease  known  as  cholera. 

"5.  It  does  not  appear  that  the  plaintiff's 
hogs  contracted  the  disease  directly  or  indirect-, 
ly  from  the  dead  bogs  found  on  the  premises 
in  April,  or  from  any  other  infection  on  the 
premises. 

"8.  There  is  no  evidence  that  plaintUTs  hogs 
contracted  the  disease  from  any  conditions  ex- 
isting on  the  premises.  The  most  that  can  be 
claimed  is  that  conditions  existed  which  might 
have  caused  the  disease,  but  whether  such  dis- 
ease was  caused  by  the  conditions  is  but  mere 
surmise,  speculation,  and  conjecture.  The  re- 
lation of  cause  and  effect  is  not  shown. 

"7.  On  the  whole  record  plaintiff  is  not  en- 
titled to  recover,  or  if  a  verdict  were  returned 
for  him  against  the  defendant,  it  would  be  the 
duty  of  the  court  to  set  it  aside." 

It  was  established  by  the  evidence  that 
there  was  cholera  in  Rich's  herd  of  hogs  dar- 
ing the  season  of  1918  when  he  was  a  tenant 
on  the  Graft  farm,  and  that  the  ravages  of 
the  disease  began  in  August  and  continued 
into  and  ended  in  September,  perhaps  ended 
early  In  September,  for  late  In  Septemi)er, 
at  the  time  Kutchera  entered  into  his  lease 
with  Graft,  he  and  Graft  were  on  the  farm 
and  went  over  it  and  about  the  buildings,  and 
evidently  discovered  no  trace  of  hog  cholera 
on  the  premises.  Again  in  December  Kut- 
chera was  on  the  premises  and  discovered 
nothing  wrong.  Veterinarian  Moles  treated 
and  vaccinated  the  hogs,  a  government  Inspec- 
tor assisting  him.  Some  of  the  bogs  died,  but 
the  record  does  not  disclose  to  what  extent 
the  herd  died.  The  veterinarian  Instructed 
Rich  how  to  dispose  of  the  carcasses.  The 
record  does  not  disclose  anything  more  about 
cholera  on  the  farm  or  concerning  the  dis- 
position of  the  hogs  that  died,  until  along  In 
April  when  cholera  broke  out  in  the  herd  of 
Kutchera.  Then  it  was  that  Mr.  Graft  was 
out  on  the  farm  and  took  dinner  with  the 
Kutchera  family,  and  conversation  arose  at 
the  dinner  table  about  Kutcbera's  misfortune, 
and  about  the  disposition  of  some  hogs  that 
Rich  had  lost  the  season  before.  Members 
of  the  Kutchera  family  testify  to  statements 
then  made  by  Graft  This,  and  the  testimony 
of  Hass  and  Hatch,  Is  the  only  testimony 
tending  to  show  that  Graft  knew  of  cholera 
in  the  Rich  herd. 

[1]  The  record  does  not  disclose  when  the 
knowledge  that  Rich's  hogs  had  the  cholera 
came  to  Graft.  At  the  time  of  the  dinner 
table  conversation,  all  in  any  way  Interested, 
and  likely  everybody  in  the  neighborhood, 
had  come  to  know  that  there  had  been 
cholera  In  the  Rich  herd.    The  record  does 
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not  disdose  tbat  Graft  was  on  Us  farm  after 
the  latter  part  of  September,  when  he  was 
there  with  Kntchera  to  show  him  the  farm, 
until  in  April,  more  than  six  months  after 
disease  had  been  In  Rich's  herd.  It  does  not 
appear  that  Graft  was  on  the  farm  while 
Rich's  hogs  were  sick,  or  that  he  had  any 
personal  knowledge  of  the  situation.  After 
Graft  was  Informed  of  Kutchera's  loss  of 
hogs,  and  Kutchera  wanted  him  to  pay  the 
loss,  Graft  then,  upon  learning  from  Knt- 
chera that  some  hogs  bad  not  been  properly 
burled,  cast  blame  upon  Blch  for  not  proper- 
ly burying  the  hogs.  It  does  not  appear  that 
Graft  knew  that  the  hogg  were  not  properly 
buried  until  told  so  by  Kutchera.  We  find 
no  evidence  in  the  record  that  Mr.  Graft 
luiew  of  hog  cholera  on  the  farm  at  the  time 
of  the  execution  of  the  lease.  Robert  Kut- 
<diera,  witness,  r^wrts  Graft  as  saying  that 
"he  told  Rich  he  ought  to  bury  them."  Tes- 
timony of  admissions  of  Graft,  who  was 
dead  at  the  time  of  the  trial,  should  be  scru- 
tinized carefully.  The  claimed  admissloos  of 
decedent  Graft  we  think  do  not  go  to  the 
broad  extent  claimed  by  counsel  for  plaintiff. 
It  is  true  that  there  is  testimony  tending  to 
prore  that  some  time  in  April  Graft  made  the 
statement  to  Robert  Hass  a  brother-in-law  of 
Kutchera,  to  the  efFect  that  he  knew  where 
the  hogs  were  burled  that  had  died  with 
cholera,  and  that  he  told  Rich  that  "it  was 
a  poor  place  to  bury  them  where  he  burled 
than."  But  this  was  in  a  conversation  tn 
which  Graft  was  intimating  that  Rich  was 
blamable.  But  against  this  Robert  Kutchera, 
son  of  plaintlif,  says  that  at  a  conversation 
the  latter  part  of  March,  Graft  told  his  fa- 
ther that  he  told  Rich  to  bury  the  hogs  up 
there,  pointing  to  the  west.  Mrs.  Lapham, 
probably  at  the  same  time,  heard  Graft  say 
that  he  wanted  Rich  to  bury  the  hogs.  Mrs. 
Kutchera,  wife  of  plaintiff,  says  tbat  she 
heard,  what  was  probably  at  the  same  con- 
versatiMi,  Mr.  Graft  say  that  Rich's  hogs 
had  died  with  cholera,  and  he  told  him  "to 
bury  them  up  there,"  pointing  to  the  west. 
These  statements  were  made  in  a  general  con- 
versation. The  parties  who  testified  to  them 
were  of  the  Kntchera  household,  and  swayed 
by  mottves  of  bias  or  self-interest,  and  are 
subject  to  infirmities  of  memory.  The  state- 
ments purport  to  have  been  made  a  year  be- 
fore the  trial,  and  the  memories  of  the  wit- 
nesses might  be  so  imperfect  as  to  leave  them 
with  only  an  impression  of  the  substance, 
which  may  have  been  at  variance  with  the 
meaning  intended  to  have  been  conveyed. 
Testimony  of  admissions  is  ordinarily  re- 
ceived with  caution.  1  Oreenleaf  on  Eyi.- 
ieace  (14th  Ed.)  i  200 ;  Holmes  v.  Connable, 
111  Iowa,  2i}6,  82  N.  W.  780.  Outside  of 
these  admissions,  there  is  no  evidence  tend- 
ing to  show  that  the  deceased,  Mr.  Graft,  had 
knowledge  that  there  had  been  hog  cholera 
on  the  farm  while  Rich  was  a  tenant  These 
statements  were  made  in  April,  1819.    We 


think  this  evidence  does  not  prore  that 
Graft  knew  that  Rich's  hogs  Iiad  cholera  at 
the  tlm^  the  lease  was  made  on  September 
27,  1918.  Nor  do«s  it  prove  that  Graft  c«m- 
cealed  the  facts,  if  he  knew  them.  Nor  does 
it  prove  that  be  designed  to  mislead  the 
plaintiff,  or  that  he  deceived  blm  in  any  way. 

[2]  Bven  if  Mr.  Graft  knew  that  Rich's 
hogs  had  had  (diolera,  it  cannot  be  said  tbat 
he  was  guilty  of  fraud  in  fiiiling  to  inform 
Kutchera  at  the  time  the  lease  was  made.  If 
the  premises  were  disinfected  and  the  dead 
hogs  buried  or  burned  as  Bich  was  directed 
by  Dr.  Moles  and  the  government  Inspector, 
there  would  have  been  no  danger  in  Mardi, 
five  months  afterwards. 

Then  it  must  follow  that  Graft  actually 
knew,  at  the  time  the  dead  ^ogs  were  buried, 
that  th^  were  not  properly  burled.  But  bis 
claimed  admissions  do  not  go  so  far.  l%e 
only  thing  his  admissions — giving  to  them 
their  utmost  probative  force — tend  to  prove 
is  that  be  told  Rich  to  "bnry  them  over 
there,"  at  the  time  pitting  to  the  west 
Moles  bad  told  Rich  to  bum  the  carcasses 
or  bnry  them  six  feet  deep  and  cover  them 
with  quicklime.  Even  If  Mr.  Graft  had  sug- 
gested to  Bich  a  place  to  bnry  the  hogs, 
there  Is  no  evidence  that  he  knew,  or  had 
reason  to  believe,  that  they  would  not  be 
properly  and  safely  buried.  Is  fact,  accord- 
ing to  the  witness  Hass,  It  apx)earB  that 
Graft  was  complaining  because  Rich  had 
buried  the  hogs  at  an  Improper  place.  This 
is  not  inconsistent  with  his  statement  at  the 
dinner  table  that  he  "told  Rich  to  bury  them 
up  there,"  for  to  Robert  Hass  he  criticised 
Rich  for  attempting  to  bury  them  in  a  ditch 
or  ravine,  saying  tbat  that  was  not  a  proper 
place.  Kutchera's  claim  is  that  bis  hogs 
contracted  cholera  by  coming  into  contact 
with  the  hogs  of  Rich  which  had  died  of 
cholera  and  had  been  Improperly  buried. 
The  evidence  will  permit  plaintiff  no  other 
theory,  for  there  is  no  evidence  tt>at  the  farm 
carried  the  Infection  otherwise.  Flaintlfl 
la  reduced  to  the  claim  that  his  damage  re- 
sulted from  the  Improper  burial  of  the  de- 
ceased animals.  If  there  Is  actionable  fraud 
in  the  instant  case,  it  must  be  because  of  the 
knowledge  of  Graft  and  concealment  by  him 
of  the  fact  tbat  the  animals  had  not  been 
safely  burled,  and  this  knowledge  and  con- 
cealment must  have  been  at  the  time  of  the 
execution  of  the  lease.  Assuming  that  the 
animals  found  by  Kutchera  died  from  chol- 
era, when  did  Graft  acquire  such  knowledge? 
He  did  not  live  on  the  farm.  Rich  was  in 
possession  and  control  of  the  farm.  It  does 
not  appear  that  Graft  was  at  the  place  where 
the  hogs  were  buried  until  after  Kutchera 
went  on  the  place.  So  far  as  appears  from 
the  evidence,  Mr.  Graft  never  knew  of  the 
imivoper  burial  of  the  hogs  until  he  was  in- 
formed of  the  fact  by  Kutchera  the  last  of 
March  or  the  1st  of  April,  1919. 
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[I]  It  may  be  urged  that  be  sbonid  have 
known  of  the  facts.  But  he  was  not  in  the 
occupancy  of  tbe  farm  himself,  and  la,  not 
shown  to  have  been  upon  the  farm  until  he 
helped  Eutchera  move  on  March  1st.  In 
any  event,  fraud  cannot  be  predicated  on 
negligence,  however  gross.  There  must  have 
been  an  intention  to  deceive. 

[4]  Moreover,  it  was  not  shown  by  any 
evidence  that  the  carcasses  found  by  Kut- 
chera  In  April  were  those  of  hogs  that  had 
died  from  cholera.  Perhaps  it  may  be  in- 
ferred that  the  hogs  found  by  Kutchera  in 
fbe  ditch,  partially  exposed,  were  victims  of 
diolera.  It  was  not  to  be  presumed  that 
Bich  wonld  violate  the  law,  or  even  be  guilty 
of  negligence  in  the  disiMwition  of  the  dead 
hogs,  especially  when  he  was  under  tbe  su- 
pervlslon  of  a  veterinarian  and  a  govern- 
ment inspector  who  told  him  what  to  do. 
Btch's  hogs  did  not  die  from  cholera  after 
September,  1918,  nor  did  they  all  die.  More 
than  six  months  Intervened  before  it  was 
discovered  that  some  hogs  had  not  been  prop- 
eily  buried.  Blch  may  have  lost  other  hogs 
after  September.  It  is  not  shown  that  tbe 
hogs  found  partially  exposed  In  the  ditch 
died  from  cholera.  It  may  be  that  these 
hogs,  the  bodies  of  which  were  found,  did 
not  die  of  hog  cholera,  and  for  that  reason 
Rich  did  not  bum  tbe  bodies  or  bury  them 
under  a  coating  of  quicklime.  Criminality 
or  negligence  is  never  presumed,  but  must  be 
established  by  proof.  The  record  does  not 
speak  as  to  the  cause  of  the  death  of  these 
particular  bogs  which  were  found  partially 
exposed,  not  properly  buried,  in  a  ditch.  A 
strong  inference  may  be  conceded  that  the 
source  of  infection  of  the  Kutchera  bogs  was 
the  carcasses  of  the  Rich  hogs.  Prevalence 
of  hog  cholera  and  how  It  is  transmitted  are 
often  difficult  to  account  for  and  baffle  ex- 
perts. WIU  the  germs,  if  it  is  a  germ  dis- 
ease, survive  the  sunlight  and  cold  of  an 
Iowa  winter?  Will  they  retain  their  vitality 
In  a  body  exposed  to  sunlight  and  the  freex- 
ing  and  thawing  of  winter,  so  that  after  six 
months  they  will  transmit  the  disease?  The 
record  is  silent  about  these  matters.  The 
veterinarians  did  not  examine  the  bodies 
which  were  found  exposed  to  ascertain  fbe 
disease  which  attacked  them.  Without  proof 
that  tbe  carcasses  found  had  l>een  infected 
with'  cholraa,  without  proof  that  there  were 
dudera  germs,  and  that  the  germs  wonld 
retain  vitality  for  six  months,  through  fall, 
winter,  and  spring,  It  is  sought  to  make  the 
estate  of  W.  S.  Graft,  deceased,  liable  for 
Kntchera's  loss.     The  period  of  incubation 


does  not  appear  in  tbe  record,  and  it  is  not  ,B.  A.  824,  832,  54  Am.  St.  Rep.  823,  and  the 


to  be  presumed  that  because  the  disease 
manifested  itself  in  about  three  weeks  after 
Kutchera  moved  to  the  Graft  farm  that  his 
hogs  could  not  tiave  acquired  the  germs  of ' 


to  these  matters,  where  the  law  reqnlres  rea- 
sonable certainty ;  at  least,  more  than  a  mere 
possibility. 

Counsel  for  plaintiff  sought  to  have  the 
inference  drawn  that  the  Kutchera  hogs 
contracted  cholera  by  coming  in  contact  with 
the  bodies  of  diseased  hogs  improperly  bur- 
ied. But  we  think  the  prOof  is  lacking  here. 
True,  Rich's  hogs  had  cholera  In  August  and 
September,  1918,  but  Dr.  Moles,  the  veterina- 
rian, and  a  government  inspector,  gave  Bich 
directions  to  bum  tbe  dead  animals  or  to 
bury  them  six  feet  deep  and  coveV  with 
quicklime.  It  is  not  shown  that  Bich  did 
not  bury  the  body  of  every  hog  dying  from 
cholera,  or  that  he  did  not  bury  them  as  di- 
rected. This  was  in  August  and  September. 
Rich  had  other  hogs  that  did  not  die  at  that 
time.  How  many  died  does  not  appear.  The 
fact  that  some  carcasses  were  found  on  the 
premises  some  six  months  later  does  not 
prove  that  they  were  the  carcasses  of  hogs 
that  had  died  from  cholera.  Farmers  lose 
hogs  from  various  causes.  It  is  only  fair  to 
presume  that  Blch  would  comply  with  tbe 
law  relative  to  the  disposition  of  bodies  of 
hogs  dying  from  cholera,  or,  at  least,  that 
he  would  dispose  of  them  according  to  di- 
rections of  the  veterinarian  and  government 
inspector.  At  least,  criminality  or  negligence 
Is  never  presumed.  As  to  hogs  dying  from 
other  causes,  he  may  have  been  careless.  It 
is  not  established  Uiat  the  carcasses  found 
were  those  of  Cholera  hoga  The  carcasses 
were  not  examined  to  ascertain  the  disease 
which  attacked  them. 

[S,  8]  The  basis  of  the  alleged  liablUty  of 
defendant's  decedent  is  founded  and  rests 
upon  a  fraudulent  concealment  of  a  known 
danger.  As  we  Interpret  it,  tliis  was  the 
theory  upon  which  the  petition  was  drawn. 
Tbe  relation  of  Kutchera  and  Graft  was  cre- 
ated by  the  lease.  As  we  understand  the 
general  rule,  it  is  that  the  lessor,  in  the 
absence  of  ^aud  or  any  agreement  to  that 
effect.  Is  not  liable  to  tlie  lessee  for  the  con- 
dition of  the  premises,  and  that  the  premises 
may  be  safely  used  for  the  purposes  for 
which  they  are  intended.  Plaintiff's  claim, 
therefore,  must  be  bottomed  on  fraud  in- 
ducing the  contract  Jaffe  ▼.  Harteau,  66  N. 
Y.  398,  15  Am.  Rep.  438;  Gate  v.  Blodgett, 
70  N.  H.  816,  48  AtL  281;  Boyer  v.  Com- 
mercial Bldg.  Inv.  Co.,  110  Iowa,  491,  81  N. 
W.  720;  Starr  v.  Sperry,  184  Iowa,  640,  167 
N.  W.    531;  Willis  v.  Snyder,  180  N.  W.  290. 

Authorities  dted  by  counsel  for  plaintiff 
do  not  hold  to  the  contrary,  except  Hines  t. 
WiUcox,  96  Tenn.  148,  33  S.  W.  914,  34  L. 


later  opinion  in  the  same  case,  Willcox  v. 
Hines,  100  Tenn.  638,  46  S.  W.  297,  41  L.  R. 
A.  278,  66  Am.  St  Bep.  770.  It  is  held  in 
the  Hines  Case  that  recovery  may  be  had 


the  disease  before  coming  to  the  Graft  farm,  j  for  mere  negligence.  But  this  case  seems  to 
The  record  leaves  us  in  a  field  of  Inference,  |  stand  quite  alone.  It  is  contrary  to  the 
speculation,  and  conjecture  with  reference  weight  of  authority,  and  is  not  authority  in 
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this  jurisdiction.  Shinkle,  Wilson  &  Ereis 
Co.  V.  Blmey  &  Seymour,  68  Ohio  St.  328, 
67  N.  E.  715.  In  Bowe  t.  Bunking,  135  Mass. 
380,  46  Am.  Rep.  471,  tbe  court  said: 

"That  no  action  lies  by  a  tenant  againet  a 
landlord  on  account  of  the  condition  of  the 
premises  hired,  in  the  absence  of  an  express 
warranty  or  of  active  deceit." 

With  tlie  exception  of  tlie  Tennessee  cases, 
80  far  as  we  discover,  the  courts  bold  to 
the  doctrine  that  tbe  liability  of  the  landlord 
must  be  grounded  on  deceit. 

We  think  the  court  did  not  err  In  sustain- 
ing  defendant's  motion  for  a  directed  verdict 
The  judgment  o£  the  court  below  Is  af- 
firmed. 

Affirmed., 

EVANS,  O.  J.,  and  STEVENS  and  FA- 
VILLE,  JJ.,  concur. 


YOUNQ  V.  MANDIS.     (No.  33777.) 
(Supreme  Court  of  Jowa.    Sept  30^  1A21.) 

1.  PleadinB  «=9237(i)  —  Petition  may  be 
amended. 

Petition  may  be  amended  to  meet  the  proof 
in  a  proper  case. 

2.  Damagei  «=»208(3)— Evidence  held  Insuffl- 
clent  for  cubmlseion  of  permanency  of  In- 
juries. 

In  action  for  damages  for  bruised  and  lac- 
erated leg  and  sprained  anlde  and  Imee,  evi- 
dence held  insufficient  for  submission  of  ques- 
tion of  permanency  of  injuries. 

3.  Damages  <@=36— For  future  pain  and  loss  of 
time  must  be  reasonably  certain. 

Damages  cannot .  be  recovered  for  future 
pain  and  suffering  or  loss  of  time  unless  rea- 
sonably certain. 

4.  Damagee  «=>  185(2)— Permanency  of  Inju- 
ries may  be  inferred  from  their  nature^ 

Permanency  of  injuries  may  in  some  cases 
be  inferred  from  their  nature. 

Appeal  from  District  0>urt,  Woodbury 
County;   John  W.  Anderson,  Judge. 

Action  at  law  to  recover  $3,000  damages  al- 
leged to  have  been  suffered  by  plaintiff  by 
being  run  over  by  tbe  driver  of  defendant's 
automobile.  Trial  to  a  jury,  which  returned 
a  verdict  for  plaintiff  for  $656.35,  which  the 
tourt  thought  was  not  In  harmony  with,  and 
in  obedience  to,  tbe  instructions  of  tbe  court. 
In  that  the  verdict  included  items  not  submit- 
ted to  the  jury  and  in  excess  of  the  amount 
authorized  by  tbe  instructions.  The  court, 
upon  Its  own  motion,  reduced  tbe  verdict  to 
$156.35,  and  rendered  judgment  for  tbe  lat- 
ter amount.  Thereafter  plaintiff  filed  a  mo- 
tion asking  the  court  to  vacate  the  judgment 


so  rendered  and  to  render  a  judgment  In  tiie 
sum  of  $656.35  on  tbe  verdict  as  returned,  al- 
so filed  a  motion  for  new  trial,  both  of  wbidi 
were  overruled.    Plaintiff  appeals.    Affirmed. 

C.  R.  Metcalfe  and  F.  H.  Rice,  both  of 
Sioux  City,  for  appellant 

Jepson  &  Struble,  of  Sioux  City,  for  appel- 
lee. 

PRESTON,  J.  1.  Four  items  claimed  for 
in  the  petition  were:  Lost  time,  three  weeks, 
$75;  damage  to  bicycle,  $25;  hospital  bill, 
$31.35;  physician's  bill,  $25— total,  $156.35; 
Plaintiff's  testhnony  sustained  tbe  verdict  of 
the  jury  as  to  these  itenn,  and  tills  Is  the 
amount  of  tbe  verdict  as  finally  fixed  by  the 
court  No  evidence  was  Introduced  on  belialf 
of  the  def aidant,  except  that  of  the  defend- 
ant himself,  who  testified  as  to  his  employ- 
ment of  tbe  driver  of  the  car  and  his  duties, 
and  soon. 

The  court  instructed  the  Jury: 

"If  under  the  evidence  and  these  instructions 
you  find  for  the  plaintiff,  and  that  he  is  enti- 
tled to  recover,  it  will  then  be  your  duty  to 
ascertain  and  determine  from  the  evidence  the 
amount  of  such  recovery.  And  in  doing  this 
you  should  take  into  consideration  the  dam- 
age of  plaintiff's  bicyde,  his  loss  of  time,  hospi- 
tal and  medical  attendance,  and  assess  such  an 
amount  as  yon  find  from  the  evidence  will  fair- 
ly compensate  him  for  the  damages  sustained 
by  him,  if  any,  not,  however,  exceeding  the  sum 
of  $156.35." 

The  instructions  seem  to  clearly  limit 
plaintiff's  recovery  to  the  items  mentioned 
and  that  It  shall  not  exceed  $156.35,  although 
counsel  for  plaintiff  argue  that  properly  con- 
strued, the  instruction  authorizes  a  recovery 
for  other  items,  and  In  a  larger  amount  We 
shall  see  in  a  moment  that  there  was  no 
pleading  or  evidence  authorizing  a  larger  re- 
covery. When  the  jury  returned  a  verdict 
for  the  larger  amount,  the  court  made  thi» 
record: 

"It  appearing  to  the  court  that  said  verdict 
is  not  in  accordance  with  the  instruction  of  the 
court,  in  which  instruction  said  juiy  is  instruct- 
ed that  they  shall  not  find  for  the  plaintiff  in' 
any  amount  in  excess  of  $156.36.  It  is  or-' 
dered  by  the  court,  upon  its  own  motion  that 
said  verdict  be  amended  and  reduced,  so  that 
the  amount  therein  shall  read  $156.36,  Instead 
of  $656.35,"  etc. 

Judgment  was  thereupon  rendered.  The 
petition  alleged  that  he  was  bruised,  his  leg 
lacerated,  and  his  ankle  and  knee  sprained, 
and  that  he  was  still  sore  and  lame,  and  be- 
cause thereof  he  bad  lost  time,  etc.,  but  there 
is  no  claim  in  the  petition  for  pain  and  suf- 
fering. However,  some  two  or  three  days  aft- 
er the  trial,  and  after  the  judgment  had  been 
entered,  the  plaintiff  filed  an  amendment  to 
the  petition,  as  it  says,  to  conform  to  the 
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proof,  and  to  make  his  dalm  for  damages 
more  specific,  and  says  that  be  suffered  se- 
vere physical  pain  and  anguish  during  the 
time  he  was  in  the  hospital,  and  after  he  was 
out,-for  two  weeks,  and  since  then  has  suffer- 
ed constant  pain,  but  not  so  severe,  which 
pain  prevents  him  from  enjoying  comfort, 
and  disturbs  his  sleep  at  night  It  appears 
that  plaintiff  was  in  the  hospital  seven  days, 
and  that  those  who  called  to  see  him  testify, 
as  he  and  his  wife  do,  that  he  appeared  to 
suffer  pain  while  be  was  in  the  hospital  and 
for  a  short  time  thereafter.  He  was  at  home 
two  weeks  after  be  left  the  hospital,  and  then 
returned  to  his  work. 

[1]  In  a  proper  case  amendments  to  meet 
the  proof  are  permissible,  but  It  would  not  be 
expected  that  the  court  would  instruct  the 
jury  or  that  the  Jury  would  make  any  allow- 
ance, for  such  pain  and  suffering,  which  was 
not  In  issue  until  after  the  trial  was  over  and 
Judgment  rendered.  The  original  petition 
further  alleged: 

Tlaintiff  furtlier  says  that  bis  injuries  are 
of  a  permanent  character,  and  that  he  has  not 
been  able  to  perform  efficient  service  since,  on 
accoant  of  his  said  injuries." 

[2]  We  take  It  that  the  more  important 
point  in  the  case  is  whether  the  evidence  was 
sufficient  to  require  the  submission  to  the 
jury,  of  the  ({uestlon  as  to  whether  plaintiff's 
Injuries  were  permanent.  No  medical  wit- 
nesses testified.  Plaintiff  testified  that  before 
the  accident  be  had  nothing  wrong  with  him 
so  far  as  he  knew;  that  since  then  he  has 
had  pains  In  his  beck  and  neck,  sprains  on 
his  ankles,  and  they  are  weak;  several 
nights  had  to  sit  up;  the  pain  in  his  legs  was 
80  severe,  he  had  to  sit  up  and  rub  them,  and 
his  wife  put  a  hot  water  bag  with  ice  In  it 
on  his  leg;  that  he  was  away  from  work  two 
weeks  and  returned  to  the  same  employment 
at  $25  per  week. 

**Q.  To  go  back,  Just  exactly  what  is  the  ef- 
fect of  the  injury  upon  yonr  arm;  you  say  yon 
suffered  a  sprain?  A.  Of  the  leg;  it  strained 
the  back  of  my  neck  and  back. 

"Q.  What  is  the  effect  of  it  now?  A.  I  have 
a  catch  in  the  back  now  in  the  center  of  the 
back,  and  am  not  able  to  do  the  same  kind  of 
work  I  did  before;  at  this  time  I  suffer  pain 
in  my  right  leg  and  ankle  and  back. 

"Q.  Do  you  know  whether  that  pain  is  liable 
to  be  permanent?" 

[II  "Rits  was  objected  to  as  calling  for  a 
condusion,  and  that  the  witness  had  not 
shown  himself  competent  to  testify  with  re- 
gard thereto.  The  objection  was  sustained. 
The  acddent  happened  August  14,  1919,  and 
the  trial  occurred  something  less  than  four 
months  thereafter,  or  In  December.  Plaintiff 
does  not  state,  either  in  his  petition  or  evi- 
dence, what  his  business  is  or  was.  It  ap- 
pears that  in  three  weeks  he  returned  to  his 
business  at  the  same  wage  or  salary  datmed 


for  in  his  petition.  The  petition  does  not  al- 
lege that  plaintiff  would  suffer  pain  in  the  fu- 
ture, and  there  is  no  basis  in  the  evidence  for 
an  allowance  of  loss  of  time  in  the  future, 
and  any  recovery  for  such  loss  of  time  would 
be  speculative.  The  damages  recoverable.  If 
at  all,  for  future  pain  and  suffering,  or  loss 
of  time,  nruBt  be  such  only  as  are  reasonably 
certain,  and,  had  the  court  submitted  that 
question,  it  would  have  been  required  to  so 
say.  Westercamp  v.  Brooks,  115  Iowa,  169^ 
163,  88  N.  W.  372;  Woodworth  v.  Railway, 
170  Iowa,  697-716,  149  N.  W.  622.  In  the  last 
case  it  should  be  noted,  however,  that  the 
plaintiff  bad  lost  both  his  legs,  so  that,  there 
could  be  no  question  as  to  permanent  injury 
and  future  damage. 

[4]  It  is  doubtless  true,  as  contended  by  ap- 
pellant, that  the  permanency  of  injuries  may 
In  some  cases,  be  inferred  from  their  nature. 
The  only  case  dted  by  appellant  on  this  point 
is  a  Texas  case.  None  are  dted  by  appellee. 
In  Shultz  V.  Gritnth,  108  Iowa,  151,  72  N.  W. 
445,  40  L.  R.  A.  117,  the  allegation  was  that 
plaintiff  had  become  sick,  sore,  and  lame,  and 
suffered  great  bodily  pain  and  loss  of  tinfe. 
We  said  that  these  allegations  are  all  in  the 
past  tense,  and  do  not,  even  inferentlally,  al- 
lege or  claim  damages  for  fnture  pain  or  an- 
guish. There  were  no  allegations  of  perma- 
nent injuiT,  fnture  incapacity,  etc.  In  Meier 
V.  Shrunk,  79  Iowa,  18,  44  N.  W.  209,  it  was 
alleged  that  plaintiff  became  sick,  sore,  and 
lame,  and  so  continued  for  a  long  time  and 
is  not  yet  fully  recovered  therefrom,  and 
that  during  all  of  which,  the  plaintiff  suffer- 
ed great  pain  and  was  thereby  prevented 
from  performing  his  lawful  business,  and  It 
was  held  that,  so  far  as  the  allegations  of  the 
petition  were  concerned,  this  was  suffident 
to  sustain  an  allowance  of  damages  for  loss 
of  time,  and  the  charge  that  he  had  not  yet 
recovered  was  a  suffident  dalm  for  future 
disability,  warranting  the  court  In  submitting 
the  question.  But  we  assume  that  there  was 
evidence  to  sustain  the  allegation  as  to  loss 
of  time  In  the  future.  We  think  such  is  not 
the  case  here,  since  as  said,  plaintiff  for  more 
than  three  months  had  gone  back  to  work,  at 
whatever  his  business  was,  and  at  the  same 
pay  he  claims  for  in  bis  petition.  In  the  in- 
stant case  there  is  no  such  claim  as  that 
plaintiff  was  prevented  from  performing  hia 
law^ful  business.  True,  he  does  say  in  one 
sentence  that  be  had  not  b.een  able  to  do  the 
same  kind  of  work,  but  in  another  place  he 
says  that  he  returned  to  the  same  employ- 
ment at  $25  per  week.  The  appellant  asserts, 
but  cites  no  authority,  to  the  proposition  that 
the  question  propounded  to  plaintiff  as  to 
what  he  thought  about  whether  the  pain  is 
liable  to  be  permanent  was  competent  No 
foundation  was  laid. 

2.  Appellee  dies  Stevens  v.  Campbell,  6 
Iowa,  638,  Chamberlain  t.  Des  Moines,  172 
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Iowa,  BOO,  154  N.  W.  768,  Robyn  t.  Van  Der 
Weide,  178  Iowa,  608,  614,  169  N.  W.  1034, 
Jacobson  t.  Oypeum  Co.,  ISO  Iowa,  333,  337, 
130  N.  W.  122,  Federsplel  v.  Johnstone,  87 
Mich.  308,  49  N.  W.  581,  Archer  v,  Milwau- 
kee Co.,  144  Wis.  476,  129  N.  W.  698,  and 
liOwensteln  v.  Lombard,  2  App.  Dlv.  610,  38 
N.  Y.  Supp.  33,  to  the  point  that  the  court  Is 
not  bound  by  the  verdict  returned  by  the  jury 
If  the  same  is  not  In  conformity  with  the  in- 
structions, but  may  correct  the  Terdlct.  We 
do  not  understand  appellant  to  controvert 
the  pr<^)osltlon,  for  he  cites  Hensley  y.  Da- 
vidson, 135  Iowa,  109, 112  N.  W.  227, 14  Ann. 
Cas.  62,  as  holding  that  the  right  of  the  court 
on  Its  own  motion  to  set  aside  the  verdict 
should  rarely  be  exerdsed.  Appellant's  real 
complaint  of  the  action  of  the  court,  as  we 
understand  it.  Is,  as  before  stated,  that  the 
Jury  had  the  right  to  construe  the  Instruction 
to  allow  other  damages.  Whether  the  de- 
fendant could  complain  of  the  action  of  the 
court  we  do  not  determloe,  but  we  are  unable 
to  see  that  appellant  has  any  complaint,  since 
the  Jury  allowed,  and  the  court  sustained,  a 
finding  as  to  the  full  amount  claimed  by 
plaintiff  for  the  Items  covered  by  the  instruc- 
tion of  the  court,  and  of  which  there  was 
pleading  or  proof.  Appellee  raises  some 
questions  as  to  whether  appellant  is  entitled 
to  be  beard  on  these  matters,  but  we  shall 
not  prolong  the  opinion. 

We  reach  the  conclusion  that  the  judgment 
of  the  trial  court  ought  to  be,  and  It  is,  af- 
Qrmed. 

EVANS,  C.  J.,  and  WEAVER  and  DE 
GRAFF,  J,Jn  concur. 


DOUGHERTY  V.  RECKLER.  (No.  33653.) 
(Supreme  Court  of  Iowa.    Sepfc  20,  1921.) 

1,  Animals  «=»74(8)— Proximate  cause  of  per- 
sonal Injury  by  team  frightened  by  dog  held 
question  for  Jury. 

One  wlio  knowingly  harbors  a  vicious  dog 
which,  while  running  at  large,  frightens  a  team 
of  horses  lawfully  on  the  highway,  causinf?  it 
to  run  away  and  injure  the  owner,  who  departs 
from  a  place  of  safety  to  stop  it,  is  liable  to 
such  owner,  if  hii  injuries  resulted  proximately 
from  the  dog's  act,  which  is  for  the  jury;  the 
owner  in  such  circumstances  not  being  neces- 
sarily guilty  of  contributory  negligence. 

2.  Animals  «8=»74(6)— Exemplary  damages  for 
personal  litjsry  not  recoverable  without  proof 
of  malice. 

Though  exemplary  damages  are  not  recov- 
erable under  Code,  {  2340,  imposing  liability 
for  all  damages  done  by  a  dog  except  when 
the  party  Injured  is  doing  an  unlawful  act, 
the  statute  does  not  limit  the  right  of  one  in- 
jured to  proceed  under  the  common  law,  bu^ 


plaintiff  in  such  case  cannot  recover  exemplary 
damages  in  the  absence  of  evidence  of  malice. 

3.  Animals  «s»74(5)— Evldeaee  held  to  war* 
rant  recovery  for  perseiai  Isjury  by  teaa 
frightened. 

In  an  action  for  injuries  to  the  owner  ot 

a  runaway  team  while  attempting  to  stop  it, 
evidence  as  to  whether  it  was  defendant's  dog 
that  frightened  the  team  and  as  to  the  habits 
of  the  dog  Iteld  to  warrant  recovery. 

4.  Appeal  and  error  «=>843( I)— Errors  set 
likely  to  occur  on  retrial  not  considered. 

Errors  not  likely  to  occur  on  a  retrial  will 
not  he  considered. 

Appeal  from  District  Oonrt,  Jasper  Oomi- 
ty;  D.  W.  Hamilton,  Judge. 

Action  for  damages  alleged  to  have  result- 
ed from  the  acts  of  a  vicious  dog  owned  or 
harbored  by  the  defendant  The  material 
facts  are  referred  to  in  the  opinion.  There 
was  a  verdict  and  judgment  for  plaintiff,  and 
defendant  appeals.     Reversed. 

O.  P.  Myers,  of  Newton,  and  O.  O.  Holly, 

of  Des  Moines,  for  appellant. 
Hammer  &  Tripp,  of  Newton,  for  appellee. 

ARTHUR,  J.  This  is  an  action  in  tort 
to  recover  damages  on  account  of  injnries 
received  by  iriaintiff  while  attempting  to 
Intercept  and  control  a  team  of  horses  own- 
ed by  him,  which  while  being  driven  upon  the 
public  highway  by  Willis  Kono,  a  boy  about 
14  years  of  age  employed  by  plaintiff,  be- 
came frightened  by  a  dog  which  ran  Into 
the  highway  and  snapped  at  or  bit  one  of 
the  horses.  The  team  was  hitched  to  a  rid- 
ing cultivator,  and  was  proceeding  along  the 
highway  three  or  four  rods  In  the  rear  of 
a  team  of  mules,  bitched  to  a  surface  plow, 
which  was  being  driven  by  plaintiff.  The 
horses  driven  by  the  boy  Jumped  when  the 
dog  ran  into  the  highway  and  threw  him 
from  the  plow  to  the  ground,  but  he  clung 
to  the  lines,  and,  at  the  time  plaintiff  caught 
hold  of  the  horse's  bridle,  was  being  drag- 
ged in  the  road  behind  the  plow. 

The  petition  contained  all  the  essential 
averments  of  action  under  the  common  law. 
The  answer  was  composed  of  a  general  de- 
nial  and  the  plea  of  an  alibi  for  the  dog. 

The  questions  preseutcd  for  review  involve 
principally  alleged  errors  in  the  ruUngs  of 
the  court  upon  objections  to  certain  ques- 
tions propounded  by  counsel  for  defendant 
to  a  witness  for  plaintiff  upon  cros»«xamina- 
tlon  in  several  paragraphs  of  the  court's 
charge  to  the  jury,  and  the  overruling  of 
defendant's  motion  for  a  new  trial 

L  The  court  in  the  sixth  paragraph  of 
its  charge  Instructed  the  Jury  that  under 
section  2340  of  the  Code  "the  owner  of  a  dog 
shall  be  liable  to  the  party  injured  for  all 
damages  done  by  his  dog,  except  when  the 
party  is  doing  an  unlawful  act,"  and  that 
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If  plalntlfl  had  made  out  a  case  by  the  evi- 
dence he  would  be  entitled  to  recover  aiich 
actnal  damages  as  it  was  shown  be  had  sns- 
tained.  The  court  farther  and  In  paragraph 
7  instructed  the  Jury  that  exemplary  dam- 
ages might  be  allowed  if  it  fonnd,  by  a  pre- 
ponderance of  the  evidence,  that  defendant's 
dog  was  vicious;  that  such  fact  was  known 
to  him,  and  he  permitted  the  same  to  run  at 
large  without  any  attempt  to  restrain  him. 

The  exceptions  noted  to  instruction  6  were 
that  there  was  no  causal  connection  between 
the  act  of  the  dog  and  the  Injuries  received 
by  plaintiff,  and  that  the  alleged  frightening 
by  the  dog  of  the  team  driven  by  the  boy 
was  not  the  proximate  cause  of  plalntltrs 
Injury. 

Paragraph  7  of  the  charge  was  excepted 
to  on  the  ground  that  under  the  statute 
plaintiff  could  recover  only  compensatory 
damages,  and  that  the  allowance  of  exem- 
plary damages  was  not  permissible  even 
though  the  petition  recited  a  j;ood  cause  of 
action  at  common  law. 

It  is  further  contended  by  appellant  that 
the  injuries  received  by  plaintiff  were  due  to 
his  own  voluntary  act  in  taking  hold  of  the 
horse's  bridle  and  trying  to  stop  the  fright- 
ened team,  and  that  if  he  had  not  thus  vol- 
untarily put  himself  in  the  way  of  danger 
he  would  not  have  been  injured,  and  that 
therefore  the  injuries  complained  of  were 
not  the  proximate  result  of  any  wrongful 
act  on  the  part  of  defendant. 

[11  It  Is  tacitly  conceded,  however,  by 
counsel  for  apr>ellant,  in  this  connection, 
that  a  person  who  seeks  to  rescue  anoth- 
er from  Imminent  peril  at  the  risk  of  his 
own  life,  or  under  circumstances  likely  to 
result  in  serious  injury  or  damages  to  him- 
self or  property,  is  not  necessarily  guilty  of 
contributory  negligence,  or  prevented  from 
recovering  damages  from  the  negligent  par- 
ty; but  they  contend  that  this  Is  true  only 
when  actionable  negligence  on  the  part  of 
the  defendant  toward  the  person  rescued, 
or  the  party  making  the  rescue  after  the  at- 
tempt has  been  Initiated  is  shown.  This 
is  substantially  the  general  rule,  the  rea- 
sons for  which  are  obvious.  Saylor  v.  Par- 
sons, 122  Iowa,  679,  98  N.  W.  COO,  64  L.  R. 
A.  542,  101  Am.  St  Rep.  283;  Liming  v. 
lUlnois  Central  Ry.  Co.,  81  Iowa,  246.  47 
N.  W.  66.  We  said  in  the  case  last  cited 
that  where  "one  who,  acting  with  reasonable 
prudence,  voluntarily  exposes  himself  to  dan- 
ger for  the  purpose  of  protecting  the  person 
of  another,  may  recover  for  the  consequent 
injuries  he  received  from  the  person  whose 
wrong  caused  the  injury  to  himself,  and  the 
danger  to  the  person  he  sought  to  aid."  To 
the  same  effect,  see  Beckler  v.  Merringer,  131 
Iowa,  614,  100  N.  W.  185;  Tyler  v.  Barrick, 
178  Iowa,  989,  160  N.  W.  273. 

We  perceive  no  Just  or  valid  legal  reason 
for  holding  that  one  who  negligently  sets  a 
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dangerous  instrumentality  In  operation, 
which  results  in  injury  to  a  person  who  vol- 
untarily seeks  to  rescue  another  from  exist- 
ing or  impending  peril,  must  respond  in 
damages  to  the  person  voluntarily  attempt- 
ing to  rescue  who  is  injured  while  In  the  act, 
and  that  one  who  owua  or  tiarbors  a  vicious 
dog,  contrary  to  the  statute  or  his  common- 
law  duty,  which,  while  running  at  large, 
frightens  a  team  of  horses  while  lawfully 
upon  the  highway,  causing  It  to  run  away 
and  seriously  injure  the  owner  who  departs 
from  a  place  of  apparent  safety  to  stop  the 
team  and  prevent  it  from  running  away  and 
perhaps  from  being  severely  injured,  or  from 
inflicting  damages  upon  some  other  person 
or  property,  shall  be  relieved  from  liability. 
The  liability  in  both  cases.  If  any  exists, 
rests  upon  the  breach  of  a  legal  duty  which 
the  defendant  owed .  to  the  injured  party. 
In  the  one  case  the  gist  of  the  action  Is  the 
negligence  of  the  defendant,  it  is  statutory ; 
and,  in  the  other,  the  unlawful  harboring  of 
a  vicious  dog  with  knowledge  of  its  vlcions 
character.  The  specified  unlawful  act  of 
the  defendant  in  the  later  case  takes  the 
place  of  negUgence  in  the  former.  If  the  in- 
juries received  by  the  plaintiff  resulted  prox- 
imately from  the  act  of  the  dog  snapping  at 
or  biting  one  of  the  horses,  then  it  seems  to 
us  the  defendant  must  t>e  held  to  a  lialdlity. 
This  was  a  question  for  the  Jury.  Liming  ▼. 
lUinois  Central  Ry.  Co.,  81  Iowa,  246,  47 
N.  W.  66;  Beckler  v.  Merringer,  131  Iowa, 
614, 109  N.  W.  185;  Melicker  v.  Sedlacek,  179 
N.  W.  197. 11  A.  Ia  R.  258. 

[X]  II.  Complaint  is  also  made  by  appel- 
lant of  the  submission  to  the  Jury  of  the 
question  of  exemplary  damages.  Exemplary 
damages  are  not  recoverable  in  actions  bas- 
ed upon  section  2340  of  the  Code  This  stat- 
ute does  not.  however,  limit  or  affect  the 
right  of  one  claiming  damages  on  account  of 
injuries  received  from  the  attack  of  a  vi- 
cious dog  to  proceed  under  the  common  law. 
Sanders  v.  O'Callaghan,  111  Iowa,  574,  82 
N.  W.  969 ;  Melicker  r.  Sedlacek,  supra. 

We  held  in  Cameron  v.  Bryan,  89  Iowa, 
214,  56  N.  W.  434,  that  where  It  was  alleged 
in  the  petition  and  established  by  the  evi- 
dence that  the  defendant  "willfully,  unlaw- 
fully, and  maliciously"  harbored  a  vicious 
dog  with  full  knowledge  of  his  vicious  pro- 
pensities, exemplary  damages  might  be  re- 
covered by  one  injured  thereby.  While  it  is 
alleged  in  plaintiff's  petition  that  the  defend- 
ant "willfully  and  maliciously"  harbored  and 
kept  a  dangerous  and  vicious  dog  niK>n  bis 
premises,  the  evidence  wholly  failed  to  es- 
tablish malice.  The  most  the  evidence  tend- 
ed to  show  was  that  the  defendant  knew 
the  character  of  the  dog  in  question  and  that 
it  had  vicious  inclinations.  To  allow  plain- 
tiff to  recover  exemplary  damages  in  this 
case  would  be  to  establish  a  rule  that  would 
permit  the  recovery  of  exemplary  damages 
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In  every  action  under  the  common  law  for 
injuries  caused  by  Tidous  dogs.  It  is  un- 
necessary to  go  fnrtlier  into  this  question. 
The  record  clearly  did  not  Justify  the  sub- 
mission of  the  question  of  exemplary  dam- 
ages to  the  jury. 

[S]  in.  It  is  further  Insisted  by  counsel 
for  appellant  that  the  verdict  of  the  Jury  is 
not  sustained  by  the  evidence.  No  motion 
was  made  for  a  directed  verdict  after  both 
parties  bad  rested  in  the  court  below. 

It  waA  alleged  in  plaintiffs  petition  that 
the  defendant  willfully  and  maliciously  har- 
l>ored  a  vicious  and  dangerous  dog,  and 
the  evidence  tended  to  show  that  the  dog  in 
question  was  in  the  habit  of  running  into 
tbe  highway  and  barking  and  chasing  teams 
and  automobiles,  and  one  or  two  witnesses 
testified  to  having  made  complaint  to  the 
defendant  of  his  behavior  in  this  respect, 
either  offering  to  kill  the  dog  for  defendant 
or  advising  him  to  do  so.  Another  witness 
testified  that  the  dog  bit  his  horses  and  his 
daughter  eleven  years  of  age.  The  defend- 
ant sought  to  show  that  his  dog  was  at  home 
at  the  time  the  trouble  occurred.  But  the 
plaintiff  testified  that  the  dog  that  frighten- 
ed the  team  was  defendant's.  Other  corrob- 
orating testimony  was  offered.  There  was 
a  fair  dispute  in  the  evidence  upon  all  ma- 
terial points,  and  the  issues  were  fairly  sub- 
mitted to  the  Jury. 

It  would  serve  no  useful  purpose  to  set 
out  or  review  the  evidence  at  length,  and  we 
refrain  from  doing  so. 

[4]  Other  alleged  errors  discussed  by  coon- 
sel  are  not  likely  to  occur  upon  a  retrial  of 
this  case,  and  we  give  no  further  considera- 
tion thereto. 

For  the  error  pointed  out,  the  Judgment  of 
the  court  below  must  be,  and  is,  reversed 
and  remanded. 

EVANS,  0.  J.,  and  STEVENS  and  PA- 
VILI4E,  JJ.,  concur. 


VAN  SCOY  V.  NATIONAL.  FIRE  INS.  CO. 
OF  HARTFORD,  CONN.     (No.  34009.) 

(Supreme  Cwirt  of  Iowa.    Sept.  30,  1921.) 

I.  iRsnranoe  «s»232— Letter  held  not  to  ooutU 
tuta  request  or  demand  for  oaacellation  of 
policy. 
A  letter  by  insured  to  insurer  in  policy  of 
insurance  of  live  stock  against  loss  by  lightning 
held  not  a  request  or  demand  for  a  cancella- 
tion, but  no  more  than  an  expression  of  a  wisb 
to  have  the  policy  canceled  and  a  desire  to  be 
informed  of  the  terms  on  which  it  could  be 
accomplished,  and  there  was  no  cancellation  oi 
the  policy  under  Code,  {  1745,  and  Code  Supp. 
1913,  i  1758b,  and  paragraph  11  of  the  stand- 
ard form  of  policy. 


2.  Inanranee  «=s640(l)-4:aneellaflon  of  polloy 
afflrmatlve  defense  to  be  specially  pleaded. 

An  alleged  cancellation  of  a  policy  of  insur- 
ance on  which  suit  is  brought  is  an  afiSrmatiTe 
defense,  and  must  be  specially  pleaded  and 
proved,  and  the  answer  must  allege  the  facts 
upon  which  the  pleader  relies  as  constituting 
cancellation. 

3.  Insuranoe  «s»235— Evidence  held  Insnflclent 
to  sustain  finding  of  cancellation. 

In  an  action  upon  a  policy  of  insurance  of 
live  stock  against  loss  by  lightning,  evidence 
held  not  to  warrant  a  finding  that  policy  was 
canceled. 

Appeal  from  District  Court,  Monona  Coun- 
ty; J.  W.  Anderson,  Judge. 

Action  at  law  to  recover  upon  a  policy  of 
insurance  of  live  stock  against  loss  by  light- 
ning. There  was  a  directed  verdict  for  the 
defendant,  and  plaintiff  appeals.    Beveraed. 

Prichard  &  Pricbard,  of  Onawa,  for  ai>- 
pellant 

Miles  W.  Newby,  of  Onawa,  and  Kindig, 
McGill,  Stewart  &  Hatfield,  of  Sioux  City,  f6r 
appellee. 

WEAVES,  J.  The  plaintiff  alleges  that 
under  date  of  May  1,  1919,  the  defendant  in- 
surance company  made  and  delivered  to  him 
a  policy  of  Insurance  indemnifying  him  for 
the  full  term  of  three  years  against  loes  by 
lightning  of  certain  live  stock,  including  16 
bead  of  horses,  mules,  and  colts;  that  there- 
after, in  June  of  the  same  year,  one  of  the 
mules  so  Insured  and  of  the  value  of  $150 
was  struck  and  killed  by  lightning.  He 
further  alleges  that  soon  after  said  Ices  be 
reported  it  to  the  defendant's  local  agent, 
who  directed  him  to  call  in  three  neighbors 
to  view  the  dead  animal  and  estimate  the 
loss  BO  occasioned,  and  that  be,  the  agent, 
would  notify  the  defendant  Plaintiff  fur- 
ther alleges  that  he  complied  with  the  di- 
rections of  the  local  agent  and  reported  the 
result  to  him;  that  thereafter  the  defend- 
ant's adjuster  appeared  and  after  alleged 
investigation  refused  to  recognize  the  toes 
or  advise  its  payment  because,  as  he  alleged, 
plalntifTs  policy  bad  been  canceled  before 
the  killing  of  the  mule,  and  plaintiff  bad  no 
right  of  action  thereon  against  the  insurer. 
Upon  the  case  so  stated  judgment  Is  asked 
against  defendant  for  $150,  interest  and 
costs. 

Answering  this  daim,  the  defotdant  ad- 
mits the  Issuance  of  the  policy  sued  upon,  but 
alleges  in  general  terms  that  the  same  had 
been  canceled  before  the  loss  of  the  mule 
and  was  not  of  any  force  or  effect  It  also 
denies  that  the  animal  was  killed  by  light- 
ning. 

For  the  trial  of  these  Issues  a  jury  was 
impaneled,  and,  when  plaintiff  bad  offered 
his  evidence  and  rested,  defendant  moved 
for  a  directed  verdict  in  its  favor  because 
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of  tkn  alleged  failure  of  proof  to  sastaln  the 
claim  sued  upon  and  because  the  evidence 
showed  that  plaintiff's  policy  had  been  can- 
celed before  the  alleged  loss.  This  motion 
was  sustained,  a  verdict  returned  as  direct- 
ed, and  Judgment  rendered  against  plaintiff 
for  costs. 

Assuming,  as  we  must,  the  truth  of  the 
testimony  offered  by  the  plaintiff,  the  Jury 
could  properly  have  found  therefrom  that 
the  policy  was  Issued  and  delivered  to  him 
hy  the  defendant,  and  at  the  same  time  and 
In  consideration  diereof  he  made  and  deliver- 
ed to  the  defendant  his  ptoa^eaoey  note  for 
the  premium  upon  said  policy.  Later,  and 
before  said  loss,  plaintiff  wrote  a  letter  to 
the  defendant  as  follows : 

"Bleneoe,  Iowa,  June  1,  1919. 
"Dear  Sirs:  I  want  to  get  my  policy  No. 
467741  canceled  that  haa  Just  recently  been  tak- 
en out  for  three  years.  There  has  been  some 
misunderstanding  between  your  local  agent  and 
myself.  Kindly  inform  me  what  is  the  best 
yon  can  do.    Tours  truly, 

"[Signedl    W.  H.  Van  Scoy." 

This  letter  was  not  answered  nor  its  re- 
ceipt acknowledged  by  the  defendant  until 
June  30th,  a  considerable  time  after  the 
loss  occurred,  and  plaintiff  had  claimed  the 
indemnity,  when  an  attorney  representing 
the  company  wrote  plaintiff  as  follows : 

"W.  H.  Van  Scoy,  Bleneoe,  Iowa— Dear  Sir: 
The  writer  has  before  him  all  matters  pertain- 
ing to  the  writing  of  policy  No.  467741  by  the 
Colombia  Fire  Writers'  Agency  of  Omaha,  Ne- 
braska, the  entire  matter  being  turned  over 
to  me  for  action  such  as  the  case  justifies.  No 
particular  explanation  is  necessary  and  none 
win  be  made  for  yon  are  very  familiar  with  all 


the  law  of  this  state  It  was  the  Tlgbt  or 
privilege  of  the  plaintiff  to  request  or  de- 
mand a  cancellation  of  his  policy  at  any  time 
on  "equitable  terms,  and  the  return  to  the 
Insured  of  any  premium  paid  In  excess  of 
the  customary  short  rates,"  etc.  See  Code,  I 
1745,  and  Code  Supplement  1913,  I  1758b, 
and  paragraph  11  of  the  standard  form  of 
policy  for  Iowa.  But  plaintifTa  letter  ad- 
dressed to  the  company  on  June  1,  1919,  ia 
obviously  neither  a  request  or  demand  for  a 
cancellation.  It  does  no  more  than  express 
a  wish  to  have  the  imlicy  canceled  and  asks 
to  be  Informed  of  the  terms  on  which  It  oonld 
be  accomplished.  This  was  a  natural  and 
proper  Inquiry  as  prtilminary  or  preparatory 
to  a  cancellation  In  fact,  for  the  statute  pro- 
vides that  It  shall  be  done  upon  "equitable 
terms"  and  gives  to  the  comi>any  the  right 
to  exact  from  plaintiff  the  customary  short 
rates  of  premium  from  the  date  of  the  policy 
to  the  date  of  cancellation.  In  the  regular 
course  of  business  it  was  then  incumbent 
on  the  defendant  to  resp«»ad  to  such  Inquiry 
stating  the  amount  of  Its  dalm  for  premium 
carried,  payment  of  which  would  entitie 
plaintiff  to  surrender  his  policy  and  have  the 
return  of  his  note.  The  most  that  can  be 
said  from  the  undisputed  showing  is  that  a 
cancellation  was  in  contemplation,  but  was 
never  In  fact  made.  In  many  re8i)ects  the 
case  presented  Is  quite  similar  to  Conway  v. 
Insurance  Association,  181  N.  W.  768,  and 
Is  governed  by  the  principles  there  approved. 
[2]  We  there  held  that  alleged  cancella- 
tion of  a  policy  on  which  suit  is  brought  is 
an  affirmative  defense,  and  that — 

"unless  some  special  matter  is  pleaded  that  did 
discharge  the  instrument  and  the  legal  liability 


circumstances  from  the  inception  of  this  pol-  thereon  the  trial  conrt  could  properly  have  di- 
icy.  It  baa  never  been  placed  in  force  and  you  ^  rected  a  verdict  in  favor  of  the  plalntilf.  The 
were  fully  advised.  There  has  been  no  liability 
on  the  part  of  the  company  and  none  will  ever 
attach  by  reason  of  this  policy.  Tou  have  been 
instructed  to  return  it  so  that  your  note  might 
be  delivered  to  you.  In  behalf  of  the  company, 
we  demand  that  the  policy  come  forward  or 
that  you  deliver  same  to  A.  O.  Gray,  the  com- 
pany's agent  at  Bleneoe,  and  receive  your  note. 
"Our  advice  would  be  that  you  attend  to  it 
at  once,  and  we  thank  you  in  advance  for  so 
doing.  Tours  very  truly.  Business  Men's  Pro- 
tective Association,  [Signed]    by  S.  P.  Jones.? 

The  plaintiff  has  never  returned  or  sur- 
rendered possession  of  the  jiollcy  to  the  de- 
fendant, and  the  defendant  has  never  sur- 
rendered or  returned  to  plaintiff  his  premium 
note.  This  Is  the  substance  of  the  entire 
record  as  to  the  alleged  cancellation  of  the 
policy. 

[1}  The  evidence  as  to  the  death  of  the 
mule  by  lightning  is  largely  circumstantial, 
but  It  was  sufficient  to  take  that  question  to 
the  jury,  unless  we  are  required  to  say  as  a 
matter  of  law  that  the  policy  was  In  fact 
canceled.  Such  holding  is  not  Justified  by 
the  record.    It  may  be  conceded  that  under 


cancellation  of  a  contract  must  be  specially 
pleaded  as  a  defense.  *  *  •  Petition  or  an- 
swer must  allege  facts  upon  which  the  pleader 
relies,  and  not  legal  conclusions  which  he  draws 
from  facts  not  stated." 

[3]  Now  In  the  case  before  us  the  answer 
does  allege  that  the  policy  had  been  cancel- 
ed, but  it  is  so  stated  as  a  purely  legal  con- 
clusion without  statement  of  any  fact  or 
facts  from  which  such  conclusion  is  drawn. 
Applytnf  jthls  rule  as  stated  in  the  cited  case, 
there  was  no  affirmative  Issuable  plea  of  can- 
cellation, but,  even  if  that  objection  be  waiv- 
ed, and  assuming  that  the  issue  was  suffi- 
ciently presented,  that  proof  In  support  of  the 
plea  is  clearly  not  such  as  will  sustain  a  rul- 
ing that  the  defense  was  established  as  a 
matter  of  law. 

Indeed,  it  Is  significant  that  as  late  as 
June  30,  1919,  and  after  plaintiff  bad  de- 
manded payment  under  his  policy,  the  plea 
that  the  policy  had  been  canceled  does  not 
seem  to  have  occurred  to  the  mind  of  the  de- 
fendant, for  on  that  date  it  was  denying  lia- 
bility on  the  aaaertion  that  the  poUcgr  "bad 
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never  be^  placed  in  force,"  and  that  no  lia- 
bility had  ever  attached  to  the  company 
under  it  •  This  Is  in  effect  saying  that  no 
policy  had  ever  been  issued,  and  yet,  when 
required  to  plead,  it  expressly  concedes  that 
it  did  Issue  such  policy. 

Further  discussion  is  unnecessary. 

For  the  error  in  directing  a  verdict,  tlie 
Judgment  below  is  reversed,  and  cause  re- 
manded for  a  new  trlaL 

Reversed. 

BVANS,  O.  J.,  and  PBESTON  and  DB 
GRAFF,  IJ.,  CMiciir. 


HECHTMAN  v.  CHICAQO   GREAT  WE8T> 
ERN  RY.  CO.    (No.  32»3I.) 

(Supreme  Cionrt  of  Iowa.    Sept  28,  1921.) 

1.  Master  aatf  servant  «=>288(30)— Verdlet 
beld  properly  directed  on  evidence  of  aegll- 
■enee  In  moving  train  without  warning. 

In  an  action  for  iojnries  to  a  railway  em- 
ployj  while  alighting  from  a  train  which  start- 
ed from  the  station  before  he  bad  finished  icing 
the  coolers  in  a  passenger  coach,  evidence  on 
the  issue  of  negligence  in  failing  to  give  warn- 
ing of  the  moving  of  the  train  held  to  warrant 
a  directed  verdict  for  defendant 

2.  Master  and  servant  <8=>285(3)— VenNot  held 
properly  directed  on  evidence  as  to  cause  of 
injury  while  alighting  from  train. 

In  an  action  for  injuries  to  a  railway  em- 
ploys by  a  fall  from  a  moving  train  alleged  to 
have  been  caaaed  by  his  trousers  catching  on  a 
nail  or  other  obstruction  on  the  step  as  he  was 
alighting,  where  he  admitted  he  did  not  know 
what  the  leg  of  bis  trousers  canght  on,  a  ver- 
dict for  defendant  was  properly  directed;  the 
res  ipsa  doctrine  being  inapplicable. 

Appeal  from  District  Court.  Fayette  Cioun- 
ty ;  W.  J.  Springer,  Judge. 

Action  at  law  to  recover  damages  for  per- 
sonal Injury.  There  was  a  directed  verdict 
for  defendant  and  plaintiff  appeals.  Af- 
firmed. 

Jas.  Gooney  and  B.  H.  Estey,  both  of 
West  Union,  for  appellant 

B.  B.  O'Brien,  of  Oelwein,  and  Carr,  C!arr 
A  Evans,  of  Des  Moines,  for  appellee. 

WEAVEB,  3.  Plaintiff  was  an  anployg 
of  the  defendant  railway  company  at  Oel- 
wein. In  such  employment  he  was  required, 
among  other  things,  to  supply  ice  to  the  wa- 
ter coolers  on  passenger  coaches  calling  at 
the  Oelwein  station.  On  the  day  in  question 
it  became  bis  duty  to  Ice  the  cooler  in  a  car 
which  had  arrived  from  Chicago,  111.,  hound 
for  Omaha,  Neb.  When  he  was  emptying 
the  ice  in  the  cooler  the  train  started,  and 
While  it  was  in  motion  plaintiff  went  to  the 


car  platform  and  undertook  to  pass  down 
the  steps,  and  in  so  doing  he  fell  or  was 
thrown  to  the  ground,  receiving  personal  in- 
Jury.  In  this  action  he  seeks  to  recover 
damages  on  account  of  such  injury  on  the 
theory  that  defendant  by  its  employes  was 
negligent  in  failing  to  give  him  any  warning 
of  the  starting  of  the  train  or  to  allow  him 
sufficient  time  to  perform  the  work  assigned 
to  him  before  putting  the  other  car  In  mo- 
tion. 

He  also  charges  that  defendant  negligently 
permitted  the  existence  of  a  protruding  "nail 
or  screw  or  other  obstruction"  upon  one  of 
the  steps  over  which  he  was  leaving  the  car, 
and  that  In  making  his  exit  his  trousers 
caught  upon  such  obstruction,  causing  him 
to  fall,  and  thus  sustain  the  injury  of  which 
he  complains. 

Issue  was  taken  upon  these  allegations  and 
tried  to  a  Jury.  At  the  close  of  plaintiff's 
testimony,  the  court  sustained  defendant's 
motion  for  a  directed  verdict  in  its  favor 
because  of  the  insufficiency  of  ttie  evidence 
to  sustain  a  recovery  of  damag^es.  A  reading 
of  the  record  leads  us  to  the  conclusion  that 
there  waa  no  error  in  the  roUng  cooiplained 
ot 

The  only  witness  testifying  of  the  accident 
and  the  attending  circumstances  is  the  plain- 
tiff himself,  and  for  the  purposes  of  this  ap- 
peal we  may  concede  the  entire  truthfulness 
of  his  story.  He  says,  in  substanoe,  that 
after  the  arrival  of  the  Chicago  train  more  or 
less  switching  was  done,  some  of  the  cars 
being  attached  to  trains  there  bdng  made  up 
for  the  several  branchea  of  the  railway  ra- 
diating from  Oelwein.  At  some  time  during 
the  wait  at  this  station  plaintiff,  in  pursuit 
of  his  employment  took  a  pall  of  ice  into  tlie 
Omaha  car  and  emptied  it  in  the  cooler. 
While  so  engaged  he  noticed  the  car  was  in 
motion,  but  says  he  did  not  know  it  was 
pulling  out  but  felt  sure  it  was  not,  believ- 
ing It  was  a  mere  switching  movement.  He 
says: 

"I  went  out  CO  the  platform  and  started  to 
get  off.  •  •  •  When  I  got  on  the  platform 
the  train  had  gone  about  a  couple  of  hundred 
yards.  Was  going  al>out  10  to  12  miles  an  boor. 
I  had  on  my  left  arm  the  empty  pail.  Took 
hold  of  thu  grabiron  with  my  left  hand.  Went 
flown  the  steps.  There  were  tliree  steps. 
Tried  to  get  off,  but  something  caught  on  my 
left  foot  by  the  pants.  Something  caught  me, 
and  I  didn't  notice.  When  I  got  down  on  the 
lower  step  and  before  I  tried  to  get  oft  I  waa 
standing  with  both  feet  on  the  lower  step. 
Then  I  swung  hanging  down  holding  the  grab 
handle.  I  took  my  right  foot  off  that  lower 
step  and  my  left  foot  still  on  the  lower  step. 
*  *  *  Then  I  tried  to  reach  the  gromid  with 
my  right  foot  and  take  off  the  other  and  I  would 
be  down.  AVhen  I  started  to  pat  my  right  foot 
down  and  take  my  left  foot  off  the  step  it  throw- 
ed  me  down.  The  lower  step  was  made  of  wood 
covered  by  a  piece  of  rubber  matting  fastened 
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with  screw*  or  nsSs.  Don't  know  what  threw 
me  down.  Somethlcg  caught  on  my  pants,  and 
I  could  not  tet  my  foot  off  the  platform  to  get 
down,  and  that  is  what  held  me." 

On  cross^xaminatlon  he  says: 

"When  I  went  back  with  the  Ice  the  train 
was  made  up,  but  I  didn't  notice.  I  figured  on 
another  coupling  and  didn't  notice  it  was  made 
np.  It  was  made  np,  but  I  expected  them  to 
make  another  move,  another  coupling.  *  *  * 
Whfle  I  was  doing  that  (flUing  the  cooler)  I 
felt  the  train  start.  I  kept  on  filling  the  cooler, 
and  the  train  was  moring  at  that  time.  After 
I  got  that  done,  went  back  to  where  the  porter 
was  to  sea  if  he  didn't  want  aome  ice.  The 
train  was  moving  all  that  time.  Don't  remem- 
ber whether  he  wanted  any  Ice.  AfUr  the 
train  started  it  was  only  about  two  minutes  tiU 
I  decided  to  get  off.  *  •  *  I  did  not  know 
whether  the  inspector  was  through  with  his 
work  or  whether  the  conductor  had  signaled  all 
right'  for  the  train  to  start.  After  I  got  on 
the  train  and  found  it  was  in  motion  I  was 
still  waiting  for  another  atop." 

FlalDtUt  exiAalns  that  he  was  mlaled  into 
beUeTlns  the  train  had  not  started  from  the 
station  becanse  the  order  In  which  the  sevav 
al  cars  were  attached  or  conpled  together 
was  not  such  as  was  usually  observed  by 
ttie  defendant  In  making  up  that  train,  and 
because  It  is  "usual"  for  the  car  Inspector 
wh«i  a  train  Is  ready  to  start  to  puU  a 
cord  that  "gives  lots  of  noise  over  aU  the 
train."  That  signal,  he  says,  means  that  the 
Inspector  notifies  tlie  engineer  that  the  air 
hose  Is  all  connected  and  in  good  order.  This 
signal  Is  answered  by  the  engineer  with  the 
air,  making  a  blowing  noise.  The  wmductor 
"gives  some  Mnd  of  a  sign  with  his  hand, 
and  the  train  starts."  He  says  the  air  test 
and  dgnal  to  the  engineer  are  given  after  the 
train  has  been  fully  made  up,  and  adds: 

"Whea  I  went  back  with  that  pail  of  ice  I 
tfdn't  know,  I  didn't  know  whether  the  air 
had  been  tested  or  whether  the  inspector  had 
signaUed  all  right  for  the  train  to  start." 

[1]  Without  further  quotation  from  the 
record  It  appears  to  us  very  clear  that  plain- 
tiff's allegations  of  negligence  on  part  of  de- 
toidant  are  without  any  substantial  support 
There  is  no  shovidng  whatever  of  any  rule  or 
custom  of  the  defendant  at  this  staUon  en- 
titling plaintiff  to  warning  before  allowing 
its  train  to  start.  It  was  a  regular  train  ac- 
customed to  stop  at  Oelweln  but  a  few  min- 
utes after  Its  arrival  from  Chicago.  The  nar 
ture  of  the  service  being  performed  by  plaln- 


tlfl  was  not  such  as  exposed  him  to  peculiar 
danger  against  which  it  can  fairly  be  found  he 
was  entitled  to  other  notice  or  warning  than 
such  as  was  afforded  him  In  the  conduct  of 
defendant's  employes  In  coupling  up  the  cars 
and  in  the  familiar  preparation  of  the  train 
for  its  journey.  Even  If  we  were  to  assume 
that  plaintiff  could  rightfully  place  some  de- 
gree of  reliance  upon  the  Inspector's  signal 
to  the  engineer  or  the  engineer's  ttapoam 
thereto,  or  upon  the  conductor's  call,  there 
is  no  evidence  that  all  these  were  not  glvai 
in  the  usual  manner.  Indeed,  plaintiffs 
story  fairly  Indicates  that  these  preUmlnaries 
were  or  might  have  been  attended  to  before 
he  entered  the  car.  He  admits  he  did  not 
enter  the  car  with  his  Ice  until  after  the 
train  had  been  fully  made  up,  and  he  did  not 
know  and  could  not  say  but  what  the  signals 
between  Inspector  and  engineer  had  already 
been  given,  and  bis  only  «cpIanatIon  of  his 
heedlessness  Is,  not  that  be  was  depending 
upon  a  signal,  but  that  he  in  some  way  took 
it  for  granted  that  there  would  be  another 
stop  and  another  coupling  made.  Under  such 
circumstances  It  must  be  said  there  Is  no 
evidence  of  any  neglect  of  duty  by  defendant 
In  failing  to  gtve  warning  of  the  moving  of 
the  train. 

[2]  On  the  charge  of  negligence  with  re- 
spect to  the  condition  of  the  step  or  steps 
from  the  car  platform  the  failure  of  evidence 
Is  equally  apparent.  Plaintiff  was  not  a 
passenger,  and  the  res  ipsa  doctrine  which 
might  under  some  circumstances  be  Invoked 
In  favor  of  a  passenger  has  no  application 
here.  The  allegation  that  there  was  a  pro- 
truding "nail  or  screw  or  other  obstruction" 
in  the  step  finds  no  substantial  support  In 
plaintiff's  testimony.  Neither  he  nor  any 
other  witness  appears  to  have  examined  the 
step  either  before  or  after  the  accident  He 
admits  he  does  not  know  what  the  leg  of 
his  trousers  caught  upon  when  he  undertook 
to  drop  from  the  step  to  the  ground,  but  says 
It  was  "something,"  the  character  of  which 
be  does  not  and  cannot  describe.  This  is 
entirely  too  vague  and  indefinite  to  justify 
the  conclusion  that  the  tmknown  and  nnde- 
'flned  cause  of  his  misfortune  was  the  fail- 
ure of  the  defendant  to  exercise  reasonable 
care  for  his  safety. 

The  court  did  not  err  in  directing  a  verdict 
for  the  defendant 
Affirmed. 


EVANS,  a   J.,  and   PRESTON    and  DE 
OBAFF,  JJ.,  concur. 
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DICKSON  V.  YATES  et  al.     (No.  3389S.) 
(Supreme  Coart  of  Iowa.    Sept  27,  1921.) 

1.  Appeal  and  error  iS=3907 (2)— Presumed  in 
absence  of  evidence  that  there  was  evidence 
as  to  question  of  facts  submitted  to  Jury. 

In  the  absence  of  the  evidence  it  will  be  as- 
•nmed  on  appeal  that  there  was  evidence  on  a 
question  of  fact  submitted  to  the  jury. 

2.  Conspiracy  <S=»6,  43(12)— Plaintiff,  alleging 
oonspiracy,  without  proof  thereof,  may  recov- 
er for  assault  committed. 

In  action  for  an  assault  upon  plaintifTs  per- 
son and  trespass  upon  his  property,  in  which 
conspiracy  was  alleged,  plaintiff  might  recover 
against  defendants,  who  committed  trespass  or 
assault,  notwithstanding  failure  to  prove  con- 
apiracy;  tiie  gravamen  of  the  action  being  the 
trespass  or  assault,  and  not  the  conspiracy. 

3.  Assault  and  battery  «=» 1 8— Trespass  <e=93l 
— Peraons  who  have  united  In  wrongful  act 
Jointly  and  severally  liable. 

All  persons  uniting  in  or  aiding  or  abetting 
an  assault  or  trespass  or  other  wrongful  act 
are  alike  jointly  and  severally  liable  to  the  in- 
jured person. 

4.  Torts  4=922  —  PlalntlfF,  suing  defendants 
Jointly,  may  recover  against  one  or  more, 
though  he  falls  as  to  others^ 

Where  two  or  more  persons  are  sued  joint- 
ly for  a  tort  alleged  to  have  been  committed, 
plaintiff,  if  the  evidence  justifies  it,  may  recov- 
er against  one  or  more,  though  he  fails  to  sus- 
tain his  daim  as  to  the  others. 

5.  Witnesses  «=>345 (4) —Verdict  of  guilty  up- 
on which  no  judgment  has  boon  entered  not  a 
"conviction"  within  statute. 

A  verdict  of  guilty  upon  which  no  judgment 
has  been  entered  is  not  a  "conviction"  within 
Code,  I  4C13,  providing  that  a  witness  may  be 
interrogated  as  to.  his  previous  "conviction" 
for  a  felony,  but  that  no  other  proof  is  com- 
petent except  the  record  thereof. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Convict- 
ed— Conviction.] 

6.  Witnesses  ®=3345( I)— Cross-examination  of 
witness  as  to  whether  federal  officer  had  In- 
vestigated charges  against  him  Improper. 

In  acton  for  assault  and  trespass,  cross- 
examination  of  plaintiff  as  to  whether  some  fed- 
eral officer  or  marshal  had  not  been  in  the 
neighborhood  investigating  charges  against  him 
held  improper. 

Appeal  from  District  Court,  Davis  (bounty ; 
O.  W.  Vermilion,  Judge. 

Action  at  law  to  recover  damages  for  an 
assault  upon  the  plaintiff's  person  and  tres- 
pass upon  his  property  by  the  defendants. 
There  was  a  Jury  trial  and  verdict  for  the 
defendants.     Plaintiff  appeals.     Reversed. 

Jagues,  Tisdale  &  Jaques,  of  Ottumwa,  R. 
11  Haines,  of  Des  Moines,  and  T.  P.  Bence, 
of  Bloomfleld,  for  appellant. 


Payne  &  Goodson,  ESlswordi  Bonafnger,  3. 
F.  Scarborough,  H.  C.  Taylor,  and  Bnell  Mc- 
Casb,  all  of  Bloomfleld,  for  appellees. 

WEAVER,  J.  The  petition  alleges  that  in 
May,  1918,  the  defendants,  some  30  or  more 
In  number,  conspired  and  associated  them- 
selves together  as  a  mob  for  the  purpose  of 
threatening,  assaulting,  and  coercing  the 
plaintiff  and  Injuring  and  damaging  his  prop- 
erty, and  In  pursuance  of  such  conspiracy 
and  combination  did  maliciously  assault  him, 
by  cursing  him,  shaking  fists  in  his  face,  and 
threatening  him  with  battery  of  his  person, 
and  did  on  the  same  day  trespass  upon  and 
injure  and  deface  bis  property.  Because  of 
such  alleged  wrongs,  be  asks  a  recovo^  of 
substantial  damages. 

The  defendants  deny  the  diarges  of  con- 
spiracy and  wrong  on  their  part,  and  make 
other  averments  of  an  afflrmative  character 
to  which  we  shall  later  allude  in  discussing 
the  charge  to  the  Jury. 

There  was  a  trial  to  a  Jury,  and  verdict 
and  Judgment  for  the  defendant& 

[1]  The  plaintiff's  abstract  makes  no  at- 
tempt to  set  out  the  evidence  produced  on  ttae 
trial,  except  to  state  that  the  evidence  of- 
fered tended  to  establish  the  truth  of  the 
charge  made  in  the  petition.  That  there 
was  evidence  to  that  effect  must  be  taken 
for  granted  from  the  fact  that  the  trial  court 
submitted  the  issue  to  the  Jury. 

I.  The  alleged  errors  mainly  relied  upon 
by  the  appellant  are  to  be  found  in  the 
charge  of  the  court  to  the  Jury  to  the  effect 
that,  if  plaintiff  failed  to  establish  the  al- 
leged conspiracy  between  the  defendants  or 
some  of  them  to  do  the  wrongs  complained 
of,  proof  of  the  alleged  assault  or  trespass  by 
defendants  or  some  of  them  would  not  be 
sufficient  to  support  a  recovery  of  damages, 
or,  stated  in  other  words,  that  there  couid 
be  no  recovery  of  damages  for  the  assault, 
if  any,  or  for  the  trespass,  if  any,  unless  it 
be  proved  also  that  the  wrong  was  done  in 
pursuance  of  a  conspiracy  to  do  it.  That 
such  was  the  court's  conception  of  the  law 
and  of  the  issues  presented  is  demonstrated 
by  reference  to  the  language  of  the  charge. 
In- stating  the  case  to  the  jury  the  coart,  aft- 
er giving  the  substance  of  the  petition  and 
defendant's  denial  thereof,  proceeeded  to 
set  out  the  special  matter  pleaded  in  defense 
as  follows: 

"The  defendants,  further  answering,  deny  that 
they  committed  any  acts  against  the  plaintiff 
which  tended  to  injure  plaintiffs  feelings  or  by 
which  be  was  humiliated  and  caused  grief  and 
annoyance,  and  they  say  that  plaintiff's  feel- 
ings were  not  outraged,  nor  did  be  suffer  public 
disgrace;  that  plaintiff  was  at  said  time  a 
bachelor,  and  was  not  associated  with  any  class 
of  people  who  had  become  prejudiced  against 
the  plaintiff  by  reason  of  any  acts  and  conduct 
charged  against  the  defendant;    that  at  and 
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prior  to  the  transaction  inTolved  plaintiff  had 
maintained  an  attitude  of  unconcern  and  apathy 
towarda  the  people  in  general,  and  had  acquired 
a  character  and  reputation  which  woold  not 
suffer  in  estimation  of  his  acquaintances  by  rea- 
son of  the  acts  and  conduct  charged  against 
these  defendants;  that  plaintiff  had  lived  a 
selfish  life  and  had  cultivated  and  acquired  a 
disposition  of  unconcern  as  to  the  esteem  in 
which  he  was  held  by  his  neighbors  and  ac- 
quaintances; that  plaintiff  was  a  strong,  robust 
man,  possessed  of  sufficient  strength  to  defend 
himself,  and  was  of  a  combative  disposition,  ac- 
QOBtomed  to  fighting,  and  had  prior  tl^ereto  en- 
gaged in  physical  combat  with  bis  enemies, 
and  waa  of  «  disposition  and  make-up  to  not 
suffer  any  feeling  of  outrage,  humiliation,  or 
grief  by  the  acts  charged  in  his  position,  and 
he  did  not  suffer  any  damage  on  account  thereof. 
"And  defendants  further  say  that  certain  in- 
#vidnal  defendants  were  at  the  time  members  of 
the  county  council  of  defense  in  and  for  West 
Grove  township,  and  charged  with  the  duty  of 
aiding  the  government  in  the  raising  of  such 
funds  as  were  necessary  to  carry  on  the  war; 
that  other  defendants  were  duly  appointed  offi- 
cer* and  solicitors  of  the  American  Red  Cross 
to  solicit  and  raise  subscriptions  and  collect 
money  for  said  American  Bed  Cross;  that  the 
transaction  between  plaintiff  and  the  defendants 
at  said  time  was  in  substance  and  to  the  effect 
that  certain  of  the  defendants  solicited  the 
plaintiff  for  a  donation  to  said  organization  and 
informed  him  in  a  gentlemanly  manner  that  It 
was  necessary  for  every  one  to  contribute  to 
said  organization;  that  plaintiff  was  not  abus- 
ed, neither  was  he  assaulted,  and  if  his  feel- 
ings were  injured  and  outraged  it  was  not  be- 
cause of  any  wrongful  conduct  on  the  part  of 
the  defendants,  and  defendants  deny  that  plain- 
tiff was,  in  fact,  insulted,  assaulted,  or  his  feel- 
ings outraged,  or  that  he  was  brought  into  pub- 
lic disrepute  by  reason  of  the  acts  or  conduct 
of  the  defendants  on  said  occasion." 

After  stating  the  Issues,  the  coart  further 
charged  (paragraph  4)  that  to  entitle  plain- 
tiff to  a  verdict  he  must  establish : 

"First,  that  some  two  or  more  of  the  defend- 
ants entered  into  a  conspiracy  to  injure  him  by 
asaulting  bis  person  or  trespassing  upon  or 
injuring  his  property;  and,  second,  that  in 
pursuance  of  such  conspiracy  some  one  or  more 
of  the  defendants  did  mtike  an  unlawful  assault 
upon  plaintiff  or  did  wrongfully  trespass  upon 
or  injure  his  property  by  injuring  or  destroying 
his  slimbbery  or  putting  paint  on  his  house." 

By  paragraphs  13  and  15  of  the  charge  tlie 
conrt  further  toid  the  jury: 

"(13)  If  you  find  by  the  greater  weight  or 
preponderance  of  the  evidence  that  two  or  more 
of  the  defendants  conspired  and  confederated 
together  to  injure  the  plaintiff  by  assaulting 
Iiim  or  trespassing  upon  or  injuring  his  prop- 
er^, this  fact  alone  would  not  warrant  a  re- 
covery, but  in  order  for  the  plaintiff  to  recover 
be  must  further  establish  by  the  greater  weight 
and  preponderance  of  the  evidence  that  in 
pursuance  of  such  conspiracy  one  or  more  of 
the  defendants  wrongfully  made  assault  upon 
the  plaintiff  or  wrongfully  trespassed  upon  or 
injured  plaintiff's  property,    •    •    • 


preponderance  of  the  evidence  that  two  or 
more  of  the  defendants  entered  into  an  agree- 
ment or  combination  to  unlawfully  assault 
plaintiff  or  to  secure  plaintiff's  subscription  to 
the  Bed  Cross  by  so  unlawfully  assaulting  him, 
or  to  unlawfully  trespass  upon  or  injure  his 
property,  then  such  combination  or  agreement 
would  constitute  a  conspiracy,  and,  if  you  so 
find  that  in  pursuance  of  such  conspiracy  the 
defendants,  or  any  one  or  more  of  them,  did 
commit  an  assault  upon  the  plaintiff,  or  did 
anlawfully  trespass  upon  or  injure  his  property 
in  any  respect  as  alleged,  then  all  of  the  d.. end- 
ants  shown  by  the  greater  weight  or  preponder- 
ance of  the  evidence  to  have  been  engaged  in  or 
parties  to  such  conspiracy  would  be  liable  for 
whatever  may  have  been  done  in  carrying  out 
the  object  of  such  conspiracy,  whether  they 
were  personally  present  or  actively  partici- 
pated in  such  alleged  assault  or  trespass  upon 
•r  injury  to  plaintiff's  property  or  not,  and  in 
such  case  your  verdict  should  be  for  the  plain- 
tiff and  against  such  of  the  defendants  as  you 
so  find  were  members  of  or  parties  to  such 
conspiracy." 

After  the  jury  had  retired  and  had  been 
in  consultation  for  some  time  it  appears  to 
have  been  recalled  to  the  courtroom  at  Its 
own  request  for  further  instruction  which 
was  given  in  the  following  words: 

"Gentlemen  of  the  Jury,  in  response  to  your 
question  as  to  whether  it  is  necessary  for  a 
conspiracy  to  be  established  as  alleged  before 
there  can  be  a  recovery  for  the  alleged  tres- 
pass upon  plaintiff's  property,  you  are  instruct- 
ed that  before  plaintiff  can  recover  in  this 
case  for  or  on  account  of  any  alleged  tres- 
pass upon  or  injury  to  his  property  yon  must 
find  by  the  greater  weight  or  preponderance 
of  the  evidence  that  some  two  or  more  of  the 
defendants  conspired  to  injure  the  plaintiff  by 
so  trespassing  upon  or  injuring  his  property, 
and  that  in  pursuance  of  such  conspiracy  one 
or  more  of  the  defendants  did  trespass  upon  or 
injure  the  plaintiff's  property  by  trampling  and 
injuring  his  shrubbery  or  putting  paint  on  liis 
house." 

It  will  thus  be  seen  that  under  the  court's 
instruction,  in  order  to  justify  the  jury  in 
returning  a  verdict  for  the  plaintiff,  it  was 
not  enough  for  him  to  prove  that  the  alleged 
assault  or  trespass  was  in  fact  committed, 
or  that  the  defendants  or  some  of  them  ac- 
tively participated  in  such  wrong,  but  before 
he  could  recover  damages  for  the  vrrong  so 
proved  he  must  further  establish  that  such 
assault  or  trespass  was  committed  in  pur- 
suance of  a  conspiracy  or  combination  enter- 
ed into  for  that  purpose.  If  this  theory  of 
the  law  is  correct,  it  leaves  little  in  the  rec- 
ord as  presented  for  us  to  consider,  but,  if 
wrong,  the  error  is  of  such  vital  character 
as  to  make  necessary  a  reversal  without 
other  inquiry  into  the  merits. 

[2-4]  That  the  charge  to  the  Jury  mistakes 
the  law  in  this  respect  and  that  the  appel- 
lants challenge  thereof  must  be  sustained  is 
easily  demonstrable.     Appellees'  citation  of 
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eral  parties  are  Independent  of  each  otber, 
there  Is  no  joint  liability,  and  that  separate 
torts  committed  by  different  persons  may 
not  be  Joined  in  the  same  action,  and  other 
precedents  of  the  same  general  class  may  all 
be  accepted  as  sound  law  in  cases  calling 
for  their  application,  bnt  they  are  in  no  way 
here  in  point  There  is  nothing  better  set- 
tled in  the  elementary  law  of  torts  than  that 
all  i)ersons  uniting  in  or  aiding  or  abetting 
an  assault  or  trespass  or  other  wrongful 
act  are  alike  jointly  and  severally  liable 
therefor  to  the  injured  person.  It  would  be 
a  waste  of  time  to  pause  in  this  discussion 
to  dte  authorities  which  are  as  familiar  as 
the  alphabet  to  every  lawyer.  It  Is  no  less 
well  settled  in  this  and  most  other  jnrisdic- 
tions  that,  where  two  or  more  defendants 
are  sued  jointly  for  a  tort  alleged  to  have 
beat  committed,  the  plaintiff,  if  the  evidence 
justifies  it,  may  have  a  recovery  against  any 
one  or  more  of  the  defendants,  even  though 
be  fails  to  sustain  his  claim  as  to  others 
joined  in  the  same  action.  There  was  a 
time  when  some  courts  held  to  the  notion 
that,  where  a  Joint  tort  is  charged  against 
two  or  more,  and  the  proof  fails  as  to  one 
defendant,  there  can  be  no  recovery  against 
either. 

In  the  case  of  Barnes  &  Son  v.  Bnnenga, 
63  Iowa,  497,  6  N.  W.  697,  that  rule  is  Inf  eren- 
tially  approved;  but  this  court  took  early 
opportunity  in  Boswell  v.  Gates,  56  Iowa, 
143,  8  N.  W.  809,  to  repudiate  it  with  the 
declaration  that  "in  no  view  can  it  be  re- 
garded as  authority."  The  rule  of  the 
Barnes  Case  may  possibly  be  applied  where 
the  wrong  charged  to  have  been  Jointly  com- 
mitted is  of  a  nature  or  character  to  render 
It  Incapable  of  commission  by  a  single  indi- 
vidual, but  not  otherwise.  The  rule  of  Joint 
and  several  liability  of  all  uniting  in  or  aid- 
ing or  abetting  a  wrong  upon  another  is 
practically  without  exception.  Carothers  v. 
Van  Hagan,  2  G.  Greene,  481;  Brown  v. 
Webster  City,  116  Iowa,  511,  88  N,  W.  1070; 
Cooley  on  Torts,  pp.  145-149. 

The  error  of  appellees  at  this  point  ap- 
pears to  be  in  starting  with  the  assumption 
that  the  defendants  are  being  sued  for  con- 
qplrlRg  to  do  plaintiff  a  wrong,  and  not  for 
the  commission  of  the  wrong.  To  use  the 
language  of  counsel,  it 'Is  assumed  that  the 
alleged  conspiracy  "is  the  gravamen  of  the 
right  to  recover,"  and  that  unless  the  con- 
spiracy be  proven  "no  verdict  can  be  return- 
ed against  any  of  the  defendants."  In  sup- 
port of  this  defense,  counsel  cite  us  to  a 
single  decision  by  this  court,  Hlnes  v.  WMte- 
head,  124  Iowa,  282,  99  N.  W.  1064,  where 
the  writer  of  that  opinion  by  way  of  mani- 
fest dictum  oaid  with  reference  to  the  case 
then  under  consideration  that  "the  grava- 
men of  the  action  la  the  conspiracy  charg- 
ed." That  such  is  not  the  case  where  the 
tort  charged  is  one  for  which  one  or  more 
of  the  defendants  could  be  held  liable  if  sued 


individually  Is  eetabllshed  by  all  onr  cases 
beyond  recall. 

In  Young  v.  Gormley,  119  Iowa,  546,  93 
N.  W.  566,  the  plaintiff  charged  a  conspiracy 
to  trespass  upon  and  injure  his  property, 
and  in  the  opinion  of  this  court,  {srepared  by 
Ladd,  J.,  we  said : 

"Appellants  insist  that,  as  conspiracy  was  at- 
leged,  no  recovery  could  be  had  unless  this  were 
proven.  Were  the  wrong  alleged  actionable 
only  because  of  an  unlawful  combination  of 
several  persons,  the  position  would  probably  be 
sound.  Jenner  y.  Carson,  111  Ind.  522, 13  N.  B. 
44;  Collins  v.  Cronin.  117  Pa.  85,  11  Atl.  889. 
But  where  the  tort  may  have  been  committed 
by  one  or  more,  independent  of  any  conspiracy, 
that  allegation  is  of  no  consequence,  so  far  as 
the  cause  of  action  is  concerned.  Damage  is 
then  the  gist  of  the  action,  and  not  conspiracy. 
In  order  to  recover  against  all  defendants,  it 
is  necessary  to  prove  a  combination  or  joint  act 
of  an.  For  this  purpose  proof  of  conspiracy 
may  become  essential.  But,  if  it  tarn  out  that 
but  one  was  concerned,  recovery  may  be  had 
against  that  one  the  same  as  though  be  had 
been  sued  alone.  If  more  than  one  jointly  do 
the  wrong,  like  recovery  may  be  had.'thoogh 
conspiracy  bad  not  been  established.  In  other 
words,  the  allegation  of  conspiracy  in  such 
cases  is  mere  matter  of  inducement  and  evi- 
dence;  the  injury  and  damages  being  the  grava- 
men of  the  action.  Van  Horn  v.  Van  Horn,  66 
N.  J.  Law,  318,  28  Atl.  069;  Laverty  v.  Vanars- 
dale,  65  Pa.  607;  Austin  v.  Barrows,  41  Conn. 
287;  Jones  v.  Baker,  7  Cow.  445;  Parker  v. 
Huntington,  2  Gray,  124;  4  Ene.  PL  &  Prac 
739." 

That  opinion  has  been  expressly  approved 
and  followed  in  McCann  v.  Clark,  166  Iowa, 
714,  148  N.  W.  1025;  Dunshee  v.  Standard 
OU  CJo.,  165  Iowa,  625,  146  N.  W.  830;  Aug- 
hey  v.  Windrem,  137  Iowa,  319,  114  X.  W. 
1047;  Moore  v.  Fryman,  154  Iowa,  637,  134 
N.  W.  634 ;  Hobbs  v.  Railway  Co.,  171  Iowa, 
629,  162  N.  W.  40,  I*  R.  A.  1917B,  1023; 
Jahr  V.  Steffen,  187  Iowa,  168,  174  N.  W. 
109.  The  principle  was  also  applied  In  Lull 
V.  Bank,  110  Iowa,  537,  81  N.  W.  784 ;  Waltz 
V.  Etnier,  137  Iowa,  604,  115  N.  W.  209; 
Relzensteln  v.  Clark,  104  Iowa,  287,  73  N.  W. 
588;  Boswell  v.  Gates,  56  Iowa,  143,  8  N,  W. 
809;  Heisler  v.  Heisler,  151  Iowa,  603,  131 
N.  W.  676;  Among  the  multitude  of  cases 
from  other  jurisdictions  supporting  the  same 
rule  we  may  cite  Martens  v.  Rellly,  109  Wis. 
464,  84  N.  W.  480;  Verplanck  v.  Van  Buren, 
76  N.  Y.  247;  Page  v.  Parker,  40  N.  H.  47; 
Brackett  v.  Orlswold,  112  N.  Y.  464,  20  N.  B. 
876.    In  this  last-cited  case  it  Is  said : 

"The  allegation  that  there  was  a  conspiracy 
to  commit  the  fraud  does  not  affect  the  sab- 
Btantial  ground  of  action.  *  *  •  The  means 
by  which  a  fraud  is  accomplished  are  immate- 
rial except  so  far  as  they  tend,  in  connection 
with  the  damage  suffered,  to  show  an  actionable 
injury.  The  allegation  and  proof  of  a  conspir- 
acy in  an  action  of  this  character  is  only  impor- 
tant to  connect  a  defendant  with  the  transac- 
tion and  charge  him  with  the  acts  and  dedars* 
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tions  of  his  coconspirators  where  othervrise  he  {  themselTeB  to  call  for  a  revennl  we  do  not 
could  not  have  been  implicated.    •    •    •    An  i  now  decide,  but  mention  them  In  a  caution- 


alle^tion  of  conspiracy  may  be  wholly  disre- 
garded and  a  reco-very  had,  irrespectiTe  of  such 
allegation,  in  caae  the  plaintiff  is  able  otherwise, 
to  show  the  goilty  participation  of  the  defend- 
ant" 

See,  also,  White  v.  White,  132  WIb.  121, 
111  N.  W.  1118. 

For  a  collection  of  decisions  upon  the  "Gist 
of  CItU  Actions  for  Conspiracy,"  see  Ann. 
Gas.  1914G,  703.  There  Is,  of  course,  a  dis- 
tinction to  be  observed  between  criminal  pros- 
ecutions for  conspiracy  and  charges  of  con- 
spiracy In  dyll  actions  for  damages.  Orlm- 
inal  liability  Is  established  by  proof  of  tiie 
conspiracy  or  unlawful  combination,  but  civil 
liability  can  be  found  only  on  proof  of  re- 
coverable damages,  and,  the  actual  participa- 
tion of  a  defendant  In  the  alleged  assault 
or  trespass  being  shown  to  the  satisfaction 
of  the  Jury,  it  becomes  wholly  Immaterial 
so  far  as  he  is  concerned  whether  a  con- 
spiracy to  which  he  was  a  party  is  or  is  not 
proven.. 

It  follows  of  necessity  that  the  exceptions 
to  the  court's  charge  must  be  sustained. 

[5]  II.  The  conclusion  reached  In  the  fore- 
going paragraph  makes  it  necessary  that  the 
judgment  below  be  reversed,  and  cause  re- 
manded for  a  new  trial.  The  only  other  er- 
rors assigned  have  reference  to  the  ruling 
of  the  court  In  permitting  defendants'  coun- 
ael  on  cros»«zamlnation  of  the  plaintiff, 
after  obtaining  from  him  a  denial  that  he 
had  ever  been  convicted  of  a  felony,  to  in- 
terrogate him  as  to  a  trial  in  the  federal 
court  on  a  charge  of  violating  the  Espionage 
Act  and  require  him  to  answer  that  he  had 
been  Indicted  on  several  counts  of  such 
charge,  had  been  acquitted  upon  six  of  them, 
and  found  guilty  upon  one,  but  that  Judg- 
ment on  the  verdict  had  never  beoi  entered ; 
the  matter  still  being  under  advisement  in 
that  court  on  a  motion  in  arrest.  It  was 
doubtless)  c^mipetent  In  cross-examination 
for  counsel  to  ask  the  witness  whether  he 
had  ever  been  convicted  of  felony,  but,  that 
question  having  been  asked  and  answered  in 
the  negative,  "no  other  proof  was  competoit 
except  the  record"  of  such  conviction.  Code, 
i  4613.  A  verdict  of  guilty  upon  which  no 
Judgment  has  been  entered  is  not  a  convic- 
tion within  the  meaning  of  this  statute. 
Eackett  v.  Freeman  &  Graves,  103  Iowa, 
206,  72  N.  W.  528.  In  our  Judgment  the  ob- 
jections to  this  line  of  examination  should 
have  been  sustained. 

[8]  In  other  respects  the  cross-examina- 
tion appears  to  have  been  pursued  very  far 
afield,  as,  for  example,  whether  at  some  time 
some  federal  officer  or  marshal  had  not  been 
In  the  ntighborbood  investigating  charges 
against  the  witness.  Whether  we  should  re- 
gard these  rulings  in  evidence  sufficient  in 


ary  way  to  avoid-  their  repetition  on  a  new 
triaL 

For  the  reasons  hereinbefore  stated,  the 
Judgment  below  Is  reversed,  and  a  new  trial 
ordered. 

Beversed. 

EVANS,  O.  X,  and  PRESTON  and  DB 
GRAFF,  JJ.,  concur. 


DE8  MOINES  NAT.  BANK  V.  PAIR- 
WEATHER,  Mayor,  et  al. 
(No.  33525.) 

(Supreme  Court  of  Iowa.    Sept  28,  1921.) 

1.  Taxation  «=9386 (2)— United  States  securi- 
ties not  deduotlble  from  assessable  value  of 
shares  of  bank  stock  held  by  shareholders. 

Code  Snpp.  1913,  §  1322,  reqairinc  incorpo- 
rated banks  to  fnmisb  the  assessor  a  statement 
showing  separately,  in  addition  to  all  the  mat- 
ters required  of  private  bankers,  under  sec- 
tion 1321,  the  amount  of  capital  stock,  surplus, 
and  undivided  earnings,  and  that  the  assessor, 
from  such  statement,  fix  the  value  of  the  shares 
of  stock  to  be  assessed  to  the  stockholders,  is 
mandatory  on  the  assessor,  and  does  not  permit 
the  elimination  of  "exempt  assets,"  such  as  Unit- 
ed States  securities,  tboufcb,  by  section  1321, 
a  private  banker  must  include  in  the  description 
of  his  assets  a  specific  description  of  those 
"exempt  from  taxation,"  their  elimination  from 
consideration  in  fixing  the  assessable  value  of 
the  shares  of  stock  held  by  the  shareholders 
not  being  required  because  of  their  nonassessa- 
bility  in  the  hands  of  the  owner  npder  federal 
law. 

2.  TaxatloR  «=»  1 2— Statute  exempting  federal 
securities  held  by  private  bankers  held  not 
discriminatory  against  national  bank  share- 
holders. 

Though,  under  Code  Supp.  1913,  {  1321,  re- 
quiring private  bankers  to  include  in  their  state- 
ment of  assets  for  the  assessor  a  description 
of  those  "exempt  from  taxation,"  a  private 
banker  may  claim  exemption  of  his  United 
States  securities,  whereas,  under  section  1322, 
no  such  exemption  is  available  to  a  national 
bank  stockholder  for  the  purpose  of  fixing  the 
taxation  value  of  his  shares,  such  statutes  do 
not  discriminate  in  favor  of  the  private  hanker 
as  against  the  holder  of  national  bank  stock,  in 
violation  of  Rev.  St  U.  S.  |  5219  (U.  S.  Comp. 
St  §  9784),  section  1321  creating  no  exemption, 
but  merely  recognizing  that  created  by  federal 
law. 

3.  Taxation  «£=>I2— Aet  denying  to  national 
bank  shareholders  exemption  of  federal  se- 
ourlties  held  by  oorporatlon  as  assets  held  not 
discriminatory  In  favor  of  private  bankers; 
"disorimlnation." 

The  taxation  of  bank  shares  of  stock  to  the 
shareholder  not  being  a  tax  on  exempt  secuii- 
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ties  held  by  tlie  corporation  u  part  ot  its  as- 
sets, the  practical  operation  of  Code  Supp. 
191K.  §  1322,  under  wliich  «xempt  federal  se- 
curities are  not  deductible  from  the  assessable 
value  of  the  shares  of  national  bank  stock  held 
by  the  shareholders,  does  not  work  a  discrim- 
ination, within  Rev.  St  U.  S.  |  5219  (U.  S. 
Comp.  St.  9784),  in  favor  of  private  bankers, 
whose  exempt  securities,  under  section  1321, 
are  so  deductible,  and  the  shareholder,  not  be- 
ing the  owner  of  such  securities,  cannot  daim 
exemption  thereof,  whether  or  not  the  state, 
under  the  federal  statute,  can  tax  both  the 
shareholder  on  bis  stock  and  the  bank  on  its 
corporate  assets,  the  power  of  "one  taxation," 
ander  the  federal  statute  being  plenary,  subject 
only  to  the  qualification  that  there  be  no  dis- 
crimination against  national  banks  in  favor  of 
competitors. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Discrim- 
ination.] 

Appeal  from  Wstrict  CoTirt,  Polk  County ; 
Tbomas  Gutbrie,  Judge. 

Supplemental  opinion  on  r^earing.  Peti- 
tion overruled. 

H.  W.  Byers,  Reson  S.  Jones,  C.  A.  Weaver, 
and  Paul  Hewitt,  City  Legal  Department  of 
Des  Moines,  all  of  Des  Moines,  for  appellant. 

Sargent,  Gamble  &  Reed,  of  Des  Moines,  for 
appellees. 

EVANS,  C.  J.    Original  opinion  was  filed 
herein  on  February  12,  1921,  and  is  reported 
in  181  N.  W.  459.    Certain  points  are  made  in 
the  petition  for  rehearing  which  merit  fur- 
ther discussion.    In  our  original  opinion  we 
dfsposed  of  plaintiff's  first   six  grounds  of 
complaint  on  the  theory  that  each  and  all  pre- 
sented federal  questions,  and  were  disposed 
of  by  federal  authority.    This  assumption  on 
our  part  was  too  broad,  in  that  ground  4  of 
the  complaint  did  challenge  the  validity  of 
the  assessment  made  by  the  board  of  review  ' 
as  being  In  violation  of  our  own  statute,  sec- 
tion 1322.    AH  the  grounds  of  complaint  are  | 
specifically  set  out  in  the  original  opinion  i 
and  we  will  not  repeat  them  here.    The  chal- ! 
lenge  of  ground  4  now  under  consideration  I 
was  and  is  that  by  the  express  provisions  of  ! 
section  1322  of  our  Code  Supplement  1913. ' 
the  assessor  was  required  to  deduct  from  the 
assets  all  securities  exempt  from  taxation  in  [ 
order  to  arrive  at  a  basis  of  valuation  of 
the  shares  of  stock.   The  point  is  now  pressed  ' 
in  the  petition  for  rehearing.    The  point  thus  i 
made  involves  a  consideration  of  both  sec-  j 
tions  1321  and  1322,  which  are  as  follows:      | 

"Sec.  1321.  Private  banks  or  bankers,  or  any  ; 
persons  othe?  than  corporations  hereinafter 
specified,  a  part  of  whose  business  is  the  re- 
ceiving of  deposits  subject  to  check,  on  certifi- 
cates, receipts,  or  otherwise,  or  the  selling  of 
exchange,  shall  prepare  and  furnish  to  the  as- 
sessor a  sworn  statement,  showing  the  assets, 
aside  from  real  estate,  and  liabilities  of  such 


bank  or  banker  on  January  first  of  tlie  earrent 
year,  as  follows: 

"1.  The  amount  of  moneys,  specifying  sepa- 
rately the  amount  of  moneys  on  hand  or  in 
transit,  the  funds  in  the  hands  of  other  banks, 
bankers,  brokers  or  other  persons  or  corpora- 
tions, and  the  amount  of  checks  or  other  cash 
items  not  included  in  either  of  the  preceding 
items; 

"2.  The  actual  value  of  credits,  consisting  of 
bills  receivable  owned  by  them,  and  other  cred- 
its due  or  to  become  due; 

"3.  The  amount  of  all  deposits  made  with 
them  by  others,  and  also  the  amount  of  bills 
payable ; 

"4.  The  actual  value  of  bonds  and  stocks  of 
every  kind  and  shares  of  capital  stock  or  joint 
stock  of  other  corporations  or  companies  held 
as  an  investment,  or  in  any  way  representing 
assets,  and  the  specific  kinds  and  description 
thereof  exempt  from  taxation; 

"6.  All  other  property  pertaining  to  said 
business,  including  real  estate,  which  shall  be 
specially  listed  and  valued  by  the  usual  descrip- 
tion thereof;  the  aggregate  actual  value  of 
moneys  and  credits,  after  deducting  therefrom 
the  amount  of  deposits,  and  the  aggregate  actu- 
al value  of  bonds  and  stocks,  after  deducting 
the  portion  thereof  otherwise  taxed'  in  this 
state,  and  also  the  other  property  pertaining 
to  the  business,  shall  be  assessed  as  provided 
by  section  thirteen  hundred  and  five  of  this 
chapter,  not  including  real  estate,  which  shall 
he  listed  and  assessed  as  other  real  estate. 

"Sec.  1322.  Shares  of  stock  of  national  banks 
and  state  and  savings  banks,  and  loan  and  trust 
companies,  located  in  this  state,  shall  b«  as- 
sessed to  the  individual  stockholders  at  the 
place  where  the  bank  or  loan  and  tmst  com- 
pany is  located.  At  the  time  the  assessment  is 
made  the  officers  of  national  banks  and  state 
and  savings  bank  and  loan  and  trust  companies 
shall  furnish  the  assessor  with  lists  of  all  the 
stockholders  and  the  number  of  shares  owned 
by  each,  and  the  assessor  shall  list  to  each 
stockholder  under  the  head  of  corporation  stock 
the  total  value  of  such  shares.  To  aid  the  as- 
sessor in  fixing  the  value  of  such  shares,  the 
said  corporation  shall  furnish  hiia  a  verified 
statement  of  all  the  matter  provided  in  section 
thirteen  hundred  twenty-one  of  the  supple- 
ment to  the  Code,  1907,  which  shall  also  show 
separately  the  amount  of  the  capital  stock  and 
the  surplus  and  undivided  earnings,  and  the  as- 
sessor from  such  statement  shall  fix  the  value 
of  such  stock  based  upon  the  capital,  surplus, 
and  undivided  earnings.  In  arriving  at  the 
total  value  of  the  shares  of  stock  of  such  cor- 
porations, the  amount  of  their  capital  actually 
invested  in  real  estate  owned  by  them  and  in 
the  shares  of  stock  of  cwporations  owning  only 
the  real  estate  (inclusive  of  leasehold  interests, 
if  any)  on  or  in  which  the  l>ank  or  trust  com- 
pany is  located,  shall  be  deducted  from  the  real 
value  of  such  shares,  and  such  real  estate  shall 
be  assessed  as  other  real  estate,  and  the  prop- 
erty of  such  corporation  shall  not  be  otherwise 
assessed.  A  refusal  to  furnish  the  assessor 
with  the  list  of  stockholders  and  the  informa- 
tion required  under  this  section  shall  be  deem- 
ed a  misdemeanor  and  any  bank  or  officer  there- 
of so  refusing  shall  be  punished  by  a  fine  not 
exceeding  five  hundred  doliars." 
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It  Tidll  be  noted  that  by  the  provisions  of 
section  1321  the  private  banker  is  required  to 
aid  the  assessor  by  furnishing  to  lilm  certain 
enumerated  data  as  a  description  of  his  as- 
sets, including  spedflc  description  of  such 
assets  as  are  "exempt  from  taxation."  Sec- 
tion 1322,  by  Its  reference  to  section  1321.  in 
effect  calls  for  the  same  data.  The  argu- 
ment now  is  that  the  same  data  which  fixes 
the  assessable  value  of  the  assets  of  a  private 
banker  must  also  fix  the  assessable  value  of 
the  shares  of  stock  of  an  incorporated  bank. 

[1]  Manifestly  United  States  securities  are 
exempt  from  state  taxation.  To  assess  them 
for  taxation  In  the  hands  of  the  owner, 
whether  private  banker  or  other  person, 
would  be  an  interference  with  federal  prerog- 
ative. Clearly  therefore  a  private  banker  as 
owner  of  United  States  securities  could,  un- 
der federal  law,  Insist  upon  their  exemption 
from  taxation.  Does  It  follow  that,  under 
section  1322,  they  must  be  eliminated  from 
consideration  of  the  assessor  in  fixing  upon 
the  assessable  value  of  the  shares  of  stock 
held  by  the  shareholders?  Section  1322  an- 
swers this  question  in  the  negative  in  that  It 
expressly  directs  the  assessor  to  "fix  the  val- 
ue of  such  stock"  hy  basing  such  valuation 
"upon  the  capital,  surplus,  and  undivided 
earnings."  Snch  was  the  course  pursued  by 
the  assessor  in  this  case.  Whereas  another 
provision  of  this  section  provides  for  the 
elimination  of  real  estate  from  such  basis 
of  valuation,  there  is  no  provision  in  such 
section  for  eliminating  "exempt"  assets  from 
such  basis.  We  are  not  considering  at  this 
point  whether  anjr  discrimination  is  present- 
ed In  the  operation  of  these  two -sections.  If 
yea,  a  federal  question  would  be  presented 
which  we  consider  In  the  next  division  here-' 
of.  We  hold  here  only  that  section  1322  is 
mandatory  upon  the  assessor  as  presenting  a 
specific  enumeration  as  a  basis  for  the  valu- 
ation of  stock  for  the  purpose  of  taxation, 
and  that  such  enumeration  does  not  permit 
the  elimination  of  "exempt  assets"  for  the 
purpose  of  such  valuation.  It  follows  that 
the  valuation  fixed  by  the  assessor  was  not  in 
violation  of  our  own  statute. 

It]  II.  Turning  now  to  the  federal  ques- 
tion, the  point  is  made  by  petitioner  that  un- 
der section  1321  a  private  banker  could  claim 
exemption  of  his  United  States  securities 
from  taxation,  and  that  the  assessed  valua- 
tion of  his  assets  would  be  accordingly  re- 
duced proportionately,  whereas  no  such  ex- 
emption is  available  to  a  shareholder  of  bank 
stock  for  the  purpose  of  fixing  the  taxation 
value  of  his  share;  that  therefore  our  stat- 
utes work  a  discrimination  in  favor  of  the 
private  banker  as  against  the  shareholder  of 
national  bank  stock  in  violation  of  section 
5210  of  the  Revised  Statutes  of  the  United 
States  (U.  S.  Comp.  St  g  9784).  Our  one  con- 
cern In  this  field  of  discussion  is  to  follow 
federal  authority,  and  we  might  well  rest  our 
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holding  upon  the  recent  case  of  Hannan  v. 
Blrst  National  Bank  (0.  C.  A.)  269  Fed.  627, 
wherein  the  question  now  raised  is  fully  con- 
sidered by  the  United  States  Circuit  Court  of 
Appeals  for  this  circuit 

Section  1321  creates  no  exemption.  It 
merely  recognizes  such  exemption  as  shall 
have  he&a  created  by  higher  authority.  On 
that  question  it  is  not  legislative  in  an  affirm- 
ative sense.  It  simply  renders  obedience  to 
federal  sovereignty.  The  private  banker 
claims  his  exemption.  If  at  all,  under  the  fed- 
eral statute,  and  not  under  our  statute.  If 
section  1321  should  purport  to  accomplish 
uniformity  by  denying  exemption  to  the  pri- 
vate banker,  It  would  be  a  vain  effort  The 
exemption  wonld  still  remain.  It  cannot  be 
said,  therefore,  that  any  discrimination  is 
created  by  the  two  sections  of  our  statute. 

[3]  But  it  is  contended,  nevertheless,  that 
the  practical  operation  of  the  law  works  a 
discrimination  which  entitles  the  plaintiff  to 
the  protection  of  section  5219,  U.  S.  Revised 
Statutes.  This  contention  rests  upon  the  ar- 
gimient  that  the  taxation  of  shares  of  stock 
to  the  shareholders  is  the  practical  equiva- 
lent of  the  taxation  of  corporate  assets  to  the 
corporation;  that  two  formal  methods  of 
taxation  are  possible,  and  that  the  doing  of 
one  is  only  an  indirect  method  of  doing  the 
other.  Whichever  method  of  taxation  be 
adopted,  the  burden  of  the  tax  must  ultimate- 
ly fall  upon  the  shareholders.  It  Is  to  be  con- 
ceded that  the  two  methods  are  ordinarily 
equivalent  in  practical  ultimate  result  It 
is  to  be  conceded  also  that,  if  a  direct  tax 
were  levied  against  the  coriH>ratIon  Itself  up- 
on its  assets,  it  could  not  be  levied  upon 
securities  exempt  under  federal  statute. 
Does  it  follow  that  taxation  may  not  be  lev- 
ied against  the  shareholder  upon  his  shares 
of  stock  upon  the  basis  of  market  value,  re- 
gardless of  the  character  of  the  assets  which 
give  such  market  value?  A  corporation  at 
most  is  but  an  artificial  entity.  Under  sanc- 
tion of  law,  it  may  be  created  or  dissolved  by 
the  voluntary  action  of  its  shareholders.  It 
can  have  no  assets  except  such  as  are  per- 
mitted by  its  shareholders.  It  is  theirs  to 
give  or  to  ^ke  away.  The  value  of  the  cor- 
I)orate  assets  and  the  value  of  the  shares  of 
stock  are  necessarily  responsive.  One  flows 
into  the  other.  They  are  not  necessarily 
equal  either  in  a  legal  or  in  a  practical  sense. 
Ordinarily,  however,  they  are  in  a  practical 
sense  approximately  equal  The  fact  remains 
that  the  legal  title  to  the  assets  is  in  the  cor- 
poration. The  property  of  the  shareholders 
is  in  the  stock.  Under  the  law,  this  stock  Is 
clothed  with  all  the  attributes  of  property, 
and  may  he  bought  and  sold  as  such.  Its 
owner  is  subject  to  taxation  thereon.  There 
is  no  limitation  upon  the  power  of  the  state 
both  to  tax  the  shareholder  upon  his  stock 
and  also  to  tax  the  corporation  upon  Its  corpo- 
rate assets.  This  double  power  of  taxation  is 
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not  always — perhaps  not  often — exercised. 
It  may  fairly  be  scld  that  tbe  policy  of  this 
state  has  been  not  to  tax  both  the  corpora- 
tion upon  Its  assets  and  the  shareholder  up- 
on his  stock.  Such  is  the  policy  followed  In 
the  taxing  of  corporate  banking.  If  the  state 
were  exercising  herein  its  double  power  of 
taxation  and  were  to  tax  the  corpM-atlon  up- 
on its  assets,  the  right  of  exemption  would 
be  available  to  the  corporation.  This  fact 
however  could  not  avail  the  shareholder  to 
claim  the  exemption  in  the  taxation  of  his 
Bto<^ 

In  a  legal  sense,  a  share  of  stock  is  an  item 
of  property  separate  and  distinct  from  any 
asset  of  the  corporation,  although  the  extoit 
of  its  value  may  be  materially  dependent  up- 
on such  assets.  The  character  of  this  item 
of  property  and  its  liability  to  taxation  re- 
mains precisely  the  same,  whatever  the  lia- 
Mlity  of  the  corporation  itself  may  be  for 
taxes  upon  its  corporate  assets.  We  use  this 
argument  only  to  Illustrate  the  separate  Iden- 
tity of  a  stock  share  as  property.  We  neither 
hold  nor  suggest  that  the  state  has  this  dou- 
ble power  of  taxation  as  to  national  banks 
under  the  permission  of  section  5219.  l^e 
holding  In  Bank  of  California  v.  Richardson, 
248  U.  S.  476,  39  Sup.  Ct  165,  63  L.  Kd.  372, 
would  indicate  otherwise.  The  power  of  "one 
taxation,"  however,  is  quite  plenary  under 
section  5219,  and  is  subject  only  to  the  quali- 
fication that  there  be  no  discrimination 
against  national  banks  In  favor  of  a  corpo- 
rate or  individual  competitor.  The  taxation 
of  bank  shares  of  stock  to  the  shareholder  is 
not,  in  a  legal  sense,  the  taxation  of  the  cor- 
porate assets.  Such  tax  is  therefore  not  a 
tax  upon  exempt  securities  held  by  the  cor- 
poration as  a  part  of  its  assets.  Such  was 
the  holding  of  the  United  States  Supreme 
Court  in  Van  Allen  v.  Assessors,  3  Wall.  573, 
18  L.  Ed.  229,  and  in  Owensboro  National 
Bank  v.  Owensboro,  173  U.  S.  664,  19  Sup. 
Ct.  537,  43  L.  Ed.  850.  Such,  also,  was  the 
holding  of  the  Hannan  Case,  supra,  which  we 
purported  to  follow  in  the  original  opinion 
upon  the  federal  question  presented.  We 
hold  therefore: 

(1)  That  our  statute  creates  no  discrimina- 
tion agnlnst  national  banks  in  favor  of  any 
competition  whether  corporate  or  individual ; 
nor  is  it  made  to  appear  that  any  discrimi- 
nation results  from  the  practical  operation  of 
the  law  as  applied. 

(2)  That  the  shareholder  Is  not,  in  a  legal ; 
sense,  the  o^vner  of  the  exempt  securities  held  I 


by  the  corporation,  and  tliat  he  is  not  there- 
fore entitled  to  claim  exemption  thereunder. 
IlL  Petitlimer  brings  to  our  attention  a 
recoit  opinion  of  the  Supreme  Court  of  tb« 
United  States  handed  down  July  15,  1921, 
since  the  submission  of  the  petition  herdn,  in 
the  case  of  Merchants'  Nat.  Bank  t.  Ridi- 

mond,  256  U.  S.  ,  41  Sup.  Ct  619,  66  U 

EU. .    It  la  earnestly  urged  upon  ns  that 

this  opinion  supports  the  contention  of  the  pe- 
titioner, and  that  it  is  quite  decisive  thereof. 
It  appears  from  the  opinion  in  that  case  that, 
pursuant  to  certain  legislation  by  the  state 
and  certain  ordinances  by  the  dty  of  Rich- 
mond, Ind.,  a  certain  rate  of  taxation  at  $1.76 
per  $100  was  imposed  upon  all  banking  cor- 
porations, state  and  national;  whereas  a 
rate  of  only  95  cents  per  $100  was  Imposed 
upon  moneyed  capital  in  the  hands  of  in- 
dividuals who  were  competitors  with  the  na- 
tional banks  In  tbe-loan  market.  This  c<Mn- 
petltlon  extended  Into  millions  of  dollars,  and 
was  therefore  relatively  material  It  was 
held  that— 

"The  ordinance  and  statute  under  whidi  the 
stock  of  plaintiff  in  error  was  assessed  as  con- 
strued and  applied  exceeded  the  limitation  pre- 
scribed by  section  5219,  Revised  Statutes,  and 
hence  that  the  tax  is  invalid." 

We  are  unable  to  see  wherein  such  opinion 
runs  counter  to  our  present  holding. 

It  is  earnestly  urged  that  the  Hannan  Case, 
supra,  should  not  be  deemed  controlling  of 
the  case  at  bar.  The  emphasis  of  the  argu- 
ment in  support  of  the  contention  is  that  the 
exempt  securities  Involved  in  the  case  at  bar 
consisted  of  Federal  Reserve  stock  and  of 
recent  bond  Issues,  none  of  which  were  In- 
volved In  the  Hannan  Case,  and  none  of 
which  were  even  in  existence  at  the  time  the 
decision  was  rendered.  The  form  or  charac- 
ter of  the  exempt  securities  is  not  material  to 
the  decision.  The  ultimate  question  for  so- 
lution, both  In  the  Hannan  Case  and  In  this, 
was  and  is,  whether,  where  a  bank's  corpo- 
rate assets  Includes  United  States  securities 
exempt  from  taxation  under  federal  statute, 
such  right  of  exemption  attaches  to  the 
shares  of  stock  in  the  hands  of  the  share- 
holder. If  yea,  then  the  rule  or  principle 
applies  to  all  such  exempt  securities;  if  nay, 
it  can  apply  to  none. 

We  are  confirmed  in  our  conclusion  that 
our  former  opinion  must  be  adhered  to,  and 
the  petition  for  rehearing  is  accordingly  over- 
ruled. 
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ROCHE  V.  AMERICAN  SURETY  CO. 
(Na.  33821.) 

(Sopmne  Ooort  of  Iowa.    Sept.  27,  1921.) 

1.  Garnl«hmwt  «3>247— Evidence  In  action  or 
delivary  bond  held  to  show  fund  attached  did 
not  belong  to  defendant. 

In  an  action  against  a  surety  on  a  delivery 
bond  given  to  release  money  held  under  attach- 
ment aerred  on  a  garnishee  in  an  action  to  re- 
cover commissions  for  sale  of  realty,  evidence 
held  to  show  that  garnishee  was  not  indebted 
to  defendant  land  company  and  that  funds  at- 
tached were  held  by  him  as  attorney  to  pay  bal- 
ance due  on  lands  purchased  by  his  clients,  and 
Mcoring  release  of  vendor's  liens,  so  that,  un- 
der Code,  i  8911,  the  surety  could  show  as  a 
defmae  that  the  property  attached  did  not,  at 
time  of  levy,  belong  to  defendant  against  whom 
attachment  was  issued. 

2.  Judgment  «=>675( I) —Surety  on  delivery 
bond  held  not  estopped  by  Judgment  against 
attachment  defendant  from  setting  np  defense, 
that  attached  funds  did  not  belong  to  defend- 
ant. 

Tboagfa  a  surety  company,  which  reinsured 
the  liability  of  another  such  company  on  a  de- 
livery bond  given  to  release  a  sum  of  money 
held  under  attachment  served  on  a  garnishee 
in  an  action  by  an  agent  to  recover  commis- 
sions from  a  land  company  for  sale  of  real 
estate,  guaranteed  payment  of  attorney  tees  to 
insure  a  defense  by  the  land  company,  the  prin- 
cipal surety  was  not  estopped  by  a  judgment 
recovered  by  plaintiff  in  such  action  from  set- 
ting tip  in  an  action  on  the  bond  the  defense 
that  the  fund  in  the  hands  of  the  garnishee  did 
not  belong  to  the  land  company. 

Appeal  from  District  Conrt,  Jobnson  Coun- 
ty:   B.  G.  Popham,  Jndfse. 

Action  against  the  surety  upon  a  delivery 
bond.  Verdict  and  judgment  for  the  defend- 
ant by  dlrectlMi  of  the  court  The  material 
facts  are  stated  In  the  opinion.    Affirmed. 

W.  J.  Baldwin  and  Bemley  ft  Hnssell,  all  of 
Iowa  City,  for  appellant 

Meeser,  deannan  &  Olsen,  of  Iowa  City, 
for  appellee. 

ABTHUB,  J.  This  Is  an  action  against  the 
American  Surety  Company  as  surety  upon  a 
delivery  bond.  The  bond  was  given  to  re- 
lease a  sum  of  money  held  under  attachment 
in  an  action  brought  in  the  district  court  of 
Johnson  county  in  1912  by  Thomas  F.  Boche, 
who  is  also  the  plaintiff  in  this  action, 
against  the  Star  Land  Company  (a  corpora- 
tion located  at  Des  Moines,  Iowa,  and  having 
an  office  at  Kansas  City),  to  recover  $2,583.05, 
wbidi  plaintiff  alleged  was  due  him  as  com- 
mlsBions  for  the  sale  of  real  estate,  under  a 
written  contract  of  agency  with  the  Star 
L«nd  Company.    A  writ  of  attachment  was 
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issued  and  served  by  garnishing  W.  J.  Mc- 
Donald, an  attorney  at  Iowa  Clly,  Individu- 
ally as  a  supposed  debtor  of  the  Star  Land 
Company.  A  trial  of  the  main  action  follow- 
ed resulting  In  a  verdict  for  the  plaintiff, 
which,  upon  appeal  to  this  court,  was  revers- 
ed. Roche  V.  Star  Land  Co.,  176  Iowa,  84, 157 
NT.  W.  212.  Upon  a  retrial,  plaintiff  was  again 
successful,  recovering  a  Judgment  for  $1,724.< 
84,  TriOi  costs  amounting  to  $402.30.  Upon 
motion  of  plaintiff,  judgment  was  entered 
against  the  surety  on  the  delivery  bond  for 
the  amount  of  the  judgment  obtained  by 
plaintiff  against  the  Star  Land  Company. 
The  Judgment  against  the  surety  company, 
In  an  action  brought  by  It  for  that  purpose, 
was  later  canceled  and  set  aside.  Thereupon, 
Thomas  F.  Boche,  appellant  herein,  commenc- 
ed this  action  against  the  American  Surety 
Company  as  surety  upon  the  delivery  bond. 

At  the  conclusion  of  all  the  testimony,  the 
court  directed  the  Jury  to  return  a  verdict 
in  favor  of  the  defendant  A  verdict  was 
returned  accordingly  and  Judgment  entered 
against  the  plaintiff  for  costs. 

The  petition  of  plaintiff  In  the  origi- 
nal action  against  the  Star  Land  Company 
was  later  amended  by  plaintiff  in  several 
material  respects. 

The  amended  petition  contained  three 
counts,  whereas  the  original  petition  contain- 
ed but  one.  In  count  1,  plaintiff  alleged 
that  the  Star  Land  Company  was  indebted 
to  him  for  commissions  earned  under  a  ver- 
bal contract  therewith,  entered  into  on  or 
about  September  15, 1911,  in  the  sum  of  $887. 
In  count  2  he  sought  to  recover  for  commis- 
sions earned  under  the  written  contract  of 
agency  entered  Into  February  1,  1912,  and 
in  count  3  for  expenses  incurred  on  behalf 
of  the  Star  Land  Company  In  the  sum  of 
$125.50.  It  was  further  alleged  In  the 
amendment  to  the  petition  that  the  defend- 
ant was  entitied  to  credits  upon  the  several 
items  referred  to  therein  In  the  sum  of  $3,- 
053.70,  and  Judgment  was  asked  for  $3,018.80 
Instead  of  $2,583.05,  the  amount  demanded 
In  the  original  petition.  Two  subsequent 
amendments  amplif.Tlng  the  allegations  of 
the  amendment  here  referred  to  were  filed. 
They  did  not,  however,  change  the  causes  of 
action  set  up  in  the  amendment.  The  de- 
fenses pleaded  by  the  American  Surety  Com- 
pany in  the  case  at  bar  are :  First,  that  the 
Judgment  entere'd  in  favor  of  plaintiff  and 
against  the  Star  Land  Company  December 
9,  1916,  Is  void  because  entered  in  vacation ; 
second,  that  W.  J.  McDonald,  garnishee,  was 
not  at  tiie  time  notice  of  garnishment  was 
served  upon  him,  a  debtor  of  the  Star  Land 
Company,  but  that  the  money  in  his  posses- 
sion, which  plaintiff  sought  to  tie  up,  was 
held  by  him  as  attorney  for  Frank  G.  and 
Charles  C.  Myers,  who  had  purchased  some 
Texas  land  of  the  Star  Land  Company  under 
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a  written  contract,  the  material  terms  of 
which  will  be  referred  to  later;  third,  that 
the  funds  garnished,  in  the  hands  of  W.  J. 
McDonald,  did  not,  at  the  time  of  the  serv- 
ice of  the  notice  of  attachment,  belong  to 
the  Star  Land  Company;  and,  fourth,  that 
by  reason  of  the.  several  amendments  setting 
up  new  and  different  causes  of  action  filed 
by  plaintier  to  the  petition  In  the  original 
action  to  recover  commissions,  he  waived 
and  abandoned  the  attachment  and  thereby 
estopped  himself  from  maintaining  this  ac- 
tion against  the  surety  upon  the  delivery 
bond.  Counsel  for  appellant  moved  the  court 
to  strike  the  defendant's  plea  of  abandon- 
ment and  estoppel  from  the  answer  upon  the 
ground  that  same  did  not  constitute  a  de- 
fense. The  motion  was  overruled.  Whereup- 
on the  plaintiff,  appellant  herein,  by  way  of 
reply,  set  up  that  the  Star  Land  Company 
abandoned  the  defense  of  the  original  ac- 
tion commenced  by  Thomas  F.  Roche  to  re- 
cover commissions.  In  which  is  set  up  a  coun- 
terclaim^ for  damages  on  account  of  the  al- 
leged wrongful  and  malidous  suing  out  of  the 
attachment,  and  that  F.  F.  Messer,  one  of 
the  attorneys  for  the  Star  Land  Company  in 
the  first  trial  and  In  the  appeal  to  the  Su- 
preme Court,  was  employed  and  paid  by  the 
Southern  Surety  Company  to  present  the 
defense  of  the  Star  Land  Company  upon  the 
second  trial  of  the  case,  and  that  said  de- 
fense was  made  by  the  Southern  and  Ameri- 
can Surety  Companies  for  themselves  and  for 
their  own  benefit,  and  not  for  and  on  be- 
half of  the  Star  Land  Company;  that  such 
was  concealed  from  plaintiff,  who  did  not 
know  thereof;  that  it  was  the  duty  of  ap- 
pellee to  present  all  defenses  it  had  in  said 
action;  and  that,  having  failed  to  do  so,  he 
is  bound  absolutely  by  the  Judgment  entered 
and  estopped  from  now  making  defense  to 
the  action  on  the  delivery  bond.  Upon  mo- 
tion of  counsel  for  defendant,  this  plea  was 
stricken  from  the  reply.  Later,  however,  an 
amendment  thereto,  setting  up  substantially 
the  same  matters,  was  filed.  This  amend- 
ment was  not  challenged  by  defendant. 

The  errors  assigned  by  counsel  for  ap- 
pellant, and  relied  upon  for  reversal,  are  in 
substance,  tliat  the  court  erred  in  overruling 
his  motion  to  strike  the  defendant's  plea  of 
abandonment  of  the  attachment  and  estoppel 
from  the  answer;  in  striking  plaintiff's  plea 
of  estoppel  from  his  reply;  in  admitting 
certain  documentary  evidence  offered  by  de- 
fendant and  In  excluding  certain  other  docu- 
mentary evidence  offered  by  plaintiff  upon 
the  grounds  that  same  were  privileged  com- 
munications between  Messer,  attorney  for 
the  Star  Laud  Company,  or  his  co-counsel; 
also  in  refusing  to  withdraw  certain  defenses 
tendered  by  the  American  Surety  Company 
from  the  consideration  of  the  jury;  and 
finally  in  directing  a  verdict  for  the  defend- 
ant 


In  view  of  the  state  of  the  record  before 
us,  which  Includes  all  documentary  evidence 
admitted  over  the  objection  of  counsel  for 
plaintiff  and  also  that  excluded  by  the  court 
upon  the  objection  of  counsel  for  defendant, 
we  are  enabled,  to  review  the  ruling  of  the 
court  upon  defendant's  motion  for  a  direct- 
ed verdict,  the  same  as  though  all  of  the  tes- 
timony offered  by  plaintiff  had  been  received 
in  evidence. 

The  one  vital  and  controlling  question  upon 
this  appeal,  as  we  view  it,  is:  Was  the  fund 
garnished  In  the  hands  of  W.  J.  McDonald, 
attorney  for  the  Myers  Bros.,  the  property  of 
the  Star  Land  Company?  The  material  facts 
bearing  upon  this  question,  which  are  not 
disputed  In  the  evidence,  are,  in  substance, 
as  follows :  On  September  29, 1911,  Prank  G. 
and  Charles  C.  Myers,  brothers,  entered  Into 
a  written  contract  with  the  Star  Land  Com- 
pany for  the  purchase  of  a  tract  of  land  situ- 
ated in  Hidalgo  county,  Tex.  The  agreed 
purchase  price  of  the  land  was  $7,000,  to  be 
paid,  $300  cash  upon  the  execution  of  the 
contract,  the  remainder  in  three  payments, 
as  follows:  $3,000  March  1,  1912;  $2,000 
March  1,  1913;  $1,600  March  1,  1914.  Each 
of  the  deferred  payments  was  evidenced  by 
a  promissory  note  payable  to  the  Star  Land 
Company.  Later,  a  controversy  arose  be- 
tween tiie  Star  Land  Company  and  Myers 
Bros.,  which  resulted  in  the  employment  by 
the  latter  of  W.  J.  McDonald  to  repressent 
them  In  the  adjustment  thereof  and  to  make 
settlement  of  the  purchase  of  the  Texas  land. 
Myers  Bros.,  for  the  purpose  of  carrying  out 
its  contract,  turned  $3,602.50  over  to  McDon- 
ald to  be  remitted  to  the  Star  Land  Com- 
pany at  Kansas  City,  Mo.,  as  soon  as  a  sat- 
isfactory settlement  of  the  dispute  between 
them  was  reached.  Before  the  money  was 
remitted,  but,  as  we  understand  the  record, 
after  a  settlement  had  !)een  agreed  upon, 
notice  of  garnishment  was  served  upon 
McDonald  as  a  supposed  debtor  of  the  land 
company.  After  the  execution  of  the  delivery 
l>ond,  which  followed  shortly,  McDonald 
forwarded  the  money  received  from  Myers 
Bros,  to  the  Southwest  National  Bank  of 
Commerce  at  Kansas  City,  Mo.,  with  direc- 
tions that  same  be  applied  upon  the  indebted- 
ness represented  by  the  two  notes  above  re- 
ferred to  and  last  maturing.  The  reason  for 
sending  the  money  to  the  bank  at  Kansas 
City  was  to  Insure  the  proper  application 
thereof  upon  two  vendor's  lien  notes  for 
$972.S0,  and  $1,459.20  respectively,  whldi 
were  liens  upon  the  land,  and  the  release  of 
these  liens.  The  correspondence  reveals  that 
the  Star  I>and  Company  desired  Myers  Bros, 
to  assume  the  vendor's  liens  and  to  take  up 
the  notes  by  paying  the  difference  between 
the  amount  thereof  and  the  vendor's  lien 
notes.  Myers  Bros.,  however,  preferred  to 
pay  the  whole  sum  due  and  obtain  a  release 
of  the  vendor's  liens.    An  agreement  between 
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the  Star  lAnd  Company  and  McDonald  re- 
Bnlted  in  this  arrangement  being  made. 

It  appears  without  dispute  in  the  evidence 
that  the  Star  Land  Company  did  not  hold  the 
vendor's  liens,  but  that  they  were  held  by  a 
bank  in  New  Orleans  as  collateral  security  to 
a  loan  made  by  one  John  J.  Conway.  These 
notes  were,  however,  upon  request,  forward- 
ed by  the  New  Orleans  bank,  together  with 
appropriate  releases  executed  by  Conway,  to 
the  Kansas  City  bank,  which  forwarded  the 
same  to  McDonald  to  bel  turned  over  to  Myers 
Bros.  The  evidence  is  not  quite  so  clear  as 
to  who  was  entitled  to  the  balance  due  on  the 
purchase  price,  which  amounted  approxi- 
mately to  $1,017.63.  So  far,  however,  as  the 
record  discloses  any  facts  on  this  point,  it  is 
to  the  effect  that  the  notes  were  not  held 
by  the  Star  Land  Company.  This  Is  shown 
In  part  by  a  letter  from  one  of  It  officers, 
in  wMcb  It  is  stated  that  the  notes,  which 
bad  been  turned  over  to  some  other  person 
by  the  land  Company,  had  been  located  and 
would  be  forwarded  In  a  few  days  for  pay- 
ment The  notes,  when  received  by  Mc- 
Donald, In  fact,  bore  the  cancellation  stamp 
of  the  Star  Land  Company. 

[1]  From  the  foregoing  statement,  it  Is 
manifest  that  McDonald,  who  was  garnished 
as  an  Individual  and  not  in  his  representa- 
tive capacity,  was  in  no  wise  Indebted  to  the 
Star  Land  Company,  and  that  the  funds  In 
his  hands  were  held  by  him  solely  In  his  ca- 
pacity as  attorney  for  Myers  Bros,  for  the 
purpose  of  paying  the  balance  due  on  the 
pnrcbase  price  of  the  Texas  land  and  secur- 
ing the  release  of  the  vendor's  liens.  This 
question  aside.  Is  it  not  equally  manifest  that 
the  funds  in  the  hands  of  the  gamlRhee  were 
not  the  property  of  the  Star  Land  Company? 

Section  3911  of  the  Code,  which  Is  aa  fol- 
lows: 

"In  an  action  brought  upon  such  bond,  it 
•hall  be  sufficient  defense  that  the  property  for 
the  delivery  of  which  the  bond  was  given  did 
not,  at  the  time  of  the  levy,  belong  to  the  de- 
fendant against  whom  the  attachment  waa  !•• 
Bued,  or  was  exempt  from  aeicure  under  such 
attachment" 

— I)ermlt8  the  surety.  In  an  action  against  it 
upon  a  delivery  bond,  to  show  as  a  complete 
defense  that  the  property  attached  did  not, 
at  the  time  of  the  levy,  belong  to  the  defend- 
ant against  whom  the  attachment  was  issued. 
U  McDonald  caused  the  vendor's  lien  notes 
to  be  paid  and  obtained  a  release  of  the 
liens,  payment  must  be  made  either  to  the 
holder  or  the  New  Orleans  bank,  and  not 
to  the  Star  Land  Company.  If,  on  the  other 
hand,  the  Texas  land  was  conveyed  to  Myers 
Bros.,  subject  to  the  vendor's  lien  notes, 
$2,432  of  the  money  held  by  McDonald  be- 
longed absolutely  to  his  clients.  The  only 
possible  question  as  to  the  ownership  of  any 
part  of  the  money  In  the  hands  of  the  gar- 


nishee Is  that  represented  by  the  dliference 
between  the  amount  of  the  vendor's  lien 
notes  and  the  balance  due  on  the  purchase 
price  of  the  land,  which  was  approximately 
$1,000.  The  record  as  to  the  ownership  of 
the  two  notes  for  $2,000  and  $1,500,  respec- 
tively. Is  not  very  clear ;  but  as  the  evidence 
upon  this  point  is  undisputed,  a  finding  by 
the  Jury  that  It  was  the  property  of  the 
Star  Land  Company  could  not  stand.  In 
what  we  have  said  thus  far,  we  have  given  no 
consideration  to  the  Interest  of  Myers  Bros. 
in  the  fund  held  by  the  garnishee  for  the 
protection  of  their  rights  under  the  adjust- 
ment of  the  controversy  between  tbera  and 
the  Star  Land  Company  as  afTecting  the  sus- 
ceptibility of  the  fund  to  garnishment.  We 
conclude,  however,  upon  this  point  that  the 
undisputed  evidence  shows  that  the  money 
garnished  was  not  the  property  of  the  land 
company. 

[2]  II.  It  follows,  from  this  conclusion, 
that  the  ruling  of  the  court  upon  defendant's 
motion  to  direct  a  verdict  in  its  favor  must 
be  sustained  unless  appellee  is  bound  by  the 
judgment  entered  in  the  original  action  and 
estopped  thereby  and  the  other  matters  plead- 
ed by  plalntlfT  in  his  reply  to  set  up  this  de- 
fense. In  discussing  this  question,  we  shall 
Ignore  the  ruling  of  the  court  upon  the  mo- 
tion to  strike  this  plea  from  the  original 
reply,  and  treat  the  amendment  thereto  the 
same  as  though  It  In  fact  embodied  aU  of  the 
allegations  stricken  from  the  reply. 

One  W.  F.  Zumbrunn,  an  attorney  at  Kan- 
sas City,  Mo.,  appeared  with  Frank  F.  Mes- . 
ser,  an  attorney  at  Iowa  City,  for  the  Star 
Land  Company  In  the  defense  of  the  original 
action  brought  against  It  by  Boche  for  com- 
missions. After  the  judgment  obtained 
from  the  first  trial  was  reversed  by  this  court 
and  the  case  sent  back  for  retrial,  Messer 
refused  to  proceed  with  the  second  trial 
until  a  satisfactory  arrangement  was  made 
by  the  Star  Land  Company  for  the  payment 
of  bis  fees.  On  November  14th,  he  advised 
Zumbrunn  that  the  case  was  assigned  for 
trial  November  27th  and  that  It  would  be 
reached  promptly  on  that  date  and  suggested 
that  he  make  arrangement  for  the  trial.  No 
reply  appears  to  have  been  received  to  this  let- 
ter from  Zumbrunn ;  but  It  Is  shown  that  Ethel 
King,  his  stenographer,  replied  to  a  second 
similar  letter  from  Messer  bearing  date  No- 
vember 20th,  Informing  him  that  Mr.  Zum- 
brunn was  In  Louisiana  and  was  expected 
back  the  following  Thursday,  which  would  be 
after  the  date  set  for  trlaL  Messer  obtain- 
ed a  short  delay  of  the  trial,  and  on  Novem- 
ber 29th  forwarded  two  telegrams  to  the 
Southern  Surety  Company  at  St  Louis, 
stating  in  effect  that  unless  his  fees  were 
guaranteed  by  some  responsible  party  he 
would  withdraw  his  appearance  and  let  the 
plaintlir  take  judgment  On  December  1st 
the  Southern  Surety  Company  wired  Messer 
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guaranteeing  payment  of  his  fee  for  the 
trial  of  the  case,  whereupon  the  trial  began 
on  December  4th  end  was  concluded  on  the 
9th.  No  ofDcer  or  representative  of  either 
the  Southern  Surety  Company  or  the  Ameri- 
can Surety  C!ompany  was  present  at  the 
trial  or  participated  therein.  No  other  or 
further  arrangement  was  made  with  Messer 
by  either  of  the  surety  companies.  Later, 
bowoT^,  he  became  the  attorney  of  the 
American  Surety  Company,  for  which  he 
appeared  in  the  action  brought  by  it  in  equity 
to  set  aside  and  cancel  the  Judgment  render- 
ed against  it  upon  motion  of  plaintififs  at- 
torney as  preTiousIy  stated.  The  conduct  of 
the  defense  made  by  Messer  and  the  other 
members-  of  his  firm  was  for  the  Star  LAnd 
Company.  Messer  had  been  employed  by 
the  land  company  and  had  not  withdrawn  as 
its  attorney.  The  surety  companies  had  no 
control  thereover,  or  authority  to  direct  the 
proceedings.  Of  course,  they  were,  as  Messer 
knew,  interested  in  the  result  of  the  trial, 
as  tlieir  liability  depended  upon  whether  or 
not  a  judgment  was  obtained  by  Rochfe 
against  the  Star  Land  Company.  The  Ameri- 
can Surety  Company  was  not  a  party  of  rec- 
ord, did  not  employ  or  pay  Messer,  and  is 
not  by  the  mere  act  of  the  Southern  Surety 
Company,  with  whom  it  had  reinsured  its 
liability  upon  the  delivery  bond,  guarantee- 
ing the  payment  of  attorney  fees  to  insure  a 
defen.'*  by  the  Star  Land  Company,  estop- 
ped from  setting  up  the  defenses  above  dis- 
cussed. The  authorities  relied  upon  by  coun- 
sel for  appellant  do  not  go  to  the  extent  of 
holding  that  one  not  a  party  to  the  record 
who  guarantees  the  payment  of  attorney 
fees  for  the  defendant,  and  who  assumes  and 
has  no  control  of  the  proceedings  and  does 
not  direct  the  same.  Is  bound  by  the  Judg- 
ment entered,  as  will  appear  from  a  careful 
reading  thereof.  McNamee  ▼.  Moreland,  26 
Iowa,  96;  Stoddard  v.  Thompson,  31  Iowa, 
80;  Conger  v.  Chllcote,  42  Iowa,  18;  Marsh 
v.  Smith,  73  Iowa,  295,  34  N.  W.  866;  Mont- 
gomery V.  Alden,  133  Iowa,  675,  108  N.  W. 
234,  119  Am.  St  Rep.  648.  Indeed,  McCon- 
nell  V.  Poor,  113  Iowa,  133,  84  N.  W.  968, 
62  L.  R.  A.  312  and  Goodnow  v.  Litchfield,  68 
Iowa.  275,  19  N.  W.  226,  lend  support  to  the 
contrary  view. 

In  our  opinion,  the  evidence  offered  by  the 
plaintiff,  as  well  as  the  record  as  a  whole, 
tails  to  establish  his  plea  of  estoppel.  He 
was  not  therefore  prejudiced  by  any  of  the 
rulings  complained  of.  Having  arrived  at 
this  conclusion,  none  of  the  remaining  ques- 
tions discussed  by  counsel  require  considera- 
tion. 

It  follows,  therefore,  that  the  judgment  of 
the  court  below  must  be,  and  is,  aftirmed. 

EVANS,  C.  J.,  and  STEVENS  and  FA- 
VILLB,  JJ.,  concur. 


BOROUGH  V.  MINNEAPOLIS  *,  ST.  L.  RY. 
CO.     (No.  33553.) 

(Supreme  Court  of  Iowa.    Sept  27,  1921.) 

1.  >Yltnesse8  <e=3389— Conrt  mm4  !b  aot  ad- 
mitting Impeaching  testimony,  when  witness 
denied  making  InoonslstMt  atatement. 

Where  a  material  witness  for  plaintiff  de- 
nied on  the  stand  that  he  bad  in  a  conversa- 
tioo  with  defendant's  witness  stated  that  a 
certain  written  paper  signed  by  him  was  trus, 
held,  that  the  court  erred  in  not  permitting  de- 
fendant's witness  to  testify  that  he  did  make 
such  statement  being  material  as  impeaching 
testimony. 

2.  Appeal  and  error  «E3l03l(i)— Error  pr^ 
sumed  prejudicial. 

When  error  appears,  prejudice  is  presumed 
to  result  therefrom,  and  it  cannot  be  disregard- 
ed, unless  from  the  record  it  appears  that  the 
error  has  worked  do  prejudice  to  the  objecting 
party. 

3.  Witnesses  4=3388(10)— Proper  fonndatlon 
held  laid  for  Impeaching  witness. 

Where  witness,  sought  to  be  impeached,  re* 
called  in  cross-examination  conversation  refer- 
red to  by  Impeaching  witness,  there  was  no 
merit  in  an  objection  that  no  proper  foundation 
was  laid  as  to  time  and  place. 

4.  Witnesses  «=»39(V— Impeaching  evidanca  held 
admissible. 

Where  witness  denied  that  he  made  state- 
ments as  shown  in  a  written  statement  signed 
by  him,  which  was  introduced  in  evidence, 
testimony  as  to  a  conversation  wherein  such 
witness  stated  that  the  written  statement  was 
tme  was  relevant  and  competent  impeaching 
testimony. 

5.  Witnesses  <=>379(l),  383— May  be  Impeach- 
•d  by  proof  of  former  Inconslsteat  stat»- 
msnts  material  to  Issve. 

A  witness  may  be  impeached  by  proof  of 
former  statements  inconsistent  with  his  pres- 
ent testimony;  but  of  coarse,  to  impeach  a 
witness  by  proof  of  contradictory  statements, 
they  must  be  material  to  the  issue. 

6.  Appeal  and  error  «=»I066— Prejndloial  error 
to  submit  grounds  of  negllgenoe  not  snpperted 
by  evidence. 

It  was  prejudicial  error  to  submit  to  jury 
issues  of  negligence  that  were  without  sup- 
port in  the  evidence,  by  permitting  recovery 
if  the  defendant  was  negligent  "in  some  one  or 
more  of  the  particulars  claimed,  and  substan- 
tially as  alleged  by  plaintiff  in  bis  petition," 

7.  Damages  «=>2ie(5)— iastmctloa  m  to  llfo 
expectancy  held  erroneous. 

In  action  for  personal  injuries,  the  conrt 
erred  in  charging  that,  in  determining  life  ex- 
pectancy, "You  must  take  into  consideration 
the  condition  of  his  health  at  the  time  of  his 
injury,  and  all  facts  and  circumstances  bearing 
thereon,  as  shown  by  the  evidence,  if  any,  and 
as  bearing  upon  the  question  of  how  long  the 
plaintiff  would  be  likely  to  live;"  the  jury  not 
being  told  that  they  should  take  Into  consider- 
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ation  plaintiff's  expectancy  in  bia  injured  condi- 
tion. 

Appeal  from  District  Court,  Keolcuk  Coun- 
ty ;  Cliarles  A.  Dewey,  Judge. 

Action  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  tbe 
negUgence  of  the  defendant  in  operating  one 
of  Its  trains  over  a  public  crossing.  The 
case  was  tried  to  a  jury,  which  resulted  in  a 
verdict  for  the  plaintiff,  and  Judgment  was 
entered  on  the  verdict  The  case  was  here 
on  appeal  once  before  (Borough  v.  Minneapo- 
lis &  St.  Louis  Ry.  Co.,  184  Iowa,  210,  167 
N.  W.  177),  and  the  facts  there  set  out  are 
substantially  tbe  same  in  this  record.  We 
need  not  repeat  the  facts,  except  as  neces- 
sary in  discussing  the  errors  complained  of. 
Defendant  appeals.    Reversed  and  remanded. 

James  A.  Devitt,  of  O^kaloosa,  and  Stock- 
man &  Baker,  of  Sigoumey,  for  appellant. 

C.  C.  Orvis,  of  Oskaloosa,  and  F.  M.  Beat- 
ty  and  Talley  &  Snakenberg,  all  of  Sigoumey, 
for  appellee. 

ARTHUR,  J.  Defendant  assigns  as  er- 
ror the  refusal  of  the  court  to  admit  tbe 
testimony  of  the  defendant's  witness  Marq 
Barr,  ofTered  to  Impeach  plaintiff's  witness 
L.  C.  Northup.  The  record  su£9cient  for  the 
consideration  of  this  claimed  error  is  as 
follows: 

A  coroner's  inquest  was  held  on  the  night 
of  the  accident,  August  14, 1914.  L  C.  North- 
up  was  a  witness  at  the  inquest,  and  testified: 

"We  could  see  the  freight  train  standing  there 
by  the  headlight  of  the  passenger  train.  The 
freight  train  was  coupled  together  as  far  as  I 
Imow.  I  told  them  we  liad  better  hold  up  a  lit- 
tle, but  they  thought  we  could  make  it  and  get 
between  the  two  trains.  I  jumped  out.  of  the 
buggy  to  the  right." 

Three  days  later,  on  August  17th,  Northup, 
at  the  request  of  Marq  Barr,  an  employ^ 
of  defendant,  made  a  signed  statement  of 
what  occurred  at  the  time  of  the  accident: 

"I  and  Borough  were  in  the  seat,  and  Smith- 
art  was  on  our  knees.  When  we  came  to  the 
M.  &  St.  li.  crossing  east  of  the  depot,  we  saw 
a  freight  train  standing  on  the  railroad  track 
with  the  train  cut  for  the  crossing.  I  heard  the 
passenger  train  coming,  and  said,  'I  don't  be- 
Ueve  we  can  make  it,'  and  Smithart  and  Bor- 
ough both  said  they  liiought  they  could.  I  did 
not  realize  the  train  was  so  close.  About  the 
time  the  mare  was  going  on  the  track,  I  then 
realized  we  were*  in  great  danger.  I  then 
jumped  out,  and  saved  myself.  The  freight 
train  was  standing  still  when  I  called  the  at- 
tention of  the  others  about  the  train  coming. 
Could  not  tell  how  far  away  it  was.  Could  see 
the  headlight  on  the  engine.  •  •  *  When  I 
first  heard  the  train  coming,  I  think  we  were 
about  15  or  20  feet  from  the  freight  train.  The 
driver  did  not  halt  the  horse  as  I  remember  it 
I  could  not  tell  anything  about  the  speed  of 
the  train.  I  don't  think  Smithart  said  be  was 
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going  to  drive  between  the  cars,  but  simply 
said  be  thought  he  could  make  it"  ' 

On  this  trial  Northup  testified: 

"Smithart  was  driving.  I  was  sitting  on 
the  right  side,  Borough  on  the  left  side.  Smith- 
art  sitting  in  our  laps.  The  horse  was  trav- 
eling at  an  ordinary  gait  I  noticed  a  train 
of  cars  on  the  right  of  way.  It  was  cut  for 
the  crossing.  I  judge  it  was  30  feet  Iietween 
the  cars.  We  drove  up  onto  the  track,  and  as 
the  passenger  train  came  it  jammed  together. 
I  didn't  observe  the  passenger  train.  I  didn't 
hear  any  train  on  the  right  of  way  that  night. 
The  first  I  saw  the  passenger  train  was  before 
we  got  on  the  M.  &  St  L.  tracks.  I  didn't  see 
the  passenger  train  until  it  was  within  20  feet 
of  the  crossing.  I  think  it  was  about  140  feet 
from  the  crossing  down  to  the  head  of  the 
freight  engine.  There  was  some  smoke  from 
the  freight  engine.  It  obstructed  the  view  some 
to  the  east.  I  didn't  read  over  the  statement 
I  made  to  Barr,  and  it  was  not  read  over  to 
me.  I  made  the  statement  to  Barr  that  I  made 
as  a  witness." 

On  cross-examination  Northup  was  aaked: 

"Q.  Didn't  yon  say  to  Mr.  Barr:  'I  heard 
the  passenger  train  coming,  and  I  said  I  didn't 
believe  we  could  make  it,  and  Smithart  and 
Borough  both  said  they  thought,  we  could.  I 
didn't  realize  that  the  train  was  so  close. 
About  the  time  the  mare  was  going  on  the  track 
I  then  realized  we  were  in  danger.  I  then 
jumped  out  and  saved  myself.'  A.  I  do  not 
know. 

"Q.  Didn't  he  read  that  over  to  yon  from  the 
paper?    A.  I  don't  remember." 

"Q.  Didn't  you  make  that  statement  to  Barr 
in  the  presence  of  the  deputy  sheriff?  A.  No, 
sir." 

Concerning  the  written  statement  made 
hy  Northup,  Barr  testified:  , 

"I  met  Northup  at  the  sheriff's  office.  Tbe 
deputy  sheriff,  Mr.  Rathbun,  was  present 
The  statement  was  made  to  me  in  the  sheriffs 
office  at  Sigoumey.  I  told  Mr.  Northup  at 
tbe  time  that  I  represented  the  railroad  com- 
pany. He  signed  tbe  statement  in  my  pres- 
ence, and  in  the  presence  of  Mr..  Rathbun.  I 
read  it  over  to  him,  and  went  over  it  with  him. 
I  read  it  to  him  exactly  as  it  is  written." 

J.  J.  Bathbnn,  deputy  sheriff,  testified: 

"I  was  present  in  the  sheriff's  office  when 
Northup  came  there  and  talked  this  matter 
over  with  Barr.  I  heard  the  conversation  be- 
tween them.  I  heard  the  statement  contained 
in  tbe  signed  statement  I  saw  Mr.  Northup 
sign  it.  The  statement  was  read  over  by  Mr. 
Barr  to  Mr.  Northup  just  as  it  appears  hi  the 
written  statement.  It  was  read  over  to  Mr. 
Barr,  and  Mr.  Northup  followed  the  reading 
with  Mr.  Barr.  After  it  was  read  over  in  my 
presence,  Northup  signed  it." 

On  the  trial,  Northup,  as  a  witness  on 
cross-examination,  admitted  that  after  the 
former  trial  he  had  a  conversation  with  Mr. 
Barr,  but  specifically  denied  that  in  that 
conversation  he  had  reiterated  to  Barr  the 
truth  of   the   statements   contained   in  the 
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written  statement,  the  record  on  this  point 
being: 

"Q.  You  bad  a  talk  vith  Mr.  Barr  recently 
about  tbis  transaction,  did  you  not?  A.  Not 
very  much;  no,  sir. 

"Q.  You  said  to  faim  in  that  conversation  that 
the  statement  that  yon  had  signed  was  a  true 
account  of  the  transaction  7    A.  No,  sir. 

"Q.  Yon  did  not  say  that  to  him?    A.  No,  sir. 

"Q.  Did  you  not  tell  him  that  it  was  all  true 
that  you  had  said  to  him?    A.  No,  sir." 

The  defendant  called  Barr  as  a  witness, 
the  record  of  hia  examination  being  as  foV 
lows: 

"I  had  a  talk  with  Northup  in  Sigoumey 
some  time  after  the  first  trial.  Q.  And  what, 
\t  anything,  did  he  (Northup)  state  in  that 
conversation  in  relation  to  this  statement  (the 
written  statement  signed  by  Northup)  ?"  Ob- 
jection: Plaintiff  objects  as  incompetent,  irrel- 
evant, and  immaterial,  witness  not  being  a  party 
to  the  suit,  a  mere  witness  In  tbis  case,  and 
calling  for  hearsay  testimony.  Objection  sus- 
tained.   Defendant  excepts. 

Offer:  "The  defendant  offers  to  show  by  this 
witness  that  in  a  conversation  with  the  witness 
Northnp,  after  this  statement  was  taken,  and 
after  the  first  trial  of  this  case,  that  the  witness 
Northup  said  to  this  witness  (Barr)  that  the 
statement  that  he  had  given  him  in  the  sheriff's 
office  at  Sigourney  was  the  truth  about  what 
had  occurred  and  the  manner  in  which  the  acci- 
dent had  occurred,  and  that  every  statement 
contained  in  said  written  statement  was  the 
truth  as  to  how  the  accident  had  occurred  at 
Martinsburg,  at  the  time  the  plaintiff  in  this 
case  was  injured."  Plaintiff  makes  the  same 
objection  to  the  offer  of  defendant.  Sustained. 
Defendant  excepts. 

[1,2]  In  brief  the  record  discloses:  That 
Northnp  was  a  material  witness  for  the 
plaintiff;  that  Northup  had  testified  on  the 
original  trial  of  this  case,  and  that,  as  a 
witness  on  this  trial,  he  was  asked  if,  after 
the  first  trial,  and  after  he  had  testified  con- 
tradicting his  written  statement  given  to 
Barr,  be  did  not  have  a  talk  with  Barr;  that 
he  admitted' having  a  talk  with  Barr  after 
the  first  trial,  but  specifically  denied  that  in 
such  conversation  he  had  told  Barr  that  the 
written  statement  he  had  given  him  was 
true.  Barr  was  placed  on  the  stand,  and  by 
him  defendant  offered  to  prove  that  after 
the  first  trial  he  had  a  conversation  with 
Northup  in  which  Northup  stated  to  Barr, 
In  substance,  that  the  written  statement 
which  ho  had  given  was  the  truth  about  the 
transaction.  Certainly  this  evidence  was 
admissible,  and  the  ruling  of  the  trial  court 
was  clearly  erroneous.  The  testimony  of- 
fered was  competent  and  material  as  im- 
peaching testimony,  and  it  was  error  to  re- 
ject it.  State  y.  Gray,  43  Or.  44G,  74  Pac. 
927;  State  v.  Gary,  159  Ind.  504,  65  N.  E. 
527;  State  v.  Rudd,  97  Iowa,  389,  66  N.  W. 
748.'  In  substance  we  have  often  said,  and 
in  McNamara  v.  Corporation  of  Now  Mel- 
leray,  88  Iowa,  502,  55  N.  W.  322,  we  say: 


"When  errors  appear,  preJnAce  ta  presumed 
to  result  therefrom,  and  it  cannot  be  disre- 
garded, unless  from  the  record  it  appears  that 
the  error  has  worked  no  prejudice  to  the  ob- 
jecting party." 

[3]  Counsd  for  appellee  nrges  tbat  the 
proper  foundation  was  not  laid  in  cross-ex- 
amination of  Northnp  for  the  introduction  of 
Barr  as  an  impeaching  witness,  because  the 
place  and  time  of  the  daiined  conversatioa 
were  not  definitely  fixed.  Witness  Northup 
recalled  the  conversation  referred  to,  and  ad- 
mitted having  it,  making  it  unnecessary  to 
further  identify  the  conversation.  State  t. 
Gray,  4S  Or.  446,  74  Pac.  827. 

[4]  It  is  urged  by  coonsd  for  appdlee 
that  the  written  statement  made  by  Northup 
to  Barr  was  In  evidence  for  comparison  with 
the  oral  testimony  of  the  witness,  and  that 
it  would  add  nothing  in  ascertaining  the 
truth  to  receive  the  offered  testimony  of 
Barr,  and  thereby  attempt  to  prove  that 
Northup  had  afterwards  confirmed  the  facts 
recited  in  the  written  statement.  Perhaps 
this  contention  woqld  be  logical  if  Northup 
had  not,  in  his  oral  testimony,  said  that  be 
never  made  the  statements  as  they  appeared 
in  the  written  statement, '  and  conveyed  the 
Idea  that  he  gave  to  Barr  the  same  facts  that' 
he  related  as  a  witness,  but  that  Barr  did 
not  correctly  record  him.  In  other  words, 
the  witness  Northup  disputed  the  facts  -in 
the  written  statement.  Under  tbat  state  of 
the  record  the  testimony  offered  was  relevant 
and  competent   Impeaching  testimony. 

[S]  There  is  hardly  any  more  famlUar 
practice  than  of  impeadilng  a  witness  by 
proof  of  his  former  statements  wbicb  are  in- 
consistent with  his  present  testimony.  Sncb 
attempted  Impeachment  Is  a  direct  attack 
upon  the  testimony  of  the  witness.  In  gen- 
eral it  may  be  said  that  the  credibility  of  the 
witness  may  be  attacked  by  the  testimony  of 
other  witnesses  that  the  facts  which  he  has 
testified  are  other  than  he  had  stated.  One 
of  the  most  frequent  methods  of  discrediting 
the  testimony  of  a  witness  is  to  show  that  be 
has  made  prior  statements  which  are  incon- 
sistent with,  or  which  contradict,  his  testi- 
mony at  the  trial.  Of  course,  tp  Impeach  a 
witness  by  proof  of  contradictory  statements, 
they  must  be  material  to  the  issue.  There 
can  be  no  question,  we  think,  as  to  the  ma- 
teriality of  the  proof  offered  in  the  instant 
case. 

Northnp  first  testified  at  the  coroner's  In- 
quest, and  a  few  days  later  made  the  written 
statement  to  Barr.  His  'testimony  at  the 
inquest  and  his  written  statemeiit  are  in 
substantial  accord.  There  is  a  wide  diCTer- 
ence  between  the  facts  related  by  the  wit- 
ness before  the  coroner  and  in  the  signed 
statement,  and  the  testimony  of  the  witness 
on  this  trial.  Northup  was  the  only  living 
witness  to  the  accident  except  the  plaintiff. 
When  the  case  was  before  us  on  the  former 
appeal,  concerning  Northnp,  we  said: 
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"Nortfanp,  trbo  escaped  by  jamping  from  the 
buggy,  was  a  witness,  and  gave  a  strangely  dif' 
ferent  accoant  of  the  conditions  there  [at  the 
coroner's  inqneat]  from  that  giren  by  him  on 
this  tilaL" 

W«  farther  aald: 

"Both  statements  of  this  witness  cannot  be 
true.  If  he  has  deliberately  falsified  in  one  in- 
stance, it  is  quite  impossible  to  tell  from  his 
testimony  what  the  fact  really  is." 

Bnles  governing  the  Introdactlon  of  Im- 
peaching or  discrediting  testlniony  cannot  be 
stretched  for  the  purpose  of  meeting  ex- 
igencies, bat  we  think,  under  the  approved 
rulea  of  practice,  that  the  testimony  of  Barr 
offered  was  admissible.  The  "strangely  dif- 
ferent account  of  the  conditions"  related  by 
Northnp  as  a  witness,  from  those  given  by 
'bim  before  the  coroner  and  In  the  signed 
statement,  seems  to  call  for  the  admission  of 
all  competent  testimony  tending  to  discredit 
him  as  a  witness. 

[I]  Defendant  assigns  entMr  in  the  giving 
of  Instraction  Na  2,  that  the  court,  instead 
of  submitting  the  specific  grounds  of  negli- 
gence, r^erred  the  Jury  to  ttie  negligence 
alleged  in  ptaintiffB  petition,  and  this  sub- 
mitted to  the  jury  issues  of  negligence  that 
were  without  support  in  the  evidence.  The 
instruction  stated  that  the  plaintiff  must  es- 
tablish, In  order  to  recover,  that  the  defend- 
ant company  was  negligent  "in  some  one  ot 
more  of  the  particulars  claimed,  and  sub* 
stantlally  as  alleged  by  plaintiff  in  his  peti- 
tion." Five  grounds  of  negligence  were  al- 
leged. One  ground  was  that  the  defendant 
was  operating  the  passenger  train  without 
having  a  headlight  on  the  engine;  another 
that  the  freight  train  was  backed  over  the 
crossing  with  negligent  speed.  The  complaint 
Is  that  this  permitted  the  Jury  to  find  that 
the  defendant  was  guilty  of  negligence  as  to 
charges  of  negligence  set  out  in  the  state- 
ment of  the  Issues,  which  were  copies  from 
the  i)etition,  of  which  there  was  no  evidence, 
and  which  were  therefore  not  properly  sub- 
mitted to  the  Jury.  Among  the  grounds  of 
negligence  alleged  in  plaintiff's  -petition,  and 
copied  into  the  statement  of  Issues,  were  the 
above-mentioned  grounds  as  to  the  headlight, 
and  the  speed  with  which  the  freight  train 
was  closed  up  over  the  crossing.  We  have  been 
.  unable  to  discover  any  evidence  In  the  record 
bearing  on  these  two  specifications  of  negli- 
gence, and  because  of  its  absence  we  are  of 
the  opinion  that  these  two  Issues  of  negli- 
gence onght  not  to  liave  been  submitted  to 
the  Jury,  and  that  it  was  prejudicial  error 
to  submit  them. 

The  issues,  substantially  a  copy  of  the 
pleading,  were  stated  in  instruction  No.  1. 
By  instruction  No.  2,  as  applying  to  in- 
struction No.  1,  the  court  Instructed  the 
jnry  that  they  could  find  the  defendant  guil- 
ty of  negligence,  if  they  found  that  the 
freight  train  was  backed  over  the  crossing 


at  an  excessive  rate  of  speed,  when  there  was 
no  evidence  to  support  this  allegatlcm;  and 
the  court  said  In  instruction  No.  2  that  the 
Jury  could  find  the  defendant  negligent  in 
not  having  a  headlight  on  the  passenger  en- 
gine, which  was  contrary  to  the  Qvldence. 

In  instruction  No.  4,  which  is  assailed  by 
defendant,  the  Jury  was  told,  "There  can  be 
no  recovery,  unless  you  find  from  a  prepon- 
derance of  the  evidence  that  defendant  was 
negligent  in  some  one  or  more  of  the  particu- 
lars alleged  In  the  plaintiffs  petition,"  and 
it  did  not  state  specifically  the  grounds  of 
negligence  charged  which  the  Jury  should 
consider.  It  was  error  to  thus  submit  to  the 
jury  all  of  the  five  grounds  of  negligence  al- 
leged, when  there  was  no  issue  made  in 
evidence,  and  no. evidence  offered  to  support 
at  least  two  of  the  grounds — those  above 
mentioned.  Unquestionably,  it  is  the  duty 
of  the  court  to  confine  the  Jury  to  a  consider- 
ation of  the  grounds  of  negligence  which  had 
sufficient  support  in  the  evidence  to  warrt^nt 
submission,  instead  of  presenting  and  permit- 
ting the  Jury  to  consider  all  the  grounds  of 
negligence  alleged,  regardless  of  whether  or 
not  they  had  support  in  the  evidence.  It  is 
reversible  error  to  sulanit  to  a  Jury  Issaea 
that  are  without  support  in  the  evidence.  Mc- 
EHvitt  V.  Ry.  Co.,  141  Iowa.  689,  118  N.  W. 
459;  City  Nat.  Bank  v.  Mason,  181  Iowa, 
824,  165  N.  W.  103;  Rawleigh  Medical  Co. 
V.  Bane,  181  Iowa,  734,  165  N.  W.  42 ;  Pack- 
ers' National  Bank  v.  Mlchener,  183  Iowa, 
122,  164  N.  W,  206. 

[7]  Brror  is  assigned  as  to  iostrnction  15 
in  relation  to  determining  the  expectancy 
of  plaintiff.  The  Jury  was  told  that,  in  de- 
termining the  expectancy — 

"Too  must  take  into  consideratiim  the  condi- 
tion of  his  health  at  the  time  of  his  injury,  and 
all  facta  and  circumstances  bearing  thereon,  as 
shown  by  the  evidence,  if  any,  and  as  bearing 
upon  the  question  of  how  long  the  plaintiff 
would  be  likely  to  live." 

It  is  the  daim  of  defendant  tliat  in  this 
instruction  the  Jury  was  told  to  determine 
the  plalntitTs  expectancy  from  the  condition 
of  his  health  at  the  time  of  his  injury;  but 
were  not  told  that  in  determining  his  ex- 
pectancy they  should  take  into  consideration 
his  expectancy  in  his  injured  condition,  thus 
ignoring  a  most  material  matter  upon  the 
determination  of  the  question  of  bow  long 
the  plaintiff  would  be  likely  to  live. 

It  is  true  that  the  question  was.  How  long 
would  plaintiff  probably  live  Injured  as  he 
was?  Scott  V.  Ry.  Co.,  160  Iowa,  306,  141 
N.  W.  1065;  Hughes  v.  Ry.  Co.,  150  Iowa, 
232,  129  N.  W.  866.  In  the  Scott  Case  we 
said: 

"The  question  here  Is,  How  long  will  he  prob- 
ably live  injured  as  he  is?  It  Is  proper  to  con- 
sider the  physical  condition,  habits,  and  the' 
like  prior  to  the  injury  as  bearing  on  the  que8-< 
tions  as  to  whether  a  strong,  rugged  person 
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wonid  not  be  likely  to  live  longer  than  a  deli- 
cate person,  with  the  same  injuries.  This 
matter  should  be  considered,  with  his  condi- 
tion after  being  injured,  in  determining  how 
long  he  would  be  lilcely  to  live  in  the  condi- 
tion he  is  in  with  his  injuries." 

Under  the  rule  annonnced  in  the  Scott 
Case  and  the  Hughes  Case,  the  instruction  in 
the  Instant  case  cannot  be  sustained. 

Defendant  complains  that  the  verdict  is 
grossly  excessive,  and  for  that  reason  a  new 
trial  should  have  been  granted.  We  have 
carefully  examined  the  testimony  bearing  on 
damages.  We  think  the  damages  awarded 
are  excessive,  but  would  not  reverse  on  that 
account  If  reduction  would  be  accepted  by 
plaintiff. 

The  other  assignments  of  error  we  deem 
without  merit,  and  not  necessary  to  discuss, 
and  not  helpful  on  another  trial  of  the  cas& 
Because  of  the  errors  pointed  out,  the  case 
Is  reversed  and  remanded. 

Beversed  and  remanded. 

DE  GRAFF,  STEVENS,  and  VAYILLB, 
33.,  concur. 


TH0R80N  V.  CITY  OF  DES  MOINES.    . 

REIMER  V.  SAME. 

(Nos.  33950,  33951.) 

(Sapreme  Conrt  of  Iowa.    Sept.  30,  1921.) 

!.  Emlneat  domain  «=3238 (4)— Notice  of  a|»- 

peal  from  award  of  sheriff's  Jury  need  not 

be  filed  In  district  court  within  30  days. 

Notice   of  an  appeal  from  an  award  of  a 

sheriff's  jury  under  Code  Supp.  1913,  {  2009, 

need  not  be  filed  in  the  district  court  within 

30  days  from  the  date  of  the  award  in  order 

to   give   such   court  jurisdiction,   especially   in 

view  of  Code,  §  3660,  authorizing  appeal  to  be 

doclieted  by  appellee. 

2.  Eminent  domain  (^=238(4)— If  sheriff  falls 
to  file  copy  of  notice  of  appeal,  court  may 
require  him  to  perform  duty. 

The  provision  in  Code  Supp.  1013,  i  2009, 
tiiat  sheriff  shall  file  in  district  court  a  certi- 
fied copy  of  notice  of  appeal  from  award  of 
sheriff's  jury  served  upon  him,  simply  pre- 
scribes a  duty  imposed  upon  sheriff,  and  if  he 
falls  or  neglects  to  so  act  he  does  not  thereby 
deprive  the  court  of  jurisdiction  of  the  appeal, 
and  the  court  may,  upon  application  of  either 
party,  enter  a  rule  or  order  requiring  him  to 
perform  his  duty. 

3.  Eminent  domain  (8=>238(4)— Mere  Informal- 
Itles  in  notice  of  appeal  immaterial. 

Mere  informalities  in  a  notice  of  appeal 
from  an  award  of  sherifTs  jury  under  Code 
Supp.  1913,  §  2000,  do  not  vitiate  it  so  long 
'as  they  do  not  mislead,  and  the  notice  gives  the 
necessary  information  to  the  proper  party. 


Appeal  from  District  Ckrart,  Polk  County; 
Joseph  E.  Meyer,  Judge., 

The  defendant  appeals  from  an  order  of 
the  district  court  dismissing  its  appeal  from 
an  award  of  damages  in  condemnation  pro- 
ceedings. The  two  entitled  cases  tnvolve  the 
same  question,  and  will  be  diqpoeed  of  in  a 
single  opinion.    Reversed. 

Chas.  W.  Lyon,  E  J.  Frisk,  Chatmcey  A. 
Weaver,  and  Russel  Jordan,  all  of  Des 
Moines,  for  appellant. 

Miller,  Kelly,  Shuttlewortit  &  Seeburger,  of 
Dee  Moines,  for  appellees. 

WEAVER,  J.  On  Mlay  81, 1919,  the  city  of 
Des  Moines  made  written  application  to  John 
F.  GriJEn,  sheriff  of  Polk  county,  for  appoint- 
ment of  6  persons  to  act  as  a  jury  for  ap- 
praisement of  damages  to  the  owners  of  prop-  ■ 
erty  to  be  condemned  for  the  construction  of 
a  storm  sewer.  Acting  upon  this  application, 
the  sheriff  summoned  a  jury  of  6,  who,  after 
notice  to  the  property  owners,  met  and  acted 
upon  sndi  appointment  June  28,  1818.  In- 
cluded in  the  property  intersected  by  the 
course  of  the  proposed  sewer  were  a  lot  own- 
ed by  the  plaintiff  Thorson,  and  another  by 
the  plaintiff  Reimer.  In  its  return  of  Its  ap- 
praisement, the  jury  awarded  damages  to 
Thorson  in  the  sum  of  11,200,  and  to  Reimer 
in  the  sum  of  $900.  On  July  22,  1919,  the 
city  presented  a  notice  to  the  plaintiff  Thor- 
son in  the  following  form,  upon  which  he  sign- 
ed an  acceptance  of  service: 

"In  the  District  Court  of  the  State  of  Iowa, 
Polk  County,  Iowa.  September  Term,  A.  D. 
1919.  Oscar  Thorson,  Plaintiff,  v.  City  of  Des 
Moines,  Defendant  28963  Law.  Notice  of  Ap- 
peal. To  Oscar  Thorson:  You  are  hereby  noti- 
fied that  the  city  of  Des  Moines  appeals  from 
the  action  of  the  sheriff's  jury  in  awarding  you 
the  stmi  of  twelve  hundred  dollars  ($1,200) 
for  a  strip  of  ground  in  lot  2,  Union  Place,  to 
be  used  as  an  easement  for  the  construction 
of  a  storm  sewer,  and  that  this  appeal  will  be 
heard  at  the  September  term  of  the  Polk  coun- 
ty district  conrt  which  convenes  on  Tuesday, 
September  2,  1919.  [Signed  by  attorneys  for 
defendant  city.]  Service  accepted  this  22d  day 
of  July,  1919.     [Signed]    O.  Thorson." 

On  July  24,  1919,  service  of  a  written  no- 
tice of  such  appeal  directed  to  the  sheriff,  and 
service  as  of  that  date  was  accepted  by  Mm. 
On  the  same  day  a  written  notice  of  appeal ' 
by  the  city  directed  to  the  plaintiff  Reimer 
and  tlie  sheriff  Griffin  was  served  upon  Reim- 
er and  accepted  by  Griflln.  The  last-mention- 
ed notice,  with  return  of  service,  was  filed 
in  the  ofiice  of  the  clerk  of  the  district  court 
on  July  29,  1919.  The  return  or  certificate  of 
appraisement  of  damages  to  the  property  of 
plaintiffs  was  not  filed  in  the  district  court 
until  March  5,  1920,  when  such  certification 
was  made  by  the  then  acting  sheriff.  On 
March  10,  1920,  each  of  the  named  plaintiffs 
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filed  In  tbe  district  court  a  motion  to  dismiss 
the  city's  appeal  on  the  following  grounds: 

"(1)  Because  tlie  notice  of  appeal  given  in 
this  cause  by  the  city  of  Des  Moines  was  not 
filed  with  this  court  within  30  days  after  the 
award  made  by  the  sheriGTs  jury  in  this  cause; 
(2)  because  on  said  notice  it  does  not  "affirma- 
tively appear  that  it  was  ever  served  on  both 
Oscar  Thorson  and  the  sheriff  of  Polk  coulity, 
Iowa,  as  required  by  the  statutes  of  Iowa;  (3) 
because  said  notice  fails  to  affirmatively  show 
that  service  thereof  was  made  within  30  days 
from  the  date  of  the  award  of  the  sheriff's 
jury  on  the  parties  as  required  by  the  statutes 
of  Iowa,  to  wit,  Jesse  Beimer  and  the  sheriff 
of  Polk  county,  Iowa." 

This  motion  was  sustained  hy  the  trial 
court,  the  appeals  were  ordered  dismissed, 
and  the  defendant  appeals. 

The  statute  providing  for  an  appeal  from 
the  award  of  a  sheriff's  jury  la  found  in 
Code,  Supplement  of  1913,  $  2009,  and  is  in 
language  as  follows: 

"Either  party  may  appeal  from  such  assess- 
ment to  the  district  court,  within  30  days  after 
the  assessment  is  made,  by  giving  the  adverse 
party,  or,  if  such  party  is  a  corporation,  its 
agent  or  attorney,  and  the  sheriff  notice  in 
writing  that  such  appeal  has  been  taken.  The 
sheriff  shall  thereupon  file  a  certified  copy  of 
so  much  of  the  appraisement  as  applies  to  the 
part  appealed  from,  and  said  court  shaU  try  the 
same  as  in  an  action  by  ordinary  proceedings. 
The  landowner  shall  be  plaintiff,  and  the  cor- 
poration defendant" 

The  motion  to  dismiss  challenges  the  snffl- 
dency  of  the  appeal  from  the  award  of  dam- 
ages on  three  grounds:  First,  because  the  no- 
tice of  appeal  was  not  filed  In  the  district 
court  within  30  days  from  the  date  of  the 
award;  second,  because  It  does  not  afflrraa- 
tiveli'  appear  that  service  of  notice  of  defend- 
ants was  ever  served  on  both  sheriff  and 
Thorson ;  and,  third,  because  the  notice  does 
not  affirmatively  show  that  service  thereof 
was  made  on  the  parties  Reimer  and  the  sher- 
iff within  30  days  from  the  date  of  the  award. 
These  objections,  as  will  be  seen,  raise  the 
single  question  whether  the  district  court  ac- 
quired Jurisdiction  to  try  the  appeal  upon  Its 
merits. 

[1,  2]  I.  Jurisdiction  Is  first  challenged  be- 
cause of  failure  to  file  the  notice  of  the  city's 
appeal  In  the  district  court  within  30  days 
from  the  date  of  the  award.  As  the  award 
is  shown  to  have  been  made  on  June  28, 1919, 
and  the  first  date  of  filing  a  notice  of  appeal 
therefrom  in  the  court  below  appears  to  have 
been  July  29, 1919,  it  follows  that.  If  the  filing 
Is  required  to  be  made  within  the  30-day  pe- 
riod as  contended  by  the  appellee  In  order  to 
perfect  an  appeal,  the  motion  to  dismiss  was 
rightly  sustained.  Is  this  requirement  to  be 
found  in  the  statute  providing  for  such  ap- 
peals? This  inquiry,  we  think,  must  be  an- 
swered in  the  negative.  The  statutory  pro- 
vision, as  we  have  seen,  is  that  either  party 


may  appeal   by  "giving  the  adverse  party 

*  •  .  *  and  the  sheriff  notice  in  writing." 
To  add  thereto  a  requirement  that  to  perfect 
an  appeal  the  notice  must  be  filed  in  the 
district  court  within  30  days  would  be  In  the 
nature  of  a  judicial  amendment  to  the  stat- 
ute. The  provision  that  "the  sheriff  shall 
thereupon  file  a  certified  copy"  of  the- ap- 
praisements simply  prescribes  the  duty  im- 
posed upon  the  sheriff  when  the  notice  of  ap- 
peal has  been  duly  served.  No  stated  period 
is  named  in  which  that  duty  shall  be  per- 
formed, but  the  provision  that  he  shall  "there- 
upon" make  the  certification  means,  of  course, 
that  he  shall  act  with  reasonable  promptness. 
If  he  fails  or  neglects  to  so  act,  he  does  not 
thereby  deprive  tlje  court  of  jurisdiction  of 
the  appeal,  and  the  court  may,  upon  applica- 
tion of  either  party,  enter  a  rule  or  order  re- 
quiring that  officer  to  perform  his  duty.  This 
authority  is  Inherent  in  all  courts  exercising 
appellate  Jurisdiction. 

Nor  were  the  plaintiffs  without  a  remedy, 
for,  under  an  express  provision  of  our  stat- 
ute (Code,  8  3060),  the  defendant  not  having 
had  Its  appeal  docketed,  or  sherifPs  certifi- 
cate filed  in  time  for  the  next  succeeding  term 
of  the  district  court,  they  were  themselves  au- 
thorized to  have  the  appeal  docketed  and  the 
award  affirmed,  or  to  demand  that  the  case 
be  set  down  for  trial  on  its  merits.  This  It 
did  not  elect  to  do,  thus  leaving  It  still  open 
for  the  appellant  to  procure  the  filing  of  the 
sheriff's  certificate  and  the  docketing  of  the 
case  for  trial.  This  was  so  ruled  in  express 
terms  In  Simons  v.  Ry.  Co.,  128  Iowa,  189, 
103  N.  W.  129.  Speaking  to  the  same  point 
we  there  said: 

"It  will  be  observed  that  the  qppeal  is  taken 
and  perfected  by  the  service  of  notice  on  the 
adverse  party  and  the  sheriff.  From  that  time 
down  until  the  final  disposition  of  the  case  it 
is  In  the  court  to  whidi  the  appeal  is  taken. 

•  *  •  There  is  no  statute  which  expressly 
requires  the  filing  of  a  transcript  in  order  to 
give  the  district  court  jurisdiction.  *  *  *  A 
transcript  is  not  really  required  nntil  the  case 
is  reached  for  trial." 

If  it  be  argued  in  this  connection  that  in 
the  Instant  case  the  plaintiff's  objection  Is 
not  to  the  omission  to  file  the  transcript  or 
certification  of  the  award,  but  to  the  omission 
to  file  the  notice  within  the  30-day  period,  we 
still  have  to  answer  that  the  statute  neither 
in  terms  or  by  necessary  implication  makes 
such  filing  necessary  to  an  appeal  in  such  pro- 
ceedings. The  objection  to  the  jurisdiction  of 
the  district  court,  that  the  notice  of  appeal 
was  not  filed  within  30  days  from  the  date 
of  the  award,  is  therefore  not  well  taken. 

[3]  II.  The  other  objections  go  more  to  the 
substance  and  form  of  the  notice  of  the  ap- 
peal. In  the  first  place,  if  we  understand 
counsel,  it  is  contended  that  the  notice  should 
be  addressed  to  the  property  owner  and  sher- 
iff Jointly,  and  that  separate  and  distinct  no- 
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tices  addressed  to  them  severally  Is  not  a 
compliance  with  the  statute.  If  this  be  the 
point  made,  we  hold  It  not  well  taken.  While 
we.  think  the  record  fairly  shows  that  the  no- 
tice of  appeal  was  In  fact  addressed  to  the 
sheriff  and  to  the  property  owner  by  name, 
and  that  service  thereof  was  made  or  acc^t- 
ed  within  the  30-day  period,  we  would  not  bo 
disposed  to  hold  that  notices  rllrected  to  them 
severally  would  not  answer  the  literal  require- 
ment of  the  statute.  Mere  Informalities  in  a 
notice  of  appeal  do  not  vitiate  It  so  long  as 
they  do  not  mislead,  and  the  notice  gives  the 
necessary  Information  to  the  proper  parties. 
See  3  C.  J.  1220.  There  Is  some  confusion  and 
dispute  In  the  abstracts  over  the  exact  lan- 
guage and  terms  of  the  several  notices  alleg- 
ed to  have  been  given,  but  the  appellees  no- 
where undertake  to  deny  that  notices  of  ap- 
peal were  in  fact  served  upon  each  of  them 
and  upon  the  sheriff,  but  confine  their  argu- 
ment to  the  propositions  (1)  that,  at  the  time 
their  motion  to  dismiss  was  made,  there  was 
nothing  on  file  In  the  district  court  to  show 
either  the  award  of  damages  or  the  taking  of 
an  appeal  therefrom;  and  (2)  that  the  no- 
tices on  which  the  appellant  relies  were  de- 
fective In  form,  and  do  not  show  sufficient 
service. 

It  Is  enough  at  this  point  to  repeat  that 
neither  the  flllng  of  the  notices  or  of  the 
sheriff's  certification  is  essential  to  the  taking 
or  perfecting  of  the  appeal.  It  Is  the  serv- 
ice of  the  notice  which  gives  Jurisdiction,  and, 
as  said  by  us  In  Simons'  Case,  supra,  the  no- 
tice being  served  "the  case  is  in  the  court  to 
which  appeal  Is  taken  from  that  time"  until 
Its  final  disposition.  If  the  court  records  do 
not  show  such  appeal,  or  the  proper  filings 
have  not  beei^  mude  to  give  It  a  status  of 
readiness  for  trial.  It  does  not  present  a  case 
for  dismissal  on  motion  of  the  appellee,  for 
the  court,  having  acquired  Jurisdiction,  may 
enter  such  rule  or  order  as  may  be  needed  to 
supply  the  omitted  records.  See  Robertson 
T.  Ry.  Co.,  2T  Iowa,  245;  Bank  v.  City,  118 
Iowa,  84,  91  N.  W.  829 ;  City  v.  Loan  Co.,  122 
Iowa,  629,  98  N.  W.  488;  Marion  v.  Ry.  Co., 
120  Iowa,  259,  94  N.  W.  501 ;   Code,  |  3660. 

As  to  the  form  add  substance  of  the  notice  of 
appeal,  we  may  also  repeat  that  it  is  clear,  and 
indeed  Is  not  denied,  tliat  within  the  prescrib- 
ed 30-day  period  notices  were  served.  For 
the  purposes  of  the  argument  it  may  be  con- 
ceded (though  we  do  not  so  decide)  that  those 
notices  were  Informal  or  defective,  or  that 
the  service  was  Irregular.  It  does  not  follow 
that  the  court  acquired  no  Jurisdiction.  A 
merely  defective  notice  is  not  the  equivalent 
of  no  notice. 

The  notices  In  this  case  were  served  upon 
or  service  was  accepted  by  the  proper  parties ; 
they  were  so  served  in  due  time ;  they  point- 
ed out  In  Intelligible  manner  the  award  from 
which  the  appeal  was  taken ;  they  designated 
the  court  to  which  defendant  was  appealing ; 


and  they  accomplished  their  designed  pnipose 
to  bring  the  appellants  Into  court.  No  more 
is  needed  to  give  the  court  Jurisdiction  to  pro- 
ceed with  the  case  to  final  Judgment  in  the 
manner  provided  for  the  trial  of  such  appeals. 

The  court  erred  in  dismissing  the  appeals, 
and  the  order  and  Judgment  so  entered  are 
reversed,  and  cause  remanded,  for  further 
proceedings  not  inconsistent  with  the  rlews 
herein  expressed. 

Reversed. 

EVANS.  C.  J.,  and  PRESTON  and  DE 
QBAFF,  JJ.,  concur. 


STATE  ex  rel.  COON  et  al.  v.  ORR  et  al. 
COON  et  al.  V.  HART,  County  Superlnteed- 
ent,  et  al.  CONSOL.  INDEPENDENT 
SCHOOL  DIST.  OF  HOPEVILLE  et  al.  v. 
INDEPENDENT  SCHOOL  DIST.  NO.  6. 
CENTER  DOYLE  TP..,  CLARKE  COUNTY, 
et  al.  SAME  v.  INDEPENDENT  SCHOOL 
DIST.   NO.  7,   GRAND    RIVER,   CLARKE 

-  COUNTY.  SAME  v.  INDEPENDENT 
SCHOOL  DIST.  NO.  2,  NORTH  PRAIRIE 
DOYLE  TP.,  CLARKE  COUNTY.  SAME  v. 
INDEPENDENT  SCHOOL  DIST.  NO.  2. 
RICHLAND  TP.,  DECATUR  COUNTY. 
(No.  34208.) 

(Supreme  Court  of  Iowa.    Sept  80, 1921.    Sup- 
plemental Opinion  on  Rehearing, 
Dec.  16,  1021.) 

1.  Schools  and  school  dlstriote  ®=>39— Board  ef 
education  had  no  authority  after  adjournmeat 
to  change  decision  in  eetahlishing  ooneoUdat- 
ed  district. 

Where  county  superintendent  overruled 
written  objections  to  a  petition  to  establish  a 
consolidated  school  district,  board  of  education, 
after  affirming  tlie  action  of  tlie  superintendent, 
and  adjourning  and  separating,  liad  no  authority 
to  ciiange  their  dedsion  individually,  and  over 
the  telephone,  and  sustain  the  objectiona. 

2.  Schools  and  school  districts  «=938— Cennty 
superintendent  eould  not  submit  proposition 
of  consolidated  district  Inclnding  territory 
entslde  of  that  petitioned  for. 

Submission  of  proposition  to  establish  a 
consolidated  school  district  including  territory 
outside  of  that  petitioned  for  is  not  authorized. 

3.  Schools  and  school  distriets  €=>38— Statu- 
tory provision  as  to  leaving  territory  on!  of 
oensolldated  district  held  mandatory. 

It  was  not  proper  for  county  superintendent 
to  submit  to  voters  a  petition  for  establishment 
of  a  consolidated  school  district  where  districts 
were  split,  statutory  provisions  relating  to 
splitting  of  districts  being  mandatory. 

Appeal  from  District  Court,  Clarke  Coun- 
ty;  P.  C.  Winter,  Judge. 

The  first  of  the  above-entitled  actions  is 
In  quo  warranto,  to  test  the  right  to  hold  the 
oflice  of  school  director  In  the  consolidated 
independent  school  district  of  HopevlUe, 
Clarke  county,  Iowa.  Plaintiff  claims  that 
the  district  was  never  legally  organized,  and 
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tberefore  the  persons  dalmins  tx)  hare  been 
elected  directors  thereof  are  not  such  officers, 
and  that  they  have  no  right  to  exercise  the 
functions.  The  cose  was  tried  to  the  conrt 
as  in  equity.  The  other  cases  were  tried  with 
It  under  a  stipulation  that  they  should  abide 
the  result  of  the  quo  warranto  case.  One  of 
the  other  oases  is  a  certiorari  proceeding; 
others  are  actions  brought  In  Clarice  county 
and  Decatur  county  to  require  the  other 
school  distVlcts  to  turn  over  funds  to  the  con- 
solidated district.  In  the  certiorari  case  the 
court  found  that  the  action  of  the  board  of 
pducation  in  attempting  to  change  Its  deci- 
sion by  telephone,  after  the  board  had  ad- 
journed, was  without  effect,  and  that  said 
board  in  fact  affirmed  the  decision  of  the 
county  superintendent,  who  had  oremiled  oh- 
Jecti<Mis  filed,  to  the  establishment  of  the  dis- 
trict. In  the  otlier  cases  the  court  found 
that  the  different  schoot  districts  were  not 
required  to  turn  orer  funds  because  the  con- 
solidated district  had  not  been  legally  estab- 
lished. Decrees  were  entered  In  the  several 
cases,  but  the  record  presented  here  Is,  for 
the  most  part,  the  record  made  In  the  quo 
warranto  case,  in  which  the  trial  court  found 
for  plaintiffs,  and  that  the  consolidated  dis- 
trict had  no  legal  existence,  and  that  the  de- 
fendants, who  assumed  to  act  as  officers 
thereof,  were  without  authority  to  do  so. 
The  defendants  appeal.    Affirmed. 

Temple  &  Temple,  of  Osceola,  and  McGHn- 
nls  Jc  McGtnnls,  of  Leon,  for  appellants. 

O.  M.  Slaymaker  and  A.  M.  MlUer,  both 
of  Osceola,  for  appellees. 

PRESTON,  3.  1.  The  several  school  dis- 
tricts sought  to  be  /xmsolldated  are  situated 
In  three  coimties,  Clarke,  Decatur,  and  Dnion. 
No  scboolhouse  has  been  built  in  the  new 
conBolidat«d  district,  and  no  bonds  have  beoi 
Issued.  No  money  has  been  spent,  except 
that  the  persons  acting  a»  directors  of  the 
consolidated  district  rented  a  building,  or 
buildings,  hired  teachers,  and  maintained  the 
school  for  the  year  now  closed.  As  we  under- 
:itand  the  record,  the  schoolbouses  In  the  sev- 
aal  districts  are  in  place. 

February  9,  1820,  there  was  filed  In  the  of- 
fice of  the  county  superintendent  of  Clarke 
county  a  petition  for  the  organization  and- 
establishment  of  a  consolidated  district 
The  superintendent  thereafter  gave  notice 
thereof,  as  provided  by  the  statute,  which 
notice  described  the  territory  as  it  was 
given  In  the  i)etition.  Thereafter,  one  L. 
I  .  iiuiitli  tiled  written  objections  which,  aft- 
er referring  to  the  petition  and  describing  the 
territory,  or  a  part  of  it,  gave,  as  the  grounds 
for  his  objection:  First,  that  the  description 
as  given  in  the  petition  does  not  include  all 
of  said  district  No.  6 ;  second,  that  the  west 
boundary  of  the  territory  described  above 
should  be  extended  to  the  river  known  as 
Grand  river.    The  objections  were  overruled 


by  the  superintendent,  and  the  objector  ap- 
pealed to  the  board  of  education.  In  due 
time  this  board  was  regularly  convened,  and 
on  motion  regularly  made,  the  objections  of 
Smith  were  overruled  by  the  board,  thus  sus- 
taining the  county  superintendent.  This  was 
in  the  forenoon.  The  board  then  adjourned. 
In  the  afternoon  of  the  same  day,  the  super- 
intendent received  a  special  delivery  letter 
from  Smith  in  regard  to  the  matter,  the  sub- 
stance of  which  was  communicated  by  tele- 
{tbone  by  the  .superintendent  to  the  other 
members  of  the  board  of  education— or  rath- 
er, as  we  understand  the  record,  to  all  but 
one  of  them.  Such  commimlcation  was  to 
the  members  of  the  board  one  by  one.  This 
was  in  the  evening  of  the  same  day.  The 
board  was  not  again  convened,  but  the  indi- 
vidual members,  except  one,  one  by  one,  in 
the  manner  before  indicated,  assented  or 
agreed  that  Smith's  objections  should  be  sus- 
tained, and  thereafter  the  minutes  of  the 
meeting  of  the  board  in  the  morning,  kept  by 
the  county  superintendent,  were  destroyed 
or  lost.  If  the  action  of  the  Individual  mem- 
bers of  the  board  is  valid,  the  result  would 
he  that  the  board  extended  and  took  In  ad- 
ditional territory  to  that  described  In  the  pe- 
titioM.  If  such  action  is  not  valid,  and  the 
objections  were  in  fact  overruled  by  the 
board  of  education,  according  to  their  action 
as  a  board  in  the  morning,  this  would  leave 
the  boundaries  of  the  proposed  consolidated 
district,  and  the  territory  embraced  therein, 
the  same  as  that  described  in  the  petition. 
Notice  of  election  by  the  superintendent,  and 
the  proposition  voted  upon.  Included  the  ad- 
ditional territory  suggested  by  Smith  in  his 
objection. 

[1,  2]  We  think  the  board  of  education 
had  no  authority  to  change  their  decision 
after  they  had  adjourned  and  separated,  and 
that  their  action  in  that  regard  Is  without  le- 
gal effect.  Mills  v.  Collins,  87  Iowa,  164,  25 
N.  W.  10»;  36  Cyc.  938,  24  R.  O.  L.  676.  This 
being  BO,  the  result  is  that  Smith's  objections 
were  overruled  by  both  the  superintendent 
and  the  board  of  education.  In  fairness  to 
the  county  superintendent  It  should  be  said 
that  she  supposed  that  by  the  action  of  the 
individual  members  of  the  board  of  educa- 
tion tiie  objections  were  sustained.  But  she 
Included  in  her  notice  of  the  election,  and  the 
proposition  voted  upon,  additional  territory  of 
several  landowners — ^three,  at  least,  which 
were  not  IncUided  In  the  petition,  and  were 
cimti-ary  to  tlie  finding  of  the  board  of  educa- 
tion when  It  overruled  Smith's  objection. 
The  effect  of  this  was  that  the  superintend- 
ent herself  gave  notice,  and  submitted  the 
proposition,  which  included  in  the  boiintla- 
rles,  additional  territory  outside  of  that  peti- 
tioned for.  This  she  could  not  do.  Brooker 
v.  Ludlow,  179  N.  W.  145.  In  that  case  we 
held  that  this  could  not  be  done  by  eitlier  the 
superintendent  or  the  board  of  education; 
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but  it  may  be  that  this  was  qualified  some- 
what In  State  ex  tel.  Martinson  v.  District 
of  Scarvllle,  181  N.  W.  178,  as  to  the  board 
of  education. 

[3]  2.  The  point  in  paragraph  1  of  the 
opinion  is  the  one  most  relied  upon,  and  most 
elaborately  argued  by  both  sideSi.  It  Is  con- 
tended by  apiiellees  that  some  of  the  territo- 
ry left  contained  less  than  four  government 
sections,  and  that  other  districts  were  split. 
We  understand  from  the  record  that  this  is 
so,  although  the  record  is  not  very  clear.  The 
case  was  tried  in  the  district  court,  probably 
before  some  of  the  later  decisions  on  the  sub- 
'Ject  We  said  in  State  ex  rel.  Martinson,  su- 
pra, that  these  provisions  are  mandatory. 
See,  also,  State  ex  rel.  v.  Thompson,  181  N. 
W.  434.  In  the  last  case,  however,  the  pro- 
ceedings, or  a  part  of  them  at  least,  were  had 
prior  to  the  last  change  in  the  statute.  We 
are  of  opinion  that  the  trial  court  rightly  de- 
cided the  matter,  and  the  Judgment  Is  there- 
fore affirmed. 

EVANS,  C.  X,  and  WEAVER,  DE  GRAFF, 
ARTHUR,  STEVENS,  and  FAVILT^E,  JJ., 
concur. 

Saiq;>lemental  Opini<Mi  on  Rehearing. 

PER  CURIAM.  The  original  opinion  Is 
modified  to  this  extent:  Since  the  county 
superintendent  submitted  to  the  voters  a 
proposition  contrary  to  the  order  of  the  board 
of  education  while  It  was  legally  convened, 
the  cause  Is  remanded,  with  direction  to  the 
county  superintendent  to  call  another  elec- 
tion on  the  petition  as  approved  and  found 
by  the  board  of  education  In  legal  session. 

As  so  modified,  ttie  petition  for  rehearing 
Is  overruled. 

CAMPBELL  V.  HAGERTY.     (No.  33932.) 
(Supreme  (3ourt  of  Iowa.    Sept.  30,  1921.) 

1.  Appeal  and  error  <s=>IOI  I  (t)— Findings  on 
contradictory  evidence  conclusive. 

Finding  of  trial  court  on  points  where  there 
is  a  dispute  in  the  evidence  Is  conclusive. 

2.  Vendor  and  purchaser  €=»I43— Vendee  may 
not  indefinitely  hold  possession  and  refuse  to 
pay  purchase  price  because  of  lack  of  ab- 
stract. 

Vendee  cannot  indefinitely  hold  possession 
of  land  and  refuse  to  pay  balance  of  purchase 
price  on  the  ground  that  vendor  has  not  com- 
plied with  his  contract  as  to  furnishing  proper 
abstract. 

Appeal  from  District  Court,  Guthrie  Coun- 
ty;  J.  n.  ApplPgate,  Judge. 

Action  at  law  to  recover  $2,250,  the  balance 
of  the  purchase  price  on  real  estate  sold  by 
plaintiff  to  defendant.     Trial  .to  the  court 


without. a  Jury.  Judgment  for  plaintiff  for 
the  amount  claimed,  and  that  the  warranty 
deed  and  abstract  deposited  with  the  clerk 
should  be  delivered  to  the  defendant.  The 
defendant  appeals.    Afinmied. 

Allen  T.  Percy,  of  Dexter,  and  W.  D.  Mll- 
ligan,  of  Guthrie  Center,  for  appellant. 
<3arl  Knox,  of  Stuart,  for  appellee. 


PRESTON,  J.  [1]  The  parties  entered  In- 
to a  written  contract  February  6,  1920,  for 
two  lots  in  the  town  of  Stuart  By  the  con- 
tract, defendant  was  to  have  possession  of 
the  property  March  1,  1920.  He  did  taiie  pos- 
session thereof  three  or  four  days  thereafter, 
and  testifies  that  he  makes  no  complaint  that 
he  was  not  given  possession  on  the  1st  day  of 
March.  The  contract  price  was  $2,750,  $500  of 
which  was  paid  upon  the  execution  of  the  con- 
tract. The  balance  was  to  be  paid  "when  war- 
ranty deed  and  abstract  is  furnished  showing 
good  clear  titles  and  possession  Is  given,"  etc. 
The  finding  of  the  trial  court  upon  points 
where  there  is  a  dispute  in  the  evidence  Is  con- 
clusive. The  evidence  and  circumstances 
shown  justified  the  finding  of  the  trial  court 
that  the  deed  was  tendered  by  plaintiff  in 
time.  Plaintiff  also  famished  an  abstract 
within  the  time  required,  which  she  claims 
was  such  an  abstract  as  required  by  the  con- 
tract Defendant  raised  numerous  objections 
thereto,  and  his  c<»tention  is  that  plaintiff  did 
not  comply  with  the  contract  in  this  respect. 
This  is  the  principal  point  relied  upon  by 
appellant ;  in  fact  his  counsel  stated  in  oral 
argument  that  he  would  stand  or  fall  upon 
this  proposition, 

[2]  Appellee  contends,  and  the  trial  court 
found,  that  the  abstract  did  comply  with  the 
contract.  Appellee  further  contends  thut  de- 
fendant, having  taken  possession  of  the  prop- 
erty under  the  contract,  and  retaining  pos- 
session thereof,  has  accepted  the  title  which 
plaintiff  has,  and  that  he  may  not  Indefinite- 
ly hold  possession  ct  the  property  and  refuse 
to  pay  the  balance  of  the  purchase  price. 
We  think  the  case  turns  on  the  last  proposl- 
ton,  and  we  shall  not  therefore,  go  Into  de- 
t.ills  as  to  appellant's  objections  to  the  ab- 
stract. 

When   the  controversy  over  the  ah^tract 
arose,  and  soon  after  March  1,  and  before 
I  this  suit  was  brought,  plaintiff  in  writing 
j  stated  to  defendant  that  she  had  been  and 
was  then  ready  to  settle  the  matter  accord- 
I  iuK  to  the  contract ;   that  she  demanded  pay- 
ment of  the  balance,  and  if  not  piiid  suit 
would  be  brought    In  the  same  paper  she  of- 
fered to  return  the  $500  paid  arid  to  permit 
defendant  to  cancel  the  contract  and  surren- 
der po.ssession  of  the  property  to  her.    This 
offer  was  not  accepted  by  defendant  and  he 
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stUl  retains  possession,  and  refuses  to  pay 
tbe  balance  of  the  purchase  price.  Appellant 
states  in  argument  that  to  cancel  the  con- 
tract would  please  plainttfT  too  well,  and  that 
he  wants  the  property. 

1.  As  said,  we  shall  not  take  up  separate- 
ly, or  go  Into  details  as  to,  the  different  ob- 
jections. Some  of  them  have  been  met,  oth- 
ers cured  by  curative  acts  of  the  legislature; 
other  defects  are  nearly  forty  years  old,  and 
so  on.  ScHue  of  the  objections  may  not  be 
wholly  technical,  but  the  trial  court  held 
that,  taking  into  consideration  the  circum- 
stances before  mentioned,  and  proper  pre- 
sumptions and  inferences,  there  was  a  com- 
pliance with  tbe  contract  ns  to  the  abstract. 
In  this  we  concur.  Some  of  the  objections 
are  technical,  and  without  merit.  But  in  any 
event,  under  the  record,  defendant  may  not 
conrplain,  because  of  his  attitude  in  regard 
to  possession  of  the  property. 

2.  Appellee  argues  that,  to  permit  defend- 
ant to  retain  possession  Indefinitely,  without 
paying  the  balance  of  the  purchase  price,  he 
still  has  the  balance  of  the  purchase  money, 
$2,250,  which,  at  6  per  cent.  Interest,  would 
earn  $135  a  year,  and,  in  addition,  has  the 
use  of  the  property,  the  rental  of  which,  with 
the  interest,  would  make  defendant  a  double 
income  upon  the  payment  of  only  $500 ;  and, 
further,  that  by  taking  and  holding  posses- 
sion, he  thereby  accepts  such  title  as  plain- 
tiff has,  and  that  their  remedy  is  ui>on  the 
warranty,  If  hereafter  he  is  damaged  by  a 
breach  thereof.  It  may  be  that  none  of  the 
parties  which  appellant  alleges  have  an  in- 
terest in  the  property  or  lien  thereon  will 
ever  make  a  claim,  and  In  that  case  defend- 
ant would  suffer  no  Injury,  Anderson  v. 
Kyle,  126  Iowa,  666,  102  N.  W.  527.  In 
Houncbin  v.  Salyards,  155  Iowa,  615,  133  N. 
W.  48,  we  said,  in  effect,  that,  under  circum- 
stances such  as  are  shown  in  this  case,  de- 
fendant may  not  take  and  retain  possesion, 
and  refuse  to  pay  the  purchase  price,  and  that 
defendant's  remedy,  if  plaintiff's  title  falls, 
or  he  is  unable  to  make  conveyance  as  stip- 
ulated, he  is  to  rescind  the  contract,  or  of- 
fer to,  and  restore  tbe  possession;  that  If 
he  does  not  do  so,  but  retains  possession,  be 
may  do  so  only  upon  condltlc»i  that  he  pays 
the  purchase  money ;  that  it  is  considered  he 
Is  willing  to  receive  such  title  as  tbe  vendor 
is  able  to  give,  and  content  with  the  personal 
responsibility  of  the  vendor  upon  the  cove- 
nants in  case  the  title  actually  fails,  and  the 
Tmdee  Is  afterwards  dispossessed.  Other 
cases  are  cited,  and  other  propositions  sug- 
gested on  argument,  but  it  seems  to  us  the 
proposition  just  stated  is  determinative  of 
the  case.    The  Judgment  is  affirmed. 


EVANS,    C.   J.,    and    WEAVER   and    DB 
GRAFF,  JJ.,  concur. 


829 


GRAHAM  et  al.  v.  CLAPP.    (No.  34047.) 
(Supreme  Court  of  Iowa.    Sept  27,  1921.) 

1.  Insane  persons  ®=92— Evidence  lield  to  sus- 
tain refusal  of  appointment  of  guardian  for 
mental  Incapacity. 

Evidence  held  sufficient  to  sustain  finding 
that  defendant  was  not  of  such  unsound  mind 
and  mental  incapacity  as  to  necessitate  tbe  ap- 
pointment of  a  guardian  for  the  management 
of  bis  business  affairs. 

2.  Insane  persons  «=>l  —  Test  of  mental  un- 
soundness Involves  capacity  to  maaage  busi- 
ness la  rational  way. 

Tbe  real  test  of  mental  unsoundness  in- 
volves the  competency  of  a  person  to  manage 
bis  property  and  business  affairs  in  a  rational 
way,  and  unsoundness  of  mind  justifying  guard- 
ianship must  be  more  tbau  mere  debility  or  im- 
pairment of  memory. 

3.  Insane  persons  ^=92— Evidence  of  incom- 
petency. 

Evidence  to  support  petition  for  gnardian- 
sbip  of  alleged  incompetent  must  be  dear  and 
satisfactory. 

Appeal  from  District  Court,  Jackson  uoun- 
ty;  A.  P.  Barker,  Judge. 

Action  at  law  to  have  a  guardian  of  prop- 
erty appointed  for  tlie  defendant  as  a  per- 
8<Hi  of  unsound  mind  and  incapable  of  man- 
aging his  ordinary  business  affairs.  Jury 
waived,  and  cause  tried  to  tbe  court  Judg- 
ment entered  dismissing  petition  and  taxing 
costs  to  plaintiff's.  Plaintiffs  appeaL  Af- 
firmed. 

Farr  &  Thomas  and  F.  D.  Kelsey,  all  of 
Maquoketa,  for  appellants. 

Wolfe,  Wolfe  &  Claussen,  of  Clinton,  for 
appellee. 


DE  GRAFF,  J.  Plaintiffs  are  the  daugh- 
ters of  the  defendant,  Leonard  Clapp.  The 
petition  is  predicated  on  Code,  {  3219,  which 
provides  that  a  guardian  may  be  appointed 
for  a  person  of  unsound  mind.  Since  the 
statute  is  silent  as  to  the  indicia  of  mental 
unsoundness,  we  must  resort  to  Judicial  opin- 
ion and  definition.  It  Is  not  our  purpose 
to  set  out  in  detail  either  the  proof  tendered 
In  support  of  tbe  allegations  of  the  petition 
or  offered  by  the  defendant  in  bis  attempt 
to  prevent  tbe  appointment  of  a  guardian. 
Each  case  of  this  character  is  necessarily 
bottomed  upon  its  own  facts  and  upon  final 
decision  constitutes  a  weak  precedent 

[1,  2]  It  appears  that  the  defendant  Clapp, 
is  a  widower  85  years  of  age;  somewhat 
feeble  in  health;  at  times  forgetful;  weak 
In  vision,  and  has  been  for  many  years; 
somewhat  deaf  and  has  been  for  20  years 
past;  that  he  sometimes  talked  to  himself. 
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which  hag  been  his  custom  for  many  years; 
that  during  the  winter  of  1918  he  suffered 
some  from  rheumatism  and  perhaps  dia- 
betes. Conceding  that  he  is  subject  to  sev- 
eral physical  and  bodily  infirmities  that  ac- 
company old  age,  we  must  make  answer  to 
the  pertinent  Inquiry  whether  these  weak- 
nesses and  infirmities  are  such  to  warrant 
a  finding  that  he  is  unsound  In  mind. 

The  facts  herein  which  disclo.se  mental 
unsoundness  and  which  would  warrant  a 
court  In  an  appointment  of  a  guardian  of 
his  property  are  quite  meager.  His  store- 
keeper, banker,  and  near  neighbors  vouch 
for  his  soundness  of  mind  in  business  and 
social  relations.  It  is  well  settled  that  the 
unsoundness  of  mind  which  will  Justify 
guardianship  must  be  more  than  mere  de- 
bility or  impairment  of  memory.  It  must 
be  such  as  to  deprive  the  person  of  ability 
to  manage  his  estate. 

It  is  not  shown  that  any  one  has  t>een 
attending  to  defendant's  business;  that  he 
ever  drove  a  bad  bargain;  that  he  has  ever 
or  is  now  squandering  his  property  or  that 
he  has  ever  dissipated  his  physical,  mental, 
or  financial  resources.  It  is  stated  by  some 
witnesses  tliat  he  acted  childish,  and  that 
he  was  easily  Influenced,  but  no  facts  are 
stated  upon  which  to  base  such  conclusions. 

Some  time  prior  to  the  Institution  of  this 
suit  the  defendant  deeded  a  farm  costing 
$7,000  to  his  son  Dan  for  a  consideration 
of  $5,600.  A  mortgage  was  executed  by  the 
son  to  the  defendant  for  a  balance  of  the 
purchase  price  at  6  per  cent.  Interest  Subse- 
quently to  this  transaction  the  defendant  on 
his  own  initiative  canceled  this  mortgage,  and 
another  contract  was  executed  whereby  It 
waa  agreed  by  the  son  tliat  he  would  pay 
his  father  the  equivalent  of  the  interest,  or 
the  sum  of  $280,  yearly,  as  long  as  he  lived.' 
The  cancellation  of  this  mortgage'  and  the 
substitution  of  an  unsecured  contract  may 
not  have  been  the  acme  of  wisdom  on  his 
part,  but  the  defendant  gave  his  reasons 
for  so  doing,  and  they  are  such  as  might 
be  otTered  by  a  person  mentally  sound.  It 
Is  quite  apparent  that  the  father,  like  many 
fathers,  was  partial  to  his  son.  But  it  Is 
also  quite  apparent  that  this  son  was  not 
a  dominant  influence  in  his  life  and  business 
transactions.  Furthermore,  the  defendant 
thought  with  eight  daughters  living  at  the 
time  of  his  death  the  pro  rata  share  of  this 
mortgage  to  the  children  would  be  so  small 
that  It  did  not  warrant  the  continuation  of 


the  existence  of  the  mortgage.  He  anticipat- 
ed trouble.  It  also  appears  that  the  old 
gentleman  had  some  misapprehension  of  the 
law  governing  the  distribution  of  property, 
and  the  duties  enjoined  upon  a  father  to- 
ward male  heirs,  but  this  In  itself  Is  not 
an  indication  of  mental  unsoundness.  It  is 
chargeable  to  ignorance  or  a  mistaken  uotioa 
of  thlnga 

The  occasional  eccentric  remarks  of  tba 
defendant  also  cause  counsel  to  comment 
and  it  Is  urged  as  an  indication  of  unsound 
mind.  We  are  not  so  impressed.  It  is  quite 
common  for  pld  people  to  say  things  in  a 
manner  different  from  those  of  the  present 
generation.  Their  minds  are  reminiscent 
and  their  thoughts  often  find  expression  In 
the  language  of  a  bygone  day. 

The  real  test  of  mental  unsoundness  in- 
volves the  competency  of  a  person  to  manage 
his  property  and  business  affairs  in  a  ration- 
al way.  If  Judgment  and  reason  are  de- 
throned to  the  extent  that  guidance  by  others 
Is  necessary  in  his  ordinary  business  affairs, 
then  a  guardian  should  be  appointed. 

The  law  of  this  case  is  well  stated  in 
Emerick  v.  Emerick,  83  Iowa,  411,  48  N.  W. 
1017,  13  L.  R.  A.  757.  See,  also.  Wood  et  al. 
V.  Wood,  129  Iowa,  255,  105  N.  W.  617; 
GarretsoD  v.  Hubbard,  110  Iowa,  7,  81  N.  W. 
174. 

[S]  The  recent  case  of  Ovennyer  et  aL  v. 
Overmyer  et  al.,  183  N.  W.  582,  la  stronger 
on  the  facts  than  the  Instant  record,  but 
it  was  held  that  the  evidence  was  lnsu£S- 
dent  to  show  mental  Incapacity  of  an  88 
year  old  grants  at  the  time  of  the  execu- 
tion of  the  deed.  Evidence  In  support  of 
a  petition  alleging  mental  unsoundness  must 
be  clear  and  satisfactory,  and  not  merely 
of  that  character  which  would  cause  a  court 
to  momentarily  hesitate  in  Its  Judgment 

Upon  a  careful  review  of  this  record  we 
cannot  say  that  the  defendant  falls  to  act 
with  Judgment  and  discretion  in  his  busi- 
ness affairs  or  that  he  is  unable  by  reason 
of  physical  retrogression  or  mental  decline 
to  Judiciously  and  personalty  continue  to 
control  the  small  estate  which  he  now  owns. 

We  conclude,  therefore,  that  the  trial  court 
correctly  determined  the  question  involved 
under  the  pleadmgs,  and  the  Judgment  en- 
tered is  affirmed. 

EVANS,  a  J.,  and  WEAVER  and  PRES- 
TON, JJ.,  concur. 
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7.  StatatM  «=323S— Remedial  ttatatet  liberal- 

ly  constnied. 

Remedial     statutes,    intended    to    provide 

against   existing  defect!  in  the   common   law, 

mnst  receive  a  liberal  constrnction  both  as  to 

FencM  «=»  1 7— Repairing  after  Injuries  helil   the  extent  of  the  change  and  the  means  oi  their 

to  warrant  finding  agreement  to  repair.         |  execution. 

In  action  against  adjoining  owner  for  dam-  8.  Fences  «=>I7— Damages  for  adjoining  own- 


OSQOOD  V.  .NAME&     (No.  336SI.) 
(Supreme  Oonrt  of  Iowa.    Sept  27,  1821.) 


age  to  cattle  caused  by  defendant's  breach  of 
agreement  to  keep  his  portion  of  division  fence 
in  repair,  involving  a  question  as  to  existence 


er**  fallnre  to  malatain  partition  fence  recov> 
eraMe,  though  statute  specifies  no  remedy. 
In  action  for  injuries  to 'cattle  caused  by 


of  agreem^t,  defendant's  action  in  repairing  defendant   adjoining   owner's   failure   to   keep 

a  part  of  his  porUon  of  fence,  on  plaintiff's  y,     ^tion  of  division  fence  in  repair,  as  re- 

notice  to  him  that  plaintiff's  cattle  were  gomg  ^^^^^  ^y  the  statute  governing  partition  fenc- 

throngh  fence,  and  in  repairing  the  other  part  ^g^   pUdatia  could   recover   damage  sustained, 

of  such  portion  after  plaintiff's  cattle  had  been  notwithstanding  failure  of  statute  to  specify  a 

injured,  held  to  warrant  Jury  finding  that  re-  remedy,  the  plaintiff  in  such  case  having  a  com- 


pairt  w«re  made  pursuant  to  such  an  agree' 
ment. 

2.  Fences  «=»9,  IS— "Partltioa  fence"  deAned. 
"Partition  fence,"  within  Code,  |  2356,  pro- 
viding for  fence  viewers  to  determine  rights  and 
obligatioDs  of  adjoining  owners  as  to  partition 


mou-law  action  for  a  violstion  of  such  statutory 
right. 

Appeal  from  District  Oonrt,  Olarke  County; 
P.  C.  Winter,  Jndge. 

Action  at  law  to  recover  damages  for  In- 


fence,  and  section  2361,  providing  for  written  juries  fo  plaintiff's  cattle  in  the  sum  of  J153, 

agfeement  between  adjoining  owners  as  to  por-  eanaei  by  the  failure  of  defendant  to  main- 

tion  of  partition  fence  to  be  maintained  by  each  jj^j^  ^  ^jg^aln  part  of  the  divldon  fence  be- 
owner,  is  a  fence  on  the  line  between  the  two 


owners  where  there  is  no  road,  alley,  or  some' 


tween  the  respective  farms  of  plaintiff  and 


S;!;,  else  tiat  would  pre^enrttrVrectio^^^^   defendant  under  the  terms  of  an  alleged  oral 


such  fence. 


contract    between   the  parties.     Verdict  of 


Fence.l 

3.  Fanosa  <mO   Adjoining  owners  may  deterw 
mine  portions  of  division  fenoe  to  be  main- 
tained by  each,  by  parol  agreement. 
Adjoining  owners  may,  by  parol  agreement, 
determine  the  portion  of  a  division  fence  to  be 
maintained    by    each    owner,    notwithstanding 


[Ed.  Note.-For  other  definitions,  see  Words  i^^^  And'nK  i°^  J^e  Pjalntlff,  and  Judgment 
and  Phrases,  First  and  Second  Series.  Partition   entered  accordingly.    Defendant  appeals.    Af- 
firmed. 

Temple  ft  Temple,  of  Osceola,  for  appel- 
lant. 

O.  I^.  Slnymaker  and  A.  M.  Ifiller,  both  of 
Osceola,  for  appellee. 

DB  GRAFF,  3.  Plaintiff  and  defendant 
Code,  i  2356,  providing  for  determination  there- '  are  adjoining  farm  owners,  and  the  petition 
of  by  fence  viewers,  and  section  2361,  provid-  recites  that  a  division  fence  between  the  land 
ing  for  such  an  agreement  in  writing,  the  own-  ^f  the  respective  owners  was  agreed  upon  be- 
ers having  the  right  to  waive  the  provisions  of  j^ggj,  q^^j^^  ^^^  gjjpjj  j^^  maintained  his 
the  statute.  | p^^j  thereof;   that  this  agreement  was  oral 

4.  Estoppel  «s>52— Parties  may  waive  statute-  and  had  been  acquiesced  in  by  the  parties  and 
ry  provisions  enaoted  for  their  benefit.  :  each  bad  attempted  to  keep  up  bis  part  of  the 

In  the  absence  of  express  provisions,  par- '  said  fence;  that  subsequently  to  the  agree- 
ties  may.  waive  a  statutory  provision  enacted  ment  and  prior  to  the  Injury  compfalned  of, 
for  their,  beneiit  when  no  principle  of  public  plaintiff  orally  notified  the  defendant  that 
policy  is  violated.  i  his   said   fence   was  not   sufflcient,  and   rt- 

5.  Fences  «=.l7-Bunlo«  ef  proof  In  «^lon  for'  ""^J^  that  he  repair  same  and  make  it 
Injuries  to  oattto  from  defendant's  failure  to  stock  proof;    that,  by  reason  of  the  negli- 
keep  up  portion  of  division  fence  stated.         1  «ence  and  failure  on  the  part  of  the  defend- 
In  action  for  damage  to  catUe.  caused  by  a"*  to  maintain  a  sufficient  fence  on  that 

defendant  adjoining  owner's  breach  of  agree-  portion  of  the  division  line  allotted  and  as- 
ment  to  keep  portion  of  division  fence  in  re-  signed  to  him,  and  without  any  negligence 
pair,  plaintiff  was  required  to  prove  that  de- .  on  plaintiff's  part,  plaintiff's  cattle  broke 
fendant  was  bound  to  keep  in  repair  a  certain  through  and  into  defendant's  corn  field,  and 
portion  of.  a  division  fence,  that  he  neglected  ate  such  a  quantity  of  com  that  one  of  the 
so  to  do,  and  that  the  injury  proximately  re-  cows  died  and  two  others  were  seriously  In- 
sulted from  some  negligence,  the  oblipition  and  j^^ed,  causing  damage  to  the  plaintiff  in  the 
neglect  to  keep  up  the  fence  being  the  gist  of ,  ^^^  ^j  jjgg      Defendant  answered  by  gen- 


the  action, 

6.  Action  c=>35  —  Statutory  remedy  must  be 
pursued. 

Generally,   the    statutory   remedy   for   the 
violation  of  a  right  must  be  pursued. 


eral  denial. 

In  the  case  at  bar  the  fence  between  the 
farms  had  never  been  established  by  fence 
viewers,  and  portions  thereof  assigned  i9 
the  adjacent  owners,  nor  had  a  written  in- 


•rer  ether  oasas.see  ■am*  Mplc  sad  KST-NUMBBB  tn  all  Kay-Numbersd  DIasets  and  Indues 


Digitized  by 


Google 


332 


184  NORTHWESTERN  REPORTER 


(Iowa 


strument  been  executed  between  the  parties. 
Code,  ;§  2356  and  2361.  The  contract  rests 
in  parol. 

[1]  About  the  time  tliat  plaintiff  purchased 
his  farm,  he  had  a  conversation  with  the  de- 
foidant  relative  to  the  division  of  the  fence 
which  measures  a  distance  of  240  rods  be- 
tween the  adjoining  lands.  The  Import  of 
that  conversation  Is  an  agreement  that  the 
west  end  should  be  maintained  and  repaired 
by  defendant,  and  the  east  end  by  the  plain- 
tiff. Subsequently,  when  notice  was  given  by 
plaintiff  to  defendant  that  plaintiff's  cattle 
were  going  through  the  fence  on  the  west 
end,  defendant  fixed  a  part  of  said  fence,  and 
after  the  cattle  incident  he  Qzed  the  rest  of 
it.  This  may  be  construed  as  a  recognition 
by  defendant  of  his  duty  in  the  premises. 
and  a  jury  could  find  that  the  rebuilding  and 
rQ)airing  was  done  by  defendant  in  pur- 
suance of  an  agreement  between  the  respec- 
tive owners. 

tJ-4]  A  partition  fence,  within  the  purview 
of  the  statute.  Is: 

"A  fence  on  the  line  between  two  proprietor* 
where  there  is  no  road,  alley,  or  something  else 
which  would  prevent  the  erection  of  such 
fence."  Hewit  v.  Jewell,  58  Iowa.  37,  12  N. 
W.  738. 

r 

A  parole  agreement  respecting  a  partition 
fence,  if  executed,  is  valid  between  the  par- 
ties thereto,  and  invokes  the  remedial  pro- 
visions of  the  statute.  Nelson  v.  Wilson, 
157  Iowa,  80,  137  N.  W.  1048;  Little  v.  Lau- 
bach.  183  Iowa,  1370,  168  N.  W.  155 ;  D'Arcy 
V.  Miller,  86  IlL  102,  29  Am.  Rep.  11.  If 
the  statement  of  principle  in  De  Mers  v. 
Rohan,  126  Iowa,  488,  102  N.  W.  413,  intends 
the  contrary,  it  is  in  this  particular  now 
overruled.  We  are  not  dealing  with  the 
rights  of  third  parties,  nor  is  the  doctrine  of 
constructive  notice  involved.  In  the  absence 
of  express  prohibition,  parties  may  waive  a 
statutory  provision  enacted  for  their  benefit 
when  no.prlnrfple  of  public  policy  is  violated. 

The  alleged  agreement  between  plaintiff 
and  defendant  contemplated  that  the  parties 
should  maintain  and  erect,  if  necessary,  an 
allotted  partition  fence,  and  each  undertook 
to  erect  and  maintain  such  fence  (which  was 
performed  In  whole  by  one  and  in  part  by 
the  other),  and  this  was  done  pursuant  to  the 
terms  of  an  oral  agreement  The  imrties 
thereto  are  bound  until  a  revocation  thereof. 

The  liability  in  this  case  being  predicated 
on  the  negligence  of  defendant  in  failing  to 
main  tain  his  part  of  the  partition  fence,  we 
must  inquire  what  is  the  character  and  quan- 
tum of  recoverable  damage?  Under  the 
pleadings,  negligence  Is  the  test  of  recovery. 
The  function  of  the  contract  between  the 
parties  is  to  fix  the  locus  in  quo  of  the  duty 
of  each  adjoining  owner,  and  to  bring  each 
within  the  scope  and  penalty  of  the  breadi 
in  case  of  default. 

[SJ  To  entitle  plaintiff  to  rellet,  lie  must 


establish  that  defendant  was  bound  to  keep 
in  repair  a  certain  portion  of  the  division 
fence,  that  he  neglected  so  to  do,  and  that 
the  injury  proximately  resulted  from  siuch 
negligence. 

"'The  obligation  and  neglect  to  keep  up  the 
fence  is  of  the  gist  of  the  action,  the  foundation 
of  the  plaintilTs  claim.  This  is  not  like  an 
action  of  trespass  qtiare  clausum;  in  such  case 
the  gist  of  the  action  is  the  breach  of  the  plain- 
tiff's close.  •  •  •  Here  the  plaintiff  bases 
his  claim  upon  the  duty  and  neglect  of  the  de- 
fendant."   Tupper  V.  Clark,  43  Vt  200. 

See  also  Wilder  t.  Stanley,  66  Vt  146,  26 
AQ.  189,  20  U  R.  A.  479;  Krum  and  Peters 
V.  Anthony,  116  Pa.  431,  8  Atl.  698. 

[6,  7]  It  is  suggested  that,  as  the  statute 
fails  to  give  plaintiff  a  specific  remedy  In 
damages  under  the  circumstances,  he  must 
fail.  If  a  statute  prescribes  a  remedy  for 
the  violation  of  a  right,  the  party  aggrieved 
must  pursue  the  statutory  remedy,  and  as  a 
general  rule  cannot  resort  to  any  other.  It 
is  not  the  Intoit  of  the  instant  statute,  ho'w- 
ever,  to  deprive  a  party  of  any  right  or  reme- 
dy under  a  common-law  agreement.  Inde- 
pendently of  any  statute,  parties  may  obligate 
themselves  by  contract  to  maintain  boundary 
and  division  fences.  Secondly,  inasmuch  as 
the  common  law  did  not  require  adjoining 
owners  to  maintain  partition  fences,  stat- 
utes regulating  the  subject  are  remedial, 
and  intended  to  provide  against  existing  de- 
fects in  the  common  law,  such  statutes,  there- 
fore, must  receive  a  liberal  construction,  both 
as  to  the  extent  of  the  change  and  the  means 
of  their  execution,  as  this  will  more  nearly 
effectuate  the  intention  of  the  Legislature. 
If  the  statute  creates  a  right,  and  falls  to 
prescribe  a  remedy  for  the  party  aggrieved 
by  the  violation  of  such  right,  it  will  be 
presumed  that  the  Legislature  intended  to 
give  such  party  a  remedy  by  a  cominon-law 
action  for  a  violation  of  his  statutory  right. 
In  working  out  modern  legal  problems,  we 
necessarily  and  naturally  respect  our  his- 
toric continuity  with  the  past,  and  cite  prec- 
edent. Without  precedent  Judicial  chaos 
would  exist. 

Althongfa  forms  of  action  have  long  ceas- 
ed to  exist  under  our  procedure,  the  princi- 
ples underlying  and  disttngnisblng  the  old 
forms  respecttvely  are  still  of  essential  im- 
portance in  determining  the  nature  of  the 
remedy  which  is  applicable  to  the  particular 
Injury.  Furthermore,  the  abolition  of  the 
common-law  forms  of  pleading  has  not  chang- 
ed the  rules  of  substantive  law.  The  forms 
of  action  for  Injuries  arising  from  the  neglect 
to  maintain  or  repair  division  fences  were 
trespass  and  case.  Trespass  was  the  proper 
form  to  use  where  the  injury  was  a  direct 
one.  For  example,  where  the  land  of  A.  was 
invaded  by  the  cattle  of  B.,  an  action  in 
trespass  would  lie.  However,  if  the  injury 
was  not  direct,  but  consequential,  trespass 
m  the  case  was  the  proper  remedy.    For 
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example,  If  A.  brought  an  action  against  B. 
because  fences  were  down  which  B.  was 
bound  to  repair,  per  quod  the  horses  of  A. 
escaped  anA  were  killed,  the  action  Is  on 
the  case. 

Plaintitr  herein  quite  properly  sued  for  a 
consequential  damage  based  on  the  negli- 
gence of  the  defendant  in  the  particulars  al- 
leged in  the  petition.  Under  the  statute,  the 
construction  and  maintenance  of  a  partition 
fence  Is  compulsory  as  to  the  "respective 
owners  of  adjoining  lands,  from  which  each 
derives  any  revenue  or  benefit,"  "when  they 
cannot  agree  upon  the  portion  ot  partition 
fences  between  their  lands  which  shall  be 
erected  and  maintained  by  each." 

This  is  the  only  distinction  between  the 
common  law  and  the  statute  in  relation  to 
partition  fences,  except — 

"if  tiiere  be  no  partition  fence,  and  the  line 
thereof  has  not  been  assigned  either  by  tlie 
fence  viewers  or  by  agreement  of  parties,  any 
animal  trespassing  across  sucii  *  *  *  line 
shall  not  be  distrained,  nor  shall  tliere  be  any 
Uability  therefor."    Code,  {g  2355,  2361,  2S13. 

In  other  words,  under  the  Bngllsh  law  noth- 
ing but  the  ideal  Invisible  boundary  whidi 
exists  In  contemplation  of  the  law  bounds 
the  owner's  land  and  separates  it  from  his 
neighbor's.  This  constituted  his  fence.  This 
rule  compelled  the  owner  of  cattle  to  fence 
them  in;  the  neighbor  is  not  bound  to  fence 
them  out.  Fletcher  v.  Rylands,  K  R.  1  Ex. 
265,  p.  280.  By  early  Judicial  interpretation 
this  principle  was  held  not  to  be  applicable 
to  omdttions  in  this  state,  and  domestic  ani- 
mals were  declared  to  be  free  commoners. 
Wagner  y.  Bissell,  3  Iowa,  396;  Frazier  v. 
Nortinus,  34  Iowa,  82.  This  is  now  the  stat- 
utory rule  with  exceptions  as  to  certain  ani- 
mals. C!ode,  gj  2313,  2312.  The  respective 
duties  of  adjoining  owners  in  the  case  of 
partition  fences  are  the  same  where  stock 
are  restrained  from  running  at  large  as 
where  they  are  not  so  restrained.  Miracle 
Stone  Co.  v.  Roth,  144  Iowa,  656,  123  N.  W. 
846.  The  wisdom  of  Legislature  in  framing 
positive  laws  to  answer  all  the  purposes  of 
Justice  has  seldom,  if  ever,  been  found  equal 
to  the  subject,  and  the  legislation  on  the 
Instant  matter  neither  changed  nor  intended 
to  change  the  common-law  obligations  aris- 
ing from  the  agreement  of  the  parties  in 
the  construction  or  maintenance  of  parti- 
tion fences. 


Under  the  common  law,  the  obligation  to 
maintain  a  division  f^ioe  is  founded  on 
agreement  or  prescription,  and  the  right  to 
recover  damages  in  case  is  clearly  recog- 
nised and  distinguished  from  trespass  quare 
or  damage  feasant  Although  based  on  prec* 
edent,  the  doctrine  is  theoretically  sound. 

In  an  early  decision  of  the  Court  of  Ex- 
chequer It  was  held  that  an  action  was  main- 
tainable against  the  defendant  for  the  de- 
fective state  of  his  fences,  which  by  agree- 
ment he  was  bound  to  repair,  per  quod  the 
plaintiff's  horses  escaped  Into  the  defendant's 
(dose  and  were  there  killed  by  the  falling 
of  a  haystack.  Powell  v.  Salisbury,  2  Younge 
ft  Jervls'  R.  891.  In  another  old  Bnglish 
case  plaintiff's  horse  escaped  Into  the  de- 
fendant's field  through  defects  in  fences 
which  the  defendant  was  bound  to  keep  in 
repair,  and  was  there  killed  by  falling  into 
a  ditch.  It  was  held  that  the  defendant  was 
liable  for  the  damages.  Anon.,  1  Ventrls'  R. 
264. 

It  may  be  said  in  this  connection  that,  if 
cattle  escape  into  an  adjoining  field  through 
defects  In  a  fence,  which  the  adjoining  owner 
is  bound  to  keep  in  repair,  the  latter  is  not 
Justified  in  driving  them  into  the  highway 
and  leaving  them  there.  Said  Lord  Denmau, 
of  the  Court  of  King's  Bench: 

"It  is  perfectly  dear  that  the  least  to  be 
expected  from  a  party  in  the  sitaation  of  the 
defendant  here'  is  that  be  should  pnt  back  the 
sheep  into  the  place  in  which  they  were  before 
they  quitted  it  in  consequence  of  his  neglect." 
Carrutbers  v.  Hollis,  8  Ad<rfph  &  Ell.  B.  113. 

In  the  Instant  case  the  parties  intended  and 
contemplated  by  their  agreement  to  place 
themselves  within  the  protection  of  the  stat- 
ute governing  partiticm  fences,  and  the  provi- 
sions of  the  statute  and  common-law  rights 
and  remedies  not  Inconsistent  therewith  must 
be  read  into  the  agreement. 

We  conclude  that  .the.  petition  states  a 
cause  of  action,  that  the  instructions  given 
to  the  Jury  are  not  vulnerable  to  the  ex- 
ertions saved  by  defendant,  and  that  the 
ydrdict  is  supported  by  the  evidence. 

Wherefore  the  Judgment  Altered  is  af- 
firmed. 

EVANS,  C.  J.,  and  WEAVER  and  PRES- 
TON, JJ.,  concur. 
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GRIFFIN  V.  CHICAQO,  R.  I.  &  P.  RY.  CO. 

(No.  33994.) 

(Supreme  C!onrt  of  Iowa.    Sept.  80,  1921.) 

1.  Evidence  $=>588 — Jory  may  believe  witness- 
es,  regardless  of  oonfllctlng  testimony. 

Notwithstanding  a  conflict,  the  jury  had 
the  right  to  believe  plaintiff's  witnesses  as  to 
failure  to  ring  bell,  and  keep  a  lookout  by  de- 
fendant railroad  company. 

2.  Railroads  <»s>350(22)— Aotomoblle  driver's 
contributory  negligence  held  for  Jury. 

Evidence  on  the  issue  of  contributory  neg> 
ligence  of  the  driver  of  an  automobile  struck 
by  a  train  running  backward  around  a  curve 
through  a  cut  with  an  embankment  and  build- 
ings obstructing  his  view,  Md  to  present  a 
question  for  the  jury. 

Appeal  from  District  Court,  Wapello  Coun- 
ty;   Seneca  Cornell,  Judge. 

This  Is  an  action  for  damages  resulting 
in  personal  injuries  to  plalntltT,  growing  out 
of  a  collision  between  a  train  of  defendant 
and  plaintiff's  automobile.  Trial  to  a  Jury. 
Verdict  and  Judgment  for  plaintiff  for  $2,- 
0(X).    Tbe  defendant  appeals.    Affirmed. 

3.  Q.  Gamble  and  R.  L.  Read,  both  of  Des 
Moines,  and  McKett  &  McNett,  of  Ottumwa; 
for  appellant. 

J.  J.  Smith  and  M.  O.  Gllmore,  both  of  Ot- 
tumwa,  for  appellee. 

PRESTON,  3.  But  one  error  Is  assigned, 
and  that  Is  that  the  court  erred  In  overruling 
defendant's  motion  for  a  directed  verdict  at 
the  close  of  all  the  testimony,  and  erred  in 
submitting  the  case  to  the  Jury,  because  it 
appears,  as  appellant  contends,  that  plain- 
tiff was  guilty  of  contributory  negligence  as 
matter  of  law.  Plaintiff  charged  negligence 
in  the  following  respects:  The  operation  of 
the  train  backward  around  tbe  curve,  and 
over  the  crossing  at  a  dangerous  rate  of 
speed,  and  with  the  view  of  the  approaching 
train  obstructed  by  high  banks;  failure  to 
give  signals  or  warning  of  approach  of  tbe 
train;  having  no  brakeman  or  lookout  on 
the  car  approaching  the  street;  the  signal 
bell  was  not  sounded  at  the  approach  of  the 
train ;  and  that  tbe  train  was  running  back- 
wards at  a  rate  of  speed  in  violation  of  an 
ordinance  of  the  city.  The  accident  occurred 
about  11:30  a.  m.  October  19,  ldl7,  at  the  in- 
tersection of  Seventh  street  and  the  Rock 
Island  tracks,  in  the  city  of  Oskaloosa.  It 
was  a  clear  day.  Plaintiff  was  traveling 
from  Spirit  Lake  to  his  home  at  Ottumwa, 
accompanied  by  one  Carter.  Plaintiff  was 
sitting  in  the  front  seat  at  the  left,  driving; 
Carter  to'  his  right.  They  passed  through 
the  city,  proceeding  east  on  Sixth  avenue  to 
Seventh  street,  turned  south  on  Seventh,  driv- 
ing south  to  tbe  point  of  collision.  Seventh 
street  is  largely  traveled.    The  train,  or  part 


of  a  train,  was  composed  of  a  box  car  and 
two  cars  of  coaL  It  was  backing  in  a  west- 
erly direction  at  the  time  of  the  accident. 
The  box  car  was  farthest  west,  *ext  the  two 
coal  cars,  then  the  engine.  There  is  a  brick- 
yard some  distance  east  of  Seventh  street, 
and  a  swltdi  to  It  The  track  Is  a  single 
track  at  the  Seventh  street  crossing.  The 
track  east  of  the  crossing  curves  to  the 
northeast  through  a  cut  The  evidence  tends 
to  show  that  the  track  is  nearer  the  north 
side  of  tbe  cut  close  to  the  foot  of  tbe  em- 
bankment The  surface  of  tbe  street  slopes 
toward  the  track  both  north  and  south  of  it, 
making  a  dip.  Plaintiff  had  been  over  this 
crossing  before,  and  says  that,  coming  from 
Ottumwa,  from  the  south,  a  train  to  the  east 
could  be  seen  farther  as  CHie  approaches  from 
the  south.  He  bad,  on  prior  occasions,  no- 
ticed the  automatic  electric  bell,  but  that  it 
did  not  sound  on  the  occasion  of  the  accident 
Plaintiff  introduced  evidence  to  the  effect 
that  the  electric  bell  did  not  ring  at  the  time 
of  the  accident,  and  that  it  bad  not  beai 
ringing  for  two  or  three  days  prior  thereto. 
An  employee  for  defendant  testifies  to  the 
contrary,  and  that  the  signal  was  working 
properly  on  the  morning  of  the  accident 
Going  south  from  Sixth  avenue  to  the  rail- 
road crossing  there  are  obstructions  to  the 
east,  an  embankment,  houses,  and  outhouses, 
and  there  were  tomato  vines  and  weeds, 
which  were  alive  at  tbe  time  of  the  accident 

[1]  There  Is  a  conflict'  in  the  evidence  at 
different  points  as  to  whether  the  bell  was 
rung  and  whether  the  brakeman  was  on  tbe 
box  car,  whether  or  not  he  was  callins;  to 
plaintiff,  and  so  on.  Tbe  Jury,  of  course,  had 
the  right  to  believe  plaintiiTa  witnesses,  not- 
withstanding the  conflict. 

[2]  Arguing  from  the  testimony  of  defend- 
ant's engineer,  and  observations  taken  by 
him,  and  from  bis  plat  made  for  the  purposes 
of  the  trial,  it  U  appellant's  contention  tliat 
at  a  point  80  feet  north  of  the  crossing  the 
engineer  could  see  an  object  6.8  feet  above  the 
rails,  and  2(X)  feet  east  of  the  center  of  the 
crossing,  tbe  only  intervening  obstruction  be- 
ing the  bank ;  that  at  a  point  60  feet  north 
of  the  crossing  the  engineer,  through  bis 
transit  level,  could  see  an  object  6.1  feet 
above  the  rails  at  a  point  200  feet  east  of 
the  center  of  the  Intersection,  and  could  see 
an  object  4.4  feet  above  the  rails  at  a  point 
100  feet  east  of  the  intersection;  from  a 
point  40  feet  north  of  the  tracks  he  could 
see  4.9  feet  above  the  rails,  and  200  feet  east 
of  the  center  of  the  intersection,  and  an  ob- 
ject 1  foot  above  the  rails  at  a  point  100  feet 
east;  that  at  a  point  25  feet  north  of  ihe  in- 
tersection bis  view  to  the  east  along  tbe  trat^ 
was  unobstructed.  From  this  it  is  claimed 
by  appellant  that,  when  plaintiff  was  80  feet 
north  of  the  tracks,  tbe  upper  half,  at  least, 
of  the  box  car  and  engine  was  visible  to  him. 
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not  be  within  bia  view.  Tbe  box  car  was  13 
feet  high,  from  the  top  of  tbe  rails.  It  is 
said  by  counsel  for  appellant  that  there  is  no 
dispute  as  to  tbe  correctness  of  these  obser- 
vations, or  the  blueprint 

Appellee  does  question  tbe  correctness 
and  accuracy  of  tlie  observations,  plat,  and 
tbie  photographs  as  well.  Tbe  engineer,  who 
made  tbe  blueprint  and  testified  as  to  tbe 
measurements,  was  assisted  by  a  rodman 
who  did  not  testify;  the  engineer  testifies 
that  the  surveyor  must  rely  on  tbe  rodman, 
and  tbat  be  relied  on  tbe  rodman  doing  what 
he  was  told;  they  were  both  In  tbe  employ 
of  tbe  defendant.  Tbe  engineer  testifies  tbat 
be  made  tbe  original  drawing  November  6tb, 
from  which  be  later  made  the  blueprint  He 
does  not  remember  anything  of  the  remains 
of  a  garden  there.  So  that  at  tbe  time  the 
original  drawing  was  made  tbe  vegetation 
may  have  been  down.  -A  difference  of  a  foot 
or  two  In  the  height  of  the  erabanlcment  be- 
cause of  the  vegetation  would  malie  consid- 
erable difference  at  the  angle  of  vision  of 
one  in  tbe  street  loolting  east  We  thinl:  the 
claims  Just  referred  to,  made  on  behalf  of  ap- 
pellant, are  not  entirely  borne  out  by  the  tes- 
timony for  plaintitC.  There  Is  a  conflict  in 
tbe  testimony  of  the  engineer  and  plaintiCTs 
witnesses  as  to  tbe  height  of  the  embank- 
ment 

Going  now  to  plaintiffs  testimony:  The 
ordinance  was  introduced  making  it  unlawful 
to  run  or  move  locomotive  or  cars  at  a  great- 
er rate  of  speed  than  6  miles  per  hour.  Wit- 
nesses testifying  for  plaintiff  say  that  tbe 
cut  east  of  Seventh  street  was  10  or  12  feet 
deep,  and  became  deeper  farther  east;  that 
the  north  rail  of  the  tra<^  was  not  more  than 
3  feet  from  the  bank;  there  was  one  dwell- 
ing house  on  the  west  side  of  Seventh  street 
dbuth  of  Sixth  avenue,  where  Mrs.  Daniels, 
an  eyewitness  to  this  accident,  lived,  and  on 
the  east  side  of  tbe  street  south  of  tbe  avenue 
there  were  three  houses ;  the  Tilton  bouse  is 
farthest  south,  70  or  80  feet  from  the  rail- 
road, and  there  were  Sheds  and  coalhouses 
on  the  Tilton  lot,  and  tomato  vines  a  foot 
high  and  weeds  on  top  of  the  emt>ankment; 
tbe  ground  at  tbe  Tilton  bouse  Is  about  6 
feet  above  the  street,  and  tbe  farther  south 
you  go  tbe  bJgher  tbe  embankment  on  tbe 
Tilton  lot;  Sixth  avenue  is  about  150  feet  to 
200  feet  from  the  railroad  track ;  that  when 
one  is  on  the  track  at  Seventh  street,  you  can 
see  west  pretty  good,  and  east  quite  a  ways; 
When  you  are  10  feet  north  of  the  track  you 
cannot  see  along  the  track  east,  tliat  within 
10  or  12  feet  of  the  track  the  surface  of  the 
lot  east  of  Seventh  street  is  10  or  12  feet 
higher  than  the  surface  cf  tbe  street  Mrs. 
Daniels  testifies: 

That  8^  witnessed  the  transaction  from  ber 
east  fro^  porch,  and  tliat  she  had  a  front 
View  of  the  railroad  croesiog;  Tilton's  house 
to  the  east,  next  to  the  track,  was  in  the  way 


"When  I  first  saw 
the  auto  it  was  right  by  my  house,  and  I  was 
on  my-  front  porch.  I  noticed  them  as  they 
approached  the  crossing;  seems  as  though 
they  befran  to  slow  down  to  go  across;  after  I 
first  saw  the  car  I  stepped  inside  the  door, 
picked  up  some  rugs,  and  as  I  went  out  again 
saw  tbe  train  hit  tlie  car;  it  was  about  the 
center  of  the  street.  I  could  plainly  see  that 
the  train  ran  into  the  automobile;  the  auto- 
mobile was  carried  west  25  or  SO  feet;  it  feli 
on  the  west  sidewalk,  and  seemed  to  roll  over, 
and  then  the  box  car  slowed  down:  I  saw  the 
brakeman  there  immediately  after  the  accident 
while  they  were  getting  the  fellows  out  I 
heard  him  say,  'Why,  I  was  looking  after  the 
school  children,'  and  he  said,  'I  thought  the 
people  tliat  was  passing  could  look  out  for 
themselves.'  " 

FlaintifT  testified  that  when  they  turned 
out  of  Sixtb  avenue  into  Seventh  street 
they  were  not  going  very  fast;  12  or  15  miles 
an  hour;  and  further: 

"As  we  came  south  on  Seventh  we  looked  as 
best  we  could,  he  (Carter)  would  look  one  way 
and  I  would  look  the  other,  and  we  would  lis- 
ten for  any  alarm,  and  not  bearing  anything 
we  would  approacli.  We  heard  nothing  or  saw 
nothing.  I  heard  no  bell;  would  say  we  were 
16  or  20  feet  from  the  railroad  track  when  I 
first  noticed  the  box  ear,  when  Carter  hol- 
lered; about  the  first  I  knew  of  the  box  car 
was  when  Carter  called  out  or  else  my  atten- 
tion had  Just  been  attracted  that  way  when  he 
hollered.  I  thought  we  were  12  or  15  feet 
from  the  north  rail  when  my  attention  was 
called  to  the  box  car;  it  was  coming  at  me 
like  a  streak  of  lightning.  I  bad  looked  to- 
wards the  east  just  a  second  before  that,  I 
thought,  and  saw  nothing  and  heard  nothing. 
I  tried  to  turn  the  car  down  the  track  west 
thinking  if  I  could  get  it  on  the  side  I  could 
get  away  from  it;  could  not  give  the  auto  mudi 
of  a  turn  before  I  reached  the  track,  because 
the  box  car  bit  me  before  I  had  time  to  turn 
it  very  far;  the  box  car  struck  just  about 
where  I  was  sitting.  I  did  not  see  any  person 
on  the  box  car  that  was  approaching;  it  was 
onto  me  so  fast  that  I  did  not  have  any  time 
to  observe  anything;  would  judge  tbe  box  car 
was  going  considerably  faster  than  I  was  going; 
I  would  say  15  or  20  miles  an  hour;  I  would 
judge  we  were  75  or  100  feet  north  of  the 
track  wlien  I  looked  east  the  first  time.  I 
looked  east  to  see  if  I  could  see  anything  or 
bear  anything.  I  looked  east  over  the  em- 
bankment all  I  could,  but  saw  nothing  of  tlie 
train.  I  had  not  slowed  up;.  Just  wanted  to 
have  the  car  under  control;  in  a  car  liice  that 
going  12  or  15  miles  an  hour  yon  can  stop  it 
pretty  nearly  instantly;  my  brakes  were  good; 
the  top  of  tbe  ante  did  not  obstruct  my  view 
where  I  was  sitting;  the  car  was  a  six  cylin- 
der, and  the  motor  not  noisy." 

He  also  testified  that  the  only  time  he  ever 
stopped  for  a  train  at  that  crossing  was  when 
he  was  going  from  Ottumwa  ta  Oedcaloosa, 
and  then  h«  heard  the  dectric  bell,  and 
stopped  his  car,  and  the  train  passed;  that 
at  other  times  coming  bacA  from  Oskalooaa 
he  had  looked  the  same  as  he  did  this  time. 
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Carter  gave  slicUar  testimony,  and  said 
fhat  plaintiff  seemed  to  Iiave  tlie  automobile 
under  control  as  ttaey  drove  along  the  street; 
that  witness  looked  In  both  directions  and 
did  not  see  any  railroad  car  or  engine,  or 
bear  any  bell  ringing;  thinks  they  slowed 
down  to  about  12  miles  an  hour  when  they 
got  within  20  or  SO  feet  ot  the  track ;  his  best 
judgment  Is  that  the  automobile  was  20  feet 
from  the  track  when  he  first  saw  the  rail- 
road car  coming  out  of  the  cut;  saw  no 
smoke  from  the  locomotire;  heard  no  whis- 
tle; the  comer  of  pdaintiff's  car  struck 
against  the  corner  of  the  box  car;  saw  no 
one  on  top  of  the  box  car.  "When  I  first 
saw  the  car,  I  immediately  cried  out ;  plain- 
tiff tried  to  throw  the  steering  wheel  very 
quickly,  but  there  was  not  much  change  in 
the  course  in  that  distance." 

The  brakeman  and  another'  witness  gave 
testimony  contradictory  at  some  points  of 
the  testimony  of  plaintiff's  witnesses.  It 
is  appellant's  contention,  taking  into  consid- 
eration the  physical  facts,  the  evidence  as  a 
whole,  with  all  lawful  inferences,  and  apply- 
ing the  evidence  most  favorable  to  plaintiff, 
it  appears  without  conflict  that  plaintiff  did 
not  exercise  ordinary  care  in  approaching 
the  crossing,  and  that  he  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law;  that 
he  failed  to  use  his  senses  of  sight  and  hear- 
ing until  he  had  passed  the  danger  zone; 
that  be  did  not  have  his  car  under  control, 
and  so  on.  Counsel  rely  upon  Tetter  v, 
RaUway,  182  Iowa,  1241,  166  N.  W.  592; 
Sturgeon  v.  Railway,  187  Iowa,  645,  174 
N.  W.  381,  383;  Landls  v.  Railway,  166 
Iowa,  20,  147  N.  W.  318;  Powers  v.  Railway, 
157  Iowa,  347,  136  N.  W.  1049.  Schaefert  v. 
Railway,  62  Iowa,  624,  17  N.  W.  893 ;  Ander- 
son v.  Dickinson,  187  N.  W.  672,  174  N.  W. 
402;  Askey  v.  Railway,  101  Neb.  266,  162 
N.  W.  647;  Bedmer  v.  Railway,  181  Iowa, 
642,  162  N.  W.  43.  By  a  comparison  of  the 
facts  in  the  cases,  just  cited  with  the  facts 
In  the  instant  case,  they  can  be  readily 
distinguished. 

Every  one  approaching  a  crossing  should 
recognize  that  a  .railroad  crossing  is  a  place 
of  known  danger,  and  that  care  proportionate 
to  the  danger  must  be  exercised  in  under- 
taking to  cross.  He  must  do  whatever  is  nec- 
essary, as  a  prudent  man,  under  the  cir- 
cumstances, to  protect  himself.  In  other 
words,  he  must  exercise  ordinary  care  un- 
der the  circumstances.  Generally  it  is  a 
question  for  the  Jury.  In  some  cases  the 
undisputed  evidence  may  be  so  clear  that  It 
becomes  matter  of  law.  Such  was  the  situa- 
tion In  the  cases  cited  by  appellant.  In  the 
Sturgeon  Cnae  the  plaintiff  did  not  have 
his  car  under  control,  and  be  could  have 
seen  the  engine  In  time  to  stop  had  he  looked. 
The  undisputed  evidence  so  shows.  So  it  was 
In  Sackett  v.  Railway,  187  Iowa,  994,  174 
N.  W.  658.    In  the  Landis  Case  the  crossing 


was  substantially  unobstructed  as  the  photo- 
graphs in  the  opinion  show.  It  la  needless 
to  refer  to  the  other  cases  cited. 

In  the  instant  case  we  have  the  testimony 
of  two  men  who  were  In  the  car  as  It  ap- 
proached the  crossing,  and  the  situation  as 
it  appeared  to  them  at  the  time,  and  that 
the  car  was  under  controL  We  do  not  over- 
look the  cases  holding  that  a  person  may  not 
say  he  looked  and  did  not  see  when  by  look- 
ing he  must  have  seen;  but  In  the  instant 
case  it  was  for  the  jury  to  say,  under  the 
evidence,  whether  plaintiff  did  look  and 
whether  he  could  or  did  see  in  time,  and 
whether  he  had  his  car  under  control;  In 
other  words,  whether,  under  all  the  circum- 
stances, he  acted  as  a  prudent  man  would 
under  like  conditions. 

The  case  of  Williams  v.  Railway,  139  Iowa, 
652,  117  N.  W.  956,  refers  to  a  condition 
where  crossing  gates  were  open,  as  an  im- 
plied assurance  of  safety.  In  the  instant 
case  we  may  remark  In  passing  that  a  simi- 
lar circumstance  Is  found,  showing  that  on 
prior  occasions  when  plaintiff  had  crossed 
this  place  there  was  an  electric  alarm  sound- 
ing, which  was,  as  the  jury  may  have,  found, 
absent  at  the  time  of  this  accident.  In  addi- 
tion he  and  the  party  with  him  testify  that 
they  did  look  and  could  not  see  in  time.  The 
evidence  is  not  so  clear  that  such  is  not  the 
fact,  or  that,  looking,  they  could  see,  or  that 
plaintiff  did  not  have  his  car  under  control, 
as  to  justify  a  holding  that  he  was  guilty 
of  contributory  negligence  as  matter  of  law. 
In  Gray  v.  Railway,  143,  Iowa,  268,  276,  277, 
121  N.  W.  1097,  1100,  1101,  a  person  was  In- 
jured at  a  crossing  where  the  view  of  the  rail- 
road was  obstructed  by  cuts,  buildings,  and 
trees,  but  the  extent  or  completeness  of  such 
obstructions  were  questions  of  dispute  in  the 
testimony.  The  court,  speaking  through  Mr. 
Justice  Weaver,  said  that — 

We  "have  no  inclination  to  abrogate  the  role 
*  *  *  that  a  railwiiy  crossiiig  is  a  known 
place  of  danger,  and  that  the  sight  of  the  iron 
rails  across  his  path  is  a  proclamation  of 
warning  to  which  no  prudent  man  will  fail  to 
give  heed.  •  *  *  But  having  the  right  to 
use  it  save  only  when  the  danger  of  collision  is 
so  apparent  that  a  reasonably  prudent  person 
would  not  take  the  risk,  or  when  the  dreum- 
stancea  are  such  that  as  a  reasonably  prudent 
person  he  should  investigate  and  satisfy  him- 
self that  the  way  is  clear,  and  fails  to  exercise 
that  precaution,  it  becomes  in  the  very  nature 
of  things  a  question  of  fact  whether  what  he 
dops  or  fails  to  do  is  consistent  with  exercise 
of  reasonable  care  on  his  part  This  is  always 
a  jury  question,  save  in  those  exceptional  cases 
where  the  facts  are  so  clear  and  undisputed 
that  all  reasonable  minds  most  reach  a  Uke 
conclusion  thereon." 

The  first  part  of  this  quotatinn  Is  now 
cited  as  not  out  of  harmony  with  nie  Instant 
case.  The  other  part  of  the  quotatiMi  Is 
cited  by  appellee  with  ntunerona  other  cases. 
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as  holding  that  the  qnestloii  of  contributory 
negligence  Is  one  for  the  Jury,  except  in  the 
exceptional  cases  referred  to.  Appellee 
cites  Barrett  v.  Railway,  180  N.  W.  670,  and 
cases  therein  dted,  as  In  point,  and  to  sus- 
tain their  proposition  that,  under  the  evi- 
dence In  the  Instant  case,  there  was  a  Jury 
question  as  to  whether  or  not  plaintiff  was 
guilty  of  contributory  negligence. 

The  opinion  Is  already  too  long,  and  we 
shall  not  go  Into  a  further  discussion  of  the 
cases.  We  are  of  opinion  that  there  was  a 
Jury  question  here,  and  that  the  e\idence 
sustains  the  finding  of  the  jury.  The  Judg- 
ment is  therefore  affirmed. 

Affirmed. 

EVANS,  0.  J.,  and  WEAVEE  and  DE 
OBAFF,  JJ.,  concur. 


STUART  et  al.  v.  WHITE.    (No.  33975.) 
,  (Supreme  Court  of  Iowa.    Sept.  30,  1921.) 

1.  Compromise  and  settlemBnt  «=sll— Unlvar. 
sally  favored. 

Compromise  and  settlement  of  claims  and 
suits  Imsed  thereon  are  universally  favored. 

2.  Compromise  and  settlement  «=»6(4)— Set- 
tiement  of  disputed  claims  upheld,  though 
claims  not  valid  or  enferceable. 

Settlement  of  disputed  claims  based  upon 
valid  consideration  will  be  upheld,  though  the 
claim  may  not  be  valid  or  entorceaoie  at  law 
or  in  equity. 

3.  Partnership  (@=>344— Stipulation  entered  on 
Judamont  docket  held  final  settlement  of  In- 
terests of  partners  In  assets  and  business  of 
copartnership  excepting   patent  rights. 

Stipulation  made  and  entered  on  the  judg- 
ment docket  in  partner's  action  against  co- 
par|;ner  for  accounting,  whereby  it  was  agreed 
"as  a  compromise  and  settlement  of  tliis 
suit"  that  defendant  "hereby  seUs  to"  plain- 
tiffs "all  of  liis  interests  in  the  assets  and 
business  of  the  copartnership"  excepting  cer- 
tain patent  rights,  for  a  specified  sum,  and 
that  "the  interest,  if  any,  of  all  the  parties  to 
this  suit,  are  not  adjudicated  or  prejudiced  by 
this  settlement,"  heUi  a  final  adjudication  ot 
the  interests  of  the  partners  in  the  assets  and 
business  of  the  copartnership,  excepting  the 
patents;  the  provision  as  to  the  interests  of 
the  parties  not  being  adjudicated,  having  ref- 
erence merely  to  the  patent  rights. 

4.  Partnersklp  <3=>344— Partners  rstainln« 
beneiflts  of  settlemewt  entered  on  Juagnent 
docket  made  after  examination  of  books 
could  not  recover  amount  shown  ny  dooks  to 
have  been  appropriated  by  copartner. 

Where  the  books  ot  a  copartnership, 
brought  into  court  for  examination  by  partners 
suing  copartner  for  accounting  prior  to  final 
settlement  as  to  the  interests  of  the  partners 
in  the   assets   and-  business  of   the   company, 
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showed  that  defendant  partner  had  appropri' 
ated  a  certain  sum  as  ooinpensation  for  the 
use  of  a  patent,  the  plaintiffs,  having  retained 
the  benefits  of  settlement  which  was  entered 
on  Judgment  docket  could  not  in  a  subsequent 
action  against  a  copartner  recover  a'  portion 
of  the  amount  so  appropriated,  on  the  ground 
that  the  copartner  fraudulently  concealed  ap- 
propriation from  them. 

De  Graff  and  Faville,  JJ.,  dissenting. 

Appeal  from  District  Cooxt.  Linn  County ; 
John  T.  Mofflt,  Judge. 

Action  In  equity  tor  an  accounting.  De- 
cree and  judgment  as  prayed.  Defaidant  ap- 
peals.    Reversed. 

Crissman  &  Linville,  of  Cedar  Raplda,  for 
appellant. 
F.  L.  Anderson,  of  Marlon,  for  appellees. 

STEVENS,  J.  In  December,  1911,  the  par^' 
ties  to  this  suit  entered  into  an  oral  agree- 
ment for  the  formation  of  a  copartnership  at 
Cedar  Rapids,  Iowa,  to  be  known  as  the 
HAndy  Sack  Baler  Company,  for  the  manu- 
facture and  sale  of  a  cement  sack  baler.  The 
agreement  provided  that  each  of  the  partners 
would  contribute  equally  to  the  capital  of 
the  business,  without  designating  an  amount, 
and  that  tliey  would  share  the  profits  and 
losses  In  the  same  prc^ortlon. 

The  original  device  for  baling  sacks  was 
the  Joint  Inver.tlon  of  the  plaintiff  Stuart 
and  the  defendant  White,  and  the  patent  was 
issued  In  tlieir  Joint  names.  The  defendant, 
however,  later  Invented  an  Improvement,  and 
obtained  a  patent  thereon  in  his  own  name. 
The  nature  of  the  baling  device  patented  in 
the  name  of  Stuart  and  White,  and  of  the 
Improvement  patented  in  the  name  of  the  de- 
fendant, is  not  material. 

This  action  was  brought  for  an  accounting, 
and  to  compel  the  defendant  to  turn  over  to 
the  plaintiffs  two-thirds  of  the  aggregate  sum 
of  $1,903.13,  which  plaintiffs  allege  the  de- 
fendant wrongfully  appri^rlated  to  his  own 
use  from  the  assets  of  the  copartnership,  as 
follows:  -  October  31,  1917,  Jl,550.60;  De- 
cember 31,  1917,  ?32Q.13 ;  February  26,  1918, 
$23.40. 

The  answer  of  the  defendant  admits  the 
receipt  of  the  above  sums  on  the  dates  stated, 
but  alleges  that,  by  a  modification  of  the 
partnership  agreement,  and  the  acts  and  con- 
duct of  the  partners  In  the  management  and 
transaction  of  the  partnership  buslnesSkhe  be- 
came the  owner  of,  and  entitled  to,  one-half 
of  the  assets  and  profits  thereof,  and  that 
the  above  sums  were  appropriated  by  him  in 
payment  of  a  royalty  for  the  use,  by  the  co-. 
partnership,  of  the  improvement  patented  by 
him  and  used  in  the  manufacture  of  the 
baler. 

The  court  below  found  that  the  defmdant 
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should  account  to  the  plaintiffs  for  two-thirds 
ot  the  amount  claimed,  and  Judgment  for 
$1,266,  with  interest  from  the  date  of  the 
filing  of  the  petition,  was  entered  against  him 
therefor- 
More  than  a  year  before  the  commencement 
of  this  action,  plaintiffs,  appellees  herein,  in- 
stituted a  suit  against  the  defendant,  appel- 
lant herein,  in  the  superior  court  of  Cedar 
Baplds,  Iowa,  for  an  accounting  of  the  busi- 
ness and  assets  of  the  coi»artnersbip,  alleg- 
ing in  their  petUlon  that  the  defendant 
therein  was  claiming  a  cme-haU  interest  In 
the  assets  and  profits  of  the  concern  instead 
of  one-third,  to  which  he  was  entitled  under 
the  oral  contract  of  partnership,  and  praying 
that  he  be  required  .to  account  to  the  plain- 
tiffs for  two-thirds  of  the  assets  and  profits 
of  the  business,  and  that  the  patent  issues 
to  him  upon  the  improvement  referred  to 
'above  be  decreed  to  be  the  property  of  the 
copartnership.  The,  ground  upon  which  this 
relief  was  sought  was  that  the  parties,  at  the 
time  of  forming  the  copartnership,  had  agreed 
that  defendant,  who  was  possessed  of  Inven- 
tive genius  and  who  was  to  manufacture  the 
baler,  should  be  paid  a  salary  of  from  $3.50 
per  day  to  $150  per  month,  and  that  during 
Ills  employment  be  was  to  perfect  the  baler 
for  the  benefit  of  the  firm,  and  that  whatever 
improvement  he  made  thereon. would  be  for 
the  benefit  of  the  copartnership.  The  Issue 
as  to  the  ownership  of  the  patent  taken  out 
on  the  improvement  in  the  name  of  White 
and  of  the  alleged  equitable  ownership  there- 
of by  the  copartnership  was,  upon  motion  of 
the  defendant,  stridden  by  the  court  upon  the 
ground  that  it  was  without  Jurisdiction  to 
pass  upon,  or  decide,  the  same. 

On  May  18. 1918,  the  day  on  which  the  suit 
in  the  superior  court  was  assigned  for  trial, 
the  parties  entered  into  a  stipulation  in  writ- 
ing for  the  compromise  and  settlement  there- 
of, as  follows: 

"It  is  hereby  agreed  and  stipulated,  as  a 
compromise  and  settlement  of  this  suit,  as 
follows: 

"Mr.  T.  G.  White  hereby  sells  to  L.  B.  Stu- 
art and  J.  0.  Fulkerson  all  of  his  interests  in 
the  asfipta  and  business  of  the  copartnership  of 
the  Handy  Sack  Bailer  Company,  for  the  -sum 
of  one  thousand  dollars  ($1,000.00),  excepting 
that  the  said  White  does  not  sell  or  convey  any 
interest  which  he  owns  in  the  U.  S.  patents  No. 
1,130,780  and  1,042.544.  And  any  other  pat- 
ent right.  The  interests,  if  any.  of  all  the 
parties  to  this  suit  are  not  adjudicated  or 
prejudiced  by  this   settlement. 

"Each  of  the  parties  to  this  suit  to  pay  one- 
third  of  the  court  costs." 

The  defendant  in  the  present  action  set  up 
this  compromise  and  settlement  as  a  defense 
to  plaintiffs'  cause  of  action.  By  way  at 
amendment  to  their  petition,  plaintiffs  in  this 
action  allege  that  on  the  day  the  stipulation 
referred  to  above  was  entered  Into,  the  de- 


f^idant  in  the  action  in  the  superior  ceart 
designedly  and  fraudulently  and  for  the  pur- 
pose of  deceiving  plaintiffs  wrongfully  with- 
held from  them  any  information  pertaining  to 
the  withrawal  fr<Hn  the  assets  of  the  copart- 
nership, of  the  several  sums  of  money  in  con- 
troversy, and  that  the  said  sums  wer«,  in  fact, 
the  property  and  a  part  of  the  a3sets  of  the 
copartnershiiK  Otlier  issues  are  involved  in 
the  present  controversy,  but,  in  view  of  the 
conclusion  hereinafter  announced,  it  is  un- 
necessary to  refer  further  thereta  Counsel 
have  ably  discussed  the  case  upon  its  merits ; 
but  as,  in  our  opinion,  the  stipulation  entered 
Into  on  May  18,  1918,  for  the  purpose  of  com- 
promising and  settling  the  action  then  p«td- 
ing  in  the  superior  court  is  vital  and  control- 
ling, we  make -no  further  reference  thereto. 
Upon  the  question  of  the  merits  of  defend* 
ant's  claim  to  compen.sati<Mi  for  the  use  of  the 
patented  Improvement  and  to  the  ownership 
of  one-half  of  the  assets  and  profits  of  the 
copartnership,  we  express  no  opinion,  further 
than  to  say  that  the  record  diadoeea  an  ap- 
parent good-faith  controversy  between  the 
parties  as  to  these  matters. 

[1 , 2]  The  compromise  and  settlement  of 
disputed  claims  and  suits  based  thereon  are 
universally  favored  (Owens  v.  CJoal  Co.,  167 
Iowa,  389, 138  N.  W.  488;  Mclsaac  ▼.  McMui^ 
ray,  77  N.  H.  466,  93  AO.  115.  I*  R.  A.  1916B, 
769,  and  when  entered  Into  upon  a  valid  con- 
sideration will  be  upheld  by  the  courts,  al- 
though the  claim 'may  not  be  a  valid  one  or 
enforceable  at  law  or  in  equity  (Keefe  y. 
Vogle,  36  Iowa,  87;  Oreenlee  v.  Mosnat,  116 
Iowa,  535,  90  N.  W.  338;  Rowe  v.  Bamea, 
101  Iowa,  302,.  70  N.  W.  197;  I^gsdon  v.  Mof- 
fltt,  169  N.  W.  182;  Cantonwine  v.  Bosch 
Bros.,  148  Iowa,  496, 127  N.  W.  657 ;  Mclsaac 
V.  McMurray,  supra). 

[3]  Plaintiffs  do  not  ask  that  the  stipula- 
tion compromising  and  settling  the  action  for 
an  accounting  in  the  superior  court  t>e'  set 
aside  and  the  status  previously  existing  re- 
stored, but  seek  to  retain  whatever  benefit 
or  advantage  accrued  to  them  thereby,  and  to 
further  compel  the  payment  by  the  defendant 
of  two-thirds  of  the  amount  in  controversy. 
The  record  before  us  shows  that  the  stipula- 
tion was  signed,  filed,  and  entered  in  full  up- 
on the  Judgment  docket  and  its  terms  fully 
carried  out  and  executed  by  the  parties.  Nei- 
ther argument  nor  the  citation  of  authority 
is  necessary  to  sustain  the  contention  of  coun- 
sel for  app^ees  that  the  compromise  and 
settlemmt  is  condnslve  and  binding  uponall 
of  the  parties  according  to  Its  terms  and  pro- 
visions. The  only  issue  presented  by  the 
record  at  the  time  of  the  settlement .  waa 
that  of  an  accounting,  and  this  included  all 
the  claims  of  l>oth  parties.  The  expressed 
purpose  of  the  'stipulation  was  "the  com- 
promise and  settlement  of  this  suit" — that 
is,  the  action  then  pending  in  the  superior 
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conrt  Hie  effect  thereof  was  to  compromise 
and  settle  all  matters  involved  In  that  litiga- 
tion unless  the  provision  therein  that  "the 
Interests,  if  any,  of  all  the  parties  to  this  suit 
are  not  adjudicated  or  prejudiced  by  that 
settlement,"  shall  be  construed  as  an  expres- 
sion of  an  Intention  to  the  contrary,  or  appel- 
lees have  shown  themselves  entitled  to  relief 
upon  the  ground  of  fraud.  It  is  too  manifest 
for  argument  that  the  parties  intended  the 
stipulation  to  be  a  final  settlement  and  ad- 
judication of  their  Interest  in  the  assets  and 
business  of  the  copartnership,  except  the 
patents. 

The  fact  that  the  defendant  agreed  to  sell 
and  convey  all  fiis  interest  in  the  business  and 
assets  of  the  company  to  plaintiffs,  and  that 
they  agreed  to.  and  did,  pay  him  the  sum  of 
$1,000  therefor,  is  sufficient  upon  this  i>oint. 
The  speelflc  exception  mentioned  In  the  stip- 
ulation related  to  the  interest  of  the  respec- 
Itlve  parties  in  and  to  the  patents,  and  It  seems 
to  US  the  provision  that  "the  interest,  if  any, 
of  all  the  parties  to  this  suit  are  not  adjudi- 
cated or  prejudiced  by  this  settlement,"  fol- 
Iqwing  the  reference  therein  to  the  patents, 
must  be  held  to  refer  thereto  and  not  to  the 
compromise  and  settlement  of  the  interest  of 
the  parties  In  the  assets  and  business  of  the 
concern. 

But  it  is  also  argued  by  counsel  for  appel- 
lees that,  as  the  sums  in  controversy  were 
legally  a  part  of  the  assets  of  the  copartner- 
ship and  had  been  wrongfully  appropriated  by 
appellant,  title  thereto  passed,  by  the  terms 
of  the  stipulation,  to  plaintiffs.  Appellees  do 
not,  however,  in  their  petition,  claim  more 
thiu>  a  two-thirds  interest  therein,  and  it  is 
obvious,  from  a  review  of  the  evidence,  that 
appellant  did  intend,  by  the  terms  of  the 
stipulation,  to  sell  or  transfer  the  money  that 
had  been  already  appropriated  by  him  as 
compensation  for  the  use  of  the  patent  to  the 
plaintiffs,  and  that  they  did  not  so  under- 
stand the  agreement.  While  not  mentioned  or 
referred  to  in  the  pleadings  filed  in  that  case. 
White,  prior  to  May  18th,  charged  the  copart- 
nership, upon  both  the  daybook  and  ledger  of 
the  copartnership,  with  the  Items  in  contro- 
versy and  credited  himself  therewith. 

[4]  The  fraud  charged  by  plaintiffs  on  the 
part  of  the  defendant  is  that  be  designedly 
and  wrongfully  concealed  from  them  the  fact 
that  he  asserted  a  claim  to  compensation  for 
the  use  of  the  patent,  as  well  as  the  fact  that 
be  had  already  paid  himself  therefor  out  of 
the  funds  Of  the  company.  Appellees  testi- 
fied ttiat  they  did  not  know  either  of  White's 
claim  to  a  royalty,  or  that  he  had  paid  same 
to  himself,  until  about  30  days  after  the  com- 
promise and  settlement  was  entered  into. 
Tte  record,  however,  shows  a  conflict  in  the 
evidence  as  to  just  what  information  they 
had.  The  defendant  testified  that  Ke  told 
both  of  the  plaintiffs  that  he  expected  a  royal- 


ty on  his  patent,  but  he  does  not  daim  that 
he  orally  iiiformed  them  that  he  had  paid 
himself  any  part  thereof  out  of  funds  of  the 
company.  The  books  of  the  copartnership, 
which  were  kept  by  White,  together  with  an 
lnv<^ce  and  statement  of  the  assets,  liabili- 
ties, and  expoises  of  the  copartnership,  were 
brought  into  court  for  the  examination  and 
use  of  plaintiffs  on  the  day  thereof  and  be- 
fore the  stipulation  was  signed.  The  s^arate 
expense  account  furnished  by  the  defendant 
did  not  show  the  specified  items  In  contro- 
versy or  that  a  sum  bad  been  appropriated  as 
compensation  for  the  use  of  the  patent,  but 
the  entries  upon  l>oth  the  daybook  and  ledger 
were  full  and  complete  and  showed  that 
fact  Plaintiffs  further  testified  that  they 
inquired  of  the  defendant  as  to  what  had  be- 
come of  certain  money  amounting  to  about 
$2,400,  belonging  to  the  company,  that  had 
come  into  bis  possession,  and  that  he  replied 
that  same  had  been  expended  for  various 
purposes,  not,  however,  including  in  the  items 
mentioned  the  diarge  for  royalty.  It  is  not, 
however,  claimed  by  appellees  that  any  un- 
truthful statements  were  made  to  them  by 
appellant  If,  therefore,  appellees  were  in- 
duced to  enter  into  the  stipulation  by  fraud 
upon  the  part  of  appellant.  It  must  have  con- 
sisted of  his  failure  to  m«ition  his  claim  for 
royalty,  or  the  payment  thereof  out  of  the 
funds  of  the  copartnership.  Appellees  knew 
exactly  what  the  assets  of  the  company  other- 
wise consisted  of,  and  received  all  that  was 
openly  agreed  on  between  the  parties.  The 
IhmAs  were  in  court  for  the  inspection  of  ap- 
pellees, and  the  evidence  tends  to  show  that 
they.  In  fact  made  an  inspection  thereof 
prior  to  May  18th  and  after  the  item  of  Octo- 
ber 31,  1917,  had  been  entered  thereon.  As 
stated,  the  record  discloses  that  there  was  a 
pood-falth  controversy  between  the  parties; 
that  the  settlement  and  compromise  entered 
into  was  fully  carried  out.  It  would  be  man- 
ifestly inequitable  to  permit  the  plaintiffs  in 
this  action  to  retain  all  of  the  benefits  and 
advantages  of  the  settlement  and  at  the  same 
time  recover  two-thirds  of  the  amount  then 
claimed  by  White  and  In  his  possession. 
Whether  the  facts  disclosed  would  entitle 
plaintiffs  to  have  the  compromise  and  settle- 
ment set  aside  and  the  status  previously  ex- 
isting restored,  or  not,  we  are  not  called  upon 
to  decide.  The  evidence  tends  to  show  that 
the  value  of  the  assets  of  the  copartnership 
referred  to  in  the  Invoice  and  turned  over  to 
appellees  at  the  time  the  stipulation  was 
signed  was  somewhat  in  excess  of  $3,000. 
On  the  basis  of  the  defendant's  claim  to  one- 
half  thereof,  It  is  apparent  that  he  made 
some  concession  in  the  settlement  and  that 
the  $1,000  paid  to  him  represented  less  than 
the  probable  value  of  his  Interest  thereon. 

It  is  our  conclusion  that  the  compromise 
and  settlement  entered  Into  and  carried  obt 
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between  the  parties  ie  final  and  binding  un- 
til set  aside,  and  that  appellees  are  not  en- 
titled to  recover  any  portion  of  the  amount 
In  controversy  from  the  defendant  in  this  ac- 
tion. 

It  follows  that  the  decree  and  Judgment  of 
the  court  below  must  therefore  be,  and  Is, 
reversed. 

EVANS,  C.  J.,  and  PRESTON,  ARTHUR, 
and  WEAVER,  JJ.,  concur. 
DE  GRAFF  and  FAVILL.E,  JX,  dissenting. 


DOWD  V.  SCALLY.     (No.  32936.) 

(Snpreme  Court  of  Iowa.    Sept  30,  1921.) 

1.  Wills  $=>634(I0)— Devise  of  remainder,  aft- 
er life  estatev  to  children,  with  shars  of  de- 
eeased  child  to  her  Issue,  held  to  vest  only 
half  interest  in  surviving  son  on  death  of  life 
teaant,  though  children  of  deceased  sister 
died  intestate  prior  thereto. 

Under  a  will  bequeathing  a  life  estate  to 
testator's  widow,  with  the  remainder  in  equal 
shares  to  his  son  and  daughter,  or  the  whole  to 
the  survivor  If  either  died  without  issue,  but 
providing  that,  if  either  died  leaving  issue,  the 
"child  or  children  shall  take,"  on  the  death  of 
the  widow,  "the  same  as  would  mj  said  child 
if  then  living,"  where  the  daughter  and  then 
her  children  died  before  the  widow,  the  son 
acquired,  on  the  latter's  death,  only  half  inter- 
est in  the  estate,  whether  the  daughter's  inter- 
est was  contingent  or  vested,  her  share  in  ei- 
ther case  vesting  in  her  issue,  net  as  her  heirs, 
bat  as  devisees  under  the  will,  immediately  on 
her  death,  before  or  after  the  termination  of 
the  life  estate,  and,  on  their  death,  though  they 
also  predeceased  the  life  tenant,  their  interest 
passed  by  inheritance  to  their  father  as  their 
only  heir  at  law. 

2.  Wills  <S=>634(IS)  —  "On  the  death  of  my 
wife"  and  "at  the  death  of  my  wife"  denote 
time  or  event  on  which  remaindermen  come 
into  possession,  not  time  remainder  vests. 

"On  the  death  of  my  wife,"  "at  the  death 
of  my  wife,"  and  like  expressions  in  wills  creat- 
ing life  estates  denote  the  time  or  event  on 
which  remaindermen  come  into  the  right  of  pos- 
session and  enjoyment,  and  do  not  control  the 
time  when  the  remainder  vests. 

De  Graff  and  Stevens,  33.,  dissenting. 

Appeal  from  District  Court,  Webster  Coun- 
ty ;  H.  B.  Fry,  Judge. 

Suit  In  equity  to  determine  and  quiet 
title  to  real  estate.  Demurrer  to  petition 
overruled,  and  defendant  appeals.    Affirmed. 

For  former  opinion,   see  174  N.  W.  938. 

Healy  tt  Breen  and  Kelleher,  Hanson  & 
Mitchell,  all  of  Ft.  Dodge,  for  appellant 

Healy,  Tbomaa  &  Healy,  of  Ft  Dodge,  for 
appellee. 


WEAVER,  J.  The  petition  states  the  fol- 
lowing facta:  Patrick  Scally,  a  resident 
of  Webster  county,  died  testate  May  12,  1897, 
survived  by  his  wife.  Rose  Scally,  and  two 
childT»,  Mary  Dowd  (the  wife  of  P.  M. 
Dowd,  plaintiff  herein)  and  Thomas  Scally, 
the  defendant  At  his  death  Patrick  Scally. 
In  addition  to  certain  personal  estate,  was 
the  owner  of  real  property  consisting  of 
three  town  lots  in  Ft.  Dodge  and  280  acres 
of  farm  land.  His  will,  which  has  been  duly 
probated,  gives  to  his  wife  in  her  own  right 
and  In  lieu  of  dower  certain  town  lots  and 
all  his  personal  property.  Following  these 
provisions  Is  the  third  paragraph  of  the 
will,  upon  thd  construction  and  legal  effect 
of  which  the  decision  of  this  case  depends. 
We  quote  Its  language  as  found  In  the  record, 
as  follows  : 

"Third.  I  hereby  give,  devise  and  bequeath 
unto  my  son  Thomas  Scally  and  my  daughter 
Mary  Scally,  share  and  share  alike,  all  of  real 
estate  of  which  I  may  die  possessed  in  which 
in  this  will  I  bequeath  to  my  wife  a  life  estate 
and  life  interest  to  be  and  become  theirs  in  fee 
simple  upon  the  death  of  my  said  wife.  Should 
one  of  my  said  children  die  without  lawful  issue 
before  my  said  wife's  death  then  and  in  such 
case  the  survivors  of  my  said  children  shall 
upon  my  said  wife's  death  become  the  owner  in 
fee  simple  of  said  real  estate.  Should  either  of 
my  said  children  die  leaving  lawful  issue  then 
the  child  or  children  should  take  and  inherit 
on  the  death  of  my  said  wife  the  same  as  would 
my  said  child  if  then  living." 

The  property  involved  In  this  litigation 
Is  the  real  estate  devised  to  the  wife  for 
life,  with  the  remainder  over  to  testator's 
said  son  and  daughter.  The  dispute  arises 
In  the  following  manner:  On  August  28, 
1910,  the  life  tenant  still  Uvlng,  the  daughter. 
Mary  Dowd,  devisee  In  remainder  of  the 
one-half  of  said  property,  died  Intestate, 
survived  by  her  husband,  plaintiff  herein, 
and  by  two  children.  Rose  Mary  Dowd  and 
Harold  Dowd,  her  only  heirs  at  law.  There- 
after, In  February,  1912,  both  Rose  Mary 
Dowd  And  Harold  Dowd  died  Intestate  and 
unmarried,  leaving  their  father,  plaintiff 
herein,  their  only  heir  at  law. 

Thereafter,  In  August,  1916,' Rose  Scally, 
the  life  tenant,  died  testate,  making  the 
defendant,  Thomas  Scally,  the  principal 
beneficiary  of  her  estate. 

The  plaintiff,  surviving  husband  of  Mary, 
daughter  of  Patrick  Scally,  and  only  heir 
at  law  of  their  deceased  children.  Rose  Mary 
Dowd  and  Harold  Dowd,  claims  to  be  the 
owner  of  an  equal  one-half  of  the  farm  of 
which  Patrick  died  seized.  The  defendant 
Thomas  Scally,  son  of  Patrick,  asserts  an 
undivided  ownership  ot  the  entire  farm  in 
himself.  Both  trace  their  claim  of  title 
to  a  common  source,  the  will  of  Patrick 
Scally,  the  material  part  of  which  is  above 
quoteO.    The  proper  construction  and  effect 
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Ince  of  the  court  to  thus  narrow  or  restrict 
the  effect  of  his  language.  To  do  so  Is  to 
make  for  the  testator  a  will  which  he  did 
not  inake  for  hlraself.  It  is  sought  In  argu- 
ment for  appellant  to  give  some  such  effect 
to  the  concluding  clause  of  the  derise,  which 
reads: 

"Should  either  of  my  children  die  leaviDg 
lawful  issue,  the  child  or  children  should  take 
and  inherit  on  the  death  of  my  wife  the  same  as 
would  my  said  child  if  then  Uving." 

The  language  is  perhaps  not  a  model  of 
clearness;  yet  it  is  not  open  to  reasonable 
doubt  'that  the  words  "the  child  or  children 
shall  take"  have  reference  to  the  "Issue" 
who  may  survive  a  deceased  child  of  the 
testator  dying  in  the  lifetime  of  the  widow. 
There  is  not  a  word  or  expression  in  this 
clause  indicating  that  it  was  made  for  the 
benefit  of  either  Thomas  or  Mary,  but  Is 
rather  a  provision  for  the  benefit  and  protec- 
tion of  their  children  11  either  or  both  should 
die  leaving  issue  before  the  death  of  the  life 
tenant.  It  is  not  a  devise  of  anything  to 
either  Thomas  or  Mary,  directly  or  indirect- 
ly. It  is  more  In  the  nature  of  a  typical  ex- 
ecutory devise  (book  2,  Blackstone's  Com- 
mentaries, p.  173)  to  become  effective  In  fii- 
vor  of  a  grandchild  or  Krandchildren  of  the 
testator  in  the  event  of  their  becoming  or- 
phaned under  the  conditions  mentioned.  So 
construed,  it  becomes  immaterial  whether 
Mary's  Interest  under  the  will  was  conting- 
ent or  was  vested,  subject  to  divestment  or 
defeasance  by  her  own  death  pending  the 
life  estate;  for,  whatever  be  the  technical 
character  of  her  interest.  It  was  made  sub- 
ject to  the  executory  provision  for  the  bene- 
fit of  her  issue,  and  the  estate  so  created 
vested  in  such  issue  Immediately  upon  her 
death.  They  did  not  take  through  her  as 
Iier  heirs,  but  directly  from  Patrick  Scally 
as  devisees  under  his  wilL 

If  the  death  of  Mary's  children  is  to  oper- 
ate in  some  manner  to  entitle  Thomas  to  all 
the  property,  ot  which  he  was  expressly  de- 
vised but  one-half,  it  must  be  because  of 
something  in  the  wUl  itself  clearly  indicat- 
ing such  intent  on  part  of  the  testator.  As 
we  have  already  pointed  out,  it  is  not  to  be 
found  in  the  first  or  second  clause  of  the 
devise,  which  in  unmistakable  tenns  limits 
the  share  of  Thomas  to  the  equal  one-half 
of  the  property  and  provides  for  its  enlarge- 
ment beyond  such  share  only  upon  the  death 
of  Mary  witbont  lawful  issue  priding  the 
life  estate  of  the  widow;  a  condition  which 
did  not  occur  and  can   now  never   occur. 

issue"  are  to  be  construed  and  given  effect    There  is  nothing  more  in  the  will  affecting 

as  If  the  testator  had  used  the  expression 

"leaving  lawful  issue  who  shall  be  living 

at  the  death  of  the  life  tenant."    But  this 

the  testator  did  not  say,  either  in  terms  or 

by  implication ;  and  it  is  not  within  the  prov- 


at  this  testamentary  language  is  the  ques- 
tion presented  by  this  appeal. 

I.  Upon  the  facts  admitted  by  the  demur- 
rer, the  trial  court  sustained  the  plaintiff's 
claim  of  title  to  the  undivided  half  of  the 
property.  The  appellant  challenges  this  con- 
clusion on  the  theory  that  the  will  creates 
no  rested  remainder  in  either  Thomas  or 
Mary,  but  that  such  remainder  was  wholly 
contingent  npon  the  event  that  Thomas  and 
Mary  should  outlive  the  life  tenant  and,  as 
Thomas  alone  survived  the  tenant,  he  alone 
succeeded  to  the  entire  fee.  As  an  alterna- 
tive proposition,  appellant  further  contends 
that,  even  assuming  the  remainder  over  to 
Thomas  and  Mary  was  vested  on  the  death 
of  Patrick,  it  was  yet  defeasible,  and  that 
the  death  of  Mary  and  her  children  before 
the  lapse  of  the  life  estate  had  the  effect 
to  extinguish  her  right  in  the  premises  and 
leave  Thomas  the  sole  remainderman.  On 
the  original  submission  of  the  appeal  the 
argument  was  largely  confined  to  the  ques- 
tion whether  the  remainder  over  to  Thomas 
and  Mary  was  vested  or  contingent,  and  an 
opinion  >  was  handed  down  lafitrming  the 
vested  character  of  such  interest  and  sus- 
taining the  ruling  of  the  trial  court  A  peti- 
tion for  rehearing  was  granted,  and  further 
arguments  have  been  made  by  both  parties. 
On  reconsideration  we  are  of  the  opinion 
that  a  settlement  of  the  vexed  question  of  the 
proper  distinction  between  vested  and  conr 
ingent  remainders  is  not  necessarily  involved 
in  the  case,  and  we  refrain  from  entering 
again  upon  that  discussion,  believing,  as  we 
do,  that  whether  as  a  technical  proposition 
the  devise  to  Thomas  and  Mary  be  vested 
or  contingent,  the  result  in  this  case  must 
be  the  same. 

[11  Looking  to  the  express  terms  of  the 
devise,  it  is  seen  that,  subject  to  the  widow's 
life  estate,  the  land  is  given  to  the  testator's 
two  children,  Thomas  and  Mary,  in  equal 
shares.  There  is  in  the  will  no  provision  by 
which  either  Thomas  or  Mary  should  in  any 
event  become  entitled  to  more  than  the 
equal  one-half  of  the  property,  save  only 
the  event  of  the  death  of  one  of  tbem  with- 
out lawful  issue  before  the  expiration  of  the 
life  estate.  That  contingency  did  not  occur. 
Thomas  snrvived  the  life  tenant.  Mary  died 
before  the  life  tenant,  but  left  lawful  issue 
In  the  persons  of  Rose  Mary  Dowd  and  Har- 
old Dowd.  Where  then  and  how  did  Thomas 
tmder  the  will  of  his  father  acquire  anything 
more  than  the  equal  half  interest  which  the 
plaintiff  centres  to  him?  This  objection 
to  the  appellant's  claim  can  be  avoided  only 
by  holding  that  the  words  "leaving  lawful 


the  devise  exceitt  the  final  clause,  which,  as 
we  have  seen,  is  a  provision  for  the  benefit 
of  the  Issue  of  a  deceased  child  of  the  testa- 
tor, a  provision  which  by  no  possible  con- 
8tmctl(Hi  can  be  said  to  enlarge  or  Increase 
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the  rights  acquired  by  Thomas  under  the 
first  dausft 

The  will  makes  no  attempt  to  control  the 
descent  of  the  property  beyond  the  issue  of 
Thomas  or  Mary  If  either  of  them  shall  die 
pending  the  life  estate.  It  provides  no  con- 
dition subsequent  whereby,  if  the  line  of 
descent  from  the  issue  of  one  of  them  be 
broken,  the  estate  shall  pass  to  the  other. 
Indeed,  it  would  seem  as  if'  the  will  was 
framed  with  careful  purpose  to  avoid  such 
result. 

II.  An  argument  to  the  contrary  by  the 
appellant  Is  predicated  upon  the  expression 
in  the  tlnal  clause  "the  same  as  would  my 
said  child  if  then  living."  If  we  understand 
counsel  at  this  point,  it  is  that,  as  Mary's 
remainder  could  ripen  into  a  right  of  pos- 
session and  enjoyment  ouly  by  her  outliving 
the  life  tenant,  it  follows  that  the  right  to 
which  her  children  succeeded  upon  her  death 
was  of  "the  same"  character  and  subject 
to  "the  same"  limitations,  and,  as  they  died 
before  the  life  tenant,  whatever  right  or 
Interest  they  had  was  thereby  extinguished. 
Let  us  suppose  for  the  moment  that  the  point 
is  well  made;  in  what  manner  does  it 
strengthen  the  position  of  Thomas?  If  well 
made,  it  would,  of  course,  affect  the  strength 
of  the  plnintltTs  claim  of  title,  but  without 
In  the  least  adding  force  or  strength  to  the 
claim  of  Thomas.  But  the  meaning  which 
the  appellant  seeks  to  extract  from  the  quot- 
ed words  is  forced  and  iinnaturaL  That  lan- 
guage is  used  by  the  testator  to  describe 
or  indicate  the  character  and  measure  of  the 
devise  he  is  making  for  the  benefit  of  the 
orphaned  issue  of  a  deceased  devisee.  It 
is  to  be  "the  same"  as  his  deceased 'child 
would  have  had  If  "then  living"  at  the  death 
of  the  life  tenant.  We  have  then  only  to 
remember  what  would  have  been  Mary's 
right  and  interest  under  ithe  will  had  she 
been  living  at  the  termination  of  the  life 
tenancy,  and,  that  being  known,  we  shall 
have  found  the  exact  measure  of  the  devise 
from  Patrick  Scally  to  Mary's  issue.  Had 
Mary  been  "then  living"  at  the  death  of  the 
widow,  her  title  and  right  of  possefssion  and 
enjoyment  of  the  one-half  of  the  land  would 
hare  instantly  matured,  and  this  would  be 
equally  true  whether  her  remainder  under 
the  will  was  as  a  legal  proposition  vested 
or  contingent.  It  follows,  then,  that,  meas- 
ured by  the  standard  which  the  will  Itselt 
prescribes,  the  devise  to  Mary's  issue.  Rose 
Mary  Dowd  and  Harold  Dowd,  was  of  an 
estate  which  would  ripen  Into  a  like  right 
of  title  and  possession  at  the  falling  in  of 
the  life  estate.  Such  devise  was  not  con- 
ditioned upou  their  survival  of  the  life  ten- 
ant and  became  vested  in  them  immediately 
upon  the  death  of  Mary.  The  death  of  these 
executory  devisees  after  the  devise  had  thus 
become  effective  did  not  affect  the  character 
or  quality  of  the  estate  so  vested  In  them. 


even  though  they  predeceased  Qie  life  tenant 
Such  estate  was  heritalde  and  upon  their 
death  intestate  it  passed  by  inheritance  to 
their  father,  the  plaintiff.  See  Ackless  v. 
Seekrlght,  Breese  (1  111.)  76 ;  Bamltz  v.  Cab- 
ey,  7  Cranch,  456,  3  L.  Ed.  403;  Garrison  v. 
Hill,  79  Md.  76,  28  AtL  1062,  47  Am.  St  Rep. 
363. 

[2]  III.  Though  not  very  urgently  argued, 
some  stress  is  laid  by  appellant  upon  the 
testamentary  phrases  "on  the  death  at  my 
wife"  and  "at  the  death  of  my  wife"  as  tend- 
ing to  support  the  conclusion  that  the  re- 
mainders created  by  the  will  did  not  vest 
until  the  termination  of  the  life  estate.  For 
reas<ms  already  stated,  we  think  It  unneces- 
sary to  enter  upon  this  discussion,  except 
to  say  it  la  quite  uniformly  held  that  these 
and  like  expresfrfnus  in  wills  creating  a  life 
estate  denote  the  time  or  event  upon  which 
remaindermen  come  Into  the  right  of  pos- 
session and  enjoyment,  and  do  not  of  them- 
selves jcontrol  the  time  when  the  remainder 
vests.  Haviland  ▼.  Haviland,  130  Iowa,  611, 
105  N.  W.  854,  5  L.  R.  A.  (N.  S.)  281 ;  Sha- 
fer  T.  Tereso,  133  Iowa,  342,  110  N.  W.  816; 
Ungo  V.  Smith,  174  Iowa,  461,  156  N.  W. 
402;  Atchison  t.  Francis,  182  Iowa,  87,  165 
N.  W.  687,  L.  R.  A.  lUSB^  1087;  In  re  RitE- 
man,  190  Pac.  783. 

The  trial  court  did  not  err  In  overruling 
the  defendant's  demurrer  to  the  plaintiff's 
petition,  and  the  decree  rendered  upon  such 
ruling  la  affirmed. 

EVANS,  O.  J.,  and  PRESTON  and  ARTH- 
UR, JJ.,  concur. 

DE  GRAFF,  J.  (dissenting).  This  appeal 
Involves  the  construction  of  the  will  of  Patrick 
Scally,  deceased.  A  demurrer  to  the  petition 
was  filed  by  the  defendant  and  overruled  by 
the  court.  Defendant  having  elected  to 
stand  on  the  ruling,  decree  was  entered  in 
favor  of  the  plaintiff  adjudging  him  to  be  the 
absolute  owner  in  fee  simple  in  an  undivided 
one-half  interest  to  certain  real  estate  in  the 
city  of  Ft.  Dodge  and  to  280  acres  of  Iowa 
farm  land. 

Omitting  the  formal  parts,  the  Scally  will 
reads  as  follows : 

"Second.  I  hereby  give,  devise  and  bequeath 
unto  my  wife  Rose  Scally,  the  east  half  of  lot 
No.  3  in  block  No.  16  in  the  original  town  of  Ft. 
Dodge  in  Webster  county,  Iowa,  and  all  of  the 
personal  property  of  which  I  shall  die  pos- 
sessed, and  I  also  give,  devise  and  bequeath 
unto  my  said  wife  a  life  estate  and  interest  in 
all  the  other  real  estate  that  I  t^j  own  or  pos- 
sess at  the  time  of  my  death  and  she  shall  have 
the  use  and  rentals  of  said  real  estate  during 
her  life  time,  and  shall  have  the  right  to  mine 
coal  upon  said  real  estate  and  remove  the  same 
therefrom,  and  to  exercise  full  control  of  said 
real  estate  and  she  shall  pay  aU  legal  taxes 
levied  upon  or  assessed  against  said  real  estate 
during  her  life.  The  above  and  foregoing  pro- 
vision  for  my  wife  is  in  Ueu  of  dower. 
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"Third.  I  hereby  give,  deriae  and  bequeath 
onto  mj  son  Thomas  Seally  and  my  daughter 
Mary  Seally,  share  and  share  alike,  all  of  real 
estate  of  which  I  may  die  possessed  in  which  in 
this  will  I  bequeath  to  my  wife  a  life  estate  and 
life  Interest  to  be  and  become  theirs  in  fee 
simple  upon  the  death  of  my  said  wife.  Should 
one  of  my  said  children  die  without  lawfnl  ia- 
sne  before  my  said  wife's  death  then  and  in 
such  case  the  surTivor  of  my  said  children  shall 
upon  my  said  wife's  death  become  the  owner 
in  fee  simple  of  said  real  estate.  Should  either 
of  my  said  children  die  leaving  lawful  issue  then 
the  child  or  children  should  take  and  inherit 
on  the  death  of  my  said  wife  the  same  aa  would 
my  said  child  If  then  living."  , 

A  will  should  be  read  wltli  an  eye  single  on 
the  Intention  of  the  testator,  and,  if  that  In- 
tention is  expressed  with  reasonable  clear- 
ness, canons  of  construction  are  not  neces- 
sary to  be  Invoked  or  applied.  At  the  very 
outset  there  Is  little  occasion  to  use  the  artil- 
lery fire  of  rules  of  construction  to  remove 
legal  entanglements  in  the  instant  case,  since 
the  road  of  Interpretation  is  open  and  free 
from  barriers  which  frequently  cause  a  court 
to  hesitate  in  Its  progress  toward  a  correct 
conclusion. 

With  this  thought  in  mind,  It  is  unnecessary 
to  wander  through  the  labyrinth  of  Judicial 
[precedent,  and  perchance,  become  lost  in 
attempting  to  differentiate  the  rules  of  law 
defining  and  governing  the  subject  of  vested 
and  contingent  remainders.  This  might  lead 
to  confusion  worse  confounded.  The  distinc- 
tions understood,  but  not  always  correctly  ap- 
plied, need  not  find  elaborate  discussion  in 
this  dissent  Therefore  It  is  not  necessary 
to  invoke  the  learning  of  Ck>ke,  Littleton,  or 
Fearne  to  discover  the  polestar  for  iudicial 
guidance  In  construing  the  kind  of  remainder 
which  the  testator,  Seally,  created  In  Ms 
will,  his  Intent  being  reascnably  plain. 

The  will  In  question  was  executed  Febm- 
ai7  24, 1891.  The  testator  died  May  12, 1897. 
At  the  time  of  the  making  of  the  will  the 
house  of  Seally  consisted  of  Rose  Seally,  bis 
wife,  and  bis  two  children,  Mary  and  Thomas. 
Mary  died  in  August,  1910,  and  her  two  chil- 
dren in  1912.  The  widow  died  In  August, 
1916. 

The  primary  question  Is:  Were  the  two 
grandchildren  of  the  testator  at  their  death 
Indefeasibly  seized  of  an  interest  through 
their  deceased  mother  In  the  property  which 
Patrick  Seally  devised,  so  that  a  title  inured 
to  the  plalntiflT,  the  father  of  said  children? 

If  the  remainder  over  after  the  termina- 
tion of  the  life  estate  In  the  widow.  Hose 
Seally,  Is  viewed  as  a  vested  remainder,  then 
plalntlfTa  dalmed  Interests  attach.  If  the 
remainder  over  Is  contingent  or  executory, 
thai  no  Interests  attach,  and  the  decree  en- 
tered by  the  trial  court  must  be  reversed. 

The  contingencies  which  the  testator  had 
in  mind  onder  the  third  clause  of  his  will 
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are:  (1)  That  survlvoralilp  of  botb  <tf  Ills 
children,  Thomas  Seally  and  Mary  Seally, 
at  the  time  of  the  death  of  the  testator's 
wife,  who  was  seized  of  the  prior  particular 
estate  for  life ;  (2)  the  survivorship  of  Thom- 
as Seally  at  the  time  of  the  death  of  testator's 
wife,  and  the  prior  death  at  'Mary  Seally  and 
any  issue  bom- to  her;  (3)  The  survivorship 
of  Mary  Seally  at  the  time  of  the  death  of 
testator's  wife,  and  the  prior  death  of  Thom- 
as Seally  and  any  Issue  bom  to  him;  (4) 
the  survivorship  of  Thomas  Seally  at  the 
death  of  the  testator's  wife,  and  the  pri<Hr 
death  of  Mary  Seally  leaving  issue  who  8tu> 
vived  testator's  wife;  (6)  the  survivorship  <MC 
Maty  Seally  at  the  death  of  testator's  wlfe^ 
and  the  prior  death  of  Thomas  ScaUy  leav- 
ing tnne  who  survived  testator's  wife. 

These  contingendes  were  each  and  all 
dependent  apon  the  question  at  survivorship 
"upon  the  death  of  my  (testator's)  said  wife." 

It  is  beyond  question  that  the  language  of 
the  will  with  respect  to  either  Ills  children  or 
his  grandchildren  In  relation  to  the  remainder 
Interest  means  that  the  title  and  estate  ao> 
crue  upon  the  death  of  the  testator's  wife. 
Having  in  mind  the  time  of  death  for  the 
various  parties  in  interest,  the  children  of 
plain tlff-appellee  were  given  nothing  except 
upon  a  contingency  which  did  not  occur. 

A  contingent  remainder  passes  no  present 
Interest  and  is  limited  to  take  effect  either  to 
a  dnhious  and  uncertain  person  or  persona 
or  upon  a  dubious  and  uncertain  event 
The  prior  particular  estate  may  by  chance  be 
determined  and  the  remainder  never  take  ef- 
fect. The  condition  may  be  precedent  or 
subsequent.  In  the  former  the  remainder 
cannot  vest  until  that  which  Is  contingent 
has  happened  and  thereby  becomes  certain. 
In  the  latter  the  estate  vests  immediately 
subject  to  be  defeated  by  the  happening  of  a 
condition.  It  may  not  be  said,  however,  un- 
der the  provisions  of  this  will,  that  an  in- 
defeasible remainder  interest  vested  In  any 
child  of  the  testator  or  the  issue  of  any  child 
of  the  testator,  unless  such  child  or  Issue  of 
such  child  was  alive  when  the  testator's  wid- 
ow died.  Neither  may  it  be  said  that  there 
was  a  defeasible  estate  up  until  the  birth  of 
children  to  Mary  Seally  and  a  higher  quality 
of  estate  after  the  birth  of  children.  The 
daughter,  Mary,  bad  exactly  the  same  quality 
and  <diaracter  of  Interest  under  this  will  be- 
fore her  children  were  bom  as  she  bad  after 
their  birth.  It  Is  the  same  as  though  the  tes- 
tator had  said: 

'7t  is  my  wQI  that  children  of  my  children 
(in  case  either  of  my  children  i£e)  shall  have 
the  aame  ri^ts  and  only  the  same  rights  as 
their  parent  would  have  had  under  this  wiU,  and 
their  right  to  take  shall  be  measured  by  the 
same  rules  and  limitations  as  the  terms  of  this, 
my  will,  measure  and  control  the  right  of  my 
own  children  to  take." 
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It  Is  the  uncertainty  of  the  right  which 
raiders  a  remainder  contingent,  not  the  un- 
certainty of  actual  enjoyment  A  contingent 
remainder  happens  when  either  the  person 
to  whom  or  the  event  upon  which  the  future 
estate  is  to  be  enjoyed  is  at  present  uncertain. 

It  is  the  actual  intent  of  ttie  testator  that 
we  are  seeking  to  find  and  to  declare.  The 
time  fixed  and  actually  meant  by  the  testa- 
tor, Scally,  Is  reasonably  clear  on  the  face  of 
the  will,  and  we  cannot  permit  any  contradic- 
tion thereof  by  the  presumption  of  a  differ- 
ent Intent  under  any  canon  of  construction. 
Neither  Mary  nor  Thomas  Scally  could  prior 
to  the  death  of  their  mother  die  seized  of  the 
remainder  interest  in  this  property.  The 
language  of  the  will  does  not  postpone  mere- 
ly the  enjoyment  of  the  estate,  but  also  the 
"ownership"  and  the  "taking  and  Inheriting" 
of  the  interest  which  the  will  provided  they 
should  acquire.  The  Interest  devised  was 
"to  be  and  become  theirs  in  fee  simple  up<Hi 
the  death  of  my  said  wife,"  and  "should  one 
*  ♦  *■  die  •  •  •  before  my  said  wife's 
death  thai  *  •  •  Oie  children  •  •  • 
take  and  inherit  on  the  death  of  my  said  wife 
the  same  as  would  my  said  child  if  then  liv- 
ing." The  husband  of  Mary  took  nothing 
unless  his  children  were  seized  at  time  of 
their  death.  This  is  not  an  executory  devise. 
There  was  a  defined  limitation — a  life  estate 
— that  constituted  a  prior  particular  estate. 
This  estate  came  to  a  natural  termination.  It 
could  not  be  hastened  nor  could  it  end  in  any 
other  way.  If  the  limitation  over  be  named 
an  executory  devise,  then  it  must  take  effect 
in  derogation  of  the  prior  limitation.  This 
did  not  and  could  not  happen.  Mary's  death 
did  not  accelerate  the  estate.  It  was  con- 
tingent in  her,  and  upon  her  death  her  re- 
mainder Interest  terminated.  Her  children 
took  nothing  from  her  at  her  death,  and  it 
was  only  ujwn  the  contingency  that  the  chil- 
dren were  living  at  the  termination  of  the 
testator's  wldow^'s  life  estate  that  they  would 
ever  enjoy  or  become  vested;  for  the  plain 
language  of  the  will  expressing  the  clear 
Intent  of  the  testator  is  that  "the  children 
should  take  and  inherit  on  the  death  of  my 
said  wife." 

The  position  of  Thomas  Is  doubly  fortified. 
If  it  may  be  said  that  the  will  fails  to  give 
him  the  one-half  of  the  estate  In  question, 
then  he  takes  the  one-half  as  the  sole  and  only 
heir  at  law  for  the  reason  that  the  attempted 
disposition  of  this  portion  of  the  estate  failed 
on  the  nonhappenlng  of  the  contingency 
named.  It  is  the  plain  intent,  however,  that 
Thomas  should  take  all,  if  Mary  died  before 
the  life  estate  ended  or  if  she  left  no  issue 
living  when  the  life  estate  in  the  widow 
terminated. 

Three  primary  rules  govern  remainders: 
First,  there  must  be  a  prior  particular  estate 
created:  second,   the  remainder  must  com- 


mence or  pass  out  of  the  grantor  at  the  time 
of  the  creation  of  the  prior  particular  estate ; 
third,  thp  remainder  must  vest  in  the  grantee 
during  the  continuance  of  the  particular  es- 
tate or  eo  instanti  of  its  termination. 

The  doctrine  of  contingent  remainders  de- 
pends chiefly  on  the  third  rule  stated.  The 
prior  particular  estate  and  the  remainder  are 
one  estate  In  law.  It  is  a  unit  of  estate^  and 
they  must  both  subsist  and  be  in  esse  at  one 
and  the  same  time,  either  during  the  oiNitln- 
uance  of  the  particular  estate  or  at  the  very 
instant  when  the  particular  estate  ends. 

In  the  Instant  case  testator's  "said  chil- 
dren" would,  "if  then  Uving"  ("then"  refer- 
ring to  the  death  of  the  life  tenant),  "take  and 
Inherit"  only  at  that  time  and  not  at  a  prior 
time;  that  is,  not  at  the  time  of  testator's 
death.  In  other  words,  to  view  the  remaind- 
er as  vested,  it  must  vest  either  at  the  time 
that  the  prior  particular  estate  commenced,  to 
wit,  at  the  time  of  the  death  of  testator,  or 
during  the  continuance  of  the  prior  particular 
estate,  and  not  later  than  the  very  Instant  of 
its  termination,  which  would  he  at  the  time 
of  the  life  tenant's  (widow's)  death. 

The  testator  clearly  bad  the  right  to  give 
expressi<m  in  his  will  to  any  intention  he 
desired.  The  words  "before  my  said  wife's 
death"  cannot  by  any  possibility  be  construed 
to  mean  "before  my  death."  The  express 
purpose  and  Intent  is  predicated  on  these 
hyiwtheses:  If  the  testator's  two  cMIdren 
survive  the  life  tenant,  the  remainder  should 
vest  in  them.  This  did  not  happen.  If  one 
child  should  die  prior  to  the  death  of  fbe 
life  tenant  and  left  living  issue  at  the  time 
of  the  death  of  the  life  tenant,  such  Issue 
should  have  the  same  quality  and  quantity 
of  estate  that  the  deceased  parent  would  bave 
had  if  living  at  the  time  of  death  of  the  life 
tenant.  This  did  not  happen.  If  one  child 
only  was  living  at  the  death  of  the  life  ten- 
ant, the  whole  remainder  should  vest  In  the 
survivor.    Tills  did  happen. 

It  has  been  held  that  in  the  construction  of 
a  will  the  court  must  not  seek  any  particular 
construction  that  may  be  determinative  of 
the  rights  of  parties  by  the  meaning  of  words 
used  by  the  testator  in  a  will,  but  it  should 
be  measured  by  the  same  rules  tliat  apply  to 
contracts.  Mulllken  v.  Eamshaw,  209  Pa. 
226,  58  Atl.  286.  After  stating  this  doctrine, 
the  opinion  reads: 

"No  child  takes  a  vested  interest  because  un- 
til the  happening  of  the  contmgency  prescribed, 
the  death  of  the  widow,  it  cannot  appear  that 
be  will  be  in  the  class  to  whom  the  devise  is 
made,  to  wit,  those  then  living,  and  if  he  should 
die  before  then,  leaving  issue,  such  issue  would 
daim  directly  in  their  own  right  ander  the 
terms  of  the  will.  That  this  was  the  time  actu- 
ally meant  by  the  testator  Is  so  clear  on  the 
face  of  the  will  that  it  would  not  admit  of 
contradiction  by  the  presumption  of  a  different 
intent  under  any  rule  of  construction." 
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All  the  terms  of  the  instant  will  focus  and 
gravitate  around  ihe  words  "upon  the  death 
of  my  said  wife,"  and  that  date  is  the  date 
when,  and  oDly  when,  the  beneficiaries  of 
the  gift  could  he  deteimlned. 

To  acquire  the  title  to  an  estate  Is  to  re- 
ceive an  estate  in  land  from  another  person 
by  virtue  of  some  species  of  title,  and  we  have 
DO  hesitation  in  saying  that  the  testator  used 
the  words  "take  and  iataerlt"  In  the  sense  of 
"acquire." 

Clearly  the  estate  did  not  pass  to  the  re- 
maindermen at  testator's  death,  and  It  was 
not  certain  to  whom  it  would  pass  at  the  time 
of  his  wife's  death.  No  one  knew  at  his  death 
who  would  "take  and  Inherit"  or  acquire 
the  ownership.  Issue  of  children  in  taking 
the  parent's  legacy  must  take  on  the  same 
contingency  as  the  parent  would  have  taken 
It.  In  re  Oascaden's  Estate,  1S3  Pa.  170,  25 
Atl.  1075. 

The  time  to  which  words  of  survivorship 
refer  primarily  determines  the  character  of 
the  remainder;  that  is,  whether  vested  or 
contingent.  The  time  may  be  the  death  of 
the  testator  or  the  death  of  the  life  tenant  or 
some  other  point  of  time.  The  intention  of 
the  testator  controls. 

If  a  donbtfnl  construction  arises  the  time 
viill  he  construed  as  referring  to  the  death 
of  the  testator.  It  is  perfectly  clear,  how- 
ever, in  the  Scally  will  that  survivorship 
refers  to  the  death  of  the  tenant  or  owner  of 
the  particuar  estate.  The  final  vesting  free 
from  any  condition  that  would  defeat  tlie 
remainder  cannot  be  determined  in  this  case 
until  the  death  of  the  life  tenant,  and  it 
seems  to  us  that  this  p<^nt  Is  decisive  In  this 
controversy. 

No  inheritable  estate  in  remainder  was 
vested  in  either  Thomas  or  Mary  Scally 
or  In  Rose  or  Har<dd  Dowd  until  the 
death  of  the  owner  of  the  prior  particular 
estate,  and  the  vesting  at  that  time  was 
conditioned  upon  survival.  This  condition 
was  as  operative  In  respect  to  the  children 
of  Maty  as  to  Mary  herself,  as  the  plain 
language  of  the  will  is  that  such  diildren  only 
take  "on  the  death  of  my  said  wife  the  same 
as  would  my  said  children.  If  then  living." 
See  In  re  O'DonnclI's  instate,  252  Pa.  45,  97 
AtL  182;  Smith  v.  CShester  et  aL,  272  lU.  428, 
112  N.  E.  325,  Ann.  Cas.  1017A,  »25;  Fras- 
ler  V.  Scranton  Gas  &  Water  Co.,  249  Pa. 
670,  95  Atl.  256 ;  Holding  v.  Parsons,  258  111. 
422,  101  N.  E.  570;  Barr  v.  Gardner,  259  III. 
256,  102  N.  E.  287;  Cummlngs  v.  Hamilton, 
220  111.  480,  77  N.  E.  264;  Sanger  v.  Bourke, 
209  Mass.  481,  95  N.  E.  894;  Brechbeaier  v. 
Wilson,  228  HI.  502,  81  N.  E.  1094;  Kenwood 
Trust  &  Savings  Bank  v.  Palmer,  285  111.  552, 
121  N.  E.  186;  Hull  V.  Bnslnger,  257  111.  160, 
100  N.  E.  613 ;  20  Am.  &  Eng.  Enc.  of  Law 
(1st  Ed.)  841 ;  2  Washburn,  Real  Pr<^erty  (3d 
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Ed.)  507;  Underhlll's  Law  of  Wills,  vol.  1, 
p.  482;  Baker  v.  Hibbs,  167  Iowa,  174,  149 
N.  W.  85;  Homer  v.  Haase,  177  Iowa,  116» 
15S  N.  W.  548;  Bladt  et  aL  v.  Bladt,  181  N. 
W.  766. 

In  the  Instant  case,  as  In  the  Homer  Case, 
snpra,  It  may  be  said  that  only  upon  the 
happening  of  the  event  (the  death  of  the  life 
tenant)  may  It  be  Imown  who  are  entitled  to 
«hare  In  the  testator's  bounty. 

The  point  whldt  determines  the  vesting  Is 
not  whether  the  time  is  annexed  to  the  gift, 
but  whether  it  Is  annexed  to  the  substance  of 
the  gift  as  a  condition  precedent  A  remain- 
der is  vested  when  it  is  subject  to  no  con- 
dition precedent,  and  is  always  ready,  during 
Its  continuance,  to  come  Into  possession  of  a 
certain  person,  already  existing  and  ascer- 
tained on  the  termination  of  the  prior  par- 
ticular estate.  A  remainder  not  so  ready  Is 
contingent    I  would  reverse. 

STEVENS,  J.,  concurs  in  the  dissent 


MANSKA  V.  SAN  BENITO  LAND  CO. 
(No.  34023.) 

(Supreme  Court  of  Iowa.    Sept  80,  1921.) 

Trial  «s»l77— Jury  not  waived  by  each  party 
moving  for  direoted  verdict. 
Motion  by  each  party  for  a  directed  ver- 
dict, without  more,  does  not  waive  a  jury  and 
authorize  the  court  to  decide  a  controverted 
question  of  fact  as  n-  matter  of  law,  where 
otherwise  the  case  would  be  for  the  jnry. 

Appeal  from  District  Court  Monona  Coun- 
ty; Geo.  Jepson,  Judge. 

Action  at  law  to  recover  commission  al- 
leged to  have  been  earned  by  plaintiff  as  de- 
fendant's agent  In  the  sale  of  land.  There 
was  a  directed  verdict  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

Znmbrunn  &  Meyer,  of  Kansas  City,  Mo., 
and  MUes  W.  Newby,  of  Onawa,  for  appel- 
lant. 

Prlchard  &  Prichard,  of  Onawa,  for  appel- 
lee. 

WEAVER,  J.  It  Is  the  claim  of  the  plain- 
tiff that  defendant,  being  the  owner  of  435 
acres  of  land  in  Monona  county,  employed  or 
authorized  him  as  its  agent  to  find  a  pur- 
chaser for  said  property  at  the  stated  price 
of  $85  per  acre,  for  which  service  when  per- 
formed defendant  agreed  to  pay  plaintiff  a 
commission  of  $2.60  per  acre.  Plaintiff  al- 
leges that,  acting  upon  such  appointment  and 
authority,  he  did  find  and  produce  the  defend- 
ant a  purchaser,  ready,  able,  and  willing  to 
buy  the  land  at  the  price  of  $85  per  acre, 
thereby  earning  the  agreed  commission ;  but 
defendant  neglects  and  refuses  to  pay  the 
same. 
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The  defendant  denies  the  allegations  of  the 
petition.  A  Jury  was  Impaneled  for  the  trial 
of  the  issues  Joined,  and  at  the  close  of  the 
plaintifT's  evidence  In  chief  the  defendant 
moved  for  a  directed  verdict  in  Its  favor  on 
the  ground  that  the  evidence  was  dearly  In- 
sufficient to  sustain  a  verdict  for  the  plaintiff. 
The  motion  was  denied  and  defendant  pro- 
ceeded to  Introduce  evidence  to  sustain  its  de- 
fense. At  the  close  of  all  the  evidence,  de- 
fendant rcneweid  its  motion  for  a  directed 
verdict  The  plaintiff  also  moved  for  a  dl- 
rectetl  verdict  a^lnst  the  defendant 

On  these  filings  being  made,  the  court  de- 
nied the  defendant's  motion,  sustained  the 
motion  filed  by  the  plaintiff,  and  directed 
the  Jury  to  find  for  plaintiff  for  the  full 
amount  claimed  by  him.  On  the  verdict  so 
returned  Judgment  was  entered,  and  defend- 
ant appeals. 

The  position  taken  by  the  conrt  on  the 
questions  so  presented  will  be  better  under- 
stood by  one  or  two  brief  citations  from  the 
record  upon  which  this  appeal  has  been  pre- 
BOited.  In  denying  defendant's  motion  for 
a  verdict  filed  In  chief,  the  court,  after  stat- 
ing the  situation  as  it  haa  then  been  devel- 
oped by  plaintiff's  testimony,  said  that  "un- 
der the  state  of  the  record  there  is  a  ques- 
tion for  the  Jury,"  When  both  motions  had 
been  filed  at  the  close  of  all  the  evidence, 
the  court  announced  its  ruling  in  favor  of 
plaintiff,  saying: 

"There  are  facts  in  this  case  in  my  judgment 
that,  if  a  motion  bad  not  been  made  by  both 
sides,  would  have  warranted  the  court  hi  sub- 
mitting this  case  to  the  jury. 

"Both  tides  having  asked  .for  a  directed  ver- 
Mct  that  it  a  concession  by  hoth  sides  that  it  is 
a  qvestitm,  o/  lav>  only;  that  is,  the  unoontro- 
varted  evidence  on  one  side  or  the  other  entitles 
one  side  or  the  other  to  a  directed  verdict. 

"The  court  does  not  icnow  tliat  it  can  say 
any  more  in  ruling  on  this  motion  that  it  has 
suggested  to  counsel  in  the  way  of  suggestions, 
during  the  trial,  and  during  the  argument. 

"The  court  is  of  the  opinion  that  if  Mr.  Man- 
ska  had  the  conversation  with  Mr.  Dofling  that 
he  claims  to  have  had,  that  the  jury  might  well 
And  that  when  he  found  a  purchaser,  Kehoe  & 
Kcmpmeyer  were  in  a  position  to  take  care  of 
the  transaction. 

"As  stated  before,  a  great  deal  of  counsel's 
argument  would  have  full  force  wag  this  an 
action  between  Jfr.  Mohr  and  Mr.  Doffing  to 
compel  the  performance  of  Mobr's  contract 
But  it  is  not.  This  is  primply  an  action  to  re- 
cover a  commission  for  finding  a  purchaser,  and 
1>oth  sides  having  (ufced  for  a  directed  verdict, 
the  motion  on  the  part  of  the  plaintiff  vnll  ie 
sustained," 

The  italics  In  this  quotation  are  ours,  and 
the  language  so  emphasized  clearly  indicates 
the  controlling  influence  upon  the  mind  of  the 
court  of  the  fact  that  each  of  the  parties  had 
asked  a  directed  verdict,  while  the  ruling, 
in  its  entirety,  makes  it  equally  clear  that 


were  it  not  for  the  fact  tbat  both  bad  so 
moved,  the  issues  would  necessarily  have 
been  submitted  to  the  Jury.  If  there  was  er- 
ror in  this  ruling,  it  will  necessitate  a  re- 
versal without  consideration  of  other  errors 
assigned.  The  question  is  not  a  new  one  in 
our  practice  and  has  had  the  attention  of 
the  court  on  several  occasions.  The  rule 
stated  by  the  trial  court  has  the  suirport  of 
precedents  In  some  Jurisdictions;  but  in  oth- 
er Jurisdictions,  including  our  own.  It  baa 
been  expressly  disapproved.  In  Bank  v.  Mill- 
ing Co.,  lOT  Iowa,  524,  72  N.  W.  688,  after 
stating  the  proposition  and  saying  It  seems 
to  be  established  by  the  weight  of  author- 
ity, we  expressly  refrain  from  passing  up- 
on It  In  a  later  case  German  Bank  v. 
Bates  Imp  Co.,  Ill  Iowa,  432,  82  N.  W.  1006, 
we  said,  "This  court  has  never  passed  the 
question  ot  application  of  the  mle  In  our 
state  and  we  understand  that  the  practice 
with  us  has  been  different,"  and  we  rtftised 
to  recognize  It  In  the  case  there  decided. 
Later,  in  German  Bank  ▼.  Bates  Imp.  Co., 
Ill  Iowa,  435,  82  N.  W.  1006,  the  point  was 
again  considered.  There,  as  here,  at  tbe 
close  of  all  the  evidence  the  plaintiff  and  de- 
fendant eadi  moved  for  a  directed  verdict 
in  Its  favor;  the  conrt  held  with  plaintiff  and 
directed  a  verdict  against  defendant  There, 
as  here,  also.  It  was  argued  that  both  par- 
ties having  asked  a  directed  verdict,  it  was 
tantamount  to  an  express  waiver  by  each  of 
the  right  to  go  to  the  Jury,  but  we  held 
otherwise.  Such  motions  do  not  indicate  any 
agreement  or  mutual  concession  by  the  par- 
ties, but  rather  an  irreconcilable  difference. 
Neither  is  willing  as  against  the  motion  of 
the  other  to  waive  a  Jury,  and  there  is  no 
Implication  of  such  waiver  from  the  mere 
fact  that  each  thinks  he  has  ground  for  ask- 
ing a  peremptory  instruction.  This  holding 
was  reaffirmed  in  Walker  v.  Fruit  Co.,  118 
Iowa,  428,  85  N.  W.  614,  53  L.  R.  A.  776; 
Teeple  v.  Dredging  Co.,  137  Iowa,  214, 114  N, 
W.  906 ;  and  again  In  HamiU  ▼.  Brewing  Ca, 
165  Iowa,  294,  143  N.  W.  110.  In  the  latter 
case  we  said  the  point  "must  be  considered 
settlpd."  For  similar  holdings  in  bther  states, 
see  Wolf  V.  PrlnUng  Co.,  223  111.  60i,  84  N.  Bl 
614 ;  Poppitz  V.  Ins.  Co.,  85  Minn.  IIS,  88  N. 
W.  438 ;  Hite  v.  Keene,  149  Wis.  207,  134  N. 
W.  383, 135  N.  W.  354,  Ann.  Cas.  1013D.  251 ; 
Lonler  v.  Bank,  153  Mich.  268,  116  N.  W. 
1088 ;  Bank  v.  McCall,  25  Okl.  600,  106  Pac. 
SGO,  26  L.  R.  A.  (N.  S.)  217. 

In  tbe  Wolf  Case,  supra,  the  lUinc^s  court, 
after  a  careful  consideration  of  the  conflict- 
ing precedents  upon  the  question  of  practice, 
says  that — 

To  hold  "tbat  a  request  to  tbe  court  to  decide 
a  pure  question  of  law  clothes  tbe  court  with 
power  to  decide  controverted  quesaons  of  fact 
would  be  both  illogical  and  inconsistent  with 
the  nature  of  the  motion.    When  one  par^  aaki 
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In  our  own  case,  Teeple  v.  Dredging  Co., 
supra,  the  court  was  urged  to  disapprove  or 
overrule  our  former  precedents  to  this  effect ; 
but  we  said : 

"It  is  true  that  the  rule  is  different  in  many 
jurisdictions,  but  in  our  view  the  ends  of  jus- 
tice will  in  general  be  subserved  by  adhering 
to  the  rule  we  have  entered  upon." 

We  find  no  sufficient  reason  Id  ibe  present 
case  to  depart  from  the  settled  practice  in 
this  respect 

Counsel  cite  us  to  the  opinion  in  Conkling  v. 
K.  &  L.  Security  Co.,  183  Iowa,  665,  166  N.  W. 
384,  as  sustaining  the  ruling  of  the  trial  court 
In  this  case.  An  examination  of  the  gplnion 
referred  to  demonstrates  It  Is  not  an  author- 
ity for  that  contention.  It  there  appears 
that  a  motion  for  directed  verdict,  taaving 
been  made  by  botb  plaintilT  and  defendant, 
counsel  for  plaintiff  In  answer  to  a  question 
by  the  court  said  "Yes,  that  waives  a  jury," 
and  defoidant's  counsel  did  not  contend  otb- 
erwiee  or  except,  and  this  was  beld  a  waiver 
of  tbe  rlgbt  to  go  to  the  Jury.  It  is  also  to 
be  noticed,  as  was  there  pointed  out  In  the 
opinion,  that  the  objection  to  the  ruling  was 
not  presoited  or  argued  to  this  court  as  re- 
quired by  tbe  rule  and  statute,  and  what  is 
tbere  said  was  at  best  dictum.  Nor  la  any 
authority  In  support  of  appellee's  position  to 
be  found  In  the  other  cited  case,  Murray  v. 
Brotherhood,  180  Iowa,  626.  163  N.  W.  421. 
The  opinion  there  expressly  concedes  the 
general  rule  in  this  state  to  be  as  we  have 
herdnbetbre  stated  it,  but  says  there  are 
"fiome  exceptions,  as  where  both  sides  of  the 
case  elfher  expressly  or  impliedly  consent  to 
a  disposition  of  the  case  by  the  court."  It 
Is  sufficient  here  to  say  there  Is  In  the  instant 
case  no  showing  of  any  express  consent  by 
the  defendant  to  the  decision  of  the  fact  is- 
sue by  the  court  and  nothing  from  which  such 
consent  Is  necessarily  to  be  Implied. 

The  assignment  of  error  upon  the  order 
directing  a  verdict  is  well  taken.  That  ex- 
cept for  the  supposed  effect  of  the  filing  of 
tbe  two  motions  the  record  presented  an  Is- 
sue of  fact  for  the  jury  was  conceded  by  the 
trial  court,  and  that  there  was  such  an  issue 
an  inspection  of  the  record  makes  very  plain. 

The  error  In  directing  a  verdict  was  neces- 
sarily prejudicial  to  the  appellant,  and  the 
judgment  appealed  from  must  be  and  it  is 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

Reversed. 

EVANS,  C.  J.,  and  PRESTON  and  Dffl 
OBAFF,  JJ.,  concurring. 


MANNING  at  al.  v.  CITY  OF  AMES.  * 
(No.  33929.) 


(Supreme  Conii  of  Iowa.    Sept.  27,  1921.) 

1.  Municipal  oorporatlons  «s>536— €iqilty  will 
enjoin  ootlectlon  of  void,  but  act  merely  void- 
able, assessment. 

Equity  will  enjoin  collection  of  special  as- 
sessment for  repair  or  reconstruction  of  pave- 
ment where  absolutely  void,  but  not  Where 
the  assessment  is  merely  voidable,  since  in 
such  case  the  statutory  remedy  by  filing  ob- 
jection with  the  city  council  under  Code,  |  824, 
must  be  pursued. 

2.  Municipal  corporations  «=>233(2)— Reso- 
lution  of  necessity  held  sufflclently  spedflo 
as  to  location  of  Improvements. 

Where  a  street  a  half  mile  in  length  needed 
repairs  at  various  places  throughout  its  en- 
tire length,  a  resolution  of  necessity  providing 
for  "relaying  a  portion  of  tbe  creosote  wood 
bloclcs  on"  such  street,  estimating  that  ap- 
proximately 2,000  square  yards  of  soeh  street 
wei^e  in  need  of  such  repairs,  AeM  suflSdent 
under  Code  Supp.  1918,  I  810,  requiring  the 
resolution  of  necessity  to  "designate  the  loca- 
tion and  terminal  points  of  the  proposed  im- 
provement," as  agaiust  contention 'that  particu- 
lar'places  ia  need  of  repair  were  not  desig- 
nated. 

3.  Municipal  oorporatlons  <S=>293(2)— Resolu- 
tion of  necessity  providing  for  repair  ot 
pavement  by  applying  coat  of  pitch  held  suf- 
ficiently speolfle. 

Resolution  of  necessity  providing  for  the 
repair  of  the  surface  of  all  creosote  wood 
block  paving  on  named  streets  by  the  applica- 
tion of  a  coat  of  pitch  for  the  preservation  of 
such  paving  field  sufficiently  specific,  under 
Code  3upp.  1913,  {  810. 

4.  Msniclpal  oorporattone  «=s>488,  489(5)— 
Assessment  for  work  not  spaeifled  In  resolo* 
tlon  of  necessity  absolutely  may  be  enjoined 
without  previous  objection  before  council. 

Where  resolution  of  necessity  provided  tot 
improvement  of  named  streets,  the  assess- 
ments for  work  done  on  intersecting  streets 
not  specified  is  absolutely  void,  and  collection 
thereof  could  be  enjoined  by  equity  without 
the  owner  having  filed  objections  with  the  city 
council  undct  Code,  |  824. 

5.  Municipal  oorporatlons  «=>488,  489(5)  — 
City  council's  Jurisdiction  to  make  improve- 
ments not  lost  by  failure  to  comply  with 
resolution  of  necessity,  and  owner  must  ob- 
ject to  irregularity. 

Where  the  city  council  has  obtained  juris- 
diction to  make  street  improvements,  the  ju- 
risdiction is  not  lost,  though  subsequent  pro- 
ceedings do  not  wholly  comply  with  tbe  re- 
quirements of  the  resolution  of  necessity, 
where  they  are  of  the  same  general  character 
as  provided  for  in  such  resolution,  and  the 
owner  must  object  to  such  irregularities  by 
filing  objections  with  the  city  council  under 
Code,  i  824,  and  by  appeal  from  city  council's 
action  in  the  dty  court  under  section  839. 
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6.  Mnnielpal  oorporatfons  <S=9488,  489(7)  — 
Substitution  of  oil  for  pitch  in  surfacing 
pavement  mere  Irreaularity,  requiring  owner 
to  file  objections  with  city  council. 

Where  resolution  of  necessity  provided  for 
the  application  of  a  coating  of  pitch  for  the 
preservation  of  street  pavemeot,  the  snbstita- 
tion  of  oil  for  pitch  in  making  the  improvement 
was  an  irregularity  requiring  the  owner  to  file 
objections  with  the  dty  council  under  Code,  S 
S24,  and  was  not  such  a  departure  from  the 
subject-matter  as  to  render  the  special  as- 
sessment absolutely  void,  entitling  the  owner 
to  injunctive  relief  without  filing  of  sudi  ob- 
jections. 

7.  Municipal  corporations  <S=>290— Statute  glv> 
Ing  oity  counoll  Jurisdiction  to  maice  Improve- 
ments  must  be  substantially  compiled  with. 

In  order  for  the  city  council  to  obtain  ju- 
risdiction of  the  subject-matter  of  a  street  im- 
provement, there  must  be  a  substantial  com- 
pliance with  the  requirements  of  the  statute 
conferring  such  jurisdiction. 

Faville,  Stevens,  and  De  Orally  JJ.|  dissent- 
ing in  part. 

Appeal  from  District  Court,  Story  Coonty  \_ 
R.  M.  Wright,  Judge. 

Action  In  equity  to  enjoin  the  collection  of 
special  assessments  levied  to  pay  for  cer- 
tain work  of  repair  and  reconstruction  of 
paving  In  the  dty  of  Ames.  A  decree  was 
granted  as  prayed,  and  the  City  appeals. 
Reversed  In  part    Affirmed  In  part 

J.  X.  Lake,  of  Ames,  for  appeUant 
Lee  &  Garfield,  of  Ames,  for  appellees. 

FAVILLB,  J.  Main  street  is  the  principal 
business  street  of  the  appellant  city.  It  is 
six  blocks  long,  and  extends  east  and  west. 
Grand,  Duff,  Douglas,  and  Kellogg  avenues 
are  all  streets  of  said  city,  which  are  at 
right  angles  to  Main  street.  Previous  to 
the  year  1918,  all  of  Main  street,  and  a  por- 
tion of  each  of  the  other  named  streets,  ISd 
been  paved  with  creosoted  wood  block  pav- 
ing. In  said  year,  a  portion  of  said  paving 
was  out  of  repair  and  on  July  15,  1018,  the 
city  council  passed  a  preliminary  resolu- 
tion of  necessity  for  repairing  the  same. 
Due  publication  of  the  notice  of  the  hearing 
on  this  resolution  of  necessity  was  made  in 
July,  and  at  a  meeting  of  the  city  council 
on  the  5th  day  of  August  1918,  the  resolu- 
tion of  necessity  was  adopted,  and  also  a 
resolution  approving  the  plans  and  speciflca- 
lions  of  the  engineer  for  the  work  to  be  done. 
The  resolution  of  necessity  recited: 

"  *  *  *  It  is  deemed  '  advisable  and  nec- 
essary to  make  improvements  by  repair  and 
reconstruction  of  paving  by  relaying  a  portion 
of  the  creosote  wood  blocks  on  Main  street, 
and  repair  of  the  surface  of  all  creosote  wood 
block  paving  on  Main  street  and  Grand  avenue 
by  the  application  of  a  coating  of  pitch  for 
the  preservation  of  the  said  paving;  said  work 
to  be  done  in  accordance  with  the  specifica- 


tions furnished  by  the  city  engineer  and  ap- 
proved by  the  city  council  of  Ames,  Iowa.  Ap- 
proximate quantities:  2,000  square  yards  re- 
laying wood  blocks;  30,000  square  yards  pitch- 
ing and  sanding." 

The  published  notice  of  the  hearing  con- 
tained a  full  copy  of  this  resolution  of  neces- 
sity. The  contract  for  the  work  conformed 
to  the  resolution  of  necessity.  After  the  con- 
tract was  let  and  the  work  started,  it  was 
discovered  by  the  city  council  that  portions 
of  the  paving  on  Duff,  Douglas,  and  Kellogg 
avenues  shouid  also  be  repaired.  Without 
publishing  any  additional  or  new  Tesolutlon 
of  necessity,  or  any  notice,  the  city  council 
proceeded  by  oral'  instructions  to  have  the 
contractor  make  the  needed  repairs  on  these 
three  avenues. 

Pitch  was  not  used  to  repair  the  surface 
of  the  paving  on  Main  street  and  Grand 
avenue,  but  instead  thereof  a  form  of  petrole- 
um- oil  was  applied  to  the  surface  of  said 
streets.  After  the  work  was  completed,  and 
in  December,  1918,  notice  of  assessmoit  for 
tile  cost  of  said  work  was  duly  published, 
and  thereafter  the  oity  council  adopted  a. 
resolution  fixing  the  special  assessment  for 
the  cost  of  said  work  against  the  property 
abutting  on  said  streets.  The  appellees  are 
property  owners  whose  property  is  assessed 
for  said  Improvement.  None  of  the  appellees 
appeared  before  the  city  council  at  an;  stage 
of  the  proceedings.  After  said  assessment 
was  levied,  this  action  was  brought  to  enjoin 
the  collection  of  the  same  on  the  ground  that 
the  assessment  was  invalid  and  void. 

[1]  L  At  the  outset  we  are  confronted 
with  the  question  whether  under  the  facts 
of  this  case,  the  appellees  can  maintain  this 
action  In  equity,  or  whether  they  are  requir- 
ed to  pursue  the  statutory  remedy  by  filing 
objections  before  the  city  council,  with  right 
of  appeal  therefrom.  If  the  proceedings  were 
such  as  to  render  the  assessments  absolutely 
void,  then  a  court  of  equity  has  the  power 
to  enjoin  the  collection  of  such  void  asse.s8- 
ment.  Such  have  been  our  repeated  hold- 
ings. C,  M.  &  St.  P.  By.  Co.  V.  Phillips,  111 
Iowa,  377,  82  N.  W.  787;  Ft.  Dodge  Elec- 
tric Light  &  Power  Co.  v.  Oity  of  Ft  Dodge, 
116  Iowa,  568,  89  N.  W.  7;  Davenport  Loco- 
motive Works  V.  City  of  Davenport  185 
Iowa,  151,  1G9  N.  W.  106;  Shaver  v.  Turner 
Improvement  Co.,  155  Iowa,  492,  136  N.  W. 
711;  Nixon  v.  City  of  Burlington,  141  Iowa, 
316,  115  N.  W.  239,  18  Aun.  Cas.  1037;  Dun- 
ker  V.  City  of  Des  Moines,  156  Iowa,  292, 
136  N.  W.  536;  In  re  Appeal  of  Apple,  161 
Iowa,  314,  142  N.  W.  1021;  SpalU  v.  Town 
of  Oakland,  179  Iowa,  59,  161  N.  W.  17; 
Polk  V.  McCartney,  104  Iowa,  567,  73  N.  W. 
1067. 

On  the  other  hand,  where  the  proceedings 
are  not  absolutely  void,  but  merely  voidable, 
the  statutory  remedy  by  filing  objections  be- 
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fore  tbe  city  council  most  be  pnrsned,  and 
InJ\mct1oii  will  not  lie.  Code,  |  S24;  land 
Co.  V.  City  of  Des  Moines,  144  Iowa,  825, 123 
N.  W.  340;  Owens  v.  City  of  Marlon,  127 
Iowa,  469,  103  N.  W.  381 ;  M.  &  St.  L.  B.  Co. 
T.  Undquist,  119  Iowa,  144.  93  N.  W.  103; 
Cheny  and  Flaherty  v.  City  of  Fort  Dodge, 
157  Iowa,  250,  138  N.  W.  549;  Durst  v.  City 
of  Des  Moines,  164  Iowa,  82,  145  K  W.  628; 
EUyson  ▼.  City  of  Des  Moines,  179  Iowa,  882, 
182  N.  W.  212 ;  Evans  v.  City  of  Des  Moines, 
184  Iowa,  046, 169  N.  W.  336. 

The  rules  announced  are  plain.  The  dif- 
ficulty lies  in  applying  them  to  the  facts  of 
a  pnrtlcular  case.  Section  810,  Code  Supp. 
1913,  proTldes  as  follows : 

"Sirevt  ImprovemenU  and  Bewera— Prelim- 
inary notice.  When  the  council  of  any  such 
city  shall  deem  it  achrisable  or  neceasary  to 
make  or  reconstract  any  street  improrement 
or  sewer  authorized  in  this  chapter,  it  shall,  in 
a  proposed  resolution,  declare  such  necessity 
or  advisability,  stating  the. one  or  more  kinds 
of  material  proposed  to  be  used  and  method 
of  constmction,  whether  abutting  property 
win  be  assessed,  and,  in  case  of  sewers,  the 
one  or  more  kinds  and  size,  and  what  adjacent 
property  is  proposed  to  be  assessed  therefor, 
and  in  both  cases  designate  the  location  and 
terminal  points  thereof,  and  caase  twenty  days' 
notice  of  the  time  when  said  resolution  will  be 


Dunker  t.  City  of  Des  Moines,  supra;  Bpal- 
tl  T.  Oakland,  supra ;  Davenport  Xiocomotlve 
Works  v.  City  of  Davenport,  supra.  With 
these  general  rules  In  mind,  let  us  ocmsider 
tbe  situation  In  the  Instant  case. 

The  siiffldCTcy  of  the  resolution  of  neces- 
sity to  confer  Jurisdiction  upon  the  city  coun- 
cil is  challenged.  The  resolution  provides: 
First,  for  repair  and  reconstruction  of  pav-. 
ing  by  relaying  a  portion  of  the  creosoted 
wood  blocks  on  Main  street  In  the  approx- 
imate quantity  of  2000  square  yards;  and 
second,  for  repair  of  the  surface  of  all  creo- 
soted wood  block  paving  on  Main  street  and 
Grand  avenue  by  the  application  of  a  coat  of 
pitch  for  the  preservation  of  said  paving. 
The  statute  requires  that  the  resolution  of 
necessity  shall  "designate  tbe  location  and 
terminal  points  of  the  proposed  improre- 
ment." 

[2]  It  is  mntended  that  the  resolution  oC 
necessity  did  not  confer  upon  the  city  coun- 
cil Jurisdiction  to  proceed  with  the  work  of 
repair  and  reconstruction  by  re-lajrlng  the 
wood  block  paving  on  Main  street  because 
the  resolution  does  not  specifically  designate 
tbe  location  and  terminal  points  of  tbe  pro- 
posed Improvement.  The  record  shows  that 
Main  street  comprises  6  blocks,  being  a  lit- 
tle more  than  a  half  mOe  in  length.    It  is 


considered  by  it  for  passage  to  be  given  by  ^   ^at   the   resolution    of   necessity 

four  publications  in  some  newspaper  of  general      '^'^"   „  luc    i^iuuwu    «*    ucv^^ooivj 

.irculation  published  in  the  city,  the  last  of  |  specifically  provided  for  repair  and  recon- 
which  shall  not  be  less  than  two  nor  more  than  struction  work  upon  Main  street.  The  evl- 
fonr  weeks  prior  to  the  time  fixed  for  its  con- ,  dence  discloses  that  at  various  places  through- 
■ideratioD,  at  which  time  tibe  owners  of  the  !  out  the  length  of  Main  street  the  existing 
property  subject  to  assessment  for  tbe  same  !  wood  block  paving  was  out  of  repair.  In 
may  appear  and  make  objection  to  the  contem-  i  many  instances  it  had  bulged,  and  the  work 
plated  improvement  or  sewer  and  the  Passage  j  ^j^^  ^  ^  resolution  of  necessity 
of  said  proposed  resolution,  at  which  hearing  ^^  /        ,  ..     ^,  m  ^^ 

the  same  iMy  be  amended  and  passed,  or '  ^>8  the  repair  and  reconstruction  of  the 
passed  as  proposed."  •  block  paving  throughout  the  entire  length  of 

'  Main  street  wherever  it  was  so  out  of  re- 
in   Sbaver  v.   Turner   Improvement  Co., ,  pair.    It  is  perfectly  obvious  that  It  would 
supra,  we  said:  j^  wholly  impracticable,  If  not  Impossible,  *o 

"Moreover  such  proceedings  are  invitum,  and  j  designate  the  location  and  terminal  points  of 
the  statutes  are  to  be  somewhat  strictly  fol-  '  these  various  patches  on  Main  street  where 
lowed.  Especially  is  this  true  with  reference  such  re-laying  was  necessary.  As  shown  by 
to  those  preliminary  steps  which  appear  to  ,  jijg  resolutlMi  of  necessitv,  it  was  estimated 
hav..  t-eon  intended  as  essential  to  the  exer-  aat  approximately  2,000  square  yards  on 
else  of  power  by  the  city  council.  Section  810  ,,„,„  ^1„„,.  _.„„  „„  '  „^  „#  „o,,„t-  rT<v,„„.^ 
clearly  specifies  what  shall  be  done,  and  the  ^^1°  "*^}  J^^'«  ^°  f"'  <>'  "^^P"'*^-  ^^^ 
secHon  following  inferentiaUy  declares  that  spots  or  patches  of  paving  were,  as  we  under- 
only  upon  so  doing  shall  the  order  contem-  stand  the  record,  scattered  throughout  the 
plated  be  made.  Objections  to  the  improve-  length  of  Main  street  in  many  localities.  To 
wfT\t  or  its  char.tcter  would  be  of  no  avail  have  required  the  particularity  of  deslgnat- 
nnlesa  interposed  previoas  to  directing  it  to  ing  the  location  and  the  termini  of  each  of 
be  made,  and  for  this  and  other  reasons  sug-  |  these  several  patches  that  were  to  be  repair- 
gested  we  are  indmed  to   regard   compliance  |  ^    i^  order  to  confer  jurisdiction  upon  the 

with  section  810  as  a  condition  precedent  to  I  „■♦„  ,^„„„!i  *„  .^«„^.„„j  \„ i,j  „„i.     ,4.  _ 

the  exercise  of  the  power  by  the  councU  to  f"y  .C""""'  '^P'^f  ^^'  "'<'"^f  '"'"^^  "  /  •"*^- 
direet  the  pavement  of  the  streets  or  the  la^ng  :  "/^'^"^  Impo-ssible  to  do  repair  work  of  this 
of  sewers."  character.     We  are  of  the  opinion,  and  so 

'.  hold,  that,  under  the  facts  of  this  case,  the 
Onr  holdings  are  to  the  effect  that  substan-   resolution  of  necessity  was  sufflciently  specif- 
tlal  compliance  with  the  terms  of  the  statute  ic  to  comply  with  the  provisions  of  the  stat- 


Is  a  condition  precedent  to  obtaining  jurisdic- 
tion for  making  the  Improvement  and  the 
levjrlng  of  taxes  therefor.  Gllcrest  &  Co.  v. 
City  of  Des  Moines,  157  Iowa,  525,  137  N.  W. 
1072:    Nixon  r.  City  of  Burlington,  supra; 


ute  and  confer  jurisdiction  upon  the  city 
council  to  undertake  the  work  of  repair  and 
reconstruction  by  re-laying  approximately 
2,000  square  yards  of  wood  block  paving  on 
Main  street 
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[3]  The  resolution  of  necessity  also  pro- . 
vided  for  repair  of  tlie  surface  of  all  creosot- 
ed  wood  block  paving  on  Main  street  and ! 
Grand  avetaue  by  the  application  of  a  coat  of  | 
pitcli  for  the  preservation  of  said  paring. ; 
This  provision  of  the  resolution  of  necessity  i 
was  a  suflScient  compliance  with  the  terms  of  | 
the  statute  to  confer  Jurisdiction  upon  the 
.city  council  to  do  the  designated  work.    The ; 
location  and  termini  of  the  proposed  Improre- 
ment  was  sufficiently  designated  in  the  pro- 
vision that  the  work  was  to  be  the  "repair  of  , 
the  surface  of  all  creosote  wood  block  paving 
on  Main  street  and  Grand  avenue."     The ; 
material  to  be  used  was  also  designated  as; 
a  coating  of  pitch  for  the  preservation  of  said 
paving. 

The  resolution  of  necessity  was  not  invalid 
In  respect  to  the  foregoing  matters,  and  was 
sufficient  to,  and  in  fact  did,  confer  upon  the 
dty  council  the  power  and  authority  to  pro- 
ceed with  the  improvement  so  designated  and 
provided  for  in  said  resolution  of  necessity. 

II.  It  Is  to  be 'noticed,  however,  that  no 
reference  whatever  is  made  in  the  resolu- 
tion of  necessity  regarding  the  laying  of  any 
wood  block  paving  on  any  other  street  or 
avenue  than  Main  street  In  the  appellant 
dty.  The  evidMice  shows  that  a  consider- 
able amount  of  paving  was  re-laid  upon  Duff, 
Douglas  and  Kellogg  avenues,  and  assess- 
ments were  made  against  the  owners  of  prop- 
erty abutting  upon  said  avenues  for  the  work 
so  done  upon  said  avenues.  It  appears  that 
this  work  was  done  by  the  same  contractor 
who  did  the  work  provided  for  in  the  resolu-< 
tion  of  necessity  and  the  contract  made  in 
pursuance  thereof.  The  work  on  these  three 
avenues  was  done  under  oral  instructions 
from  the  city  council,  and  without  any 
attempt  to  adopt  any  resolntion  of  neces- 
sity whatsoever  In  respect  thereto. 

[4]  It  cannot  be  seriously  contended  that 
under  the  provisions  of  the  statute  the  resolu- 
tion of  necessity  can  be  extended  so  as  to 
confer  any  jurisdiction  whatever  upon  the 
city  council  to  have  Improved  Duff,  Douglas, 
and  Kellogg  avenues  and  assess  the  cost  of 
such  Improvement  to  the  abutting  property 
owners.  As  to  the  assessments  levied  for  the 
work  done  upon  Duff,  Douglas,  and  Kellogg 
avenues,  the  whole  proceeding  from  beginning 
to  end  was  without  any  Jurisdiction,  and  was 
absolutely  void,  and  said  assessments  were 
invalid  and  illegal.  A  court  of  equity  had 
the  undoubted  jurisdiction  to  enjoin  the 
collection  of  any  and  all  assessments  levied 
against  any  property  owners  for  any  of  the 
work  done  upon  Duff,  Douglas,  and  Kellogg 
avenues.  To  this  extent  at  least  the  injunc- 
tion issued  in  this  case  was  proper,  and  the 
action  of  the  trial  court  in  respect  thereto 
must  be  upheld. 

III.  In  regard  to  the  work  of  re-laying  the 
wood  block  paving  upon  Main  street,  as  here- 
tofore pointed  out,'  the  resolution  of  necessity 
was  sufficient  to  confer  jurisdiction  upon  the 


dty  council  to  proceed  with  said  improve- 
ment, and  tbe  dty  coundl  bad  Jurisdiction 
and  authority  under  said  proceedings  to 
assess  property  owners  toe  the  work  oC  re- 
pair and  reconstruction  by  re-laying  the  wood 
block  paving  upon  Main  street.  The  city 
council  had  jurisdiction  and  authority  to 
levy  a  tax  against  property  owners  so  situat- 
ed as  to  be  liable  therefor  for  tbe  cost  of 
the  said  improvement,  to  wit,  tbe  repair  and 
reconstruction  by  the  process  of  relaying 
wood  block  paving  oa  Main  street  A  spe- 
dal  assessment  against  the  property  liable 
therefor  for  the  cost  of  said  Improvement 
was  not  levied  without  jurisdiction,  and  was 
not  invalid  and  void,  and  a  court  of,  equity 
was  without  jurisdictlim  to  enjoin  the  col- 
lection of  the  same. 

IV.  As  previously  stated,  the  resolution  of 
necessity  adopted  by  the  dty  oouncU  was 
suffldent  to  confer  jurisdiction  upon  tbe 
dty  council  to  repair  the  surface  of  all  the 
wood  block  paving  on  Main  street  and  Grand 
avenue  by  placing  thoreon  a  coatin;;  of  pitch. 
The  undisputed  evidence  shows  that  pitch 
was  not  ustid  for  the  purpose  of  surfadng  all 
the  wood  block  paving  upon  these  two  streets, 
but  that,  on  the  contrary,  they  were  covered 
with  a  coating  of  oiL  The  record  shows  that 
pitch  was  used  to  a  certain  extent  in  the  lay- 
ing of  tbe  wood  block  paving,  but  when  so 
used.  It  was  used  as  a  base  In  which  the 
wood  blocks  were  placed,  but  it  was  not  used 
for  the  purpose  of  surfadng,  as  provided  by 
the  resolution  of  necessity,  except  where 
wood  blocks  were  relaid. 

Tlie  engineer  testified  as  follows: 

*****  Wo  put  a  coat  of  oil  on  aQ  the 
old  creosote  block  paving  except  that  which  we 
re-laid.  Where  we  re-laid  it  pitch  was  used, 
and  where  pitch  was  used  we  didn't  oil  it 
Part  of  the  paving  wag  re-laid  by  putting  in 
new  blocks  and  part  by  putting  in  old  bii/uka. 

"Tbe  oil  we  used  is  what  is  termed  'stano- 
lene'  from  the  Standard  Oil  Company.  It  is 
a  by-product  of  petroleum.  It  was  not  put  on 
with  a  sprinkler.  It  was  spread  on  the  blocks 
hot.  AA  e  used  a  squeegee  machine.  It  was  put 
on  real  hot.  It  ran  out  of  the  machine;  it 
ran  along  and  spread  it;  it  had  a  little  spread- 
er in  front  of  it,  that  dragged  tbe  oil  right 
along  on  tbe  blocks.  It  was  not  sprinkled  on; 
it  was  spread  on.  It  was  spread  over  tbe 
blocks  and  it  soaked  into  the  blocks.  There 
was  no  coating  on  the  blocks  from  the  oil." 

After  the  work  was  completed,  proceed- 
ings were  instituted  for  the  levying  «if  the 
special  assessment  to  pay  for  the  cost  of  the 
construction  of  said  improvement  The 
dty  engineer  prepared  the  plat  of  the  assess- 
able area  and  a  schedule  of  the  proposed 
assessment  This  was.  duly  filed  with  tbe 
proper  city  official,  and  the  city  council  adopt- 
ed a  resolution  accepting  the  work  done  by  the 
contractor  and  published  a  notice  of  the  fil- 
ing of  the  plat  and  schedule  of  assessments. 
The   published   notice   recited   that   a   j^at 
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and  sdiednle  bad  been  prepared  sbowbig  the 
assessments  on  account  of  the  cost  of  the 
contracts,  reconstruction,  and  repair  of  pav- 
ing on  Main  street  and  Grand  avenue,  and 
notified  pr(^)erty  owners  tliat  the  plat  and 
sdiedule  were  on  file  in  the  office  of  the  city 
clerk,  and  that  all  obJectioBs  to  the  assess- 
ment as  proposed  must  be  filed  with  the  city 
derk.  No  question  is  raised  as  to  the  no- 
tice being  sufficient  in  form  nor  as  to  the 
plat  and  schedule.  None  of  the  appellees 
appeared  before  the  city  council  in  response 
to  said  notice  or  filed  any  objections  there- 
to. 
Code,  i  824, 18  as  foUowa: 

"OhjeetioM.  An  obJectionB  to  errors,  irreg- 
ularities or  inequalities  in  the  making  ol  said 
special  assessments,  or  in  an;  of  the  prior 
proceedings  or  notices,  not  made  before  the 
council  at  the  time  and  in  the  manner  herein 
provided  for,  shall  be  waived  except  where 
fraud  is  shown." 

Ctmceding  that  the  city  council  obtained 
Jurisdiction-  by  the  resolution  of  necessity  to 
repair  the  surface  of  the  wood  block  paving 
on  Main  street  and  Grand  avenue  by  coating 
ftM  same  with  pitch,  It  is  contended  that  the 
dty  council  lost  all  Jurisdiction  of  the  sub- 
ject-matter when  It  failed  to  surface  said 
streets  with  pitch,  but  used  in  lieu  thereof 
an  entirely  distinct  and  different  substance, 
to  wit,  oiL  It  is  the  contention  of  the  ap- 
pellees that  this  was  such  a  material  de- 
parture from  the  provisions  of  the  resolu- 
tloa  of  necessity  that  the  action  of  the  city 
council  was  without  any  authority,  and  was 
absolutely  void,  and  that  the  special  assess- 
ment for  the  said  work  of  surfacing  with 
oil  was  wholly  invalid  and  void,  and  that  col- 
lection of  the  same  can  be  legally  enjoined. 

On  the  other  hand,  it  is  the  contention  of 
the  appellant  that,  Inasmacb  as  the  city 
ooondl  obtained  Jurisdiction  by  a  proper 
resolution  of  necessity  and  notice  to  surface 
the  wood  block  paving  on  Main  street  and 
Grand  avenue,  the  change  In  the  material 
used  fronf  pitch  to  oil,  as  to  part  thereof,  was 
such  an  Irregularitv  only  as  did  not  oust  the 
council  of  Jurisdiction  entirely,  and  did  not 
render  the  subsequent  assessment  void,  but 
that  the  property  owners  were  obliged  to  pur- 
sue the  statutory  remedy  by  filing  objections 
before  the  city  council,  with  the  right  of  ap- 
peal therefrom  to  the  district  court.  In  oth- 
er words.  It  Is  contended  that.  Jurisdiction 
having  once  legally  attach(>d,  the  statutory 
remedy  for  any  "errors  or  irregularities" 
thereafter  occurrlni^  in  the  proceedings  must 
be<pursued. 

Our  former  holdings  on  this  subject,  It 
must  be  conceded,  are  not  altogetber  consist- 
ent, and  complete  reconciliation  of  the  same 
is  apparently  Impossible.  We  have  repeated- 
ly held  that,  where  there  was  a  substantial 
defect  in  the  parliamentary  proceedings  so 
that  the  dty  coundl  did  not  obtain  Jurisdic- 


tion legally  of  the  subject-matter,  the  sub- 
sequent proceedings  were  Invalid,  and  that 
an  assessment  could  be  enjoined.  See  cases 
supra.  We  have  also  had  before  us  a  num- 
ber of  cases  where  objections  have  been  urg- 
ed to  the  assessment  on  the  ground  that  the 
work  done  was  not  a  substantial  compliance 
with  the  resolution  of  necessity  or  with  the 
contract,  and  that  because  thereof  the  assess- 
ment should  be  modified  or  canceled.  The 
question  before  us  In  the  Instant  case  is  not 
of  this  character,  but  involves  the  proposi- 
tion as  to  whether  or  not,  where  Jurisdiction 
is  obtained  in  a  proper  manner,  and  where 
there  is  a  substantial  departure  from  the  pro- 
visions of  the  resolution  of  necessity  in  per- 
forming the  work,  must  the  statutory  remedy 
by  filing  objections  before  the  dty  council, 
with  appeal  therefrom  be  fbllowed,  or  does 
the  failure  to  comply  with  the  provisions  of 
the  resolution  of  necessity  cause  the  dty 
coundl  to  lose  entire  Jurisdiction  of  the  sub- 
ject-matter, so  that  the  snbBequent  assess- 
ment is'  Invalid  and  void,  and  can  be  enjoined 
by  proceeding  in  equity? 

In  Hubbell,  Son  &  Co.  v.  Bennett  Bros.,  130 
Iowa,  66,  106  N.  W.  375,  we  held  that  the 
manner  of  performing  the  cMitract  for  mak- 
ing the  improvement  was  Jurisdictional  and 
where  there  was  a  defect  in  the- execution' of 
the  contract,  collection  of  the  assessment 
would  be  enjoined.  However,  in  Shaver  v. 
Turner  Improvement  Co.,  supra,  Hubbell  v.° 
Bennett  was  overruled,  and  it  was  held  that 
defects  in  the  perfomHiBce  ot  a  contract 
must  be  raised  by  objections  before  the  dty 
coundl.  In  Owens  v.  City  of  Marion,  127 
Iowa,  469, 103  N.  W.  881,  we  said: 

"Section  824  of  the  Code  provides  that  'all 
ohjeotions  to  errors,  irregularities  or  inequali- 
ties In  tbe  making  of  tpedai  assessments,  or 
in  any  of  the  prior  proceedings  or  notices  not 
made  before  the  dty  coundl  at  the  time  and 
in  -the  manner  herein  provided  for,  shall  be 
waived,  except  where  fraud  is  shewn.'  Of 
course,  this  statute  does  not  cover  defects 
which  go  to  the  validity,  rather  than  the  le.-ral- 
Ity  or  regularity,  of  the  proceedings.  If  they 
are  void,  or  ■without  Jurisdiction,  an  equitable 
action  will  He  to  have  them  so  declared;  and 
the  Etatnte  expressly  provides  that  there  shall 
be  no  waiver  in  case  fraud  is  sho'wn.  So  that 
we  have  but  two  inquiries  in  this  case:  (1) 
Were  tbe  proceedings  void  because  of  any  fun- 
damental defects  therein;  and  (2)  is  there  any 
fraud  shown?  In  arriving  at  a  satisfactory 
solution  of  the  first  proposition  a  distinction 
must  be  preserved  between  those  defects,  it 
any  such  are  shown,  which  were  simply  erro- 
neous, irregular,  or  resulted  in  inequalities, 
and  those  which  reach  so  much  deeper  as  to 
avoid  the  entire  proceedings.  Plaintiff  was  a 
party  to  the  assessment  proceedings,  and  does 
not,  therefore,  stand  in  the  attitude  of  a 
stranger.  Being  such  party,  the  Legislature 
may  provide  a  tribunal  for  the  determination  of 
all  controversies  growing  out  of  the  asoess- 
ment,  and,  in  the  absence  of  fraud,  or  of  such 
a  showing  as  deprived  that  tribunal  (the  dty 


Digitized  by 


Google 


352 


ISi  NORTHWESTERN  BBPOBTER 


(Iowa 


couocil,  in  this  case)  of  the  right  to  act  at  all, 
resort  must  be  had  to  that  tribunal  for  the 
correction  of  all  errors,  Irregularities,  or  in- 
equalities in  the  assessment,  or  in  an7  of  the 
prior  proceedings  or  notices." 

In  Land  Co.  v.  City  of  Des  Moines,  144 
Iowa,  625,  123  N.  W.  340,  we  said: 

"It  is  to  be  admitted  that  in  some  of  our  de- 
cisions language  has  been  used  mostly  by  the 
way  of  argument  giving  some  support  to  the 
contention  that,  even  where  jurisdiction  has 
been  obtained  to  construct  a  worlc  of  public 
improvement,  it  may  be  lost  by  some  omission 
or  defect  in  the  further  development  of  the 
proceedings,  and  that  advantage  may  be. taken 
of  such  defect  by  injunction.  This  is  perhaps 
more  notably  true  of  Zaiesky  v.  Cedar  Rapids, 
118  Iowa,  714;  Comstock  v.  Eagle  Grove,  133 
Iowa,  689,  and  Bennett  y.  Emmetsburg,  138 
Iowa,  67,  but  without  in  any  manner  now  ques- 
tioning the  correctness  of  the  result  reached 
in  those  cases,  we  are  constrained  to  say  that, 
in  so  far  as  the  discussions '  therein  tend  to 
sustain  the  proposition  that,  where  the  juris- 
diction of  the  city  has  once  attached,  a  defect 
or  omission  subsequently  occurring  in  the  pro- 
ceedings, and  for  which  the  statutory  appeal 
famishes  ample  remedy  may  be  made  the 
grounds  of  proceedings  in  equity  for  an  in- 
junction against  the  assessment,  they  cannot 
be  approved." 

In  Cbeny  v.  City  of  Port  Dodge,  Bopra,  we 
said: 

"Under  the  statutory  provisions  we  have  re- 
cently held  that  the  question  whether  the  vari- 
ance between  the  improvement,  as  constructed, 
and  that  provided  for  in  the  preliminary  pro- 
ceedings, is  sufficient  to  invalidate  the  assess- 
ment is  an  appropriate  matter  of  inquiry  for 
the  city  council,  and  that  the  mere  fact  of  such 
variance,  without  regard  to  its  materiality  and 
extent,  does  not  deprive  the  council  of  jnris- 
dition  to  make  the  assessment;  the  remedy 
of  the  property  owners  being  by  objection  be- 
fore the  council  and  by  appeal  from  its  action." 

In  Durst  T.  City  of  Des  Moines,  164  lowftf 
82,  145  N.  W.  528,  which  was  an  action  In 
equity  to  enjoin  the  collection  of  a  special 
assessment,  we  said: 

"Jurisdiction  of  the  parties  interested  in  the 
institution  of  proceedings  for  such  improve- 
ment is  obtained  by  publication  of  notice  of 
the  preliminary  resolution  of  necessity.  Code, 
{  810.  Jurisdiction  to  make  special  assess- 
ments for  the  cost  of  an  improvement  so  au- 
thorized and  constructed  is  obtained  by  pub- 
lication of  notice  of  the  time  when  and  place 
where  objections  thereto  may  be  presented  and 
considered.  Code,  S  S23.  These  notices  being 
given  in  the  statutory  manner,  all  property 
owners  are  presumed  to  have  cognizance  of  the 
details  involved  in  the  preparation  for  and  exe- 
cution of  the  work  of  improvement,  and,  if 
there  be  any  ground  of  complaint  on  account 
of  errors  or  irregularities  in  the  special  as- 
sensmrnts,  or  on  account  of  any  of  the  prior 
notices  or  proceedings  leading  up  to  such  as- 
ses.sments,  the  party  aggrieved  must  appear 
before  the  city  council  aud  make  the  objection 
on  which  be  reliea,  and,  failing  so  to  do,  his 


objections  are  deemed  to  have  been  waived. 
Code,  §{  823  and  824.  The  only  exception  to 
this  rule  which  the  statute  recognizes  is  where 
fraud  is  shown.  If,  having  made  his  objections 
known  to  the  rity  council  as  provided  by  law, 
they  are  overruled  or  ignored,  he  may  have 
the  proceedings  reviewed  upon  appeal  to  the 
district  court.  Code,  |  830.  If  there  was 
ever  any  doubt  whether  this  remedy  was  ex- 
clusive, and  that  under  such  circumstances,  and 
without  showing  of  fraud,  no  action  can  be 
maintained  in  equity  to  set  aside  or  annul  a 
special  assessment  for  a  work  of  pabHc  im- 
provement, it  no  longer  exists.  Railroad  Cow  v. 
Lindquist,  119  Iowa,  144;  Owens  v.  Marion, 
127  Iowa,  469;  Nixon  v.  Burlington,  141  Iowa, 
316;  Land  Co.  v.  Des  Moines,  144  Iowa,  629; 
Reed  v.- Cedar  Rapids,  137  Iowa,  107;  Andre 
V.  Burlington,  141  Iowa,  66;  Durst  ▼.  Des 
Moines,  150  Iowa,  370." 

In  EUyson  v.  City  of  Des  Moines,  supra, 
we  reviewed  the  authorities  and  pointed  oat 
that  some  of  our  earlier  cases,  such  as  6al- 
laher  t.  Garland,  126  Iowa,  206,  101  N.  W. 
867,  and  McCain  v.  Des  Moines,  128  Iowa. 
331,  103  N.  W.  979,  were  decided  before  the 
enactment  of  the  statute  giving  a  right  of  ap- 
peal to  the  district  court  from  the  levying  of 
special  assessment.  In  the  EUyson  Case  we 
said: 

"We  think  that  Jurisdiction  was  not  lost  be- 
cause a  part  of  the  work  may  have  been,  as 
contended  by  appellees,  more  than  repairing 
by  patching.  Clearly,  the  300  feet  before  re- 
ferred to  was  repairing  by  patching,  even  under 
appellees'  contention,  and  for  tliat  reason  the 
Injunction  should  not  have  been  granted;  bat, 
as  to  the  rest  of  the  work,  it  was  of  the  same 
general  character — that  is,  it  was  not  like  pat- 
ting in  a  sewer  under  a  paving  resolution,  as 
contended  by  appellees.  The  appellees  could 
have  raised  the  same  questions  as  now  present- 
ed by  objections  before  the  city  council,  or  on 
appeal  to  the  district  court.  The  provisions 
in  reference  thereto  are  very  broad.  The 
question  could  have  been  raised  as  to  whether 
any  assessment  should  be  made  against  any 
of  the  several  properties  or  the  amount  there- 
of." 

It  is  to  be  observed  in  this  connection  that 
the  statute,  Code,  g  839,  provides  for  an  ap- 
peal from  the  action  of  the  city  council  to 
the  district  court  where  "all  questions  touch- 
ing the  validity  of  sudi  assessment,  or  the 
amount  thereof,  and  not  waived  under  the 
provisions  of  this  chapter,  shall  be  heard  and 
determined."  Code,  i  824,  together  with  sec- 
tion 839,  provides  a  method  by  which  "all  ob- 
jections to  errors,  irregularities  or  inequal- 
ities in  the  making  of  .said  special  assess- 
ments, or  in  any  of  the  prior  proceedings  or 
notices,"  must  be  urged  l)efore  the  city  coun- 
cil, and  "all  questions  touching  tlie  validity 
of  such  assessment"  so  urged  before  the  city 
council  are  subject  to  review  on  appeal. 

[5]  The  tendency  of  our  recent  holdlnga  is 
to  the  effect  that,  where  Jurisdiction  has  been 
legally  obtained  by  the  cit>'  councU,  any  sub- 
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sequent  "errors,  trregnlaritleg,  or  Inequali- 
ties" In  the  proceedings  of  the  council  must 
be  corrected,  by  pursuing  the  statutory  rem- 
edy, and  that  an  Injunction  will  not  lie  to  re- 
strain the  collection  of  an. assessment  because 
of  such  "errors,  irregularities,  or  Inequali- 
ties^' in  the  proceedings  sut>sequent  to  the 
acquisition  of  jurisdiction.  We  hold  that 
where  jurisdiction  has  once  legally  attadied, 
it  is  not  lost  even  though  the  subsequent  pro- 
ceedings do  not  wholly  comply  with  the  re- 
quirements of  the  resolution  of  necessity 
where  they  are  of  the  same  general  charac- 
ter as  provided  for  in  the  resolution  of  neces- 
sity. 

[I]  In  the  instant  case,  by  proper  proceed- 
ings, the  city  council  obtained  jurisdiction  to 
Improve  Main  street  and  Grand  avenue  by 
surfacing  the  same  with  pitch.  In  lieu  there- 
of, and  for  the  same  general  purposes,  they 
substituted  the  material,  oil,  as  to  the  greater 
part  thereof.  This  was  sudi  an  error  or  ir- 
regularity in  the  proceedings  for  which  ju- 
risdiction had  attached  that  proper  adjust- 
ment because  tber^f  by  reduction  or  cancel- 
lation of  an  assessmfflit  would  have  been 
proper  for  the  consideration  of  the  city  coun- 
cil, but  it  did  not  constitute  such  a  change 
of  the  subject-matter,  of  which  the  council 
had  Jnrisdicticm,  as  to  render  the  proceed- 
ings wholly  void.  It  therefore  follows  that 
the  appellees'  remedy  was  by  the  statutory 
method,  and  not  by  injunction,  and,  having 
failed  to  appear  before  the  dty  cotmcll  and 
object  to  the  assessment  under  the  express 
provisions  of  section  824  of  the  Code,  the 
right  to  object  is  waived. 

It  is  to  be  noticed  that,  under  section  824, 
an  exertion  is  made  to  the  requirement  that 
the  statutory  remedy  shall  be  pursued  where 
fraud  Is  shown,  but  in  the  instant  case  there 
is  no  actual  or  "legal"  fraud  In  the  action  of 
the  city  council. 

The  foregoing  discussion  presents  the 
▼lews  and  conclusions  of  a  majority  of  the 
court  The  writer  of  the  opinion  is,  however, 
unable  to  concur  In  the  conclusion  expressed 
in  the  last  preceding  division  (IT)  of  this 
opinion.  I  concur  in  the  proposition  that  the 
city  council  obtained  jurisdiction  by  substan- 
tial compliance  with  the  statute  to  under- 
take the  work:  of  coating  the  surface  of  the 
wood  block  paving  on  Main  street  and  Grand 
avenue  with  a  coating  of  pitch.  I  acquiesce 
In  the  proposition  that  for  "errors,  Irregular- 
ities, and  inequalities"  in  the  proceedings, 
where  jurisdiction  has  once  been  obtained, 
the  taxpayer  must  resort  to  the  statutory 
remedy.  I  concede  that  equity  wUl  not  grant 
relief  where  there  has  been  a  substantial 
compliance  wlfh  the  general  subject-matter 
regarding  whldi  the  city  council  has  obtain- 
ed Jurisdiction;  but  I  cannot  agree  to  the 
proposition  that,  where  the  city  council  has, 
by  proper  notice,  obtained  jurisdiction  to  un- 
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dertake  the  work  of  Improving  a  street  by 
coating  the  surface  thereof  with  pitch,  the 
city  council  can  thereafter  coat  the  street 
with  an  entirely  ditFerent  substance,  as  oil, 
and  that  this  is  an  '^rror  or  irregularity," 
within  the  contemplation  of  the  statute,  for 
which  relief  can  only  be  granted  by  objec- 
tion before  the  city  councU. 

Section  810  of  the  statute  expressly  pro- 
vides that  the  resolution  of  necessity  shall 
state  the  kind  of  material  proposed  to  be 
used.  The  Thirty-Fourth  General  Assembly 
amended  this  statute  by  providing  that  the 
resolution  of  necessity  shall  state  "the  one 
or  more  kinds  of  material  proposed  to  be 
used."  It  is  very  obvious  that  the  Legisla- 
ture, in  amending  this  statute,  dearly  intend- 
ed to  give  the  dty  council  the  right  to  a 
choice  in  the  first  Instance  of  the  material 
that  should  be  used.  For  example.  In  street 
paving,  the  dty  council  might  be  uncertain, 
in  advance  of  bids,  whether  It  was  advisable 
to  pave  with  wood,  concrete,  brick.,  asphalt, 
or  other  material,  but  the  statute  expressly 
requires  that  the  various  kinds  of  material 
under  consideration  by  the  dty  conndl  shall 
be  designated  and  stated  in  the  resolution  of 
necessity.  A  resolution  of  necessity,  redting 
that  it  was  proposed  to  pave  with  brick, 
would  confer  no  Jurisdiction  on  the  city  coim- 
dl  to  proceed  to  pave  with  asphalt,  because 
the  statute  requires  that  the  kind  of  material, 
one  or  more,  shall  be  stated  and  enumerated 
in  this  resolution.  If  this  is  an  essential  pre- 
requisite to  the  acquiring  of  jurisdiction,  I 
think  that  it  cannot  be  evaded  by  subsequent 
action  on  the  part  of  the  city  council.  If  the 
resolution  ef  necessity  must  redte  the  kind 
of  material  to  be  used  (and  It  must),  then  the 
dty  coundl  cannot,  I  think,  obtain  jurisdic- 
tion by  naming  a  certain  material  in  the  re»- 
olutlon  of  necessity,  and  materially  depart 
therefrom  thereafter  and  use  an  entirely  dif- 
ferent material.  In  other  words,  it  Is  my 
opinion  that,  if  the  designation  of  the  mate- 
rial is  essential  to  the  acquiring  of  jurisdic- 
tion, a  substantial  departure  from  the  nam- 
ed material  in  the  construction  of  the  im- 
provement operates  as  a  complete  loss  of  the 
jurisdiction  so  obtained. 

If  the  dty  coundl  desired  to  surface  these 
streets  with  either  pitch  or  oil,  It  should  have 
named  both  materials  in  the  resolution  of 
necessity,  and  then  chosen  the  proper  one  at 
the  outset,  but  it  cannot  name  one  in  a  resolu- 
tion of  necessity  and  choose  that  one  and 
then  use  another,  under  the  claim  that  it  got 
jurisdiction  to  do  so  by  the  original  resolu- 
tion of  necessity. 

I  think  the  proceedings  In  regard  to  the 
surfacing  of  the  two  streets  with  oil  were 
absolutely  void,  and  that  the  spedal  assess- 
ment levied  therefor  should  be  enjoined ;  that 
no  jurisdiction  whatever  was  acquired  in  the 
first  Instance  to  surface  these  streets  with 
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anytMng  but  plteb,  and  the  attempt  to  use 
an  entirely  different  substance  was  wholly 
without  Jurisdiction,  and  invalid.  It  is  also 
to  be  noticed  that  there  is  no  claim  of  estop- 
pel except  by  failure  to  pursue  the  statutory 
remedy  by  objection  before  the  council. 
There  is  neither  allegation  nor  proof  that 
the  taxi>ayer8  knew  that  the  council  was  us- 
ing oil  Instead  of  pitch,  and  that  they  were 
being  taxed  for  surfacing  with  oil  instead 
of  pitch.  I  think  that  so  much  of  the  assess- 
ment as  was  levied  for  the  Improvement  in 
surfacing  Main  street  and  Grand  avenue 
with  oU  was  wholly  void,  and  that  the  collec- 
tion of  the  same  should  be  enjoined.  .  To  this 
extent  I  dissent.  I  am  authorized  to  say 
that  Justices  STEVENS  and  DE  GRAFF  join 
in  this  dissent  as  to  this  portion  of  the  opin- 
ion. 

[7]  We  hold  that,  In  order  for  the  dty 
council  to  obtain  Jurisdiction  of  the  subject- 
matter  of  a  street  improvement,  there  must 
be  a  substantial  compliance  with  the  require- 
ments of  the  statute,  conferring  such  juris- 
diction. We  hold  that,  under  the  facts  of  the 
instant  case,  there  was  no  such  substantial 
compliance  with  the  provisions  of  the  stat- 
ute as  gave  the  city  council  Jurisdiction  to 
undertake  the  work  of  repair  and  reconstruc- 
tion on  Duff,  Douglas,  and  Kellogg  avenues, 
and  that  the  assessment  for  the  cost  of  said 
improvement  was  absolutely  void,  and  can  be 
enjoined  in  a  court  of  equity.  We  hold  that 
there  was  a  sufficient  compliance  with  the 
provisions  of  the  statute  to  give  the  dty 
council  Jurisdiction  to  levy  an  assessment  for 
the  cost  of  repair  and  reconstruction  by  re- 
laying wood  block  paving  of  approximately 
2,000  square  yards  on  Main  street,  and  that 
the  assessment  levied  therefor  was  valid. 
We  hold  that  there  was  such  substantial 
compliance  with  the  statute  as  gave  the  city 
council  Jurisdiction  to  undertake  the  improve- 
ment of  coating  the  surface  of  the  wood  block 
paving  on  Main  street  and  Grand  avenue 
with  pitch,  and  that  the  substitution  of  oil 
for  pitch  for  the  purposes  of  coating  part  of 
said  wood  block  paving  on  said  two  named 
streets  was  not  such  d^arture  from  the  sub- 
ject-matter, for  which  Jurisdiction  had  been 
obtained  by  the  dty  council,  as  to  render  the 
special  assessment  levied  therefor  absolute- 
ly void,  but  that  it  was  such  an  error  or  ir- 
regularity as  is  contemplated  shall  be  re- 
viewed by  the  dty  coundl  on  objections  filed 
imder  the  provision  of  section  824  of  the 
Code,  and  that  the  appellees  herein,  having 
failed  to  file  any  such  objections  before  the 
city  coundl  as  to  said  special  assessment, 
have  waived  their  right  to  sudi  objections 
and  are  not  entitled  to  injunctive  relief 
against  the  said  assessment.  As  to  this  last 
pronouncement,  the  court  Is  divided. 

It  follows  from  the  foregoing  that  the  de- 


cree of  the  district  court  Aould  be  mod- 
ified so  that  an  injunction  shall  issue  restrain- 
ing the  collection  of  any  and  all  special  as- 
sessments levied  by  the  appellant  dty  for  the 
repair  and  reconstruction  by  re-laying  wood 
block  paving  on  Duff,  Douglas,  and  Kellogg 
avenues.  As  to  the  other  relief  prayed  for  by 
the  appellees,  an  injunction  should  have  been 
daiied. 

The  cause  will  be  remanded  to  the  district 
court  for  a  decree  in  accordance  with  this 
opinion,  or  the  parties  may  have  a  decree  en- 
tered in  this  court,  as  they  may  elect.  The 
costs  in  this  court  will  be  taxed  one-third  to 
the  appellant  and  two-thirds  thereof  to  the 
appellees.    It  is  so  ordered. 

Reversed  in  part.   Affirmed  in  part. ' 

EVANS,  C.  J.,  and  WEAVER,  PRESTON." 
and  ARTHUR,  JJ.,  concur. 

STEVENS  and  DE  GRAFP,  JJ.,  con<;ur  In 
part  and  dissent  in  part. 


SANITARY  CAN  CO.  v.  NATIONAL  PICKLE 
&  CANNING  CO.    (No.  33931.) 

(Supreme  Conrt  of  Iowa.    Sept.  28,  1921.) 

Payment  ^s»22— Aooeptaaoe  of  check  os  in- 
solvent bank  by  wliich  oheok  was  not  paid 
held  not  to  constitute  payment. 
Where  seller  sent  draft  on  buyer  to  bank 
for    collection,    with   specific   instruction    that 
paymeut  should  be  in  cash  only  or  its  equiva- 
lent, the  bank's  acceptance  from  the  buyer  of 
a  check  drawn  on  it,  with  suffldent  funds  in 
the  bank  to  meet  the  check,  at  a  time  when 
the  bank  was  insolvent,  held  not  to  constitnte 
payment  of  the  check,  since  the  acceptance  of 
the  check  was  merely  a  conditional  payment, 
and  such  a  condition  failed  upon  dishonor  of 
the  check. 

Appeal  from  District  Court,  Lee  County; 
John  E.  Craig,  Judge. 

Action  brought  at  law  to  recover  a  money 
Judgment  for  $844.82,  and  Interest  on  ac- 
count, for  a  car  of  cans.  Defendant  pleaded 
payment.  The  case  was  transferred  to  equi- 
ty.. The  court  found  there  was  due  idaintiff 
from  defendant  $1,137.92,  but  that  there 
should  be  credited  thereon,  as  conceded  and 
oOfered  by  plaintiff,  the  net  sum  of  $502.7S, 
which  last  amount  was  the  dividend  from 
proceedings  in  bankruptcy  of  D.  H.  Sage,  or 
his  estate,  doing  business  as  Sage  Banking 
Company.  This  left  a  balance  of  $634.48,  for 
which  Judgment  was  rendered.  The  defend- 
ant appeals.    Affirmed. 

W.  B.  Collins,  of  Keokuk,  for  ai^tellant. 
Hollingsworth  &  Blood  and  L.  J.  M<mt- 
gomery,  all  of  Keokuk,  for  appellee. 


4s»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlsest*  and  Indezea 
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PRESTON,  J.  The  plaintiff,  a  manufac- 
turer of  cans  In  the  ESast,  .Bhipxied  to  the  de- 
fendant a  carload  of  cans  at  the  agreed  price 
of  $844.92,  and  drew  a  sight  draft  on  defend- 
ant, dated  October  1,  1914,  for  the  amount 
thereof,  with  bill  of  lading  attached,  through 
the  National  Newark  Banking  Company,  of 
Newait,  N.  J.  The  draft  was  payable  to  said 
bank,  signed  by  plaintlfT,  and  addressed  to 
National  Pickle  &  Canning  Company,  St 
Louis,  Mo.  Upon  the  face  of  the  draft.  In 
red  ink,  was  printed  the  notation : 

'This    draft   mast  be    paid   in   cash    or   its 
eguiTalent,   the  bank  named  as  payee   acting 
.  only  as  agent  to  collect  and  remit  to  the  draw- 
er." 

It  also  recited: 

"Bni  of  sale  attached,  deliverable  only  on 
payment  bereot." 

It  iB  indorsed: 

"Pay  to  the  order  of  any  bank  for  collection 
for  account  of  National  Newark  Banking  Co., 
Newark,  N.  J." 

The  transaction  was  treated  as  if  the  draft 
had  passed  through  th&  Newark  bank,  il- 
thongb,  by  agreement  between  plaintiff  and 
that  bank,  plaintiff  sent  out  such  drafts  itself 
for  collection,  and  accordingly  the  draft  In 
question  was  forwarded  for  collection  to  the 
Sage  Banking  Company,  at  Alexandria,  Mo., 
at  which  point  defendant  ]|§d  a  factory.  The 
defendant  treats  that  transaction  as  having 
been  done  by  the  Newark  bank.  The  Sage 
Banking  Oomimny,  receiving  the  draft,  called 
up  defendant  company's  manager,  who  came 
down  on  the  evfflilng  of  October  13,  1914,  be- 
tween 7  and  8  o'clock,  to  pay  the  draft,  and 
take  up  the  bill  of  lading  attached,  and  gave 
defendant's  check  on  said  Sage  Banking 
Company  for  the  full  amount.  Defendant, 
as  drawee  of  the  draft,  had  to  Its  credit  on 
the  books  of  the  Sage  Banking  Company, 
about  $1,100,  yet  at  the  time  the  check  was 
given  the  bank  was  insolvent,  and  had  no 
fnnds  on  hand  sufficient  to  pay  the  draft. 
The  Sage  Banking  Company  did  not  advise 
defendant's  manager  that  his  check  was 
worthless,  or  that  the  bank  was  In  a  falling 
condition.  Upon  drawing  defendant's  check, 
as  before  stated,  and  with  such  worthless 
check,  it  took  up  the  draft,  received  the  bill 
of  lading  from  the  bank,  and  defendant 
aftwwards  procnied  and  used  the  cans 
covered  by  the  bill  of  lading.  The  check  was 
marked  across  the  face:  "Paid.  Sage  Bank- 
ing Co."  But  it  appears  that  the  bank  clerk 
who  received  the  check  did  nothing  further 
with  it,  and  did  not  charge  it  to  the  account 
ot  the  defendant  <m  the  books  of  the  bank. 
There  was  at  no  time  after  the  check  was 
received  sufficient  money  In  the  bank  to  pay 
It,  and  the  next  day,  between  1  and  2  o'clock, 
the  bank  closed  its  doors,  and  thereafter 
passed  Into  bankruptcy. 

Later,  when  the  facts  were  made  known  to 


the  Newark  bank.  It,  for  the  purpose  of  pro- 
tecting both  plaintiff  and  defendant,  and  all 
parties  in  Interest,  filed  a  claim  in  bank- 
ruptcy for  the  amount  of  the  check;  said 
claim  setting  out  the  facts  and  the  existence 
of  a  dispute  as  to  whether  the  draft  was  paid 
by  the  check  and  as  to  whether  the  bankrupt 
bad  exceeded  his  authority  as  a  collecting 
agent,  and  expressly  stating  that  the  claim 
was  filed  without  prejudice  to  any  action 
against  the  defendant,  either  by  the  Newark 
bank  or  plaintiff.  The  claim  in  bankruptcy 
was  allowed,  and  dividends  paid  to  the  New- 
ark bank,  and  held  by  them  for  the  plain- 
tiff and  the  defendant  herein,  and  for  their 
IHTOtectlon,  and  after  defendant  had  been  re- 
quested to  prove  up  for  the  entire  amount 
of  the  account,  and  tb^  refusal  so  to  do. 
The  net  amount  of  the  dividends,  after  de- 
ducting some  $80  or  $90  for  expenses  of  filing 
and  collecting,  were  credited  on  the  (dalm 
sued  on  herein,  as  before  stated. 

During  the  pendency  of  the  bankruptcy 
proceedings,  defendant  claiming  that  the 
draft  covering  the  purchase  of  the  cans,  as 
well  as  the  account  for  the  cans,  was  fully 
paid  by  the  check  transaction,  this  suit  was 
Instituted,  claiming  that  defendant  owed 
plaintiff  for  the  cans  and  upon  the  account 
and  the  draft  drawn  therefor.  As  said,  de- 
fendant answered,  claiming  that  the  draft 
had  been  paid  by  the  giving  of  the  check. 
The  trial  court  found  for  plaintiff,  and  In 
addition  directed  plaintiff  to  assign,  or 
caused  to  be  assigned,  to  the  defendant  the 
balance  of  said  claim  in  bankruptcy,  or  cause 
to  be  paid  to  the  defendant  all  dividends 
that  might  thereafter  be  paid  on  the  claim, 
and  such  assignment  to  be  made  on  the  de- 
mand of  the  def«idant,  and  so  on.  The  clerk 
of  the  Sage  Banking  Company,  who  trans- 
acted the  business  In  question  for  the  Sage 
bank,  knew  the  financial  condition  of  his 
bank,  and  that  It  was  Insolvent,  but,  as  said, 
did  not  advise  defendant's  superintendent  of 
that  fact. 

Appellant's  contention,  as  we  gather  from 
the  errors  assigned  and  brief  point.  Is  that 
plaintiff  and  the  Newark  bank  selected  the 
Sage  Banking  Company,  at  Alexandria,  as 
agent  to  collect  the  draft,  and  bill  of  lading 
attached,  rather  than  an  agent  at  St.  Louis, 
Mo.,  and  selected  the  Sage  Banking  Com- 
pany as  its  AgBat  to  present  and  receive  pay- 
ment of  the  draft,  thereby  justifying  defend- 
ant in  acting  as  it  did  In  payment  of  the 
draft  by  the  check.  But  the  draft  was  to  be 
paid  in  cash,  or  its  equivalent,  whether  it 
was  sent  to  one  bank  or  another.  That  is  the 
question  in  the  case— whether,  under  the  cir- 
cumstances, the  check  transaction  was  a  pay- 
ment 

1.  In  appellant's  argument  and  reply,  and 
the  two  so-called  additional  arguments,  all 
four  of  them  refer  to  the  two  Iowa  cases, 
British  ft  American  Mortgage  Co.  v.  Tibballs, 
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63  Iowa,  468,  473,  19  K  W.  819,  and  Griffin 
V.  Ersklne,  131  Iowa,  444,  109  N.  W.  13,  9 
Ann.  Cas.  1193.  WMe  other  cases  are  cited, 
appellant  seems  to  rely  more  especially  up- 
on tbese  two.  The  appellee  also  rdies  on  the 
Griffin  Case  and  others.  Appellee  se^s  to 
distinguish  the  British  &  American  Mort- 
gage Co.  Case  from  the  instant  case,  in  this, 
that  in  that  case  there  were  no  instructions 
expressly  requiring  a  cash  payment,  but,  on 
the  contrary,  payment  by  draft  was  sug- 
gested, and  that,  under  the  facts,  It  was 
shown  that  they  did  not  expect  that  the  mak- 
er would  collect  the  cash  and  present  it  at 
the  counter  of  the  bank  for  payment  They 
point  out  that  in  the  instant  case  the  Sage 
bank,  by  the  plain  indorsement  on  the  face  of 
the  draft,  was  expressly  required  to  receive 
nothing  but  cash.  The  case  was  distin- 
guished in  Griffith  v.  Life  Assodation,  141 
Iowa,  414,  417,  119  N.  W.  694,  133  Am.  St 
Rep.  177.  It  is  no  doubt  true  tliat  the  giving 
of  the  check  of  defendant  by  it  to  the  Sage 
bank  was  conditional  payment  But  it  was 
only  a  conditional  payment 

We  said  in  Bellevue  Bank  t.  Security  Na- 
tional Bank,  168  Iowa,  707,  150  N.  W.  1076, 
that  the  general  rule  is  that,  when  the  bolder 
of  a  check  presents  it  at  the  counter  of  the 
bank  upon  which  It  is  drawn,  and  receives 
payment  therefor,  the  transaction  is  closed. 
It  was  also  said  in  that  case  that  the  bank 
as  the  collecting  agent  was  within  its  duty 
in  accepting  from  the  maker  of  the  note  a 
check,  if  it  had  reason  to  believe  the  same  to 
be  good,  but  that  the  acceptance  of  such 
check  operated  presumptively  only  as  a  con- 
ditional payment  of  the  note,  and  that  upon 
the  dishonor  of  the  check,  the  condition 
failed,  and  that  the  holder  of  the  note  was 
entitled  to  maintain  his  original  cause  of  ac- 
tion. We  said  further  in  tliat  case  that, 
whatever  difference  there  may  ie  in  the  au- 
thorities on  these  propositions,  they  are  sus- 
tained by  a  great  weight  of  authority,  and 
we  are  committed  to  them,  citing  the  Griffin 
Case,  and  Dllle  v.  White,  132  Iowa,  327,  100 
N.  W.  909,  10  L.  R.  A.  (N.  S.)  610.  The  opin- 
ion quotes  from  the  Griffin  Case  to  the  effect 
that  checlis,  drafts,  and  so  on,  are  extensively 
used  in  commercial  transactions,  and  that,  in 
authorizing  an  agent  to  make  collections,  it 
may  be  assumed,  in  the  absence  of  instruct 
tlous  to  the  contrary,  that  the  authority  is 
to  l>e  executed  in  the  manner  usual  and  cus- 
tomary in  the  commercial  world;  that,  while 
the  agent  may  not  accept  anything  but  the 
actual  cksh  in  satisfaction  of  the  claim,  he 
may  receive  a  check  or  draft,  negotiable  and 
payable  on  demand,  which  he  has  good  rea- 
son to  believe  will  be  honored  on  presenta- 
tion, as  a  ready  and  more  convenient  means 
of  obtaining  the  money  in  conditional  satis- 
faction of  the  debt,  and  that,  if  the  instru- 
ment is  honored  by  the  drawee,  payment  re- 
lates back,    The  opinion  also  discusses  the 


question  of  conditional  credit  obtained  up<« 
the  books  of  the  banjy:  as  a  conditional  credit, 
and  that  It  la  subject  to  the  honor  of  the 
checks. 

But  In  the  instant  case  there  were  specific 
instructions  that  the  draft  drawn  by  the 
plaintiff  upon  the  defendant  should  be  paid 
in  cash  only,  or  its  equivalent  Though  it 
appears  that  the  defendant  had  an  amount 
on  deposit  with  the  Sage  bank  larger  than 
the  draft,  still  the  bank  was  at  that  time  in- 
solvent, and  this  fact  was  tmown  to  the  Sage 
bank,  and  the  party  who  took  the  defendant's 
check,  so  that  the  bank  took  a  worthless 
check  and  sought  thereby,  as  the  agent  of 
plalntifl,  or  the  bank  through  whom  plaintiff  ° 
made  the  draft,  to  pay  the  draft,  although 
authorized  to  accept  only  cash,  or  its  equi- 
valent The  Sage  bank  might  aa  well  have 
taken  a  carload  of  broken  grindstones.  Un- 
der the  authorities  before  cited,  the  accep- 
tance of  the  check  would,  at  most  be  a  con- 
ditional payment  It  appears,  as  before 
stated,  that  the  dteck  was  not  charged  to  the 
account  of  the  defendant  by  the  Sage  bank, 
or  its  employees.  There  was,  then,  no  condi- 
tional credit  on  the  books  of  the  bank.  We 
do  not  vmderstand  either  party  to  claim  any- 
thing  in  that  regard,  although  appellant  cites 
authority  to  the  proposition  that  the  giving 
of  the  check  by  the  defendant  was  an  appro- 
priation of  the  funds  In  its  bands  to  the  pay- 
ment of  tlie  draf^  £tut  there  were  no~  funds 
to  be  appropriate!  There  was  a  pap^:  bal- 
ance in  favor  of  defendant  on  the  bank's 
hooks.  But  the  bank  waa  insolvent  We  un- 
derstand appellee  to  concede  that  the  bank 
was,  in  a  sense,  plaintiff's  agent ;  that  Is,  for 
the  purpose  of  collecting  the  money  on  the 
draft  The  draft  on  its  face  so  provides. 
But  they  contend,  and  dte  authority,  that  by 
accepting  a  worthless  check  the  bank  ex- 
ceeded its  authority,  and  that  in  regard  to 
such  excess  of  authority,  the  Sage  bank  was 
the  agent  of  the  defendant,  and  further  that 
in  so  doing  it  waa  a  matter  between  the  de- 
fendant and  the  Sage  bank,  wlilch  does  not 
affect  the  rights  of  the  plaintiff  as  drawer  of 
the  draft  against  the  defendant. 

Appellee  cites  Dllle  v.  White,  182  Iowa. 
327,  347,  348,  109  N.  W.  909,  10  L.  R.  A.  (N. 
S.)  610,  to  the  proposition  that  the  loss  In- 
cident to  the  bank's  insolvency  had  already 
been  suffered  by  defendant  as  a  depositor, 
and  that  It  cannot  shift  this  loss  to  the  plain- 
tiff by  checking  it  over  in  payment  of  the 
draft,  and  thus  recoup  its  loss  by  receiving 
the  goods  and  keeping  them.  Other  cases  are 
cited  by  appellee  to  the  effect  that  the  in- 
solvency of  an  agent  revokes  the  agency  and 
that  the  acceptance  of  a  draft  for  collection 
by  an  Insolvent  bank  is  a  fraud.  We  shall 
not  take  time  or  space  to  discuss  these  later 
propositiona  On  the  main  proposition  already 
discussed,  we  think  there  was  no  final  or  al>- 
Bolute  payment  of  the  draft  in  question  by 
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the  check  giren  b7  the  defendant  to  the  Sage 
bank.  In  addition  to  the  caaes  already  cited, 
and  as  having  a  bearing,  see  2  Micbie,  Banks 
and  Banking,  pp.  1395,  1387,  1482;  McFar- 
land  V.  Howell,  182  Iowa,  110,  U6, 143  N.  W. 
860 ;  2  Bollea  on  Banking,  600;  Gray  y.  Otto, 
178  Iowa,  855,  160  N.  W.  293 ;  Morris  v.  Eu- 
faula  Bank,  106  Ala.  383, 18  South  11.  With- 
out further  discussion,  we  are  of  opinion  that 
the  trial  court  rightly  decided  the  case,  and 
the  judgment  Is  affirmed. 

EVANS,  C.   J.,   and   WEAVBB  and  DB 
QSAFF,  JJ.,  concur. 


SCHMIDT  V.  POTTER  at  al.    (No.  4890.) 
(Supreme  Court  of  Sooth  Dakota.    Sept  16k 

vam.) 

Appeal  and  error  9=3933  (4)-^ra«unied  that 
grant  of  new  trial  was  on  all  grounds  men- 
tioned In  order. 

Order  eranting  a  new  trial  "for  the  reasons 
nrged  in  the  motion  for  new  trial,  and  for  the 
farther  reason  that  the  court  is  of  the  opinion 
that  in  the  interests  of  justice  a  new  trial 
should  be  granted,"  held  safScient,  notwith- 
standing Rules  for  Trial  Courts  of  Record  No. 
80  (40  S.  O.  preliminary  p.  20),  requiring  such 
an  order  to  specify  ground  upon  which  it  is 
based,  and  providing  that  grounds  not  speci- 
fied shall  be  deemed  to  have  been  overruled, 
since  appellate  court  will  infer  from  such  or- 
der that  the  new  trial  was  granted  for  all  of  the 
reasons  urged  on  the  motion  for  new  trial,  as 
well  as  In  the  interest  of  Justice. 

Appeal  from  Circuit  Court,  McCook  Coaa- 
ty;  L.  L.  Fleeger,  Judge. 

AcHon  by  Ed.  J.  Schmidt  against  L.  B. 
Potter  and  M.  W.  Hause,  as  Individuals  and 
as  copartners  under  the  firm  name  and 
stj'le  of  Potter  &  Hause.  Judgment  for 
plaintlfF,  and  from  an  order  granting  a  new 
trial,  he  appeals.    Affirmed. 
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N.W.) 

H.  Van  Biischen,  of  Salem,  and  Kirby, 
Klrby  &  Klrby,  of  Sioux  Falls,  for  appellant. 

James  R.  McOee,  (4!  Salem,  for  respond- 
ants. 

GATES,  J.  The  trial  of  tbls  cause  was 
had  to  the  court  and  Jury  and  resulted  in 
verdict  and  Judgment  for  plaintiff.  Upon 
the  motion  of  defendants  the  court  granted 
a  new  trial  "for  the  reasons  urged  In  the 
motion  for  new  trial  and  for  the  further 
reason  that  the  court  is  of  the  opinion  that 
in  the  interests  of  Justice  a  new  trial  should 
be  granted."  Rule  8p  of  the  Rules  for  Trial 
Courts  of  Record  (40  S.  D.  preliminary  page 
29)  provldee: 

"The  trial  court,  when  granting  a  motion  for 
new  trial,  shall,  in  its  order,  specify  each  and 
every  ground  upon  which  it  bases  such  order; 
all  grounds  urged  upon  such  motion  and  nOt 
specified  in  the  order  shall  be  deemed  to  have 
been  overruled  by  the  trial  court." 

The  sole  assignment  of  error  U  that  the 
trial  court  erred  in  granting  a  new  trial  be- 
cause "the  opinion  of  the  trial  court  that 
a  new  trial  should  be  granted  in  the  'interests 
of  Justice'  Is  not  a  ground  for  granting  a 
new  trial."  As  the  (>asis  for  this  assign- 
ment it  Is  argued  that,  because  the  trial 
court  did  not  "specify  each  and  every  ground 
upon  which  it  based  its  order,"  It  must  be 
Inferred  that  the  court  denied  each  and  every 
ground  specified  as  error  upon  the  motion 
for  new  trial.  While  the  form  of  the  order 
does  not  comply  with  the  spirit  of  the  rule 
and  la  not  to  be  commended,  we  can  only 
infer  that  the  trial  court  granted  the  motion 
for  aU  Of  the  reasons  urged  upon  the  motion 
for  new  trial  as  well  as  in  the  interest  of 
Justice.  It  is  therefore  unimportant  to  the 
determination  of  this  appeal  whether  the 
trial  court  had  or  had  not  power  to  grant 
a  new  trial  solely  "In  the  interests  of  Jus- 
tice." 

The  order  granting  a  new  trial  is  affirmed. 

SMITH  and  McCOT, . JJ.,  not  sitting. 
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NICHOLS  V.  NORONESS.    (No.  4916.) 

(Supreme  Court  of  South  Dakota.    Sept  Id, 
1921.) 

1.  Goarainty  d=>82(2)— Bank  not  necessary 
party  to  action  by  buyer  of  bank  stock  against 
seller  who  guaranteed  payment  of  notes. 

Where  seller  of  hank  stock  gneranteed  the 
payment  of  notes  held  by  bank,  without  the 
contract  of  guaranty  purporting  to  have  been 
made  on  behalf  of  the  bank,  the  bank  was  not 
an  indispensable  party  to  the  buyer's  action 
against  seller  on  such  gqaranty. 

2.  Property  iSssg— Buyer  of  stock  presumwl  to 
remain  owner. 

In  action  by  buyer  of  bank  stock  against 
seller  on  seller's  guaranty  of  payment  of  notes 
iield  by  bank,  or  which  had  been  redisconnted 
by  bank  with  other  banks,  the  complaint  was 
not  demurrable  for  failure  to  allege  the  buyer's 
ownership  of  the  stock  at  the  time  of  the  com- 
mencement of  the  action,  since  court  will  pre- 
sume that  buyer  remained  owner  thereof. 

Appeal  from  Olrcult  C!ourt,  Day  County; 
Frank  Anderson,  Judge. 

Action  by  lu  C.  Nichols  and  others  against 
R.  L.  Nordness.  From  an  order  overruling  a 
demurrer  to  tbe  complaint,  the  defendant  ap- 
peals.    Affirmed. 

Waddel  &  Dougherty,  of  Webster,  for  ap- 
pellant. 

L.  W.  Bicknell,  of  Webster,  and  Haney  & 
McCoy,  of  Huron,  for  respondents. 

WHITINO,  J.  Tida  is  an  appeal  from  an 
order  overruling  a  demurrer  to  a  complaint 
The  demurrer  confesses  the  following  materi- 
al facts:  Defendant  and  plaintiffs  entered  In- 
to a  written  contract  whereby  defendant  con- 
tracted to  sell  to  the  plaintlffls  and  plaintiffs 
contracted  to  purchase  of  defendant  the  en- 
tire capital  stock  of  a  bank,  and  whereby,  as 
an  inducement  for  such  purchase,  defendant 
contracted  to  guarantee  to  plaintiffs  the  pay- 
ment of  $10,000  of  the  notes  then  held  by  said 
bank,  or  which  had  been  rediscounted  by  said 
bank  with  other  banks.  Plaintiffs  bought  the 
stock  of  defendants;  a  selection  of  the  notes 
was  duly  made;  and  there  remains  unpaid 
on  said  notes  the  sum  for  which  recovery  is' 
sought. 


[1  ]  The  demurrer  was  interposed  upon  the 
grounds:  (a)  that  said  complaint,  upon  its 
face,  does  not  state  facts  sufficient  to  consti- 
tnte  a  cause  of  action;  (b)  that  It  appears 
upon  the  face  of  the  complaint  that  there  is 
a  defect  of  parties  plaintiff.  In  that  the  bank 
Is  not  made  a  party  plaintiff;  (c)  that  sever- 
al causes  of  action  have  been  Improperly 
Joined.  Appellant  seems  to  have  abandoned 
the  third  ground  for  demurrer.  The  contract 
of  guaranty  does  not  purport  to  be  upon  be- 
half of  tbe  bank;  and  It  clearly  does  not 
extend  to  or  on  behalf  of  the  bank.  It  Is 
therefore  dear  that  the  bank  Is  not  an  Indis- 
pensable party  to  this  action,  even  If  it  would 
have  been  a  proper  party. 

[2]  There  remains  the  question  of  whether 
or  not  the  complaint  set  forth  facts  sufficient 
to  constitute  a  cause  of  action  against  the 
defendant  on  behalf  of  the  plaintiffs.  While 
the  complaint  is  not  a  model  pleading,  we 
think  there  is  sufficient  therein  to  show  that 
these  notes  still  remain  the  property  of  the 
bank.  If  so,  plaintiffs  are  entitled  to  ifecover 
on  the  contract  of  guaranty  If  they  have  re- 
mained the  owners  of  the  stock  of  said  bank. 
There  is  no  direct  allegation  that  they  are 
now  the  owners  of  such  stock.  Does  the 
complaint  fall  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action  because  it  falls  to 
alle^  that  tbe  plaintiffs,  at  the  time  of 
bringing  this  action,  were  still  the  owners 
of  the  capital  stock  of  the  bank?  The  danur- 
rer  confesses  that  the  plaintiffs  became  the 
purchasers  of  all  of  this  stock.  If  defendant 
had  answered,  and  upon  trial  plaintiffs  had 
introduced  the  contract  and  had  proven  that, 
in  accordance  with  said  contract,  they  had 
purchased  all  of  this  stock  and  had  offered  no 
further  evidence,  we  ttilnk  a  Jury  or  court 
would  be  warranted  In  presuming,  unless  the 
contrary  was  shown,  that  they  had  continued 
to  be  the  owners  of  said  stock  up  to  the  time 
of  bringing  this  action.  It  follows  that, 
when,  by  the  demurrer,  defendant  confessed 
that  plaintiffs  did  become  the  owners  of  all 
of  this  stock,  the  trial  court  was  Justified  in 
a.ssuming  for  the  purposes  of  the  demurrer, 
that  plaintiffs  were  omceded  to  have  remain- 
ed the  owners  of  such  stock. 

The  order  appealed  from  Is  affirmed. 

SMITH  and  McCOX,  JJ.,  taking  no  part 
herein. 
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BESTAK  v.  BENNETT.    (No.  4935.)* 

(Sapreme  Court  of  South  Dakota.   Aug.  81, 
1921.) 
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"In  this  case,  gentleinen,  the  court  will  say 
to  yon  that  nine  of  you  can  return  a  verdict; 
that  is  to  say,  whenever  nine  or  more  of  yon 
agree  upon  a  verdict,  yon  will  come  back  into 
court  and  render  your  verdict." 


1.  Juatloes  •!  tlw  peaoa  4=»45— Counterclaim 
exceeding  $100  beyond  Jurisdiction. 

A  counterclaim  in  a  sum  exceeding  $100 
could  not  have  been  filed  in  a  Justice  court. 

2.  Courta  «=>  169(5)— Counterclaim  In  sum  of 
$173  permlMlble  In  municipal  oourt. 

In  an  action  begun  in  municipal  court  to 
recover  $33  overpaid  by  plaintiff  in  settling  a 
debt  due  defendant,  defendant's  counterclaim 
in  Ute  sum  of  $173  was  permissible. 

3.  Trial  <3=932l!/2— Verdlot  hy  nine  Jurors  held 
not  permlsslbio  In  aotlon  on  aocount  In  mu* 
nldpal  court 

In  an  action  begun  in  a  municipal  court 
to  recover  $33  overpaid  by  plaintiff  to  defend- 
ant in  settling  a  debt,  defendant  counterclaim- 
ing  for  $173,  the  action,  as  tried  on  appeal  in 
the  circuit  court,  was  not  cognizable  by  a  jus- 
tice of  the  peace,  and  the  circuit  court  erred  in 
instructing  that  nine  jurors  could  return  a  ver- 
dict under  Rev.  Codes  1919,  {  2516,  providing 
that  in  all  civil  actions  cognizable  by  a  justice 
of  the  peace,  etc.,  verdict  may  be  rendered  by 
three-fourths  of  the  jury. 

4.  Appeal  and  error  «=>  1 064(1)— Prejudicial 
error  In  Instruction  u  to  rendition  of  verdlot 
by  nine  jurors  not  appearlni.  Judgment  must 
be  affirmed. 

In  an  action  begun  in  municipal  court  to 
recover  $33  overpaid  by  defendant  in  settling  a 
debt,  defendant  counterclaiming  for  $173,  so 
that  the  case  as  tried  in  the  circuit  court  on 
appeal  was  beyond  the  jurisdiction  of  a  jus- 
tice of  the  peace,  and  niiie  jurors  could  not 
return  verdict,  as  the  court  instructed,  where 
the  Supreme  Court  cannot  say  that  three  ju- 
rors agreed  with  nine  solely  because  of  the  in- 
struction of  the  court,  prejudicial  error  in  the 
instruction  does  not  affirmatively  appear,  and 
judgment  for  plaintiff  must  be  affirmed. 

Appeal  from  Olrcnlt  (3oiirt,  Minnehaha 
County;  L.  Lw  Fleeger,  Judge. 

Action  by  M.  Bestak  against  J.  B.  Bennett. 
From  a  jndgment  for  plaintiff,  defmdant  ap- 
peals.   Affirmed. 

Eirby,  Klrby  &  Klrby,  of  Sioux  Falls,  for 
appellant 

GATES,  X  This  action  was  begun  In  the 
municipal  court  of  Slouz  Falls  to  recover 
the  sum  of  $33  alleged  to  have  been  overpaid 
by  plaintiff  by  mistake  In  settUng  a  debt  due 
defendant  The  defendant  denied  the  allega- 
tions of  the  complaint,  and  pleaded  a  counter- 
claim In  the  sum  of  $173.  Plaintiff  was  suc- 
cessfnl  In  that  court,  and  defendant  appealed 
to  the  drcolt  court  The  drcnlt  oourt  In- 
stmcted  the  jury  as  follows: 


The  Jury  returned  a  verdict  In  favor  of 
plaintiff  In  the  stun  of  $33,  with  Interest 
The  court  then  asked  the  foreman  of  the  Jury 
how  many  of  the  Jurors  voted  in  favor  of  the 
verdict: 

"A.  Nine,  and  then  made  it  unanimous. 
"Q.  By  the  Court:    On  the  first  ballot  nine? 
A.  Nine. 
"Q.  And  then  aU  voted?    A.  All. 
"Q.  In  favor  of  this  verdict?    A.  Yes,  sir. 
"Q.  So  say  you  all,  gentlemen?    A.  Tea,  sir." 

From  the  judgment  entered  pursuant  to 
the  verdict  defendant  has  appealed,  assigning 
as  error  the  above  instruction. 

[1,  2]  The  Constitution  of  this  state  (section 
6,  art  6)  provides  that  the  Legislature  may 
provide  for  the  decision  of  dvll  cases  by 
three-fourths  of  the  Jury  in  any  court.  Pur- 
suant thereto  the  Legislature  enacted  the 
provision  now  embodied  in  section  2516,  Rev. 
Code  1919,  viz: 

"In  all  civn  actions  cognizable  by  a  justice 
of  the  peace,  except  actions  for  the  forcible 
entry  and  detainer,  ^or  detainer  only,  of  real 
property,  tried  in  the  circuit  or  county  court 
the  verdict  may  be  rendered  by  three-fourths 
of  the  jury  in  the  manner  provided  in  the  suc- 
ceeding section." 

In  80  tAT  as  plaintiff's  canse  of  action  Is- 
concerned,  the  action  was  one  cognisable  by 
a  Justice  of  the  peace,  but  a  counterclaim  In 
a  sum  exceeding  $100  could  not  have  been 
filed  in  a  justice  court  The  counterclaim 
filed  in  this  case  was  permissible  in  the 
municipal  court. 

[3]  We  are  entirely  satisfied  that  the  ac- 
tion as  tried  In  the  circuit  court  was  not  one 
cognizable  by  a  Justice  of  the  peace,  and 
therefore  that  the  court  erred  in  giving  the 
above  instruction.  The  remaining  question 
Is,  Was  the  error  prejudicial? 

[4]  Did  the  three  Jurors  agree  with  the 
nine  solely  because  of  the  instmction  of  the 
court?  From  the  record  we  are  unable  to 
answer  that  question.  The  answec  may 
easily  be  In  the  affirmative  or  in  the  negative. 
If  the  defendant  desired  to  lay  a  foundation 
for  prejudicial  error  he  should  have  asked 
the  trial  court  to  propound  that  question, 
or  a  similar  one,  to  the  jury.  As  it  is  prej- 
udicial error  does  not  affirmatively  appear. 
Therefore  the  Judgment  must  be,  and  it  is, 
afBrmed.  Mundon  v,  Greenameyer,  44  S.  D. 
V  184    N.  W.  267. 

WHITING,  J.,  sot  sitting. 
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YOUNGBERQ  v.  YOUNOBERO.    (No.  4810.) 

(Supreme  C!oart  of  South  Dakota.    Sept  18, 
1921.) 

1.  Divorce  «S9249(6)— Divorced  wife  not  en- 
titled a>  of  rigM  to  all  of  hueband's  homo- 
stead. 

A  divorced  wife  haviDg  no  farther  interest 
in  her  hueband's  homestead,  except  as  ordered 
by  the  court,  the  latter,  on  granting  the  wife  a 
divorce,  did  not  err  in  awarding  her  only  a 
portion  of  the  proceeds  of  the  sale  of  the  home- 
stead; Rev.  Code  1919,  §  166,  providing  that 
the  court  may  assign  the  homestead  to  the  in- 
nocent party  according  to  the  facts  in  the  case 
and  in  consonance  with  the  law  relating  to 
homesteads,  not  necessarily  entitling  her  to  all 
her  husband's  property  on  the  granting  of  the 
divorce. 

2.  Divorce  «=>28S— Finding  that  hasband  had 
oredltors,  though  unresponsive  to  Issues,  held 
not  prejudicial  to  wife. 

Where  the  court,  on  granting  a  wife's  peti- 
tion for  divorce,  awarded  to  her  all  her  hus- 
band's personal  property  and  $2,S00  of  the  pro- 
ceeds of  the  sale  of  his  homestead,  a  finding 
of  fact  that  there  were  creditors  of  the  hus- 
band, though  wholly  unresponsive  to  any  issue 
in  the  case,  they  having  no  standing  in  the  ac- 
tion on  the  facts  found,  was  not  prejudicial  to 
plaintiff,  even  if  the  court  considered  such  find- 
ing in  arriving  at  its  judgment;  the  latter  be- 
ing eminently  just  and  fair  to  her. 

Appeal  from  Circuit  Court,  Clark  Ciouiity; 
W.  N.  Skinner,  Judge. 

Suit  by  Sarab  E.  Xoungberg  against  Oscar 
A.  Tonngt)erg  for  divorce.  Judgment  fos 
plaintifT.  From  an  award  of  part  only  of 
defendant's  proiwrty,  she  appeals.    Affirmed. 

R.  A.  Dtmham,  of  Clarlc,  for  appellant 
Sherwood  &   Sherwood,  of  Clark,   amid 
cnrUe. 


GATES,  3.  Plaintiff  was  awarded  a 
divorce  from  defendant  upon  the  grounds  of 
habitual  Intemperance,  desertion,  and  cruel- 
ty. They  had  been  married  a  year  at  the 
time  of  the  desertion.  There  were  no  chil- 
dren. The  property  of  defendant  consisted  of 
personal  property  not  exceeding  |7Q0  in  value 
and  the  homestead;  the  latter  being  a  160- 
acre  farm  worth  $12,000  and  Incumbered  to 
the  amount  of  $6,000.  The  court  awarded 
plaintiff  the  personal  property  and  directed 
the  sale  of  the  homestead.  Out  of  such  sale 
it  was  ordered  that  $2,500  be  paid  to  plain- 
tiff and  the  residue  to  defendant  or,  If  de- 
fendant could  not  be  found,  then  the  residue 
was  to  be  paid  into  court.  The  defendant 
had  disappeared  from  his  home  and  had  not 
been  heard  from.    He  left  owing  many  dcBts. 


[1]  The  plaintiff  aK)eals  from  the  Judg- 
ment, and  dalma  that  the  court  committed  a 
flagrant  abuse  of  discretion  in  not  awarding 
to  her  the  whole  homestead.  Messrs.  Sher- 
wood &  Sherwood  have  filed  brief  as  amlci 
curiae,     pursuant    to    permission    granted. 

Youngberg  v.  Youngberg,  44  S.  0.  ,  ISl 

N.  W.  835.  The  real  gist  of  appellant's  claim 
la  that,  because  of  the  disappearance  of  her 
former  husband,  and  by  reason  of  section  166, 
Rev.  Code  1919.  sbe  should  have  all  of  his 
property,  and  that  neither  he  nor  his  credit- 
ors should  have  anything.  We  apprehend 
that.  If  the  former  husband  were  still  living 
on  the  farm,  scant  attention  would  be  given 
to  an  assertion  by  plaintiff  that  she  was  en- 
titled to  all  of  his  property  upon  the  granting 
of  the  divorce.  Section  166,  Rev.  Code,  pro 
vides: 

"The  court  •  •  •  may  assign  the  home- 
stead to  the  innocent  party,  either  absolutely 
or  for  a  limited  period,  according  to  the  facts 
in  the  case,  and  in  consonance  with  the  law 
relating  /to  homesteads." 

Just  what  the  last  clause  means  It  Is  not 
necessary  for  us  to  decide  at  this  time.  It 
certainly  does  not  mean  that  plaintifl  was 
necessarily  entitled  to  all  of  defendant's 
property  upon  the  granting  of  the  divorce. 

The  theory  of  appellant  as  revealed  by  the 
argument  and  citations,  Is  that  she  has  the 
same  right  in  the  homestead  as  though  there 
had  been  no  divorce.  Such  is  not  the  law. 
She  is  no  longer  the  wife  of  defendant.  He 
Is  no  longer  her  husband.  Brady  v.  Eljenger, 
8  S.  D.  464,  66  N.  W.  1083,  60  Am.  St.  Rep. 
774;  Rosholt  v.  Mebus,  8  N.  D.  513,  57  N.  W. 
783,  23  L.  R.  A.  239.  Except  as  otherwise 
ordered  by  the  court,  plaintiff  had  thence- 
forth no  interest  in  the  hc«nestead  owned  by 
defendant  Brady  v.  Kreuger,  supra.  If  the 
title  thereto  had  been  owned  by  plaintiff, 
the  defendant  except  as  otherwise  ordered^ 
would  thenceforth  have  had  no  interest  there- 
in. It  Is  therefore  clear  that  the  trial  court 
did  not  as  a  matter  of  law  err  in  its  Judg- 
ment 

[2]  The  evidoice  is  not  before  us.  The  sole 
question  then  is:  Do  the  findings  of  fact  sup- 
port the  condusions  of  law  and  judgment? 
Or,  conversely  stated,  are  the  conclusions  of 
law  and  Judgment  in  harmony  with  the  facts 
found?  We  are  imable  to  say  that  they  are 
not  The  tenth  finding  of  fact  which  fonifd 
that  there  were  creditors  of  the  husband, 
was  wholly  unresponsive  to  any  issue  in  the 
case,  and  had  no  proper  place  in  the  findings ; 
but  it  was  not  prejudicial  to  appellant  be- 
cause, even  If  the  trial  court  considered  such 
finding  in  arriving  at  its  Judgment  (which 
does  not  affirmatively  appear),  yet  such  Judg- 
ment was  eminently  Just  and  fair  to  appel- 
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lant    On  tbe  facta  as  found  the  creditors 
baTe  no  standing  In  the  present  action. 
Tbe  Judgment  Is  afllrmed. 

SMIXH  and  McCOZ,  JJ.,  not  aittlnc. 


KAYSER   V.   NELSON.      (No.   4900.) 

(Sapreme  Court  of  South  Dakota.     Sept  16, 
1821.) 

Venae  «=>8— Stattito  relating  t»  venae  la  aA> 
tion  for  "damage*  to  persona"  applloabl*  only 
to  aetlons  for  physloal  Injuries. 
Bev.  Code  1»19,  i  2327,  entitlfaig  the  plaln- 
tifl  to  bring  actions  for  converBion  of  person- 
al property  or  for  tbe  recovery  of  "damages  to 
persons  or  property"  in  tbe  county  where  the 
damages  were  inflicted  or  tbe  cause  of  action 
arose,  is  not  applicable  to  all  injuries  suffered 
by  a  person,  whether  ex  contractu  or  ex  delicto, 
but  can  be  invoked  by  tbe  plaintiff  only  where 
tbe  person  has  suffered  a  physical  injury,  and 
hence  action  for  alienation  of  wife's  affections 
was  not  included. 
[Ed.  Note.— For  other  definitions,  see  Words 
'  and  Phrases,  First  and  Second  Series,  Dam- 
age—Damages.] 

Appeal  from  Hutchinson  County  Court; 
R.  B.  Tripp,  Judge. 

Action  by  William  M.  Kayser  against  Har- 
vey Nelson.  From  an  order  denying  defend- 
ant's application  for  change  of  venae^  the 
defendant  appeals.    Order  reversed. 

Spangler  &  Wire,  of  Mitchell,  for  appellant. 
Wldis  &  Qnlnn,  of  Scotland,  for  respond- 
ents. 

WHITINO,  J.  Plaintifr  seeks  damages  for 
the  alleged  alienation  of  his  wife's  affections. 
He  brought  action  In  the  county  where  he 
alleges  the  wrong  was  committed.  This  was 
a  county  other  than  that  of  defendant's  resi- 
dence. Defendant,  after  proper  demand,  ap- 
plied to  the  circuit  court  for  an  order  chang- 
ing the  venne  to  the  county  of  his  residence. 
From  an  order  refusing  such  change,  this 
api>eal  was  taken. 

Tbe  sole  question  presented  is  the  prox>er 
construction  to  be  given  to  section  2327,  R. 
C.  1919.  In  this  state,  as  we  think,  in  tbe 
majority  at  least  of  tbe  Code  states,  in  the 
chapter  of  tbe  Code  relating  to  "Place  of 
Trial"  (sectlMis  2325-2328,  R.  C.  1919),  tbere 
is  to  be  found  a  sectlMi  (our  isectlon  2325) 
providing  that  certain  actions  should  be 
tried  In  tbe  county  where  tbe  subject  of  tbe 
action  is  located;  then  a  section  (our  section 
2326)  providing  that  certain  other  actions 
should  be  tried  in  the  county  where  the  cause 


of  action  arose ;  and  then  a  section  (onr  sec- 
tion 2327)  that  all  other  actions  should  "be 
tried  in  the  county  in  which  the  defendant  or 
defendants,  or  any  of  them,  shall  reside  at 
the  commencement  of  the  action."  By  chap- 
ter 150,  lAws  1915,  what  is  now  section  2327, 
there  was  added  after  tbe  "words  above 
quoted — 

"except  that  actions  for  conversion  of  personal 
property,  or  for  tbe  recovery  of  damages  to 
persons  or  property,  may  at  the  option  of  the 
plaintiff  be  brought  and  tried  in  tbe  county 
where  tbe  damages  were  inflicted  or  tbe  cause 
of  action  arose." 


In  construing  this  exception.  It  should  be 
construed  as  though,  after  the  words  "of 
damages,"  tbere  were  Inserted  tbe  words  "for 
injury,"  and -as  though  tbe  other  word  "dam- 
ages" was  dianged  to  "injuries."  What  ac- 
tions should  be  held  to  be  Indnded  in  "actions 
•  •  •  for  the  recovery  of  damages  for 
injury  to  persons"?  Respondent  cites  cases 
wherein,  in  copstming  statutes  relating  to 
various  matters  other  than  place  of  trial  of 
actions,  a  broad  meaning  has  been  given  to 
the  phrase  "injury  to  the  person,"  whereby 
it  is  held  to  include  all  injuries  to  persons, 
whether  ex  contractu  or  ex  delicto.  Thus  it 
would  Include  Injuries  from  libel,  slander, 
criminal  convenatlon,  seduction,  maUclous 
prosecution,  assaidt,  battery,  false  linprison- 
ment,  negligence,  firaud,  deceit,  as  well  as 
from  breaches  of  contract,  because  tbe  com- 
mitting of  either,  of  any  tort  or  tbe  breach 
of  any  contract  whereby  another  suffers  an  in- 
Jury,  is  tbe  breach  of  a  duty  owing  to,  or  the 
violation  of  a  personal  right  of,  such  other 
I>erson.  That  this  phrase  should  be  given 
such  a  broad  construction  when  found  in  cer- 
tain statutes  must  be  conceded.  Thus  we 
held  In  MIoberg  y.  Scott,  38  a  D.  422,  161  N. 
W.  998,  L.  R.  A.  1917D,  732,  that  "injuries 
done  to  one  in  his  person"  included  an  "In- 
jury to  one's  i)ersonal  rights  as  well  as  physi- 
cal Injuries  to  the  person."  But  it  does  not 
follow  that  thla  or  any  like  phrase  should 
be  given  such  a  construction  wherever  found 
In  a  statute. 

Either  we  must  hold  that  this  phrase  "dam- 
ages to  persons"  indudes  only  "physical" 
injuries,  or  else  we  must  hold  that  it  In- 
cludes every  violation  of  a  personal  right  or 
breach  of  dnty,  and  therefore  that  every  ac- 
tion seeking  money  damages  be  brought  "In 
the  county  where  the  damages  [injuries]  were 
inflicted  or  the  cause  of  action  arose."  Was 
such  a  radical  change  Intended  by  the  leg- 
islators? We  think  not  If  so,  why  any 
reference  in  such  "exception"  to  "conversion 
of  personal  property"  or  "damages  [injuries] 
to  •  •  •  property"?  If  we  give  the 
phrase  "damages  to  persons"  the  broad  con- 
struction   urged    by    respondent,    we  make 
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needless  any  reference  to  conversion  or  In- 
Jury  to  property,  as  they  would  be  Included 
In  "damages  to  perscms."  Certainly  the 
"damages"  or  "Injuries'  to  "property"  In 
the  minds  of  the  legislators  were  "physical" ; 
and  we  can  fairly  assume  that  it  was  be- 
cause they  had  in  mind  only  "physical"  In- 
juries to  persons  that  they  made  the  others 
wise  unnecessary  reference  to  "conversion  of 
personal  proper^"  and  "damages  to  persons." 
The  order  appealed  from  is  reversed. 

SMITH  and  McOOT,  JJ.,  not  sitting. 


WANQSNE88  v.  STEPHENSON.    (No.  4928.) 
DakoU.     Sept  16, 


(Supreme  Court  of  South 
1921.) 


1.  Evidence  «s3466-^freeniMit  to  roMlnd  hold 
Rot  InadmlMlble,  as  varying  tormo  of  con- 
tract. 

Evidence  of  an  oral  agreement  whereby  a 
purchaser  in  contract  of  sale  of  land  surrender- 
ed the  written  contract  and  all  his  rights  there- 
under, in  consideration  of  seller's  agreement  to 
repay,  at  a  future  date  agreed  on,  the  full  sum 
which  purchaser  had  paid  on  the  contract,  with 
interest,  was  not  inadmissible  as  tending  to 
vary  the  terms  of  the  written  contract;  Bev. 
Code  l8l9,  !  908,  having  no  appUcation  either 
to  the  mutual  rescission  of  a  written  contract 
or  to  an  Mitirely  new  agreement  valid  in  it- 
self. 

2.  Cvldoflce  «=»427— Parol  evidence  held  ad- 
misstblo  to  show  sale  to  third  party  was  not 
aot  of  "bad  faith." 

An  oral  agreement  whereby  purchaser  of 
land  under  contract  surrendered  the  written 
contract  and  all  his  rights  thereunder,  in  con- 
sideration of  seller's  agreement  to  repay  in- 
stallments paid,  with  interest,  even  though  it 
tended  to  vary  the  terms  of  a  written  agree- 
ment, was  admissible  in  evidence  to  show  that 
a  sale  to  a  third  person  in  reliance  thereon  was 
not  an  act  of  "bad  faith,"  within  the  meaning 
of  Rev.  Code  1919,  I  1970,  concerning  damages 
in  such  cases. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Eirst  and  Second  Series,  Bad 
Eaith.] 

3.  Frauds,  statuto  of  <8=9l4(V-Agreement  sar- 
rendering  written  contract  held  not  within 
statute. 

An  oral  agreement  whereby  purchaser  of 
land  under  contract  surrendered  the  written 
agreement,  in  consideration  of  seller's  promise 
to  repay  installments  paid,  with  interest,  was 
;iot  such  an  agreement  as,  under  the  statute  of 
frauds,  would  need  to  be  in  writing;  no  title  to 
the  land  having  been  conveyed  to  the  purchaser. 


Appeal    from    Circuit    Court, 
County ;  John  T.  Medin.  Judge. 


Minnehaha 


Action  by  Thomas  Wangsness,  as  adminis- 
trator of  the  estate  of  Slgfred  Ulvig,  deceas- 
ed, against  A.  H.  Stephenson.  From  a  Judg- 
ment for  plaintUI,  and  an  order  denying  a 
new  trial,  defoidant  appeals.    Reversed. 

Jones,  Muller  &  Cionway,  of  Sioux  Falls, 
for  appellant 

Boyce,  Warren  &  Fairbank,  of  Sioux  EUls, 
for  resi)ondent 

WHITING,  J.  Defendant,  S.,  entered  into 
a  written  contract  to  convey  to  one  U.  certain 
real  property,  upon  the  payment  of  the 
agreed  consideration,  which  payment  was  to 
be  made  In  installments.  U.  made  some  of 
the  payments.  Soon  thereafter  he  died,  and 
plaintiff  was  appointed  administrator  of  his 
estate.  Plaintiff  thereafter  brought  this  ac- 
tion, wherein  be  tendered  all  overdue  pay- 
ments and  demanded  spedflc  performance  of 
the  contract,  or.  In  case  spedflc  performance 
could  not  be  had,  damages  for  breach  of  the 
contract  S.  pleaded  that  U.,  after  having 
paid  some  upon  the  contract,  and  when  in 
default  as  to  one  payment,  desired  to  aban- 
don the  contract,  and  that  he  and  U.  mtered 
into  an  agreement  whereby  TJ.  surr«idered 
the  written  contract  and  all  his  rights  there- 
under, in  consideration  of  S.  agreeing  to  re- 
pay U.,  at  a  future  date  agreed  upon,  the  full 
sum  whidt  U.  had  paid  upon  such  contract 
S.  further  pleaded  that,  relying  upon  the 
agreement  to  cancel  the  contract,  he  had  sold ' 
and  conveyed  the  land  to  a  third  party,  and 
therefore  could  not  deliver  title  to  plaintiff. 
S.  offered  Judgment  for  the  amount  U.  had 
paid  and  Interest  from  the  time  such  agree- 
ment was  alleged  to  have  been  made.  Find- 
ings were  for  plaintifl.  From  a  Judgment  for 
damages  for  breach  of  contract,  and  fr<Mn  an 
ord«f  denying  a  new  trial,  this  appeal  was 
taken. 

Upon  the  trial,  and  over  objections  that  the 
agreement  sought  to  be  proven  was  oral,  and 
therefore  inefCectlve  to  vary  the  terms  of  the 
written  agreement,  S.  was  allowed  to  Intro- 
duce proof  of  the  agreement  which  he  had 
pleaded,  and  he  was  also  allowed  to  offer  proof 
that,  relying  upon  this  agreement,  he  had  sold 
and  conveyed  the  land  to  a  third  party.  But 
the  trial  court  refused  to  make  any  findings 
as  to  the  facts  thus  pleaded,  although  they 
were  sustained  by  what  seems  to  us  undis- 
puted testimony.  Inasmuch  as  the  Judgment 
was  for  the  amount  that  had  been  paid  by 
U.  and  interest  thereon  from  dates  of  pay- 
ments, as  well  as  for  the  difference  between 
what  U.  contracted  to  pay  for  the  land  and 
the  value  of  the  land  when  8.  sold  It  to 
the  third  party,  it  is  clear  that  the  court  bas- 
ed its  final  rulings  on  section  1970,  B.  0. 1919, 
and  that  it  held  the  offer  to  prove  the  oral 
agreement  but  an  attempt  to  vary  the  terras 
of  a  written  contract,  and  therefore  ineffe<>- 
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tive  under  Mctloa  MS,  B.  O.  1919,  and  the 
sale  by  Srf  to  the  third  party  an  act  ot  "bad 
faith"  on  the  part  of  S.  Sectlm  1970,  B.  a 
1919,  reads: 

"The  detriment  caused  by  the  breach  of  an 
agreement  to  convey  an  estate  in  real  property 
la  deemed  to  be  the  price  paid,  and  the  expens- 
es properly  incarred  in  examining  the  title  and 
preparing  the  necessary  papers,  with  interest 
thereon;  bnt  adding  thereto,  in  case  of  bad 
faith,  the  difference  between  the  price  agreed 
to  b«  paid,  and  the  valae  of  the  estate  agreed 
to  b«  conyeyed,  at  the  time  of  the  breach,  and 
the  expenses  properly  incnrred  in  preparing 
to  enter  upon  the  land" 

Section  906,  B.  C  1919,  reads: 

"A  contract  in  writing  may  b«  altered  by  a 
contract  in  writing,  or  by  an  executed  oral 
agreement,  and  not  otherwise." 

[1,  X]  The  trial  court  was  In  error.  The 
new  agreement  did  not  tend  to  yary  the  terms 
of  the  written  agreement;  bnt,  even  tf  it  had. 
If  It  was  altered  Into  In  good  faith,  when  S. 
sold  the  land  relying  upon  snch  new  agree- 
mmt,  bis  act  In  selling  said  land  was  not  an 
act  of  "bad  faith." 

Section  008  has  no  application,  either  to 
the  mutual  rescission  of  a  written  contract 
or  to  an  entirely  new  agreement  valid  in  It- 
sdf.  The  evidence  received  established  an 
entirely  new  agreement,  based  upon  a  mutual 
rescission  and  abandonment  of  the  previous 
contract 

[3]  A  parol  agreement  whereby  a  written 
contract  Is  rescinded  is  valid  and  may  be  es- 
tablished by  any  competent  proof.    13  a  J. 


600;  Tompkins  y.  Davidow,  2T  CaL  App.  S27, 
140  Pac.  788;  Bnderlien  v.  Kulaas,  25  N.  D. 
385,  141  N.  W.  511.  But  here  we  have  more 
than  the  mere  rescission — we  have  the  new 
agreement  based  upon  new  consideratlan. 
This  new  agreement  was  not  such  an  agree- 
ment as,  under  the  statute  of  frauds,  would 
need  t>e  In  writing.  No  title  to  this  land  had 
been  conveyed  to  IT.;  the  written  contract 
was  not  In  his,  but  S.'s,  possession.  That  he 
could,  under  the  facts  proven,  have  compelled 
S.  to  carry  out  his  covenant  to  repay  the 
money,  cannot  be  questioned.  The  law  appli. 
cable  to  this  case  is  well  stated  In  Adler  v. 
Friedman,  16  Cal.  189: 

"The  general  rule  is,  that  extrinsic  verbal  evi- 
dence is  not  admissible  to  contradict  or  vary  the 
terms  of  a  written  agreement.  TMs  rule  is  not 
infringed  by  the  admission  of  such  evidence  to 
prove  tliat  the  written  agreement  has  been 
discharged,  or  to  establish  a  new  and  distinct 
agreement,  upon  a  new  consideration,  wliidi  - 
takes  the  place  of,  and  is  a  substitute  for  the 
old.  In  the  latter  case,  however,  it  must  ap- 
pear that  the  old  agreement  Is  rescinded  and 
abandoned,  and  it  is  not  competent  to  show 
by  parol  the  incorporation  of  new  terms  and 
conditions.  It  is  obvious,  too,  that  the  new 
agreement  must  be  valid  in  itself,  and  such  may 
be  made  the  basis  of  an  action." 

See,  also,  Pearsall  y.  Hairy,  153  Cal.  314, 
95  Pac.  164, 169. 

The  Judgment  and  order  appealed  from  are 
reversed. 


SMITH  and  McOOT,  JJ., 
herein. 


taking  no  part 
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FRANSEN  V.  KELLOGG  TOASTED  CORN 
FLAKE  CO.  et  al.  (No.  22501.) 

(Supreme  Court  of  Mimiesota.     Sept.  23, 
1921.) 

(Byllabut  ly  the  Covrt.) 

Master  and  servant  «=&332  (2)— Liability  for 
automobile  driver's  act  held  question  for  Jury. 
The  defendant  Kellogg  Company  furnished 
for  the  use  of  its  codefendant  Staninger,  who 
was  in  its  employ,  an  automobile  to  be  used  by 
falm  in  advertising  and  selling  its  products.  He 
was  to  drive  it  The  auto  ran  over  and  killed 
the  plaintiffs  intestate.  It  is  held  that  the 
evidence  was  such  as  to  authorize  a  finding  by 
the  Jury  that  Staninger  was  driving  the  auto 
at  the  time  in  the  business  of  the  defendant, 
though  there  was  no  direct  evidence  to  that 
effect,  and  that  it  was  error  to  dismiss  the  ac- 
tion when  the  plaintiff  rested. 

Appeal  from  District  CSoort,  Ramsey  Coun- 
ty; O.  B.  Lewis,  Judge. 

Action  by  Julius  L.  Fransen,  as  admin- 
istrator of  his  deceased  son,  against  the 
Kellogg  Toasted' Com  Slake  Company  and 
another,  for  the  death  of  plaintiff's  Intes- 
tate. Dismissed  at  dose  of  case  on  defend- 
ants' motion,  and,  firpm  an  order  denying 
his  motion  for  new  trial,  plalntUC  appeals. 
Order  reversed. 

Barton  &  Klnkead,  of  St  Paul,  for  appel- 
lant. 

Sexton,  Mordaunt  &  Kennedy,  of  St.  Paul, 
for  reepomd^its. 

DIBBLL,  J.  Action  by  the  plaintiff,  as 
administrator,  to  recover  for  the  death  of 
his  minor  son,  who  was  run  over  and  killed 
by  an  automobile  In  l4t  Crosse,  Wis.,  on  May 
6,  1820.  At  the  close  of  the  case  it  was  dis- 
missed on  the  motion  of  the  defendant  .Kel- 
logg Ciompany.  The  defendant  Rex  Stan- 
inger answered  but  did  not  appear  at  the 
trial.  The  plalntiif  appeals  from  the  order 
denying  his  motion  for  a  new  triaL 

The  trial  court  was  of  the  view  that  there 
was  not  BOfflclent  proof  that  Staninger  was 
driving  the  car  nor  that  it  was  being  driven 
in  the  business  of  the  Kellogg  Company  and 
so  dismissed  the  action.  It  is  conceded  that 
the  evidence  made  the  question  whether  the 
car  which  killed  the  boy  was  the  car  of  the 
defendant  for  the  Jury. 

Staninger  was  in  the  employ  of  the  Kel- 
logg Company.  His  territory  Included  La 
Crosse  and  two  or  three  adjoining  counties. 
He  was  advertising  and  taking  orders  for 
the  Kellogg  Ciompany  products  and  was 
furnished  advertising  matter.  He  was  fur- 
nished a  Dodge  commercial  truck.  It  was 
lettered  on  both  sides  and  on  the  back,  ac- 
cording to  the  testimony  of  one  of  the  com- 


pany's sales  managers,  something  like  "Kel- 
logg Toasted  Com  Flake  Company.  Look 
for  Signature."  About  5 :30  or  6  In  the  aft- 
ernoon of  May  6,  1920,  a  car  BufBdentiy 
Identified  by  various  witnesses  as  the  Kel- 
logg car  ran  over  and  killed  plalntUTs  boy 
in  one  of  the  pubUc  streets.  The  police  oflS- 
cers  were  notified  at  6:30.  They  found  the 
car  parked  at  the  hotel  where  Staninger  was 
stopping.  It  was  going  in  the  general  di- 
rection of  tbie  hotel  when  it  ran  over  the  boy. 
The  otflcers  found  Staninger  In  his  room 
about  6:46  washing.  A  drunken  man  was 
lying  on  the  bed.  The  auto  was  not  particu- 
larly examined  that  night,  but  the  next  day, 
on  looking  into  It,  advertising  matter  of  the 
Kellogg  Company  was  found. 

That  the  tmck  was  being  driven  by  Stan- 
inger and  was  being  used  in  the  company's 
business  at  the  time  could  have  been  fairly 
Inferred  by  the  Jury.  It  was  In  business 
hours.  The  car  was  a  business  car.  It  was 
In  La  Crosse  for  Stanlnger's  use  in  doing 
the  company's  business.  He  had  charge  of 
it.  The  company  furnished  no  other  car  and 
bad  no  other  employ&  No  suggestion  arises 
from  the  efldence  that  the  car  was  being 
used  in  other  than  the  company's  business 
or  was  being  drlvoi  by  an  unauthorized  per- 
son. 

Of  course  the  plaintiff  cannot  recover  of 
the  defendant  unless  its  auto  was  being  used 
in  its  business  at  the  time.  Provo  v.  Conrad, 
180  Minn.  412,  163  N.  W.  753,  and  cases  cit- 
ed. But  the  evidence  was  such  as  to  Justify 
the  Jury  in  finding  that  the  auto  was  being 
so  nsed.  In  some  Jurisdictions,  and  there 
are  many  late  cases  to  that  effect,  it  is  held 
that  proof  of  ownership  makes  a  prima  facie 
case  of  authorized  use  at  the  time.  Other 
cases  hold  that  the  employment  of  the  driver 
must  be  shown;  and  still  others  that  use  In 
the  scoi>e  of  the  driver's  employment  is  a 
fact  to  be  proved.  Notes  L.  R.  A.  1018D, 
924;  46  L.  R  A.  (N.  S.)  1091 ;  Babbitt,  Motor 
Vehicles  (2d  Ed.)  {  827  et  seq.;  Huddy  on  Auto- 
mobiles (6th  Ed.)  8  678  et  seq.;  Berry  on 
Automobiles,  J  1047  et  seq.  And  in  passing 
It  may  be  noted  that  it  has  been  held,  under 
varying  circumstances,  that  the  fact  that  the 
vehicle  doing  the  injury  was  painted  or  let- 
tered with  the  name  of  the  defendant  is  evi- 
dence of  ownership,  or  of  ownership  and 
operation,  by  the  defendant  at  the  time. 
Edgeworth  v.  Wood,  58  N.  J.  Law,  463,  33 
Ati.  940;  Norrls  v.  Kohler,  41  N.  T.  42;  Sea- 
man T.  Koehler,  122  N.  Y.  646,  25  N.  E.  35.3; 
Bosco  T.  Boston  Store,  195  111.  App.  133; 
O'MaUey  v.  Public  Ledger  Co.,  257  Pa.  17, 
101  Aa  94.  Out  cases  hold  that  proof  that 
an  automobile  is  for  family  use  Justifies  an 
inference  that  the  use  at  the  time  is  an  au- 
thorized use.  Ploetz  ▼.  Holt,  124  Minn.  169, 
144  N.  W.  745 ;  Johnson  y.  Evans,  141  Minn. 
856,  170  N.  W.  220,  2  A.  L.  R,  891.    The  auto 
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whicb  did  the  Injury  was  a  business  auto. 
Intended  for  use  in  ttte  defendant's  business 
In  soliciting  orders  and  distributing  adver- 
tising matter,  and  was  Itself  lettered  for  ad- 
vertising ptin)ose8.  We  need  not  Inquire  as 
to  the  prima  facie  effect  of  proof  of  owner- 
ship, or  of  proof  of  ownership  and  the  em- 
ployment of  the  driver,  as  proof  of  the  own- 
er's use  at  the  time,  for  the  evidence  before 
us  resx>onds  to  all  tests  of  a  prima  facie 
case.  The  case  of  Robinson  y.  Pence  Auto- 
mobile Co.,  140  Minn.  332,  168  N.  W.  10, 
relied  upon  by  the  defendant,  is  not  control- 
ling. There  the  questions  of  the  ownership 
of  the  auto  and  the  Identity  of  the  driver 
were  for  the  Jury.  Upon  the  evidence,  not 
at  all  resembling  that  In  the  case  at  bar.  It 
was  held  that  it  could  not  be  inferred  that 
the  driver  was  engaged  In  the  defendant's 
business.  ' 

We  refrain  from  stating  the  testimooy  of 
the  officers  as  to  what  Stanlnger  said  about 
the  accident  at  the  hotel.  It  may  not  have 
been  competent  evidrace  against  the  Kellogg 
Company.  '  Without  It  there  was  a  prima 
facie  case.  The  inferences  to  be  drawn  from 
it  were  Inferences  of  fact,  and  nncertain. 
Clearly  It  did  not  destroy  the  prima  fade 
case  made  without  It  An  argument  of  fact 
might  be  made  that  It  strengthened  it,  or 
that  it  weakened  It 

Order  reversed. 


DROVERS'  CATTLE,  LOAN  &  INV.  CO.  V. 
McGRAW.     (No.  22467.) 

(Supreme  Coart  of  Minnesota.     Sept  123, 
1921.) 

(SyllaliMS   ly   the   Court.) 

1.  Evideiiee  «=s>444(6)— Parol  evldenoa  admis- 
sible to  show  note  not  Intoadod  to  bo  opera- 
tlve  from  dellvory,  but  only  on  maker's  fail- 
ure to  keep  conditions. 

Parol  evidence  held  admissible  to  show  that 
a  contract  in  the  form  of  a  promissory  note 
delivered  by  the  maker  to  the  payee,  the  plain- 
tiff,  was  not  intended  to  be  operative  as, a  con- 
tract from  its  delivery,  but  only  on  the  failure 
of  the  maker  to  keep  and  perform  all  the  con- 
ditions of  the  agreement 

2.  Bills  and  notes  ®=35l6  — Evidehoe  held  to 
Justify  verdict  for  defendant 

Bvidence  considered,  and  heXi  sufficient  to 
Justify  the  verdict 

3.  Conrt's  charge  bold  not  to  ooataln  reversible 
error. 

Cliarge  of  the  court  considered,  and  Aeld 
not  to  contain  any  reversible  orror. 

4.  Counsel's  oonduot  In  argument  held  not  re* 
verslMe  error. 

There  was  no  reversible  error  in  the  con- 
duct of  connsel  for  defendant  in  his  argument 
t«  the  jury. 


Appeal  from  District  Court,  Medcer  Coun- 
ty; H.  T.  Daly,  Judge. 

Action  by  the  Drover's  Cattle,  Loan  &  In- 
vestment Company  against  Elizabeth  Mo 
Oraw.  Verdict  for  the  defendant  snd  from 
an  order  denying  its  motion  for  judgment 
notwithstanding  the  verdict  and  for  new 
trial,  plaintiff  appeals.    Affirmed. 

Alva  B.  Hunt  of  Lltchfleld,  for  appellant. 
N.  D.  ft  a  H.  March,  of  Litchfield,  for  re- 
spondent. 

QDINM,  J.  Action  to  recover  a  balance 
claimed  to  be  owing  upon  a  piromissory  note 
executed  by  the  defendant  May  20,  1919, 
whereby  she  promised  to  jwy  to  the  order  of 
the  plaintiff,  on  October  16  thereafter,  the  sum 
of  $3,356.47  with  interest  at  8  per  cent  The 
answer  In  effect  alleges  that  at  the  time  of  the 
mailing  of.  the  note  the  defendant  purchased 
from  plaintiff  and  Swanson  &  Oearen  62  head 
of  cattle  then  in  the  stockyards  at  South  St 
Paul ;  that  as  a  part  of  said  contract  of  sale 
plaintiff  and  W.  B.  Oearen  stated  to  defend- 
ant that,  if  ahe  would  pay  to  them  $300  cash 
and  give  plaintiff  a  note  and  chattel  mort- 
gage on  said  cattle  for  $3366.47,  and  take 
them  to  her  farm  in  Meeker  county,  end 
pasture,  feed,  and  care  tat  the  same  until 
plaintiff  or  Swanson  &  Oearen  called  for 
them,  and  then  ship  them  back  to  South  St. 
Paul,  as  plaintiff  or  Swanson  &  Oearen  might 
direct,  they  would  receive  and  sell  the  cattle, 
and,  if  they  sold  for  more  than  the  amount 
of  the  note,  they  would  turn  over  the  over- 
phis  to  the  defendant,  and  that  In  no  event 
would  she  t)e  aslked  to  i>ay  any  sum  or 
amount  other  than  the  first  $300,  and  that 
they  would  look  to  the  cattle  for  the  pay- 
ment of  the  note;  that  relying  upon  said 
statements,  the  defendant  entered  into  the 
contract  and  paid  the  sum  of  $300  by  check, 
and  signed  the  note  in  question ;  that  there- 
upon defendant  took  said  62  head  of  cattle 
to  her  farm,  pastured  and  cared  for  them 
from  May,  1919,  to  November,  1918 ;  that  on 
or  about  November  1  Gtearen  requested  de- 
fendant to  send  the  cattle  to  South  St  Paul 
to  the  Haas  Commission  Company,  and  pur- 
suant thereto  defendant  did  ship  all  of  said 
cattle,  save  three  that  had  died,  to  the  Haas 
Commission  Company  as  requested;  that  on 
November  6  the  plaintiff  notified  defendant 
that  the  Haas  Commission  Company  had 
turned  over  to  them  $2,441.82  to  apply  on  the 
note  and  that  there  stlU  remained  due  there- 
on a  balance  of  $1,023.99  and  interest;  that 
the  defendant  has  in  all  things  performed 
her  part  of  said  agreement,  and  that  she 
returned  the  cattle  as  requested,  and  has  re- 
ceived nothing  for  pasturing  and  caring  for 
the  same.  The  reply  puts  In  issue  the  al- 
legations of  the  answer. 


«s>For  other  omm  •••  hum  toplo  and  KBY-NUUBBR  In  sll  Key-Numbered  Olc«*U  aaa  Indaxai 


Digitized  by 


Google 


366 


184  NORTHWESTEiBN  BBPOBTEB 


(Minn. 


The  cause  Tifas  tried  and  submitted  to  a 
Jury  and  a  verdict  returned  in  faror  of  the 
defendant.  From  an  order  denying  its  mo- 
tion for  judgment  notwltliBtandlng  tlie  Tei>- 
diet,  or  for  a  new  trial,  plaintiff  appeals. 

[1]  In  April,  1919,  defendant  resided  upon 
a  farm  of  320  acres  in  Meeker  county,  this 
state,  whidb  her  husband  owned,  and  at  his 
death  left  to  the  defendant  and  their  sevoi 
children.  On  the  trial  defendant  offered  and 
was  permitted,  against  plaintiff's  objection  to 
its  competency,  to  prove  by  parol  that,  not- 
withstanding the  delivery  of  the  note,  it  was 
Intended  by  the  parties  that  it  would  become 
operative  as  a  contract  only  In  case  she  failed 
to  live  up  to  the  terms  of  her  contract  in  car- 
ing for  and  returning  the  cattle  for  sale  In 
the  fall  and  applying  the  proceeds  thereof  in 
extinguishment  of  the  contract.  The  com- 
petency of  such  testimony  is  the  only  serious 
question  In  the  case.  The  objection  thereto 
was  that  it  constituted  an  attempt  to  vary 
the  effect  of  a  written  contract  by  parol> 

Defendant  testified,  in  effect,  that  she  went 
to  South  St  Paul  to  procure  smne  cattle  to 
feed  during  the  summer  months;  that  she 
met  Mr.  Gearen,  of  the  firm  of  Swanson  ft 
Gearen,  dealers  in  cattle,  and  entered  into 
an  agreement  to  take  62  head  of  cattle  at 
$9.25  per  hundred  weight,  amounting  to  the 
sum  of  $3,656.47,  agreeing  to  pay  $300  cash 
and  to  take  the  cattle  to  her  farm,'  pasture 
and  care  for  them  during  the  summer,  and 
in  the  fall  return  the  same  to  Swanson  & 
Gearen  for  sale  as  they  might  direct;  that 
by  such  agreement  tb^  were  to  sell  the  cat- 
tle, apply  the  proceeds  on  the  note,  and  pay 
Mrs.  McGraw  the  overplus,  if  any  there  was, 
less  freight  and  commission ;  that  thereafter 
Mr.  Gearen  requested  her  to  go  with  him  to 
the  plaintiff's  office  and  have  Mr.  Green,  who 
it  appears  was  the  secretary  and  treasurer 
ot  plaintiff  and  assistant  cashier  of  the 
Drovers'  State  Bank  of  South  St.  Paul,  pre- 
pare the  note  and  mortgage;  that  the  plain- 
tiff's office  was  in  the  banking  rooms  of  the 
Drovers'  State  Bank;  that  they  there  met 
Mr.  Green  and  Informed  him  of  their  pur- 
pose, and  Mr.  Green  questioned  her  about 
the  amount  of  property  she  had,  etc.;  that 
she  then  informed  him  of  the  terms  and  con- 
ditions of  the  agreement,  and  he  told  her 
that  the  agreement  would  stand,  and  that 
it  was  understood  and  agreed  that  they  were 
to  look  to  the  cattle  for  the  payment  of  the 
note,  and  that  defendant  would  be  asked  to 
pay  the  note  only  through  the  sale  of  the 
cattle;  and  that  she  then  signed  the  note 


which  Swanson  &  Gearen  Indorsed,  and  gave 
Green  a  check  or  draft  for  the  cash  payment 
of  $300. 

For  the  purpose  of  this  case  It  may  be  said 
that,  had  the  note  been  made  payable  to 
Swanson  &>  Gearen,  and  had  the  action  been 
brought  by  them  instead  of  the  Loan  &  In- 
vestment C<Hnpany,  the  oral  testimony  as 
to  the  transaction  might  have  been  received 
under  the  rule  announced  in  Bank  v.  Luckow, 
37  Minn.  542,  35  N.  W.  434,  and  cases  there- 
in cited,  and  if  found  true  and  sufficient  to 
establish  defendant's  contention,  would  be  a 
complete  bar  to  a  recovery  of  the  balance  un- 
paid on  the  note.  Plaintiff's  situation  is  not 
different.  If  the  testimony  of  defendant  is 
true  as  to  what  she  related  to  Green,  the 
plaintiff  would  be  deemed  ta  law  to  have  had 
full  notice  of  the  conditions  of  the  transac- 
tion. Swanson  v.  Gearen,  as  individuals,  in- 
dorsed the  note  before  delivery.  Green  then 
turned  it  over  to  the  Drovers'  State  Bank, 
together  with  the  $300  draft,  and  credit  on 
the  bank's  books  was  given  to  Swanson  & 
Gearen,  subject  to  check,  but  it  does  not  ap- 
pear that  the  same  was  ever  checked  against 
The  plaintifC  gave  no  consideration  for  the 
note  so  far  as  appears  from  the  record. 

[2-4]  If  the  agreement  was  as  related  by 
the  defendant — and  her  testimony  In  relation 
thereto  stands  uncontradicted — if  she  made 
known  to  tbe  plaintiff  at  tlie  time  of  the 
giving  of  the  note  all  the  omditicms  thereof 
as  she  testified  she  did,  and  if  she  kept  and 
performed  all  the  conditions  of  the  agree- 
ment, and  the  undisputed  evidence  is  to  that 
effect,  then  the  note  never  became  operative 
beyond  the  amount  the  cattle  might  bring 
in  the  fall.  It  was  delivered  and  held  in 
the  nature  of  a  pledge  that  the  agreement 
would  be  performed.  The  note  expresses  only 
the  method  of  payment  in  case  the  maker 
failed  to  keep  her  contract  The  following 
cases  are  In  point.  Healy  t.  Young,  21  Minn. 
389;  Gammon  t.  Ganfield,  42  Minn.  368,  44 
N.  W.  125;  Germanla  Bank  y.  Osborne,  81 
Minn.  272,  83  N.  W.  1084.  As  stated  In  Gilt- 
ner  t.  Quirk,  131  Mhin.  472,  474,  156  N.  W. 
760,  the  evid^ice  is  admissible  where  the 
note  was  given  as  a  i>art  of  a  larger  transac- 
tion, the  facts  with  reference  to  which  give- 
an  independent  right  to  defeat  recovery.  We 
hold  that  the  evidence  was  competent  and 
sufficient  to  Justify  the  verdict  We  find  no 
reversible  error  In  the  charge  of  the  court,, 
nor  in  the  conduct  of  counsel  for  defendant 

Affirmed. 
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SAVAGE  FACTORIES  r.  CANADIAN  NORTHERN  RT. 
<1(4  N.W.) 

count  of  the  failure  to  remit  the  amount  due 
on  said  G.  O.  D.  shipment  was  filed  with  de- 
fendant company  on  the  11th  day  of  Febru- 
ary, 1910."  Judgment  was  ordered  for  plaln- 
titt  for  $50.06  and  Interest  The  appeal  is 
from  the  order  denying  a  new  trial. 

The  order  bill  of  lading  «mder  which  the 
shipment  was  made  directed  the  delivery  to 
he  made  to  the  order  of  plaintiff,  "Notify  K. 
L.  Brown,"  and  contained  this  provision: 


(Supreme  Court  of  Minnesota.    Sept  23, 1921.) 


(ByOaJyiu  by  fk«  Oowt.) 

CaiTters  «=3l80(3)— Bill  of  lading  provision  as 
to  time  for  suits  for  and  notice  of  loss  hsid 
not  to  apply  whers  oarrlefs  agent  reoelvsd 
and  absconded  with  money  collected  for  goods. 

Defendant  was  the  last  carrier  of  an  intra- 
state shipment  shipped  imder  an  order  bill  of 
lading  by  plaintifF  to  its  order,  "Notify  R.  L. 
Brown."  Defendant's  station  agent  delivered 
tbe  shipment  to  Brown,  the  purchaser,  with- 
out the  bQl  of  lading  being  presented,  but  re- 
ceived full  payment  for  the  goods.  The  agent 
absconded  without  tnrmng  over  the  money  to 
either  plaintiff  or  defendant.  In  this  action  for 
conversion  it  is  held:  The  provisions  in  the 
bin  of  lading  that  suits  for  loss  or  damage  to 
the  shipment  must  be  broup^t  within  a  specified 
time,  aiMl  that  notice  of  loss  or  damage  must 
be  filed  in  writing  within  s  certain  time,  do  not 
cover  a  loss  resulting  from  the  facts  herein 
found— following  Bardwell  v.  American  Bxpress 
Co.,  35  Minn.  344,  28  N.  W.  925. 

Appeal  from  Municipal  Court  of  Ifinneapo- 
lls ;  Mathlas  Baldwin,  Judge. 

Action  by  the  M.  W.  Savage  Factories,  Inc, 
against  the  Canadian  Northern  Railway  Com- 
pany. Judgment  for  plaintiff,  and  from  an 
order  denying  a  new  trial,  the  defendant  ap- 
peals   Order  affirmed. 

G.  Hector  Baxter  and  Wm.  T.  Kelsb,  both 
of  Minneapolis,  for  appellant 

0.  XV.  Warner,  of  MUnneapoUs,  for  respond- 
ent 

HOI/F,  J.  The  findings  of  fact  are  not  chal- 
lenged by  any  assignment  of  error,  and  are 
to  the  effect  that  plaintiff,  raigaged  in  busi- 
ness at  Minneapolis,  Minn.,  on  December  6, 
1916,  shipped  goods  to  R.  L.  Brown  at  Roose- 
velt, Minn.,  of  the  value  of  $50.05,  the  goods 
to  be  delivered  on  payment  of  that  sum;  that 
the  goods  arrived  at  defendant's  station  at 
Roosevelt,  and  was  by  Its  station  agent  deliv- 
ered to  Brown,  without  the  presentation  of 
the  order  bill  of  lading,  upon  payment  to  the 
agent  of  the  amount  due  plaintiff,  and  more ; 
that  defendant's  agent  absconded,  and  failed 
to  turn  over  the  money  to  plaintiff  or  to  de- 
fendant;   and  "that  plaintiff's  dalm  on  ao- 


"Suits  for  recovery  of  daims  for  loss,  dam- 
age, or  delay  shall  be  instituted  only  within  two 
years  after  delivery  of  the  property,  or,  in  case 
of  ffiilure  to  make  delivery,  then  within  two 
years  after  a  reasonable  time  for  delivery  has 
elapsed." 


There  was  also  a  provision  that  notice  of 
claim  of  loss  or  damage  must  be  filed  in 
writing  within  four  months  after  delivery. 
The  assignments  of  error  raise  only  the  prop- 
osition whether  the  court  erred  In  refusing  to 
order  Judgment  for  defendant  because  the 
suit  was  brought  more  than  three  years  after 
delivery  of  the  shipment,  and  because  the  no- 
tice of  claim  wali  not  filed  within  the  time 
limited. 

The  points  at  ahlpment  and  destination 
were  In  this  state,  defendant  being  the  last 
carrier.  The  answer  averred  that  If  the  ship- 
ment was  made  it  was  interstate.  This  was 
denied  in  the  reply.  There  was  no  finding 
or  requested  finding  on  that  issue,  nor  do  the 
stipulated  facts  tend  to  prove  that  it  was  in- 
terstate. We  must  therefore  treat  it  as  in- 
trastate. Under  the  facts  found  the  goods 
were  delivered  by  the  defendant's  agent  to 
the  party  who  was  to  have  them,  and  he  til 
turn  paid  the  agent  the  full  purchase  price  <h 
value  that  plaintiff  was  to  receive.  The 
agent  was  in  dtarge  of  defendant's  business 
at  Roosevelt  and  what  he  did  or  failed  to 
do  In  the  premises  must  be  held  to  be  the  act 
or  omission  of  defendant.  The  legal  effect 
would  then  be  that  defendant  received  money 
to  the  use  of  plaintiff,  and  by  falling  to  turn 
It  over  converted  It.  The  loss  sustained  by 
plaintiff  from  the  failure  to  turn  over  the 
money  so  obtained  has  by  this  court  been 
held  not  to  be  a  loss  or  damage  covered  by 
the  provisions  In  the  shipping  contract  re- 
ferred to.  Bardwell  v.  American  Express 
Co.,  35  Minn.  344,  28  N.  W.  926.  Therefore 
the  defense  sought  to  be  made  la  not  availa- 
ble under  the  facts  found. 

Order  affirmed. 
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BLANKENBURG  v.  MINNEAPOLIS  STEEL 
&  MACHINERY  CO.    (No.  22418.) 

(Sttpr«m«  Conrt  of  Minnesota.   S«pt  23,  Km..) 

(Byttahu^hv  Editorial  Btaf.) 

Plaadlig  4=9343— Where    Imua    determlaable 

only  on  trial  was  praoented,  defendamt  held 

not  entitled  to  Judgment  on  pleadlnos. 

In  a  eerrant's  action  for  injury  alleged  to 

have  resulted  from  negligence  of  defendant's 

servants  in  operating  an  X-ray  machine,  where 

the  pleadings  raised  an  issue  determinable  only 

on  trial  as  to  whether  the  alleged  negligence 

came  within  the  Workmen's  Compensation  Act, 

defendant  was  not  entitled  to  judgment  on  the 

pleadings. 

Appeal  from  District  Court,  Hennepin 
County ;  Jos.  W.  Molyneanx,  Judige. 

Action  by  John  A.  Blankenbnrg  against 
the  Minneapolis  Steel  &  Machinery  Com- 
pany, From  a  Judgment  entered  upon  an 
order  vacating  and  setting  aside  an  attempt- 
ed dismissal  by  plaintiff,  and  ordering  judg- 
ment for  defendant  for  costs  and  disburse- 
ments, the  plaintiff  appeals.    Reversed. 

A.  O.  Edwards,  Geo.  T.  Simpson,  and  John 
F.  Dahl,  all  of  Minneapolis,  and  Eugene  S. 
Bibb,  of  New  Xork  City,  for  appellant 

Dllle,  Hoke,  Krause  &  Faegre,  and  Cobb, 
Wheelwrlgbt  &  Benson,  all  of  Minneapolis, 
for  respondent. 

PER  CURIAM.  Tbia  Ifl  on  appeal  from  a 
judgment  entered  upon  an  order  vacating 
§nd  setting  aside  an  attempted  dismissal  of 
f|n  action  by  plaintifl  and  ordering  judgment 
In  favor  of  the  defendant  for  its  costs  and 
dlsbursemoits. 

The  action  was  brought  to  recover  damages 
for  personal  injuries.  The  defendant  ap- 
peared and  answered.  In  his  reply  plaintiff 
demurred  to  paragraph  3  of  defendant's  an- 
swer, which  set  up  a  settlement  tmder  the 
Workmen's  Compensation  Act  (Gen.  St  1913, 
H  8195-S230),  upon  the  ground  that  the  same 


did  not  state  facts  suflSclent  to  constitute  a 
defense,  and  further  the  reply  put  in  issue 
other  portions  of  the  answer.  Thereafter  a 
hearing  was  had  upon  the  demurrer  and  a 
decision  filed  overruling  the  same,  with  leave 
to  amend  the  reply,  which  plaintiff  failed  to 
do.  Some  two  months  later  plaintiff  filed 
with  the  derk  a  writing  dismissing  the  ac- 
tion without  prejudice.  Subseauently  the 
court,  upon  the  return  of  an  order  to  show 
cause  set  aside  the  attempted  dismissal  and 
ordered  judgmooit  in  favor  of  the  defendant 
for  its  costs  and  disbursements.  Judgment 
was  BO  entered,  from  which  this  appeal  was 
taken. 

The  regularity  of  the  order  overruling  the 
demurrer  is  not  Questioned  upon  this  appeal. 
It  challenges  only  paragraph  8  of  the  answer. 
It  is  set  forth  In  the  reply.  In  effect,  that  the 
cause  of  action  alleged  In  the  complaint  Is  not 
subject  to  and  does  not  come  under  the 
Workmen's  Compensation  Act  Tb%  injury 
complained  of  Is  alleged  to  have  resulted 
from  the  negligence  of  defendant's  servants 
In  operating  an  X-ray  machine  In  its  hospi- 
tal some  time  subsequent  to  the  Injury  sus- 
tained by  plaintiff  while  performing  his  usual 
labor  In  the  course  of  hla  employment  by 
defendant  about  its  factories.  Whether  the 
injury  referred  to  In  the  complaint  was  sub- 
ject to  the  act  cannot  weil  be  determined  un- 
til a  trial  Is  had.  It  is  aUeged  by  plahitlff 
that  it  was  not  snbject  to  the  act,  while 
paragraph  4  of  the  answer  alleges  that  it 
arose  out  of  and  in  the  course  of  plalntUTs 
employment,  and  was  subject  to  and  limited 
by  the  provisions  of  the  act  This  allegation 
i  raises  an  issue  of  fact  aside  from  the  one 
'  raised  by  the  paragraph  demurred  to,  and,  as 
I  we  read  the  pleadings,  was  in  Issue  at  the 
time  judgment  was  ordered  in  favor  of  the 
'defendant  It  follows  that  defendant  was 
not  entitled  to  judgment  on  the  pleadings. 
Under  this  view  of  the  case  It  becomes  im- 
material whether  the  dismissal  was  regular, 
plaintiff  having  the  right  to  apply  to  the 
court  for  leave  to  amend  his  pleadings. 
Judgment  reversed. 
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SCHOOL  DI$T.  NO.  135  OF  HENNEPIN 
COUNTY  et  al.  v.  McCONNELL,  Stat* 
Com'r  of  Eduoatlon,  et  al.    (No.  22511.) 


SCHOOL  DIST.  XO.  136  v.  McCOKKBIJi  869 

at*  M.'W.) 

ers,  for  an  Injonction.  From  an  order  sus- 
taining a  demurrer  to  the  complaint,  tbe 
plaintiffs  appeal.    Order  reversed. 


.(Supreme  Court  of  Minnesota.   Sept  23, 1921) 

(SpUalut  Itl  *1>«  Court.) 

1.  Schools  and  school  districts  4s937(3)— Ub« 
dar  consolidation  statste,  potttlon  by  spooMsd 
number  of  freeholders  Is  Jurisdictional. 

Under  Laws  1917,  c.  4tS3  (Gen.  St.  Snpp. 
1917,  {{  2686—7  to  2696—11),  relating  to  tiie 
consolidation  of  scliooi  districts,  the  require- 
ment that  the  petition  be  signed  by  a  specified 
number  of  freeholders  is  jurisdictional. 

2.  Schools  and  school  districts  «=939— Right  of 
appaal  to  district  coiirt  la  consoltdatloB  pro< 
cseding  Is  statutory. 

The  right  of  appeal  to  the  district  court 
in  a  consoUdation  proceeding  is  statutory,  and 
the  statute  dted  does  not  give  an  appeal. 

S.  Schools  and  school  districts  ^=>39— ConsoU 
Idatlon  statute,  givlna  appeal  In  oonsolldatlos 
proceedings,  held  not  to  operate  retroactive- 
ly so  as  to  deprive  parties  of  cause  of  action 
for  Injunction. 
Chapter  441,   Laws   1921,  approved  April 
2S,  1921,  amending  the  1917  act  (Laws  1917, 
c.   403   [Oen.    St.   Supp.   1917,   f§   288&-7   to 
2606—11])   in  several  respects  and  giving  an 
appeal,  does  not  operate  retroactively,  so  as 
to  deprive  the  plaintiffs  of  a  cause  of  action  for 
an  injunction  submitted  on  demurrer  on  April 
19,  1921. 

4.  Schools  and  school  districts  «=»3S— In  ab- 
sence of  right  of  appeal  or  other  affective 
remedy  in  a  consolidation  proceeding.  Injunc- 
tion mi^  issue  where  proceeding  is  invalid. 

In  the  absence  of  a  right  of  appeal  given 
by  statute,  and  of  any  other  effective  rem- 
edy, aggrieved  parties  may  enjoin  the  making 
and  filing  of  an  order  setting  forth  the  result 
of  the  election,  as  required  by  the  statute;  tbe 
election  being  invalid  because  of  an  insufficient 
number  of  petitioners. 

(Additional  Byllaiut  by  Editorial  Btaf.) 

5.  Schools  and  school  districts  «s»lll— Tax> 
payers'  delay  until  after  vote  on  oonsollda- 
tien  to  enjoin  action  on  Insuflolent  petition 
held  not  fatal. 

Where  taxpayers  of  a  school  district  de- 
layed until  after  the  vote  on  consolidation  was 
taken,  such  delay  is  not  fatal  to  the  mainte- 
nance of  an  action  for  injunction  on  the  ground 
that  the  petition  was  signed  by  an  insufficient 
number  of  freeholders. 


Appeal    from 
County;  Jot.  W. 


District    Court,    Hennepin 
Molyneauz,  Judge. 


ActlcHi  by  School  District  No^  135  of 
Hennepin  Oonnty  and  another  against  J.  M. 
McConnell,  as  State  Commissioner  of  Edu- 
cation for  the  State  of  Minnesota,  and  oth- 


Thomas  Kneeland  and  Ernest  Malmberg, 
both  of  Minneapolis,  for  appellants. 

Clifford  L.  Hilton,  Atty.  (Jen.,  Montrevllle 
Brown,  Aast  Atty.  Gen.,  Frank  J.  Wil- 
liams, Asst  C!o.  Atty.,  and  Healy  ft  La  Da, 
all  of  Minneapolis,  for  respondents. 

DIBELL^  J.  This  action  wa«  brought  in 
Hennepin  coun^  to  enjoin  the  state  commis- 
sioner of  education  from  making  or  filing 
an  order  with  the  county  auditor  setting 
forth  the  result  of  an  election  In  a  school 
district  consoUdation  proceeding  under  Laws 
1917.  c.  453,  (Gen.  St.  Supp.  1917,  {§  2696- 
7  to  2686 — ^11),  and  enjoining  the  county  aud« 
itor  from  taking  any  action  relative  to  a 
conaolidatlon. 

The  plaintiffs  appeal  from  an  order  sus- 
taining a  demurrer  to  the  complaint. 

[1]  1.  Tbe  election  was  held  on  Decembra 
7,  1920.  It  resulted  in  favor  of  the  consoli- 
dation. The  point  urged  against  its  validity 
is  that  the  petition  for  a  consoUdation  was 
not  signed  by  so  many  as  100  legal  voters  as 
la  required  by  the  statute;  and  that  there- 
fore the  proceeding  was  without  Jurisdiction. 
Tbe  reqnlremait  that  the  petition  be  signed 
by  the  number  spedfled  In  the  statute  is 
Jurisdictional.  Schweigert  v.  Abbott,  122 
Minn.  888,  142  N.  W.  728;  In  re  ConsoUda- 
tion, etc.,  140  Minn.  476,  168  N.  W.  632. 

[2]  2.  The  defendants  urge  that  the  remedy 
of  the  plaintiffs  is  by  appeaL  No  appeal  was 
taken.  The  plaintiffs  claim  that  no  appeal 
is  given.  The  tight  of  appeal  rests  on  statute; 
In  re  0>nBoUdated  School  District  No.  41, 
Crow  Wing  County,  188  N.  W.  979.  There 
la  no  express  provision  for  an  appeal.  The 
trial  court  was  of  the  opinion  that  the  stat- 
ute is  an  enlargement  of  Laws  1915,  c.  238, 
section  4  (Gen.  St.  Supp.  1917,  §  2694—4)  of 
which  provides  for  an  appeal  such  as  Is 
provided  in  connection  with  the  formation 
of  school  districts;  and  its  further  view 
was  that  thereby  Gm.  St  1918,  {  2676,  rel- 
ative to  appeals,  is  appUcable  to  the  act  of 

1916,  as  apparently  it  la,  and  through  it  to 
ttte  act  of  1917. 

Chapter  238,  Laws  1915  (Gen.  St  Snpp. 

1917,  %%  2694—1  to  2694—12),  is  the  general 
consoUdation  act.  This  statute  provides  in 
section  4  for  an  appeal,  as  in  the  case  of  the 
formation  of  school  districts,  referring  back 
to  G.  S.  1913,  I  2676.  Laws  1917,  c.  410, 
approved  April  20,  1917  (Gen.  St  Supp.  1917, 
|{  2694 — 4,  2694 — 6),  amends  sections  4  and 
5  of  Laws  1915,  c.  238.  It  provides  for  an  ap- 
peal. It  does  not  affect  sections  2  and  S,  c. 
238,  Laws  1915,  which  prescribe  the  condi- 
tions of  a  consolidation  and  the  requirements 
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of  the  petition.  Laws  1917,  a  453,  the  stat- 
Qte  upon  which  this  proceeding  is  based, 
approved  on  the  same  day  as  chapter  410, 
doea  not  pnrport  to  amend  a  former  statute. 
It  refers  in  its  title  to  the  "consolidation  of 
certain  school  districts  in  connection  with 
villages  and  cities  of  the  fourth  class."  It 
provides  in  sections  1,  2  and  3,  for  the  con- 
ditions of  consolidation,  the  character  of  the 
petition,  the  conduct  of  the  election,  and 
the  certification  of  the  result.  It  does  not 
provide  for  an  appeal.  Laws  1919,  c.  342, 
amends  "section  4,  chapter  238,  Laws  1915, 
as  amended  by  section  1  of  chapter  410, 
Laws  1917,  relating  to  formation  of  consoli- 
dated school  districts."  It  affects  sectlrai  4 
of  chapter  238  as  amended  by  section  1  of 
chapter  410.  Section  4  as  it  appears  in  chap- 
ter 238,  and  as  amended  by  chapter  410,  pro- 
vides for  an  appeal  and  chapter  342  provides 
for  an  appeal  In  similar  terms.  Nowhere  do 
we  find  Laws  1917,  c.  453,  amended,  prior 
to  the  submission  of  this  action  on  demur- 
rer, though,  as  noted  later,  it  was  amended 
shortly  afterward. 

We  are  unable  to  hold  that  the  act  of  1917 
is  so  connected  with  the  act  of  1915  that  the 
appeal  for  which  the  1915  act  provides  Is 
applicable  to  a  proceeding  under  the  1017 
act ;  nor  can  section  2676  be  held  to  provide 
generally  for  appeals  in  later  statutes  rela- 
tive to  school  district  consolidations.  No 
right  of  appeal  was  given.  There  might  well 
have  been,  and  so  there  might  have  been  in 
the  Crow  Wing  Case;  but  none  was  given. 

[3]  3.  The  act  of  1917  was  amended  by 
Laws  1921,  a  441,  section  3  of  which  gives 
an  appeal  such  as  is  provided  In  connection 
with  the  formation  of  school  districts. 

The  election  was  held  on  December  7, 
1920.  The  demurrer  to  the  complaint  for 
an  Injunction  Is  dated  March  19,  1921.  It 
was  heard  on  April  19,  and  sustained  on 
May  16,  1921.  The  appeal  from  the  order 
was  made  on  June  11,  1921.  The  amending 
act  of  1921,  c.  441,  was  approved  on  April 
23,1921. 

The  defendants,  without  abandoning  their 
other  claims,  contend  that  the  1921  amend- 
ment gives  the  plaintiffs  an  appeal,  and  that 
therefore  the  complaint  does  not  state  a 
cause  of  action  for  an  injunction.  They 
claim  that  the  amending  statute  is  retroac- 
tive. They  rely  largely  upon  Oppegaard  v. 
Board,  110  Minn.  300,  125  N.  W.  504,  which 
was  followed  In  Sorknesa  v.  Board,  131 
Minn.  79,  154  N.  W.  669. 

It  may  ba  noted  that  the  1921  amendment 
changes  the  number  required  to  institute 
the  consolidation  iwoceeding,  and  the  vote 
necessary  to  carry  the  election.  The  situa- 
tion arising  onder  the  1921  act,  which  an 
appeal  would  review,  is  quite  different  from 
the  situation  before  us  for  review  under  the 
1917  act 


Our  view  Is  that  the  1921  amendment  does 
not  affect  the  cause  of  action  for  an  injunc- 
tion, which  existed  and  was  pending  and 
In  which  a  demurrer  had  been  argued  and 
submitted  when  the  amendment  was  adopted, 
by  giving  an  appeal  which  made  relief  In* 
equity  unnecessary.  The  Oppegaard  Case 
did  no  more  than  sustain  an  appeal  author- 
ised by  a  subseqn«it  statute.  It  did  not 
affect  a  cause^of  action,  poiding  and  sub- 
mitted to  the  court  for  decision,  which  was  a 
valid  one  at  the  date  of  the  later  statute. 

The  contention  that  injunction  will  not  lie 
because  the  plaintiffs  had  an  ^adequate  rem- 
edy by  appeal  is  not  sustained  under  the 
fkcts  stated. 

[4]  4.  One  of  the  idaintiflB  la  a  taxpayn 
and  elector  in  one  of  the  affected  districts. 
The  other  is  an  affected  district  In  some 
form  there  should  be  given  an  opportunity 
for  an  adjudication  of  the  validity  of  the 
consolidation  proceeding,  ^niere  is  no  right 
of  contest.  Belief  cannot  be  had  by  appeal. 
The  existence  of  a  right  of  appeal  might  be 
an  answer  to  the  complaint  Certiorari  was 
used  without  objection  to  determine  the 
constitutional  validity  of  the  1917  act  In 
State  V.  School  District,  143  Minn.  433,  174 
N.  W.  414.  It  does  not  seem  that  relief  can 
be  given  in  certiorari  because  of  the  defect 
claimed  in  this  proceeding.  State  t.  Clough, 
64  Minn.  378,  67  N.  W.  202;  In  re  Marshall 
County,  179  N.  W.  371.  Besides,  the  proceed- 
ing on  its  face  shows  no  defect  If  the 
districts  were  consolidated  relief  might  be 
had  if  the  Attorney  General  chose  to  chal- 
lenge the  consolidation  by  quo  warranto. 
State  V.  Board,  66  Minn.  519,  68  N.  W.  767, 
69  N.  W.  925,  73  N.  W.  631,  35  L.  B.  A.  745. 
And  see  Evens  v.  Anderson,  132  Minn.  59, 
155  N.  W.  1040.  But  a  consolidated  scbool 
district  is  not  organized.  There  remains  the 
act  of  the  commissioner,  required  by  the 
statute,  in  making  and  filing  the  order. 

[S]  It  seems  that  injunction  is  a  proper 
remedy.  In  Slingerland  v.  Norton,  69  Minn. 
351,  61  N.  W.  322,  it  was  held  that  an  Sec- 
tor and  taxpayer  had  a  remedy  by  injunc- 
tion where  the  petition  was  Insoffldent 
through  a  defect  not  appearing  on  its  face. 
This  was  in  a  county  seat  removal  proceed- 
ing where  the  court  has  not  been  alert  In 
finding  remedies.  It  Is  true  that  in  the 
Slingerland  Case  proceedings  had  not  gone 
so  far  as  a  vote.  This  fact  is  referred  to  by 
way  of  discussion  in  one  of  the  opinicms  in 
State  V.  Board,  66  Minn.  619,  68  N.  W.  767, 
69  N.  W.  925,  73  N.  W.  631,  85  L.  B.  A.  745. 
In  Evens  v.  Anderson,  132  Minn.  69,  156  K. 
W.  1040,  where  an  injunction  was  refused, 
there  was  an  election  in  favor  of  consolidat- 
ing, the  order  of  consolidation  was  made, 
officers  were  elected,  bonds  were  authwixed, 
and  the  district  was  doing  business  as  a 
public  Gorporatioii.    Quo  warranto  and  not 


Digitized  by 


Google 


Minn,) 

iBjnnctloii  waa  there  the  remedy, 
bowever,  that  the  delay  of  the  plaintiffs  In 
this  ease  ontll  after  the  vote  was  taken  Is 
not  fatal  to  the  maintenance  of  the  action. 
Order  reversed. 


BERGH  V.  8TANEK.     (No.  22426.) 

(Supreme  Court  of  AGnnesota.    Sept.  30, 1921.) 

iByUaiu*  by  the  Court.) 

Brokers  «=»57( I) —Coatraets  <Ss>23— Brok- 
er not  entitled  to  oommlulon  for  tender  of 
oontraet  not  in  aooordanco  with  authorization; 
and  offer  to  aooopt  with  qualiflcation  not  ac- 
ceded to  is  rejection. 

A  brolter  authorized  U>  sell  for  $7,000  in 
cash,  $5,400  in  6  years,  and  $10,000  m  10 
years,  all  at  6  per  cent.,  does  not  become  enti- 
tled to  his  commission  by  tendering  a  contract 
which  requires  his  principal  to  give  a  deed  and 
take  mortgages  for  the  deferred  installments 
and  which  proyides  that  audi  installments  shall 
be  payable  on  or  before  the  specified  dates 
and  that  they  shall  not  bear  interest  until  nine 
months  after  the  date  of  the  contract,  unless 
sncb  contract  is  accepted  by  the  principal.  An 
offer  to  accept,  qualified  by  a  condition  not  ac- 
ceded to,  operates  as  a  rejection. 

Appeal  from  District  Court,  Swift  Comity; 
Richard  X.  Daly,  Judge. 

Action  by  H.  E.  Bergh  against  F.  J.  Stanek. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Beversed. 

George  D.  Smitb,  of  Grand  Fprks,  N.  D., 
for  appellant 

Hudson  ft  Hudson,  of  Benson,  for  respond- 
ent 


TATIX)R,  O.  Plaintlft  Is  a  real  estate 
broker.  Defendant  la  the  owner  of  320  acres 
of  land  In  Swift  county.  The  complaint  con- 
tains allegations  to  the  effect  that  defendant 
employed  plalnAfC  to  sell  the  land  and  agreed 
to  allow  plaintiff  as  his  commission  whatever 
amount  he  sold  It  for  over  and  above  fTO 
per  acre ;  that  plaintiff  procured  and  produc- 
ed a  purchaser  ready  and  willing  to  buy  the 
land  for  |25,000  on  terms  satisfactory  to  de> 
fendant;  that  defendant  refused  to  make 
tlie  sale  or  perform  the  contract  on  his  part 
and  asks  Judgment  for  the  sum  of  $2,600 
as  compensation  for  plaintiff's  services.  The 
answer  puts  in  issue  all  allegations  of  the 
cfRnplalnt  except  as  admitted  or  quallfled, 
and  then  sets  fordi  that  <me  Nels  Amlle 
held  a  prior  contract  for  the  purchase  of  the 
land;  that  defendant  authorized  plaintiff 
to  sell  the  land  for  $70  per  acre  net  to  de- 
fendant, but  with  an  express  stipulation  that 
no    binding   contract   should   be   made  nor 


BERGH  V.  8TAKEK  871 

(U4  N.W.) 
We  think,  liability  of  any  kind  be  imposed  on  defend- 
ant unless  the  prior  contract  should  be  ter- 
minated In  proceedings  then  contemplated  for 
canceling  It;  and  that  the  prior  contract 
has  not  been  canceled  but  remains  in  full 
force  and  effect  The  answer  farther  sets 
forth,  in  effect  that  the  contract  of  sale 
negotiated  by  plaintiff  was  not  upon  the 
terms  and  conditions  prescribed  by  defend- 
ant. The  reply  denied  any  knowledge  of  the 
existence  of  the  prior  contract  until  after 
the  transactions  set  forth  in  the  complaint. 

The  trial  court  made  findings  of  fact  and 
conclusions  of  law,  and  rendered  Judgment 
for  plaintiff.  Defendant  appeals.  There 
la  no  case  or  bill  of  exceptions,  and  the 
only  qneetlan  is  whether  the  findings  In  con- 
nection with  the  pleadings  sustain  the  Judg- 
ment 

The  court  found  as  a  fact  that  plaintiff 
had  negotiated  his  sale  before  he  had  any 
notice  or  knowledge  of  the  prior  contract 
made  by  defendant  with  Amlle,  and,  as  a 
result  of  this  finding,  the  defense  predicated 
upon  the  alleged  agreement  in  respect  to 
that  contract  has  been  abandoned  so  far  as 
this  appeal  is  concerned. 

Plaintiff  is  not  entitled  to  his  commission, 
however,  unless  he  produced  a  purchaser 
ready,  able,  and  willing  to  buy  on  the  terms 
authorized  by  defendant.  McDonald  v. 
Smith,  90  Minn.  42, 108  N.  W.  291 ;  Dunnell's 
Minn.  Dig.  {  1142. 

The  pleadings  do  not  set  forth  the  terms 
on  which  plaintiff  was  authorized  to  nego- 
tiate a  sale,  nor  the  terms  of  the  sale  which 
plaintiff  in  fact  negotiated.  The  terms  au- 
thorized are  fotmd  In  a  letter  Incorporated 
in  the  findings  of  fact  The  terms  of  the 
sale  negotiated  by  plaintiff  are  found  in  a 
contract  tendered  to  defendant,  which  is 
also  incorporated  in  the  findings  of  fact  On 
Blay  21,  1910,  plaintiff  wrote  defendant  that 
a  certain  unnamed  party  had  made  a  prop- 
osition— 


"that  he  would  pay  $6,500  to  $7,000  cash,  but  he 
wanted  the  balance  to  run,  which  would  be 
$16,400  as  follows:  $5,400  in  6  years,  and 
$10,000  in  10  years,  all  at  6  per  cent,  figuring 
a  cash  payment  of  $7,000,  $2,000  now  and  $5,- 
000  March  1,  1920." 

Plaintiff  asked  defendant  to  wire  whether 
he  would  accept  the  proposition  and  added: 

"I  understand  I  will  have  to  get  my  commis- 
sion above  the  $70  per  acre  mark,  also  un- 
derstand that  you  want  a  payment  of  $2,000 
earnest  money." 

On  May  23,  1010,  defendant  wired: 

"You  may  close  as  per  your  letter  of  May  21, 
1910." 

On  May  29,  1919,  plaintiff  mailed  to  de- 
fendant for  Ills  signature  two  copies  of  a 
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contract  dated  May  24,  1919,  and  signed  by 

0.  B.  Watflon,  the  proposed  purchaser,  and 
Inclosed  therewith  a  draft  for  $2,000.  The 
proposed  contract  acknowledged  the  receipt 
of  $6,000  as  earnest  money  and  part  pay- 
ment for  the  land,  and  stated  that  defendant 
agreed  to  sell  and  convey  the  land  by  war- 
ranty deed  for  $25,000  on  the  following 
terms: 

"Six  thousand  and  no/ig,  dollars  in  hand 
paid  as  above  and  $4,000  on  Jane  24th,  or  as 
soon  thereafter  as  warranty  deed  and  clear  ti- 
tle can  be  ^ven.  On  June  24,  1919,  said  ven- 
dor will  accept  as  part  payment  on  said  above- 
described  land  a  morttrage  for  $6,000  payable 
on  or  before  March  1,  1925,  with  interest  at  the 
rate  of  6  per  cent,  per  annum  payable  annually 
from  and  after  March  1,  1920,  and  will  in  addi- 
tion accept  as  part  payment  for  said  land  a 
second  real  estate  mortgage  for  the  sum  of 
$10,000  payable  on  or  before  March  1,  1930, 
with  interest  at  the  rate  of  6  per  cent  per  an- 
num payable  annually  from   and  after  March 

1,  1920.  It  is  expressly  understood  and  agreed 
that  said  G.  B.  Watson  shall  not  pay  any  in- 
terest until  from  and  after  March  1,  1920,  and 
it  is  also  expressly  understood  and  agreed  that 
he  shall  be  entitled  to  6  per  cent,  interest  on 
the  $10,000  he  pays  down  from  the  time  that 
deed  is  issued  to  him  and  until  March  1,  1020 
— that  is,  the  land  is  purchased  on  March  1, 
1920,  terms,  with  settlement  on  day  that  deed 
is  given  by  said  vendor  and  mortgage  accepted. 

"It  is  also  agreed  and  understood  that  said 
vendor  shall  pay  the  1919  taxes. 

"Said  purchaser  shall  have  the  dght  to  go 
on  and  plow  said  above-described  lands  as  soon 
as  the  crops  are  taken  off." 

There  was  an  indorsement  on  the  back  of 
the  contract,  also  signed  by  Watson,  chang- 
ing the  above  terms  In  certain  partlcnlars 
not  of  moment  here. 

Defendant  refused  to  execute  the  contract, 
and  on  June  3,  1919,  returned  both  contract 
and  draft  In  a  letter,  in  which  he  said: 

"I  Just  read  the  contracts,  and  I  wish  to  say 
I  cannot  accept  as  they  are.  In  the  first  place 
the  buyer  was  to  assume  the  mortgage,  and  in 
the  second  place  they  do  not  carry  the  clause  as 
per  my  letter  of  April  IS,  1919. 

"You  see  that  the  otiier  contract  has  not 
been  cleared  up,  our  attorneys  are  still  working 
on  it,  and  it  may  be  cleared  any  time,  so  if  you 
hold  the  contracts  until  everything  is  cleared, 
then  we  will  proceed  with  them." 

Farther  c<»respondence  followed,  but  did 
not  result  In  any  agreement,  and  plaintiff 
brought  this  suit  for  his  commission. 

The  terms  of  the  contract  tendered  by 


plaintiff  were  a  wide  deimrtrire  from  the 
terms  stated  in  plaintiff's  letter  of  May  21st, 
and  authorized  by  defendant.  We  call  at- 
tention to  some  of  the  more  important  dif- 
ferences. The  contract  required  the  giving 
of  a  deed  on  the  payment  of  $10,000  and  the 
taking  of  mortgages  for  the  deferred  pay- 
ments. The  authorized  terms  contained  no 
such  provision.  The  contract  provided  that 
the  purchaser  should  pay  Interest  on  the  de- 
ferred payments  only  from  and  after  March 
1,  1920,  while  the  authorized  terms  con- 
templated Interest  on  such  payments  from 
the  date  of  the  making  of  the  contract.  The 
contract  provided  that  the  porchaser  dtould 
be  allowed  interest  nntll  March  1,  1920,  on 
payments  required  to  be  made  by  him  before 
that  date,  while  the  authorized  terms  con- 
tained no  such  provision.  The  contract  pro- 
vided that  one  of'  the  deferred  payments 
should  be  payable  on  or  before  S  years  and 
the  other  on  or  before  10  years,  while  the 
authorized  terms  required  the  first  of  these 
payments  to  be  payable  in  6  years  and  the 
second  in  10  years.  The  terms  of  the  con- 
tract were  materially  and  substantially  dif- 
ferent from  those  authorized  and  plalntifl? 
did  not  become  entitled  to  his  commission 
by  tendering  such  a  contract  Hamlin  ▼. 
Schulte,  SI  Minn.  486,  18  N.  W.  416;  Jack- 
son v.  Badger,  85  Minn.  52,  26  N.  W.  908; 
Homsby  v.  Hause,  85  Minn.  869,  29  N.  W. 
119;  Marble  t.  Bang,  54  Minn.  277.  55  N. 
W.  1131 ;  Falrchild  t.  Cunningham,  84  Minn. 
521,  88  N.  W.  15 ;  Clark  v.  Dayton,  87  Minn. 
454,  92  N.  W.  827;  Butherford  t.  Selover, 
87  Minn.  495,  92  N.  W.  413 ;  Quist  Y.  Cood- 
fellow,  99  Minn.  509,  110  N.  W.  66,  8  L.  R. 
A.  (N.   S.)  158,  8  Ann.  CBS.  431. 

Procuring  a  purchaser  ready  and  willing 
to  buy  on  terms  different '  from  those  pre- 
scribed by  the  owner  does  not  entitle  the 
broker  to  a  commission,  unless  such  different 
terms  are  accepted  and  agreed  to  by  the  own- 
er. 4  Bullng  Case  Law,  p.  303,  |  4&.  Defend- 
ant did  not  accept  the  contract  tendered  to 
him.  His  proposition  to  the  effect  that  U 
plaintiff  would  hold  the  contract  "until  every- 
thing is  cleared"  he  would  then  proceed  with 
it  was  not  acceded  to,  and  did  not  amount 
to  an  acceptance  of  the  contract  as  propos- 
ed. Hamlin  ▼.  Wlatar,  81  Minn.  418,  18  N. 
W.  145;  LangeUler  ▼.  Schaefer,  36  Minn.  361, 
81  N.  W.  690;  Baker  v.  Brundage,  131  Minn. 
299,  154  N.  W.  1086.  An  acceptance  quail- 
fled  by  a  condition  not  acceded  to  operates  as 
a  rejection  of  the  proposition  um  made. 

Judgment  reversed. 
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CHICAGO.  B.  &  a  RY.  CO.  v.  BENSON 
PRODUCE  CO.     (No.  22438.) 

(Supreme  Court  of  Ifiimesota.    Sept  80, 1921.) 

(BvXUbua  ly  Me  Court.) 

Limitation  of  aotlono  <8=»I77(2)  —  Complaint, 
ahowlng  action  brought  aftor  expiration  of 
limit,  but  not  facts  avoiding  statute,  doe*  not 
state  oause  of  action. 

A  complaint  which  shows  that  the  time  lim- 
ited by  statute  for  bringing  the  action  had  ex- 
pired before  the  action  was  begun  without  show- 
ing the  existence  of  facts  which  will  avoid  the 
operation  of  the  etatate  fails  to  state  a  cause  of 
action. 

Appeal  from  Dibtrict  Court,  Swift  County. 

Action  by  the  Chicago,  Burlington  &  Quln- 
cy  Railway  Company  against  the  Benson 
Produce  Company.  Default  Judgment  in 
fayor  of  plalntiif,  and  defendant  appeals. 
Reversed. 

Jolui  I.  Davis,  of  Benson,  for  appellant 
Hudson  &  Hudson,  of  Benson,  for  respond- 
at 

TAYM)R,  O.  Defendant  appeals  from 
a  Judgment  entered  against  it  liy  default,  and 
contends  that  the  complaint  shows  on  Its 
face  that  the  alleged  cause  of  action  was 
barred  by  the  statute  of  limitations. 

The  action  Is  fbr  a  balance  of  $171.50 
claimed  to  be  due  for  freight  and  demurrage 
on  a  carload  of  potatoes  shipped  over  plain- 
tifC's  railway  from  Minneapolis,  Minn.,  to 
Chicago,  111.  It  appears  from  the  complaint 
that  on  or  about  May  28,  1913,  the  potatoes 
were  delivered  to  the  Great  Northern  Bail- 
way  Company  at  Belllngham,  Mina,  to  be 
transported  to  Minneapolis  and  there  to  be 
held  for  further  shipping  directions  by  de- 
fendant; that  they  were  duly  carried  to 
MiimeapoUs  where,  by  defendant's  dlrectl(m, 
they  were  delivered  to  plaintiff  to  be  trans^ 
ported  to  (Chicago;  that  plaintiff  duly  car- 
ried them  to  Chicago,  and  duly  notifled  de- 
fendant of  their  arrival  at  destination,  and 
requested  defendant  to  direct  what  disposi- 
tion shoald  be  made  of  them;  that  defend- 
ant failed  to  receive  them  or  give  any  direc- 
tions for  disposing  of  them;  that  plaintiff 
was  obliged  to  hold  them  in  its  possession 
for  10  days  or  more;  that  they  were  of  a 
perishable  nature,  and  bad  become  qioUed 
and  In  bad  condition  and  of  little  or  no  val- 
ue ;  that  plaintiff  was  compelled  to,  and  did, 
sell  them  after  notice  to  defendant;  that 
after  arolyinsp  the  proceeds  of  the  sale  on 
plaintiff's  charges  a  balance  In  the  sum  of 
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$171.60    remained    due   plaintiff;    and    that 

plaintiff  demanded  this  sum  from  defendant 

about  May  18,  1918. 

The  complaint  does  not  give  the  date  on 
which  the  potatoes  arrived  at  Chicago,  nor 
the  date  on  which  they  were  sold;  but,  as 
they  were  delivered  to  the  caTrier  at  Belllng- 
ham on  or  about  May  29,  1913,  and  were 
duly  transported  from  that  potait  to  Min- 
neapolis and  from  Minneapolis  to  (Thl- 
cago,  and  apparently  were  disposed  of  In 
the  manner  In  which  pierlshable  freight  In 
bad  condition  Is  usually  disposed  of 
where  the  owner,  after  notice,  fails  to 
accept  it  or  to  give  any  directions  for  dis- 
posing of  it,  we  think  It  sufBciently  appears 
that  the  sale  must  have  taken  place  and 
plaintiff's  cause  of  action  must  have  accrued 
more  than  six  years  before  April  7,  1920, 
the  date  on  which  this  action  was  begun. 

Plaintiff  does  not  seriously  contend  to  the 
contrary,  but  seeks  to  sustain  its  Judgment 
on  the  ground  that  the  complaint  does  not 
conclusively  show  that  the  cause  of  action 
was  barred.  In  support  of  this  contention 
It  cites  Trebby  v.  Simmons,  38  Minn.  508, 
38  N.  W.  693.  This  decision,  after  stating 
that  this  court  has  repeatedly  held  "that  a 
complaint  showing  upon  its  face  that  the 
statute  had  nm  is  demurrable,  or  may  be 
objected  to  after  Judgment,  on  the  ground 
that  It  does  not  state  a  cause  of  action,"  fur- 
ther states  that  the  objection  "will  not  be 
allowed  unless  the  complaint  conclusively 
shows  that  the  action  Is  barred,"  and  that 
it  "would  be  difficult  to  Imagine  a  case  where 
that  fact  would  'dearly'  or  'conclusively' 
appear  on  the  face  of  the  complaint,  unless 
it  expressly  negatived  all  the  exceptions 
which  would  prevent  the  statute  from  run- 
ning." That  this  last  statement  was  obiter 
Is  pointed  out  in  Ferrler  v.  McCabe,  129 
Minn.  342,  162  N.  W.  734,  In  which  the  prior 
cases  in  this  state  are  considered  and  analyz- 
ed, and  In  which  the  rule  Is  established  that, 
where  the  complaint  clearly  shows  that  "the 
time  allowed  by  the  statute  for  bringing  suit 
expired  before  the  suit  was  brought,  and  no 
fact  is  set  forth  avoiding  the  operation  of 
the  statute,  the  complaint  is  demurrable." 
This,  rule  was  approved  and  followed  In 
Riley  V.  Mankato  Loan  &  Trust  Co.,  133 
Minn.  288,  158  N.  W.  391.  FoUowlng  the 
rule  as  explained  and  deflned  in  the  Terrier 
Case,  we  hold  that  .^alntiff's  complaint  fails 
to  state  a  cause  '<£^ixiioxi,  for  the  reason 
that  it  shows  on  its  lace  that  the  action  was 
not  brought  until  more  than  six  years  had 
elapsed  after  the  cause  of  action  had  ac- 
crued, and  falls  to  state  any  facts  which  will 
avoid  the  operation  of  the  statute. 

Judgment  reversed. 
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IN  RE  COUNTY  DITCH  NO.  33,  MARSHALL 
COUNTY.  (N».  22347.) 

(Suprema  Court  of  BfOnnesota.    Sept  80, 
1821.) 

(ByttaUu  by  <Ae  Court.} 

i.  Drains  ^=>82(3)— Oh  appaal  to  daternlns 
county  ditch  benellts,  trial  Is  de  novo,  and 
the  viewers'  flndlng  is  not  evidence. 
The  trial  in  the  district  court  on  appeal  to 
determine  benefits  in  a  county  ditch  proceeding 
is  a  trial  de  novo;  and  the  finding  of  the  view- 
ers in  their  report  is  not  evidence. 

2.  Drains  «=>82(3)— Although  viewers'  findings 
are  not  evidence  on  appeal  to  determine  bene- 
fits, a  viewer  Is  a  competent  witness. 

The  rule  stated  does  not  affect  the  compe- 
tency of  a  viewer  as  a  witness;  and  he  may 
testify  on  appeal  as  to  benefits. 

3.  Witnesses  <Ss>3lft-0n  aiHieal  to  district 
court,  a  viewer  as  a  witness  Is  subject  to  the 
usual  cradiblllty  teets. 

When  the  viewer  becomes  a  witness  his 
testimony  Is  subject  to  the  usual  tests  affecting 
its  credibility  and  weight.  He  is  not  immune 
from  attack. 

4.  Evidence  «=>558(7)— Where  viewer  testifies 
to  the  amount  of  benefits  It  may  bo  shown  on 
cross-examination  that  viewers  did  not  fix 
such  amount. 

When  a  viewer  testifies  that  benefits  to  an 
appellant's  lands  are  $20  i>er  acre,  it  may  be 
shown  on  cross-examination  that  IJie  viewers, 
who  were  unanimous  in  their  report,  did  not 
fix  benefits  to  any  land  in  the  drainage  district 
at  so  much  as  $20  per  acre,  or  in  excess  of  $4 
per  acre. 

5.  Evidence  9=3558  (7)— Viewer  may  be  cross- 
examined  by  reference  to  viewers'  report  flx< 
Ing  benefits  at  lees  than  he  bad  testified. 

It  may  be  shown  on  the  cross-examination 
of  such  witness  tiiat  other  specific  tracts,  said 
by  him  to  be  benefited  in  the  same  degree  as 
the  land  of  the  appellant,  were  found  in  the 
report  of  Uie  viewers  to  be  benefited  in  amounts 
which  were  but  a  fraction  of  the  benefits  which 
he  testified  accrued  to  the  appellant's  land. 
'  The  extent  to  which  the  cross-examination  may 
go  is  largely  discretionary  with  the  trial  court. 

Qninn,  JT.,  dissenting. 

Appeal  from  District  Conrt,  Marshall  Conn- 
ty;  Andrew  Grindeland,  l^dge. 

In  the  matter  of  County  Ditch  No.  33,  Mar- 
shall County.  From  an  order  of  the  county 
board  determining  the  amount  of  benefits  ac- 
cruing to  his  land  In  the  constmctlon  of  the 
ditch,  Basmus  Oen  appealed  to  the  district 
court  On  trial,  the  Jury  fixed  the  benefits, 
and  from  an  order  denying  his  motion  for  a 
new  trial,  Oen  appeals.    Order  reversed. 


James  Manahan  and  J.  D.  Hoogest^ter, 
both  of  St.  Paul,  for  appdlant. 
A.  N.  Edcstrom,  of  Warren,  ft>r  respondent 

DIBELL,  J.  Rasmus  Ooi  appealed  to  the 
district  court  of  Marshall  county  fro&  the  or- 
der of  the  county  board  determining  the 
amount  of  boieflts  accruing  to  his  land  from 
the  constmctlon  of  comity  ditch  No.  S3.  The 
Jury  fixed  the  benefits  to  one  forty  at  $6.25 
per  acre,  to  another  at  $5  per  acre,  and  to 
another  at  $4.95  per  acre,  He  appeals  from 
an  order  of  the  district  court  denying  bis  mo- 
tion for  a  new  trial. 

The  question  is  whether  the  conrt  erred  in 
refusing  to  permit  appellant  to  show  <m  the 
cross-examination  of  a  viewer  in  the  ditdt 
proceeding,  a  witness  for  the  county,  that  the 
amount  of  the  benefits  fixed  for  his  lands  by 
the-  viewers  were  less  than  the  benefits  to 
which  he  testlfled;  and  that  the  benefits  to 
certain  other  lands,  which  he  testlfled  receiv- 
ed a  like  benefit,  were  less  than  those  fixed 
by  the  viewers  for  his  land. 

[1]  1.  The  trial  on  appeal  to  the  district 
court  to  ascertain  benefits  is  a  trial  de  novo. 
Roon^  V.  County  of  Steams,  130  Minn.  176^ 
153  N.  W.  858,  and  cases  cited.  The  flndlng 
is  not  evidoice,  and  the  Importance  of  keel- 
ing it  from  the  Jury  has  been  emphasized. 
Dodge  V.  County  of  Martin,  110  Minn.  382, 
138  N.  W.  675;  Cunningham  v.  County  of 
Big  Stone,  122  Minn.  392,  142  N.  W.  802: 
Rooney  y.  County  of  Steams,  130  Minn.  176, 
153  N.  W.  858.  The  same  principle  was  long 
ago  applied  to  a  similar  situation  in  condem- 
nation proceedings.  Sherman  v.  St  Paul, 
etc..  R.  Co.,  30  Minn.  227,  15  N.  W.  230; 
Northern  F.  Ry.  Co.  t.  Duncan,  87  Minn.  81, 
81  N.  W.  271. 

[2]  2.  This  rule  does  not  affect  the  compe- 
tency of  the  viewers  as  witnesses.  Their  tes- 
timony as  to  benefits  does  not  infringe  the 
rule,  recognized  in  the  three  cases  cited,  that 
the  assessments  made  by  the  viewers  should 
not  be  used  as  evidence  before  the  Jury. 
Falkenhagen  t.  Yellow  Medicine  and  Lac 
qui  Parle  Counties,  etc.,  144  Minn.  267, 175  N. 
W.  102.  The  viewers  may  be  called  by  ^tber 
party  as  witnesses. 

[3]  8.  Becoming  witnesses  they  are  not  wit- 
nesses of  a  kind  different  from  others.  They 
are  subject  on  cross-examination  to  the  usual 
tests  to  determine  their  credibility  and  the 
weight  of  their  testimony.  They  are  not 
immune.  A  party  cannot  use  them  as  wit- 
nesses and  then  insist  that  they  be  protected 
against  a  cross-examination  which  unfavora- 
bly affects  their  testimony. 

[4]  4.  One  of  the  viewers  testlfled  that  the 
benefits  accruing  to  the  appellant's  land  vras 
$20  per  acre.  The  appellant  offered  to  prove 
on  cross-examination  that  the  viewers,  who 
were  unanimous  in  their  report,  did  not  fix 
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the  benefits  to  any  land  In  the  drainage  area 
at  BO  am&i  as  $20  per  acre,  or  at  an  amount 
In  excess  of  $4  per  acre.  The  offer  was  re- 
jected.   This  -vras  error. 

Vlewem  are  required  to  take  an  oath  to 
perform  their  duties.  It  Is  their  duty  to  fix 
benefits.  The  assessments  for  actual  cost  of 
construction  are  based  proportionately  on 
benefits.  The  viewer  having  testified  that 
benefits  were  |20  per  acre  It  was  proper  to 
show  that  when  performing  his  official  duties 
he  did  not  see  benefits  In  excess  of  $4  per 
acre.  Make  the  Illustration  complete.  As- 
sume that  a  viewer  testifies  on  behalf  of  the 
landowner  that  his  property  was  not  benefited 
or  that  the  benefits  were  nominal ;  should  It 
be  held  that  the  county  could  not  show  on 
cross-examination  that  be  found  the  benefits 
substantial  when  he  made  his  view  and  re- 
port? The  Injustice  of  a  rule  not  permitting 
cross-examination  Is  apparent.  The  Jurors 
naturally  infer,  If  they  think  of  It  at  all,  that 
his  testimony  corresponds  with  his  finding  as 
viewer.  On  the  trial  on  appeal  the  law  does 
not  want  the  finding  of  the  viewers  as  evi- 
dence. It  Is  that  finding  which  Is  being  at- 
tacked and  is  under  review.  If  a  viewer  is 
called  by  either  party  he  Is,  like  other  wit- 
nesses, subject  to  cross-examination;  and  In- 
quiry may  be  made  of  him  of  things  he  said 
or  did  at  other  times  materially  and  directly 
affecting  the  credit  or  weight  of  his  testi- 
mony. That  It  calls  for  the  Judgment  which 
he  expressed  when  a  viewer  does  not  make 
It  improper. 

[S]  6.  On  cross-examination  a  viewer,  giv- 
ing testimony  for  the  county  on  question  of 
benefits,  testified  that  three  quarters  sepa- 
rately owned  were  benefited  to  the  same  ex- 
tent per  acre  as  the  land  owned  by  the  ap- 
pellant, The  appellant  offered  to  show  as  a 
part  of  the  cross-exa minn tlaa,  by  reference 
to  the  report  of  the  viewers,  that  one  of  these 
quarters  was  assessed  at  $380,  another  at 
$540,  and  the  other  at  $440.  The  proof  was 
rejected.    This  was  error. 

It  Is  everyday  practice  to  ask  an  expert 
witness,  testifying  upon  the  value  of  lands, 
as  to  the  value  of  nearby  tracts,  or  of  sales  of 
•miliar  property,  or  of  the  value  which  be  has 


put  upon  lands  of  like  diaracter,  or  about 
comparative  values.  The  same  principle  is 
operative  in  the  situation  before  us. 

In  a  sense  this  is  Inquiring  Into  collateral 
matters.  The  extent  to  which  the  examina- 
tion may  go  Is  largely  discretionary.  The 
trial  court  is  charged  with  the  conduct  of  the 
trial;  and,  mindful  of  the  rule  that  cross- 
examination  of  an  expert  witness  on  value  to 
determine  credibility  and  w^ght  should  be 
somewhat  free,  and  of  the  other  rule  that  the 
extent  of  cross-examination,  especially  when 
directed  to  matters  in  their  nature  collateral, 
Is  within  its  fair  discretion,  it  should  not 
permit  the  cross-examination  unduly  to  pro- 
long the  trial  or  to  continue  when  it  ceases  to 
be  useful  or  becomes  unfair.  It  may  exercise 
its  fair  discretion.  But  such  cross-examina- 
tion is  competent 

Order  reversed. 

QUENN,  J.  (diasoiting).  I  diissoit  In  my 
opinion  the  viewers'  report,  under  the  rule  ad- 
hered to  by  this  court  In  the  cases  cited  in 
the  majority  opinion,  was  properly  excluded. 
As  stated,  a  viewer,  when  called  as  a  witness 
upon  a  trial  before  a  court  and  Jury  In  a 
drainage  proceeding,  as  other  witnesses.  Is 
subject  to  cross-examination.  In  the  instant 
case  the  viewers'  report  was  offered  for  the 
manifest  purpose  of  showing  the  amount  of 
assessments  upon  several  tracts  of  land  not 
involved  in  the  trial.  The  cross-examination 
was  in  no  way  restricted  except  as  to  the  of- 
fer of  the  r^ort.  Only  the  assessments  on 
demandants'  lands  were  under  consideration. 
The  question  of  benefits  in  such  proceedings  Is 
largely  a  matter  of  opinion  and  must  be  ar- 
rived at  by  the  viewers,  oftentimes  by  com- 
promising and  arriving  as  nearly  as  i)osslble 
at  a  correct  amount,  and  the  viewers'  report 
does  not  necessarily  represent  the  exact  opin- 
ion of  any  one  viewer,  but  rather  the  result 
arrived  at  by  the  three  in  equalizing  the  as- 
sessments on  all  the  lands  benefited  by  the 
system.  A  Jury  is  called  to  assess  benefits  for 
the  particular  lands  of  demandants,  while  It 
is  the  duty  of  the  viewers  to  determine  and 
equalize  the  assessments  on  the  lands  benefit- 
ed by  the  entire  system. 
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STATE  ex  rel.  MORGAN,  Atty.  Gen.,  v.  CITY 
OF  PORTAGE  et  al. 

(Supreme  Court  of  Wisconsin.    July  18,  1921. 
Dissenting  Opinion  Oct.  8,  1921.) 

t.  Manlelpal  oorporatlons  <S=»864(3)— Compll- 
anoe  wHh  order  of  Railroad  Commission  not 
mandatory  If  Indebtedness  would  exceed  eon- 
stitutlonal  llmitaUon. 

Wbile  St  1919,  {  927—18,  in  so  far  as  it  an- 

thorizes  cities  to  acquire  and  construct  public 
utilities,  and  issue  bonds  payable  only  from  the 
revenue  thereof  and  secured  by  mortgage  liens 
thereon,  does  not  create  a  corporate  indebted- 
ness within  the  constitutional  limitation  (article 
11,  J  3),  a  city  cannot  be  coerced  into  comply- 
ing with  an  order  of  the  Railroad  Commission 
to  make  improvements  in  its  waterworks  sys- 
tem pursuant  to  like  provisions  of  such  act  rel- 
ative to  extensions,  additions  and  improvements, 
if  it  would  thereby  exceed  its  constitutional  in- 
debtedness; the  effect  of  such  compliance  being 
to  mortgage  the  city's  existing  waterworks  to 
secure  the  payment  of  a  corporate  debt  incur- 
red after  the  works  were  acquired  by  the  dty. 

2.  Mnnlolpal  corporations  «=3864(3)— City  can- 
not  IM  compelled  to  make  Improvements  In 
waterworks  by  Issuing  mortgage  oertlfloatee, 
If  effect  be  to  exceed  oonstltutlonal  Indebt- 
edness. 
The  effect  of  St  1919,  {  «27— 19b,  authoris- 
ing cities  to  issue  mortgage  certificates  to  pay 
the  costs  of  public  utility  improvements  with- 
out incurring  a  debt,  vrithin  the  constitutional 
limitation  (article  11,  {  8),  being  to  mortgage 
the  city's  property  to  secure  the  payment  of  a 
debt  which  was  not  a  lien  on  such  property  in 
the  nature  of  a  purchase-money  mortgage,  a 
city  cannot  be  compelled  to  comply  with  an 
order  of  the  Railroad  Commission  to  make  im- 
provements in  its  waterworks  system  if  to  do 
80  would  result  in  cresting  a  corporate  indebted- 
ness in  excess  of  such  constitutional  limita- 
tion, though  the  latter  has  no  application  where 
the  expenditure  is  incurred  to  perform  a  munic- 
ipal function  due  to  an  overwhelming  public  ne- 
cessity, such  expenditure  not  pertaining  to  a 
governmental  function  but  to  a  business  volun- 
tarily conducted  by  the  ci(7  in  its  proprietary 
capacity. 

Eschweiler,  JT.,  dissenting  in  part. 

Mandamus  by  the  State  of  Wisconsin,  on 
the  relation  of  William  J.  Morgan,  Attorney 
General,  against  City  of  Portage  and  otb- 
era.  Petition  dismissed,  and  alternative  writ 
quashed. 

An  action  of  mandamus,  commenced  in  this 
court  by  leave  granted.  The  Issues  are  pre- 
sented to  the  court  upon  the  petition,  the 
alternative  writ,  and  a  motion  to  quash  the 
alternative  writ 

The  action  was  brought  to  compel  the  dty 
of  Portage  to  comply  with  an  order  of  the 
Railroad  Commission  directing  the  making 
of  improvements  In  Its  waterworks  system. 


The  Railroad  CommlsEdon  issued  to  the  dty  a 
certificate  permitting  it  to  issue  mortgage  cer- 
tificates to  pay  for  the  Improvements  under 
the  provisions  of  section  927 — ^19b.  It  is  con- 
ceded that  the  dty  was,  at  the  time  of  the 
making  of  the  order,  and  has  been  at  all 
times  since.  Indebted  to  substantially  Its  fuU 
constitutional  limitation.  Petitioner  alleges 
that  the  city  can  comply  with  the  order  by 
availing  itself  of  either  section  927t— 16  or  ■ 
927 — ^19b  as  a  means  of  raising  money.  The 
dty  refused  to  issue  any  certificates  either 
under  section  927— 19b  or  927—16,  claiming 
that  to  do  so  would  be  in  violation  (rf  the 
constitutional  prohibition  of  section  8,  art  11, 
of  the  state  Constitution. 

Ralph  M.  Hoyt,  Deputy  Atty.  Oen.,  and 
Wm.  J.  Morgan,  Atty.  Gen.,  for  plalntUC. 

Harlan  B.  Rogers,  of  Portage^  for  de- 
fendants. 

John  O.  Thomson,  of  New  Tork  City,  and 
T.  L.  Mcintosh  and  R.  M.  Rleser,  both  of 
Superior,  amid  cnrioe. 

SIBDBECKER,  0.  J.  (after  stating  the  facts 
as  above).  It  is  undisputed  that,  if  the  mort- 
gage certificate  the  Railroad  Commission  au- 
thorized the  dty  of  Portage  to  issue  for  the 
purpose  of  securing  funds  for  the  improve- 
ment of  its  waterworks  as  directed  by  the 
Conunlssion  is  added  to  the  dty's  ozisting 
indebtedness,  then  the  dty's  indebtedness  will 
exceed  the  5  per  cent,  limitation  prescribed 
by  section  3,  art  11,  of  the  Constitution. 
It  Is  the  contention  of  the  state  that  the 
city  can  comply  with  the  order  of  the  Rail- 
road Commission  in  making  the  directed  im- 
provement of  its  waterworlEs  by  availing  It- 
self of  the  provisions  of  section  927 — 16  or 
927 — 19b,  Statutes,  as  a  means  of  raising  the 
necessary  funds.  This  claim  of  the  state  is 
based  on  the  ground  that  any  funds  raised  by 
the  dty  to  make  the  contemplated  water- 
works Improvement  do  not  constitute  an  in- 
debtedness of  the  bity  within  the  senne  of 
the  constitutional  limitation  under  the  pro- 
Tisions  of  these  statutes.  The  question  is 
therefore  presented:  Do  the  schemes  pre- 
scribed by  these  statutes  provide  a  means  by 
which  munldpalities  may  "purchase,  acquire 
or  construct  any  public  utility  or  utilities, 
•  •  •  to  provide  for  the  payment  thereof, 
and  to  provide  for  any  extensions,  additions 
and  Improvements  that  are  necessary,"  with- 
out thereby  incurring  a  municipal  Indebted- 
ness in  the  sense  of  the  constitutional  limi- 
tations forbidding  munldpalities  to  become 
Indebted  In  any  manner  or  for  any  purpose 
to  any  amount  exceeding  6  per  cent,  of  the 
assessed  valuation  of  the  taxable  property 
therein.  An  examination  of  section  927 — 16, 
Statutes,  discloses  a  legislative  attempt  to 
accomplish  these  purposes. 

Subsection  1  declares,  whenever  the  voten 
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quire,  or  construct  a  public  utility  the  gov- 
erning authority  "shall  have  power  •  •  • 
to  provide  for  the  payment  thereof,  and  to 
provide  for  any  extensions,  additions  and 
Improvements  that  are  necessary,"  in  the 
manner  provided;  namely,  by  setting  aside 
the  income  and  revenue  of  such  utility  as  a 
separate  and  special  fund,  which  is  to  be  ap- 
plied to  pay  the  expense  of  its  matnt^iance 
and  operation  and  the  payment  of  the  pur- 
chase or  construction  price.  This  revoiue 
Is  divided  into  fixed  proportions  for  (a)  main* 
tenance  and  operation,  (b)  an  adequate  de- 
preciation account,  and,  (c)  the  payment  of 
the  principal  and  Interest  of  the  bonds  au- 
thorized by  this  statute.  Subsections  3,  4, 
6,  6,  and  7  specify  in  detail  how  these  three 
proportions  of  the  revenue  shall  be  made  up 
and  expended.  Subsection  8  provides  for 
the  Issuance  of  bonds  to  secure  means  for 
the  payment  of  the  utility,  and  "for  any  ex- 
tensions, additions  and  Improvements  there- 
of, *  •  •  which  l>onds  shall  be  payable  only 
out  of  the  said  si)eclal  redemption  fund." 
The  obligations  of  such  bonds  for  payment 
of  the  principal  and  interest  "shall  be  a 
valid  claim  of  the  holders  thereof  only 
against  the  said  special  redemption  fund  and 
the  fixed  proportion  or  amount  of  the  rev- 
enues pledged  to  such  fund,  and  shall  not 
constitute  an  indebtedness  of  such  dty, 
village  or  town  within  the  meaning  of  the 
constitutional  provisions  and  limitations." 
Subsection  0  relates  to  the  cost  and  value 
of  services  rendered  by  the  utility  to  the 
municipality,  and  the  payment  thereof  as  a 
current  expense,  and  the  costs  of  such  serv- 
ices for  the  municipality  must,  under  sub- 
section 10,  be  just  and  reasonable.  By  sub- 
section 11,  all  the  moneys  realized  on  a  sale 
of  bonds  "shall  be  applied  solely  for  purchas- 
ing •  •  ♦  or  constructing  such  utility,  and  in 
the  payment  of  the  cost  of  any  necessary 
extensions,  additions  and  Improvements," 
and  "there  shall  be  and  there  is  hereby 
granted  and  created  a  statutory  mortgage 
lien  upon  the  public  utility  so  purchased,  con- 
structed or  acquired  to  and  in  favor  of  the 
holders  of  the  said  bonds  •  •  •  and  the  cou- 
pons of  such  bonds."  It  is  provided  that  in 
case  of  default  in  payment  of  the  bonds 
this  lien  may  be  enforced  by  action,  and  In 
case  of  the  sale  of  the  utility  to  satisfy  such 
Hen  the  purchaser  shall  be  vested  with  an 
Indeterminate  permit  to  operate  the  utility. 
The  result  of  these  provisions  is  to  provide 
for  the  payment  of  the  purchase  price  of  a 
utility  when  acquired  or  constructed,  includ- 
ing necessary  improvements,  additions,  and 
extensions  out  of  the  earning  of  the  utility. 
In  substance^  the  statute  provides  for  the 
creation  of  a  purchase-money  lien  on  the 
utility  and  the  application  of  the  revenue  it 
produces  for  the  payment  of  the  expense  of 
ita  operation,  depreciation,  and  the  cost  of 


The  effect  of 
the  scheme  is  to  subject  the  utility  to  a  pur- 
chase-money mortgage  lien,  which  the  dty 
does  not  assume  to  pay  by  resorting  to  its 
taxing  power  or  to  its  property  or  funds.  The 
dty  assumes  no  flnandal  obligation,  but 
contracts  to  perform  the  duty  of  managing 
the  revenues  of  the  utility  for  the  benefit  of 
the  purchase-money  lienors,  and  tf  the  utility 
pays  for  itself  in  the  manner  provided  by 
the  statute,  then  the  municipally  is  to  be- 
come the  owner  of  the  utility. 

In  speaking  of  the  signiflcance  of  the  word 
"debt"  as  used  in  section  8,  art  11,  of  the 
Constitution,  this  court  said  in  Bumham 
V.  City  of  MUwaukee,  98  Wis.  128,  73  N. 
w.  1018: 

"It  means  'something  owed,'  "money  due  or 
to  l>ecome  due  upon  express  or  implied  agree- 
ment.' *  *  *  It  deootea,  not  only  an  obliga- 
tion of  the  debtor  to  pay,  but  the  right  of  tite 
creditor  to  receive  and  enforce  payment  [dt- 
ing].  Under  the  Constitution  as  well  as  under 
the  law  of  taxation,  the  question  is.  Is  the  dty 
indebted?" 

The  court  held  in  that  case  that  contracts 
for  the  purchase  of  parli  land  under  statutes' 
authorizing  such  purchases,  upon  terms 
"creating  a  lien  thereon  for  such  purchase 
money,  without  creating  any  corporate  lia- 
bilities therefor,"  do  not  constitute  a  city 
iiadebtedness  within  the  constitutional  limi- 
tation restricting  dty  Indebtedness.  In 
Connor  v.  Marshfldd,  128  WU.  280,  107 
N.  W.  639,  the  court  re-examined  the  hold- 
ings in  Perrlgo  v.  Milwaukee,  92  Wis.  238, 
65  N.  W.  1025;  Milwaukee  v.  Milwaukee 
County,  95  Wis.  424,  69  N.  W.  819,  and  the 
Bumham  Case,  and  reconddered  the  ques- 
tion "whether,  when  6.  city  purchased  prop- 
erty, or  acquired  the  right  to  purchase  It. 
from  the  fact  that  rights  in  or  burdens  upon 
that  property  were  held  by  others,  so  that 
the  dty,  to  hold  it  and  protect  the  Interest 
acquired  In  it,  must  pay  large  sums  of 
money,  the  dty  thereby  became  Indebted  for 
such  sums  in  the  constitutional  sraise,"  and 
there  stated  that  this  court,  in  the  Burn- 
ham  Case,  "  •  •  •  reviewed  the  conflict- 
ing array  of  dedsions,  and,  rejecting  the  rea- 
sons of  those  the  respondent  now  dte,  we 
decided  the  questicm  in  the  negatlva  The 
distinguishing  element,  as  then  defined,  con- 
sisted in  the  fact  that  the  dty  could  not  be 
coerced  by  the  creditors  of  Its  grantor  Into 
applying  to  his  claim  dther  its  general  rev- 
enue or  property  owned  by  It  at  the  time 
of  the  contract,  but  was  free  at  Its  election 
to  abandon  the  plan  of  acquiring  or  holding 
that  which,  prior  to  the  contract,  it  did  not 
own." 

We  can  perceive  no  ground  upon  which  to 
distinguish  the  scheme  and  plan  embodied 
in  section  927 — 16,  Statutes,  for  the  acquisi- 
tion of  utilltiea  by  dtlea  from  the  prindple 
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Invcdved  In  these  adjudications  respecting 
the  creation  of  corimrate  indebtedness.  The 
plan  embodied  In  this  statute  is  declared  by 
the  Legislature  not  to  create  a  municipal 
debt,  and  the  municipalities  are  not  com- 
mitted to  any  expenditure  of  their  funds  or 
property  except  to  pay  for  current  services 
rendered  by  the  utility  to  the  municipality 
at  reasonable  prices  out  of  current  revenue. 
To  the  latter  there  can  be  no  legal  objection. 

[1]  We  are  persuaded  that  the  effect  of 
the  provisions  of  section  927 — 16,  Statutes,  in 
so  far  as  It  authorizes  the  acquisition  and  con- 
struction of  public  utilities  by  cities,  towns, 
and  villages,  and  grants  them  power  to  pro- 
vide for  the  Issuance  of  bonds  to  be  paid  out 
of  the  income  and  revenue  of  such  utility  In 
the  manner  prescribed  therein,  Is  not  to 
create  a  corporate  indebtedness  of  any  such 
city,  town,  or  village  within  the  meaning  of 
the  provisions  of  section  3,  art  11,  of  the 
Constitution.  The  point  Is  urged  that  this 
scheme  and  plan  of  paying  the  cost  of  por- 
cfaase  or  construction  of  any  such  utility  in 
the  manner  prescribed  out  of  the  income 
and  revenues  cannot  be  legally  applied  to  the 
cost  Incurred  for  improvements,  extensions, 
•  or  additions  to  a  utility  after  the  utility  has 
been  purchased  or  constructed,  for  the  rea- 
son that  the  provision  made  for  the  issuance 
of  bonds  to  cover  the  cost  of  such  improve- 
ments, additions,  and  extensions  necessarily 
pledges  the  property  of  the  utility  after  it 
has  been  paid  for  in  the  manner  prescribed, 
and  has  become  the  property  of  the  city  un- 
der the  provisions  of  this  statute.  We  think 
there  is  merit  in  this  claim.  It  is  manifest 
that,  after  the  utility  property  has  been 
mortgaged  to  secure  the  purchase-money  lien 
created  in  the  manner  provided  by  this  stat- 
ute, it  cannot  again  be  subjected  to  a  new 
mortgage  lien  for  subsequent  improvements, 
additions,  and  extensions,  if  such  an  indebt- 
edness is  in  excess  of  the  constitutional  limi- 
tation, because  such  a  mortgage  of  the  utility 
Viopeitj  necessarily  presupposes  the  crea- 
tion of  a  corporate  liability  of  the  mnnid- 
pallty  for  whose  payment  such  security  is 
given  other  than  a  purchase-money  lien,  and 
would  amount  to  mortgaging  property  of  the 
municipality  to  secure  the  payment  of  a 
corporate  liability  In  the  form  of  a  debt 
which  did  not  rest  on  such  property  as  a 
lien  in  the  nature  of  a  purchase-money  mort- 
gage. 

It  is  to  be  observed  that  the  Improvements, 
additions  and  extensions  now  referred  to 
Include  such  as  are  attempted  to  be  made 
after  the  utility  has  been  acquired  by  the 
municipality.  It  does  not  follow  from  this, 
however,  that  a  city,  town,  or  village  may 
not,  at  the  time  of  acquiring  an  eTlstlng 
utility,  ondertake  to  improve  It,  or  make 
additions  or  extension  thereto  for  the  par- 
pose  of  providing  an  efficient  ntUlty  by  put- 
ting it  In  proper  condition  to  render  ade- 


quate service  to  the  public;  and  treat  the 
costs  thereof  as  a  part  of  the  consideration 
of  acquiring  and  constructing  the  utility,  and 
provide  for  the  payment  of  such  costs  out  of 
the  revenue  derived  from  its  operation  in 
the  manner  prescribed  by  section  927 — ^18, 
Statutes.  .  It  is  considered  that  the  part  of 
subsection  11  of  this  statute,  which  attempts 
to  confer  authority  on  cities,  towns,  and 
villages  to  provide  for  the  payment  of  the 
cost  of  extensions,  additions,  or  improve- 
ments  of  a  utility  after  it  has  been  acquired 
by  additional  bond  issues  in  the  manner  pro- 
vided in  the  act,  would  be  in  violation  of  the 
constitutional  limitation  regulating  munici- 
pal indebtedness  if  the  cost  of  such  improve- 
ments in  addition  to  the  corporate  indebted- 
ness should  be  in  excess  of  the  constitutional 
limitation. 

Upon  these  considerations,  It  follows  that 
the  city  of  Portage  cannot  be  coerced  into 
complying  with  the  order  of  the  Railroad 
Oommission  under  the  provisions  of  section 
927 — 16,  for  the  reason  that  a  compliance  witli 
the  commission's  order  would  result  in  mort- 
gaging the  city's  existing  waterworks  to 
secure  the  payment  of  a  corporate  debt  in- 
curred after  the  works  were  acquired  by  the 
city.  It  is  admitted  that.  If  the  city  adds 
the  costs  of  the  ordered  improvements  to  the 
waterworks  to  its  present  indebtedness,  it 
will  exceed  the  constitutional  limitation 
of  its  indebtedness.  As  above  indicated,  if 
the  city  should  attempt  to  make  the  improve- 
ment and  pay  for  the  same  in  the  manner  pro- 
vided by  section  927 — 16,  Statutes,  it  would 
necessarily  result  In  creating  a  conwrate 
debt  and  thus  violate  the  prescribed  limita- 
tions of  its  indebtedness. 

[t]  It  is  urged  by  the  state  that,  if  the 
dty  cannot  proceed  to  make  the  Improvement 
of  its  waterworks  as  ordered  by  the  Rail- 
road Commission,  thm  the  provisions  of 
section  927— 19b,  Statutes,  fnmlsh  an  exact 
means  to  enable  the  city  to  raise  the  money 
to  pay  the  costs  of  the  improvements  with- 
out incurring  a  debt  within  the  meaning  of 
the  constitutional  provision  limiting  mu- 
nicipal indebtedness.  The  statute  need  not 
be  repeated  here.  It  suffices  to  call  attention 
to  its  provisions,  and  to  say  that,  if  the 
method  prescribed  by  the  Legislature  au- 
thorizing the  city  to  execute  a  mortgage  or 
trust  deed  upon  the  entire  plant  or  a  part 
thereof,  that  such  "mortgage  certificates" 
shaU  be  secured  by  such  mortgage  or  trust 
deed,  and  that  "no  municipal  liability  shall 
be  created  thereby,"  constitutes  a  scheme 
which  is  subject  to  the  same  infirmity  as 
the  one  providing  and»  section  927 — 16^ 
Statutes,  for  additions  and .  extensions  to 
existing  utilities.  To  carry  out  this  sch^ne 
results  in  mortgaging  the  city's  (K'operty  to 
secure  the  payment  of  a  liability  which  was 
not  a  lien  on  the  city's  property  in  the  na- 
ture of  a  purchase-money  caortgage,  and  con- 
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stltntefl  In  fact  an  appllcatton  of  the  pro^ 
crty  to  the  payment  of  a  corporate  debt  It 
mast  therefore  be  held  that  the  dty  of  Por- 
tage cannot  make  the  Improvements  order- 
ed by  the  Railroad  Commission  under  the 
provisions  of  section  927 — 16  and  section 
927 — 19b,  because  It  would  result  In  creating 
a  corporate  Indebtednees  In  excess  of  the  con- 
stitutional limitation. 

But  it  Is  urged  that  the  dty  of  Portage 
can  be  coerced  to  comply  with  the  Commis- 
sion's order  under  the  scheme  of  section 
927 — 19b,  upon  the  ground  that  the  constitu- 
tional limitation  of  municipal  indebtedness 
has  no  application  to  an  indebtedness  of  a 
municipality  In  cases  where  the  expenditure 
is  Incurred  to  perform  a  municipal  function 
ilue  to  an  overwhelming  public  necessity.  It 
must  be  borne  In  mind  that  the  expenditure 
ordered  and  here  in  question  does  not  pertain 
to  a  governmental  function,  but  to  a  business 
the  dty  is  conducting  in  Its  propriety  capac- 
ity. In  which  the  city  engages  voluntarily. 
True,  in  the  conduct  of  such  business  it  can 
do  nothing  to  the  detriment  of  the  public 
health,  good  order,  and  the  general  welfare. 
If  it  transgresses  its  legal  duties  in  these 
respects.  It  can  be  coerced  to  obey  the  law. 
It  does  not  follow,  however,  that  a  dty.  In 
order  to  remedy  an  evil  like  the  one  the 
Commission  found  exists  In  the  dty  of  Por- 
tage, can  create  an  Indebtedness  in  excess  of 
the  constitutional  limitation.  If  a  dty  can 
do  this,  it  would  afford  an  easy  way  to  create 
large  oorporated  indebtedness  in  cases  like 
the  Instant  one,  through  extensions  and  en> 
largementB  of  a  public  utility  of  a  city.  We 
think  that  the  munldpal  debt  created  tiy  as- 
suming to  pay  the  expense  of  Improving  a 
dty's  water  plant  in  order  to  furnish  its  In- 
habitants with  a  reasonably  adequate  sup- 
ply of  wholesome  water,  as  the  dty  of  Por- 
tage was  directed  to  do  by  the  Railroad  Com- 
mission, by  the  issuance  of  mortgage  certif- 
icates as  prescribed  by  section  927 — 19b, 
would  create  a  debt  within  the  constitution- 
al provisions,  and  cannot  lawfully  be  incur- 
red if  it  exceeds  the  prescribed  5  per  cent 
limit.  Upon  the  foregoing  consideratlonB, 
it  follows  that  the  dty  of  Portage  cannot  be 
coerced  by  mandamus  to  carry  out  the  or- 
der of  the  Railroad  Commission. 

The  petition  of  the  relator  must  be  dis- 
missed, and  the  alternative  writ  of  manda- 
mus is  quashed. 

ESCHWBILER,  J.  (dissenting  In  part). 
With  so  much  of  the  decision  as  dismisses 
the  relator's  ];>etitlon  and  quashes  the  alter- 
native writ  of  mandamus  I  concur.  That 
portion  of  the  dedsion  disposes  of  all  that  is 
squarely  presented  in  this  case.  So  much  of 
the  decision  as  suggests  methods  that  may  be 
pursued  under  either  of  the  statutory  pro- 


ceedings discussed  In  the  dedsloi  Is  upon 
questions  not  before  us,  and  Is  not  uecessary 
for  the  determination  of  this  case.  For  that 
reason,  I  shall  content  myself  with  saying 
that  in  my  Judgment  such  suggestions  are 
an  advance  Judidal  approval  of  methods  of 
avoiding  the  dear  intent  and  express  lan- 
guage of  a  constitutional  provision,  the 
recent  amendment  to  which  Indicates  the 
disapproval  of  the  people  of  this  state  to 
there  being  piled  up^  dther  directly  or  In- 
directly, additional  munid/al  burdens  or 
obligations  when  the  estabished  limitation 
has  been  reached. 


la  re  STATE  BOARD  OF  LAW 
EXAMINERS. 

(Supreme  Court  of  Wisconaii ,    Sept  27, 1921.) 

Attorney  and  dlent  ^=340-  i.lcenM  to  practice 
frauduleatly  procured  will  be  revoked. 

An  attorney  obtaining  license  on  representa- 
tion tliat  he  was  a  practidng  attorney  in  good 
standing  in  another  state,  when  he  had  resigned 
as  attorney  in  that  state  to  avoid  disclosure  of 
unworthy  acts  in  a  disbarment  proceeding,  bis 
license  will  be  revoked. 

Application  by  the  State  Board  of  Law  Ex- 
aminers to  annul  an  order  of  the  court  admit- 
ting Julius  Geweke  to  practice  as  an  attor- 
ney.   Granted. 

W.  W.  Gibnan,  Asst  Atty.  Gen.,  and 
Wm.  R.  Bagley,  President  of  State  Board  of 
Law  Bxamlners,  of  Madison,  for  plalntUf. 

Julius  H.  Geweke,  of  Watertown,  In  pro. 
per. 

SIEBBCKER,  O.  J.  An  order  was  entered 
by  this  court  on  the  9th  day  of  February, 
1921,  annulling  the  order  admitting  Julius 
H.  Geweke  to  the  practice  as  an  attorney  at 
law.  The  record  then  befnre  the  court  shows 
that  he  had  misled  this  court  at  the  time  he 
applied  for  admission  to  be  licensed  to  prac- 
tice as  an  attorney  by  misrepresmting  that 
he  was  then  a  practidng  attorney  in  good 
standing  in  the  state  of  lUinoia  The  facts 
adduced  in  evidence  show  that  he  at  that 
time  had  been  guilty  of  gross  professional 
misconduct  It  appears  tliat  he  had  com- 
mitted the  offense  of  embezzling  funds  of  bis 
dients ;  that  he  willfully  concealed  from  this 
court  the  fact  that  proceedings  had  been  In- 
stituted against  him  in  the  courts  of  Illinois 
for  his  disbarment,  and  that  he  bad  evaded 
prosecution  In  such  proceeding  by  resigning 
the  position  as  a  licensed  attorney  In  such 
state  before  the  charges  so  preferred  against 
him  ctime  to  a  hearing.    It  is  shown  that  he 
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offended  against  the  law  and  was  guilty  of 
conduct'  unbecoming  to  a  lawyer  In  good 
standing.  His  misconduct  consisted  In  fraud- 
ulent ml8repre:ientati<»i  to  bis  clients  as  to 
the  state  of  affairs  concerning  the  business 
intrusted  to  him  by  them,  and  in  having 
committed  offenses  of  a  grave  and  serious 
nature.  It  is  a  matter  of  surprise  to  learn 
that  respondent  was  permitted  to  ply  his 
nefarious  practices  for  so  long  a  time  as  he 
did.  The  unmolested  continuance  of  his  dep- 
redation evince  a  deplorable  lack  of  activity 
for  the  preservation  of  honorable  professional 
standing  and  an  inexcusable  neglect  of  hav- 
ing him  disbarred  from  the  ranks  of  attorney 
at  law. 

Courts  and  members  of  the  legal  profes- 
sion are  charged  with  the  duty  of  having 
such  transgressors  speedily  disbarred  for  the 
protection  of  the  community  and  the  main- 
tenance of  the  honor  and  dignity  of  the  pro- 
fession. The  office  of  attorney  is  a  most  im- 
portant one,  and  demands  of  every  member 
the  strictest  adherence  to  every  tenet  of  mor- 
ality. Ethical  delinquencies  by  a  member  of 
the  bar  disgrace  not  only  the  offender,  but: 

"His  shame  defiles  the  law  itself.  The  law 
mast  speak  throngh  the  profession  to  other 
men.  They  depend  upon  the  lawyer  when  they 
depend  npon  the  law.  He  is  identified  with  it. 
Its  character  as  a  useful  and  noble  service  de- 
pends upon  the  character  of  the  profession. 
So,  as  men  see  the  professiotv  in  individuals, 
rather  than  in  the  whole,  it  has  happened  that 
much  unmerited  reproach  and  obloquy  has  fall- 
en on  the  law." 

These  words,  spokm  by  the  late  Senator 
Vilas  to  the  law  class  of  the  state  university, 
are  utterances  which  convey  precious  and 
solemn  truths.  They  express  an  ideal  that 
every  member  of  the  bar  of  honorable  in- 
tentions aspires  to  achieve.  This  court,  in 
Vernon  County  Bar  Association  v.  McKibbin, 
163  Wis.  850, 141  N.  W.  283,  declared: 

"An  attorney  la  an  officer  of  the  court  and, 
in  a  sense,  of  the  state.  The  position  is  one 
of  much  digijity  and  reaponsibility.  It  is  very 
important  to  the  people  and  the  court  that  the 
standard  of  admission  to  the  place  and  reten- 
tion thereof  should  be  as  high  as  practicable 


in  law,  and  maintained  as  blgh  as  practicable 
in  fact" 

The  comments  of  the  former  Chief  Justice 
Ryan,  in. speaking  to  the  members  of  the  bar 
of  their  duty  to  preserve  the  power  and  In- 
fluence of  the  profession,  are  pectinent  and 
informing  in  this  connection: 

"A  knavish  lawyer  is  certainly  the  most  dan- 
gerous of  all  knaves.  For  it  is  to  the  profes- 
sion that  in  time  of  peril  all  rights  of  person 
and  property  are  committed.  The  bar  is  the 
trustee  of  everytliing  which  man  holds  sacred, 
and  the  opportunity  to  betray  is  fearfully  easy. 
Indeed  it  may  be  truly  said  that  integrity  of 
character  is  as  essential  to  a  lawyer  as  pro- 
fessional learning.  For,  without  innate  love  of 
truth  and  Justice,  it  is  impossible  truly  to  com- 
prehend a  profession  essentially  founded  on 
truth  and  Justice." 

The  power  of  courts  to  remove  an  unfaitb- 
fnl  m»nber  from  the  ofl3ce  of  attorney  has 
been  recognized  and  asserted  by  the  courts 
of  this  state  from  an  early  day.  In  re  Mos- 
ness,  39  Wis.  609,  20  Am.  Rep.  55 ;  In  re  Or- 
ton,  64  Wis.  879,  11  N.  W.  684 ;  Bar  Assoc,  v. 
McKibbin,  153  Wis.  350,  141  N.  W.  283.  See, 
also,  Wemlmont  v.  State  ex  rel.  Little  Rock 
Bar  Ass'n,  101  Ark.  210,  142  S.  W.  194,  Ann. 
Ca&  1013D,  1166  et  seq. 

The  case  before  us  is  so  clear  and  flagrant 
a  breach  of  protfessional  ethics  that  comment 
on  the  facts  is  superfluous.  The  manner  In 
which  respondent  exercised  the  privileges  of 
an  attorney  shows  him  to  be  an  unfit  and 
unsafe  person  to  hold  the  privileges  conferred 
upon  a  licensed  attwney.  The  court  being 
ofllciaUy  advised  that  respondent  has  for- 
feited the  rights  to  hold  the  ofDce  of  attor- 
ney at  law,  there  is  no  other  course  to  fol- 
low than  to  have  his  license  revoked  and 
debar  him  from  exerdslng  the  privileges  of 
this  office.  It  is  a  duty  the  court  owes  to 
the  profession,  to  the  people  of  the  state  and 
to  an  honorable  and  upright  administration 
of  Justice.  The  petition  praying  for  the  rev- 
ocati(«  of  defendant's  license  admitting  him 
to  the  practice  as  attorney  In  the  courts  of 
tUs  state  must  be  granted. 

DOERFLER,  J,  took  no  part. 
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!■  r»  ALLIS'  WILL. 
STATE  V.  ALLIS  et  al. 


(Supreme  Court  of  Wisconsin.    July  13,  1921. 
Dissenting  Opinion  Oct.  3,  1921.) 

1.  Taxation  4=»865  —  Statute  suhjeetlng  pro> 
ceeds  of  life  Insurance  to  Inheritance  tax  In- 
cludes only  that  effected  and  paid  for  by  hi- 
•nred  on  hli  own  life. 

Under  St  f  1087—1,  subd.  T,  as  added  by 
Laws  1915,  c.  253,  making  insurance  payable 
on  the  death  of  insured,  subject  to  inheritance 
taxes,  the  intention  of  the  tiegislatnre  waa  to 
include  only  such  life  insurance  as  the  insur- 
ed personally  effects  on  his  own  life  for  the 
benefit  of  others  and  on  which  he  pays  the  pre- 
miums. 

2.  Taxation  ®=3865— Husband  Insuring  life  In 
favor  of  wife  retains  substantial  Interest  In 
policy  until  his  death,  making  proceeds  prop- 
er subject  of  inheritance  tax. 

Under  St.  i  2347,  providing  that  one  ef- 
fecting insurance  on  his  Ufe  may  make  the 
policy  payable,  or  assign  it  to  a  married  wo- 
man, and  that  it  shall  oe  her  sole  and  separate 
property,  and  in  case  of  her  surriring  the  term 
.  of  tJie  policy  the  amount  shall  be  payable  to  her, 
free  from  the  control,  disposition,  or  daima 
of  her  husband,  and  under  Laws  1903,  c.  16, 
providing  that  she  may,  with  the  written  con- 
sent of  insured,  assign  or  dispose  of  it,  the 
rights-  of  a  wife  as  a  beneficiary  under  the 
policy  effected  by  her  husband  on  his  own  life 
are  contingent  on  her  surviving  the  term  of 
the  policy,  and  he  retains  a  substantial  inter- 
est in  the  policy  which  does  not  pass  until  bis 
death,  and  the  proceeds  are  properly  subjected 
to  inheritance  taxes  by  St.  $  1087—1,  subd.  7, 
as  added  by  Laws  1915,  c.  253,  {  2. 

5.  Taxation  «=3856— Legislature  hat  power  to 
levy  Inheritanc*  taxes. 

The  Legislature  has  power  to  levy  injierit- 
ance  taxes  by  exercise  of  the  power  of  rea- 
sonable regulation  and  taxation  of  the  transfer 
of  property. 

4.  Taxation  4=9879(1)— Insurance  on  IMe  pol- 
icy for  benefit  of  wife  of  Insured  amounts  to 
a  transfer  of  property. 

If  a  hnsband  insures  his  life  for  liis  wife's 
benefit  and  pays  premiums  thereon,  he  tliere- 
by,  in  effect,  transfers  property  to  her  within 
the  inheritance  tax  law  (St.  §  1087—1,  subd.  7, 
as  added  by  Laws  1915,  c.  253). 

6.  Taxation  «=>893— Lack  of  direct  evidence 
as  to  who  paid  premiums  on  life  insurance 
raisea  presumption  that  Insured  paid  them. 

Lack  of  direct  evidence  as  to  who  paid  pre- 
miums on  polidea  of  life  inanrance  necessarily 
leads  to  the  presumption  that  the  insured  com- 
plied with  the  terms  of  the  policy  and  paid  the 
premiums. 

Bschweiler,  J.,  dissents. 

Appeal  from  Milwaukee  County  Cotirt;  M. 

5.  Sheridan,  Judge. 


IK  ££  ALLIS'  WILL  881 

(184  N.W.) 

Proceedings  by  the  State  of  Wiaeonsin  to 
determine  the  inheritance  tax  due  on  the 
estate  of  Charles  Allls, '  deceased,  in  which 
Sarah  B.  B.  AlUs  and  the  executors  inter- 
posed objectiona  From  the  order  made,  the 
State  appeals.    Reversed  and  remanded. 


An  appeal  from  an  order  determining  the 
Inheritance  tax  due  upon  the  estate  ot 
Charles  Allis,  deceased. 

Charles  Allis  died  July  22,  1918.  At  the 
time  of  bis  death  there  was  insurance  upon 
his  life  in  the  sum  of  $306,000,  of  which 
Sarah  £.  B.  Allis  was  sole  beneflciary.  The 
estate  consisted  of  real  and  personal  prop- 
erty. The  value  thereof  for  inheritance  tax 
purposes  was  fixed  by  the  county  court  at 
$377,718.27,  subject  to  deductions  amounting 
to  $106,091.82,  leaving  the  clear  market  val- 
ue ot  the  estate  subject  to  the  inheritance 
tax  of  $271,626.45.  Three  of  the  policies 
in  question  were  payable  In  a  lump  sum  at 
the  date  of  death  of  the  deceased,  while  six 
were  payable  in  monthly  installments. 

The  executors  of  the  will  of  the  deceased 
and  Sarah  B.  B.  Allis  individually  interposed 
an  objection  to  the  court's  considering  the 
insurance  as  part  of  the  estate  for  the  pur- 
pose of  determining  the  Inheritance  tax  for 
the  following  reasons:  (1)  Because  the  in- 
terest of  Sarah  B.  B.  Allis  was  fully  vested 
in  all  the  policies  l>efore  the  passage  ot  sub- 
division 7  of  section  1087—1  Stats.,  and  by 
virtue  of  subdivision  4  of  section  1087 — ^1, 
Stats.,  is  not  subject  to  the  inheritance  tax ; 
(2)  if  the  insurance  in  question  is  not  ex- 
empt from  the  tax,  then  the  law  is  invalid 
in  so'  far  as  it  attempts  to  tax  life  insurance 
which  vested  prior  to  the  passage  of  chapter 
253,  Laws  of  1916,  for  the  reason  that  the 
Legislature  cannot  impose  an  Inheritance  or 
transfer  tax  upon  estates  or  prox>erty  which 
vested  prior  to  the  enactment  ot  the  law 
imposing  the  tax;  (3)  because  chapter  253, 
Laws  of  1915,  if  construed  so  as  to  impose 
a  tax  on  the  insurance  in  question,  is  uncon- 
stitutional because  (a)  it  violated  section  1, 
art.  8,  Wisconsin  Constitution,  providing 
that  the  rule  of  taxation  shall  be  uniform, 
and  (b)  it  violates  section  1,  art  1,  of  the 
Wisconsin  Constitution  and  the  Fourteenth 
Amendment  of  the  federal  Constitution,  in 
that  it  denies  to  Sarah  B.  B.  Allis  the  equal 
protection  of  the  law  and  deprives  her  of  her 
property  without  due  process  of  law. 

The  county  court  held  that  no  inheritance 
tax  was  due  on  account  ot  the  life  insurance, 
and  determined  that  the  entire  estate  pass 
to  Sarah  B.  B.  Allls,  widow  of  the  deceased. 
Appeal  is  taken  from  this  order. 

William  J.  Morgan,  Atty.  Gen.,  E.  B. 
Brossard,  Asst.  Atty.  Gen.,  and  John  Har- 
rington, Inheritance  Tax  Counsel,  of  Madi- 
son, for  the  State. 
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Miller,  Mack  &  Falrchild,  J.  Q.  Hardgrove, 
and  Paul  R.  NeT^comb,  all  of  Milwaukee, 
for  respondents. 

SIEBECKER,  C.  J.  (after  stating  the  facts 
as  abovet.  The  Legislature  in  1015  amended 
section  1087—1,  Stats.,  relating  to  Inherit- 
ance taxes  by  adding  subdivision  7,  pro- 
viding: 

"Insurance  payable  upon  tlie  deatli'  of  any 
person  shall  be  deemed  a  part  of  his  estate  for 
the  purpose  of  the  tax,  and  shall  be  taxable  to 
the  person  or  persons  entitled  thereto." 

It  is  the  claim  of  the  state  that  all  life 
insurance  maturing  upon  the  death  of  the 
person  insured  is  properly  subject  to  the  tax 
prescribed  in  section  1087 — 1,  Stats.,  upon 
the  ground  that  the  proceeds  of  such  insur- 
ance policies  can  t>e  treated  by  legislative 
action  for  the  purposes  of  such  taxation  the 
same  as  the  decedent's  estate  is  treated,  and 
that  the  payment  of  such  proceeds  to  the 
beneficiaries  can  be  made  subject  to  Inherit- 
ance taxation  upon  the  principle  that  trans- 
fers of  property  by  wUl,  or  by  the  intestate 
law  of  this  state,  or  by  deed  or  grant.  Intend- 
ed to  take  effect  in  possession  or  enjoyment 
at  or  after  such  death,  are  taxable.  It  is 
common  Imowledge  thAt  life  Insurance  is 
usually  effected  by  the  insured  on  his  life 
for  the  benefit  of  another,  and  that  he 
pays  the  premiums.  In  recent  times  life  in- 
surance effected  by  a  person  other  than  the 
insured  for  the  Iieneflt  of  the  person  effect- 
ing it  and  who  pays  the  premiums  has  be- 
come established  in  business  affairs.  '  The 
latter  class  of  life  insurance  creates  rela- 
tions between  the  itarties  to  the  contract 
materially  different  from  those  created  by 
insurance  of  the  former  class. 

[1]  We  are  of  the  opinion  that  the  liegis- 
lature  Intended  that  chapter  263,  Laws  of 
1915,  was  to  include  only  such  life  insurance 
as  tiie  insured  effects  on  his  own  life  for 
the  benefit  of  another,  and  on  which  he  pays 
the  premiums. 

[2]  The  conflicting  rights  asserted  by  the 
state  and  the  widow  of  Mr.  AUis  make  It 
necessary  to  consider  the  rights  and  inter- 
ests the  insured  and  th  beneflclarles  have 
in  life  Insurance  policies  under  the  laws  of 
this  state.  It  is  observed,  as  stated  in  Boeh- 
mer  v.  Kalk,  165  Wis.  156,  144  N.  W.  182, 
by  the  late  Mr.  Chief  Justice  Winslow,  that: 

"Since  a  very  early  day  it  has  been  held  in 
this  state  that  one  who  insures  his  own  life 
for  the  benefit  ot  another  and  pays  the  pre- 
minms  himself  may  at  any  time  dispose  of  the 
policy,  or  may  will  it  away  without  consent 
of  the  beneficiary"— citing  Clark  v.  Durand,  12 
Wis.  223  and  Armstrong  v,  Blancbard,  150  Wis. 
81,  136  N.  W.  146. 

In  Rawson  v.  Mil.  Mat.  Life  Ins.  Oo.,  IIS 
Wis.  641,  92  N.  W.  378,  the  court  adverted 


to  this  fact  as  peculiar  to  the  law  of  fbls 
state,  and  said: 

"In  Wisconsin,  however,  there  has  existed 
from  early  times  a  principle  of  the  law  of  life 
insurance  which  is  unique  and  at  variance  with 
the  law  in  most  of  the  states.  This  principle 
is  that  a  person  who  insures  his  own  life  for 
the  benefit  of  another,  and  pays  the  premiums 
thereon,  ma;  [except  a  limitation  by  statute  as 
to  a  married  woman]  dispose  of  the  policy  by 
will  or  in  other  manner  not  inconsistent  with 
the  terms  of  the  policy,  to  the  exclusion  of  the 
beneficiary  named  therein." 

In  OpibB  T.  Karel,  118  Wis.  527,  95  N.  W. 
948,  62  L.  R.  A.  982,  99  Am.  St.  Rep.  1004, 
wherein  a  grift  of  a  policy  was  sustained  as 
a  valid  <me,  it  was  noted  that: 

"Such  a  policy  is  not  to  be  dUstinguished  from 
ordinary  choses  in  action,  and  comes  within  the 
operation  of  the  legal  rules  applicable  to  agree- 
ments involving  pecuniary  obligations"— citing 
cases. 

In  Slocum  v.  Northwestern  Nat.  Life  Ins. 
Co.,  135  Wis.  288,  115  N.  W.  796,  14  L.  R.  A. 
(N.  S.)  lUO,  128  Am.  St  Rep.  1028,  a  son 
and  daughter  of  the  insured  as  beneficiaries, 
sued  the  company  for  damages  on  the  ground 
that  the  company  wrongly  breached  and  ter- 
minated the  policy.  It  is  there  held  that 
such  beneficiaries  in  the  policy  could  not 
maintain  the  action.  In  speaking  of  the  na- 
ture of  the  rights  beneficiaries  have  under 
the  greneral  law,  it  was  there  declared: 

"While  such  a  right  is  a  vested  one,  it  is 
in  its  nature  a  mere  'expectancy'  which  is  sub- 
ject to  be  defeated  by  the  act  of  the  insured, 
and  hence  cannot  be  absolute  and  indefeasible 
until  the  death  of  the  insured.  The  uncertain- 
ty of  the  beneficiary's  interest,  growing  out  of 
the  contingencies  incident  to  the  power  of  the 
insured  to  thus  deal  with  the  policy,  renders 
the  rights  and  interests  of  the  beneficiaries  too 
hypothetical  to  be  made  the  ground  for  damag- 
es for  a  breach  of  the  contract.  It  is  a  mere 
expectancy  of  an  nnascertainable  value,  and 
hence  cannot  be  made  the  basis  of  a  claim  for 
damages.  Under  the  law  of  this  state  the 
rights  of  the  insured  in  such  a  contract  are  val- 
uable property  rights,  and  for  a  deprivation 
thereof  the  insured  is  entitled  to  recover  the 
damages  as  for  other  wrongful  deprivations  of 
valuable  property  rights." 

This  court  characterized  a  husband's  act 
In  effecting  life  insurance  on  his  Ufe  for  the 
benefit  of  his  wife  and  daughters  in  Farr  v. 
Trustees,  83  Wis.  446,  63  N.  W.  738,  l8  L. 
R.  A.  249,  36  Am.  St  Rep.  73,  in  these  terms : 

"The  assured,  like  a  testator,  makes  provision 
in  writing  for  his  wife  and  children,  to  be  enjoy- 
ed on  his  death." 

We  repeat  these  observations  defining  the 
rights  of  parties  to  an  insurance  policy  in  the 
law  of  tills  state  because  they  are  fundamen- 
tal to  a  determination  ot  the  questiona  pre- 
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sented  on  this  appeal.  The  contention  of  de- 
fendant is  that  Mrs.  AUls,  the  beneficiary 
of  these  policies  and  the  widow  of  the  in- 
snred,  became  vested  with  the  proceeds  of 
these  iMllcies  at  the  time  of  the  issuance  of 
these  policies,  and  that  there  was  no  trans- 
fer of  iwopertj  to  her  within  the  contempla- 
tion of  the  inheritance  tax  la^s  of  this  state 
at  the  time  of  the  insured's  death,  and  hence 
no  succession  tax  can  be  levied.  The  inquiry 
what  the  rights  of  Mrs.  Allis  are  imder  these 
policies  under  the  terms  of  section  2347, 
Stats.,  is  a  pertinent  one.  This  statute, 
among  other  things,  provides  that: 

"Any  person,  whether  her  husband  or  not  ef- 
fecting any  life  insurance  on  his  own  life  or  on 
the  life  of  another  may  cause  the  same  to  be 
made  payable  or  assign  the  policy  to  a  married 
woman  or  to  any  person  in  trust  for  her  or 
her  benefit;  and  every  such  policy  •  •  • 
shall  be  the  sole  and  separate  property  of  such 
married  woman  and  shall  inure  to  her  separate 
use  and  benefit  and  that  of  her  children,  and 
in  case  of  her  surviving  the  period  or  term  of 
such  policy  the  amount  of  the  insurance  shall 
be  payable  to  her  or  her  trustee  for  her  own 
use  and  benefit,  free  from  the  control,  disposi- 
tion or  claima  of  her  husband  and  of  the  per- 
son effecting  or  assigning  such  insurance  and 
from  the  claims  of  their  respective  representa- 
tives and  creditors." 


In  Given  v.  Wia.  Odd.  Fellows'  Mut  LUe 
Ins.  Co.,  71  Wis.  647,  87  N.  W.  817,  the  court 
relied  on  the  rule  adopted  in  Foster  v.  Gile, 
50  Wis.  603,  7  N.  W.  555,  8  N.  W.  217,  and 
held  that,  if  a  policy  of  insurance  does  not 
designate  to  whom  the  insurance  shall  be 
paid  in  case  the  beneficiary  named  dies  be- 
fore the  Insured,  the  appointment  of  the 
beneficiary  Is  revoked  by  such  death,  and  the 
Insurance  Inures  to  the  benefit  of  the  estate 
of  the  insured.  In  Ellison  v.  Straw,  116 
Wis.  207,  92  N.  W.  1094,  section  2347,  Stats.,  is 
discussed  at  length,  and  it  was  declared  that 
the  dominant  purpose  of  the  whole  course 
of  legislation  embodied  in  this  section — 

"  •  •  •  has  been  to  provide,  not  for  mar- 
ried women,  but  for  widows,  and  that  the  fuU 
scope  thereof  cannot  be  effected  other  than  by 
holding  a  married  woman  powerless  to  in  any 
manner,  directly  or  indirectly,  assign  insur- 
ance made  for  her  benefit;  *  •  •  that  the 
statute  •  •  •  preserves  the  insurance  to  the 
end  that,  in  case  of  her  surviving  the  insur- 
ance period,  it  may  then  be  payable  to  her  for 
her  own  use  and  benefit." 

This  dedsion  was  made  in  January,  1908. 
In  March,  1903,  the  Legislature  passed  an  act 
(Laws  1903,  c.  15)  enabling  a  married  woman, 
wltb  the  written  consent  of  the  person  effect- 
ing such  Insurance,  to  assign,  incumber,  or 
dispose  of  any  right,  title,  or  interest  she  may 
have  in  a  policy  of  Ufe  insurance  on  her  life, 
her  husband's  Ufe,  or  other  persons,  as  tf 
She  were  unmarried,  thus  clearly  recognizing 


the  fact  that  the  Insured  has  an  Interest  In 
such  a  policy.  From  the  history  of  the  leg- 
islation, and  the  decisions  of  this  court  from 
an  early  day,  it  is  manifest  that,  if  a  mar- 
ried woman  is  named  as  the  benefidary  in  a 
policy  effected  by  her  husband  on  his  own 
life,  her  rights  to  the  fund  constituting  the 
proceeds  of  the  policy  are  contingent  upon 
the  event  that  she  survives  the  term  of  the 
policy,  and,  If  she  does  not  snrvive  her  hus- 
band and  leaves  no  children  snrvlvin'g,  then 
the  proceeds  are  a  part  of  the  husband's 
estate  unless  another  beneficiary  is  designat- 
ed in  the  policy.  It  U  thus  seen  that  the 
husband  retains  a  substantial  interest  in 
such  a  policy.  All  the  policies  in  this  case 
matured  upon  Allis'  deatJi.  But  It  is  argued 
by  respondent  that  the  rights  of  the  widow 
became  vested  when  she  was  made  the  bene- 
ficiary of  the  policies,  and  therefore  there 
is  no  transfer  of  property  or  of  any  Interest 
therein  from  the  husband  to  his  widow  as 
the  beneficiary  of  the  policies  at  the  time  of 
his  death  within  the  terms  of  the  inheritance 
tax  law.  This  claim  is  predicated  on  the 
groimd  that  'the  policies  were  her  sole  and 
separate  pFr(^>erty,  and  that  she  is  vested 
with  absolute  ownership  thereof.  This,  we 
consider,  is  not  the  legal  effect  of  her  ap- 
pointment as  beneficiary.  As  heretofore  in- 
dicated, the  policies  are  property  under  the 
law  in  which  the  Insured  retains  an  inter- 
est, and  her  interests  as  beneficiary  and  wid- 
ow were  not  absolutely  vested  in  her  until 
his  death.  Her  interests  in  the  policies  and 
their  proceeds  were  joined  with  his  interest 
until  the  contingency  of  her  surviving  him 
had  happened.'  Under  such  circumstances 
It  must  follow  that  a  transfer  of  his  Interest 
in  these  policies  took  effect  at  the  husband's 
death,  and  that  she,  in  law,  had  not  an  ab- 
solute, but  a  qualified,  ownership  of  the  poli- 
cies and  their  iHroceeds  before  his  death.  The 
nature  and  quality  of  such  beneficial  inter- 
est in  these  policies  during  the  insured's 
life  constitute  a  good  ground  for  legislative 
action  to  subject  the  proceeds  realised  there- 
from to  inheritance  taxation  upoi)  the  basis 
that  they  "shall  be  deemed  a  part  of  his 
estate  for  the  purposes  of  the  tax  and  shall 
be  taxable  to  the  person  or  persons  entitled 
thereto."  It  is  not  essential  that  such  pro- 
ceeds shall  become  a  part  of  the  deceased 
husband's  estate  upon  his  death  in  order  to 
subject  them  to  inheritance  taxation.  It 
is  self-evident  that  by  means  of  these  poli- 
cies the  husband  transferred  a  large  part 
of  his  estate  to  his  widow,  which  became  ef- 
fective a:t  his  death.  TMa  puts  the  trans- 
action within  the  field  of  Inheritance  taxa- 
tion. 

[3]  As  declared  In  the  case  of  Nunne- 
macher  v.  State,  129  Wis.  190,  108  N. 
W.  627,  9  U  R.  A.  (N.  S.)  121,  9  Ann.  Oaa. 
711.  the  Legislature  has'the  undoubted  power 
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to  leyy  inheritance  taxes  by  the  exercise  of 
the  power  of  reasonable  reg:aIatlon  and  tax- 
ation of  the  transfer  of  the  property.  State 
▼.  Pabst,  130  Wis.  861,  121  N.  W.  851; 
Estate  of  Ekellng,  168  Wis.  432,  172  N.  W. 
734,  4  A.  I/.  R.  1619. 

[4]  In  addition  to  the  foregoing  considera- 
tion It  is  manifest  that  this  Insurance  fand 
in  the  hands  of  the  widow  Is  within  the  field 
of  inheritance  taxation  even  If  it  were  con- 
sidered' that  the  husband's  Interests  had  been 
transferred  to  his  widow  before  his  death 
under  the  terms  of  the  Insurance  contract 
Such  a  transaction  would  in  substance  be  a 
transfer  of  his  property  to  her  and  constl- 
tntes  In  legal  effect  a  transfer  of  the  same 
kind  as  is  accomplished  by  a  gift  It  must 
be  borne  In  mind  that  the  statute  provides: 

"Insnrance  payable  npon  the  death  of  any 
person  shall  be  deemed  a  part  of  his  estate  for 
the  purposes  of  the  tax." 

Here  we  have  a  plain  declaration  that 
such  a  transfer  which  was  Intended  to  take 
effect  in  poeseaslon  or  enjosmient  when  the 
husband  died  shall  be  subjected  to  the  tax 
upon  the  ground  that  the  widow  in  fact  came 
into  possession  and  enjoyment  of  this  prc^ 
erty  from  him  at  his  deaUi.  As  stated  in  the 
Ebellng  Case: 

"Whether  these  gifts,  therefore,  b«  held  to 
be  gifts  in  contemplation  of  death  or  gifts  in- 
ter tItos,  they  are  not  beyond  the  power  of 
the  Legislators  to  tax." 

As  above  indicated,  the  result  of  buying 
these  policies  by  the  husband  is  tliat  he  In  a 
proper  and  legal  sense  transferred  to  his 
widow  a  substantial  part  of  his  estate,  and 
that  such  transfer  became  consummated  In 
possession  and  enjoyment  at  the  time  of 
his  death,  and  hence  is  one  which  the  Legis- 
lature had  the  power  to  tax. 

These  considerations  place  the  statnte  be- 
yond the  objections  and  claims  of  the  re- 


spondent to  the  effect  that  the  life  Insurance 
received  by  the  widow  can  in  no  sense  be 
considered  estate  In  which  the  husband  had 
no  Interest,  that  there  is  no  succession  to  or 
transfer  of  the  property  within  the  Add  of 
inheritance  taxation,  or  that  the  property  Is 
not  taxable  because  the  widow's  rights  be- 
came fixed  and  vested  before  the  passage  of 
Chapter  2S3,  Lews  of  1915,  and  that  the  act 
violates  the  Fourteenth  Amendment  to  the 
federal  Constitution  by  denying  to  the  wid- 
ow the  equal  protection  of  the  law  or  depriv- 
ing her  of  her  property  without  due  ivocess 
of  law. 

[S]  It  is  contended  that  there  is  no  direct 
evidence  to  show  that  the  husband  paid  the 
premiums  on  the  policies  in  qnestioo.  We 
think  the  lack  of  direct  evidence  on  the  sub- 
ject necessarily  leads  to  the  presumption  that 
he  complied  with  the  terms  of  the  policy  and 
paid  the  ixremiums.  In  the  light  of  the  fore- 
going considerations  it  follows  that  the  coun- 
ty court  erred  in  not  taxing  the  proceeds  of 
these  poildes  as  prescribed  by  section 
1087—1,  par.  7. 

The  order  appealed  from  Is  reversed,  and 
the  cause  remanded  to  the  county  court  of 
Milwaukee  county,  with  direction  to  enter 
an  order  directing  tliat  the  insurance  fund 
in  question  be  subjected  to  the  inheritance 
tax  under  the  law  in  accordance  with  this 
opinion. 

ESCHWEILBB,  J.  (dissenting).  As  to  the 
insurance  policies  taken  out  prior  to  the  pas- 
sage of  the  amendment  to  the  inheritance 
tax  law  under  consideration  in  this  case  and 
which  Insurance  policies  became  iwyable  to 
the  wife  beyond  any  possibility  of  control 
by  the  husband,  she  surviving,  I  think  they 
became  her  property  as  to  him,  and  she 
thereby  then  acquired  such  a  vested  Inter- 
est in  those  policies  as  to  place  it  beyond  the 
power  of  the  Legislature,  by  merely  declar- 
ing it  to  be  something  which  it  Is  not  to 
make  it  subject  to  the  inheritance  tax. 
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DAVIS  V.  WALKER  at  al.    (No.  33487.) 

(Suprem*  Court  of  Iowa.    Sept.  30,  1821.) 

Appeal  aad  error  «=>I033(8)— Appallaiit  eaii> 
not  eomplain  of  a  rule  of  damage*  which  ra> 
eultetf  In  boneflt  to  Mm. 

Appellant  cannot  complain  of  the  rule  of 
damages  adopted  b;  the  court  below,  where 
such  rule  reduced  appellee's  recovery  to  less 
than  be  was  entitled  to  receive. 

Appeal  from  District  Court,  Jasper  Coun- 
ty; D.  W.  Hamilton,  Judge. 

Supplemental  opinion.    Bebearlng  dmled. 
For  former  opinion,  ^ee  183  N.  W.  612. 

Preston  &  DUIenger,  of  Avoca,  and  B.  M. 
8.  McLaughlin,  of  Newton,  for  appellant. 

B.  J.  Salmon,  of  San  Diego,  Oal.,  W.  R. 
Cooper,  of  Newton,  and  McCoy  &  McCoy,  of 
Oskaloosa,  for  appellees. 

ARTHUR,  J.  Original  opinion  was  filed 
July*  14,  1921.  and  Is  reported  in  183  N.  W. 
812.  To  avoid  misunderst.andlng  of  our  hold- 
ing as  to  measure  of  damages  adopted  in 
this  cause  perhaps  something  should  be 
added. 

It  Is  insisted  by  appellant  in  petition  for 
rehearing  that  by  assessing  damages  in  the 
amount  of  the  difference  between  the  price 
which  Walker  paid  Davis  for  the  Jasper 
county  land,  as  found  from  the  evidence,  and 
the  reasonable  market  value  thereof,  we 
depart  from  and  abrogate  the  rule  thereto- 
fore announced  by  this  court  in  many  cases, 
and  even  in  this  case,  that,  as  said  in  the 
Stoke  Case,  153  Iowa,  274,  133  N.  W.  709, 
38  T,.  R.  A.  (N.  S.)  465,  Ann.  Oas.  1913E, 
270: 

"The  overwhelmiDg  weight  of  authorities  in 
thiR  country  approves  the  allowance  as  to  the 
measure  of  damages  of  the  difference  between 
the  actual  value  of  the  property  at  the  time  of 
the  purchase  and  its  value  if  it  bad  been  what 
it  was  represented  to  be." 

Our  holding  in  the  Instant  case  is  not  In- 
tended to  and  does  not  effect  a  renunciation 
or  abandonment  of  the  rule  announced  in 
the  Stoke  Case,  and  other  cases  holding 
similarly.  In  such  cases  as  the  instant  case, 
as  in  the  Stoke  Case,  the  party  claiming 
damages  flowing  from  faud  has  properly 
imilsted  upon  the  rule  tha,.  gives  the  defraud- 
ed innocent  party  the  full  benefit  of  his 
bargain.  But  a  party  guilty  of  fraud 
as  was  appellant,  cannot  consistently  com- 
plain that  the  damage  he  has  inHlcted  has 
been  calculated  in  manner  more  favorable 
to  him  and  less  favorable  to  the  injured 
party.  In  some  Jurisdictions,  and  notably 
in  our  federal  courts,  a  party  who  has  sus- 
tained damages  is  confined  to  measure  his 
damages  by  the  diflCerence  between  the  price 
paid,  his  outlay,  and  the  value  of  the  prop- 
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erty  purchased;  the  defrauding  party  is 
bound  to  make  good  the  loss  sustained,  but 
his  liability  do^  not  include  the  defrauded 
party's  expected  bargain.  Appellee,  who  has 
manifestly  sustained  great  damage,  may  not 
be  denied  recovery  because  he  has  not  avail- 
ed himself  of  the  approved  rule  which  might 
yield  him  larger  damages.  The  proof  show- 
ing appellee  entitled  to  receiver  under  the 
so-called  federal  rule,  the  appellant  cannot 
complain  that  appellee  did  not  prove  himself 
entitled  to  a  larger  amount  under  the  gen- 
eral rule. 

The  original  opinion  must  be  adhered  to, 
and  the  petition  tor  rehearing  is  overruled. 


SMITH  V.  EELLS  Ot  al.     (No.  33986.) 
(Supreme  Court  of  lowd.    Sept.  30,  1021.) 

1.  Vendor  and  purohasor  «s»3(3)  —  Contraet 
with  broker  oraated  agaacy  to  sail,  and  not 
option  to  purehatoi. 

A  written  so-called  "option,"  wherein  the 
property  owner  agreed  with  the  broker  to  sell 
on  stated  terms,  stipulating:  "I  will  enter  into 
a  contract  on  the  above  and  all  over  the  above 
$13,000  is  to  go  to'.'  the  broker  "as  commission" 
— establishes  an  agency  to  sell,  and  not  an  op- 
tion to  purchase. 

2.  Brokers  <s=960  — Abandonment  of  contract 
negotiated  by  parties  does  not  defeat  right  to 
retain  commission  from  deposit  made  by  pur- 
cliaser. 

A  commission  is  earned  when  the  broker 
produces  a  purchaser  accepted  by  the  principal, 
and  the  snbsequent  agreement  of  the  principal 
and  the  buyer  to  abandon  the  contract  will  not 
d^eat  the  broker's  claim  for  commission,  nor 
place  on  the  broker  the  burden  of  restoring  to 
the  purchaser  a  deposit  on  the  price  not  In  ex- 
cess of  the  agreed  commissions. 

3.  Contrarts  ®S925Z  —  Agreoment  to  reseind 
Impliaa  obllgatloa  to  reatore  status  quo. 

Where  a  rescission  is  agreed  on  without 
express  or  implied  consent  to  waive  the  result- 
ant obligation  to  restore  the  status  quo  of  the 
parties,  the  right  to  Insist  on  such  restoration 
will  ordinarily  be  recognized  and  enforced. 

Appeal  from"  District  Court,  Woodbury 
County;  W.  O.  Sears,  Judge. 

Action  at  law  to  recover  an  amount  al- 
leged to  be  due  plaintiff  upon  the  rescia.slon 
of  a  contract  for  the  purchase  of  land.  The 
facts  are  stated  In  the  opinion.  From  a  Judg- 
ment In  favor  of  defendants,  the  plaintiff  ap- 
peals.   Reversed. 

Kass  Broa.,  of  Sioux  City,  for  appellant. 
Free,  Goltz  &  Pickua  and  John  F.  Stecker, 
all  of  Sioux  City,  for  appellees. 

WEAVER,  J.  The  claim  of  plaintiff  is 
that  in  February,  1918,  he  entered  into  a  con- 


$=9For  other  cases  see  same  topic  and  KEY-NUMBER  In  aU  Key-Numbered  Dlgesu  and  iDdexei 
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tract  with  defendftnt  Kingsbury  for  the  pur- 
chase of  a  tract  of  land  on  which  he  made 
certain  cash  payments  and  delivered  to  said 
Kingsbury  or  his  agent,  Eells,  the  promissory 
note  of  one  Ford,  and  that  thereafter  by 
agreement  of  the  parties  the  contract  of  pnr- 
'chase  was  rescinded,  entitling  plaintiff  to  a 
return  of  the  payments  made  and  a  redelivery 
to  him  of  the  Ford  promissory  note.  Be  fur- 
ther alleges  that.  In  pursuance  of  such  re- 
scission, Kingsbury  did  return  to  him  the 
cash  consideration  jpald  for  the  land,  exc^t 
a  small  sum  of  about  $7,  but  did  not  return, 
nor  has  he  since  returned,  the  FOrd  note  and 
mortgage  securing  Its  payments. 

The  defendant  Eells,  answering  separately, 
denies  the  petition,  and  by  way  of  cross- 
petition  alleges  that  at  the  time  mentioned  he 
was  engaged  in  the  business  of  selling  real 
estate  upon  commission,  and  sold  the  land 
of  Kingsbury  to  the  plaintiff.  Smith;  that 
said  sale  was  evidenced  by  written  contract 
between  Kingsbury  and  Smith,  and  for  his 
services  in  that  behalf  and  by  agreement 
with  Kingsbury  he  (Eells)  received  the  sum  of 
11,200,  which  sum,  as  we  understand  the  rec- 
ord, was  made  up  of  a  cash  payment  of  $7 
and  a  delivery  to  Eells  of  the  Ford  promis- 
sory note  and  mortgage,  computed  at  $1,193. 
The  cross-petitioner  further  alleges,  on  in- 
formation and  belief,  that  in  May,  after  the 
date  of  the  contract  of  sale  in  February, 
1918,  plaintiff  Smith  and  defendant  Kings- 
bury, by  mutual  agreement,  but  without 
the  knowledge  of  cross-petitioner  and  with  in- 
tent to  defraud  him  of  the  commission  earn- 
ed in  negotiating  such  sale,  mutually  agreed 
to  rescind  and  annul  their  contract  of  sale, 
but  that  he  (Eells)  had  no  part  in  such  agree- 
ment for  rescission,  and  Is  in  no  manner 
bound  thereby.  The  cross-petitioner  there- 
fore asks  that  he  be  adjudged  to  be  the  own- 
er of  the  note  and  mortgage^  and  that  plain- 
tiff's claim  against  him  be  tUsmlssed. 

The  defendant  Kingsbury,  answering  sep- 
arately, denies  the  petition,  except  as  admit- 
ted. He  admits  that  plaintiff  delivered  the 
note  and  mortgage  to  Eells,  but  denies  that 
In  receiving  such  payinoit  Eells  was  acting 
as  bis  agent.  He  alleges  that,  instead  of 
selling  his  land  to  plaintiff,  he  in  fact  sold  to 
Eells,  and  that  later  EeUs  sold  It  to  plaintiff, 
and  thereafter,  at  the  request  of  Eells,  he 
(Kingsbury)  entered  into  a  written  contract 
for  a  sale  direct  from  himself  to  the  plain- 
tiff, and  pursuant  to  said  contract  plaintiff 
paid  direct  to  Kingsbury  the  sum  of  $800  In 
money  and  gave  him  his  promissory  note  for 
$1,000.  The  answer  of  this  defendant  also 
alleges  the  agreed  rescission  of  said  contract, 
and  avers  that  he  (Kingsbury)  did  return  to 
plaintiff  the  cash  payment  of  $800  and  the 
$1,000  note. 

On  these  Issues  the  cause  was  tried  to  the 
court,  v^tidi  found  for  the  cxoss-petltloner, 
iiJells,  that  he  is  the  owner  of  the  Ford  note 


and  mortgage,  and  is  entitled  to  retain  the 
same  as  his  own  property,  together  with  the 
cash  payment  of  about  $7  received  by  him. 
The  court  also  found  that  plaintiff  was  enti- 
tled to  recover  nothing  from  the  defendant 
Kingsbury.    The  plaintiff  appeals. 

I.  It  is  conceded  that  as  between  the  plain- 
tiff. Smith,  and  the  defendant  Elngsbury  the 
contract  of  sale  was  rescinded,  and,  this  be- 
ing the  case.  It  was  the  plaintiff's  right  to 
demand  from  the  seller  a  return  or  repay- 
ment of  all  the  latter  had  received  of  the 
consideration  for  the  rescinded  contract.  It 
is  conceded,  also,  that  he  did  return  all  of 
such  consideration,  except  the  amount  of 
$1,2(X)  (in  money  and  the  Ford  note),  which 
were  in  the  hands  of  Eells.  Whether  he  Is  to 
be  relieved  of  any  obligation  to  return  this 
$1,200  depends  .in  some  degree  upon  the  real 
relation  existing  between  him  and  Eells  and 
the  plaintiff.  Counsel  for  Kingsbury  con- 
tends, as  he  logically  must,  that  Eells  was 
not  the  agent  of  Kingsbury,  but  was  himself 
a  purchaser  from  him,  and  that  the  sale  to 
plaintiff  was  by  Eells  as  of  his  own  proper- 
ty, and  apparently  the  trial  court  adopted 
this  theory.  For  reasons  hereinafter  more 
particularly  stated,  we  think  the  record  does 
not  sustain  such  finding. 

[1]  II.  Stating  bis  own  defense  and  claim 
in  his  answer  and  cross-petition,  Eells  does 
not  allege  or  pretend  that  he  was  acting  oth- 
erwise than  as  Kingsbury's  agent.  He  ex- 
pressly alleges  that  he  was  in  the  business  of 
"selling  real  estate  upon  commission";  that 
Kingsbury  "was  the  owner"  of  the  land,  and 
that  he  (Eells)  sold  this  land  to  plaintiff ;  and 
that  "by  agreement  between  him  (E^ells)  and 
Kingsbury"  he  (Eells)  "was  to  receive  and  did 
receive  in  full  compensation  for  the  sale  of 
said  premises  to  Smith  the  sum  of  $1,200.'' 
This  is  the  case  Eells  made  on  paper;  It  is 
so  alleged  in  the  pleading  on  which  he  went 
to  trial,  and  its  correctness  in  this  respect  is 
borne  out  very  clearly  by  many  other  admit- 
ted circumstances.  It  is  true  he  wobbles 
somewhat  on  the  witness  stand,  and  swears 
that  while  he  had  this  land  on  his  list,  and 
after  he  had  Interested  the  plaintiff  in  its  pro- 
posed purchase,  he  took  an  "option"  on  the 
land  to  himself,  and  then  effected  a  sale  to 
plaintiff,  which  he  carried  out  by  having 
Kingsbury  figure  as  the  seller  In  executing 
the  written  contract.  This  alleged  "option" 
was  reduced  to  writing,  as  follows: 

"February  8,  IMS. 

"I  hereby  agree  with  H.  A.  Eells  to  sell  my 
farm  near  Sargent's  BlufF,  the  numbers  of 
which  are  lot  1  of  the  N.  H  of  Sec.  2A,  Twp. 
88,  R.  48,  for  the  sum  of  $13,000.00  net  to  me. 
The  payments  to  be  made  as  foUows:  $1,800.00 
cash  March  1,  1918,  and  $500  per  year  and  6 
per  cent,  interest  each  succeeding  year  until 
balance  is  paid. 

"This  agreement  holds  good  until  Tuesday 
night,  6  o'clock,  February  12th.  I  will  enter 
into  contract  on  the  abovei  and  all  over  the 
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above  $13,000.00  is  to  (o  to  H,  A.  Eella  as 
commiaaion. 

"Receipt  hereby  acknowledged  of  |200.00  for 
above  option;  |200.00  to  be  deducted  if  sale 
is  made.  W.  H.  Kingsbury. 

"When  one-half  is  paid,  W,  H.  Kinggbor; 
win  give  deed  and  dear  abstract" 


As  will  readily  be  seen,  this  Is  not  an  "op- 
don"  at  all.  It  Is  written  anthority  to  Eells 
to  sell  the  land  for  Klngsbnry  on  the  pre- 
scribed terms,  and  fixing  the  commission  the 
latter  was  to  rec^ve  If  snch  a  sale  was  ac- 
compUshed.  It  only  confirms  the  agency  al- 
leged in  the  cross-petition.  The  agency  of 
Bells  Is  too  clearly  established  to  be  open 
to  reasonable  doitbt. 

[2]  IIL  But,  having  found  the  agency  of 
Eells,  it  does  not  necessarily  follow  that 
plaintiff  may  in  this  action  compel  such  agent 
to  return  the  commission  he  received  on  the 
contract  of  sale.  Kingsbury  having  author- 
ised his  agent  to  make  a  sale,  and  having 
undertaken  to  pay  a  stated  commission  there- 
for, such  commission  was  earned  when  the 
agent  produced  a  purchaser  who  was  accept- 
ed by  the  owner  and  a  binding  contract  en- 
tered into  between  the  parties.  When  that 
was  done,  and  the  seller  had  paid  the  prom- 
ised commission,  the  right  of  the  agent  to 
retain  it  could  not  be  defeated  by  the  subse- 
quent agreem«it  of  the  seller  and  buyer  to 
abandon  and  rescind  their  contract  It  Is 
nowh^e  (dalmed  or  shown  that  Bells  had 
any  part  in  the  rescission  of  the  contract  or 
in  any  manner  consented  thereto.  Under 
such  circumstances,  if  the  seller  agrees  to  a 
rescission,  the  burden  is  upon  him,  and  not 
upon  his  agent,  to  restore  the  consideration 
received,  and  this  duty  is  In  no  manner  modl- 
Sed  or  lessened  if  the  agent  has  retained 
his  proper  commission  out  of  a  payment  made 
by  the  buyer  upon  the  purchase  price. 

IJ]  Parties  may,  of  course,  rescind  a  con- 
tract upon  any  terms  or  conditions  to  which 
they  mutually  agree;  but  where  a  rescission 
Is  agreed  upon,  without  express  or  implied 
omsent  to  waive  the  resultant  obligation  to 
restore  the  status  quo  of  the  parties,  the  right 
to  Insist  upon  such  restoration  will  ordinarily 
be  recognized  and  enforced.  In  this  case  It  is 
alleged  in  pleading  by  each  of  the-  parties 
that  in  May,  1918,  the  plaintiff  and  Kings- 
bury did  mutually  a^ree  to  "cancel,  abandon, 
and  rescind" ;  but  neither  appellant  nor  &p- 
ptiiee  aU^;es  any  fact  tending  to  limit  or 
restrict  the  ordinary  legal  effect  of  a  volun- 
tary resdssion.  It  follows  of  apparent  ne- 
cessity that  the  conclusion  of  the  trial  court, 
absolving  the  defendant  Ivingsbury  from  any 
dnty  to  make  full  restitution  to  the  plaintiff, 
cannot  be  sustained.  The  Judgment  appealed 
fn»n  Is  reversed,  and  cause  remanded  for 


further   proceedings  In   harmony  with  the 
views  herein  expressed. 
Reversed. 

EVANS,  O.  J.,  and  PRESTON  and  DB 
GRAFF,  JJ.,  ooncnr. 


MILLER  V.  MoCUTCHAN.    (No.  33878.) 

(Supreme  Court  of  Iowa.    Sept  28,  1921.) 

1.  Covenants  «=»I22— Evidanos  held  not  suffl- 
olent  to  sostaJn  recovery  on  warraaty  In  deed. 

Wbere  a  purchaser  attempts  to  recover  on 
a  broken  covenant  of  warranty  in  a  deed,  evi- 
dence that  a  tenancy  in  the  premises,  not  ex- 
cepted in  the  dause  of  warranty,  caused  him  to 
reduce  the  price  to  a  porchaser  from  him  to 
the  extent  of  $3,000  is  not  sufficient  to  sustain 
a  finding  of  damages  for  breach  of  warranty. 

2.  Vendor  and  purchaser  9=s>349— Allegation* 
held  not  suffle4ent  to  show  damage  from 
breaoh  of  agreement  to  procure  loan. 

Wbere  the  vendor  of  property  agreed  to 
negotiate  a  loan  to  pay  mortgage  existing  on 
the  property,  and  on  his  failure  to  do  so  pur- 
chaser negotiated  a  loan,  the  purchaser's  alle- 
gation that  he  had  to  pledge  the  rental  income 
from  the  property  to  secure  the  loan,  and  that 
he  was  thereby  deprived  of  the  rents,  was  in- 
sufficient to  show  damages  in  absence  of  a 
statement  that  the  rent  was  not  applied  to 
the  mortgage  debt 

3.  Appoal  and  error  9=3984(4)— Costs  <£=9||8 
— .Amount  of  cost  bonds  In  disoretion  of  trial 
court 

The  amount  of  a  cost  bond  required  of  a 
nonresident  plaintiff  is  wholly  within  the  dis- 
cretion of  the  trial  court,  and  the  ruling  there- 
on is  not  appealable. 

Appeal  from  District  Court  Lee  County; 
J.  B.  Craig,  Judga 

Action  at  law  to  recover  damages  for  al- 
leged breach  of  contract  for  the  exphange  of 
property,  and  for  other  damages  alleged  to 
have  been  occasioned  to  the  plaintiff  by  false 
representations  by  the  defendant  There 
was  a  Jury  triaL  Verdict  and  Judgment  for 
plaintiff,  and  defendant  appeals.     Afilrmed. 

John  M.  Rankin  and  Hughes  &  Dolan,  all 
of  Keokuk,  for  api)ellant 

Hermlnghausen  &  Hermlnghausen,  of  Ft 
Madison,  for  appellee. 

WEAVER,  3.  The  plaintiff,  owning  certain 
property  known  as  the  "Cook  Block"  in  New 
London,  Henry  county,  Iowa,  and  defendant, 
owning  a  tract  of  land  In  Marlon  county,  Mo., 
entered  into  a  written  contract  for  the  ex- 
change of  said  properties  by  the  terms  of 
which  defendant  was  to  pay  plaintiff  the 
sum  of  $2,500  "boot  money."  Both  propertlus 
were  incumbered,  and  by  the  terms  of  the 
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exchange  plaintiff  agreed  to  famlsb  defend- 
ant a  loan  of  $7,000,  and  defendant  in  tnrn 
agreed  to  furnish  plaintiff  a  loan  of  $8,000 — 
the  purpose  of  this  agreement  being  to  en- 
able the  parties  tO  care  for  esistlng  incnm- 
brances.  Bach  was  to  famish  the  other  a 
merchantable  title  to  the  property  conveyed 
and  to  pay  the  taxes  accrued  thereon,  and 
"all  insurance  niwn  the  properties  was  to  t>e 
transferred." 

In  puriruance  of  the  contract  plaintiff  c(m- 
veyed  the  "Cook  Block"  to  the  defendant,  the 
deed  containing  a  clause  excepting  from 
the  warranty  a  mortgage  debt. to  the  amount 
of  $7,000.  The  defotdant  having  failed  to  pay 
the  agreed  difference,  plaintiff  brought  this 
action  at  law  to  recover  the  same.  In  addi- 
tion thereto  he  demanded  damages  because 
of  an  alleged  shortage  in  the  measurement 
of  the  Missouri  land,  for  false  representa- 
tion!) made  by  the  defendant  in  inducing  him 
to  enter  into  the  contract,  and  for  failure  to 
pay  taxes  and  insurance. 

The  defendant,  in  answer  to  these  claims, 
admits  the  making  of  the  contract,  and  that 
the  "boot  money"  has  never  been  paid,  but 
seeks  to  avoid  payment  by  a  plea  of  counter- 
claims whlcb,  If  allowed,  will  more  than 
eqnal  his  admitted  debt  The  principal  items 
of  counterclaim  are:  (1)  That  the  incum- 
brance on  the  Cook  Block  which  was  excepted 
from  the  plaintiff's  warranty  was  limited  to 
$7,000,  but  the  amount  defendant  was  requir- 
ed to  pay  to  remove  the  lien  exceeded  that 
sum  to  the  extent  of  $789.42  which  excess  is 
now  due  from  the  plaintiff;  (2)  that  there 
was  a  further  breach  of  the  plaintitTs  war- 
ranty in  that  there  was  an  outstanding  lease 
of  the  Cook  Block  by  which  defendant  sus- 
tained damage  in  the  sum  of  $3,000;  (3)  that 
plaintiff  failed  to  furnish  defendant  a  loan  of 
$7,000  on  the  Cook  Block  and  defendant  was 
obliged  to  obtain  it  elsewhere  to  his  damage 
in  the  sum  of  $S54.64 ;  (6)  that  plaiutiff  false- 
ly and  fraudulently  misrepresented  to  de- 
fendant tfie  value  and  rental  income  of  the 
Cook  Block ;  that  defendant  relying  thereon 
was  induced  to  make  the  exchange  to  his 
damage  in  the  further  sum  of  $6,000;  and 
(6)  a  claim  on  an  account  in  favor  of  the 
Farmer's  Bank  of  New  London  against  the 
plaintiff  alleged  to  have  been  assigned  to  the 
defendant. 

The  plaintiff  does  not  in  this  court  con- 
test the  defendant's  counterclaim  for  the 
excess  of  the  lien  on  the  Cook  Block,  over  the 
agreed  amount  of  $7,000,  but  takes  issue  on 
all  the  other  items.  There  was  a  jury  trial, 
and  verdict  and  judgment  for  plaintiff  for 
$2,079.03.    The  defendant  appeals. 

I.  We  shall  take  no  time  In  discussing  the 
details  of  the  charges  of  misrepresentation 
and  fraud  made  by  each  party  against  the 
other.  There  was  no  evidence  on  which  to 
Justify  a  finding  of  damages  on  this  ground 
in  favor  of  either  party,  and  the  trial  court 


might  well  have  ao  ruled  on  its  own  moUon 

and  withdrawn  these  issues  from  the  Jury. 
But  it  is  clear  from  the  record  that  the  jury 
fairly  appreciated  the  situation  and  did  not 
find  either  charge  to  have  been  sustained, 
and  In  so  far  as  the  errors  assigned  have 
reference  to  these  Issues  we  shall  not  discuss 
them. 

n.  Again,  we  think  it  unnecessary  to  con- 
sider assignments  of  error  as  to  the  counter- 
claim for  die  excess  of  the  mortgage  Hen  in 
the  Cook  Block  over  the  contract  amount  of 
$7,000.  While  it  it  true  the  plaintiff,  in  plead- 
ing, took  issue  on  that  daim,  the  evidence 
showed  without  dispute  that  the  lien  assum- 
ed by  defendant  was  limited  to  $7,000, 
and  he  was  required  to  pay  thereon  an  ex- 
cess of  $789.42.  The  trial  court  charged  the 
Jury  that  defendant  was  entitled  to  recover 
the  amount  so  paid  in  excess  of  $7,000,  and 
there  is  nothing  in  the  record  to  indicate 
that  the  Jury  disregarded  the  Instruction  In 
this  respect  On  the  contrary  it  is  quite  ap- 
parent that  defendant  was  given  his  proper 
credit  on  this  item. 

[1]  III.  On  the  defendant's  daim  for  dam- 
ages to  the  amount  of  $3,000  for  breach  of 
warranty  in  the  conveyance  by  plaintiff  by 
reason  of  the  existence  of  an  outstanding 
lease,  the  court  Charged  the  Jury  that  the 
lease  was  an  incumbrance  against  which  de- 
fendant was  entitled  to  the  protection  afford- 
ed by  plaintiff's  warranty,  and  that  plains 
tiff  was  entitled  to  recover  what  he  had  paid, 
if  anything,  to  discharge  or  remove  such  in- 
cumbrance. This  was  a  oorrect  abstract 
statement  of  the  law,  but  was  more  favorable 
to  the  defendant  than  he  was  entitled  to  un- 
der the  record  made.  There  is  no  evidence 
that  defendant  has  paid  or  removed  the  In- 
cumbrance. The  testimony  on  which  he  re- 
lies to  recover  in  this  action  Is  that  in  mak- 
ing a  subsequent  trade  of  the  property  the 
purctiaser  raised  an  objection  because  of  the 
lease  and  that  he  (defendant)  made  such  pur- 
chaser an  allowance  of  $3,000  in  the  trade  on 
that  account  Such  a  state  of  facts  is  In- 
BufUclent  to  i^ustaln  a  finding  of  recover- 
able damages.  He  does  not  daim  to  have 
removed  the  incumbrance  or  to  have  been 
put  to  any  expense  on  account  thereof,  and 
even  if  we  w^re  to  assume  or  hold  him  en- 
titled to  prove  that  the  market  value  of  the 
property'  was  unfavorably  affected  by  the 
lease,  the  fact  that  he  bad  made  some  oob- 
cesslon  on  that  account. to  clinch  a  trade 
with  a  third  person  would  be  no  evidence  in 
supi>ort  of  such  daim.  There  is  therefore  no 
testimony  to  support  a  finding  for  defendant 
on  this  counterclaim  for  anything  more  than 
nominal  damages. 

[2]  IV.  Neither  can  It  be  said  that  a  flad- 
lug  by  the  jury  against  the  defendant  on  his 
claim  for  damages  because  of  plaintiff's  fail- 
ure to  negotiate  a  loan  of  $7,000  on  the  Cook 
Block  Is  not  sustained  by  the  evld«ace.    The 
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promise  to  procure  a  loan  specifies  nothing 
except  tbe  amount,  nothing  being  stipulated 
as  to  time  of  maturity  or  rate  of  interest 
The  jury  could  also  find  that  defendant  not 
only  never  called  upon  plaintiff  to  procure  it, 
but  rather  that  defendant  took  the  matter 
into  his  own  hands,  because  he  desired  to 
increase  tbe  loan  materially  beyond  the  sum 
of  $7,000.  Indeed,  if  we  turn  to  his  plead- 
ing the  only  injury  he  alleges  to  have  suffered 
by  having  to  procure  the  loan  himself  was  In 
the  fact  that  to  obtain  it  he  was  required  to 
pledge  as  security  the  rents  accruing  upon 
the  property,  by  reason  of  which  he  says  he 
was  "deprived  of  the  rents  of  the  premises 
for  that  period,  and  thereby  damaged  In  the 
sum  of  ?854.64."  How  this  served  to  "de- 
prive him''  of  the  rents  Is  dlflScult  to  under^ 
stand.  If  they  were  collected  by  or  paid  over 
to  the  mortgagee,  they  operated  as  payments 
pro  tanto  on  his  debt,  and  he  had  the  bene- 
fit thereof,  the  same  as  if  such  payments  bad 
been  made  directly  to  himself.  This  counter- 
claim as  stated  shows  no  right  of  action  or 
recovery  against  the  plaintiff,  and  a  verdict 
thereon  for  the  defendant  would  be  without 
support. 

V.  Many  exceptions  were  taken  and  errors 
assigned  upon  the  charge  to  the  jury,  and  up- 
on the  trial  court's  refusal  to  ^ve  other  re- 
quested Instructions.  The  charge  is  not 
faultless,  but  in  so  far  as  it  is  open  to  criti- 
cism the  errors  are  principally  of  a  technical 
character,  and  without  prejudice  to  the  ap- 
pellant. We  think  it  unnecessary  to  prolong 
this  opinion  for  their  fnrther  consideration. 

VI.  The  real  controversy  turns  upon  ques- 
tions of  fact  concerning  which  the  evidence  of 
the  parties  Is  in  conflict.  The  issues  of  fact 
thus  made  were  for  the  Jury,  and  have  been 
found  against  the  appellant.  There  is  no 
such  showing  of  merit  or  equity  or  of  con- 
vincing facts  or  circumstances  as  to  sug- 
gest the  conclusion  that  a  new  trial  is  re- 
quired in  the  interest  of  substantial  Justice. 
The  verdict  is  such  as  Indicates  the  conclu- 
8i<Hi  that  defendant  ought  to  pay  th6  boot 
money  according  to  his  contract,  subject  to 
proper  credit  for  the  excess  of  the  lien  on  the 
Cook  Block,  and  In  this  respect  we  think  tbe 
Jury  did  not  go  astray.  If  the  other  items  of 
claim  and  counterclaim  were  rejected  by  the 
jury,  or  by  them  set  oft  one  against  the  other 
as  unimportant  makeweights  tossed  Into  the 
judicial  scales  by  tbe  respective  parties,  we 
cannot  say  their  verdict  was  erroneous. 

[3]  VII.  The  appellant  assigns  as  rever- 
sible error  the  overruling  of  his  motion  to 
increase  the  cost  bond  required  of  the  non- 
resident plaintiff  from  $oO  to  $500.  It  seems 
hardly  necessary  to  say  that  the  amount  of  a 
cost  bond,  if  one  be  required,  is  wholly  with- 
in the  discretion  of  tbe  court,  and  the  ruling 
there  complained  of  is  not  appealable.  It 
may  also  be  added  that,  the  judgment  in 


favor  of  plalntUt  bring  now  afllrmed,  de- 
fendant will  be  relieved  of  any  anxiety  by 
reason  of  the  court's  refusal  to  increase  the 
penalty  of  the  bond. 

Other  assignments  of  error  not  expressly 
mentioned  or  separately  discussed  by  us  are 
necessarily  controlled  by  the  conclusions  we 
have  hereinbefore  announced. 

We  find  no  reversible  error  In  the  record, 
and  the  judgment  below  is  therefore  afiJrmed. 

EVANS,  C.  J.,  and  PRESTON  and  DB 
GRAFF,  JJ.,  concurring. 


WELLS  V.  FLYNN  et  al.    (No.  33173.) 
(Supreme  Court  of  Iowa.    Sept.  30,  1921.) 

1.  Good  will  «=36( I)— Provision  that  vendor 
must  look  to  the  security  of  the  property 
only  Is  valid,  and  precludes  peraonal  liabili- 
ty, exoept  for  the  Initial  payment. 

A  provision  of  a  contract  for  the  purchase 
of  real  estate  and  a  business  that  vendor  "must 
look  to  the  name,  business,  personal  property, 
accounts,  and  real  estate  herein  described  tor 
the  unpaid  balance"  is  valid,  and  is  sufficient 
to  relieve  the  purchaser  from  any  personal  lia- 
bility in  default  of  payment  of  interest  on 
tbe  mortgage,  liens,  insurance  premiums,  and 
taxes. 

2.  Good  will  €=»6(l)— EleotloN  to  sue  at  law 
under  contract  held  not  to  bo  a  recognition 
of  personal  liability. 

A  provision  in  such  contract  that  the  ven- 
dor, in  case  of  default  by  purchaser,  may  fore- 
close in  equity  "or  bring  an  action  at  law"  to 
recover  amount  due,  is  not  a  recognition  of 
personal  liability,  where  it  is  followed  by  the 
clause,  "but  only  to  the  extent  to  which  secur- 
ed parties  are  personally  liable  under  this  con- 
tract" 

Api>eal  from  District  Court,  Polk  County; 
Geo.  A.  Wilson,  Judge. 

The  opinion  sufiSdently  states  the  facts. 
There  was  a  decree  for  plaintiff,  and  the  de- 
fendants appeal.  Affirmed  in  part.  Revers- 
ed in  part 

Sullivan  ft  Snliivan,  of  Des  Moines,  for  ap- 
pellants. 

John  G.  Myerly,  of  Des  Moines,  for  appel- 
lee. 

WEAVER,  J.  On  April  14,  1914,  plaintiff 
and  the  defendants  Flynn  and  McDermott 
entered  into  a  written  contract  by  the  terms 
of  which  the  latter  agreed  to  purchase  from 
the  plaintiff  "the  name,  business,  contracts, 
and  personal  property  of  tbe  L.  J.  Wells 
Livery  &  Antomoblle  Company,"  together 
with  certain  described  real  estate  in  the  city 
of  Des  Moines,  Iowa,  for  the  actual  consider- 
ation of  $80,000,  though  by  agreement  and 
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consent  of  fhe  parties  the  expressed  nom- 
inal consideration  was  $100,000.  Tbe  pnr- 
cbase  price  was  to  be  paid  In  Installments  of 
$20,000  on  tbe  signing  of  the  agreement,  $10,- 
000  on  or  before  July  1,  1917,  $10,000  on  or 
before  July  1,  1919,  and  $5,000  on  or  before 
July  1st  of  each  year  thereafter  until  the 
full  consideration  was  paid.  By  the  terms 
of  the  contract  It  was  further  agreed  that — 

"Should  the  parties  become  involved  in  liti- 
gation over  the  agreement,  or  tbe  enforce- 
ment of  the  lien  thereof,  the  district  court  of 
Polk  county,  on  filing  of  a  petition  in  foreclo- 
sure proceedings,  should  appoint  a  receiver  to 
taiie  charge  of  the  property  and  business  and 
to  hold  possession  of  the  same  until  the  litiga- 
tion be  completed,  or  until  the  unpaid  balanc- 
es, with  interest,  are  fully  paid,  and  all  rents 
and  profits  derived  from  said  business,  personal 
property,  and  real  estate,  less  costs  and  ex- 
penses of  receivership  shall  be  applied  on  the 
unpaid  balances"  secured. thereby. 

This  provision  of  the  contract  Is  accom- 
panied by  tbe  following  clause,  upon  the  prop- 
er construction  and  effect  of  which  this  con- 
troversy principally  turns: 

"It  Is  also  agreed  that  the  taking  of  posses- 
sion under  such  receivership  shall  in  no  man- 
ner prevent  or  retard  the  party  of  the  first  part 
in  the  collection  of  said  unpaid  balances  by 
foreclosure  or  otherwise,  it  being  expressly 
understood  and  agreed  that  tbe  personal  lia- 
bility of  the  parties  of  the  second  part  hereun- 
der is  strictly  limited  to  the  payment  of  forty 
thousand  and  noAOO  dollars'  ($40,000)  on  the 
execution  of  this  contract,  and  party  of  the 
first  part  must  look  to  the  name,  business,  per- 
sonal property,  accounts  and  real  estate  here- 
in described  for  his  security  for  the  unpaid  bal- 
ances amounting  to  sixty  thousand  and  no/lOO 
dollars  ($60,000)." 

On  March  26,  1916,  the  plaintiff  Instituted 
this  action  in  equity  alleging  defendant's  de- 
fault in  payments  accruing  upon  the  contract, 
asking  the  appointment  of  a  receiver,  de- 
manding personal  judgment  against  the  de- 
fendants and  the  foreclosure  of  the  defend- 
•ant's  equity  of  redemption,  and  for  general 
equitable  relief.  No  recover  was  in  fact 
appointed,  but  plaintifC  appears  to  have  en- 
tered into  and  thereafter  held  possession  of 
both  property  and  business. 

Answering  the  petition,  defendants  took  Is- 
sue upon  some  of  tbe  alleged  claims  of  ttie 
plaintiff,  and  further  spedflcally  pleaded  the 
provision  above  quoted  from  the  contract 
with  reference  to  their  personal  liability,  and 
deny  plalntifTs  right  to  recovery  of  a  per- 
sonal Judgment  against  them,  or  either  of 
them.  They  further  allege  that  it  was  the 
express  understanding  and  agreement  of  the 
parties  that  defendants  should  be  chargeable 
with  no  personal  liability  beyond  tbe  initial 
payment,  and  that  for  any  default  in  pay- 
ment of  the  remainder  of  the  agreed  purchase 
price  the  plaintiff  would  look  ulone  to  the  se- 
curity afforded  by  his  lien  upon  the  property, 


and  they  ask  that,  in  case  the  court  should 
hold  such  meaning  and  intent  are  not  fully  ex- 
pressed in  the  writing,  then  that  the  instru- 
ment be  reformed  accordingly. 

The  trial  court,  having  heard  the  evidence 
and  considered  tbe  various  items  in  dispute, 
found  due  to  the  plaintiff  an  unpaid  remain- 
der of  $22,333.74  on  the  contract  price  of  the 
property,  established  tbe  same  as  a  first  lien 
on  such  property,  and  awarded  a  special  exe- 
cution for  Its  collection.  It  was  further 
found  that,  of  the  amount  so  adjudged  due 
and  unpaid,  the  defendants  were  personally 
liable  for  $3,498.22,  and  Judgment  was  en- 
tered against  them  to  that  extent  The  de- 
cree does  not  expressly  disclose  the  items  of 
Indebtedness  constituting  the  amount  of  the 
personal  Judgment,  but  an  examination  of  the 
record  makes  It  reasonably  clear  that  It  in- 
cludes taxes  accumulating  on  the  property 
subsequent  to  the  date  of  tbe  contract.  In- 
surance prraniums  paid  by  the  plaintiff,  and 
interest  accruing  upon  a  mortgage  indebted- 
ness assumed  as  part  of  tbe  purchase  price  of 
the  prc^erty. 

There  was  more  or  less  controversy  over 
the  actual  remainder  left  unpaid  after  giving 
defendants  the  benefit  of  all  proper  items  of 
credit — it  being  the  position  of  the  defendants 
that  the  amount  did  not  exceed  about  $11,- 
000.  We  shall  not  attempt  to  review  the  evi- 
dence upon  this  point,  farther  than  to  say 
that,  whUe  some  of  the  items  are  involved  in 
considerable  uncertainty  and  doubt,  we  are 
satisfied  that  tbe  trial  court's  conduslon  is 
substantially  correct,  and  the  decree  estab- 
lishing the  plaintiff's  lien  and  ordering  a  fore- 
closure should  be  affirmed. 

[1]  The  more  serious  question  is  upon  that 
feature  of  the  decree  which  charges  the  de- 
fendants with  personal  liability  for  the  sum 
of  $3,498.22.  The  theory  upon  which  the  ap- 
pellee relies  in  support  of  this  finding  Is  that 
the  clause  In  tbe  contract  by  which  the  per- 
sonal liability  of  the  defendants  is  "strictly 
limited"  to  the  payment  of  the  Initial  Install- 
ment and  providing  that  the  plaintiff  "must 
look  to  the  name,  business,  personal  property, 
accounts,  and  real  estate  herein  described  for 
his  security  for  the  unpaid  balances  of  $60,- 
000,"  operates  to  relieve  tbe  defendants  from 
personal  liability  for  payment  of  the  princi- 
pal sum  of  $60,000,  and  nothing  more,  and 
that  their  default  in  payment  of  tbe  interest 
on  the  mortgages,  liens.  Insurance  premiums, 
and  taxes  imposes  a  personal  obligation  un- 
affected by  tbe  restrictive  clause.  And  this 
we  conclude  was  the  thought  of  the  trial 
court  la  framing  its  decree. 

In  our  opinion  this  construction  of  the 
contract  cannot  be  sustained.  That  It  Is  com- 
petent for  the  parties  to  a  contract  to  agree 
that  for  the  payment  of  an  indebtedness 
thereby  created  or  assumed  the  creditor  shall 
look  alone  to  a  designated  security  for  his 
payment,  and  not  to  the  pwsonal  liability  of 
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the  debtor  Is  well  settled.  AUlBon  v.  Hollem- 
beak,  138  Iowa,  480,  114  N.  W.  1059;  BaU  v. 
Wyetb,  99  Mass.  889.  If  a  man,  contemplat- 
ing a  purdiase  of  property  of  great  value  on 
deferred  payments,  Is  nnwllllng  to  pledge  his 
personal  liability  beyond  a  limited  amount, 
and  says  to  the  seller: 

"I  will  take  this  plroperty  at  the  price  yoa 
put  upon  it,  proTiding  that  my  personal  liability 
be  limited  to  the  initial  i>ayment  and  for  the 
remainder  you  must  look  alone  to  your  ven- 
dor's lien" 

— and  the  seller  consents  to  the  condition, 
there  Is  no  good  reason  why  the  law  ahonld 
not  recognize  the  validity  of  the  agreement  or 
why  the  courts  should  not  enforce  it  accord- 
ing to  Its  terms.  Such  was  the  purchase  In 
this  case.  Though  it  dealt  with  many  and 
various  items  of  property,  it  was  a  single 
purchase;  and  when  the  defendants  had  dis- 
charged their  personal  liability  by  payment  of 
the  first  Installment  the  contract  in  the  plain- 
tiffs *hands  was  enforceable  against  the  se- 
curity alone.  His  claims  subsequently  aris- 
ing for  taxes,. insurance,  and  interest  are  Iq- 
cldental  to  the  preservation  of  such  secur- 
ity, and  may  properly  be  added  to  the  amount 
for  which  he  may  enforce  such  security;  but 
there  is  no  ground,  legal  or  equitable,  upon 
which  it  may  be  used  to  increase  the  limits 
of  the  personal  liability  of  the  purchaser, 
which  has  not  only  been  definitely  fixed,  but 
has  been  In  fact  discharged  by  full  payment 
A  case  involving  a  somewhat  similar  prin- 
ciple is  found  in  Reed  v.  Cossatt,  153  Pa.- 156, 
25  Atl.  1074,  decided  by  the  Pennsylvania 
court  There  a  promissory  note  was  signed 
by  the  maker  npon  condition  that  if  de- 
fault was  made  in  Its  payment,  the  bolder 
should  look  alone  to  certain  collateral  se- 
curities for  its  collection.  The  note  was  not 
paid  at  maturity,  and,  certain  Interest  hav- 
ing accrued  thereon,  the  holder,  conceiving 
the  idea  that  the  limitation  upon  the  maker's 
Ijersonal  liability  affected  nothing  but  the 
principal  debt,  sued  to  collect  the  interest. 
In  denying  such  recovery  the  court  said: 

"If  the  obligee  did  not  collect  his  semiannnal 
payments,  they  simply  remained  unpaid,  and 
were  a  eonstitnent  part  of  the  entire  sum  of 
prindpal  and  interest  due  at  the  maturity  of 
the  paper.  A*  inch,  the  interest  was  simply 
a  part  of  the  gross  sum  due,  and  was  to  be 
collected  in  the  same  way  as  the  principal." 

So,  also.  In  Johnson  v.  Payne,  11  Neb.  209, 
9  N.  W.  81,  speaking  of  a  claim  by  a  mort- 
gagee for  taxes  paid  on  the  mortgaged  prop- 
erty It  Is  said  that — 

"Whatever  *  *  *  Is  doe  under  the  mort- 
gage at  the  time  of  toredoenre,  indnding  taxes 
so  paid,  coBstltates  but  a  single  and  indivisDde 


demand,  and  cannot  be  separated  and  collected 
by  several  actions." 

And  in  Massachusetts  it  has  also  been  held 
that  there  may  be  a  mortgage  without  per- 
sonal liability  on  part  of  the  mortgagor,  and 
that  an  agreement  for  the  extinguishment 
of  such  personal  liability  is  not  destructive 
of  the  character  of  the  transaction  as  a  mort- 
gage. Cook  V.  Johnson,  165  Mlass.  245,  43  N. 
E.  96. 

Appellee  argues  that  the  closing  words  of 
the  clause  In  the  contract  whldi  speaks  of  the 
unpaid  balances  of  $60,000  Indicates  clearly 
that  It  was  only  as  to  such  principal  that 
personal  llabUity  was  waived;  but  the  point 
is  not  well  taken.  At  the  time  when  the  con- 
tract was  made  and  the  initial  Installment 
paid,  $60,000  was  the  total  "unpaid  balance" 
on  the  purchase  price.  Had  defendants  then 
and  there  paid  the  $60,000,  plaintiff's  in- 
terest or  lien  would  have  been  entirely  ex- 
tinguished. In  that  situation  the  plaintiff's 
agreement  to  waive  the  personal  liability  of 
defendants  for  the  entire  amount  unpaid, 
and  to  look  alone  to  the  security,  left  the 
latter  exposed  to  no  financial  hazard  under 
the  contract,  except  such  as  might  result 
from  plaintiff's  enforcement  of  his  security. 

[2]  Our  attention  is  also  directed  to  an- 
other clause  of  the  contract,  which  provides 
that,  upon  default  made  by  the  defendants 
in  the  performance  of  the  agreement,  the 
plaintiff  was  authorized  to  bring  an  actl(m  at 
law  to  recover  the  amount  due,  or  at  his  op- 
tion could  proceed  by  action  In  equity  to  fore- 
close the  contract  This  right  given  to  plain- 
tiff to  sue  at  law  is  thought  to  be  an  admis- 
sion of  personal  liability;  but  such  conceded 
right  to  BO  sue  and  recover  at  law  Is  care- 
fully guarded  by  adding  thereto  the  words, 
"but  only  to  the  extent  to  whldi  the  secured 
parties  are  personally  liable  under  this  con- 
tract" Instead  of  being  an  admission  by  the 
defendants  against  their  Interest  this  re- 
peated restriction  of  liability  serves  to 
strengthen  the  defendants'  contention  as  to 
the  mutual  understanding  of  the  parties.      . 

Without  further  discussion,  we  think  the 
decree  below,  in  so  far  as  it  sustains  the 
plalntlfTs  claim  for  personal  recovery  from 
the  defendants,  must  be  reversed,  and  the 
relief  granted  to  plaintiff  must  be  limited  to 
the  foreclosure  of  his  Hen  tor  the  sum  found 
his  due.  Special  execntlon  for  that  purpose 
may  issue,  but  the  award  of  general  execu- 
tion against  the  property  of  appellants  is  set 
aside. 

Affirmed  in  part. 

Revised  in  part 

HVANS,  O.  J.,  and  MtBSTON  and  DB 
ORAFF,  JJ.  concorrlos. 


Digitized  by 


Google 


392 


184  NORTHWESTERN  REPORTER 


(Iowa 


BENNETT  v.  PRIMER  et  aT.    (No.  174.) 
(Supreme  Court  of  Iowa.    Sept  28,  19^.) 

1.  Wills  <$=>I84(I)— Will  held  not  rovoked  by 
oodloils. 

Where  the  aecond  of  two  codicils  to  a  will 
referred  to  the  original  will,  and  stated  that  the 
testator  desired  to  change  the  terms  and  pro- 
▼isioos  thereof,  and  that  the  codicil  was  to  be 
annexed  to  and  become  a  part  of  the  will,  and 
established  a  trust  for  a  time  for  certain  pur- 
poses, the  income  of.  which  was  to  be  used  for 
the  care  of  his  wife,  and  to  pay  a  certain 
amount  annually  to  S.,  and  the  first  cudicil  re- 
ferred to  the  will,  and  merely  changed  the 
word  "heir"  to  "children  or  issue,"  the  legal 
effect  of  the  codicils  waa  not  to  revoke  the 
wiU. 

2.  Will*  €=> 1 84(0— Will  not  revoked  by  codi- 
cil, unless  by  conflict  In  terms  or  by  express 
provisions. 

In  order  that  a  codidl  shall  operate  as  a 
revocation  of  any  part  of  will,  it  mast  do  so 
by  express  provision,  or  its  provisions  must 
be  so  inconsistent  with  those  of  the  will  as  to 
exclude  any  other  legitimate  inference  than 
that  of  a  change  in  the  testator's  intention. 

3.  Wills  <»=>476— Will  and  codicil  should  be 
construed  together. 

A  will  and  codicil  should  be  construed  to- 
gether, and  unless  there  is  an  irreconcilable 
conflict  or  discrepancy  between  them,  the  co- 
dicil is  no  more  the  last  expression  of  testator's 
intent  than  if  it  had  been  written  as  a  part 
of  the  original  instrument. 

4.  Wills  <S=>687(5)— Beneficial  Interest  In  trust 
estate  held  merged  with  remainder. 

Where  a  trust  was  created  for  support  of 
testator's  widow  and  for  the  benefit  of  a  niece, 
with  an  estate  in  remainder  to  the  niece  on 
the  widow's  death,  and  conrt  elected  to  take  a 
distributive  share  for  the  widow,  who  was  in- 
sane, at  the  death  of  the  widow,  intestate  with- 
out issue,  the  estate  in  remainder  merged  with 
the  niece's  beneficial  interest  in  the  trust  es- 
tate, giving  her  a  fee. 

Appeal  from  District  Court,  Keokuk  Coun- 
'  ty ;  Chas.  A.  Dewey,  Judge. 

Action  in  equity  to  construe  a  will.  The 
trial  court  construed  the  will  and  codicils 
together,  and  as  claimed  by  plaintiff,  and  by 
defendant  Mattie  M.  Primer,  giving  to  her 
the  estate.  The  other  defendants  appeal 
Affirmed. 

F.  M.  Beatty  and  G.  C.  Heninger,  both  of 
Sigourney,  for  appellants. 

Wiilcockson,  Hamilton  &  XJpdegrafl,  of 
Sigourney,  for  appellee  Bennett. 

Stockman  &  Baker,  of  Sigourney,  and 
John  D.  Denison,  of  Des  Moines,  for  appellee 
Primer. 

PRESTON,  J.  The  property  of  the  deceas- 
ed is  for  the  most  part  real  estate,  about 
100  acres  of  land  in  Keokuk  county,  Iowa, 


and  a  home  place  in  town.  There  was  a 
small  amount  of  money,  and  the  executor 
has  collected  rents  on  the  proiterty  since  the 
death  of  testator.  The  testator,  Benjamin 
H.  Veach,  died  February  13,  1917,  without 
Issue.  His  will,  and  two  codicils,  were  ad- 
mitted to  probate  In  February,  1917,  and 
plaintiff  Bennett  was  appointed  administra- 
tor and  trustee,  in  place  of  Mattie  Stanton 
Primer,  who  bad  filed  a  written  declination 
to  serve,  because  of  ber  residence  In  Calif- 
ornia. Testator  left  a  widow,  EenrletU 
Veach,  who  died  intestate  in  November,  1918, 
without  issue.  Henrietta  was  adjudged  in- 
sane in  July,  1913,  and  committed  to  the 
hospital  at  Mt  Pleasant.  She  was  an  inmate 
of  the  hospital  at  the  time  of  her  husband's 
death,  and  she  died  while  an  inmate.  After 
the  death  of  testator,  and  in  April,  1917,  the 
district  court  elected  for  the  widow  to  take 
the  distributive  share  of  the  estate  of  testa- 
tor, in  lieu  of  the  provisions  of  the  will  and 
codicils  made  In  her  tiehalf.  The  defeAdant 
Mattie  M.  Primer,  formerly  Stanton,  was  a 
niece  of  Henrietta  Veach,  and  for  some  years 
lived  with  testator  and  his  wif&  She  was 
past  30  years  of  age  when  testator  died, 
and  was  32  years  of  age  at  th&  time  this  ac- 
tion was  brought.  She  was  married  in  Oc- 
tober, 1915,  and  has  two  ctilldren,  who  are 
now  living.  The  other  defendants  are  the 
heirs  of  testator,  'some  of  them  brothers, 
sisters,  grandchildren,  and  so  on. 

The  will,  executed  In  1901,  after  providing 
for  payment  of  debts,  etc.,  provides : 

"Second.— I  give  and  bequeath  unto  my  be- 
loved wife,  Henrietta  Veach,  all  my  property, 
both  real  and  personal,  for  the  period  of  her 
natural  life.  She  to  make  use  of  same  for  her 
Bole  use  (and  the  education  of  Mattie  Stanton) 
so  long  as  she  may  live. 

"And  I  hereby  direct  and  wiU  that  after  the 
death  of  my  said  wife  Henrietta  Veach,  the 
remainder  of  said  estate,  both  real  and  per- 
sonal, I  give  and  bequeath  to  Mattie  Stanton 
in  case  she  is  living  at  the  death  of  her  aunt 
Henrietta  Veadi. 

"What  real  property  is  left  to  Mattie  Stan- 
ton shall  not  be  sold  until  she  is  thirty  years 
old,  but  she  shall  have  full  control  of  it.  And 
in  case  the  said  Mattie  Stanton  should  not 
live  and  die  without  heirs,  then  I  dnrect  that 
the  real  property  be  sold  and  the  proceeds 
added  to  what  personal  property  there  may  be. 
The  sum  of  same  to  be  equally  divided  among 
my  nieces,  including  my  wife's  nieces  l>y  what- 
ever name  they  may  bear. 

"I  hereby  appoint  as  executrixes  my  wife, 
Henrietta  Veach,  and  Mattie  Stanton.  1  re- 
quest that  they  be  not  required  to  give  bond  as 
such." 

The  first  codicil,  executed  In  1911,  makes 
but  one  change  in  the  original  will,  and  pro- 
vides: 

"It  is  my  will  that  all  of  the  aforesaid  will 
be  and  remain  as  therein  written,  excepting, 
however,  that  where  the  word  'heir'  appears 
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therein  tliat  aatd  word  be  erased  therefrom 
and  the  word  'children  or  issue'  be  inserted  in 
its  place  and  stead." 

The  second  codidl,  »ecuted  in  August,, 
1914,  about  a  year  after  his  wife  had  been 
committed  to  the  asylum,  omitting  formali- 
ties, provides: 

"Under  date  of  September  5,  1901,  I  made, 
published  and  declared  my  last  will  and  testa- 
ment, in  and  by  which  I  did  bequeath  and  de- 
vise my  property,  and  now  wishing  to  change 
the  terms  and  provisions  of  said  will,  I  now 
change  the  terms  and  provisions  thereof  as 
follows: 

"I.  I  hereby  cancel  the  appointment  of  Hen- 
rietta Veach,  as  an  executrix  of  my  estate,  and 
hereby  nominate  and  appoint  Mattie  M.  Stan- 
ton, or  her  successor  to  be  appointed  by  the 
cvKrt,  as  the  sole  executrix  of  my  last  will. 

"11.  I  give  and  devise  all  of  my  property  to 
Mattie  M.  Stanton  as  my  executrix,  in  trust 
for  the  purposes  and  to  be  disposed  of  as  fol- 
lows: 

"(a)  So  much  of  the  income  of  my  property 
as  is  necessary  shall  be  used  for  the  care,  com- 
fort, support  and  maintenance  of  my  beloved 
wife,  Henrietta)  Teach,  so  long  as  she  shall 
live,  and  I  do  so  order,  will  and  direct. 

"(b)  Out  of  any  remainder  of  the  said  in- 
come and  rentals  arising  from  my  property, 
there  shall  be  paid  yearly  to  said  Mattie  M. 
Stanton  an  amonnt  not  exceeding  five  hundred 
(600)  doUars. 

"(c)  In  the  event  that  the  income  of  my 
property  shall  not  be  sufficient  to  provide  the 
needed  amount  for  the  care,  support  and  main- 
tenance of  my  said  wife,  and  the  said  sum 
above  given  to  Mattie  M.  Stanton,  then  the 
said  Mattie  M.  Stanton  as  executrix  herein, 
shall  be  and  is  hereby  authorized  and  given  full 
power,  at  such  times  and  on  such  terms  as 
she  deems  best,  to  sell  such  part  or  parts  of 
my  real  property  as  shall  be  deemed  by  her 
necessary  to  provide  for  the  said  support  of 
my  wife  and  the  said  provision  made  for  her, 
and  the  additional  amounts  thus  provided  for 
said  purposes. 

"III.  The  provisions  herein  made  for  my 
wife,  Henrietta  Veach,  sball  be  in  lieu  of  dow- 
er and  distributive  share  in  my  estate. 

"rv.  I  hereby  request  that  said  Mattie  M. 
Stanton  shall  not  be  required  to  give  bond  as 
executrix  herein,  except  that  if  any  of  my 
real  estate  shall  be  sold  under  the  provisions 
of  my  will,  then  that  said  executrix  shall  give 
°  bond  in  such  amonnt  as  the  court  shall  deem 
rieht  and  proper  in   the  premises. 

"V.  And  lastly  it  Is  my  desire  that  this  sec- 
ond codicil  be  annexed  to  and  become  a  part 
of  my  said  last  will  and  testament,  the  same 
in  all  respects  as  though  the  provisions  hereof 
had  been  inserted  therein  in  lieu  of  the  original 
provisions  therein  specified." 

The  facts  are  not  disputed,  and  the  trial 
court  found  the  facts  as  before  stated,  and 
ruled  that  the  defendants  other  than  Mattie 
M.  Primer  had  no  Interest  in  the  property, 
and  Judgment  was  rendered  against  them 
for  costs.  The  court  found  for  plaintiff  and 
defendant  Mattie,  as  follows:  That  under 
the  terms  and  provisions  of  the  said  last 
will  and  testament  and  the  codicils  thereto 


of  the  said  Benjamin  H.  Veach,  deceased, 
the  said  testator  devised  to  the  said  Mattie  M. 
Primer  (iiee  Stanton),  in  trust,  the  income 
of  his  ^Toperty  for  the  care,  support,  and 
maintenance  of  his  wife,  Henrietta  Veach, 
and  the  payment  to  the  said  Mattie  M.  Pri- 
mer of  the  sum  of  |500  annually  during  the 
life  of  Henrietta  Veach,  and  so  much  of  the 
corpus  of  his  estate,  after  using  the  said  in- 
come for  such  purpose,  as  should  be  needed 
to  provide  for  sa^d  care  for  his  said  wife 
and  the  payment  of  said  annuity  to  the  said 
Mattie  M.  I*rlmer,  said  trust  to  terminate 
at  the  death  of  said  Henrietta  Veach;  that 
subject  to  the  said  trust  the  said  will  de- 
vises all  of  testator's  estate  to  said  Mattie 
M.  Primer ;  and  that  upon  the  death  of  said 
testator  the  said  Mattie  M.  Primer  becomes 
vested  with  a  fee-simple  title  in  and  to  all 
of  the  estate  of  said  testator.  And  by  ap- 
propriate -order  and  decree  It  directed  the 
administrator  to  proceed  in  the  settlement  of 
the  estate  and  in  accordance  with  the  de- 
cree. 

Appellants'  contentions,  summarized  and 
stated  as  briefly  as  may  be,  are  that  the 
court  erred  In  falling  to  find  that  testator's 
intention  as  to  his  entire  estate  was  express- 
ed in  the  second  codicil — the  claim  being 
that,  because  the  disposition  of  the  property 
there  made  was  Inconsistent  with  the  provi- 
sions of  the  original  will,  said  codicil  super- 
seded and  revoked  entirely  the  original  will, 
and  that  the  Orst  codicil  may  be  disregarded, 
and  that  the  last  codicil  alone  constitutes 
the  last  will  of  testator ;  that  under  the  last 
codicil  the  property  should  go  to  testator's 
heirs,  according  to  the  rules  of  descent;  that 
upon  the  termination  of  the  trust  the  entire 
estate,  under  a  proper  construction  of  the 
codicil,  should  go  to  the  defendants,  heirs 
of  the  testator.  There  is  also  some  sugges- 
tion that  under  the  provisions,  of  the  C9dicll 
a  contingent  remainder  is  devised,  or  the 
limitation  by  way  of  remainder  after  the 
gift  of  the  life  estate. 

[1]  1.  The  principal  argument  is  based 
upon  the  proposition  that  the  last  codicil 
entirely  revokes  and  supersedes  the  original 
will.  It  is  doubtless  true,  as  contended  by 
appellants,  that,  where  there  is  a  conflict 
between  the  terms  of  the  will  and  a  codicil, 
the  codicil  being  the  last  expression,  it  will 
govern ;  but  it  does  not  follow  that  the  origi- 
nal will  la  necessarily  revoked.  Manifestly 
testator  desired  and  intended  to  make  some 
changes  by  the  codicU.  That  was  the  very 
purpose  of  it.  It  is  probable  that  one  of  the 
objects  In  making  some  change  was  because 
of  the  changed  conditions  In  regard  to  his 
wife,  Henrietta.  It  Is  thought  by  appellants 
that  a  subsequent  will  or  codidl  disposing 
of  the  entire  estate  in  a  different  manner  re- 
vokes the  former  will.  The  argument  pro- 
ceeds up<Hi  the  assumption  that  the  entire 
estate  Is  disposed  of  by  the  codicil  and  in  a 
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different  manner;  but  It  will  be  observed  that  [ 
the  original  will  gives  a  life  estate  to  the 
widow,  and  the  only  provision  anywhere  dis- 
posing of  the  remainder  Is  found  in  the  orig- 
inal wilL  The  last  codicil  establishes  a 
trust  for  a  time  and  for  certain  purposes, 
the  Income  to  be  used  to  care  for  his  wife 
and  a  certain  .amount  to  Mattle  Stanton. 
This  was  the  purpose  and  scope  of  the 
codldL  Furthermore,  both  codicils  refer 
to  the  will,  and  the  'expressions  therein 
fairly  show,  we  think,  that  It  was  not 
testator's  Intention  to  revolie  the  original 
will,  and  the  legal  effect  of  the  codicils  is 
not  to  revoke  It.  The  first  codicil  makes  no 
change,  exc^  to  change  the  word  "heir"  to 
"children  or  Issue."  The  last  codicil  refers 
to  the  original  will,  and  states  that  be  de- 
sires to  change  the  terms  and  provisions 
thereof;  that  the  said  codicil  be  annexed  to 
and  become  a  part  of  his  said  will,  and  so 
on. 

[2,  S]  A  codldl  does  not  necessarily  revoke 
the  provisions  of  the  will  of  which  it  becomes 
a  part.  Ordinarily,  It  republishes  and  re- 
alBrms,  and  Is  to  be  construed  with  it  as 
one  entire  instrument,  and  does  not  revoke, 
unless  by  some  plain  direction,  or  by  force 
of  the  clear  Import  of  language  In  some  In- 
consistent or  repugnant  provision.  In  order 
that  a  codicil  shall  operate  as  a  revocation 
of  any  part  of  a  will.  In  the  abs«ice  of  ex- 
pressed words  to  that  effect,  its  provisions 
must  be  so  inconsistent  with  those  of  the 
will  as  to  exclude  any  other  legitimate  In- 
ference than  that  of  a  change  in  the  testa- 
tor's intention.  It  la  fundamental  that  a  will 
and  codicil  should  be  construed  together,  and 
unless  there  is  an  irreconcilable  conflict  or 
discreitancy  between  them,  the  codicil  is 
no  more  the  last  expression  of  testator's  in- 
tent than  if  it  had  been  writtai  as  a  part  of 
the -original  Instrument.  Numerous  anthor- 
Itles  are  cited  on  these  several  propositions, 
and  others,  but  it  is  clear  to  us  that  appel- 
lants' contention  as  to  the  revocation  cannot 
be  sustained,  and  we  shall  not  prolong  the 
dlscnssion  in  reference  thereto. 

2.  A  brief  analysis  of  the  original  will  is 
that  it  provided  for  payment  of  debts ;  a  life 
estate  to  Henrietta  and  for  her  use,  and  the 
education  of  Mattle  Stanton,  as  long  as 
Henrietta  should  live;  at  death  of  Henrietta, 
remainder  to  Mattle  Stanton,  if  Mattle 
should  be  alive  at  Henrietta's  death,  other- 
wise to  Mattie's  heirs;  but,  if  Mattle  is  alive 
when  Henrietta  dies,  then  Mattle  to  have 
the  remainder  of  the  estate  and  control  of  It, 
but  not  to  sell  It  until  she  is  30  years  old; 
shotdd  Mattle  die  before  Henrietta,  without 
beirs,^  the  remainder  left  at  Henrietta's 
death  to  be  divided  among  the  nieces  of 
Benjamin  and  Henrietta;  appoints  both 
Henrietta  and  Mattle  executors.  The  first 
codicil  changes  the  word  "heir,"  as  before 
stated.    The  second  codldl  leaves  the  pro- 


visions as  to  payment  of  debts  as  In  the 
original  will  and  makes  the  following  chang- 
es: Mattle  appointed  sole  executrix ;  gives 
all  the  property  to  Mattie,  as  sole  execu- 
trix, in  trust  for  the  purpose  of  supporting 
Henrietta  during  her  life  from  the  Income; 
Mattle  to  have  $500  annually  out  of  the  bal- 
ance of  the  Income,  and  rentals,  if  sufficient; 
if  not,  Mattie  to  sell  so  much  as  may  be  nec- 
essary. It  contains  the  expressed  intention 
that  It  shall  become  a  part  of  the  original 
will,  etc  Construing  the  three  instruments 
together  as  one,  there  is  given  to  Mattie, 
execntriz,  as  trustee,  a  particular  estate  for 
the  llfQ  of  Henrietta,  with  power  of  aliena- 
tion, if  necessary ;  the  trust  estate  is  seized 
to  the  use  of  Henrietta  and  Mattie,  for  wp- 
port  of  Henrietta  and  the  annual  payi^it 
to  Mattie  during  the  life  of  Henrietta;  if 
Mattie  should  predecease  Henrietta,  without 
children  or  issue,  the  property  was  to  be  sold 
and  divided  among  the  nieces  of  testator  and 
his  wife  at  the  wife's  death ;  if  Mattle  should 
predecease  Henrietta,  leaving  children  or 
issue,  the  estate  and  remainder  vested  in 
Mattie  should  go  to  her  children  or  issue  at 
Henrietta's  death ;  if  Mattie,  with  or  without 
issue,  should  outlive  Henrietta,  she  would 
take  the  estate  and  remainder,  limited  as 
to  the  sale  until  she  should  reach  80  years. 
The  conditions  in  regard  to  children  or  Issue 
of  Mattie,  as  to  her  age,  are  out  of  tibe  case, 
and  need  not  be  considered,  since  she  has 
children,  and  she  is  past  30,  and  such  condi- 
tions oclsted  at  the  time  of  testator's  death. 
[4]  Plalntur  Bennett,  aa  trustee,  took  the 
particular  estate  for  the  life  of  Henrietta, 
charged  with  benefits  to  her  and  Mattle, 
and  with  power,  for  the  life  of  Henriet- 
ta; but  the  court,  for  Henrietta,  elect- 
ed to  take  her  distributive  share  in  the 
estate  In  lieu  of  the  provisions  made 
for  her  in  the  wUL  So  tliat  at  Henrietta's 
death  Intestate  without  issue,  Mattie's  estate 
in  remainder  merged  with  her  beneficial  in- 
terest in  the  trust  estate,  thus  giving  her  the 
fee.  Because  of  the  election  for  the  widow, 
her  death,  and  the  other  conditions  existing 
at  the  death  of  testator  before  stated,  there 
was  an  acceleration  and  merger.  The  trus- 
tee holds  the  legal  title  merely  to  perform 
the  duties  imposed  by  the  trust,  and  Is  not 
the  holder  of  a  beneficial  interest  21  Cor- 
pus Juris,  1087,  states  the  rule  thus : 

"It  is  generally  held,  althou^  there  it  an- 
thority  to  the  contrai7,  that  whenever  the 
legal  and  equitable  estates  in  the  same  land 
become  united  in  the  same  person  the  equitable 
is  merged  in  the  legal  estate,  unless  it  is  the 
intention  of  the  party  in  whom  they  unite,  or 
manifestly  to  his  interest,  or  essential  to  the 
ends  of  justice,  or  necessary  to  protect  the 
rights  of  an  innocent  third  party,  or  necessary 
to  carry  out  the  purposes  and  intentions  of  the 
donors,  that  th«  estate  should  be  kept  sepa- 
rate." 
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Xone  of  tbese  exceptions  obtain  In  the  In- 
stant case.  It  was  to  Mattle's  Interest  that 
the  estates  should  merge.  Sherlock  ▼. 
Thompson,  167  Iowa,  1,  148  N.  W.  1036,  Ann. 
Cas.  1917 A,  1216.  3  Corpas  Jnrls,  208 ;  EUs- 
worth  College  v.  Emmett  Oounty,  166  Iowa, 
52,  60,  135  N.  W.  594,  42  L.  B.  A.  (N.  S.)  630. 
See  also,  as  having  a  bearing,  lingo  r. 
Smith,  174  Iowa,  468,  166  N.  W.  402. 

We  shall  not  again  review  these  and  the 
other  cases.  We  are  of  c^lnlon  that  the 
trial  court  rightly  construed  the  will,  and 
the  decree  Is  affirmed. 

EVANS,  G.  X,  and  WBAYBR  aad  DB 
GRAFF.  JJ.,  ooncar. 


PURFIELD  V.  SCHLEICHER.    (No.  71.) 

(Supreme  Court  of  Michigan.    Oct  8,  1921.) 

LaadloN  and  teaaat  <B=9l52(4)— LeMoa^s  spM* 
MoatioM  held  not  la  aeoord  with  losMr**  oon- 
traot  to  build  store  froot  satisfactory  to  lot- 
aoe. 

Under  a  lessor's  covenant  to  Install  a  store 
front  satistactorr  to  lessee,  lessor  could  not 
be  compelled  to  build  according  to  lessee's  spec- 
ifications, providing  for  fronts  on  both  front 
aod  side  streets,  though  the  building  of  a 
front  on  the  side  street  was  a  necessary  inci- 
dent, where  the  changes  proposed  for  the  side 
street  were  substantial  and  expensive. 

Appeal  from  Circuit  Court,  Washtenaw 
Connty,  in  Chancery;  George  W.  Sample, 
Judge. 

Salt  by  William  P.  Parfleld  against  Fred- 
erick G.  Schleicher.  Decree  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Argued  before  STBERB,  a  J.,  and 
MOOEBi  WIEST,  FELLOWS,  8T0NK, 
CLARK,  BIRD,  and  SHARFE,  JJ. 

Arthur  Brown,  of  Ann  Arbor  (E.  B,  Sun- 
derland, of  Ann  Arbor,  «f  counsel),  for  ap- 
pellant 

Caranaugb  &  Bnrke,  of  Ann  Arbor  (Henry 
C.  Bogle^  of  Detroit,  of  connsel),  for  appellea 

CLARK,  J.  Die  bill  seeks  qpedflc  per- 
formance of  a  covenant  In  a  lease  of  the 
first  floor  'and  basement  of  a  store  boUdlng 
for  a  term  of  approximately  10  years.  The 
covenant: 

"And  the  said  party  of  the  first  part  [the  de- 
fendant] further  agrees  to  InstiUl,  at  his  own 
expense,  before  September  1,  1910,  a  new  mod- 
em store  front  complete,  consisting  of  two 
show  windows,  with  tiled  entrance  and  inclosed 
backs,  and  of  a  design  satisfactory  to  the 
said  second  party  [the  plaintiff],  the  said  second 
party,  however,  to  pay  the  said  first  party  10 
per  cent  per  annum  of  the  entire  cost  of  said 
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Improved  front  and  after  the  completion  of  Hie 
same  dnring  the  contlnnance  of  this  lease.  Pay- 
ment to  be  made  in  monthly  installments  and 
paid  at  the  time  the  monthly  rent  is  paid  to 
said  first  party." 

The  building  was  on  the  comer  at  Liberty 
and  Fourth  streets  In  Ann  Arbor,  facing 
Liberty  street  Originally  It  was  of  two 
stories,  having  eight-inch  brick  walls.  Lat- 
er a  third  story  was  added.  The  walls  were 
somewhat  cracked  by  settling.  Other  ten- 
ants used  the  upper  stories.  About  Septem- 
ber 8,  1919,  plaintiff  obtained  from  an  ar- 
chitect plans  and  specifications  for  the  store 
front,  satisfactory  to  him,  and  submlitted 
them  to  defendant,  requesting  construction. 
Defendant  consulted  a  builder,  who  advised 
that  the  proposed  front  would  cost  more 
than  $3,000.  The  store  property  had  cost 
$5,500.  DefendajQt  refused  the  front  pro- 
posed. 

Defendant's  principal  objections  ■wen: 
The  proposal  was  too  expensive,  beyond  the 
cost  contemplated;  the  plan  called  for  the 
removal  of  a  brick  pier  at  the  comer  and 
the  substitution  of  a  steel  column,  with  con- 
sequent shoring  to  support  the  upper  stories, 
risk  incident  thereto,  and  the  Invasion  of 
an  upper  stury ;  and  the  construction  of  two 
fronts,  one  on  each  street,  was  requested. 

The  bill  prayed: 

"A  decree  requiring  the  defendant  to  specific- 
ally perform  die  said  contract  in  respect  to 
the  construction  of  said  store  front  by  at  once 
taking  steps  to  install  a  store  front  substantial- 
ly like  the  store  front  so  designed,  planned,  and 
specified  by  the  plaintiff." 

The  trial  court  found: 

'^  am  of  the  opinion  that  the  plaintiff  is  not 
entitied  to  the  relief  asked.  The  testimony 
of  witness  Pipp  that  he  was  called  by  the  plain- 
tiff, after  the  plaintifF  had  entered  into  the  lease 
in  question,  to  prepare  plana  and  specifications 
of  a  double  front  facing  on  East  Liberty  street, 
stands  uncontradicted.  I  do  not  believe  the 
lease  entered  into  contemplated  a  front  to  be 
built  on  Liberty  street  and  another  front  to 
be  constructed  on  Fourth  avenue. 

"The  specifications  provide:  'Cornice:  Box 
around  I-beam  lintels  on  both  Liberty  street 
and  Fourth  avenue  fronts,  framing  all  work  as 
shown.'  'Before  ordering  structural  steel  the 
mason  contractor  shall  verify  all  dimensions  and 
determine  siae  and  exact  location,  and  Bhali 
check  walls  of  both  fronts  for  steel  location  of 
present  lintels  at  Liberty  street  front'  Thus  It 
seems  to  me  that  in  contemplation  of  the  plain- 
tiff he  is  demanding  that  a  double  front,  or 
two  fronts  comprising  show  windows,  shall  be 
placed  in  said  building,  when  as  a  matter  of 
fact  it  would  seem  tliat  the  lease  does  not  com- 
prehend such  action  by  the  defendant" 

The  bill  was  dismissed.  Plaintiff  has  ap- 
pealed. 

Plaintiff  c<Mitends  that  this  Is  a  "satisfac- 
tion contract,"  that  no  materials  were  nam* 


»For  other  casas  ie«  laine  topic  and  KST-NOUBSR  In  ail  Ksr-Numbered  DiseaU  and  Index** 


Digitized  by 


Google 


396 


184  NORTHWBSTEBN  KBPOHTER 


(Micb. 


ed,  that  there  was  no  limit  of  coet,  and  that 
the  design  was  to  be  satisfactory  to  him. 
He  testified: 

'1  could  dictate;  the  contract  would  allow 
me  to.  I  can  dictate  an;  old  thing  I  want  to, 
and  Mr.  Sclileicber  was  liable  for  it;  that  is 
the  way  the  contract  reads." 

And  he  further  contends  that  this  con- 
tract Is: 

"One  where  the  personal  taste,  feeling,  sensi- 
bility, fancy,  or  individual  judgment  of  the  par- 
ty to  be  satisfied  are  especially  involved. 
•  •  •  It  is  •  ♦  •  •  with  him  purely  a  per- 
sonal matter,  of  which  he  is  made  the  sole 
judge.  It  is  his  right  to  say  whether  he  is 
satisfied  or  not;  it  cannot  be  left  to  another 
to  say  that  he  ought  to  be  satisfied" 

— citing  Wood  Reaping  &  Mowing  Machine 
C!o.  v.  Smith,  GO  Mich.  565,  16  N.  W.  906, 
45  Am.  R^.  67;  United  States  Electric  Fire 
Alarm  Co.  v.  Big  Rapids,  78  Mich.  67,  43  N. 
W.  1030;  Housding  v.  Solomon,  127  Mich. 
654,  87  N.  W.  57;  Isbell  v.  Anderson  Car- 
riage Co.,  170  Mich.  304,  136  N.  W.  457; 
Schmand  v.  Jandorf,  175  Mich.  88,  140  N.  W. 
996,  44  L.  R.  A.  (N.  S.)  680,  Ann.  Cas.  1915A, 
746;  Holton  v.  Monarch  Motor  Car  Co.,  202 
Mich.  271,  168  N.  W.  539;  McCarren  v.  Mc- 
Nulty,  7  Gray  (Mass.)  139 ;  Bamett  T.  Beggs, 
206  Fed.  256,125  O.  0.  A.  455. 

Defendant  contends  that  plaintiff  must  be 
denied  relief  here  prayed  because:  (1)  The 
proposed  plans  and  specifications  are  not  In 
accordance  with  the  contract  (2)  The  plain- 
tiff has  not  acted  In  good  faith.  (3)  Spe- 
cific performance  of  this  agreement  may  not 
be  granted.    The  remedy  is  at  law. 

We  think,  as  did  the  trial  court,  that  the 
proposed  plans  and  specifications  were  not 
in  accordance  with  the  contract  The  find- 
ing above  quoted  as  to  "two  fronts"  Is  criti- 
cized, and  counsel  for  plaintiff  insist  that 
the  building  of  a  front  or  show  window  on 
l!\)urth  street  was  but  a  necessary  incident 
to  constructing  a  store  front)  on  this  corner 
building.  Buti  the  changes  proposed  for  the 
Fourth  street  side  were  substantial,  expen- 
sive, involving  the  enlargement  of  the  win- 
dow there  and  the  construction  of  a  ••front" 
This,  as  pointed  out  by  the  trial  court,  was 
recognized  by  the  architect  It  was  beyond 
the  contract 

Though  unnecessary  to  a  decision  of  the 
case,  we  may  in  passing  express  doubt  tibat 
the  installing  of  the  steel  column  with  its 
incidents  above  set  forth  can  be  claimed  in 
good  faith  to  be  within  the  contemplation 
of  the  contract  It  is  therefore  unnecessary 
to  consider  further  the  question  of  good 
faith.  And  we  need  not  determine  whether 
this  contract  is  of  the  class  claimed  by  plain- 


tiff, nor  whether  specific  performance  might 
be   decreed. 

The  decree  is  affirmed,  with  costs  to  de- 
fendant 


\ 

HARRINGTON  v.  OTSEGO  COUNTY 
BOARD  OF  SUP'RS.    (No.  345.) 

(Supreme  Court  of  Michigan.    Oct  8,  1921.) 

Certiorari  «=»60— Writ  dismissed,  wbara  ao  rt- 
turn  by  Judge  to  whom  directed,  and  bo  effort 
made  to  ssonra  one. 
Where  no  return  to  a  writ  of  certiorari 

by  the  judge  to  whom  it  was  directed  was  made, 

and  no  effort  shown  to  secure  one,  the  writ  will 

be  dismissed. 

Certiorari  to  Circuit  Court;  Otsego  Coun- 
ty; Guy  B.  Smith,  Judge. 

Application  by  William  A.  Harrington  for 
a  writ  of  mandamus  against  the  Otsego 
Ciounty  Board  of  Superrlaors.  Am>UcatiOD 
dailed,  and  relator  brings  certiorari.  Writ 
dismissed. 

Argued  before  STEBRB,  a  3.,  and 
MOORE,  FELLOWS,  WIEST,  STONE, 
CLARE,  and  BIRD,  JJ. 

W.  A.  Harrington,  of  Gaylord,  for  appel- 
lant. 

W.  I/.  Townseud,  Pros.  Atty.,  of  Gaylord  (C. 
S.  Rellley,  at  Detroit  of  cou&sd),  for  appel- 
lee. 


MOORB,  J.  The  relator  presented  a  claim 
against  the  board  of  supervisors.  It  was 
disallowed.  Instead  of  apiiealing  to  the  cir- 
cuit court  (see  section  2300,  C.  L.  1816),  the 
relator  applied  to  the  circuit  court  for  a  writ 
of  mandamus  to  compel'  the  board  of  super- 
visors to  allow  his  claim.  After  a  return 
and  full  hearing  the  circuit  Judge  denied  the 
application  for  a  writ  of  mandamus.  Upon 
the  appllcatlmi  of  the  rriator  a  writ  of  cer- 
tiorari was  issued  out  of  this  court  directed 
to  the  circuit  judge,  for  the  purpose  of  re- 
viewing the  proceedings. 

The  record  does  not  show  that  the  atten- 
tion of  the  circuit  judge  has  been  called  to 
the  issuance  of  the  writ  of  certiorari,  nor  has 
he  made  any  return  thereto,  and  the  only  re- 
turn in  court  is  a  return  made  by  the  clerk 
of  the  copy  of  the  files  and  records  in  said 
cause.  The  attention  of  the  relator  was  called 
to  the  situation  by  the  clerk  of  this  court  as 
early  as  July  22,  1921,  and  there  Is  nothing 
in  the  record  to  Indicate  any  effort  to  secure 
a  return  from  the  circuit  judge. 

Under  these  circumstances  this  court  feel:< 
compelled  to  dismiss  the  writ  of  certiorari. 
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Ai^ed  before  STEERI!,  0.  J.,  and 
MOORE,  WIBST,  PEI.IX>WS,  STOND, 
BIRD,  and  SHABPB,  JJ. 

Henry  Sc  Heniy,  of  Alpena,  for  appelant 
I.  S.  Canfield,  of  Alpena,  for  appellee. 
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KREFT  V.  GREAT  LAKES  STONE  &  LIME 
CO.    (No.  16.) 

(SapreiM  Court  of  Biichigui.    Oct  S,  lOSa.) 


1.  Master  and  servant  4=»288(40)-^legllg«iioe 
in  instntetlng  aarvaat  nalns  dynamite  lield  for 
Jury, 

In  an  action  under  the  Survival  Act  for 
death  of  a  servant  who  received  injuries  result- 
ing in  death  when  tamping  dynamite  Into  drill- 
ed holes  with  a  long  stieli,  whether  master  prop- 
erly warned  and  instructed  decedent  as  to  the 
proper  manner  of  tamping  the  dynamite  held 
for  the  jnry. 

2.  Maatnr  and  servant  «s>l57  —  Warning  re- 
quired. 

Adequate  instruction  and  warning  to  be 
given  a  servant  as  regards  dangers  of  his  worlc 
is  such  as  a  man  of  good  common  sense  with 
ordinary  intelligence  and  prndence  would  deem 
necessary  to  give  the  very  man  he  is  instruct- 
ing or  warning,  and  it  might  require  a  much 
higher  degree  of  Instruction  to  some  child  or 
boy  of  immature  mind  than  it  woold  in  the 
case  of  an  adult  experienced  man,  and  in  warn- 
ing and  instmcting  a  servant  the  master  has 
the  right,  and  it  is. his  duty,  to  consider  and 
act  upon  his  own  tcnowledge  of  the  servant's 
experience  or  his  want  of  the  same. 

3.  (Master  and  servant  «=s>l57  —  Charge  on 
warning  of  danger  from  use  of  dynamite  held 
proper. 

In  an  action  under  the  Survival  Act  for 
damages  for  death  of  servant,  court  did  not  err 
in  charging  that  mere  general  warning  as  to 
the  danger  to  be  apprehended  from  the  use  of 
dynamite  would  not  be  sufficient,  but  there  must 
be  some  specific  warning  and  instruction  as  to 
the  exact  use  of  the  dynamite  that  was  to  be 
placed  in  the  holes  in  question  that  would  satis- 
fy the  requirements  of  the  law  as  to  the  giving 
of  notice  or  warning. 

4.  Master  and  servant  <@=>263(l  1, 14)— Burden 
of  proof  concerning  negligence  In  warning 
and  contributory  negligence. 

In  action  under  the  Survival  Act  for  damag- 
es for  death  of  servant,  plaintiff  has  the  burden 
of  proving  defendant's  failure  to  adequately 
warn  and  instruct  in  the  use  of  explosives,  and 
willful  negligence  would  be  a  complete  defense, 
but  in  proving  the  latter  element  the  burden  is 
npon  the  defendant 

5.  Master  and  servant  «s»l50(2)— Servants 
tbould  be  fully  Instructed  at  to  use  of  dyna- 
■Ne. 

0%ere  is  always  danger  in  the  handling  of 
dynamite,  end  workmen  employed  in  using  it, 
if  not  already  ittrare  of  the  danger,  should  be 
fnUy  informed  concerning  it 

Error  to  Circolt  Court,  Alpena  County; 
Frank  Emeridc,  Judge. 

Action  by  Bertha  Plrsch  Kreft,  administra- 
trix of  the  estate  of  Frederick  Firsch,  de- 
ceased, against  the  Qreat  Lakes  Stone  &  Lime 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 


SHARPE,  J.  Defendant  nsks  reversal  of 
a  judgment  entered  on  a  verdict  for  plaintiff 
In  an  action  to  recover  damages  for  the"  death 
of  plaintiff's  intestate  while  In  defendant's 
employ.  The  assignments  of  error  raised  sub- 
stantially the  same  questions  presented  to  the 
trial  court  on  a  motion  for  a  new  trial.  His 
opinion  in  denying  such  motion  so  well  states 
the  facts  and  the  law  applicable  thereto  that 
we  adopt  it  as  our  own: 

"The  plaintifl's  intestate,  Frederick  Firsch, 
was  killed  on  July  22,  1918,  by  the  premature 
explosion  of  a  charge  of  dynamite  wliich  he 
was  assisting  in  placing  in  position  for  use  in 
carrying  on  the  business  of  the  defendant  in 
quarrying  stone  at  its  plant  on  the  Lake  Huron 
shore  in  Alpena  county. 

"The  method  employed  by  the  defendant  was 
to  drill  to  a  considerable  depth  a  series  of  holes 
in  a  line  at  a  proper  distance  back  from  the 
edge  of  the  excavation  of  the  quarry,  load  these 
holes  with  dynamite,  and  explode  the  same  by 
electricity. 

"In  this  operation  there  were  two  sets  or 
gangs  of  men  employed,  the  'drillers,'  who  drill- 
ed the  holes  to  be  subsequently  loaded  or  charg- 
ed with  dynamite,  with  which  latter  work  the 
drillers  had  nothing ,  whatever  to  do,  and  the 
'blasters,'  who  placed  and  pushed  with  a  pole 
when  necessary,  the  sticks  of  dynamite  into 
the  holes  at  the  proper  depth  and  position  to 
be  exploded. 

"On  the  morning  of  the  day  of  his  death  the 
deceased  was  taken  from  his  work  at  'plug 
drilling'  in  the  bottom  of  the  quarry  by  the 
foreman  of  the  'blasters'  and  put  to  work  as- 
sisting such  foreman  in  loading  drill  holes  with 
dynamite.  In  pushing  the  dynamite,  with  a  pole 
provided  for  that  purpose,  into  the  fifth  or  sixth 
hole,  an  explosion  occurred  which  caused  the 
death  of  Mr.  Firsch  a  few  hours  afterward  in 
the  ambulance  which  had  come  out  from  Al- 
pena to  remove  him  to  the  hospital  in  town. 

"This  action  is  brought  under  the  Survival 
Act  [Comp.  Laws,  i§  1238^-12408]  to  recover 
damages  for  the  alleged  negligence  of  defendant 
resulting  in  the  death  of  plaintiff's  intestate, 
and  the  sole  ground  of  negligence  submitted 
by  the  court  to  the  jury  was  the  claimed  failure 
of  defendant  to  instruct  its  employee  as  to  the 
proper  handling  of  dynamite  when  being  placed 
or  pushed  into  place  in  the  drill  holes,  or  to 
warn  or  caution  him  of  the  danger  attending 
the  same. 

"Mr.  Firsch,  a  young  man  SO  years  of  age  at 
the  time  of  his  death,  owned  and  carried  on  a 
small  farm  situate  about  five  miles  from  the 
plant  of  defendant  In  the  fall  of  1917  he  had 
worked  at  the  quarry  at  duties  not  connected 
with  blasting,  except  upon  one  occasion  which 
will  be  referred  to  hereafter,  and,  returning  in 
the  spring  of  1918,  he  had  worked  at  and  about 
drilling  until  haying  time,  when  he  was  away  on 
his  farm  for  a  while,  returning  to  work  at  the 
quarry  on  the  morning  of  July  22. 
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"Mr.  Cooley,  the  foreman  In  charge,  stated  In 
his  testimony  what  occurred  on  that  morning  as 
follows: 

"  'A.  On  the  morning  of  July  22,  Monday 
morning,  Mr.  Firsch  had  retamed  to  work  aft- 
er being  absent  for  a  week  or  10  days.  I  met 
him  at  the  foot  of  the  bluff  about  the  middle 
of  the  quarry,  and  he  asked  me  what  I  had  for 
him  to  do.  I  says,  "Fred,  go  over  to  No.  2 
shovel  and  drill  whatever  big  stones  is  laying 
alongside."  I  says,  "I  will  be  over  that  way 
after  a  little,"  •  •  •  and  I  went  over, 
•  *  •  and  we  went  np  the  hill  and  we  start- 
ed loading.  We  loaded  the  first  hole,  and  we 
loaded  the  second  hole,  and  on  the  third  hole  I 
began  to  think  that  the  pole  was  being  bandied 
a  little  reckless,  and  I  said,  all  I  said  to  Fred- 
erick, I  says,  "Frederick,  handle  the  pole 
careful,"  I  says,  "take  it  easy;  we  have  got 
lots  of  time,"  and  we  went  on  about  our  load- 
ing. 

"  'Q.  Did  he  obey  your  instructions  in  that 
regard?  A.  He  obeyed  my  instructions  until 
the  pole  went  down  tiie  hole  at  the  time  of  the 
explosion. 

"  'Q.  On  that  morning  state  whether  or  not 
he  used  the  tamping  pole  at  any  time  without 
your  express  instructions?  A.  After  that  first 
instruction  I  gave  him  be  didn't.  Whenever  the 
pole  went  down  in  the  hole  I  asked  it  to  go — 
asked  him  to  let  it  down.' 

"As  to  the  experience  of,  and  warnings  given 
to,  Mr.  Firsch  in  the  short  time  the  latter  work- 
ed at  the  quarry  in  the  fall  of  1917,  Mr.  Cooley 
testified  that  Mr.  Firsch  worked  for  a  few  days 
at  "plug  drilling,'  but  mostly  at  other  work. 

"  'Q.  During  the  faU  of  1917  I  will  ask  yon 
to  state  whether  or  not  Mr.  Firsch  did  any 
tamping  on  the  hill.  A.  The  fall  of  1917  Mr. 
Firsch  helped  me  on  one  blast  *  *  •  Mr. 
Firsch  handled  the  tamping  pole  probably  for 
three  holes  on  the  dynamite.  I  remember  call- 
ing him,  "Oome  and  take  the  pole  until  he 
(Weise)  gets  back."  He  came  over  and  took 
the  pole,  and  we  started  loading  the  first  hole, 
and  I  didn't  see  where  it  was  necessary,  the 
way  he  was  handling  the  pole,  to  give  him  any 
instructions  on  that  shot.  He  handled  the  pole 
very  gently.  He  only  helped  me  load  two  or 
three  holes  in  that  one  shot.' 

"These  two  occasions,  one  in  1917  and  the 
other  on  July  22,  1918,  are  the  only  ones  when 
deceased  was  required  to  do  or  did  any  work 
in  placing  or  pushing  the  dynamite  into  the 
drill  holes  in  the  limestone  cliff  of  the  quarry. 

"And  the  foregoing  testimony  of  Mr.  Cooley, 
defendant's  foreman  and  witness,  and  the  testi- 
mony of  plaintiff's  witness  Ellsworth,  embraces 
the  whole  case  as  to  what  instructions  and 
warnings  were  or  were  not  given  to  deceased, 
and  the  meritorious  question  on  this  motion 
is:  'Was  the  subject  of  defendant's  duty  and 
liability  in  regard  to  such  instructions  and 
warnings  properly  submitted  to  the  jury?' 

[I]  "First  The  testimony  of  Cooley  and  Ells- 
worth raised  en  issue  that  was  necessarily  for 
the  jury,  and  not  the  court.  If  it  be  admitted 
that  Foreman  Cooley  warned  or  instructed  de- 
ceased in  exactly  the  words  as  testified  by  him, 
and  as  assumed  by  the  court  in  the  charge  that 
he  did,  it  still  would  remain  a  question  for  the 
jury  whether  such  instmctiona  were  adequate 
or  sufficient. 

"This  proposition  should  be  kept  in  mind 
while  considering  many  of  the  question*  raised 


on  this  motion,  particularly  as  to  the  rejection 
by  tbe  conrt  of  certain  requests  to  charge  pre- 
ferred by  defendant. 

[2]  "Second.  Such  issue  was  submitted  to  the 
jury  by  the  court  under  instructions  of  the  fol- 
lowing substance:  In  the  first  place  the  jnry 
was  most  emphatically  told  that  the  only 
ground  of  negligence  submitted  to  them,  or 
which  they  should  consider  at  all  in  reaching  a 
verdict,  was  the  asserted  failure  of  defendant 
to  properly  instruct  deceased  in  the  use  of  dyna- 
mite placed  or  pushed  into  the  drill  holes,  or 
to  warn  him  of  the  danger  of  improperly  han- 
dling the  same.  And  in  this  connection  the  jury 
was  further  told  that  Mr.  Cooley  in  warning 
and  instructing  Firsch  had  the  right,  and  it 
was  his  duty,  to  consider  and  to  act  apon  his 
own  knowledge  of  Firsch's  experience,  or  his 
want  of  the  same,  gained  from  the  fact  that 
Firsch  during  his  whole  employment  at  the 
plant,  both  in  1917  and  1918,  had  been  employed 
solely  under  the  immediate  superriaion  and  di- 
rection of  Cooley. 

"The  court  said: 

"'Adequate  instruction  and  adequate  warn- 
ing is  such  instruction  and  such  warning  as  a 
man  of  good  common  sense,  with  ordinary  in- 
telligence and  prudence  would  deem  necessary 
to  give  to  the  very  man  he  was  instructing  or 
warning.  It  might  require  a  much  higher  de- 
gree of  instruction  to  some  child  or  boy  of  im- 
mature mind  than  it  would  in  the  caae  of  an 
adult  experienced  man. 

"  'In  this  case  it  would  be  such  warning  as 
a  man  of  ordinary  prudence  and  intelligence 
would  deem  suitable  to  give  to  Mr.  Firsch,  hav- 
ing in  view  what  experience  or  knowledge  he 
knew  Firsch  possessed  about  the  use  of  dyna- 
mite and  its  particular  use  in  this  place  and  for 
this  purpose. 

"  'His  experience  and  knowledge  or  his  want 
of  experience  and  knowledge  should  be  con- 
sidered by  the  person  who  purposes  to  give  and 
who  does  give  this  warning  and  instruction.' 

"Tliis  covers,  in  my  opinion,  the  subject-mat- 
ter of  defendant's  twelfth  and  thirteenth  re- 
quests to  charge  and  its  seventeenth  reason  on 
this  motion. 

[3]  "Again,  some  criticism,  and  an  allegation 
of  error  is  assigned  upon  that  small  part  of  the 
charge  dealing  with  the  subject  of  'general,'  or 
'specific'  warnings  and  instructions  set  forth 
in  defendant's  seventh  reason,  namely: 

"  'But  I  charge  you,  gentlemen  of  the  jnry, 
that  mere  general  warning  as  to  the  danger 
to  be  apprehended  from  the  use  of  dynamite 
would  not  be  sufficient. 

"  'It  must  be  some  specific  warning  and  in- 
struction as  to  the  exact  use  of  the  dynamite 
that  was  to  be  placed  in  these  holes  that  would 
satisfy  the  requirements  of  the  law  as  to  the 
giving  of  notice  or  warning.|| 

"I  approve  the  above  even  standing  alone. 
Taken  in  connection  with  the  remainder  of  what 
was  said  by  the  court  on  the  same  subject  and 
the  illustration  given,  it  is  fair  and  correct  in 
my  judgment. 

[4]  "The  jury  was  also  charged  that  plaintiff 
had  the  burden  of  proving  defendant's  failure  to 
adequately  warn  and  instruct  plaintiff  in  the 
use  of  explosives,  and  that  his  own  'willful'  neg- 
ligence would  be  a  complete  defense,  but  that  as 
to  proving  the  later  element  tli*  burden  was  u^ 
«n  tiie  defendant. 
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"The  inry  most  have  been  Impressed  from  the 
langnafe  of  the  conrt  that  they  should  not  con- 
aider  for  Muj  purpose  the  subject  of  the  Work- 
men's Compenaation  Law  [Comp.  Laws,  {{ 
542S-6496]  nor  the  question  of  an  incompetent 
foreman,  or  'qnick'  dynamite. 

"In  considerint  defendant's  thirteenth  reason 
it  is  well  to  remember  that  'ping  drilling*  is  not 
at  all  like  the  work  of  placing  or  'pushing'  these 
heavy  charges  of  dynamite  in  the  .drill  holes  on 
the  upper  cliff. 

"In  defendant's  fourteenth,  fifteenth,  and  six- 
teenth reasons  on  this  motion  its  position 
seems  to  Ve  that,  because  the  foreman's  helper 
(Firsch)  was  not  required  to  use  the  pole  in 
pushing  down  a  stick  of  dynamite  until  direct- 
ed to  do  so  by  Cooley,  the  latter's  instruction, 
or  command  'Whenever  the  pole  went  down  in 
the  bole  I  asked  it  to  go,  asked  him  to  let  it 
down,'  to  *use  the  tamping  pole,'  amounted  to 
a  sufficient  instruction  or  direction  as  to  how 
to  use  it    I  do  not  agree  with  this  contention. 

"The  remaining  requests  to  charge  set  forth 
in  defendant's  motion  were  properly  refused 
because  they  assume  as  established  disputed 
questions  of  fact" 


[I]  There  la  always  danger  In  tbe  handling 
of  dynamite,  and  workmen  employed  In  nslng 
it,  if  not  already  aware  of  the  danger,  should 
be  fully  Informed  concerning  it.  TJils  coun- 
sel for  tbe  defendant  concede,  but  insist  that 
tbe  deceased  knew  all  about  It,  and  that  tbe 
admonition  of  Cooley  to  "handle  the  pole 
careful"  was  all  that  the  oocaslon  required. 
While  Flrscb  was  familiar  witb  tbe  use  of 
dynamite  In  Masting  when  bnt  a  small  stidt 
was  used,  we  cannot  say  as  a  matter  of  law 
that  he  had  such  knowledge  of  the  danger  of 
tamping  it  in  a  deep  bole  with  a  large  pole 
as  relieved  Cooley  from  the  duty  of  giving 
bim  specific  instructions  as  to  tbe  care  to  be 
used  and  tbe  danger  incident  to  a  want  of 
sudi  care.  No  Question  of  assumption  if  risk 
or  oimtrlbntory  negligence  is  presented. 
While  tbe  case  is  a  dose  one  on  tbe  facts,  we 
think  It  was  for  tbe  Jury,  and  that  it  was 
properly  submitted  to  tbem. 

Tbe  following  authorities  dted  by  counsel 
for  tbe  plalntur  are  instructive  as  to  the  duty 
of  a  master  to  warn  a  servant  of  dangers  in- 
cident to  tbe  employment:  Smith  v.  Penin- 
sular Car  Works,  60,  Mich.  501,  27  N.  W.  662, 
1  Am.  St  Rep.  542;  Ribich  v.  Lake  Superior 
Smelting  Co.,  123  Mich.  401,  82  N.  W.  279,  48 
L.  R.  A.  649,  81  Am.  St  Rep.  215;  Adams  v. 
Grand  Rapids  Refrigerator  Co.,  160  Mich. 
590,  125  X.  W.  724,  27  L.  R.  A.  (N.  S.)  953, 136 
Am.  St  Rep.  454,  19  Ann.  Cas.  1152;  Hos- 
king  V.  Cleveland  Iron  Mining  Co.,  163  Mich. 
538,  128  N.  W.  777;  Borkowskl  v.  American 
Radiator  Co.,  165  Mich.  266,  130  N.  W.  640; 
Baldwin  on  Personal  Injuries  (2d  Ed.)  |  347 
et  seq.;  28  Cyc.  1166, 1166;  18  R.  C.  L.  e6&- 
567. 

Tbe  judgment  Is  affirmed. 


BROCKWAY  V.  MICHIGAN  MUT.  HAIL  INS. 
CO.    (No.  86.)* 

(Supreme  Court  of  Mldiigan.    Oct  8,  1921.) 

1.  Insnranoe  «s»392(7)— Aets  of  lotoror  hold 
act  to  eoaotltuto  waiver  of  HaMlity  while  pol- 
icy was  suspended. 

The  acceptance  by  a  mutual  hail  insurance 
company  of  premiums  for  several  years  in  ar- 
rears on  a  suspended  policy  and  reinstating  it, 
subsequently  returning  a  premium  for  another 
year,  held  not  to  constitute  a  waiver  of  the 
provision  of  the  contract,  so  as  to  render  the 
defendant  liable  for  loss  incurred  while  tbe 
p<^cy  was  suspended. 

2.  Insuranoo  <s=>392(7)— Party  paying  up  past- 
due  Installments  on  suspended  policy  held  not 
entltlod  to  collect  loss  daring  suspension. 

Where  insured  paid  premiums  to  a  mutual 
ban  insurance  company  for  three  years,  and 
was  notified  by  letter  that  premiums  for  suc- 
ceeding years  had  been  placed  with  a  justice 
of  the  peace  for  collection,  and  he  paid  no 
attention  thereto,  bnt  on  the  day  following  a 
loss,  without  informing  Insarer  thereof,  ho  paid 
Ills  arrearage  premiums  and  got  the  policy  re- 
instated, held,  that  he  could  not  recover  in  view 
of  policy  provision  against  liability  during  sus- 
pension. 

Moore,  Wiest,  and  Bird,  JJ.,  dissenting. 

Error  to  Oircnlt  Court,  Genesee  County; 
Fred  W.  Brennan,  Judge. 

Action  by  Marlon  Brockway  against  the 
Michigan  Mutual  Hail  Insurance  Company. 
Directed  verdict  for  plaintifT,  an4  defendant 
brings  error.    Reversed,  without  new  trial. 

Argued  before  STEEiRE,  0.  J.,  and 
MOORE,  FELLOWS,  WIEST,  STONB, 
GLARE,  BIRD,  and  SHARPK,  JJ. 

Thomas  F.  Stockton,  of  Flint  (Klnnane, 
Black  &  Leibrand,  at  Bay  City,  of  counsel), 
for  appellant 

Witbey  &  Fre^nan,  of  Flint,  for  appellee. 

MOORB,  J.  In  tills  case  plaintUt  reoovflr- 
ed  a  verdict  tor  $500  by  direction  of  tbe 
Judge,  given  to  tbe  Jury. 

The  defendant  is  an  insurance  company 
organized  under  the  laws  of  Michigan.  The 
plaintiff  is  tlM  owner  of  a  farm  In  Genesee 
county,  and  a  member  of  the  defendant  com- 
pany. Plainttff  paid  bis  assessments  for 
1912,  1918,  and  1914,  but  did  not  pay  tbem, 
except  as  hereinafter  stated,  for  tbe  years 
1916,  1916,  1917,  and  1918,  claiming  that  he 
had  no  notice  of  these  asseesments.  Tbe 
four  assessments  for  1915,  1916,  1917,  and 
1918  were  sent  by  tbe  defendant  to  a  Justice 
of  the  peace  at  Flushing  for  collection,  and 
defendant  notified  the  plaintiff  of  its  action, 
and  that  If  they  were  not  paid  suit  would 
be  brought  The  Justice  sent  no  notice  to 
plaintiff  and  suit  was  not  brought 


^=>For  other  estaa  see  same  topic  and  KBY-NUMBBR  tn  all  Key-NuBbared  Dlgota  and  ladexea 
•Rehearing  denied  December  22. 1921. 
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On  Jnly  14,  1919,  plaintiff  had  a  loss  by 
balL  On  July  15th  he  drove  to  Lansing,  and 
went  to  defendant's  office,  and  paid  to  Mrs. 
Ethel  M.  Oettle,  defendant's  clerk,  the 
amount  claimed  against  him  for  the  years 
1915,  1916,  1917,  and  1918;  total,  $13.80. 
When  plaintiff  called  at  defendant's  office 
on  July  16th,  Mrs.  Gettle  Informed  him  that 
Mr.  Oarher,  the  defendant's  secretary,  was 
out  of  the  city.  Mrs.  Gettle  and  the  defend- 
ant are  not  agreed  as  to  what  was  said  when 
the  assessments  were  paid. 

On  February  29,  1920,  Qlalntlfl  commenced 
this  suit  The  defendant  pleaded  the  gener- 
al issue,  and  gave  notice  that  the  policy  had 
lapsed  on  account  of  the  failure  to  pay  as- 
sessments. When  both  parties  rested,  plain- 
tiff moved  for  a  directed  verdict  for  $500, 
for  the  reason  that  defendant  had  waived 
the  suspension  of  the  policy  by  accepting 
the  assessments  and  not  returning  them. 
The  court  granted  the  motion.  This  ruling 
of  the  court  is  the  only  error  assigned.  The 
defendant  retained  the  money  paid  to  Mrs. 
Gettle,  and  still  retains  it 

In  article  12  of  the  charter  of  defendant 
company  Is  the  following: 

"Notice  of  assessment  shall  be  mailed  to  the 
last  known  post  office  address  of  each  member 
on  or  before  November  1st  of  each  year  when 
an  assesament  is  called.  All  assessments  shall 
be  a  lien  on  the  property  insared  antil  said 
assessments  are  paid." 

The  defendant  claims  he  did  not  receive 
any  notice  of  assessments  which  he  did  not 
pay  promptly. 

Section  2  of  the  by-laws  reads: 

"Sec.  2.  The  secretary  may  cancel  or  sus- 
pend a  policy,  or  any  part  thereof,  for  the 
noncompliance  of  any  of  the  laws  of  the  com- 
pany or  for  the  nonpayment  of  an  assessment 
after  the  expiration  of  80  days  from  the  date 
of  the  notice  of  the  same:  Provided,  however, 
that  before  a  policy  can  be  canceled  for  afore- 
said causes  tlie  insured  shall  be  given  10  days' 
notice,  in  which  to  establish  to  the  president 
and  secretary  the  injustice  of  the  cancellation." 

We  are  unable  to  find  any  provision,  ei- 
ther In  the  charter  or  the  by-laws,  as  to 
what  the  effect  will  be  of  a  suspension  of  a 
member  for  nonpayment  of  assessments.  It 
is  conceded  that  no  formal  entry  was  made 
upon  the  books  of  the  company  of  an  order 
of  suspoision.    Connsel  for  appellant  say: 

"We  claim  that  this  Judgment  cannot  be  af- 
firmed without  overruling  Williams  v.  Albany 
City  Insurance  Co.,  19  Mich.  461,  2  Am.  Rep. 
95,  and  Hill  v.  Insurance  Co.,  129  Mich.  144, 
88  N.  W.  S92,  which  are  absolutely  controlling 
of  the  instant  case." 

An  examination  of  the  first  case  will  show 
that  the  policy  involved  was  a  marine  insur- 
ance policy,  and  that  the  question  of  assess- 
ments and  the  effect  of  nonpayment  thereof 
was  not  involved.    The  case  of  HlU  r.  In- 


snrance  Co.,  129  Mich.  144,  88  N.  W.  892, 
Is  easily  distinguishable  from  the  Instant 
case,  in  that  the  defendant  did  not  retain 
the  money  which  was  paid  to  it  after  the 
loss  occurred,  but  promptly  returned  It  to 
the  plaintiff. 

The  law  is  well  settled  that  the  conrts  do 
not  favor  forfeitures,  and  a  provision  for 
forfeiture  will  be  strictly  construed,  >nd 
courts  will  find  a  waiver  upon  slight  evi- 
dence, when  the  equity  of  the  daim  is  In 
favor  of  the  insured.  Lyon  v.  Travelers' 
Insurance  Co.,  55  Mich.  141,  20  N.  W.  829, 
54  Am.  Rep.  354;  Jones  v.  Life  Assurance 
Co.,  120  Mich.  211,  79  N.  W.  204;  Lord  v. 
National  Protective  Society,  129  Mich.  836, 
88  N.  W.  876;  Staffan  v.  Clgarmakers'  Union, 
204  Mich.  1,  169  N.  W.  876.  The  case  before 
us,  instead  of  being  controlled  by  the  cases 
cited  by  the  appellant,  is  more  like  the  cases 
of  Farmers'  Mutual  Fire  Ins.  Co.  v.  Bowen, 
40  Mich.  147;  Elmandorph  v.  Insurance  Co., 
91  Mich.  36,  61  N.  W.  926;  Towle  v.  Insur- 
ance Co.,  91  Mich.  219,  51  N.  W.  987;  Dick 
V.  General  Assembly  of  Order  of  the  Ama- 
ranth, 150  Mich.  215,  113  N.  W.  1125;  Relm- 
old  V.  Fire  Ins.  Co.,  162  Mich,  at  page  73,  127 
N.  W.  17;  Lazton  v.  Mutual  Fire  Ins.  Co., 
168  Mich.  448, 134  N.  W.  467. 

29  Cyc.  194,  reads:       i 

"It  generally  constitutes  a  waiver  of  the 
right  to  avoid  the  contract  of  insurance  so  as  to 
declare  a  forfeiture,  where  the  society,  with 
knowledge  of  the  existence  of  gronnds  of  avoid- 
ance or  forfeiture,  nnconditionaUy  accepts  dues 
or  assessments  from  the  member  in  question, 
at  least  where  the  society  retains  the  money 
thus  paid,  even  though  it  was  received  and  re- 
tained after  the  death  of  the  assured." 

In  the  case  of  Phenix  Ins.  Co.  r.  Tomlin- 
son,  125  Ind.  84,  25  N.  E.  126,  9  L.  R.  A. 
317,  21  Am.  St  Rep.  203,  the  question  arose 
concerning  the  payment  of  a  loss  which  had 
occurred  while  the  premium  note  was  still 
due  and  unpaid.  The  itollcy  contained  this 
provision: 

"In  ease  th«  assured  fails  to  pay  the  premi- 
um note,  or  order,  at  the  time  spedfled,  then 
this  policy  shall  cease  to  be  in  force,  and  re- 
main null  and  void  during  the  time  said  note, 
or  order,  remains  unpaid  after  its  maturity, 
and  no  legal  action  on  the  part  of  this  company 
to  enforce  payment  shall  be  construed  as  reviv- 
ing the  policy.  The  payment  of  the  premium, 
however,  revives  the  policy  and  makes  it  good 
for  the  balance  of  its  term." 

The  case  shows  that  the  premium  note 
was  paid  after  the  loss,  and  the  money  ac- 
cepted and  retained  by  the  company.  Jus- 
tice Elliott,  In  rendering  the  opinion,  said 
in  i>art: 

"It  is  established  law  that  the  right  to  de- 
clare forfeiture  of  a  policy  for  the  nonpayment 
of  premiums  may  be  waived,  and  that  the  waiv- 
er may  be  manifested  by  conduct  as  well  as 
by  words.    •    •    •    This  general  rule  is  too 
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firmly  satUed  to  be  ahaken,  ao  that  the  only 
question  which  is  here  open  to  controTeray 
is  whether  the  company  did  waire  the  right  to 
forfeit  the  policy  by  an  acceptance  of  the  preml- 
nm  after  the  loss  had  occurred." 

He  then  considers  some  cases  cited  by  the 
Insurance  company-  and  calls  attention  to 
the  difference  between  the  cases  so  cited 
and  the  one  that  Is  being  constrned,  saying: 

"For  the  reason  that  in  those  cases  the  pre- 
mium notes  were  shown  to  be  unpaid  at  the 
time  of  the  loss,  and  it  did  not  appear  that 
the  insnrance  company  had  subsequently  ac- 
cepted payment,  while  here  there  was  an  ac- 
ceptance of  the  premium  after  the  loss  occur- 
red. •  •  •  We  cannot  perceive  any  solid 
ground  upon  which  it  can  be  held  that  an  in- 
surance company  may  accept  payment  of  the 
entire  premium  after  ■  loas  baa  occurred,  and 
yet  escape  payment  of  the  loss.  By  accept- 
ing payment,  it  affirmed  the  Talidity  of  the 
policy  and  tacitly  asserted  that  the  policy  was 
in  force  from  the  time  it  was  executed.  ♦  •  ♦ 
It  is  a  principle  of  wide  sweep  that  forfeitures 
are  not  favored,  and  withia  the  siiirit  of  this 
principle  such  cases  as  this  clearly  fall.  •  ♦  • 
For  It  is  but  Just  that  the  company,  having 
accepted  the  entire  premium  after  the  occur- 
rence of  the  loss,  should  yield  the  considera- 
tion for  which  the  premium  was  paid.  It  is 
not  just  that  the  company  should  retain  the 
premium  and  give  no  value  in  return.  •  •  • 
We  have  studied  with  care  the  eases  referred 
to  by  the  appellant's  counsel,  and  we  cannot 
regard  them  as  sustaining  the  position  counsel 
assume,  for  we  do  not  believe  that  in  any  of 
them  is  the  doctrine  asserted  that  under  such 
a  policy  as  that  before  us  the  insurance  com- 
pany may,  with  knowledge  of  the  loss  and  no- 
tice that  the  assured  is  affirming  the  validity  of 
the  policy,  accept  and  retain  the  entire  premi- 
um and  yet  refuse  to  pay  the  loss." 

In  the  case  before  us  the  insurance  com- 
pany has  received  and  retained  the  fuU 
amonnt  of  money  it  would  have  received  -U 
the  plaintiil  bad  received  notice  of  the  as- 
sessments and  paid  them  promptly. 

Judgment  Is  affirmed,  with  costs  to  the 
appellee. 

WIEST  and  BIRD,  JJ.,  concurred  with 
MOORE,  J. 

SHARPEi,  J.  I  cannot  concur  In  the  fore- 
going opinion.  A  verdict  was  directed  for 
plaintiff.  The  proofs  mast  therefore  be  con- 
sidered in  the  light  most  favorable  to  de- 
fendant. I  find  the  following  facts  to  be 
established,  and  note  wherein  there  is  any 
dispute: 

(1)  The  defendant  Is  a  mutual  company; 
Its  ability  to  pay  claims  being  dependent 
upon  Its  collection  of  assessments. 

(2)  On  March  14,  1912,  plaintiff  applied 
for  membership,  and  a  certificate  was  is- 
sued, protecting  him  against  damage  by  hall 
to  the  amount  of  $700. 

<8)  By  the  terms  of  this  certificate  ttie 
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defendant  reserved  the  right  to  cancel  it 
"at  any  time  upon  good  and  suffldent  rea- 
son." The  by-laws,  which  it  la  conceded  be- 
came a  part  of  the  contract,  provided  that: 

"The  secretary  may  cancel  or  auspend  a 
policy  or  any  part  tiiereof  •  •  *  for  the 
nonpayment  of  an  assessment  after  the  ex- 
piration of  30  days  from  the  date  of  the  notice 
of  the  same." 

(4)  Assessments  are  made  as  of  November 
Ist  in  each  year.  Notice  thereof  Is  to  be 
given  the  members  by  mall.  The  plaintiff 
paid  Us  assessments  for  1912,  1913,  and 
1914.  Notice  of  assessment  for  1915  was 
duly  mailed  to  him.  He  claims  he  did  not  re- 
ceive it.  On  May  1,  1916,  the  secretary  sus- 
pended the  policy  of  plaintiff  for  nonpay- 
ment. It  was  not  canceled.  While  assess- 
ments were  not  made  against  him  In  1916, 
1917,  and  1918,  notices. thereof  were  mailed 
to  bira.  He  claims  he  did  not  receive  them. 
He  had  the  right  to  have  the  suspension  re- 
moved at  any  time  by  payment  of  the 
amount  of  the  delinquent  assessmenta  He 
admits  receiving  a  letter  in  March,  1919, 
notifying  him  '  that  a  statement  of  the 
amounts  owing  by  him  had  been  gent  to  a 
justice  of  the  peace  at  Flushing  for  collec- 
tion.   He  paid  no  attention  to  It. 

(5)  On  July  14,  1919,  plaintiff  sustained 
a  loss  by  hail.  The  following  day  he  went 
to  the  office  of  the  secretary  in  Lansing  and 
paid  to  Mrs.  Gettle,  the  employee  in  charge 
thereof,  the  assessments  for  1915,  1916,  1917, 
and  1918.  The  secretary  was  not  present 
.Mrs.  Oettie  testified  that  plaintiff  was  on  the 
list  of  suspended  members ;  that  he  "said  he 
wanted  to  be  reinstated";  that  after  pay- 
ment he  said,  "Now,  if  I  had  a  loss,  I  would 
be  paid,"  to  which  she  rolled,  "No,  but  if 
yon  have  a  loss  to-morrow,  you  noti^  us, 
and  we  vdll  take  care  ol  you."  She  farther 
testified: 

"And  then  it  dawned  on  me  possibly  that  Mr. 
Brockway  had  a  loss.  I  said  to  him,  'Have  you 
had  a  loss  by  bail?'  and  he  answered,  'We  have 
not  even  had  any  rain.'" 

The  plaintiff  admits  that  he  did  not  in- 
form Mrs.  Gettie  of  his  loas.    He  testified: 

"I  paid  the  $13.30,  because  I  wanted  to  get 
my  insurance  under  my  policy.  I  would  not 
have  paid,  if  I  had  not.  I  would  have  kept 
my  money  in  my  pocket." 

(6)  The  plaintiff's  name  was  again  placed 
on  the  list  of  active  members.  A  notice  of 
the  1919  assessment  was  mailed  to  him.  He 
remitted  a  post  office  order  therefor.  As 
suit  by  him  was  then  threatened,  the  secre- 
tary, on  his  attention  being  called  to  It,  re- 
turned the  order  to  plaintiff,  saying  that 
hedid- 

"not  think  it  Quite  right  to  take  your  asaeaa- 
'  ment  this  year,  when  yon  had  a  bad  loss  and 


Digitized  by 


Google 


i02 


184  NORTHWESTERN  REPORTER 


(Micb. 


could  not  recorer,   on  account  o{  b«in;  four 
years  In  arrears,  when  storm  hit  your  crops." 

[1]  Under  these  facts,  I  do  not  think  plain- 
tiff was  entitled  to  recover.  We  must  not 
lose  sight  of  the  distinction  between  the  sus- 
pension of  a  policy  and  its  cancellation.  If 
suspended,  a  member  has  the  right  to  be- 
come reinstated  at  any  time  by  paying  all 
delinquent  assessments.  If  bis  policy  has 
been  canceled,  a  new  application  must  be 
made,  and  a  new  policy  issued.  The  doctrine 
of  walyer  Is  based  on  something  said  or 
done  by  the  insurer,  or  its  failure  to  do  some 
act  which  It  was  Its  duty  to  do  to  avoid  a 
waiver,  by  reason  of  which  the  Insured  is 
led  to  believe  that  he  is  still  recognized  as  a 
member  and  entitled  to  rights  under  his 
policy.  Staffan  v.  Cigarmakers'  Union,  204 
Mich.  1,  7,  169  N.  W.  876.  What  did  the  de- 
fendant say  or  do,  or  omit  to  say  or  do,  on 
which  this  plaintiff  relied  to  his  disadvan- 
tage? It  accepted  payments  of  the  assess- 
ments delinquent  on  his  policy  and  reinstat- 
ed it  at  his  request.  It  sent  him  notice  of 
the  1919  assessment.  When  be  remitted 
therefor,  the  secretary  returned  it  to  him 
for  the  reason  stated.  How  can  It  be  said 
that  these  acts  constitute  such  a  waiver  as 
renders  the  defendant  liable  for  a  loss  In- 
curred while  the  policy  was  suspended? 

[2]  Plaintiff's  failure  to  pay  rendered  him 
subject  to  suspension.  He  was  suspended 
in  May,  1816.  He  had  no  rights  after  sus- 
pension until  he  became  reinstated.  Edger- 
ly  V.  Ladles  of  the  Maccabees,  185  Mich.  148, 
162,  151  N.  W.  692.  He  tendered  payment, 
and  asked  to  be  and  was  reinstated.  While 
he  at  that  time  concealed  the  fact  that  he 
had  suffered  a  loss  during  the  period  of  his 
suspension,  it  would  have  been  incumbent 
on  the  defendant  to  accept  such  payment  and 
reinstate  htm,  notwithstanding  such  loss. 
He  thereby  became  protected  against  future 
losses.  It  cannot  be  said  that  he  r^ed  on 
bis  reinstatement  as  entitling  him  to  re- 
cover for  a  loss  during  the  period  of  bis 
suspension.  He  had  no  legal  right  to  a  re- 
covery, and  payment  to  him  would  have 
worked  'a  hardship.  If  not  a  fraud,  upon  the 
members  who  would  have  been  called  upon 
to  contribute  thereto.  The  language  of  Mr. 
Justice  Grant  in  Hill  v.  Farmers'  Mutual, 
etc.,  Co.,  129  Mich.  141,  144,  88  N.  W.  392, 
394,  is  pertinoit: 

"It  was  the  duty  of  the  plaintiff  t«  pay.  He 
agreed  that  bis  policy  and  all  rights  under  it 
should  be  suspended  while  he  was  in  default 
Under  the  rnl^g  of  the  court,  this  right  of  sus- 
pension is  valueless  to  the  company,  because 
any  insured  would  pay  bis  back  premiums  after 
a  loss,  if  by  so  doing  he  could  reinstate  his  in- 
Kirance  and  collect  bis  loss.  This  is  not  a 
reasonable  construction  of  this  contract  of  iii- 
snranee." 


The  conclusion  reached  Is  lo  harmony  with 
the  rule  laid  down  In  Williams  v.  Albany 
City  Ins.  Co.,  19  Mich.  451,  2  Am.  R^.  95, 
and  in  the  case  Just  quoted  from.  I  cannot 
but  feel  that  the  opinion  of  Mr.  Justice 
MOORE  squarely  overrules  these  cases.  I 
have  examined  with  care  the  decisions  on 
which  he  relies.  They  are  easily  distinguish- 
ed, if  we  but  bear  in  mind  the  distinction 
between  the  suspension  of  the  policy  of  a 
member  of  a  mutual  company  and  an  act 
of  the  officers  by  which  a  cancellation  or 
forfeiture  of  the  rights  of  the  Insured  is 
claimed  to  have  been  effected. 

The  judgment  should  be  reversed,  with 
costs  to  defendant,  and  no  new  trial  ordered. 

STEERE,  O.  J.,  and  STONE,  iELLOWS, 
and  CLARK,  JX,  concorred  with  SHARPS,  J. 


EBkRT  V.  PARLE  et  ax.    (No.  57.) 

(Supreme  Court  of  Michigan.    Oct  8,  1921.) 

Veadcr  and  purobaser  «=>!  70— Vendor  forfelt- 
Isg  cotitraot  held  not  entitled  to  proceeds  of 
crops. 

Where  in  a  vendor's  suit  to  forfeit  the  con- 
tract for  vendee's  default  it  was  stipulated 
that  the  tenant  should  deposit  the  proceeds 
of  crops,  to  be  treated  as  a  tender  by  the  ven- 
dee on  the  debt,  and  judgment  of  forfeiture 
was  entered  giving  vendee  right  to  redeem 
within  certain  time  by  payment  of  a  sum  stat- 
ed, otherwise  giving  vendor  a  judgment  tor 
the  amount  in  default,  the  time  for  redemption 
having  expired  without  vendor  accepting  the 
tender  or  vendee  paying  the  clerk,  the  vendor 
was  not  entitled  to  the  deposit  by  the  tenant, 
notwithstanding  a  condition  of  the  soles  con- 
tract that  crops  should  be  subject  to  a  lien  in 
favor  of  the  vendor. 

Appeal  from  Circuit  Court,  Macomb  Coun- 
ty, In  Chancery;  James  O.  Tucker,  Judge. 

Suit  by  Edmund  L.  Ebert,  assignee  of 
Charles  R.  dark  and  another,  against  Wal- 
ter J.  Parle  and  wife.  Decree  for  plaintiff 
forfeiting  contract  selling  land  vrlth  right 
In  defendants  to  redeem  within  60  days,  and 
from  an  order  that  rent  money  from  crop 
sold  by  defendant's  tenant  and  deposited 
under  stipulation  be  paid  to  the  defoidants, 
the  plalntifT  appeals.    Affirmed. 

Argued  before  STEBRE,  O.  J.,  and 
MOOKE,  FELLOWS,  WIBST,  STONE, 
CLARE,  BIRD,  and  SHARPS,  JJ. 

Elmer  H.  Qroefsema,  of  Detndt,  for  appel- 
lant 

Robert  D.  Heitsdi,  of  Pontiac,  for  appel- 
lees. 

MOORE,  J.  On  the  15tb  day  of  October, 
1918,  defendants  Parle  purchased  from  plain- 
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tlfTa  aaslgnon  on  land  contract  a  farm  con- 
sisting of  about  210  acres.  The  conslderatloD 
was  $1»,000,  of  which  som  H^B26  was  paid 
when  the  contract  was  ezecuteid.  The  contract 
calls  for  a  $500  payment  on  the  principal  on 
the  IStfa  of  Norember,  1918,  and  each  year 
thereafter  ontil  fully  paid,  with  6  per  cent. 
Interest,  payable  aemlannnaUy.  Tba  usual 
tax,  insurance,  and  repair  clauses  are  In- 
cluded. Ou  Kovember  IS,  1919,  $500  was 
paid  on  principal  and  $126.23  Interest.  On 
January  27,  1920,  $139.75  was  paid  as  in- 
terest   No  farther  payments  were  made. 

A  notice  of  forfeiture  of  the  land  contract 
was  served  upon  Mr.  and  Mrs.  Parle,  at  what 
date  does  no|t  appear,  but  presumably  In 
June,  1920. 

Mr.  and  Mrs.  Parle  had  a  tenant  on  the 
farm.  July  1,  1920,  the  plaintiff  commenced 
a  proceeding  before  a  circuit  court  commis- 
sioner to  dispossess  the  tenant.  Serylce  was 
had  upon  him  and  his  wife,  but  the  record 
does  not  show  that  defendants  were  made 
parties  to  this  proceeding. 

We  now  quote  from  the  record  of  the  cir- 
cuit court  commissioner: 

"Testimony  offered  by  plaintiff  that  the 
amount  of  the  initallmenta  overdue  under  land 
contract  and  owing  by  Walter  J.  Parle  was 
$695.73.  Defendant  O.  Henry  Oravea  stated 
that  be  would  confess  judgment  upon  the  con- 
dition that  plaintiff  enter  into  an  agreement 
whereby  he  might  remain  on  the  premises  as 
tenant  of  the  plaintiff.  Plaintiff  thereupon 
agreed  to  give  defendants  another  lease,  and 
with  the  consent  of  both  plaintiff  and  defend- 
ants judgment  was  entered  against  the  de- 
fendants." 

On  July  30,  1920,  the  bUl  of  complaint  in 
this  case  was  filed,  in  which  It  was  averred: 

"And  that  no  suit  or  proceeding  at  law  has 
been  had  or  taken  for  the  "recovery  or  collec- 
tion of  the  amount  due  and  owing  to  plaintiff 
on  the  said  articles  of  agreement  or  any  part 
thereot" 

The  prayer  of  the  bill  in  substance  was: 

"First.  The  defendants  be  required  to  pay 
up  tlie  amount  of  money  due  on  the  contract 

"Second.  In  case  of  failure  to  make  such 
payment,  that  the  eqnity  of  the  defendants  be 
Hold  to  satisfy  snch  debt;  that,  in  case  snob 
balance  does  not  provide  sufficient  funds  with 
which  to  pay  up  the  amount  owed  by  the  de- 
fendants, then  that  plaintiff  have  a  judgment 
for  the  balance  and  have  execution  for  the 
collection  thereof." 

No  copy  bf  the  land  c<atract  was  attached 
to  the  bill  of  complaint  Later  this  was 
done,  and  in  the  contract  Is  the  following 
provision: 

"It  is  further  hereby  mutually  agreed  by 
and  between  the  parties  hereto  that  any  crops 
raised  on  said  farm  or  shares  thereof  or  rent- 
als which  second  parties  shall  receive  there- 
from shall  be  subject  to  a  Hen  in  favor  of  first 
parties  in  the  nature  of  a  chattel  mortgage, 
securing  the  payment  of  any  amounts  which 


may  become  due  on  this  contract  daring  the 
year  that  said  crops  are  raised  or  snch  rentals 
are  earned,  and  if  the  said  second  parties  be- 
come in  arrears  on  this  contract,  any  crop, 
shares,  or  rentals  earned  shall  be  subject  to 
said  chattel  mortgage  libn  until  such  arrears 
are  paid  In  full.  First  parties  shall  have  the 
right  to  enforce  said  chattel  mortgage  lien 
in  the  same  manner  as  is  provided  for  the 
foreclosure  of  chattel  mortgages  on  personal 
property." 

The  defendants  answered  to  tbe  bill  of  com- 
plaint 

The  tenant  on  the  farm  was  in  doubt  as 
to  what  he  ^ould  do  with  the  proceeds  of 
the  crop.  A  stipulation  was  filed  reading  In 
I>art: 

"Now,  therefore,  it  is  hereby  stipulated  and 
agreed  that  as  fast  as  the  said  Charles  Graves, 
the  tenant  on  said  farm,  shall  reduce  said 
crops  to  cash,  that  the  money  shall  be  depos- 
ited in  the  Citizens'  National  Bank  at  Romeo, 
Mich.,  in  the  name  of  E]dmund  Ii.  Bbert  and 
shall  be  there  kept  abiding  the  order  of  this 
court  in  this  case  as  to  the  disposition  of  same. 

"It  is  further  stipulated  and  agreed  that 
any  money  so  deposited  shall  be  treated  as  a 
tender  by  the  defendant  Walter  J.  Parle  to  the 
plaintiff,  Bdmund  L  Kbert,  to  apply  upon  in- 
debtedness mentioned  in  the  plaintilTs  bill  o{ 
complaint  in  this  cause." 

December  IS,  1920,  a  decree  wa*  entered 
In  the  case  by  which  the  contract  was  de- 
clared null  and  void.    We  quote: 

"And  the  court  doth  hereby  further  order, 
adjudge,  and  decree  that  the  said  defendants, 
Walter  J.  Parle  and  Anna  laabelle  Parle,  shall 
have  the  right  and  are  hereby  given  the  right 
to  redeem  from  the  forfeiture  of  said  land  con- 
tract by  paying  $1,857.25,  with  interest  at  the 
rate  of  6  per  cent  per  annum  from  and  after 
December  10,  1920,  to  the  clerk  of  the  said 
court  at  any  time  within  60  days  after  the 
lOtb  day  of  December,  A.  D.  1920,  and  that 
upon  default  of  such  payment  the  plaintiff  shall 
have  and  is  hereby  given  the  relief  granted 
him  in  the  above  uecree." 

After  the  60  days  mentioned  In  the  decree 
expired  the  defendants  moved  the  court  to 
award  them  the  fund  resulting  from  the 
sale  of  the  crops.  This  motion  was  appos- 
ed because  of  the  chattel  mortgage  provision 
of  the  contract  and  for  other  reasons.  Fcb^ 
ruary  18,  1921,  the  court  made  an  order  that 
$869.50  of  the  fund  be  paid  over  to  the  de- 
fendants. Neither  party  has  appealed  from 
the  decree  of  the  court  but  the  plaintlfT  has 
appealed  from  the  order  of  the  court  just 
mentioned.  The  effect  of  his  contention  upon 
the  appeal,  if  granted  is  that  after  he  has 
fbiled  to  accept  the  tender  proffered  by  de- 
fendants and  apply  it  upon  the  amount  due. 
and  has  taken  a  decree  for  $1,857.25,  and  aft- 
er the  time  has  expired  In  which  defendants 
might  redeem,  he  now  asks  that  at  least  $500 
received  from  the  personal  property  be  given 
to  him. 

No  authority  directly  in  point  Is  cited  by 
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counsel,  nie  language  of  Justice  Montgom- 
ery In  Walker  v.  Archer,  128  Micb.  at  p. 
603,  87  N.  W.  755,  Is  Illuminating.    We  quote: 

"The  plaintUf  had,  before  bringing  this  pro- 
ceeding, declared  the  contract  forfeited,  and 
^aa  entitled,  according  to  his  contention,  to 
proceed  to  obtain  a  recovery  of  the  possession 
and  the  rental  yalue  of  the  property.  The  pur- 
pose of  his  suit  conid  legitimately  be  for  the 
latter  object  only.  But  payments  were  made 
from  time  to  time.  It  is  the  contention'  of 
the  plaintiff  that  these  payments  were  made 
upon  the  contract.  If  so,  the  receipt  of  the 
payments  amounted  to  a  waiver  of  the  right 
to  proceed  to  recover  possession,  either  in  toto 
or  pro  tanto.  If  it  be  said  that  they  were  a 
waiver  pro  tanto  only,  and  only  operated  to 
waive  the  right  to  insist  upon  his  forfeiture 
previously  dedared  until  the  termination  of 
the  time  covered  by  the  stipulation,  yet  it  can- 
not be  doubted  that  such  waiver  was  to  that 
extent  binding  upon  the  plaintiff,  and  that  the 
payment  by  Wool  was  a  sufficient  considera- 
tion for  it.  As  each  succeeding  payment  was 
made,  the  plaintiff  was  in  a  position  where  be 
had  elected  to  treat  the  contract  as  forfeited, 
and  was  entitled  only  to  proceed  against  the 
land." 

In  the  Instant  case  there  was  no  averment 
In  the  bill  of  complaint,  nor  was  there  a 
prayer  to  the  effect  that  plalntiil  was  seek- 
ing 'any  relief  under  the  chattel  mortgage 
provision  of  the  contract.  It  certainly  would 
be  inequitable  under  the  decree  plalntlH  saw 
at  to  take  to  now  apply  to  the  benefit  of  the 
plaintiff  any  of  the  proceeds  arising  from 
the  sale  of  the  crops,  and  at  the  same  time 
not  give  the  defendants  further  time  in 
which  to  remain  in  possession  of  the  land, 
and  to  reduce  to  the  extent  of  the  fund  the 
amount  found  to  be  due  under  the  contract, 
and  to  extend  the  time  in  which  to  redeem. 

The  order  is  affirmed,  with  costs  to  the  ap- 
pellees. 


BRINK  et  at.  V.  SHEPARD.     (No.  27.) 

(Supreme  Court  of  Michigan.    Oct  S,  1921.) 

1.  Nuisance   «s»3(8)— Maintenance  of   tuber* 
culosis  sanatorium  restrained. 

Residents  of  a  strictly  residential  district 
are  entitled  to  restrain  the  erection  and  main- 
tenance of  a  tuberculosis  sanatorium  in  the 
vicinity,  in  view  of  Comp.  Laws  1915,  f  5090, 
declaring  it  to  be  a  communicable  disease. 

2.  Nulsuce  «=»2»— Residents  conplainino  of 
tuberculosis  hospital  held  not  flullty  of  laches. 

Besidents  of  a  strictly  residential  district 
were  not  guilty  of  laches  in  failing  to  bring  ac- 
tion to  restrain  tiie  remodeling,  repairing,  and 
refitting  of  a  house  for  use  as  a  tuberculosis 
hospital  until  some  time  after  defendant  had 
commenced  the  remodeling  of  the  house  and 
spent  considerable  money,  in  view  of  the  fact 
that  he  informed  ^aintiffs  that  he  was  not  go- 
ing to  maintain  a  tut>erculosis  hospital,  and 


plaintifEs  did  not  gain  knowledge  of  hia  inten- 
tion to  do  so  until  shortly  before  suit. 

Appeal  from  (Circuit  CSourt,  Kalamazoo 
Oounty,  in  C!hancery;  Joseph  Barton,  Judge.   . 

Suit  by  Jay  Brink  and  others  agaibst  Ben- 
jamin A.  Shepard.  Decree  for  j/Mntilta,  and 
defendant  appeals.    Affirmed. 

Argued  before  STBERB,  0.  J.,  and 
MOOBE,  FE5LL0WS,  WIBST,  STONE, 
CLABK,  BIBD,  and  SHARPB,  JJ. 

Weston  &  Fox,  of  Kalamaooo  (Harry  C. 
Howard,  of  Kalamazoo,  of  counsel),  for  ap- 
pellant 

Marvin  J.  Schaberg,  of  E&Iamazoo^  for 
appellees. 

FELLOWS,  J.  Defendant,  a  pbyeldan.  Is 
conducting  a  tuberculosis  sanatorium  in 
What  Is  called  the  "Inkstcr  homestead"  in 
the  city  of  Kalamazoo.  The  property  is  part 
of  an  addition  known  as  "Inkster  Park  ad- 
dition." Plaintiffs,  13  In  number,  are  resi- 
dents of  the  vicinity  and  were  such  prior  to 
the  establishment  of  the  sanatorium,  the 
home  of  one  being  within  70  feet  of  the  sana- 
torium, of  two  others  less  than  150  feet, 
and  of  tbe  others  being  of  varying  distances. 
The  oral  testimony  and  the  photographs  in- 
troduced in  evidence  establish  beyond  donbt 
that  the  locality  Is  a  strictly  residential 
district,  although  doubtless  not  as  thickly 
settled  as  some  of  the  other  parts  of  Kala- 
mazoo. The  reilet  sought  and  granted  by 
the  trial  court  was  Injunctive,  restraining 
defendant  from  conducting  a  sanatorium 
for  the  treatment  of  tubercnlosis  in  this 
residential  district. 

[1]  Unless  these  plaintiffs  have  lost  their 
rights  by  laches,  we  are  persuaded  that  they 
are  entitled  to  the  relief  prayed  under  the 
former  holdings  of  this  court.  Barth  v. 
Hospital  AsBodatlon,  196  Mich.  612,  163 
N.  W.  62;  Saier  r.  Joy,  198  Mich.  295,  lOl 
N.  W.  507,  li.  R.  A.  1918A,  825;  Birchard  v. 
Lansing  Board  of  Health,  204  Micb.  284, 
169  N.  W.  901,  4  A.  li.  B.  990.  In  the  Barth 
Case  an  injunction  was  decreed  restraining 
the  erection  and  maintenance  of  a  psycho- 
pathic hospital  in  a  strictly  residential  dis- 
trict In  the  Saier  Case  a  like  decree  was 
entered  against  the  maintenance  of  an  an- 
dertaking  establishment,  and  in  the  Birchard 
Case  a  similar  decree  was  entered  against 
the  maintenance  of  a  detention  hospital  for 
Infectious  diseases.  In  the  first  of  these 
cases  tbe  trial  judge  dismissed  the  bill  with- 
out taking  the  testimony,  but  in  the  others 
the  testimony  was  quite  persuasive,  as  It  la 
in  the  Instant  case,  that  the  institution,  if 
properly  conducted,  would  cause  no  actual 
danger  to  nearby  residents,  that  there  was 
little  or  no  danger  of  communicating  disease 
such  a  distance  an  intervened  between  the 
plaintlfts'    residences   and    the   defendant's 
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Institution,  bnt,  as  In  those  cases,  the  fear 
of  the  disease  being  communicate^  Is  present 
In  each  of  these  cases  we  recognized  the 
claim  that  the  institutions  were  not  nuis- 
ances per  Be,  but  in  each  of  these  cases  we 
held  that  they  might  become  nuisances  as 
to  private  indlTlduals  by  their  location 
in  strictly  residential  districts,  and  in  the 
Birehard  Case,  referring  to  the  earlier  cases, 
we  said : 

"We  held  in  these  eases  that,  while  the  in- 
stitutions inTolved  were  not  nuisances  per  se, 
they  became  such  by  reason  of  their  location  in 
a  residential  district.  We  recognized  that  there 
might  be  no  actual  danger  if  properly  conducted, 
but  that  their  maintenance  in  close  proximity 
to  the  home  would  create  such  dread  and  fear 
in  the  mind  of  the  normal  person  as  Vould  de- 
stroy the  comfort,  the  well-being,  and  the  prop- 
erty rights  of  the  plaintiffs,'  depressing  the 
mind  and  lowering  the  vitality  of  the  normal 
person,  rendering  one  more  susceptible  to  dis- 
ease, and  reducing  the  value  of  the  property 
so  situated;  and  in  each  of  the  cases  this  court 
decreed  injunctive  relief." 

There  Is  testimony  in  the  record  that  prop- 
erty in  this  locality  ha«  increased  in  value, 
and  one  of  defendant's  witnesses  who  Is 
interested  in  the  sale  of  lots  in  this  addition 
expresses  the  view  that  the  establishment  of 
the  sanatorium  has  materially  increased  the 
value  of  surrounding  property,  but  the  un- 
disputed testimony  establishes  that  housing 
conditions  in  the  city  were  abnormal  at  the 
time  the  case  was  heard,  and  that  improved 
real  estate  commanded  exceedingly  high 
prices.  The  weight  of  the  testimony  clearly 
establishes  that  property  values  in  this  local- 
ity are  at  least  25  per  cent.  lower  with  the 
sanatorium  there  than  they  would  be  with- 
out it.  The  maintenance  of  the  sanatorium 
would  cause  the  plaintiffs  a  distinct,  definite 
financial  loss. 

The  record  discloses  that  in  this  state 
tuberculosis  stands  at  the  head  of  diseases 
in  the  toll  it  annually  collects.  The  record 
llke\vlse  discloses  the  herculean  efferts  of 
the  medical  profession  and  the  antituber- 
culosis societies  to  alleviate  this  condition. 
Circulars  have  been  sent  out,  advice  has  been 
given,  preventive  measures  have  been  ad- 
vocated and  adopted,  and  much  has  been  ac- 
complished. The  public  has  been  advised 
of  its  ravages  and  has  a  well-grounded  fear 
of  its  effect.  It  Is  a  communicable  disease 
as  matter  of  fact  and  is  so  dedared  to  be 
by  section  5099,  C.  L.  1915.  The  maintenance 
of  a  hospital  for  the  treatment  of  this  com- 
municable disease  In  a  strictly  residential 
district  cannot  fail  to  deprive  residents  of 
nearby  homes  of  the  comfort,  well-being,  and 
enjoyment  of  their  homes  to  which  they  are 
entitled,  and  this,  coupled  with  their  finan- 
cial loss.  Justifies  an  appeal  to  a  court  of 
equity  for  relief.  Upon  principle  the  instant 
case  is  controlled  by  our  former  decisions 
above  cited,  and  we  need  not  consider  the 


sustaining  (authorities  from  other  states, 
some  of  which  are  cited  In  the  opinion  in  the 
Birehard  Case. 

[2]  In  the  brief  of  defendant's  counsel  and 
upon  the  oral  argument  much  stress  was  laid 
upon  the  fact  that  this  proceeding  was  not 
launched  until  something  like  a  year  after 
the  defendant  had  commenced  the  operation 
of  the  hospital,  and  the  doctrtae  of  laches 
is  Invoked  to  defeat  the  relief.  Defendant 
claims  to  have  invested  considerable  money 
in  remodeling,  repairing,  and  fitting  the  ■ 
house  for  use  for  a  tuberculosis  hospital, 
and  claims  to  have  obligated  himself  for 
the  payment  of  a  very  considerable  addition- 
al sum,  and  he  insists  that  all  this  was  done 
with  the  full  knowledge  of  the  idalntiSs  and 
their  attorney  that  the  premises  were  to  be 
used  for  a  tuberculosis  hospital,  and  that  it 
is  therefore  unconscionable  and  Inequitable 
to  now  prevent  such  use  of  the  property  by 
injunction.  This  claim  is  met  by  the  plain- 
tiffs with  testimony  tending  to  show  that  not 
only  were  they  without  knowledge  that  the 
premises  were  to  be  used  and  were  being 
used  for  a  tuberculosis  hospital,  but  that 
defendant  specifically  assured  some  of  them 
and  their  attorney  that  he  would  not  use  the 
premises  as  a  tuberculosis  hospital,  and  that 
it  was  but  a  few  days  before  this  bill  was 
filed  that  they  had  any  definite  proof  that 
it. was  so  used.  Upon  this  disputed  question 
of  fact  the  trial  Judge  made  the  following 
finding: 

"The  court  finds  as  a  fact  that  the  doctor, 
when  he  made  the  investment,  bought  this 
property,  had  notice  of  the  fact  that  it  was  in 
a  residential  district,  that  he  made  the  invest- 
ment with  his  eyes  open  to  the  fact,  and  that 
the  institution  he  was  about  to  establish  was 
established  as  a  tubercular  hospital  for  the 
treatment  of  tubercular  patients  would  be  a 
detriment  to  the  community.  He  gave  the  resi- 
dents to  understand  that  it  was  not  what  might 
technically  be  called  a  tubercular  institution; 
and  that  impression  remained  until  he  made  the 
formal  statement  February  24,  1920,  at  which 
time  it  became  apparent  that  he  could  no  longer 
dodge  the  issue  that  such  was  the  purpose  of 
the  institution." 

A  reading  of  the  somewhat  conflicting  tes- 
timony In  this  record  is  convincing  that  the 
trial  judge,  who  heard  and  saw  the  witness- 
es, correctly  disposed  of  this  question  of  fact. 
We  are  satisfied  that  at  the  very  Inception 
of  defendant's  project  he  was  Informed  by 
plaintiffs'  attorney  that,  if  he  intended  to 
maintain  a  tuberculosis  hospital,  plaintiffs 
would  apply  for  an  injunction,  and  that  he 
assured  the  attorney  he  would  not  conduct 
a  tuberculosis  hospital;  one  plaintifiF  he  as- 
sured he  would  treat  only  cases  of  slight 
chest  ailments;  to  another  be  said  he  should 
not  conduct  a  tuberculosis  sanatorium;  and 
In  a  carefully,  worded  announcement  in  the 
press  he  gave  the  public  and  i^aintifls  to  un- 
derstand that  the  institution  would  not  be  a 
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tubercnlosia  hospital  as  snch  an  inatltntlon 
is  generally  nnderstood  to  be.  On  February 
24,  1920,  be  made  application  to  the  city  com- 
mission for  a  sewer  on  the  street,  and  there- 
in stated  that  he  was  conducting  a  tuber- 
culosis sanatorium.  This  was  the  first  def- 
inite^ positive  proof  plaintiffs  had  of  the 
character  of  the  Institution.  Shortly  there- 
after this  bill  was  filed.  Under  these  cir- 
cumstances defendant  cannot  invoke  the  doc- 
trine of  an  equitable  estoppd. 

The  decree  will  be  affirmed,  with  costs  of 
this  court  to  plaintifla 


BONE  V.  ORANGE  MUT.  FIRE  IN8.  CO.  OP 

MICHIGAN,  Llmitad.    (No.  Ill, 

April  Term.) 

(Supreme  Court  of  Michigan.    Oct  3,  192L) 

Insnranoe  «=>574(5)— Member  of  mutual  Are 
aasooiatioB  held  bound  by  determination  of 
adjustment  board  provided  for  In  artlcias. 
Where  mntnal  fire  asBociation  was  incor- 
porated under  O.  li.  191S,  i  9586  et  seq.,  and 
its  articles,  made  a  part  of  the  fire  policy, 
provided  for  adjustment  of  loss  by  adjustment 
board,  and  made,  such  adjustment  final  on 
member's  failure  to  appeal  therefrom  to  execu- 
tive committee  within  certain  period,  a  mem- 
ber, having  failed  to  appeal  from  the  adjust- 
ment board's  determination  within  a  reasonable 
time  and  having  neglected  to  co-operate  in  re- 
peated efforts  on  the  part  of  the  association 
to  hold  another  bearing,  was  bound  by  snch 
determination. 

Error  to  Circolt  Oourt,  Isabella  Oonnty; 
Ray  Hart,  Judge. 

Action  by  Pat  Bone  against  the  Grange 
Mutual  Fire  Insurance  Company  of  Michi- 
gan, Limited.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

The  defendant  is  a  mutual  fire  insurance 
company,  limited,  incorporated  under  the  pro- 
visions of  Act  262,  Public  Acts  1895  (sec- 
tion 9586  et  seq.,  C.  L.  1915).  January  26, 
1914,  plaintiff  made  written  application  to  it 
for  Insurance,  such  application  containing 
the  following  danse: 

"I  accept  this  insurance  subject  to  the  ar- 
ticles of  association  and  the  rules  and  regula- 
tions and  by-laws  of  said  company,  now  in 
force  or  that  may  hereafter  be  in  force." 

A  few  days  later  the  policy  was  issued  and 
delivered  to  plaintiff.  It  recited  that  the 
articles  of  association  and  by-laws  together 
with  the  application  are  a  part  of  the  policy 
and  agreement  and  contained  the  following: 
"Assessment  is  levied  Atigust  1,  and  made 
payable  in  October  eadi  year." 

Article  YI  of  the  articles  of  association 
provides  for  filing  proofs  of  loss  and  contains 
the  following: 


"Within  ten  days  of  (eeaMng  snch  notice 
of  loss,  in  case  the  loser  and  secretary  of  the 
company  shall  fail  to  agree  on  the  amount  of 
the  loss  for  which  the  company  is  liable,  an 
adjusting  board  shall  be  appointed,  one  by  the 
president  and  secretary  of  the  company,  one 
by  the  losing  member,  which  two  shall  appoint 
a  third,  who  shall  be  a  member  of  some  other 
grange  in  the  county  of  which  the  losing  mem- 
ber resides,  and  who  shall  act  as  chaiiman. 
No  member  of  the  adjusting  board  shall  be 
an  officer  of  the  company.  Said  adjusting 
board  shall  meet  within  ten  days  of  their  ap- 
pointment and  adjust  the  loss,  notice  of  socb 
meeting  having  been  given  the  loser. 

"(c)  The  duties  of  said  adjusting  board  shall 
be  to  investigate  the  standing  of  the  losing 
member  in  his  subordinate  grange,  his  com- 
pliance with  the  policy  contract,  the  justice 
of  his  daims,  the  validity  of  bis  policy,  the 
cause  of  the  loss  and  the  liability  of  the  com- 
pany, and  to  fix  tbe  amounts  and  valuations 
of  the  property  lost,  and  shall  make  a  full  re- 
port of  their  proceedings  and  findings  to  the 
secretary  of   the   company." 

Article  Vn  provides  for  an  aj^eal  from 
the  determination  of  the  adjusting  board  to 
tbe  executive  committee  of  the  state  grange 
and  contains  the  following: 

"And  no  appeal  to  snch  board  of  appeals 
shall  be  taken  by  either  the  loser  or  the  com- 
pany after  the  expiration  of  thirty  days  from 
the  date  of  the  determination  of  the  adjusting 
board;  but  in  snch  case  the  determination  of 
the  adjusting  board  shall  be  final  and  oondn-' 
sive  as  to  both  the  loser  and  the  compaaj." 

Article  X  contains  the  following: 

"The  secretary  shall  make  the  assessment 
rolls  in  which  every  member  shall  be  assessed 
ratably  to  cover  all  losses,  expenses  and  liabili- 
ties of  the  company  in  the  dass  or  dasses  in 
which  he  is  insured,  which  assessment  or  as- 
sessments shall  be  due  and  payable  forthwith 
to  the  secretary  and  treasurer,  who  shall  col- 
lect the  same.  The  assessment  rolls .  of  this 
company  shall  be  evidence  in  all  courts  that 
the  sums  assessed  are  due  this  company  sAd 
payable  by  the  persons  assessed." 

Section  25  of  tbe  by-laws  is  as  follows: 

"All  assessments  made  by  the  company  shall 
be  made  .payable  within  thirty  days  from  date 
of  assessment  roll,  and  policies  on  which  the 
assessments  shall  not  be  paid  before  the  ex- 
piration of  sixty  days  ( from  the  date  of  said 
assessment  roll  shall  be  suspended  and  the 
company  shall  not  be  liable  for  any  loss  or 
damage  snstained  <  while  such  assessment  x«- 
mains  unpaid." 

The  Augoat  1,  1917.  assessment  was  com- 
piled by  the  secretary  and  about  the  Ist  of 
September  notices  were  sent  to  the  members. 
About  the  20th  of  October  another  notice  was 
sent.  Plaintiff  claims  to  have  received,  but 
one  of  these  notices,  and  that  about  the  25th 
of  October.  He  did  not  ■pe.j  his  assessment. 
and  on  November  leth  the  property  insured 
was  destroyed  by  fire.     On  November   19th 
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plaintiff  notified  the  secretary  of  his  loss 
and  sent  a  draft  for  his  assessment  which 
was  retained.  The  company  denied  Its  liabil- 
ity and  the  validity  and  enforceability  of  the 
policy  because  of  the  failure  to  pay  the  as- 
sessment within  the  time  provided  in  the  by- 
laws. It  was,  however,  suggested  that  the 
matter  be  taken  up  before  the  board  of 
directors,  and  this  was  done;  plalntifT  be- 
ing represented  by  a  member  of  his  grange. 
The  board  reached  the  conclusion  that  the 
loss  should  not  be  paid.  It  was  also  suggest- 
ed that  it  be  submitted  to  an  adjustment 
board  provided  for  by  the  artldes  of  associa- 
tion, and  the  company  selected  Mrs.  Goon, 
wife  of  the  secretary,  as  its  representative. 
Plaintiff  selected  Mr.  St  John,  a  member  of 
his  grange,  as  his  representative,  and  at  the 
request  of  plaintiff  and  Mr.  St.  John  another 
member  of  plaintiff's  grange,  a  Mr.  Stevens, 
was  agreed  upon  as  the  third  member,  and 
plaintiff  in  wilUng  agreed  upon  Mr.  Stevais 
as  perfectly  ntisfactory  to  him.  Plaintiff 
had  employed  an  attorney  who  was  spending 
the  winter  in  Florida,  and  Mrs.  Goon  signed 
a  paper  stating  that,  if  the  third  man  was 
not  satisfactory  to  the  attorney,  another  meet- 
ing of  the  board  would  be  held.  She  was 
not  an  officer  of  the  company.  A  full  hearing 
was  had  before  the  adjustment  board  with- 
out either  party  being  represented  by  an 
attorney,  and  the  board  found  that  the  com- 
pany was  not  liable.  Upon  the  return  of  the 
attorney  trora  Florida,  he  signified  his  dls- 
satistection  with  the  third  member  and  re- 
quested another  hearing.  There  Is  some 
conflict  in  the  testimony  as  to  who  was  at 
fanit  for  the  failure  to  have  another  hearing. 
Mrs.  Goon  claims  to  have  made  three  efforts 
to  get  the  board  together  and  places  the 
blame  upon  plaintiff;  other  testimony  on 
the  part  of  defendant  Is  to  the  effect  that 
plaintiff's  attorney  stated  be  was  not  ready 
for  the  hearing.  Testimony  on  behalf  of 
plaintiff  Is  in  conflict  with  this.  The  trial 
judge  who  beard  the  case  without  a  Jury 
seemed  to  accept  defendant's  claim.  He 
held  that  plaintiff  bad  not  exhausted  the 
remedy  provided  by  the  articles  of  associa- 
tion and  that  his  policy  had  lapsed  by  his 
failore  to  pay  the  assessment  within  the  time 
required  by  the  articles  of  association  and 
the  by-laws  of  the  company,  and  entered 
Judgment  for  the  defendant. 

Argaed  before  STBBRB,  O.  3^  and 
MOORE,  FBtiLOWS,  WIBST,  STONE, 
CLARK,  BIRD,  and  SHARPB,  JJ. 

W.  D.  Vast,  of  Barryton,  for  appellant 
WUIiam  T.  Yeo,  of  West  Branch,  for  ap- 


VEVUiWa,  J.  (after  stating  the  facts  as 
above).  We  shall  only  consider  one  of  the 
two  grounds  upon  which  the  trial  Judge  dis- 
posed of  the  case.  By  the  articles  of  associa- 
tion which  became  a  pert  of  the  policy,  and 
therefore  a  part  of  the  agi'eement  betwen 
plaintiff  and  defendant,  an  adjustment 
board  was  provided  for  and  agreed  upon  to 
settle  the  differences  between  the  company 
and  its  members  with  a  right  of  appeal  to 
the  executive  committee  of  the  state  grange. 
Plaintiff  in  his  application  agreed  to  be  bound 
by  this  provision,  which  Is  quite  common  in 
the  articles  of  association  of  these  mutual 
companies.  This  court  has  repeatedly  held 
that  such  provisions  are  valid  and  that  the 
Insured  cannot  avail  himself  of  his  legal 
remedy  until  he  has  exhausted  the  remedy 
provided  for  by  such  reasonable  mles  and 
regulations  of  the  mutual  company  to  which 
he  belongs.  AUen  v.  Patrons'  Mutual  Fire 
Ins.  Go.,  166  Mich.  18,  130  N.  W.  196  (where 
a  large  number  of  the  authorities  are  col- 
lected); Patrons'  Miitual  Fire  Ins.  Go.  v. 
Attorney  General,  166  Mich.  438,  131  N.  W. 
1119. 

In  the  Instant  case  there  was  a  full  hear-  ■ 
Ing  before  the  adjustment  board  and  plain- 
tiff's claim  was  disallowed.  There  was  no 
appeal  taken  from  this  decision.  Mrs.  Coon, 
the  arbitrator  chosen  by  the  company,  as- 
sumed to  act  for  the  company  and  agreed 
that  another  hearing  might  be  had  If  the 
third  man  who,  as  matter  of  fact  bad  been 
suggested  by  plaintiff,  proved  unsatisfactory 
to  his  attorney.  Doubtless  Mrs.  Coon  was 
without  authority  to  bind  the  defendant  by 
this  agreement  as  its  counsel  now  contend; 
but  we  think  the  record  fairly  discloses  that 
the  president  of  the  company  by  his  acts 
ratified  her  action  and  attempted  to  ai^ 
range  for  another  hearing.  Indeed,  if  de- 
fendant's testimony  is  to  be  believed,  and 
the  trial  Judge  did  believe  it,  there  were 
repeated  ^orts  on  the  part  of  defendant  to 
have  another  hearing,  and  the  failure  to  have 
it  was  due  to  plaintiff's  neglect  to  co-operate 
in  such  efforts.  Manifestly,  under  these 
circumstances  the  plaintiff  had  not  exhausted 
his  remedy  within  the  association  and  pro- 
vided for  by  the  articles  of  association  which 
were  a  part  of  the  contract  he  entered  into 
when  he  became  a  member  'of  this  mutual 
company  and  took  out  bis  policy.  We  are 
persuaded  that  the  conclusion  reached  by  the 
trial  court  on  the  disputed  questions  of  fact 
Involved  Is  supported  by  the  evidence  and 
is  not  against  its  weight  As  this  disposes 
of  the  case  and  none  of  the  other  assign- 
ments of  error  are  controlling  of  this  ques- 
tion. It  becomea  unnecessary  to  discuss  them. 
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ELLSWORTH  v.  MASSACAR.     (No.  93.) 
(Supreme  Court  of  Michigan.     Oct  8,  1921.) 

1.  Assault  and  battery  <s=>42— Conspiracy  4=> 
€=>2I — Conflicting  evidence  as  to  whether 
plaintiff  was  Injured  held  to  make  a  Jury  caee. 

In  an  action  for  damages  resulting  from 
conspiracy  and  assault  and  battery,  conflicting 
evidence  as  to  whetlier  or  not  plaintiff  sustained 
the  injuries  claimed  held  to  make  a  case  for  the 
Jury. 

2.  Assault  and  battery  ®=324(3)— Ouestion  of 
loyalty  held  not  an  Issue. 

In  an  action  for  damages  for  personal  in- 
juries against  one  of  a  group  of  persons  who 
enticed  plaintiff  from  home  at  night,  surround- 
ed and  mistreated  bim  because  of  his  alleged 
disloyalty,  held,  that  the  questions  of  loyalty 
and  disloyalty,  citizenship  or  noncitiienship, 
were  not  proper  issues. 

3.  Appeal  and  error  «=3l060(l)— In  action 
against  one  of  a  mob,  reading  to  Jury  news- 
paper article  m  subject  of  mob  law  held  er- 
ror. 

In  an  action  tor  damages  for  personal  in- 
juries against  one  of  a  group  who  enticed  plain- 
tifT  from  home  and  mistreated  him  for  his  al- 
leged disloyalty,  action  of  plaintiff's  counsel  in 
reading  a  newspaper  article  to  the  jury  in  which 
the  Attorney  General  and  President  were  rep- 
resented as  condemning  mob  law  held  reversi- 
ble error  in  view  of  the  evidence  and  verdict, 
though  court  instructed  that  newspaper  was 
not  a  matter  of  evidenee. 

4.  Damages  ®=35l— No  recovery  for  mental 
(hook  and  suffering  caused  plalntlfTs  wife 
by  acts  not  directed  toward  her  or  committed 
In  her  presence. 

In  an  action  for  personal  injuries  against 
one  of  a  mob  accused  of  mistreating  plaintiff 
for  his  alleged  disloyalty,  plaintiff  could  not  re- 
cover for  Injuries  to  bis  wife,  resulting  in  loss 
of  service,  which  were  caused  by  mental  shock 
and  suffering,  not  accompanied  by  any  physical 
injury  from  unlawful  acts  directed  toward  her 
or  committed  in  her  presence. 

Error  to  (Jircnlt  Ooart,  Sanilac  County; 
Watson  Beach,  Judge. 

Action  In  tort  by  Charles  Ellsworth 
against  Albert  Massacar  for  damages  for 
personal  Injuries.  Judgment  for  plaintiff, 
and  the  defendant  brings  error.  Beversed, 
and  new  trial  granted. 

Argued  before  STEERE,  C.  J.,  and 
MOORE,  FELLOWS,  WIEST,  STONE, 
CLAltK,  BIRD,  and  SELARPE,  JJ. 

Mo<»re  &  Wilson,  of  Port  Huron,  for  appel- 
lant. 

Wilford  Macklem,  of  Oroswell  (Thos.  Well- 
man,  of  Port  Huron,  of  counsel),  for  appel- 
lee^ 

STEERE,  0.  J. .  Plaintiff  is  a  farmer  C2 
years  old  residing  with  his  wife  on  a  40-aere 


farm  In  the  township  of  XVemont,  Sanilac 
county.  As  a  prelude,  It  may  be  noted  that 
events  out  of  which  this  action  arose  were 
contemporaneous  with  war  actlvitiea  in  a 
Liberty  Loan  drive  in  the  spring  of  1918, 
touching  which  plaintiff  relates  that  a  neigh- 
bor named  Doane^  described  by  him  as  "the 
worst  enemy  I  hare  in  the  world,"  called  up- 
on him  accompanied  by  another  neighbtn: 
about  a  week  before  May  6  and  solicited  him 
to  subscribe  for  a  Liberty  bond,  which  he  re- 
fused to  do,  telling  Dofine  he  would  take  none 
from  bim. 

On  May  5,  1918,  shortly  after  midnight, 
while  plaintiff  and  his  wife  were  at  home 
and  retired  for  the  night,  he  was  aroused  by 
some  one  who  came  to  his  bedroom  window 
and  called  him,  asking  for  help  to  get  their 
automobile  out  of  a  ditch  near  by  and  for 
poles  to  pry  it  up,  or  a  team.  He  responded, 
gave  the  parties  some  directions  where  to 
find  poles  and  blocks,  put  on  his  clothing  and 
overshoes,  took  his  lantern  and  went  out  at 
his  back  door,  where  he  met  one  of  them  who 
had  a  pole,  and  they  went  down  the  road 
some  12  or  14  rods  to  where  the  automobile 
was  claimed  to  be  In  the  ditch,  but  was  not 
Another  automobile  just  then  came  down  the 
road  with  people  In,  and  he  was  suddenly 
seized  by  several  men  who  pulled  a  bag  over 
his  head,  put  him  into  the  bottom  of  an  au- 
tomobile, where  be  felt  a  rope  under  him,  and 
drove  to  a  piece  of  woods  about  a  mile  from 
his  home,  where  he  was  received  by  a  gather- 
ing of  considerable  size,  some  of  them  being 
masked,  and  subjected  to  a  course  of  treat- 
ment with  harrowing  details  as  he  relates 
them.  It  appears  from  his  testimony,  in  the 
main  undisputed,  that  he  was  there  provided 
with  an  escort  equipped  with  a  rope  and  firm- 
ly led  In  the  direction  of  a  convenient  tree, 
with  accompanying  Intimations  of  the  fete 
he  was  about  to  meet  if  he  did  not  manifest 
a  change  of  heart  and  recant  on  certain  man- 
ifestations of  disloyalty  imputed  to  him,  and, 
as  he  states,  charging  him  with  being  pro- 
German,  having  found  fault  with  the  bread 
people  were  obliged  to  eat.  during  these  war 
times,  failure  to  contribute  his  share  for  Red 
Cross,  Liberty  bonds,  etc.  He  denied  dis- 
loyalty, stated  he  had  bought  a  Liberty  bond, 
and  made  other  protests,  resulting  In  a 
proposition  by  some  one  that  he  be  allowed 
to  take  the  oath  of  allegiance  and  promise 
loyalty  thereafter.  Be  was  that  in  a  frame 
of  mind  to  accept  the  propoaition  promptly, 
and  an  attorney  from  the  nearby  town  of 
Croswell  who  happened  to  be  there  In  the 
interest  of  good  order,  as  suggested,  was  call- 
ed upon  to  conduct  the  ceremony.  Be  testi- 
fied that  "angle  of  the  situation  suited"  him, 
as  It  appeared  to  be  "a  very  favorable  way  of 
settling  up  the  question,"  and  he  proceeded 
to  administer  the  oath  of  allegiance  with  full 
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ceremony,  plaintiff  being  required  to  kneel 
and  repeat  it  after  him.  Be  took  pains  to 
elaborate  the  oath  of  allegiance  beyond  mere 
fidelity  to  tbe  Constitution  of  the  United 
States,  and  went  down  the  line  through  vary- 
ing goTemmental  and  other  public  actlyitles, 
"right  on  down  to  the  school  board"  and  the 
"war  board  in' particular,"  as  he  testified. 
At  conclusion  of  the  oath,  to  which  plaintiff 
readily  responded,  he  was  required  to  and 
did  kiss  an  American  flag  which  was  ready 
and  put  before  him.  The  function  being  thus 
happily  ended,  plaintiff  was  returned  In  one 
of  the  automobiles  to  his  own  fireside. 

As  to  the  details  of  plalnttS's  treatment  by 
those  who  had  him  in  diarge,  the  testimony 
is  in  grare  dispute.  He  claims  serious  injury 
resulted  to  him  from  the  manner  of  his  treat- 
ment, both  mentally  and  physically;  that  he 
was  cursed,  kicked,  and  struck,  violently 
thrown  into  the  automobile,  blinded  by  the 
bag  over  his  head,  and  was  roughly  manbaul- 
ed  generally,  sustaining  various  physical  in- 
juries, one  being  a  severe  and  lasting  wrench 
<if  his  spine;  that  defendant,  who  was  ad- 
mittedly at  the  gathering,  was  in  the  car 
nhlcli  kidnapped  him,  acted  as  a  leader, 
cursed  him,  struck  him  with  a  piece  of  board, 
and  at  one  time  called  to  the  others  to  "get 
the  ropes."  This  action  in  tort  is  planted 
against  him  to  recover  damages  for  the  in- 
juries so  claimed  to  have  been  inflicted. 

The  evidence  of  the  defense,  both  by  dtl- 
Kens  who  were  present,  but  not  shown  to 
hare  taken  an  active  part,  as  well  as  defend- 
ant and  others  accused  of  overt  acts,  is  that 
plaintiff  was  not  struck,  roughly  handled,  or 
physically  injured ;  that  only  sufficient  force 
was  used  to  safdy,  but  firmly,  convey  him  to 
the  place  of  meeting  and  escort  htm  through 
the  ceremonies;  that  contemporaneous  with 
the  theatrical  display,  In  which  no  actual 
violence  was  resorted  to,  plaintiff  proclaimed 
his  loyalty  and  promptly  consent^  to  mani- 
fei!t  it  in  the  manner  proposed,  after  which 
he  was  considerately  returned  to  his  home, 
and  be  in  fact  suffered  no  Injuries,  unless  to 
hlii  feelings.  Those  issues  were  left  to  the 
Jury.  Plaintiff  recovered  a  verdict  and  Judg- 
ment against  the  defendant  In  the  siun  of 
$3,000. 

[1]  Numerous  errors  are  assigned,  the  prin- 
cipal ones  being  that  the  court  erred  in  ex- 
cluding offered  testimony  of  defendant  to 
show  plaintiff's  disloyalty,  refusal  to  contrib- 
ute to  the  Red  Cross  and  other  war  funds, 
etc.;  In  refusing  to  direct  a  verdict  for  de- 
fendant; in  permitting  plalntifTs  counsel  to 
use  a  newspaper  and  read  from  it  an  article 
on  the  subject  of  mob  law;  In  permitting  tes- 
timony as  to  the  loss  by  plaintiff  of  the  serv- 
IceB  of  his  wife  resulting  from  the  shock  she 
tostalned  by  reascm  of  the  event;  and  In 
stating  the  measure  of  damages  to  the  Jury. 

Not  only  was  conspiracy  charged  In  me 
dedaratloa,  but  assault  and  battery.     The 
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conflicting  testimony  dearly  made  a  case  for 
the  jury  under  the  diarges  contained  in 
plaintiff's  declaration. 

[2]  The  questions  of  loyalty  or  disloyalty, 
citizenship  or  nondtlzenshlp,  were  In  no 
sense  proper  Issues  in  the  case.  The  court 
consistently  so  ruled  during  the  trial,  and 
very  clearly  instructed  the  jury  upon  the 
subject  It  unavoidably  crept  Into  the  case 
as  res  gestie  through  the  testimony  as  to 
what  was  done  and  said  at  the  time  of  the 
alleged  tortious  acts,  largely  that  of  defend- 
ant. Aside  from  that,  all  offered  evidence 
of  either  side  on  the  subject  was  excluded  by 
the  court.  Of  this  the  court  said  to  the  Jury 
in  part: 

"Now  at  the  ootset  there  crept  into  this  case 
from  the  opening  statement  of  plaintiff's  coun- 
sel, and  subsequently  by  efforts  to  combat  that 
and  the  testimony  of  the  plaintiff,  question  of 
loyalty  or  disloyalty.  I  say  to  you  at  the 
outset  that  that  question  cnts  no  figure  in  the 
law  or  in  the  disposition  of  this  case  so  far 
as  the  law  is  concerned  and  so  far  as  the 
conrt  is  concerned.  The  wrong  dalmed  here 
is  a  trespass  to  the  person  of  the  plaintiff,  aa 
assault,  the  claim  being  that  he  was  forcibly 
taken  from  his  premises.  •  •  •  Now  I  say 
to  yon  as  a  matter  of  law  that  whatever  words 
may  have  been  used  or  whatever  language  may 
have  been  used  by  Mr.  Ellsworth  previous  to 
that  time  would  not  be  an  excuse  for  that  act 
of  these  persons  toward  him,  it  can  olter  no  ex- 
cuse for  personal  violence.  And  on  that  same 
question  there  has  been  run  into  the  case  the 
.question  of  Mr.  Ellsworth's  citizenship  and  the 
defendant's  noncitizenship.  That  does  not  cnt 
any  figure.  Nothing  should  be  charged  against 
either  or  given  in  favor  of  either  because  he  is 
a  dtizen  or  nondtisen." 

[3]  In  his  argument  to  the  jury  plaintiff's 
counsel,  when  he  was  declaiming  against 
l>-nch  law  and  mob  violence,  referred  to  the 
recent  lynching  of  a  man  In  Indiana  by  a 
drunken  mob  for  alleged  seditious  utterances 
and  their  Indictment  for  murder,  and  was 
proceeding  with  a  newspaper  in  his  hand 
when  defendant's  counsel  objected  and  the 
court  said: 

"The  jury  will  understand  that  any  illustra- 
tion given  by  Mr.  Macklem  of  what  he  called 
mob  law  is  to  be  taken  as  bis  own  statement, 
and  not  as  evidence  in  the  case.  There  is  no 
evidence  in  this  case." 

Plaintiffs  counsel  then  proceeded,  called 
attention  to  what  the  "President  and  our  At- 
torney General  say  about  this  mob  law,"  say- 
ing in  reply  to  an  objecting  question  by  de- 
fendant's counsel,  "I  am  just  going  to  read 
a  comment  upon  what  the  Attorney  General 
said ;  it,  is  not  law,"  to  which  the  court  said, 
"All  right" 

Counsel  then  read  a  very  drastic  newspa- 
per arUcle  enUUed  "St<q;>  Mob  Law,"  dis- 
cussing and  quoting  from  an  address  by  the 
Attorney  General,  In  which  his  text  Was 
largdy  taken  from  the  lynching  of  <»e  Ho- 
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bait  Preager,  In  Illinois,  thonglit  to  have 
been  gnllty  of  no  offense,  and  yery  severely 
condemning  lynch  law  in  scathing  terms. 

By  pursuing  this  ingenious  course  counsel 
brought  to  his  assistance  the  influence  of  the 
President  and  Attorney  General  of  the  Unit- 
ed States  with  a  powerful  aiding  argument 
of  the  latter  which,  though  made  of  general 
application,  dealt  with  a  particularly  infa- 
mous case  of  lynching  an  assumed  Idnocent 
man  by  a  drunken  mob  In  the  state  of  Illi- 
nois. This,  we  think,  was  prejudicial  to  the 
defense,  and,  considering  the  evidence  In 
the  case  as  a  whole,  is  indicated  to  have 
been  reflected  In  the  verdict.  The  newspaper 
article  was  not  in  evidence  or  admissible.  Its 
nse  by  plaintifT's  counsel  in  his  closing  argu- 
ment was  reversible  error.  Orelssing  v.  Oak- 
land Motor  Co.,  204  Mich.  116, 169  N.  W.  842. 

[4]  Plaintiff  made  claim  for  loss  of  services 
by  his  wife,  who,  be  claimed,  was  made  ill 
by  the  shock  and  exdtem^it  to  her  from 
what  occurred  and  exposure  in  £:oing  out  to 
ascertain  what  became  of  him  and  to  aid  him 
if  she  could,  as  she  testified  she  did.  Of  this 
the  court  instructed  the  Jury — 

"and  determine  whether  his  wife  was  shocked 
or  excited,  as  claimed,  to  the  extent  that  she 
was  incapacitated  for  her  usual  work  and  de- 
termine for  bow  long  and  ^hat  the  value  of 
her  services  was  for  that  time." 

No  claim  la  made  that  defendant  or  any 
member  of  his  party  was  In  plaintlfTs  house 
or  saw  or  did  anything  to  ber  or  any  unlaw- 
ful act  on  their  premises.  She  testified  that 
after  the  parties  left  the  house  she  went  out 
and  saw  some  automobiles  down  the  road 
and  went  back,  got  the  gun,  loaded  It,  and 
started  to  a  neighbor's.  Of  her  proximity  to 
the  disturbances  complained  oC  she  said: 

"When  I  got  to  the  comer  I  listened.  I 
heard  him  say,  Ton  ought  to  l>e  ashamed,  all 
of  yoD  men,  to  get  an  old '  man  like  me  oat 
here.'  I  did  not  stop  to  listen  any  more.  I 
went  on;  I  knew  he  was  alive;  I  was  afraid 
I  would  not  have  any  show-down  amongst  those 
men  if  I  followed  them  up  with  the  gun.  I  was 
excited  and  scared,  and  when  I  got  to  Mr. 
Allen's  house  I  rapped  on  the  door.  My  hair 
was  down  and  I  was  crying." 

Of  her  condition  when  testifying  she  said: 

"I  am  nervous  and  weak  all  the  time  and  I 
don't  sleep  good  at  night;  any  little  excitement 
I  get  awful  nervous;  all  of  which  is  caused 
by  excitement  and  being  scared  on  May  6, 
1918." 

It  was  In  consequence  of  sadi  condition 
that  she  and  her  husband  testlfled  to  her 
inability  to  work  as  before.  Cwtainly  plain- 
tiff could  not  recover  for  maital  shock  or 
suffering  to  bia  vrife.  Hyatt  v.  Adams,  16 
Mich.  180. 

None  of  the  unlawful  acts  complained  of 
were  directed  towards  ber  or  committed  in 


her  presence.  It  Is  a  general  rule  of  law  that 
there  can  be  no  recovery  for  injuries  resulting 
wholly  from  'mental  shock  or  fright  not  ac- 
companied by  any  physical  injur}-.  Baldwin 
on  Personal  Injuries  (2d  Ed.)  431 ;  Nelson  v. 
Crawford,  122  Mich.  466,  81  K  W.  335,  80 
Am.  St.  Bep.  577. 

For  the  foregoing  reasons,  the  Judgment 
must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  defendant 


PEOPLE  V.  8YBI8L00.    (No.  I2«.) 
(Supreme  Court  of  Michigan.    Oct  8,  1920.) 

1.  Criminal  law  i»=>l  137(5, 7)— Errors  In  ai. 
mlMlon  and  snffloienoy  of  teatimoay  oa  mat- 
tars  admitted  act  oonsldered. 

In  a  prosecntion  onder  the  intoxicating  liq- 
uor law,  where  defendant's  counsel  assented 
to  the  court's  statement  that  it  was  not  serious- 
ly controverted  that  defendant's  wife  had  been 
violating  such  law,  she  having  pleaded  guilty, 
on  appeal  the  court  win  not  consider  assign- 
ments of  error  in  admission  of  testimony  or 
sufficiency  of  proofs  to  establish  that  such  ille- 
gal bnsiness  was  l>eing  conducted  at  defendant's 
home. 

2.  iBtoxloatfno  liquors  «=»239(l)— lastmetlcn 
as  to  hnshand's  liability  for  wife's  violatloa  of 
statute  on  bis  premises  approved. 

In  a  prosecution  for  violation  of  the  intozi- 
eating  liquor  law,  to  which  defendant's  wife  had 
already  pleaded  gnilty,  an  instruction  that  de- 
fendant would  be  responsible  if  his  wife's  un- 
lawful acts  were  committed  with  his  knowledge, 
consent,  or  participation,  but  not  if  such  acts 
were  committed  without  his  Imowiedge  or  con- 
sent, or  against  his  wishes,  and  in  spite  of  every 
reasonable,  lawful,  and  practicable  effort  on  liis 
part  exercised  in  good  faith  to  prevent  their 
commission,  Aeld  proper. 

3.  Intoxloattng  liquors  «8>I70— Husband  gnilty 
for  wife's  acts  In  home^  IT  not  exercising  his 
control  to  prevent  crime. 

In  a  prosecution  of  a  husband,  his  wife  al- 
ready having  pleaded  guilty  to  violation  of  liq- 
uor law  in  their  home,  the  act  being  malum 
prohibitum,  and  not  malum  in  se,  it  is  not  nec- 
essary to  prove  Ills  criminal  intent;  his  lia- 
bility, if  not  doing  what  he  could  to  prevent 
her  violating  the  law,  resting,  not  on  the  pre- 
sumption of  bis  coercion  of  his  wife,  but  on  his 
authority  to  control  the  household  affairs  axid 
use  reasonable  means  to  prevent  violation  of 
law. 

Error  to  Oircnlt  (3oart,  Berrien  County; 
Oias.  E.  White,  Judge. 

John  Syblsloo  waa  convicted  and  sentenced 
for  violation  of  the  intoxicating  liquor  stat- 
ute, and  be  brings  error.    Affirmed. 

Argued  before  STEERS,  O.  J.,  and 
MOORE,  WIEST,  FELLOWS,  STONB, 
CLARK.  BIRD,  and  SHARPE,  JJ. 
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Jobn  J.  Sterling,  of  Beaton  Harbor,  for   ted  without  his  knowledge  or  consent  or  aeainst 


appelant. 

Charles  W.  Gore,  Proa.  Attjr.,  of  Benton 
Harbor,  for  the  People. 

SHARPB,  J.  The  defendant  and  Wa  wife, 
Anna  Syblsloo,  were  jointly  charged  with  a 
violation  of  section  2  of  Act  No.  338  of  the 
Public  Acts  of  1917,  as  amended  by  Act  No. 
63  of  the  Public  Acts  of  1919.  The  wife  plead- 
ed guilty.  The  defendant  was  convicted  and 
sentenced.  He  now  seeks  review  of  his  con- 
viction by  writ  of  error. 

It  appears  by  the  proofs  that  the  sheriff, 
George  O.  Brldgman,  being  suspicious  that 
the  defendant  and  his  wife  were  Illegally 
mannfactnrlng  and  disposing  of  Intoxicants, 
procured  one  Robert  Chandler  to  go  to  their 
home  and  get  some  liquor;  that  he  marked 
the  money  which  was  paid  therefor;  that 
he  then  got  a  warrant  to  search  the  premises; 
that,  accompanied  by  Deputy  Sheriff  Frank 
Glover,  he  made  sudi  search;  that  he  found 
the  two  defendants  and  three  men  sitting 
around  a  table  on  which  was  a  glass  and 
bottle ;  that  Glover  found  a  still  for  the  man- 
ufacture of  whisky,  a  barrel  of  mash,  and 
a  considerable  quantity  of  liquor  In  the  base- 
ment; that  Mrs.  Syblsloo,  on  request,  pro- 
duced her  podietbook,  in  which  some  of  the 
marked  bills  were  found. 

[1]  The  trial  court  in  his  charge,  after  stat- 
ing the  tacts  claimed  by  the  prosecutioo, 
said: 

"So  that  there  is  no  serious  controversy  in 
this  case  but  what  the  wife  was  conducting 
bnsinesa,  this  unlawful  business  that  has  been 
charged  in  this  Information,  in  that  house.  I 
don't  understand  Mr.  Whitney  makes  any  daim— 

"Mr.  Whitney  (interposing):  None  whatever. 

"The  Court  (continuing) :  To  the  contrary,  so 
that  the  real  question  in  this  case  for  you  to 
determine  is  whether  or  not,  under  the  facts  as 
they  were  developed  by  the  evidence  in  this 
case,  this  respondent  is  liable  for  these  unlaw- 
ful acts  which  the  evidence  disdosed  were  be- 
ing carried  on  in  that  house." 

L  In  view  of  the  admission  by  counsel, 
we  do  not  feel  called  upon  to  consider  the 
assignments  based  on  errors  in  the  admis- 
sion of  testimony,  or  on  the  sufficiency  of 
the  proofs  to  establish  the  fact  that  a  busi- 
ness  in  violation  of  the  statute  was  being  oon- 
dncted  at  the  home  occupied  by  the  defendant 
and  his  wife  on  the  occasion  charged. 

[J]  2.  The  jury  were  instructed: 

"If  the  house  was  owned  by  respondent's 
wife,  but  was  used  by  respondent  and  bis  wife 
as  their  domicile  or  home,  and  if  respondent's 
wife  committed  in  said  house  any  of  the  un- 
lawful acts  charged  in  the  information  filed  in 
this  case,  the  husband  (that  is,  this  respondent) 
would  be  responsible  for  such  unlawful  act  or 
acta  if  committed  with  his  knowledge  or  con- 
sent, or  with  his  participation,  or  if  be  permit- 
ted and  suffered  the  commission  of  such  un- 
lawful act  or  acts  by  the  wife;  but  he  would 
not  be  responsible  for  the  commission  of  audi 
unlawful  act  or  acts  by  the  wife.  If  commit- 


his  wishes  and  in  spite  of  every  reasonable, 
lawful,  and  practicable  effort  on  his  part,  exer- 
cised in  good  faith,  to  prevent  the  commission 
of  such  act  or  acts  by  the  wife.  That  is  the 
rule  of  law  that  should  aid  you  in  .determining 
whether  or  not,  under  the  facts  in  this  case, 
this  respondent  is  liable  for  Uie  illegal  and 
unlawful  acts  committed  in  the  house  by  the 
wife." 

We  think  this  instruction  correctly  stated 
the  law  applicable  to  the  facts  here  pre- 
sented. The  house  bad  been  purchased  un- 
der contract;  the  wife  being  named  as  the 
vendee  therein.  All  of  the  payments  had 
been  made  by  the  husband.  The  wife  testi- 
fied that  a  woman  living  In  Chicago  brought 
the  still  to  ber  and  taught  her  how  to  make 
whisky  with  It;  that  before  she  got  It  her 
husband  worked  steadily,  but  was  then  work- 
ing but  two  days  a  we^;  that  defendant 
was  never  in  the  cellar,  and  did  not  know 
that  the  still  was  there.  A  boarder,  Henry 
LosinsU,  testified  that  he  saw  the  still  in 
the  basement ;  that  on  two  occasions  he  heard 
the  husband  and  wife  talking  about  It;  that 
defendant  said  to  his  wife,  "I  don't  like  this 
business."  Agnes  Holts,  a  neighbor,  testi- 
fied that  when  at  their  house  the  defendant 
said: 

"She  [his  wife]  shouldn't  do  it;  he  was  afraid 
he  would  get  in  some  trouble." 

The  defendant  testified  he  knew  that  a 
woman  brought  the  still  to  his  home;  that, 
while  the  house  Is  heated  with  a  furnace,  he 
did  not  attend  to  It  while  the  still  was  in  the 
basement,  though  he  did  both  before  and 
after,  as  his  wife  "don't  want  me  to  go  to 
the  furnace,  for  feaf  I  would  throw  that 

out"  Jr- 

In  21  Cyc.  1147,  it  is  said: 

"The  husband  is  Ofi  head  of  the  family,  and 
as  such  has  the  general  right  at  common  law 
to  regulate  the  household,  its  expenses,  and  its 
visitors,  and  to  exercise  the  general  control  of 
the  family  management." 

[S]  The  offense  here  charged  is  not  malum 
in  se.  It  does  not  involve  an  act  which 
from  its  very  nature  Is  criminal,  such  as 
murder,  theft,  arson,  and  the  like.  It  Is  this 
class  of  cases  to  which  the  authorities  cited 
by  counsel<4or  the  defendant  apply.  People 
V.  Knapp,  26  Mich.  112;  People  v.  Qiapman. 
62  Mich.  280,  28  N.  W.  886,  4  Am.  St.  Rep. 
857;  People  v.  Fay,  70  Mich.  421,  38  N.  W. 
296.  The  charge  against  the  defendant  is 
malum  prohibitum.  It  becomes  a  crime  only 
because  its  commission  is  expressly  forbidden 
by  positive  law.  There  is  a  weU-recognized 
distinction  between  such  acts.  Under  the 
latter,  it  seems  settled  that  criminal  intent 
is  not  a  necessary  element  of  the  offense. 
In  People  v.  Werner,  174  N.  T.  132,  66  N.  E. 
667,  it  was  said: 

"me  law  on  that  subject  seems  to  be  that 
an  act  malum  prohibitum  is  not  excused  by  ig- 
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norance,  or  a  mistake  ot  tact  when  a  apedfic 
act  is  made  by  law  indictable,  irrespective  of 
the  defendant's  motive  or  intent  •  •  •  The 
general  rule  that  the  criminal  intention  is  the 
essence  of  the  crime  does  not  apply  to  aach 
prohibited  acts." 

In  People  t.  Roby,  52  Hlcb.  S77,  579,  18 
N.  W.  365,  366  (50  Am.  Rep.  270),  Cooley, 
O.  J.,  said: 

"Many  statutes  which  are  in  the  nature  of 
police  relations,  as  this  is,  impose  crimiDal 
penalties  irrespective  of  any  intent  to  violate 
them;  the  purpose  being  to  require  a  degree 
of  diligence  for  the  protection  of  the  public 
which  shall  render  violation  impossible." 

The  rule  applicable  to  the  facts  here  pre- 
sented ia  well  stated  In  21  Cyc.  1354: 

"The  husband  is  liable  for  his  wife's  crimi- 
nal acts,  committed  by  his  bidding,  or  in  his 
presence  and  under  his  coercion.  Likewise 
where  she,  in  his  presence  and  with  his  knowl- 
edge, commits  an  act  not  malum  in  se,  he  may 
be  found  guilty,  as  where,  with  the  husband's 
knowledge  or  consent,  the  wife  sells  intoxicat- 
ing liquors  contrary  to  statute.  If  such  sales 
are  made  by  her  in  his  bouse,  even  in  his  ab- 
sence, and  even  contrary  to  his  wishes,  he  may 
be  held  guilty,  since  it  is  his  duty  to  control 
or  prevent  the  same." 

In  Commonwealth  t.  Barry,  115  Mass.  146, 
the  facts  were  quite  similar  to  those  here 
presented.  The  trial  court  charged  that  the 
defendant  was  liable  If  the  jury  found  that 
his  wife  kept  the  Uqnor  In  the  presence  of 
the  defendant  with  intent  to  sell  it,  and  the 
husband  had  knowledge  thereof  and  did  not 
use  reasonable  means  to  prevent  h'er  from 
doing  so.    The  court  said: 

"The  statute,  wliich  gives  to  a  married  wo- 
man the  right  to  carry  on  any  trade  or  busi- 
ness on  her  sole  *  •  *  account,  does  not 
deprive  a  husband  of  his  common-law  right  to 
regulate  and  control  his  own  household.  He 
has  the  power  to  prevent  liia  wife  from  using 
bis  house  for  an  illegal  business  or  purpose. 
If  be  permits  her  to  use  it  for  the  illegal  busi- 
ness of  keeping  ♦  ♦  •  liquors  for  •  •  • 
sale,  he  becomes  a  participator  in  the  misde- 
meanor, and  is  liable  to  an  indictment  or  com- 
plaint for  it,  and  the  fact  that  she  was  carrying 
on  the  business  on  her  own  account,  and  has 
filed  a  certificate  to  that  effect  under  the  stat- 
ute, does  not  release  him  from  this  liability." 

See,  also.  Commonwealth  v.  Walsh,  165 
Mass.  62,  42  N.  E.  500;  State  t.  Rozum,  8 
N.  D.  648,  80  N.  W.  477;  Commissioners  v. 
Keller,  20  How.  Prac.  (N.  Y.)  280. 

The  rule  as  stated  rests,  not  on  the  pre- 
sumption of  coercion  of  the  wife  by  Ihe  hus- 
t>and,  but  on  the  authority  of  the  husband  as 
the  head  of  the  household  to  contr<d  its  af- 
fairs, and  his  duty  to  use  all  reasonable 
means  to  prevent  his  wife  from  using  the 
home  for  a  business  or  purpose  prohibited 
by  the  statute. 

The  Judgment  Is  affirmed. 


McNAIR  at  al.  v.  RAYMOND.    (No.  122.) 
(Supreme  Court  of  Michigan.    Oct.  3,  1021.) 

1.  Covenants  «=s>l03(3)— Minor  Infraction  of 
bulldlno  restrictlou  held  not  to  estop  plain- 
tiffs from  enjoining  a  radical  Infraction. 

In  lot  owner's  suit  to  enjoin  construction 
of  a  building  too  near  the  street  Une  in  viola- 
tion of  a  building  restriction,  plaintiifs'  infrac- 
tions in  encroaching  on  the  line  to  an  extent 
of  from  1  to  18  inches  held  to  be  minor  infrac- 
tions, not  estopping  them  from  enjoining  a 
gross  infraction  of  the  restriction. 

2.  Injonctlon  «=>I13— Suit  to  onjoln  violation 
of  building  restrictions  held  not  barrad  by 
laches. 

In  lot  owner's  action  to  enjoin  an  infraction 
of  a  restriction  as  to  building  Une,  where 
plaintiffs  repeatedly  warned  d^endant  after 
he  had  staked  out  his  foundation,  and  did  not 
begin  suit  until  after  he  had  proceeded  with  his 
construction  in  defiance  of  such  warnings,  held, 
that  plaintiffs  were  not  barred  by  laches. 

Appeal  from  Ctrcnlt  toart,  Wayne  Coun- 
ty, in  Chancery;  Adolpb  F.  Marschner, 
Judge. 

Suit  by  J<du>  W.  McNair  and  otben  against 
Yard  S.  Raymond,  in  which  a  restraining 
order  was  made  permanent  by  decree,  and 
the  defendant  appeals.    AfiSrmed. 

Argued  before  STEERE7,  O.  J.,  and  MOORE. 
WIEST,  FELLOWS,  STONBl  BIRD,  and 
SHARPS,  JJ. 

Entenza  &  Oramer,  of  Detroit,  for  appel- 
lant. 

Keena,  Ughtner,  Oxtoby  &  Hanley,  ot  De- 
troit, for  appellees. 

STONB,  jr.  The  parties  are  owners  of 
lots  in  Freud's  Fox  Creek  subdivision,  on 
Ashland  avenue,  in  Detroit,  all  subject  by 
the  deeds  to  certain  building  restrictions, 
among  them — 

"That  nothing  but  one  dwelling  house  and  the 
necessary  outbuildings  shall  be  erected  on  each 
lot;  said  dwelling  bouse  *  *  *  is  to  face 
Ashland  avenue,  and  is  to  be  placed  not  less 
than  twenty  (20)  feet  back  from'  the  front  line. 
•    •    • » 

About  April  1,  1920,  def^dant,  with  tall 

knowledge  of  the  building  restrictions,  began 
the  building  on  his  lot  of  a  dwelling,  the 
front  line  of  which  was  to  be  9  feet  0  Inches 
from  the  front  line  of  the  lot.  On  that  date, 
the  stakes  for  the  wall  being  set,  one  of  the 
plaintiffs,  Stevenson,  owner  of  an  adjacent 
lot  In  the  subdivision,  warned  defendant  of 
his  proposed  violation  of  the  restriction,  and 
advised  him  to  move  back  and  avoid  trouble. 
Several  times  thereafter,  defendant  persist-' 
ing  in  the  violation,  said  plaintiff  repeated 
bis  protests.  The  lot  owners  In  the  sub- 
division  had   formed  the  Ashland  Avenue 
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ImpiOT«nait  ABSodatloii,  for  the  purpose 
stated  in  the  name,  or  which  McNair  was 
president  Stevenson  pretested  to  defend- 
ant again  at  the  request  of  the  president 
of  the  assodattoD,  and  the  president,  also 
a  platntur,  with  Stevenson  went  to  see  de- 
fendant who  walked  away  from  them— did 
not  talk  with  them. 

Defendant  claims  to  have  submitted  his 
plans  for  his  dwelling  to  Freud,  president 
of  the  Marshland  Boulevard  lAnd  Company, 
which  pnt  on  the  Freud's  Fox  Creek  subdi- 
vteion,  for  approval,  and  that  the  same  were 
approved.  This  claim,  even  If  important,  Is 
not  sustained  by  the  record.  A  petition  was 
circulated  among  the  lot  owners,  and  as  a 
result  this  suit  was  commenced  September 
18,  1920,  when  defendant  had  made  consid- 
erable progress  in  building  the  dwelling  as 
staked.  A  restraining  order  was  made.  This 
was  made  permanent  by  the  decree.  Defend- 
ant by  appeal  presents  three  questions: 

1.  Fact — ^The  facts  as  here  stated  are  In 
accord  with  the  opinion  of  the  trial  Judge 
and  are  sustained  by  the  record. 

[1]  2.  Estoppel.— It  is  said  that  the  plain- 
tiffs, the  lot  owners  in  the  subdivision,  in 
building  their  dwellings,  have  Ignored  the 
said  restriction  as  to  the  front  line  of  the 
dwellings  to  the  extent  that  such  restriction 
has  been  abandoned,  and  plaintiffs  are  estop- 
ped to  claim  a  breach  by  defendant.  The  rec- 
ord does  not  show  an  absolute  observance  of 
the  restriction,  but  it  shows  a  substantial  ob- 
servance. The  trial  Judge,  at  the  request  of 
the  parties,  viewed  the  premises  and  the 
surrounding  neighborhood  and  said  of  such 
view: 

"It  is  strikingly  apparent  that  thi  defendant's 
building  as  it  now  stands  ii  violative  of  the 
building  line  restrictions.  The  construction  is 
unusual  in  its  ciiaracter  in  comparison  with 
other  buildings  or  dwellings  on  the  street,  and 
the  claim  of  the  plaintiffs  that  its  appearance 
is  discordant  with  and  deprecating  to  the  uni- 
formity and  general  harmony  of  the  dwellings 
now  constructed  on  Ashland  avenue  is  justifia- 
bly advanced.  The  record  is  well  fortified  by 
the  respective  parties  with  photographs  in  sub- 
stantiation of  their  claims.  An  examination  of 
the  survey  offered  in  evidence  by  the  defendant 
and  the  testimony  of  defendant's  witness  Ken- 
nedy indicates  that  a  few  of  the  plaintiffs  are 
guilty  of  minor  infractions  of  the  restrictive 
covenants  in  question." 

These  "minor  Infractions,"  as  found  by 
■  witness  for  defendant,  were  encroachments 
upon  the  said  area  of  20  feet  to  the  extent 
of  0  Inches  In  several  instances,  and  the 
following:  11  inches,  18  Indies,  7  Inches,  12 
inches,  4  Inches,  3  Inches,  and,  on  Steven- 
son's lot,  8  Inches.    One  dwelling  Is  ezact- 
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ly  located.  Some  are  back  from  the  line. 
Of  some  temporary  buildings  on  these  lots 
the  trial  Judge  said: 

"Violations  of  a  few  of  the  property  owners, 
still  maintaining  boatbouses  or  shacks  in  the 
rear  of  their  lots,  are  only  temporary.  The 
owners  of  the  temporary  buildings  are  gradn* 
ally  constructing  respectable  homes." 

The  decree  required  defendant  to  fir  the 
front  line  of  bis  dwelling  not  less  than  19 
feet  4  inches  from  the  front  line  of  the  lot. 
This  will  correspond  with  Stevenson's  dwell- 
ing and  be  a  substantial  compliance  with  the 
restriction  as  followed  by  other  lot  owners. 
These  slight  breaches  of  the  original  plan  dp 
not  accomplish  a  radical  or  material  change 
in  the  general  otmditlons  and  character  of 
the  snbdiTislon — do  not  estop  plaintiffs  from 
asserting  their  rights  against  defendant, 
whose  breach  threatened  to  diminish  materi- 
ally the  value  and  desirability  of  the  prop- 
erty of  plaintiffs.  See  Davidson  v.  Taylor, 
196  Mich.  605,  162  N.  W.  1033;  Mlsch  v. 
Lehman,  178  Mich.  225, 144  N.  W.  556;  Hart- 
wig  V.  Grace  Hospital,  198  Mich.  725,  165 
N.  W.  827:  Schadt  v.  BriU.  173  Mich.  647, 
139  N.  W.  878.  45  I*  R.  A.  (N.  S.)  726;  Stew- 
art v.  Stark,  181  Mich.  408,  148  N.  W.  S93. 

[2]  8.  Laches. — ^Defendant  violated  the  re- 
striction knowingly.  He  was  warned  re- 
peatedly. As  said  by  the  trial  Judge,  de- 
fendant may  not  claim  that  he  continued 
his  building  of  the  dwelling  upon  the  suppo- 
sition or  belief  that  plalntifTs  had  consented 
thereto  and  had  waived  their  rights.  He 
proceeded  in  defiance  of  them.  It  Is  said 
that  plaintiffs  were  slow  in  bringing  this 
suit.  But  It  Is  said  in  High  on  Injunctions 
(4th  Ed.)  VOL  1,  p.  12: 

"Where,  although  the  plaintiff  has  suffered 
a  long  time  to  elapse  before  finally  seeking  the 
aid  of  a  court  of  equity,  he  has,  during  all  this 
time,  frcqvjently  protested  to  the  defendant, 
and  urged  him  to  cease  doing  the  acts  sought 
to  be  enjoined,  the  doctrine  of  laches  does  not 
apply,  and  such  does  not  constitute  a  bar  to 
the  interposition  of  the  court  by  injunction." 

See,  alsob  10  B.  0.  L.  397;  Walker  v. 
SchultB,  175  Mich.  280, 141  N.  W.  543;  Kaiser 
V.  Kaiser,  213  Mich.  660,  181  N.  W.  993; 
Sheffield  Car  Co.  v.  Hydraulic  Co.,  171  Mich. 
423,  137  N.  W.  305,  Ann.  Oas.  1914B,  984; 
Morrison  y.  Queen  City  Electric  Light  Sc 
Power  Co.,  181  Mich.  624,  148  N.  W.  354; 
Nickerson  v.  Nlckerson,  209  Mich.  134,  176  N. 
W.  456;  Linzee  v.  Mixer,  101  Mass.  512; 
Herrick  v.  Marshall,  66  Me.  430;  Hansell  v. 
Downing,  17  Pa.  Snper.  Gt  285. 

The  decree  Is  affirmed,  with  costs  to  plain- 
tiffs. 
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TITLE  GUARANTY  &  SURETY  CO.  V. 
ROEHM.  (No.  29.) 

(Supreme  Court  of  Michigan.    Oct  8,  1921.) 

1.  Indemnity  «s>6— Rule  »f  striotlulml  Jnris 
not  applied  to  Indemnity  contract. 

One  who  signed  contracts  indemnifying  a 
surety  company  going  on  a  contractor's  bonds, 
but  not  as  surety  with  the  contractor,  was  not 
entitled  to  have  the  rule  of  strictissimi  juris 
applied  to  his  contracts,  the  interpretation  of 
such  contracts  being  that  which  applies  to  con- 
tracts generally,  that  is,  to  ascertain  the  in- 
tention of  the  parties  and  give  effect  to  that  In- 
tention, if  it  can  be  done  consistently  with  legal 
prindples. 

2.  Indemnity  ®=>8— Indemnitor  held  liable  on 
oontraot  to  Indemnify  aarety  In  oontractor'a 
bond. 

Indemnitor  was  liable  to  a  surety  company 
under  a  contract  to  indemnify  the  latter  for 
losses  arising  out  of  the  furnishing  of  bonds 
executed  by  a  public  contractor  and  signed  by 
the  surety  company  aa  surety,  although  the 
indemnity  contract  purported  to  deal  with  ref- 
erence to  one  bond  for  $22,000  running  to  a 
township  and  the  people  of  the  state,  whereas 
there  were  two  bonds  of  $11,000  each  running 
respectiTely  to  the  township  and  the  people  of 
the  state,  and  although  the  description  of  the 
highway  to  be  improved  was  different  in  the 
indemnity  agreement  from  that  found  in  the 
bonds;  all  the  parties  knowing  what  highway 
was  referred  to. 

3.  Indemnity  $s»l4— Indemnitor  of  aureity  lia- 
ble though  bond  was  Intoffldent  to  Justify  re- 
covery from  surety. 

One  who  indemnified  a  surety  company 
against  loss  under  a  bond  was  liable  to  the 
surety  for  money  recovered  from  it  by  material- 
men, even  though  the  bond  was  not  full  enough 
in  its  terms  to  justify  recovery  upon  it  by 
materialmen;  the  indemnitor  having  notice  of 
the  suits  and  an  opportunity  to  make  a  defense 
and  not  choosing  to  embrace  such  opportunity. 

4.  Indemnity  <Ss» 1 4— Recovery  from  Indemnitor 
held  proper  though  loes  occurred  to  Indemni- 
fied party  on  two  bonds. 

One  who  indemnified  surety  company  against 
loss  under  several  bonds  covering  a  certain  im- 
provement was  liable  to  the  surety  company 
for  the  amount  of  recovery  from  the  surety 
company  on  the  bonds  jointly,  without  separat- 
ing the  amount  of  recovery  as  to  each;  such  in- 
demnitor not  choosing  to  embrace  opportunity 
given  him  to  appear  in  the  actions  against 
the  aurety  company. 

Error  to  CHrcolt  Ck»art,  Houghton  County ; 
Patrick  H.  O'Brien,  Judge. 

Action  by  the  Title  Guaranty  &  Surety 
Company  against  Paul  P.  Roehm.  Judgment 
for  plaintlir,  and  defendant  brings  error. 
Afilnued. 

In  September,  1912,  one  Thomas  Drapeau 
was  the  successful  bidder  for  the  construc- 
tion  of   a   highway   In    Portage   township, 


Houghton  county,  known  as  the  "New  Otter 
Lake  Road."  He  entered  into  a  contract 
with  the  township  for  its  construction.  Mr. 
Drapeau  was  required  to  and  did  execute 
two  bonds  aggregating  $22,000,  one  for  $11,- 
000  running  to  the  township,  and  the  other 
for  a  like  amount  running  to  the  people  of 
the  state  of  Michigan  (see  Act  187  Public  Acts 
1905;  section  14827  et  seq.,  O.  I*  1915).  The 
present  plaintiff  signed  both  bonds  as  sure- 
ty at  the  instance  and  request  of  this  de- 
fendant But  before  or  contemporaneous 
with  such  signing  defendant  executed  a  writ- 
ing to  the  surety  company  called  an  "Indem- 
nity bond."  In  this  undertaking  it  was  re- 
cited that — 

The  surety  company  "has  signed  and  executed 
or  is  about  to  sign  and  execute  *  *  •  a 
certain  bond  or  undertaking  in  the  penal  sum 
of  twenty-two  thousand  ($22,0<X>.00)  dollars, 
on  behalf  of  Thomas  Drapeau,  in  favor  of  Por- 
tage township,  Houghton  connty,  Mich.,  and  Uie 
state  of  Midiigan,  and  bearing  date  on  or 
about  the  date  hereof,  reference  to  which  said 
bond  or  undertaking  ia.  hereby  made  for  the 
purpose  of  certainty,  a  copy  of  which  instru- 
ment is  or  may  be  hereto  attached." 

And  It  was  conditioned  that — 

Defendant  "shall  hold  and  keep  harmless  the 
company  from  and  against  any  and  all  liability, 
loss,  damages,  suit  or  suits  (whether  such  suit 
or  suits  be  rightfully  or  wrongfully  brought), 
costs,  counsel  fees,  charges  and  expenses  of 
whatever  nature  or  kind  whidi  the  company 
shall  or  may  at  any  time  incur,  sustain  or  be 
put  to,  for,  or  by  reason  or  in  consequence  of 
the  company  having  given  and  executed  the 
said  bond  or  undertaking,  then  this  obligation 
shall  be  void;  otherwise  to  be  and  remain  in 
full  force  and  virtue." 

It  was  further  provided; 

"This  bond  of  indemnity  shall  be  liberally 
construed  so  aa  to  fully  protect  and  indemnify 
the  company." 

In  June,  191B,  Drapeau  entered  Into  anoth- 
er contract  for  an  extension  of  the  high- 
way beyond  the  work  contemplated  by  the 
first  contract  from  which  later  contract  it 
would  appear  that  the  township  had  the  op- 
tion of  having  such  work  done  at  the  same 
average  rate  per  unit  He  executed  two 
bonds  in  the  sum  of  $3,100,  one  to  the  town- 
ship and  one  to  the  people  of  the  state  of 
Michigan.  These  bonds  were  likewise  sign- 
ed by  plaintiff  as  surety,  and  defendant  gave 
to  it  an  undertaking  called  an  "indemnity 
agreement,"  which  recited  that — 

He  had  requested  the  company  "to  sign  and 
execute  a  certain  bond  or  undertaking  which 
bond  is  given  for  the  building  of  a  portion  of 
the  highway  from  Superior  City  to  Otter  Lake 
in  Houghton  county,  Mich.,  reference  to  which 
bond  or  undertaking  is  hereby  made  for  the 
purpose  of  certainty  and  a  copy  of  which  in- 
strument is  or  may  be  hereto  attached." 
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Thia  nndertakljBg  c<mtaiiied,   among  cOtr 
ers,  the  following  proviaion: 

"That  we  will  at  all  timea  indemnify  and  keep 
indemnified  the  company,  and  hold  and  aave  it 
liarmleaa  from  and  againat  any  and  all  de- 
manda,  liabilitiea,  loss,  damage  or  expense  of 
whatsoever  kind  or  nature,  including  counsel 
and  attorneys'  fees,  which  it  shall  at  any  time 
sustain  or  incur  by  reason  or  in  consequence 
of  having  executed  the  said  instrument;  and 
that  whenever  any  claim  or  claims  shall  have 
been  made  upon  the  company  under  the  said  in- 
gtrument,  if  in  judgment  of  the  company  it  ia 
determined  that  such  claim  or  claims  should  be 
paid>  we  covenant,  promise  and  agree  to  pay 
over  in  cash  to  the  company  upon  its  demand 
therefor,  the  amount  or  amounts  of  said  claim 
or  daima,  and  if  the  company  deny  liability 
concerning  any  claim  or  claims  and  suit  or  suits 
be  brought  against  the  company  under  said  in- 
stmment  to  recover  the  amount  of  said  claim 
or  claims,  or  any  other  proceeding  or  proceed- 
ings be  taken  thereon  involving  the  company, 
whether  the  suits  and  proceedings  be  against 
the  principal  named  in  tJie  said  instrument  and 
the  company  jointly,  or  against  the  company 
alone,  whether  such  suit  or  proceeding  or  pro- 
ceedings be  rightfully  or  wrongfully  brought  or 
instituted  we  covenant  and  agree  to  defend  said 
siiita  and  proceedings  to  a  conclusion  at  our 
own  expense  or  to  permit  the  company,  if  it 
so  elect,  to  place  the  defense  of  said  suits  and 
proceedings  in  the  hands  of  its  own  attorneys 
or  connsel,  in  which  latter  event  we  covenant, 
promise  and  agree  to  pay  over  to  the  company 
upon  its  demand  such  sum  or  sums  of  money  as 
may  be  required  to  retain  said  attorneys  or  coun- 
sel and  to  defray  the  expenses  of  conducting 
the  defense  of  said  suits  and  proceedings  and 
further,  we  covenant  and  agree  to  satisfy  and 
discharge  any  and  all  judgments  recovered 
against  the  company  under  said  instrument  as 
soon  as  the  same  shall  be  entered  or  docketed 
unless  an  appeal  be  taken  and  bond  or  bonds 
to  secure  or  stay  the  collection  of  auch  judg- 
ment or  judgments  be  procured  by  the  under- 
signed and  filed  as  required  by  law.    •    •    •" 

Mr.  Drapean  died  in  Jnly,  1913,  and  tbe 
contracts  were  completed  by  his  admin- 
istrator. Defendant  in  three  separate  in- 
atmments,  in  whldt  be  describes  himself  as 
"indemnitor  of  the  bond  of  Thomas  Dra- 
pean issued  by  the  Title  Guaranty  &  Surety 
Ck>mpany,"  consented  that  the  township  pay 
to  Mr.  Drapeau's  administrator  an  aggre- 
gate of  12,550  to  be  used  for  the  payment  of 
labor  debts.  Three  parties  who  had  furnish- 
ed material  used  in  the  construction  of  the 
highway  brought  suit  against  the  snrety  com- 
pany, counting  on  both  bonds  which  run  to 
the  pec^le  of  tbe  state  of  Michigan.  Mr. 
Boehm  was  given  notice  of  these  cases  and 
of  all  the  proceedings  therein,  and  a  copy  of 
the  declaration  in  each  case  was  served  on 
blm.  He  made  no  defense  to  any  of  the 
actions.  The  surety  company  urged  all  de- 
fenses ai^arently  thought  available,  but  judg- 
ments were  rendered  in  all  the  cases  and 
were  paid  by  the  surety  company.  Thereup- 
on this  action  was  brought  npon  defendant* • 
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undertakings.  The  case  was  tried  by  tbe 
conrt  without  a  Jury,  and  findings  of  fact  and 
conclusions  of  law  in  accordance  with  plain- 
tUTs  contention  were  filed,  and  judgment  was 
thereupon  entered.  Defendant  properly  ex- 
cepted to  the  conclusions  of  law,  but  we  do 
not  understand  him  to  question  the  findings 
of  fact. 

Argued  before  STEERB,  C.  J.,  and 
MOORB,  rELLOWS,  WIEST,  STONE, 
CLARK,  BIRD,  and  SHARPS,  JJ. 

Bees,  Robinson  &  Petermann,  of  Houghton, 
for  ai^ellant. 

Galbraith  &  McCormack,  of  Calumet 
(Thomas,  Shields  &  Sllsbee,  of  Lansing,  of 
connsel),  for  appellee. 

FELLOWS,  J.  (after  stating  the  facts  as 
above).  It  is  the  claim  of  the  defendant  that 
be  Is  only  bound  by  "the  letter  of  the  bond"; 
that  as  to  the  first  undertaking  he  obligated 
himself  with  reference  to  only  one  bond,  a 
bond  running  to  the  township  of  Portage  and 
the  people  of  the  state  of  Michigan  In  the 
sum  of  $22,000,  and  that  no  such  bond  was 
signed  by  plalntiS,  but  that  two  bonds  each 
in  the  sum  of  $11,000,  one  running  to  the 
township  and  one  to  the  people,  were  signed 
by  plalntifl ;  that  as  to  the  second  undertak- 
ing the  language  is  indefinite,  provided  for 
only  one  bond,  not  two,  that  the  description 
of  the  highway  was  different  in  the  undertak- 
ing from  that  fonnd  in  the  bonds  signed  by 
the  plaintiff,  and  that  If  be  Is  in  any  way 
bound  by  the  second  undertaking  it  is  only 
with  reference  to  the  bond  running  to  tbe 
township  and  not  the  one  running  to  tbe 
people;  that  as  he  saw  none  of  the  bonds 
signed  by  the  plaintiff,  he  had  no  knowledge  of 
their  terms ;  and  that  he  is  not  liable  in  this 
action.  In  short.  It  is  his  claim  that  he  is  a 
surety,  and  a  gratoitons  one,  and  Is  entitled 
to  Invoke  the  rule  of  strlctissiml  juris. 

[1]  Defendant  did  not  sign  as  surety  with 
Mr.  Drapean.  Both  of  the  undertakings  sign- 
ed by  him  were  contracts  of  indemnity  and  be 
was  an  indemnitor  and  not  a  surety.  These 
contracts  of  Indemnity  must  be  construed  and 
liaUllty  determined  by  the  rules  applicable 
to  such  contracts,  and  not  by  rules  applicable 
to  contracts  of  suretyship.  The  rule  of  stric- 
tissimi  juris  may  not  be  applied  to  such  con- 
tracts. 

"In  the  interpretation  of  indemnity  contracts, 
the  cardinal  rule  is  that  which  applies  to  con- 
tracts generally,  i  e.,  to  ascertain  the  intention 
of  the  parties  and  to  give  effect  to  that  inten- 
tion if  it  can  be  done  consistently  with  legal 
principles.  Gontracts  of  indemnity,  therefore, 
must  receive  a  reasonable  construction  so  as  to 
carry  out,  rather  than  defeat,  the  purpose  for 
which  they  were  executed.  To  this  end  they 
should  neither,  on  the  one  hand,  be  ao  narrow- 
ly or  technically  interpreted  as  to  frustrate 
their  obvious  design,  nor,  on  the  other  band,, 
so  loosely   or  Inartiflcially  as  to  relieve  the' 
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obligor  from  a  liability  within  the  scope  or 
spirit  of  their  terms.  Where  the  general  im- 
port of  a  contract  is  one  of  indemnity,  it  is  the 
rule  that  all  of  the  words  used  therein  should 
be  construed  to  be  in  harmony  with,  and  sub- 
servient to,  the  general  purpose  of  the  bond." 
14  R.  a  L.  46. 

"In  construing  contracts  of  indemnity  the 
ordinary  rules  of  construction  employed  in  the 
interpretation  of  contracts  generally  are  ap- 
plicable. Indemnity  contracts  like  other  con- 
tracts are  to  be  so  expounded  as  to  effectuate 
the  intention  Of  the  parties.  Thus  in  ascertain- 
ing the  intention  of  the  parties,  the  court  must 
take  into  consideration  not  only  the  language 
of  the  contract  but  the  situation  of  the  parties 
and  the  circumstances  surrounding  them  at  the 
time  the  contract  was  made."    22  Cyc.  84. 

"A  contract  of  indemnity  should  be  construed 
so  as  to  cover  all  losses,  damages,  or  liabilities 
to  which'  it  reasonably  appears  to  have  been 
the  intention  of  the  parties  that  it  should  ap- 
ply, but  not  to  extend  to  losses,  damages,  or 
liabilities  which  are  neither  expressly  within  its 
terms  nor  of  such  character  that  it  can  rea- 
sonably be  inferred  that  they  were  intended  to 
be  within  the  contract"  16  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  p.  173. 

In  Fidelity  &  Deposit  Co.  v.  Hibbler,  177 
Mlcb.  490,  143  N.  W.  604,  -we  qnoted  tbe 
above  language  from  the  American  &  English 
Encyclopedia  of  Law  and  then  said,  speak- 
ing through  Mr.  Justice  Kuhn: 

"Applying  this  rule  of  construction  to  this 
agreement,  it  seems  to  have  been  the  intention 
of  the  parties  to  make  an  agreement  which  was 
to  be  an  absolute  undertaking  by  the  defend- 
ants, the  indemnitors,  to  reimburse  the  plain- 
tifT,  tbe  indemnitee,  for  any  loss  sustained  by 
it  in  connection  with  William  H.  Hibbler. 
There  is  no  question  but  that  the  plaintiff  acted 
in  good  faith.  When  its  liability  was  establish- 
ed it  paid  its  loss,  and,  under  the  agreement 
which  the  defendants  made  with  it,  it  should 
now  be  reimbursed." 

[2]  What  were  tbe  circnmstsnces  siirronnd- 
iog  the  parties  when  these  undertakings  were 
entered  into?  Mr.  Drapeau  had  a  contract 
for  a  public  improvement.  He  was  required 
to  give  the  statutory  bond  and  a  bond  to  tbe 
township.  Ail  parties  knew  tbis,  or  were 
presumed  to  know  it.  Tbe  aggregate  was 
122,000.  From  the  fact  that  Mr.  Drapeaa  did 
not  leave  an  estate  sufficient  to  pay  his  in- 
debtedness we  may  infer  that  be  was  not 
fDrdianded.  Plaintiff,  if  it  signed  bis  bond 
or  bonds,  would  obligate  itself  for  a  large 
amount.  Defendant  agreed  to  indemnify  it 
To  hold  that  be  did  not  become  liable  and  did 
not  indemnify  it  because  two  bonds  were  giv- 
en instead  of  one,  because  the  two  obligees 
were  named  In  s^arate  bonds  Instead  of  be- 
ing Joined  in  one  bond,  because  tbe  descrip- 
tion of  the  work  was  not  as  definite  as  it 
might  have  been  when  every  one  knew  what 
highway  was  referred  to  and  what  highway 
they  were  contracting  with  reference  to, 
would  not  only  be  a  narrow  and  strained  con- 


strnction  of  tbe  contract,  bnt  would  absolute- 
ly frustrate  tbe  intuition  of  tbe  parties. 

[S,  4]  We  need  not  consider  whether  tbe 
second  bond  to  tbe  people  of  tbe  state  of 
Michigan  was  full  enough  in  its  terms  to 
Justify  recovery  upon  it  by  materialmen.  De- 
fendant bad  notice  of  the  suits  brought  by 
them  upon  this  bond  and  bad  an  opportunity 
to  then  make  such  defense.  He  did  not 
choose  to  embrace  such  opportunity  and  can- 
not now  be  heard  to  complain.  Knickerbock- 
er V,  Wilcox,  S3  Mich.  200,  210,  47  N,  W. 
123,  21  Am.  St  Rep.  695 ;  22  Cyc.  106,  and 
tbe  authorities  there  dted.  This  is  likewise 
true  of  the  question  of  recovery  on  tbe  two 
bonds  Jointly  without  separating  the  amount 
of  tbe  recovery  as  to  each.  Upon  the  latter 
question,  however,  see  Sullivan  v.  Fidelity  & 
Casualty  Co.,  208  Mlcb.  68,  175  N.  W.  397; 
Id.,  210  Mich.  625,  178  N.  W.  88. 

Tbe  Judgment  is  affirmed. 


HORN  V.  PARKE,  OAVI8  &  CO.     (No.  85.) 

(Supreme  (Tourt  of  Michigan.     Oct  8,  192i.) 

I.  Master  asd  servant  4=996 (I)— Negligence 
must  be  proximate  cause  of  lajery. 
While  under  Comp.  Laws  1915,  |  5423,  the 
common-law  defenses  of  contributory  negli- 
gence, unless  willful,  assumed  risk,  and  negli- 
gence of  a  fellow  servant  are  no  longer  available, 
a  servant  cannot  recover  unless  the  master  is 
guilty  of  negligence  constituting  the  proximate 
cause  of  the  injury. 

2.  Master  and  servant  «s»IOI,  102(2)— Master 
not  Insorer  of  servaars  safety.' 

Though  the  master  must  furnish  a  reason- 
ably safe  place  to  work,  he  is  not  the  insurer 
of  the  servant's  safety;  his  duty,  in'  the  ab- 
sence of  statute,  being  merely  to  exercise  due 
care,  the  care  that  an  ordinarily  prudent  man 
would  exercise. 

3.  Master  and   servant  «=s>97(2)— Injarlee  to 
employee  slipping  Into  vat  held  aooldental. 

Where  a  vat  used  for  reducing  animal  car- 
casses was  covered  with  planks,  and  when  not 
in  use  for  reduction  purposes  the  room  in  which 
it  was  located  was  used  as  a  passageway,  and 
a  permanent  barrier  around  the  vat  would  not 
only  interfere  with  tbe  passageway,  bnt  make 
it  hazardous,  the  employer  was  not  liable  for 
injuries  to  an  employee  who  slipped  into  the 
vat  and  was  scalded  after  removing  the  cover 
during  the  reduction  process;  the  injury  being 
purely  accidental,  and  not  such  as  a  prudent 
man  would  anticipate  as  probable. 

Moore  and  Bird,  JJ.,  dissenting. 

Error  to  Cnrcult  0>urt,  Wayne  County; 
Ormond  F.  Hunt,  Judge. 

Action  by  Frederldc  Horn,  by  next  friend, 
against  Parke,  Davis  &  Co.,  a  corporation. 
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Judgment  tor  plalntUC,  and  defendant  brings 
error.    Berersed. 

Defendant  maintains  In  Its  business  bio- 
logical laboratories,  bavlng  In  connection 
therewith  stables  and  buildings  in  which  are 
kept  animals,  large  and  small.  These  ani- 
mals are  innoctilated  with  germs  of  a  particu- 
lar disease  which  Is  being  studied  and  its 
progress  watched.  Temperatures  are  taken 
from  time  to  time,  and  if  the  animal  dies  a 
post  mortem  examination  is  held.  To  dispose 
of  the  carcasses  after  the  post  mortem  de- 
fendant maintains  In  one  of  the  rooms  a  vat 
or  tank  3  feet  4  Inch*  deep,  8  feet  6  inches 
wide,  and  7  feet  6%  fflches  long.  Fitting  In- 
side of  this  Is  a  removable  Iron  cage  or  bas- 
ket perforated  on  the  sides.  The  top  of  the 
vat  Is  even  with  the  floor  and  is  covered  with 
heavy  planking,  and  when  not  In  use  in  re- 
ducing carcasses  the  room  Is  used  by  defend- 
ant as  a  passageway.  Water  and  steam  pipes 
are  connected  with  the  vat,  and  the  outflow 
Is  through  pipes  Into  a  manhole  on  the  out- 
side of  the  building  where  there  are  valves 
which  may  be  opened  and  closed.  Over  the 
vat  is  a  track  conveyer  used  In  moving  the 
basket  and  the  plank  cover.  If  the  animal 
Is  a  large  one,  the  carcass  Is  cut  up,  put  in 
the  basket,  conveyed  to  the  vat,  and  the  bas- 
ket or  cage  is  lowered  Into  the  vat.  The 
method  of  reduction  Is  this:  After  the  bas- 
ket containing  the , carcass  has  been  put  in 
the  vat  it  Is  filled  with  water  In  which  Is  plac- 
ed disinfectant,  the  cover  is  placed  In  posi- 
tion, and  the  steam  is  turned  on.  This  Is 
done  in  the  afternoon  about  6  o'clock  and  left 
until  the  following  morning,  when  the  redue- 
tlon  Is  usually  completed.  In  the  morning 
the  valve  or  valves  in  the  manhole  are  open- 
ed, the  hot  water  drawn  off,  and  the  remains 
of  the  carcass  disposed  of.  Scrupulous  clean- 
liness about  the  place  is  essential  to  prevent 
Innoculatlon.  The  vat  had  been  thus  operat- 
ed for  over  15  years  without  accident  of  any 
kind. 

Plaintiff  entered  the  employ  of  defendant 
In  Its  biological  laboratories  when  he  was 
about  17  years  old.  He  was  a  little  past  18 
years  of  age  at  the  time  of  the  Injury.  He 
was  at  first  given  the  care  and  observation 
of  the  smaller  animals,  but  soon  learned  to 
assist  the  man  in  charge  of  the  reduction  of 
the  carcasses,  and  when  this  man  left  he  took 
his  place.  On  July  2,  1917,  a  post  mortem 
examination  of  a  horse  was  held,  and  plain- 
tiff cut  up  the  carcass,  put  the  pieces  in  the 
Iron  cage,  loVvered  it  Into  the  vat,  filled  the 
vat  with  water,  put  in  the  disinfectant,  put 
on  the  coveiu  and  turned  on  the  steam  before 
quitting  work.  On  the  following  morning 
plaintiff  returned  to  work  about  7:30.  The 
floor  was  wet  from  condensed  steam,  as  it 
always  was  when  the  reduction  process  was 
In  operation.  Plaintiff  removed  the  cover  of 
the  vat  and  went  out  to  open  the  valves  in  the 
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nmnboleu  Oneof  them  stuck,  and  he  went  in- 
side  to  get  an  iron  bar  used  la  such  cases, 
slipped  into  the  vat,  and  one  of  his  legs  was 
severely  scalded.  He  brought  this  action  and 
recovered  a  substantial  verdict  The  parties 
were  not  under  the  Workmen's  Compensation 
Act  (Comp.  Laws,  H  5423-5195).  > 

Argued  before  STBERE,  O.  J.,  and 
MOORS,  FE5LL0WS,  WIBST,  STONE, 
CLABK,  BIRD,  and  SHARPE;  JJ. 

George  J.  Haines,  of  Detroit  (Horace  W. 
Bigelow,  and  Campbell,  Bulkley  &  Ledyard, 
all  of  Detroit,  of  counsel),  for  appellant 

Lodge  &  Brown,  of  Detroit,  for  appellee, 

FELLOWS,  J.  (after  stating  the  facts  as 
above).  .But  one  question  Is  presented  on  this 
record,  and  that  Is  whether  any  negligence 
of  defendant  is  shown.  Defoidant  asked  for 
a  directed  verdict  on  the  grounds  that  there 
was  no  evidence  of  net^gence  on  its  part;* 
that  plaintiff's  slipping  Into  the  vat  was  an 
accident  pure  and  simple,  a  mishap,  for 
which  it  is  not  responsible  in  this  action. 

[1]  While  the  common-law  defenses  of  con- 
tributory negligence,  unless  willful,  assumed 
risk,  and  negligence  of  a  fellow  servant  are 
no  longer  available  to  the  master  (section' 
5423,  C.  L.  1916),  the  servant  cannot  recover 
against  the  master  unless  the  master  Is  guil- 
ty of  negligence  (Lydman  v.  De  Haas,  186 
Mich.  128,  161  N.  W.  718;  Wudlick  v.  Chica- 
go &  Northwestern  Ry.  Co.,  203  Mich.  689, 
169  N.  W.  830;  Munn  v.  Michigan  State  Tele- 
phone Ca,  206  Mich.  201.  172  N.  W.  502; 
Smith  V.  Hyne,  208  Mich.  334.  175  N.  W. 
293).  If  the  injury  Is  the  result  of  a  mis- 
hap, an  accident  pure  and  simple,  and  there 
is  no  negligence  of  the  master  which  consti- 
tutes the  proximate  cause  of  the  Injury,  there 
can  be  no  recovery  against  him. 

[2,  3]  Plaintiff  invokes  the  doctrine  of 
"safe  place,"  and  testified  that  the  erection  of 
a  barrier  around  the  vat  consisting  of  an  iron 
pipe  would  not  interfere  with  the  <H>eratlon 
of  the  vat  But  it  is  obvious  that  such  a  bar- 
rier, if  permanent,  would  not  only  interfere 
with  the  place  as  a  passageway,  but  make  it 
absolutely  hazardous  for  that  use.  Plaintiff's 
counsel  unsuccessfully  attempted  to  prove  on 
cross-examination  of  defendant's  witnesses 
that  a  temporary  barrier  was  in  any  degree 
practical  considering  the  uses  to  which  the 
premises  are  devoted.  While  this  court  has 
in  a  long  line  of  cases  not  necessary  to  cite 
sustained  the  doctrine  that  the  master's  duty 
required  him  to  furnish  a  reasonably  sate 
place  for  the  servant  in  which  to  labor,  we 
have  as  consistently  held  that  the  master  is 
not  the  Insurer  of  the  safety  of  the  servant, 
and  that  be  discharges  his  duty  in  the  ab- 
sence of  a  statute  when  he  exercises  due  care, 
the  care  that  an  ordinarily  prudent  man 
would  exercise,  in  providing  for  the  safety  of 
the  servant    It  was  said  by  Chief  Justice 
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Cooley,  !>peaMitg  for  the  <iourt  In  Sjogren  r. 
Hall,  58  Mch:  274, 18  N.  W.  812: 

"A  similar  accident,  attended  by  equally  seri- 
ous consequences,  might  happen  almost  any- 
where, in  any  machine  shop  or  on  a  farm  as 
well  as  in  a  mill,  and  after  it  had  happened  it 
coul(9  he  readily  seen  how  it  might  have  been 
avoided.  But  the  fact  that  it  was  avoidable 
does  not  prove  that  there  was  fault  in  not  an- 
ticipating and  providing  against  it.  If  a  farm 
laborer  falls  from  the  haymow,  the  fall  does 
not  demonstrate  that  the  farmer  was  culpable 
for  not  railing  the  mow  in.  .  A  man  stumbling 
in  a  blacksmith  shop  might  have  his  band  or 
even  his  head  tlirown  under  the  trip  hammer, 
but  it  would  not  follow  that  there  had  been 
any  neglect  of  duty  on  the  part  of  the  black- 
smith in  leaving  the  hammer  exposed.  So  far 
as  there  is  a  duty  resting  upon  the  proprietor 
in  any  of  these  cases,  it  is  a  duty  to  guard 
against  probable  dangers;  and  it  does  not  go 
to  the  extent  of  requiring  him  to  render  acd- 
>  dental  injuries  impossible." 

In  Baldwin  on  Personal  Injuries,  p.  39T,  It 
Is  Bald: 

"If  the  accident  is  one  which  an  ordinarily 
prudent  man  would  not  have  anticipated,  it  be- 
comes immaterial  that  a  very  small  expense 
would  have  prevented  the  accident  in  question, 
'by  providing  a  barrier  or  any  other  simple  de- 
vice. AH  machinery,  but  especially  that  oper- 
ated by  steam,  is  more  or  less  dangerous  under 
any  drcumstances.  In  a  great  many  cases, 
however,  injury  results  from  some  prior,  im- 
probable, antecedent  accident,  not  anticipated 
by  either  the  master  or  the  servant,  as  where 
a  servant  accidentally  trips  and  in  falling  his 
hand  or  foot  is  thrown  into  exposed  machinery. 
The  duty  of  the  master  onl^  extends  to  guard- 
ing against  probable  dangers,  but  does  not  go 
to  the  extent  of  requiring  him  to  render  ac- 
cidental injuries  impossible." 

See,  also,  Richards  ▼.  Rough,  53  Mich.  212, 
18  N.  W.  785;  Schroeder  v.  Michigan  Car 
Co.,  56  Mich.  132,  22  N.  W.  220;  Hewitt  v. 
F.  &  P.  M.  R.  Co.,  67  Mich.  61,  84  N.  W.  659; 
Burke  V.  Parker  Webb  4  Co.,  107  Mich.  88, 
64  N.  W.  1065 ;  Palmer  v.  Harrison,  57  Mich. 
182,  23  N.  W.  624 ;  Kaaro  v.  Ahme^  Mining 
Co.,  178  Mich.  661,  146  N.  W.  149. 

In  Balle  v.  Detroit  Leather  Co.,  78  Mich. 
158,  41  N.  W.  216,  plalntifPs  decedent  was 
drowned  in  a  vat  in  the  tannery  of  defend- 
ant, by  whom  he  was  employed.  There  was 
no  eyewitness  to  the  accident.  In  the  work 
the  platform  between  the  rats  became  slip- 
pery and  there  was  a  box  standing  there. 
Either  the  deceased  slipped  or  tripped  over 
the  box  and  thus  fell  into  the  vat  We  held 
that  he  assumed  the  risk,  and  that  there  was 
no  evidence  of  negligence  on  the  part  of  the 
defendant. 

In  Buckley  v.  G.  P.  4  R.  M.  Co.,  113  N.  T. 
640,  21  N.  E.  717,  plaintiff,  a  boy  of  12,  slip- 
ped and  his  band  was  caught  in  cogs  and  in- 
jured. The  doctrine  of  safe  place  and  of 
want  of  instruction  were  there  Involved. 
The  court  said: 


"It  is  impossible  to  perceive,  from  the  evi- 
dence, what  the  defendant  could  have  done  to 
avoid  the  acddent.  The  machine  was  not  im- 
minently dangerous.  The  hands  of  the  plain- 
titF,  in  anything  which  he  liad  to  do  or  was 
doing  abont  the  machine,  would  not  come  with- 
in nine  inches  of  the  cogs  where  he  was  in- 
jured. It  was  not  needful  to  instruct  him  that 
the  cogs  were  dangerous,  because  that  was  ob- 
vious. He  could  see  as  well  as  anybody  that 
if  his  fingers  got  into  the  cogs  they  would  be 
crushed  into  pieces.  He  was  not  injured  be- 
cause he  did  not  know  that  the  cogs  were  dan- 
gerous, but  the  injury  happened  because  he 
slipped  and  fell  and  instinctively  threw  ont  his 
hand  to  recover  hima|lf.  Bis  falling  was  a 
mere  accident,  and  no  innount  of  instruction  or 
caution  from  the  agents  of  the  defendant  would 
have  prevented  the  accident  and  saved  him  from 
the  injury.  His  injury  did  not  come  from  any 
ignorance  of  the  machines  or  of  the  danger  to 
which  he  was  exposed,  but  it  came  solely  from 
the  accident." 

In  St.  Louis  S.  W.  Ry.  Co.  v.  Freles  (Tex. 
Civ.  App.)  166  S.  W.  91,  the  employee  was  in- 
jured by  his  glove  being  caught  in  a  bolt  on 
a  boiler  he  was  assisting  in  moving.  In  de- 
nying liability,  it  was  said  by  the  court: 

"In  oar  opinion,  appellee's  injnriea  were  re- 
ceived through  Inevitable  accident,  and  that  the 
facts  as  above  stated  fail,  as  a  matter  of  law. 
to  show  negligence  on  the  part  of  appellant,  for 
which  reason  we  sustain  said  assignment.  By 
'negligence'  as  is  here  used  we  mean  culpable 
negligence.  It  is  not  the  doing  of  every  act 
which  results  in  injury  to  another,  or  the  fail- 
ure to  do  everything  that  could  have  been  done 
to  avert  such  injury,  that  is  negligence  in  a 
legal  sense.  To  constitute  negligence  the  act 
must  be  one  which  a  person  of  ordinary  pru- 
dence would  not  have  done,  or  would  not  have 
omitted  to  do,  as  the  case  may  be,  and  from 
which  act  or  omission  it  ought  reasonably  to 
have  been  anticipated  that  injury  would  result. 
Ignorance  of  the  master  as  to  the  probable 
danger  is  not  necessarily  an  excuse,  for  it  is 
his  duty  to  know  whatever  he  jcould  have  learn- 
ed by  the  exercise  of  such  diligence  as  the  cir- 
cumstances reasonably  demanded  of  him.  But 
when  he  does  not  know  of  the  danger  and  could 
not  reasonably  have  discovered  the  same  by 
the  exercise  of  such  diligence,  and  an  unfore- 
seen injury  occurs,  it  is  not  by  his  negligence, 
but  upon  pure  accident." 

We  quote  the  syllabus  in  Venbuvr  t.  Lafay- 
ette Worsted  Mills.  75  AtL  264,  a  Rhode  Is- 
land case:     • 

"A  master  maintaining  a  ventilating  machine 
which  could  not  injure  any  servant  unless  he 
inserted  his  hand  within  the  blower  was  not 
liable  for  injury  to  a  servant  slipping  on  the 
floor  and  thrusting  hia  hand  into  the  blower, 
where  a  prudent  man  wonld  not  ipticipate  sncb 
an  accident  as  within  the  bounds  of  probabil- 
ity." 

This  case  does  not  fall  withUi  that  class  of 
cases  where  a  servant  or  Invitee  falls  Into  an 
unknown  pitfall  on  tlie  prernises,  and  that 
class  of  cases  is  Inapplicable;     Numerous 
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wlB  be  found,  however,  vbere  tbe  in- 
Jury  was  occaalo&ed  by  a  slip,  or  by  tripping 
of  the  employee,  where  liability  has  been  de- 
nied on  the  ground  that  no  negligence  of  the 
master  has  been  proved ;  that  the  injury  was 
due  to  a  mishap,  an  accident  pure  and  sim- 
ple. Some  of  the  cases  couple  with  these 
grounds  tbe  doctrine  of  assumed  risk,  not  ap- 
plicable here.  Among  tiiese  cases,  see  Amer- 
ican Tobacco  Co.  ▼.  Adams,  137  Ky.  414,  126 
S.  W.  1087;  Logan  v.  Sherill-Klng  M.  &  L. 
Co,  160  Ky.  295,  169  S.  W.  707;  West  v. 
Packing  Co,,  86  Kan.  890,  122  Pac;  1024 ;  Wil- 
son Y.  Southern  Ry.  Co.,  108  Va.  822,  62  S. 
E.  972;  Decker  v.  Stlmson  Mill  Co.,  31  Wash. 
522,  72  Pac.  98;  McRea  ▼.  Hood  Rubber  Co., 
187  Mass.  326,  72  N.  E.  1015 ;  Bessey  t.  New- 
ichawanlck  Co.,  94  Me.  61,  46  Atl.  806; 
Kern  v.  Welz  &  Zerweck,  161  App.  Div.  432, 
130  N.  T.  Supp.  412.  In  tbe  last-cited  case 
it  was  saldi 

"Bnt  beyond  this  the  floor  and  drain  arraoge- 
ments  of  this  washroom  were  not  a  'way'  with- 
in the  meaning  of  the  statute;  it  was  merely 
a  place  provided  for  tbe  t^intiff  to  perform 
certain  incidental  services  in  connection  with 
other  employees  who  were  engaged  in  washing 
out  the  beer  kegs,  and  the  place  being  con- 
structed and  equipped  in  a  manner  concededly 
well  adapted  to  its  main  purpose,  and  not  ex- 
posing the  plaintiff  to  any  undiscloBed  dangers 
in  the  performance  of  his  incidental  duties 
within  the  room,  it  is  Idle  to  contend  thst  there 
was  any  liability  on  the  part  of  the  defend- 
ant.   •    •    • 

"The  real  troth  is  that  the  situation  did  not 
suggest  to  any  one  timt  it  was  dangerous.  The 
room  had  been  prepared  for  certain  work,  and 
it  was  well  adapted  to  that  work,  antj  there 
was  no  reason  to  apprehend  the.  accident  which 
actually  happened.  It  did  not  occur  to  the 
plaintiff,  although  he  knew  all  about  the  situ- 
ation, that  the  defendant  could  have  known  by 
the  most  rigid  inspection,  and  the  master  is  not 
liable  because  he  has  failed  to  anticipate  an 
accident  which  reasonably  prudent  men,  look- 
ing to  the  situation  before  the  accident,  would 
not  have  anticipated." 

A  consideration  of  the  authorities,  and  we 
have  by  no  means  cited  all  that  have  been  ex- 
amined, is  persuasive  that  defendant  is  cor- 
rect in  its  contention,  that  no  actionable  neg- 
ligence has  been  established,  and  that  this 
unfortunate  injury  was  due  to  a  mishap,  an 
accident  pure  and  simple. 

It  follows  that  the  Judgment  must  be  re- 
versed without  a  new  trial. 

STBERE,  O.  J.,  aad  WIBST.  STONB, 
CLARK,  and  SHARPE,  33^  concurred  with 
FEIXOWS,  J. 

MOORE,  J.  I  think  the  question' of  negli- 
gence was  for  the  Jury,  and  that  the  Judg- 
ment should  be  afflra>«d. 

BIRD.,  J.,  concurred  with  MOORE,  3. 
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(Supreme  Court  of  Michigan.     Oct  8,  1921.) 

1.  Ewldenoe  <s=»ISI(4).-0n  lesue  of  Intoxica- 
tion of  plaintiff  when  Inlnrsd,  testimony  as 
to  ocouFTMioes  in  hospital  held  admissible  to 
explain  attitode  of  mind. 

On  an  issue  as  to  whether  plaintiff  hi  a 
personal  injury  suit  was  intoxicated  when  in- 
jured, his  testimony  that  a  doctor  in  the  hos- 
pital to  which  he  was  taken  threatened  to 
strike  him,  and  that  money  wks  taken  frOm 
him,  held  admissible  as  explaining  his  attitude  of 
mmd,  though  the  doctor,  who  testified  that  he 
was  intoxicated  and  disagreeable,  denied  mak- 
ing such  threat,  could  not  recall  plaintiff's  hav- 
ing complained  that  money  was  taken  from 
him,  and  could  not  say  that  he  had  any  trouble 
with  him  while  he  was  in  the  hospital.' 

2.  Appeal  and  error  «» 1060 (2)— Repetition  ef 
questions  ruled  laeompetent  not  reversible 
ernir,  where  not  asked  In  bad  faltk. 

Though  counsel  repeatedly,  for  the  purposcf 
of  getting  inadmissible  facts  before  the  jury, 
asked  questions  that  the  court  had  rnled  in- 
competent, the  jndgment  will  not  be  reversed, 
where  it  is  not  shown  that  such  questions  were 
not  asked  in  good  faith. 

3.  Muniolpal  oorporatlons  4s>706(8)  —  FefCMl 
of  Instruction  to  consider  plaintiff's  Intoxica- 
tion on  issue  of  due  ears  not  erroneous. 

In  an  action  for  injuries  from  twing  struek 
by  an  automobile,  where  the  court  instructed 
the  Jury  to  consider  whether  plaintiff  was  in- 
toxicated, and,  if  so,  whether  to  such  degree 
that  he  could  not  exercise  due  care,  and  defend- 
ant's counsel  did  not  suggest,  in  answer  to  the 
court's  inquiry,  that  the  subject  had  not  been 
fully  covered,  the  court  did  not  err  in  refusing 
an  instruction  to  consider  plaintiirs  intoxica- 
tion 'in  determining  whether  he  exercised  due 
care;  no  greater  care  being  required  of  an  in- 
toxicated than  of  a  sober  person,  though  in- 
toxication will  not  excuse  want  of  due  care. 

Error  to  Circuit  Court,  Wayne  County ; 
Guy  M.  Chester,  Judge. 

Action  by  Serile  De  Saddler  against  the 
Yellow  Taxicab  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Argued  before  STEERE,  C.  J.,  and 
MOORE,  FELLOWS,  WIEST,  STONE, 
CLARK,  BIRD,  and   SBARPE,  JJ. 

Monaghan,  Crowley,  Bcllley  A  Kellogg,  of 
Detroit,  for  appellant. 
Ralph  S.  Moore,  of  Detroit,  for  appellee. 

MOORE,  J.  This  acti<m  was  brought  be- 
cause of  an  acddent  happening  on.  November. 
22,  1917.  Verdict  was  rendered  for  plain-; 
tiff,  and  upon  such  verdict  Jndgment  was 
entered.  The  case  is  brought  here  by  writ 
of  error. 


9For  otber  caws  see  »sme  topic  and  KBT-NUMBBR  In  alt  Key-Numbered  DlgeBta  and  Indexes 
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FlaintUTs  version  of  the  accident  Is  as  fol- 
lows: 

"After  I  had  taken  my  supper,  I  go  on  the 
street  car,  the  Jefferson  car.  I  got  it  at  Jef- 
ferson Court  and  Jefferson  avenue.  I  went 
down  town.  It  was  two  cars  together.  I  was 
on  the  back  end  or  trailer.  The  doctor  had 
been  working  on  me.  There  was  something  in 
mj  bladder  and  he  was  working  .on  my  bladder. 
♦  •  •  I  ring  the  bell;  I  went  off.  The  car 
stopped,  and  as  soon  as  the  car  stopped  I 
got  off,  and  an  antomobile  got  me.  As  soon  as 
I  got  the  first  step  off  the  car,  an  antomobile 
hit  me.  The  car  was  coming  down  town.  I 
got  off  on  the  north  side  of  the  car  at  Rivard 
street.  Automobile  strike  me  on  the  right  side 
and  slipped  me  about  60  feet  past.  As  I  was 
alighting  from  the  street  car  I  was  facing  a 
northerly  position,  and  the  automobile  struck 
me  on  the  right  side,  broke  my  leg.  When  it 
struck  me,  I  grabbed  with  my  fingers  over  the 
wheels.  He  picked  me  np  and  took  me.  X 
was  dragged  40  or  60  feet.  Rivard  street  is 
a  regular  place  for  the  street  car  to  stop.  I 
did  not  get  any  warning  of  its  approach.  I 
hear  nothing.  I  was  right  in  the  safety  line 
on  the  street  There  is  a  white  line.  I  was 
right  in  there  when  he  got  me.  He  picked 
me  np  and  shoved  me  in  the  car.  He  put  me  in 
the  car  himself.  He  was  alone  and  took  me  to 
the  hospital." 

The  yersion  ot  what  happened  given  by 
the  driver  ot  the  taxlcab  is  as  follows: 

"I  remember  of  colliding  with  this  man  on 
November  22, 1917.  I  was  coming  west  on  Jef- 
ferson avenue.  An  auto  was  parked  on  the 
northwest  coiner  right  in  front  of  the  Palms 
Apartments,  near  the  sidewalk  on  Rivard.  I 
was  coming  west  on  Jefferson  avenue.  When  I 
noticed  De  Saddler  I  was  right  at  the  cross- 
ing. I  had  one  wheel  in  the  street  car  track 
and  the  other  wheel  ontside.  I  was  between 
the  north-bound  track  and  the  north  rail.  I 
was  right  at  the  intersection  of  Rivard  and 
Jefferson  avenue.  I  was  coming  west  on  Jeffer- 
son avenue,  on  the  east  side  of  Rivard  street, 
when  I  noticed  De  Saddler  just  np  here,  step- 
ping off  right  in  front  of  the  Palms  Apartments; 
going  to  step  off  in  front  of  this  machine. 
The  machine  was  right  in  front  of  the  Palms 
Apartments.  He  was  stepping  down  the  step 
to  the  curb  there  in  front  of  the  Palms  Apart- 
ments, in  front  ot  the  parked  automobile.  I 
tooted  my  horn  to  give  him  notice.  I  was  then 
right  in  the  intersection.  At  that  time  he  had 
stepped  to  the  curb.  He  came  out  in  front  ot 
the  car,  looked  up,  and  started  to  run  across 
the  street.  When  I  saw  him  come  out  from 
behind  the  car  X  tooted  my  horn.  This  time 
he  was  within  lO  feet  of  me.  There  was  no 
possible  chance  to  stop  and  he  was  running 
with  his  head  down.  I  was  driving  between 
15  and  18  miles  an  hour— not  over  that.  He 
hit  right  near  the  fender  on  the  cab  door;  ran 
right  into  it.  It  was  the  step  broke  his  leg, 
and  there  was  a  slight  dent  in  the  car,  I  think. 
I  am  not  sure  about  it.  That  is  my  recollec- 
tion. There  was  no  street  car  up  or  down  the 
street  at  that  time.  This  man  could  not  have 
got  off  the  street  car  on  that  side  of  the  street. 
He  was  on  the  wrong  side  of  the  street  to  get 


off  of  the  street  ear.  Beferenee  to  taking 
care  of  this  man,  I  stopped  my  naebine.  I 
think  we  ran  probably  8  or  10  feet.  I  stopped 
then  dead.  *  *  *  I  noticed  the  way  he  act- 
ed, the  way  he  appeared  and  talked.  He  mum- 
bled and  fell  around  on  the  floor.  They  would 
not  allow  the  attendant  to  pick  him  np.  He 
appeared  to  be  drank." 

[11  The  assignments  ot  error  first  dlacassed 
In  the  brief  relate  to  the  testimony  of  the 
plaintiff  as  to  what  occurred  in  the  hospital. 
A  doctor  who  was  in  the  hospital  gave  tes- 
timony on  the  part  of  defendant  to  the  effect 
that  plaintiff  was  intoxicated.  Plaintiff  de- 
nied that  he  was  intoxicated.  The  doctor's 
attention  was  called  to  what  occurred  In  the 
hospitaL  His  recoUectl(m  did  not  seem  to  be 
very  dear.    We  quote: 

"I  cannot  positively  sar  that  I  had  any  trou- 
ble with  this  man  when  he  was  in  the  hospital. 
Sometimes  it  takes  longer  to  effect  a  core;  it 
might  take  six  months.  I  have  in  mind  that  this 
man  was  disagreeable  there.  I  never  threat- 
ened to  strike  him.  I  do  not  recall  of  his 
having  made  a  complaint  of  any  money  being 
taken  from  him.  When  he  entered  the  hospital 
he  may  have." 

The  trial  court  was  of  the  opinion  that 
the  testim<wy  was  admissible  as  explaining 
the  attitnde  of  mind  of  the  witness.  We 
think  Its  admission  was  not  error. 

[2]  Complaint  is  made  of  the  conduct  of 
counsel  in  asking  questions  of  witnesses  to 
which  objections  were  sustained.  It  la  the 
contention  that  this  court  uniformly  reverses 
cases  where  counsel  repeatedly,  tor  the  pur- 
pose ot  getting  inadmissible  facts  before  the 
jury,  apks  questions  that  the  court  has  ruled 
Incompetent,  as  shown  by  the  authorities  re- 
viewed in  Thomas  v.  Township  of  Byron,  168 
Mich.  693,  134  N.  W.  1021,  38  L.  R.  A.  (N.  S.) 
U86,  Ann.  CttB.  19130,  686.  Other  cases  are 
dted.  A  careful  reading  of  the  record  does 
not  lead  us  to  the  conclusion  that  the  counsel 
did  not  ask  the  questions  in  good  faith,  nor 
that  what  occurred  In  that  respect  was  re- 
versible error. 

[3]  Counsel  for  appellant  prepared  a  writ- 
ten request  upon  the  subject  of  Intoxication. 
It  was  not  given.  The  court  gave  a  general 
charge,  which  covers  10  pages  of  the  printed 
record,  and  then  the  following  occurred: 

"24.  Gentlemen  are  there  any  other  sugges- 
tions not  contained  in  the  request? 

"Mr.  Reilley:  The  Instruction  as  to  intoxica- 
tion— we  clium  intoxication,  and  that  the  Jury 
would  have  a  right  to  consider  it.  It  is  the 
right  of  the  Jury  to  consider  that,  and  to  take 
it  into  consideration  in  determining  as  to 
whether  he  exercised  due  care  and  caution, 

"Mr.  Moore:  I  do  not  understand  there  is 
any  competent  testimony  on  that  proposition. 

"The  Court:  I  will  leave  the  question  of  that 
to  the  Jury.  The  doctor  testified  from  his  own 
recollection. 

"Mr.  Reilley:  Not  only  that,  but  the  driver 
testified,  and  that  is  lecord  the  doctor  testi- 
fied to. 
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"The   Court:    The   qneBHoit  of 
is  for  the  jury  to  determine. 

"28.  The  Conrt:  The  question  of  intoxleatloii 
la  for  the  Jury  to  determine.  Well,  (entlemen, 
in  determining  the  question  as  to  whether  or 
not  the  plaintiff  did  exerdse  due  care  and  cau- 
tion, you  will  take  Into  consideration  the  ques- 
tion of  whether  he  was  intoxicated  or  not,  and, 
if  so,  whether  he  wag  intoxicated  to  that  de- 
gree that  he  could  not  «xerciM  due  care  and 
caution.    - 

"Is  there  any  thine  else?  The  officer  may  take 
the  jury." 

It  wlu  be  obaerved  that  counsel  did  not 
enggeet,  in  answer  to  the  Inquiry  of  the 
court,  that  the  subject  had  not  been  fully 
covered.  In  Baldwin's  Personal  Injuriea  (2d 
Ed.)  p.  18S,  Is  the  following: 

"The  intoxication  of  a  pedestrian  will  not 
excuse  due  care  on  his  part  In  traveling  over 
a  highway;  bat  no  greater  care  is  required  on 
the  part  of  such  a  person  than  is  required  of 
one  in  bis  sober  senses.  If  an  Intoxicated  per- 
son exercises  the  same  care  that  a  sober  per- 
son would,  his  intoxication  becomes  immate- 
rial." 

In  Epelett  ▼.  City  of  Sanlt  Ste.  tfarie, 
144  Mich.  392, 108  N.  W.  360.  the  court  said: 

"There  was  testimony  tending  to  show  that 
plaintiff  was  intoxicated  at  the  time  of  the  fall. 
Defendant's  counsel  asked  the  court  to,  charge 
the  jury  that  'in  case  she  was  intoxicated  she 
cannot  recover,  unless  she  was  exercising  great- 
er care  than  would  be  required  on  her  part  if 
she  were  not  intoxicated.'  No  error  was  com- 
mitted in  refusing  this  request.  Kingston  t. 
Railway  Co.,  112  Mich.  40,  40  li.  R.  A.  181. 
It  w0nld  be  a  safe  rule  to  assert  that  the  in- 
toxication of  a  pedestrian  will  not  ezcrise  due 
eare  on  his  part  in  traveling  over  a  highway, 
but  we  are  cited  to  no  authority  which  sustains 
the  proposition  that  a  higher  degree  of  care 
is  required  of  an  intoxicated  person  than  of  one 
in  his  sober  senses.  It  would  seem  that  if  an 
intoxicated  person  is  capable  of  exercising,  and 
does  exerdse,  the  care  which  the  law  requires 
of  a  sober  person,  the  fact  of  intoxication  be- 
comes immaterial." 

So  far  as  the  record  discloses,  there  were 
but  two  witnesses  to  this  accident,  the  plain- 
tiff and  tlje  driver  of  the  taxlcab.  Their 
testimony  was  In  conflict.  The  Issues  were 
simple.  They  were  fairly  presented  to  the 
Jury. 

The  judgment  Is  affirmed,  with  costs  to  the 
plaintiff. 


APPS  V.  WALTERS.    (No.  40.) 
(Supreme  Court  of  Michigan.     Oct.  S,  1921.) 

I.  Municipal  eorporatlons  «=s>70S(IO)  —  Nine 
year  old  boy,  who  ran  Into  street  In  front  of 
aatomoblla,  held  eontributorlly  negligent. 
Nine  year  old,  intelligent  boy,  raised  in  the 

city  and  familiar  with  street  conditions,  who 


APPIS  T.  WALTERS  ^1 

Intoxication    ran  into  street  in  front  of  automobfle  after  a 
ball  or  marble,  held  contrlbntorily  negligent. 


2.  Mnnleipal  eorporatlons  «s»70S(iO)  —  Doo< 
trine  of  subsequent  ■eglloeflce  lield  lnapplloik> 
ble. 

In  action  for  injuries  to  nine  year  old  boy 
struck  by  defendant's  automobile  after  having 
run  into  street  in  front  of  the  automobile,  the 
doctrine  of  subsequent  negligence  kcM  inappli- 
cable in  view  of  undisputed  evidence  showing 
the  boy's  active,  contemporaneous  negligence 
a  coMfeurrlug  proximate  cause. 

Error  to  Circuit  Court,  Wayne  County; 
Henry  A.  MbndeU,  Jndg& 

Action  by  David  C.  Apps,  by  next  friend, 
William  C.  Apps,  against  Reuben  Walters. 
Judgment  for  defendant,  and  plalntUt  brings 
error.   Affirmed. 

Argued  before  STEBRE,  C.  J.,  and 
MOORE,  FELLOWS,  WIEST,  STONE, 
CLARK,  BIRD,  and  SHARPBt  JJ. 

Wm.  Henry  Oallagber,  of  Detroit,  for  ap- 
pelant. 

Lau,  Edwards,  Bystw  A  Ftentdi,  of  De- 
troit, for  app^ee. 

STEERE,  C.  J.  Plaintiff  brought  this  ac- 
tion to  recover  damages  for  personal  injuries 
resulting  from  defendant's  automobile  strik- 
ing him  and  breaking  his  leg  while  be  was 
playing  in  the  street  The  declaration  is  In 
the  usual  form,  the  charged  negligence  being 
"wrongfully  driving  his  automobile  at  an  ex- 
cessive rate  of  speed  on  the  wrong  side  of  the 
street." 

The  testimony  shows  that  on  April  28, 1921, 
David  C.  Apps  was  playing  with  a  group  of 
other  boys  on  the  west  side  of  Oarland  ave- 
nue, in  the  city  of  Detroit,  which  runs  north 
and  south  and  is  26  feet  in  width  from  curb 
to  curb.  Defendant  was  driving  his  automo- 
bile south  along  the  avenue  near  the  center 
of  the  street,  as  the  undisputed  testimony 
shows.  Plaintiff's  evidence  shows  that  it 
was  to  the  east  of  the  center  of  the  street 
with  "his  right  wheels  about  the  center,"  and 
defendant's  that  It  was  on  the  right  side  of 
the  street  "about  10  feet  from  the  curb." 
Plaintiff's  evidence  was  that  he  was  driving 
at  the  rate  of  25  to  30  miles  per  hour,  and 
defendant's  that  he  was  driving  at  about  15 
miles  per  hour.  As  the  car  approached  the 
point  where  the  boys  were  playing  (to  within, 
as  respectively  stated  by  the  two  sides,  from . 
20  to  100  feet),  plaintiff  suddenly  started 
from  the  west  curb  running  diagonally  across 
the  street  after  a  ball  or  marble  which  one 
of  his  companions  had  thrown.  Plaintiff  in- 
troduced testimony  to  the  effect  that  the  de- 
fendant was  turned  towards  and  talking  with 
a  passenger  on  the  seat  beside  him  to  his 
right  and  failed  to  observe  the  boy  until  he 
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was  not  over  4  feet  from  bim,  when  some 
one  cried  ont,  and  be  then  suddaily  swerved 
his  car  to  the  left  from  the  boy,  mounting  the 
easterly  cnrb  and  across  the  grass  plot  some 
50  feet  before  be  stopped.  The  boy,  who 
kept  on  running,  was  bit  by  the  rear  part  of 
the  car,  either  the  fender  or  rlg^t  rear 
wheel,  as  it  was  mounting  the  curb,  and  his 
leg  was  broken.  He  fell  within  3  or  4  feet 
of  the  east  curb. 

There  was  no  traffic  npon  the  street  ^  that 
Tldnity.  It  was  daylight;  the  boys  inlyiug 
on  the  cnrb  and  defendant's  approaching  car 
were  In  plain  sight  of  each  other.  Defend- 
ant's testimony  that  he  saw  the  boys  when 
about  200  feet  away  from  them  is  undisputed. 
He  confirmed  the  testimony  of  one  of  plain- 
tiffs witnesses  that  he  was  partly  turned 
towards  the  right,  or  west  side  where  the 
boys  were,  talking  with  the  man  who  sat  be- 
side him,  and  said  he  saw  plaintiff  as  he  ran 
out  In  the  street.  That  be  acted  promptly 
after  he  saw  the  boy  In  danger,  and  what  he 
did.  Is  practically  undisputed.  He  claims  the 
boy  darted  out  upon  the  street  when  the  car 
was  about  20  feet  away.  PlalntifiPs  evidence 
Is  to  the  effect  that  the  car  was  100  teet  awtfy 
when  the  boy  started  across  the  street,  and 
defendant  apparently  did  not  see  him  until 
some  one  shouted  wboi  the  car  was  close  up- 
on him. 

Plaintiff  lived  on  Garland  avenue,  which 
his  father  testlfled  was  used  as  a  speedway, 
and  said  In  cross-examination: 

"I  always  instructed  my  children  to  look  be- 
fore  they  cross  a  street  I  told  my  children  to 
be  careful  about  stepping  in  the  street,  to  look 
for  automobiles  when  they  were  crossing,  be- 
cause they  used  to  cross  Garland  avenue  and 
Charlevoix  to  go  to  school." 

Flalntlfr  was  nine  years  old  wboi  the  acci- 
dent occnrred,  had  been  attending  school 
some  five  years,  was  a  bright.  Intelligent  lad 
raised  In  the  city  and  familiar  with  street 
conditions,  possessed  of  sufficient  exi)erlence 
and  intelligence  to  understand  and  appreciate 
the  danger  of  attempting  to  run  across  the 
street  in  front  of  an  approaching  automobile. 

[I]  The  conclusion  Is  unavoidable,  under 
the  facts  shown  here,  that  he  was  guilty  of 
contributory  negligence  as  a  matter  of  law. 
Henderson  v.  Citizens'  Railway  Co.,  116  Mich. 
368,  74  N.  W.  525;  Trudell  v.  Grand  Trunk 
Railroad  Co.,  126  Mich.  73,  85  N.  W.  250,  53 
L.  R.  A.  2T1;  Zoltovskl  v.  Gzella,  159  Mich. 
620,  124  N.  W.  527,  26  L.  B.  A.  (N.  S.)  435, 

134  Am.  SU  Rep.  752 ;  Knickerbocker  v.  Rail- 
way, 167  Midi.  506, 133  N.  W.  504 ;  Molllca  v. 
Michigan  Central  Railroad  Co.,  170  Mich.  06, 

135  N.  W.  927,  L.  B.  A.  1917F,  118;  Henry 
T.  Mich.  Central  RaUroad  Co.,  180  Mich.  45, 
155  N.  W.  660. 

At  conclusion  of  plaintiff's  testimony  mo- 
Uoo  was  made  by  bis  couiuel  and  granted. 


for  leave  to  amend  the  dedaration  to  include 
a  diarge  of  discovered  or  subsequent  n^;U- 
gence,  as  to  which  it  is  Insisted  the  testimony 
made  a  case  for  the  Jury. 

The  court  directed  a  verdict  for  defendant, 
holding  that  under  the  undisputed  testimony 
there  was  no  room  for  the  theory  of  subse- 
quent negligence,  saying  In  part: 

"Taking  the  ease  of  plaintitF  at  its  best,  be- 
cause in  determining  a  motion  of  this  kind  the 
court  mnst  so  assume,  the  defendant  was  driv- 
ing at  the  rate  of  25  to  30  miles  an  hour  on 
this  street,  he  discovered  at  his  right  aad  stand- 
ing at  or  near  the  curb  three  or  four  boys. 
He  said  that  he  had  seen  them  for  some  little 
time  prior  to  that,  but  it  is  shown  when  he  got 
to  that  point,  one  of  the  boys  started  to  cross 
the  street  without  looking,  chasing  either  a 
ball  or  a  marble.  Whatever  happened  after 
that,  if  the  witnesses  are  correct  in  their  esti- 
mates of  speed,  must  have  happened  almost  in- 
stantly, for  the  reason  that  if  one  is  driving  25 
miles  an  hour,  he  is  making  S6.75  feet  per 
second;  if  driving  30  miles  per  hour,  he  Is 
making  44  feet  per  second.  It  would  not  re- 
quire, at  the  outside,  more  than  two  or  three 
seconds  for  the  whole  thing  to  happen.  Yet 
under  the  theory  of  the  plaintiff,  the  driver  was 
expected  not  only  to  realize  the  situation,  but 
to  act  upon  that  realization  and  to  have  either 
brought  the  car  to  a  standstill  or  have  avoided 
the  injary  in  some  other  way." 

The  testimony  of  the  plaintUTs  witnesses 
shows  that  It  all  happened  "very  quickly."  A 
witness  of  plaintiff  testified  he  heard  "some 
one  holler  at  the  boy  to  look  out  shortly  be- 
fore the  boy  was  bit,"  and  his  father,  who 
was  working  near  by  with  his  back  to  the 
street,  testified  he  "heard  the  yell"  and  turn- 
ed around,  and  the  automobile  was  then 
"passing  between  the  grass  plot"  which  was 
east  of  the  east  curb  of  the  street. 

It  is  evident  that  plaintiff's  contributory 
negligence  prevents  recovery  unless  defendant 
was  guilty  of  subsequent  negligence  In  fall- 
ing, after  he  saw  or  with  ordinary  care 
should  have  seen,  the  boy  In  a  position  of 
danger,  to  act  promptly  and  make  all  rea- 
sonable effort  to  avoid  Injuring  him. 

In  Pike  V.  Railroad  Co.,  174  Mich.  167,  140 
N.  W.  692,  gross  or  subsequent  negligence, 
as  claimed  here,  is  said  to  consist  of  "failure 
to  exercise  ordinary  care  to  prevent  injury  to 
another,  after  his  peril  Is,  or  should  have 
been,  discovered  In  the  exercise  of  ordinary 
care.  Such  failure  to  exerdse  ordinary  care 
to  prevent  Injury  Is  so  reckless  that  the 
law  presumes  it  to  be  willful."  The  com- 
plaint here  is  failure  to  sooner  see  the  boy's 
peril,  for  It  Is  undisputed  that  defendant  act- 
ed promptly  after  he  discovered  the  boy  run- 
ning across  the  street.  He  hastily  swung  his 
car  sharply  to  the  left  away  from  the  boy, 
over  the  curb  and  entirely  off  the  pavement. 
i  Had  the  boy  not  kept  running,  defendant 
would  have  entlrdy  avoided  him.  The  man 
I  who  was  riding  with  defendant  said,  in  de- 
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Bcribliig  the  sudden  turn  and  trip  Over  the 
curb: 
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"The  boy  was  mntdng  so  fast  be  Btmck  bis 
bind  wbeeL  Tbe  automobile  didn't  strike  bim 
at  all.    He  ran  into  tbe  bind  wbeeL" 

PlaintiiTs  main  witness  said: 

"Tbe  boy  was  tbree  or  four  feet  from  the 
curb  when  the  car  bit  bim;  one  wheel  would  hit 
the  curb  and  the  right  wheel  hit  the  boy.  Am 
sure  tbe  front  wheel  did  not  hit  bim,  but  tbe 
right-band  fender.  •  •  •  The  fender  hit  the 
boy  as  the  car  was  mounting  tbe  curb.  *  *  * 
I  said  I  thought  tbe  rear  wheel— tbe  rear  wheel 
hit  his  foot," 

[t]  While  tbe  anthorlties  are  not  always 
clear  to  discnsslng  the  elements  of  gross,  dis- 
covered, or  subsequent  negligence,  a  recog- 
nized element  Is  that  plaintifT's  negligence  is 
antecedent  and  at  most  but  remotely  a  cause, 
while  that  of  tbe  defendant  who  thereafter 
does  plaintiff  an  injury  is  direct  and  proxi- 
mate. The  facts  in  this  case  do  not  fairly 
line  up  with  such  a  situation.  Conceding  de- 
fendant was  guilty  of  negligence,  we  And  the 
contributory  negligence  of  plaintiff  was  not 
only  antecedent  but  continuing  and  actively 
concurrent  until  the  accident  happened,  being 
both  a  remote  cause  and  as  e£3cient  a  proxi- 
mate cause  as  any  negligence  of  defendant. 
In  the  Flke  Case,  whldi  was  affirmed,  the 
charge  quoted  contained  this  pertinent  in- 
struction' 

"Even  though  you  may  believe  from  the  evi- 
dence that  the  plaintiff  or  Charles  Fike  was 
gailty  of  negligence,  yet  if  you  further  believe 
that  such  negligence  of  both  tbe  plaintiff  and 
Charles  Fike  ceased  before  the  negligence  of 
tbe  defendant  began,  and  did  not  again  occur 
before  or  at  the  time  of  tbe  collision,  then  tbe 
jury  should  find  for  tbe  plaintiff." 

In  other  words,  If  plaintiff's  active  contem- 
poraneons  negligence  was  ,a  conctirrlng  proxi- 
mate cause,  the  doctrine  of  gross  or  subse- 
quent negligence  did  not  apply. 

Under  the  most  favorable  view  of  plalntUTs 
testimony,  the  efficient  proximate  cause  of 
the  accident  which  befell  him  was  the  com- 
bined concurrent  negligence  of  himself  and 
defendant  with  no  efficient  intervening  or  su- 
pervening catise. 

The  rule  is  applied  and  Instructive  rea- 
soned in  the  recent  case  of  Krouse  v.  South. 
Midi.  Ry.  Co.,  183  N.  W.  768,  filed  July  19, 
1921. 

We  find  no  occasion  to  disturb  tbe  condn- 
sion  of  the  trial  court  that  plaintiff  was 
gnllt7  of  contributory  negligence  as  a  matter 
of  law,  and  there  is  no  room  for  the  doctrine 
of  subsequent  neg^gence  under  the  nndlsput- 
cd  facts. 

The  Judgment  is  affirmed. 


PEOPLE  V.  ALLIE.    (No.  129.)- 


(Supreme  Court  of  Michigan.    Oct.  7,  1921.) 

1.  Isdietment  and  Information '<S=> 1 90,  191(9) 
—Defendant  accused  of  robbery  may  be  con- 
vioted  of  attempted  robbery  or  assault  and 
battery. 

In  a  prosecution  'for  robbery  under  Comp. 
Laws  1916,  I  16616,  providing  that  upon  an 
isdietment  for  any  offense  consisting  of  differ- 
ent degrees  the  jury  may  'convict  of  any  de- 
gree inferior  to  that  charged,  or  of  an  attempt 
to  commit  such  offense,  defendant  had  a  right 
to  have  the  jury  instructed  that  he  could  be 
convicted  of  an  attempt  to  commit  robbery  or 
of  assault  and  battery. 

2.  Criminal  law  <Ss>795(l),  824(3)— In  prose- 
oatlon  for  robbery,  charge  that  accused  could 
be  oenvloted  for  attempted  robbery  or  as- 
sanlt  and  battery  must  be  requested. 

In  a  prosecution  for  robbery,  the  accused 
has  a  'right  to  have  the  jury  charged  that  he 
could  be  convicted  of  an  attempt  at  robbery 
or  of  assault  and  battery,  but  the  failure  to 
give  Budi  charge  when  not  called  to  the  atten- 
tion of  the  court  is  not  ground  for  reversal. 

Clark,  Fellows,  and  Moore,  JJ.,  dissenting. 

Ehror  to  Becorder's ,  Court  of  Detroit; 
Harry  B.  Keidan,  Judge. 

Base  AlUe  was  convicted  of  robbery,  and 
brings  error.    Affirmed. 

Argued  before  STBERB,  0.  3.,  and 
MOORE,  FELLOWS,  WIBST,  STONE, 
CLARK,  BIRD,  and  SHARPS,  JJ. 

O.  Sweetman  Smith,  of  Detroit,  for  ap- 
pellant. 

Merlin  L.  Wiley,  Atty.  Gen.,  and  Paul  W. 
Yoorhles,  Pros.  Atty.,  and  W.  McKay  Skill- 
man,  Asst.  Pros.  Att?.,  both  of  Detroit,  for 
tbe  People. 

BIRD,  J.  [I)  Defendant  was  diarged  un- 
der section  15208,  C.  L.  1915,  with  having 
committed  a  robbery  in  the  dty  of  Detroit. 
A  trial  resulted  in  his  conviction.  Error 
has  been  assigned  on  the  charge  of  the  trial 
court 

By  way  of  instruction  the  trial  court  said 
to  the  jury  they  could  find  one  of  three  ver- 
dicts. They  could  find  defendant  guilty  as 
charged;  they  could  find  him  guilty  of  lar- 
ceny from  the  person;  or  they  could  find  him 
not  guilty.  Defendant's  counsel  agrees  with 
this,  but  insists  that  It  does  not  go  far 
enough;  that  there  were  two  other  verdicts 
which  could  have  been  found,  namdy,  "an 
attempt  to  commit  a  robbery  and  assault  and 
battery."  He  further  Insists  that  the  failure 
to  so  Instruct  the  Jury  was  reversible  error, 
and  he  argues  that  this  view  is  sustained 
by  the  recent  statutory  rape  cases  In  which 
we  have  held  that  the  trial  court  must,  up- 
on his  own  initiative,  instruct  the  jury  as  to 
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the  lesser  offenses  Inclnded  In  the  offense 
charged.  The  cases  referred  to  are  People 
r.  Gamer,  211  Mich.  44.  178  N.  W.  7S,  and 
People  T.  Harvey,  212  MidL  893,  180  N.  W. 
872. 

The  prosecntor  replies,  In  sabstance,  that 
If  defendant  is  correct  In  his  position  as  to 
the  two  additional  verdicts,  he  should  have 
called  the  trial  court's  attention  to  the  omis- 
sion at  the  time.  Not  having  done  so,  he 
cannot  be  heard  to  say  that  the  omission  was 
reversible  error,  and  cites  the  following  cas- 
es in  support  thereof:  People  v.  Brott,  163 
Jflch.  150,  128  N.  W.  236;  DriscoU  v.  Peo- 
ple, 47  Mich.  414,  11  N.  W.  221;  People  v. 
Waller,  70  Mich.  239,  38  N.  W,  261 ;  People 
v.  Raher,  92  Mich.  167,  62  N.  W.  625;  People 
V.  Warner,  104  Mich.  337,  62  N.  W.  405; 
31  Am.  St  Rep.  675;  People  v.  Smith,  106 
Mich.  437,  64  N.  W.  200. 

Both  counsel  appear  to  be  well  fortified 
in  their  respective  contentions.  It  there- 
fore devolves  upon  the  court  to  point  the  way 
to  a  single  and  consistent  rule  in  such  cases. 
The  statute  appears  to  support  defendant's 
contention  as  to  the  number  of  verdicts 
which  could  have  been  rendered.  Section 
15616,  O.  li.  1916,  provides  that : 

"Upon  an  indictment  for  any  offense,  con- 
sisting of  different  degrees,  as  prescribed  in 
this  title,  the  jury  may  find  the  accused  not 
gailty  of  the  offense  in  the  degree  charged  in 
the  indictment,  and  may  find  such  accused  per- 
son guilty  of  any  degree  of  such  offense,  infe- 
rior to  that  'charged  in  the  indictment,  or  of 
an  attempt  to  commit  such  offense." 

This  statute  would  clearly  give  a  defend- 
ant In  a  criminal  case  the  right  to  have  the 
Jury  instructed  that  he  could  be  convicted 
of  any  of  the  included  offenses.  This  court 
has  held  specifically  that  one  charged  with 
robbery  may  be  convicted  of  an  assault  with 
Intent  to  rob.  People  v.  Blanchard,  1.S6  Mich. 
148,  98  N.  W.  983.  And  the  rule  elsewhere 
appears  to  be  that  he  may  be  convicted  of  as- 
sautl  and  battery.  McClain's  Criminal  Law, 
vol.  1,  p.  468 ;  28  R.  O.  L.  1162;  22  Cyc.  481. 

We  think  It  clear  under  the  terms  of  the 
statute  that  the  defendant  was  entitled  to 
have  an  Instruction  that  he  conld  be  found 
guilty  of  an  attempt  to  commit  the  crime  of 
robbery  or  of  assault  and  battery.  The  ques- 
tion then  arises  whether  it  was  reversible 
errw  for  the  trial  court  to  neglect  to  give 
this  instruction  upon  his  own  inltlatlva 

[2]  As  will  be  seen  by  an  ezamlnatlcm  of 
the  cases  cited  by  the  prosecutor.  It  has  not 
been  the  general  rule  of  this  court  to  re- 
verse verdicts  in  criminal  trials  for  omis- 
sions to  charge  speciflo  things  where  the 
trial  court's  attention  was  not  called  to  them, 
nor  any  request  proffered  covering  them.  A 
similar  question  is  discussed  at  considerable 
length  in  People  v.  Brott,  163  Mich.  160, 
128N.  W.  286.  In  that  case  Brott  was  charg- 
ed with  breaking  and  entering,  In  the  night- 
time, a  store  not  adjoining  to  or  occupied 


with  a  dweUlng  house,  with.  Intent  to  commit 
larceny.  The  trial  court,  in  stating  to  the 
Jury  the  essential  elements  they  would  have 
to  find  in  order  to  convict,  omitted  to  tell 
them  that  they  would  have  to  find  the  store 
was  not  adjoining  to  or  occupied  with  a 
dwelling  house.  The  court's  attentibn  was 
not  called  to  the  omission,  and  no  request 
was  made  covering  it  The  omission  was  in- 
sisted upon  in  this  court  as  error.  After 
an  exhaustive  review  of  the  authorities  it 
was  said: 

"We  adhere  to  the  general  rule  that  ques- 
tions will  not  be 'reviewed  unless  raised  in  the 
court  below,  and  brought  here  in  accordance 
with  the  general  practice,  for  to  hold  otherwise 
would  enable  defendants  to  'raise  most  any 
question  without  exception.  There  is  mndi 
good  sense  in  the  strictest  rule  upon  this  sub- 
ject, and  certainly  to  extend  it  beyond  the  ex- 
ception mentioned,  as  intimated  in  People  v. 
Farrell,  146  Mich.  291,  109  N.  W.  440,  where 
advantage  was  sought  'upon  technical  grounds, 
would  be  to  put  a  premium  upon  a  practice  of 
treating  a  point  as  InconseqnentiBl,  or  con- 
ceded, and  thereafter  asking  a  reveisal,  upon 
the  ground  that  it  has  been  overlooked,  thus 
allowing  a  defendant  to  liave  an  'anchor  to 
windwud'  in  case  be  'shall  fail  of  acquittal  on 
the  merits." 

The  question  was  again  raised  In  People 
V.  Page,  198  Mich.  624,  166  N.  W.  756,  that 
the  trial  court  erred  because  he  failed  to 
charge  the  Jury  that  they  could  find  defend- 
ant guilty  of  manslaughter  Instead  of  mnr- 
der,  as  charged.  In  disposing  of  tb»  point, 
the  court  said ; 

"We  find  no  occasion,  under  the  drcumatanc- 
es  shown  here,  to  reverse  this  conviction  for 
a  claimed  omission  to  charge  the  jury  upon  a 
point  not  then  recognized  by  either  side  as 
tenable,  not  presented  by  any  reqnest,  and  not 
brought  to  the  attention  of  the  trial  court  by 
exception"— citing  the  case  "of  People  v.  Brott 
supra. 

In  Peoide  ▼.  liuoe,  210  Mich.  621,  178  N. 
W.  64,  the  point  was  made  that  the  court 
was  in  error  in  falling  to  instruct  the  Jury 
as  to  the  weight  to  be  glvoi  to  the  p^oot  of 
good  reputation  offered  by  defendant  Mr. 
Justice  Sharps,  in  disposing  of  this  p<rfnt 
said: 

"The  trial  Judge  emitted  to  instruct  tiie  Jary 
as  to  the  weight  to  be  given  to  the  proof  of 
good  reputation  offered  by  defendant  No  re- 
quest therefor  was  given.  We  think  the 
rule  stated  in  16  C.  J.  p.  080  la  a  safe  one  to 
follow:  'Where  defendant  has  given  evidence 
of  good  character,  he  is  entitled  to  appropriate 
instructions  on  request  although  the  neglect 
to  give  such  an  instruction  in  the  absence  of 
a  proper  request  therefor  is  not  erroneous." 

See,  also.  People  v.  ICaaaUU,  194  Mich. 
198,  160  N.  W.  676. 

These  and  many  other  cases  Ulostrate  the 
attitude  of  this  court  in  refusing  to  reverse 
verdicts   for  failure  to   diarge  qtedflcally 
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on  Bome  quesMon  where  It  was  not  reqneet- 
ed.  It  is  true,  however,  as  defendant's  coon- 
sel  points  ont,  that  we  have  not  followed 
this  rule  In  several  rape  Gases  whi6h  have 
recently  been  decided.  Among  those  cases 
are  People  ▼.  Xinpn,  208  Mich.  44,  17B  N.  W. 
165,  and  People  y.  Harvey,  212  Mich.  393, 
180  N.  W.  372. 

It  is  qnlte  tme  in  those  cases  we  held  that 
it  was  error  for  the  court  to  neglect  to  ad- 
vise the  Jury  that  they  conld  convict  of  the 
lesser  indnded  offenses.  These  teses  fol- 
lowed the  ease  of  People  v.  Abbott  07  Mich. 
484,  66  N.  W.  862,  37  Am.  St  Rep.  300,  which 
case  appears  to  have  been  the  first  departure 
from  the  general  mle  theretofore  followed. 
The  statute  heretofore  quoted,  which  entitles 
respondent  to  have  the  Jury  charged  that 
they  mny  convict  of  the  Indtided  oftensea, 
applies  to  other  criminal  cases  as  well  as 
to  rape  cases,  and  we  see  no  reason  for  any 
dllferent  rule  to  be  followed  in  rape  cases 
than  In  other  crlmtnal  cases.  We  are  satis- 
fled  that  the  holdings  in  the  rape  cases  have 
gone  too  far,  and  that  they  are  ont  of  line 
with  the  general  mle  whlcb  has  been  fol- 
lowed in  other  criminal  cases.  For  this  rea- 
son the  holdings  in  those  eases  must  be  modi- 
fled  to  conform  with  the  general  mla 

In  the  present  case  the  court  did  not  advise 
the  Jury  that  they  conld  convict  the  respond- 
eit  of  an  attempt  to  commit  the  crime  of 
robbery  nor  of  assanlt  and  Imttery.  Its  at- 
tention was  not  challenged  to  tt  In  any  way. 
No  request  to  that  effect  was  proffered,  and 
we  are  of  the  opinion  that  after  counsel  has 
neglected  to  call  it  to  the  attention  ot  the 
trial  coort  at  the  time  he  should  not  now  be 
permitted  to  come  b^ore  tlie  appellate  court 
and  have  the  case  reversed  on  that  ground. 

This  being  the  only  question  that  calls 
for  our  consideration,  the  Judgment  of  con- 
viction will  be  affirmed. 


STEEBE,  0.  J.,  and  STONE,  WIEST,  and 
SHARPE,  JJ.,  concurred  with  BIRD,  J. 

glare:,  J.  (dissenting).  If  an  instruction 
respecting  the  included  offenses  as  provided 
by  the  statute  quoted  by  Mr.  Justice  BIRD 
may  be  (Knitted  and  excused  on  the  ground 
of  the  failure  of  counsel  to  prefer  a  request 
upon  the  subject  why  may  not  a  failure  to 
instruct  upon  any  subject  be  likewise  excus- 
ed, or  indeed  a  failure  to  charge  the  Jury 
at  all.  The  correct  rule  was  announced  in 
People  V.  Garner,  201  Mich.  44,  178  N.  W. 
75,  and  In  People  v.  Harvey,  212  Mich.  3»3, 
180  N.  W.  372. 

Reversed.  Deftodant  remanded  to  the 
custody  of  the  sb»lff  of  Wayne  county.  New 
trial  ordered. 

FELLOWS  and  MOORE,  JJ.,  concurred 
with  CLARK,  J, 
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WARNER  V.  KERR  at  A    (No.  89.) 
(Supreme  CJourt  of  Michigan.    Oct  7,  1921.) 

1.  Deeds  «=92ll(!)  —  Evidence  held  not  to 
prove  father  Inoompetaat  at  time  of  exeoa- 
tioB  of  deed  to  son. 

In  danghter's  action  to  set  aside  deceased 
father's  deed  to  son,  evidence  hOd  insnfBdent 
to  prove  her  claim  that  paralytic  stroke  had 
rendered  the  father  mentally  incompetent  prior 
to  execution  of  the  deed. 

2.  Deeds  «=»2II(4)>-Undue  Inflaenee  must  be 
establlahed  by  somathing  nora  than  mare  op- 
portunity. 

Undue  inflnenco  as  ground  for  cancellation 
of  deed  mast  be  established  by  something  more 
than  proof  of  mere  opportunity. 

3.  Doeda  «=92l  I  (4)— EvIdMiee  hold  not  to  show 
URduo  Infloeaoe  la  father's  execution  of  deed 
to  son. 

In  daughter's  action  to  set  aside  deed  of 
deceased  father  to  son  in  which  the  father 
had  conveyed  to  the  son  the  same  share  of 
his  property  that  he  had  given  him  by  will,  sub- 
sequently declared  void  for  improper  execution, 
and  by  which  he  made  an  equitable  dlstribntion 
of  ills  property  as  between  the  son  and  the 
daughter,  evidence  held  not  to  show  that  the 
son  had  obtained  the  deed  by  undue  influence. 

4.  WItnessaa  «=3202  —  Conversation  between 
attorney  who  drew  doed  and  father  admissi* 
bio  In  aotlon  batwaoa  son  and  daughter  as  to 
validity  of  fattiefs  dood. 

In  daughter's  action  to  set  aside  deed  ot 
deceased  father  to  son  on  the  ground  of  mental 
incompetency  and  undue  influence,  testimony 
by  attorney  who  drafted  the  deed  and  other 
attorney  who  had  been  in  sadi  attorney's  office 
as  to  tiie  conversation  between  such  attorney 
and  the  father  as  to  the  drafting  of  the  deed 
held  competent;  the  rule  of  privilege  between 
attorney  and  dient  not  being  appUcable. 


Appeal  from  Circuit  Court  Calhoun  Goud- 
ty,  in  Chancery;  Walter  H.  North,  Judge. 

Action  by  Mary  Warner  against  John 
Henry  Kerr  and  another.  Decree  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Argued  before  STEE2RE},  G.  J.,  and 
MOOR  El  FELLOWS,  WIBST,  STONE, 
CLARK,  BIRD,  and  SHARPS,  JJ. 

Henry  F.  Jacobs  and  Howard  W.  (3ava- 
nagh,  l>oth  of  Battle  Creek,  for  appellant 

James  M.  Powers,  of  Battle  Creek,  for  ap- 
pellees. 

•i 
BIRD,  J.  Tills  is  a  contest  b^ween  broth- 
er and  sister  over  the  estate  left  by  their 
father.  John  Kerr,  the  father,  was  the  own- 
er of  a  farm  of  140  acres  in  the  vicinity  of 
Battle  Creek  for  many  years.  He  was  a 
successful  farmer,  and  at  the  time  of  his 
decease,  in  May,  1918,  his  farm  was  worth 
about  $16,000,  and  his  other  property  was 
worth  upwards  of  $10,000.    He  had  two  chll- 
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dren,  Mary,  the  plaintiff,  and  Jobn  Henry 
Kerr,  one  of  the  defendants. 

In  May,  1916,  the  father  made  a  will  giv- 
ing John  Henry  Kerr  a  life  estate  In  the  farm 
with  the  remainder  to  his  children.  To  Mary 
be  gave  a  Uf e  nae  of  all  the  rest  of  his  prop- 
erty, with  remainder  to  her  children,  with  a 
proTlsion  that  in  the  event  she  bad  no  chil- 
dro)  the  remainder  was  to  go  to  the  children 
ol  John  Henry.  In  November,  1917,  he  con- 
veyed by  warranty  deed  to  John  Henry  Kerr 
the  farm,  reserving  therein  a  life  estate  to 
himself.  After  his  death  John  Henry  Kerr 
filed  the  will  for  probate.  Mary  Warner,  the 
plaintiff,  ai^eared  and  objected  to  Its  allow- 
ance. The  will  was  finally  denied  probate  on 
the  ground  that  It  was  not  executed  in  ac- 
cordance with  the  statute.  An  administrator 
was  then  appointed  to  administer  the  estate. 
Soon  after,  this  blU  was  filed  by  plaintiff  to 
set  aside  the  deed  of  the  farm  on  the  ground 
that  her  father  was  unduly  Influenced  by  her 
brother  to  execute  the  deed,  and  upon  the 
further  ground  that  he  was  not  mentally 
competent  to  make  it. 

[1]  1.  Was  John  Kerr  mentally  incompe- 
tent In  November,  1917?  Plaintiff's  conten- 
tion that  her  father  was  incompetent  is  based 
upon  certain  proofs  made  by  her  that  in 
May,  1917,  be  suffered  a  stroke  of  paralysis 
which  materially  affected  his  left  side  and  his 
mind.  Proof  was  admitted  tending  to  show 
that  after  this  so-called  stroke  the  left  side 
of  his  face  was  drawn  and  his  gait  was  un- 
steady ;  that  he  bad  diz^  spells  and  at  times 
he  would  cry;  that  he  was  forgetful;  that 
his  speech  was  affected,  and  that  his  mind 
was  impaired,  it  being  difScuIt  for  him  to  un- 
derstand what  was  said  to  him,  and  also  diffi- 
cult to  make  himself  nnderstood;  in  short, 
that  after  the  stroke  there  was  sadi  a  weak- 
ening of  both  body  and  mind  that  he  did  not 
have  the  mental  capacity  to  execute  the  deed 
in  question.  Upon  this  proof  expert  medical 
testimony  was  taken  tending  to  show  that  he 
was  mentally  Incompetent  at  the  time  the 
deed  was  executed. 

On  the  other  hand,  it  was  denied  that  he 
had  suffered  a  stroke  of  paralysis.  It  was 
shown  that  he  bad  a  short  sick  spell  in  May, 
1917,  and  that  it  was  caused  by  stomach 
trouble.  It  was  shown  that  after  this  sick 
spell  he  went  abput  as  usual,  and  many  wit- 
nesses and  friends  who  bad  known  him  for 
many  years  and  lived  as  neightwrs  and  who 
had  seen  him  often  testified  that  tliey  saw  no 
material  change  in  his  mental  or  pbysical 
condition  after  bis  sick  spell.  After  the  sick 
spell,  in  the  summer  of  1917,  he  went  from 
Battle  Creek  to  the  farm  as  usual,  and  It 
was  shown  that  be  had  shoveled  and  hauled 
gravel;  that  he  assisted  in  laying  a  cement 
feeding  floor  for  the  hogs;  that  he  drove  a 
mowing  machine,  bayrake,  and  the  wagon 
while  loading  bay ;  that  be  stacked  the  grain, 
making  three  large  stacks  about  20  feet  hij^; 


that  he  assisted  in  taking  out  the  wooden 
floor  from  Qie  cow  bam  and  substituting  a 
cement  one;  that  be  assisted  in  cleaning 
wheat  and  taking  it  to  market;  that  he  sow- 
ed clover  seed  and  assisted  in  threshing  the 
grain,  besides  doing  much  other  work.  In 
addition  to  this,  he  was  appointed  a  trustee 
to  disburse  a  fund  raised  to  help  In  rebuild- 
ing a  neighbor's  bouse  that  liad  been  destroy- 
ed by  a  cyclone.  In  this  capacity  he  dis- 
bursed about  $900  in  various  sums.  Besidee 
this,  he  negotiated  a  lease  and  the  terms  of 
sale  of  his  farm  to  the  United  States  govern- 
ment. The  farm  was  on  the  edge  of  Camp 
Custer.  When  Camp  Custer  was  enlarged, 
Mr.  Kerr's  farm  was  taken  in  and  made  a 
part  of  it  Mr.  Kerr  regretted  this.  He  con- 
sulted two  lawyers  to  see  if  he  conid  avoid 
letting  the  gov^nment  have  it  When  he 
learned  resistance  was  useless,  he  gave  np 
and  made  the  best  bargain  be  could.  The  ne- 
gotiations were  carried  on  by  him.  If  Mr. 
Kerr  could  and  did  do  these  things  after  his 
so-called  stroke,  it  is  evident  he  was  not  in 
the  precarious  condition  in  wliich  some  of  the 
witnesses  for  plaintiff  attempted  to  picture 
Iilm.  Dr.  Getblng,  who  was  in  attendance 
after  he  bad  the  so-called  stroke,  would  not 
say  upon  the  witness  stand  that  he  had  had 
a  stroke  of  paralysis.  He  said  Mr.  Kerr  "bad 
had  high  blood  pressure,  arteriosclerosis," 
but  be  did  not  think  this  had  anything  to  do 
with  that  particular '  sickness.  He  called  at 
his  house  only  once  when  he  had  this  sick 
spell,  and  he  then  prescribed  for  him  for 
gastric  ulcers  of  the  stomadi.  The  testimony 
l>earlng  on  the  question  of  mental  competency 
is  very  voluminous.  We  cannot  hope  to  dis- 
cuss all  of  it.  All  we  can  do  is  to  give  our 
conclusions  after  reading  it  We  are  very 
much  Impressed  with  Mr.  Kerr's  physical 
and  mental  competency  down  to  bis  last  sick- 
ness In  1918.  The  record  shows  him  to  have 
been  a  strong,  rugged  Irishman,  a  good  farm- 
er, and  possessing  a  better  knowledge  of  busi- 
ness generally  than  the  average  farmer,  and 
we  think  the  picture  of  him  as  made  by  the 
record  shows  him  to  have  had  more  mental 
strength  down  to  his  last  sickness  than  ei- 
ther one  of  his  children. 

But,  even  if  we  concede  that  he  had  weak- 
ened in  mind  and  body,  as  plaintiff  says  he 
had,  after  bis  sickness,  it  is  not  very  impor- 
tant as  bearing  upon  bis  act  in  deeding  b^s 
farm  to  the  boy.  In  May,  1915,  bis  compe- 
tency is  not  questioned.  In  that  year  be 
made  the  will  and  gave  the  boy  a  life  use  of 
the  farm,  and  to  the  platntlfl  a  life  use  of  the 
balance  of  bis  property.  This  was  a  division 
of  his  estate  in  the  proportion  of  about  three- 
fifths  to  the  boy  and  two-fifths  to  the  daugh- 
I  ter.  What  he  did  in  1917  was  simply  carry- 
ing out  a  part  of  what  he  had  provided  for 
I  in  his  will  in  1915.  If  he  gave  the  farm  to 
the  boy  by  his  will  in  1915,  when  be  was 
I  concededly  competent,  what  evidence  of  lu- 
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competency  was  It  to  deed  It  to  bim  two  yean 
later,  reserving  a  life  use  of  It  for  himself? 
It  was  the  natnral  thing  for  blm  to  do  to  give 
the  tterm  to  the  boy.  He  was  much  attached 
to  the  farm  and  wanted  to  keep  It  in  the  fam- 
ily. The  boy  had  been  raised  on  the  farm 
and  had  remained  there  and  worked  the  farm 
on  shares  for  several  years,  bnt  the  record 
shows  that  It  was  the  strong  hand  of  the 
father  that  controlled  It.  Had  the  plalntlfT 
acquiesced  In  the  will  when  John  Henry  of- 
fered It  for  probate  he  would  have,  nndonbt- 
edly,  allowed  her  to  have  the  share  her  fa- 
ther gave  her.  It  was  not  the  father's  fanit 
that  only  about  one-quarter  of  the  estate 
goes  to  the  daughter.  He  went  to  an  experi- 
enced attorney  and  had  him  draw  and  look 
after  the  execution  of  the  wllL  When  the 
will  was  offered  for  probate  the  attorney  was 
dead,  and  the  other  witness  testified  that  he 
did  not  sign  It  In  Mr.  Kerr's  presence.  For 
this  reason  the  probate  court  was  obliged  to 
refuse  It  probate.  After  the  execution  of  the 
will  in  1916  there  was  no  change  made  by 
the  father  in  the  share  that  he  wanted  each 
child  to  have.  We  are  persuaded  that  John 
Kerr  was  mentally  competent  when  he  made 
the  deed  and  the  chancellor  was  right  in  so 
holding. 

[2,3]  2.  Was  Mr.  Kerr  unduly  influenced 
to  make  the  deed  to  John  Henry?  Not  much 
time  need  be  taken  with  this  question.  If 
there  were  any  competent  evidence  ottered 
tending  to  show  that  such  influence  was  atr 
tempted,  we  are  not  convinced  that  it  Iiad 
that  effect  There  is  no  proof  that  his  condi- 
tion, mentally  or  physically,  was  such  in  May, 
1916,  that  he  could  be  unduly  influenced.  In- 
deed, there  is  no  proof  that  he  was  unduly  in- 
fluenced by  any  one.  In  1917,  by  a  conveyance 
of  the  farm  to  John  Henry,  he  did  Just  what 
he  had  provided  for  in  his  will  in  191S. 
Both  parties  had  an  opportunity  to  Influence 
their  father,  but  undue  influence  must  be  es- 
tablished by  something  more  than  mere  op- 
portunity. Severance  v.  Severance,  90  Mich. 
417,  62  N.  W,  292;  Blackman  v.  Andrews^ 
160  Mich.  322,  114  N.  W.  218.  Mr.  Kerr  lived 
in  Battle  Creek  when  his  wife  died  in  1914. 
After  her  death  plaintiff  and  her  husband 
came  to  the  father's  house  and  lived  with 
him.  Mr.  Kerr  attended  to  his  business  mat- 
ters in  the  city  and  went  to  the  farm  fre- 
•quoitly  with  his  horse  and  buggy.  While  the 
son  was  working  the  farm  on  shares  Mr. 
Kerr  appears  to  have  kept  in  touch  with 
the  management  of  the  farm.  He  assisted  at 
times  in  the  work  and  made  and  superintend- 
ed repairs.  After  plaintiff  went  to  live  with 
her  father  the  children  were  not  cordial  to 
each  other.  The  ill  feeling  was  obviously  en- 
gendered by  a  feeling  that  each  was  trying 
to  get  the  advantage  of  the  other  In  the 
distribution  of  the  father's  property.  If  any 
attempt  were  made  along  ttls  line,  the  tes- 


timony does  not  show  that  It  succeeded.  Mr; 
Kerr  made  a  very  equitable  distribution  of 
his  property.  He  undoubtedly  died  In  the 
belief  that  he  had  given  the  farm  to  John 
Henry  and  the  balance  of  his  property  to 
Mary.  It  was  no  fault  of  his  that  Mary  will 
not  get  as  much  as  he  intended  her  to  have. 
It  is  due  in  part  to  her  own  greed  and  bad 
management.  We  are  Impressed  that  the 
conclusions  reached  by  the  chancellor  on  bot'h 
of  the  questions  Involved  are  the  proper  ones. 

[4]  3.  Exception  was  taken  to  the  testimo- 
ny of  Mr.  Winkler  and  Mr.  Powers.  Mr.  Pow- 
ers was  the  attorney  who  drew  the  deed,  and 
Mx.  Winkler  was  an  attorney  who  had  desk 
room  in  Mr.  Powers'  office,  and  by  reason  of 
this  heard  the  conversation  between  Mr.  Kerr 
and  Mr.  Powers  with  reference  to  the  draft- 
ing of  the  deed.  The  testimony  given  by  Mr. 
Powers  was  not  within  the  statute.  Neither 
party  to  the  litigation  was  a  stranger  to  the 
estate.  Both  parties  were  claiming  under  the 
client.  Under  these  circumstances  the  rule  of 
privilege  between  attorney  and  client  does 
not  apply.  In  re  Loree's  Sstate,  158  Mich. 
377, 122  N.  W.  828.  The  rale  is  also  stated  in 
40  Gyc.  2380. 

We  are  of  the  opinion  that  the  decree  made 
by  the  lower  court  should  be  affirmed,  with 
costs  to  the  defendants. 


CORD  V.  PLESS.    (No.  10.) 
(Supreme  Ciourt  of  Michigan.     Oct  3,  1921.) 

1.  Maniolpal  oorporatioss  «s>706(6)  —  Negll- 
geaos  of  aiitomobilist  eolllding  with  buggy 
held  for  Jury. 

In  an  action  for  personal  injuries  received 
when  defendant's  automobile  struck  a  buggy 
from  the  rear,  negligence  of  the  driver  of  the 
automobile  held  for  the  Jury. 

2.  Mnalolpal  corporation*  ®=»706(l)— Allega- 
tloa  as  to  negligence  held  sufflclent 

A  complaint  in  an  action  for  injuries  re- 
ceived whea  defendant's  automobile  struck  a 
buggy  from  the  rear  held  sufficient,  though  the 
word  "negligence"  was  nowhere  made  use  of, 
in  view  of  Omp.  Laws  1916,  |  12454. 

3.  Municipal  corporations  «=>706(8)— Charge 
iield  to  present  Issues  within  scops  of  dec- 
laration In  negligence  case. 

In  an  action  for  personal  injuries  received 
when  defendant's  automobile  struck  a  buggy 
from  the  rear  in  a  village  street,  charge  of  the 
court  concerning  negligence  keM  to  plainly  pre- 
sent the  issues  for  the  Jury  within  the  scop* 
of  the  declaration. 

4.  Appeal  and  error  «=»I052(5)— Admission  of 
•vidsnee  as  ts  family  of  Injured  person  held 
■St  prsjttdlcial  Is  view  of  detarminatloa. 

In  an  action  by  a  married  woman  for  per- 
sonal injuries,  permitting  plaintiff  to  testify- that 
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her  family  consisted  of  her  hnsband  and  four 
children  held  not  prejudicial  error;  it  appear- 
ing from  the  amount  of  the  recovery  that  it  did 
not  arouse  sympathy  and  magnify  the  damages. 

5.  Evidence  «b»50&— Export  should  act  testify 
to  fact  to  be  aaswerod  by  Jary. 

In  action  for  personal  injuries,  it  was  error 
to  permit  physician  to  testify  concerning  plain- 
tiff's nervous  ailments,  "I  believe  it  was  pro- 
dnced  by  the  accident,"  in  answer  to  the  ques- 
tion, "In  your  judgment,  was  it?"  the  question 
calling  for  a  fact  to  be  found  by  the  jury. 

6.  Appeal  and  error  «3»I052(5)— Admlssloa  of 
oxpert  evidence  held  not  projudloial  la  view  of 
dotermlnatloa. 

It  was  not  prejudicial  error  in  a  personal 
injury  case  to  permit  physician  to  testify  as 
a  fact  that  the  accident  permanently  shatter- 
ed plaintiff's  nervonk  organization,  where  the 
damages  awarded  could  not  be  regarded  as  ex- 
cessive for  the  immediate  injuries. 

Brror  to  Circuit  Court,  LiTingsUm  County ; 
Joseph  H.  GolUns,  Judga 

Action  by  Nina  Cord  against  Fred  Pless. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Affirmed. 

Argued  before  STEGBE,  C.  J.,  and 
MOORE,  ETBLLOWS,  WIEST,  STONB^ 
CLARK,  BIRD,  and  SHARPER  JJ. 

W.  P.  Van  Winkle  &  Son  and  Louis  B. 
Hewlett,  all  of  Hcwell,  for  appellant 

Francis  J.  Shields,  of  Howell,  and  Edmund 
C.  fields,  of  Lansing,  for  app^ee. 

STBERB,  J.  Plaintiff  recovered  a  Judg- 
ment of  f  1,000  In  the  circuit  court  of  Living- 
ston county  against  defendant  for  personal 
injuries  resulting  from  his  son  Harlow,  a 
young  man  under  21  years  of  age,  running 
defendant's  automobile  whldi  he  was  driv- 
ing with  his  father's  permission,  Into  a  buggy 
In  which  she  was  sitting,  throwing  her  out, 
breaking  her  arm  dnd  otherwise  seriously 
injuring  bar,  to  just  what  extent  is  a  matter 
In  dispute. 

The  accident  occurred  In  the  village  of 
Brighton  at  about  10  o'clock  In  the  evening 
of  April  27,  1918,  on  Main  street,  which 
extends  easterly  and  westerly  through  the 
business  section  of  said  village. 

Plaintiff  was  a  married  woman  over  47 
years  of  age  living  with  her  husband,  John 
Cord,  and  family  en  a  farm  In  the  township 
of  Oenoa  about  IV^  miles  east  of  the  village. 
Defendant  was  also  a  farmer,  living  some  2 
miles  further  east. 

AlHiut  7  o'clock  on  the  evening  of  the  ac- 
cident plaintiS  and  her  husband  started  to 
the  village  of  Brighton  with  a  horse  and 
open.  shaglO'Mated  buggy.  Their  danght^' 
Caroline^  a  girl  about  18  years  old,  also  went 
to  the  village  that  evening  on  horseback. 
Their  horses  were  tied  at  separate  places 
ou  Main  street     They  spent  the  evening, 


there  making  pnrchases,  attending  a  morie 
picture  show,  eta 

Defendant  owned  a  Reo  touring  car,  and 
on  the  same  evening  his  son  Harlow  drove  In 
it  to  the  village  of  Brighton,  parked  the  car 
(m  Main  street,  and  attended  a  picture  show 
in  company  with  a  young  man  by  the  name 
of  Shippey,  who  arranged  to  go  home  with 
him  that  night 

Towards  10  o'clock  plaintiff  and  her  hus- 
band started  home^  traveling  east  oa  the 
right  side  of  Main  street,  and  met  their 
daughter,  who  was  also  about  to  go  home^  and 
they  went  on  to  where  her  horse  was  hitch- 
ed in  front  of  a  shop  further  east  Plaintiif  s 
husband  stopped  their  rig  7  or  8  feet  tiaoi  the 
right  curb  of  the  street,  which  was  60  feet 
or  more  wide,  and  got  out  to  aasist  his 
daughter  in  mounting  her  horse. 

In  the  meantime,  after  attending  the  show, 
Harlow,  with  his  friend  Shippey,  rode  west 
down  Main  street  in  defendant's  car  and 
Bt(^>ped  oa.  the  north  side  of  the  street  op- 
posite a  hardware  storey  where  they  left  the 
car  for  a  Sb<Hrt  time  and  went  into  a  store 
near  by.  They  met  two  girls  in  that  locality 
with  whom  they  visited  for  a  time^  and  even- 
tually went  l>ack  east  doivn  Main  street  in 
defendant's  car,  taking  with  them  one  of  the 
girls  who  lived  east  of  tiie  village  and  got 
in  with  them  to  ride  to  bar  home.  How  often 
Harlow  had  driven  up  and  down  Main  street 
before  this  is  a  matter  in  dlqimtek  but  wlien 
plaintiiTs  husband  stopped  and  got  out  of  the 
buggy  to  btip  hla  daughter  mount  her  horse 
he  was  driving  eaat  on  Main  street  behind 
the  buggy  faster  than  the  buggy  was  going, 
and  as  plaintiff  sat  in  it  after  It  stopped, 
facing  east  waiting  for  her  husband,  de- 
fendant's automobile  driven  by  Harlow  ran 
into  the  rear  of  the  buggy  with  such  force 
as  to  tip  it  up  or  over,  throwing  her,  with 
the  buggy  seat  blankets,  and  groceries,  out 
into  the  street  She  fell  on  her  head  and 
shoulders  and  back,  bruising  them  and  break- 
ing her  arm,  with  other  Injuries  the  extent 
of  which  is  in  diaputa  The  acddoit  occur- 
red at  a  point  in  the  street  where  there  were 
no  other  vehicles,  crowd  or  confusion  of  traf- 
fic in  the  vldnity,  and  plenty  of  room  to 
pass  the  standing  rig  on  the  left 

Plaintiff  charged  that  defendant's  son, 
Harlow,  negligently  operated  his  automobile 
in  traveling  at  an  excessive  and  lUegal  rate, 
of  speed,  without  lights,  with  the  auto  brakes 
rusty,  defective,  and  not  in  good  working  or- 
der, and  the  auto  ran  2  or  3  rods  after  it 
hit  the  buggy  before  it  came  to  a  stop. 

For  defendant  it  was  claimed  that  the  auto 
was  lighted  and  in  good'  condition.  Harlow 
was  following  plaintiff's  buggy  at  a  slow  rate 
of  speed,  but  as  he  came  up  to  about  10  or 
12  feet  behind  it  to  pass  on  the  left  the  bug- 
gy suddenly  stopped  without  any  warning 
directly  ahead  of  him  in  the  traveled,  por- 
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tlon  of  the  street,  and  he  Immediately  did 
everytbiiig  poeslble  to  avoid  a  odllslon,  bat 
was  Dnable  to  stop  before  he  reached  the 
buggy,  and  In  turning  aside  to  clear  it  he 
Just  struck  Its  left  hind  wheel  with  the  right- 
band  comer  of  the  auto  bumper,  tipping  It 
op  so  that  plalntur  fell  ont,  the  auto  coming 
to  a  standstill  Immediately  thereafter. 

The  Jury  in  returning  Its  verdict  apparent- 
ly accepted  plaintiff's  version  of  conditions 
when  the  accident  occurred,  and  accordingly 
found  that  the  buggy  in  which  plaintiff  sat 
was  standing  still  in  a  proper  place  on  the 
highway  convenient  for  others  to  pass,  while 
defendant's  automobile  negligently  driven  by 
his  son  coming  rapidly  from  the  rear  strtu^ 
and  tipped  it  over,  causiiig  (the  Injuifes 
shown. 

[1]  There  was  abundant  testimony  to 
carry  the  question  of  Harlovr's  negligence  to 
the  Jury.  Certain  of  his  own  testimony  tend- 
ed in  that  direction,  as  the  following  ex- 
cerpts indicate.  On  direct  examination  he 
said  in  part: 

The  buggy  was  directly  in  front  of  me,  and 
I  was  traveling  a  little  faster  than  the  baggy. 
When  I  was  about  10  or  12  feet  from  the  bug- 
gy, it  stopped  suddenly  without  any  warning 
that  It  was  going  to  stop.  *  *  *  As  soon  as 
the  buggy  stopped  in  front  of  me  I  got  to  the 
left  as  far  as  I  could  swing.  •  •  •  I  was 
unable  to  stop  the  car  before  I  struck  the  buggy 
and  was  unable  to  pull  the  car  to  the  left. 

•  *  •  The  right-hand  corner  of  the  bumper 
struck  the  left  hind  wheel  of  the  buggy.  *  *  * 
After  striking  the  bugg^  my  car  came  to  a 
standstill." 

On  cross-examination  be  first  set  his  speed 
at  "6  to  10  miles  an  hour."  which  he  subse- 
quently changed  to  "6  or  T  miles  per  honr," 
when  he  was  26  feet  away,  and  farther  said: 

"I  did  not  see  any  one  get  out  of  the  rig. 

*  *  *  There  was  plenty  of  room  to  pass  on 
the  left-hand  side,  and  there  was  nothing  be- 
tween the  rig  and  the  curb  on  the  left-hand 
side  in  the  shape  of  rigs.  *  *  *  I  had  26 
feet  in  the  clear  to  swing  my  car  to  the  left. 

•  *  •  I  did  start  to  turn  to  the  left  If  I 
bad  turned  my  car  right  short  off  then,  I  would 
have  missed  the  rig,  *  *  *  I  started  to  turn 
out,  but  I  traveled  along  a  bit  further  in  turn- 
ing out.  I  started  to  tufn  out  gradually.  With- 
in that  25  feet  I  could  have  easily  stopped  the 
ear  with  the  brake  going  6  miles   an   hour. 

*  *  •  When  I  was  10  or  16  feet  from  the 
buggy,  I  was  going  8  miles  an  hour,  and  I  saw 
the  buggy  stop.  I  was  still  trying  to  turn  out 
and  had  started  to  turn  ont  when  I  was  15  feet 
back  of  thera.  •  ♦  •  When  I  was  about  10 
feet  back  of  the  rig  it  came  to  a  standstill  and 
some  one  stepped  out.  •  •  •  The  car  stop- 
ped as  soon  as  I  hit  the  rig." 

Othw  wltnessee  who  saw  and  beard  the 
accident  testify  to  seeing  the  rig  standing 
•till  as  the  car  coming  up  bdiind  struck  it 
with  a  ''ctaati,"  and  that  the  car  ran  2  or 
8  rods  after  it  bit  the  rig  b^ore  it  stop- 
ped in  front  of  a  liveir  bam. 


Harlow  waa  a  minor  about  19  years  of 
age,  and  defendant's  liability  for  hia  negli- 
gence under  the  drcumstances  shown  hero 
Is  fixed  by  section  4825,  CkMup.  Laws  1915. 

Defendant's  44  assignments  of  error  are 
grouped  by  hia  counsel  to  the  cootnoitlonB 
that  tbere  was: 

"(1)  Error  in  the  charge  of  the  court  as 
given  and  in  refusal  to  give  defendant's  requests 
to  diarge;  (2)  error  in  sdmisslcm  and  rejection 
of  evidence." 

Under  the  first,  defendant's  counsel  urge 
and  argue  in  their  brief  that  against  their  re- 
quest the  court  submitted  the  case  to  the 
Jury  on  a  broader  and  different  theory  than 
that  compassed  by  pUsIntifl's  declaration, 
and  as  a  basis  for  such  contention  quote 
an  excerpt  from  page  6  of  the  declaration 
averring  that: 

"The  cause  of  said  accident  and  the  injury 
hereinafter  described  was  the  fact  that  the 
lights  were  not  turned  on  on  defendant's  car 
and  the  excessive  speed  of  the  driver,  Harlow 
Pless,  in  making  the  torn  aforesaid  with  Ids 
said  automobile  and  the  fact  that  he  was  driv> 
ing  the  ear  with  a  defective  and  impaired  brake, 
and  plaintiff  avers  that  the  said  defendant's 
son,  Harlow  Pless,  stated  at  the  time  of  the  ac- 
cident that  his  brake  was  defective  and  rusty, 
and  that  his  b'ghts  were  not  much  good,  any- 
way." 

From  tills  quotatlou  it  is  claimed  plain- 
tiff's only  grounds  of  negligence  permissible 
for  the  Jury  to  consider  were  absence  of 
lights,  excessive  speed,  and  defective  brakes, 
there  being  no  allegation  in  the  declaration 
that  "defendant  failed  to  exercise  dne  care 
or  that  he  was  ne^gent  in  running  into  and 
upon  ttie  rear  of  plaintiff's  buggy."  The 
substance  of  defendant's  rather  technical  ar- 
grument  against  the  court's  charge  and  plain- 
tilTB  declaration,  considered  together.  Is,  an 
we  understand  it,  that  tjie  oonrt  did  not 
clearly  limit  the  deliberattons  of  the  Jury  to 
consideration  of  the  three  lamely  stated 
grounds  of  negllg«>ce  charged  in  the  declare- 
tlon,  and  various  autiiorlties  are  cited  to  tlie 
undoubted  rule  that  matters  of  negligence 
to  whidi  the  injurious  consequence  Is  refer- 
red must  be  properly  averred. 

[2]  In  considering  this  complaint  the  sin- 
gular fact  must  be  admitted  that  In  plain- 
tiff's elaborate  declaration  in  tort  for  dam- 
ages resulting  from  negligence  on  the  first 
eight  pages  of  this  record  the  very  amnro- 
priateword  "negligence",  is  nowhere  made  use 
of;  but  we  are  persuaded  that  by  elaborate 
drcumlocutton  its  import  is  fairly  sounded 
in  the  story  told  and  diarges  made.  The 
declarati<m  Is  prolific  in  details  of  the  acci- 
dent, fully  advldng  the  reader  of  plaintiff's 
ver^on  of  Jnst  what  took  place  and  fairly  in- 
forming defendant  of  the  nature  of  her  case, 
with  avermente  of  duty  and  failure  of  duty 
on  the  part  of  the  driver  of  the  auto  which 
atrudc  the  buggy  in  which  she  was  sitting. 
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By  the  Jadl<»ture  act  (flection  124S4,  C!omp. 
Laws  1915)  It  is  provided: 

"In  the  actions  which  are  in  this  act  retained, 
the  forms  at  dedaration  now  in  common  use 
may  be  etnployed;  but  no  declaration  shall  be 
deemed  insufficient  which  shall  contain  such  in- 
formation as  shall  reasonably  inform  the  de- 
fendant of  the  nature  of  the  case  he  is  called 
upon  to  defend." 

This  provision  is  Incorporated  In  substance 
In  circuit  court  rule  22,  dealing  with  the 
form  and  contents  of  declarationa 

Preceding  defendant's  excerpt  from  page 
.6  of  the  declaration  Is  an  averment  that  It 
was  the  duty  of  defendant's  son  "to  use 
every  reasonable  precaution  to  insure  the 
safety  of  said  plalntlfl  and  to  prevent  his 
automobile  from  running  into  the  buggy  occu- 
pied by  said  plaintiff,"  and  also  the  charge 
that  he  "failed  to  drive  his  cair  on  said  oc- 
casion In  a  reasonably  proper  and  safe  man- 
ner as  required  by  the  laws  of  the  state  of 
Michigan."  Our  automobile  law  imposeej 
on  a  driver  the  duty  to  "use  every  reasonable 
precaution  to  insure  safety."  This  language 
is  In  the  following  charged  duty  and  failure 
of  duty  In  the  declaration: 

"And  the  plaintiff  avers  that  it  thereupon  be- 
came the  duty  of  the  said  Earlow  Fless  to  slow 
down  the  said  automobile  to  a  speed  not  exceed- 
ing 10  miles  an  hour,  and  to  have  control  of 
said  car  and  the  control  of  the  brake  of  said 
car,  and  to  give  reaaonable  warning  of  his  ap- 
proach, and  to  have  proper  lights  for  his  au- 
tomobile, an^  to  use  every  reasonable  precau- 
tion to  insure  the  safety  of  said  plaintiff  and 
to  prevent  his  automobile  from  running  into  the 
hvggy  occupied  by  said  plaintiff;  •  *  •  that 
because  of  the  failure  of  said  Harlow  Pleas  to 
performw^is.duty  as  above  set  forth  he  ran  the 
front  end  of  defendant's  automobile  into  the 
rear  end  of  the  buggy  in  which  plaintiff  was 
seated,"  etc. 

Defendant  presented  19  requests  to  diarge, 
'  eight  of  which  appear  to  have  been  given  ver- 
batim with  much  of  the  others  in  substance. 
Counsel's  claim  that  the  court  submitted  the 
issues  Of  fact  to  the  Jury  on  broader  grounds 
than  those  laid  in  the  declaration  is  main- 
ly based  «n  fragmentary  exoerpts  therefrom 
which,  if  standing  alone,  might  give  color 
to  the  contention,  bnt,  when  considered  with 
their  context  and  in  connection  with  the 
charge,  taken  as  a  whole,  are  not  misleading. 

Referring  to  tiie  statutory  violations 
charged  In  the  declaration,  the  court  in- 
structed the  ]ary  tt)at  the  law  required  the 
car  when  drlv«i  to  be  equipped  with  ade- 
quate brakes  to  control  it,  lighted  with  at 
ieatit  otie-Ug^ted  lamp  visible  from  at  least 
200  feet  lo  the  direction  it  was  going,  ex- 
plained the  ataitutory  provlsiona  as  to  per- 
missible rates  of  speed,  and  as  apidied  to 
the  situation  at  the  time  and  place  of  the 
accident  said: 

"And  it  was  further  his  (Harlow's)  duty  as 
Iw  approached  the  baggy  upon  titis  'night  lo 


slow  his  motor  vehiele  down  to  a  speed  not  ex- 
ceeding 10  miles  an  hoar,  and  to  give  reasonable 
warning  of  its  approach  and  .use  every  rea- 
sonable precaution  to  insure  the  safety  of  the 
horse,  the  buggy,  and  its  occupants." 

[3]  Having  In  a  general  way  explained  the 
law  applicable  to  the  charges  in  plaintiff's 
declaration,  the  court  then,  as  applied  to  the 
case  made  for  the  Jury  by  the  evidence,  nar- 
rowed those  charges  by  elimination  as  fol- 
lows: 

"Now,  I  charge  you  that  there  is  no  evidence 
In  this  case  that  Harlow  Pless  was  driving  in 
excess  of  10  miles  an  hour  upon  that  occasion 
or  that  he  did  not  slow  down  his  car  to  a 
speed  not  exceeding  10  miles  an  hour  as  he  ap- 
proached the  buggy;  nor  is  there  any  evidence 
that  the  car  Harlow  Pless  was  driving  was 
not  equipped  with  adequate  brakes  sufficient 
to  control  the  car  at  all  times.  So  you  are  not 
to  find  the  defendant's  son  was  guilty  of  any 
negligence  on  that  occasion  in  those  respects. 
And  I  charge  yon  that,  if  defendant's  son,  the 
driver  of  the  car,  failed  in  the  performance  of 
any  of  the  other  duties  that  I  have  stated  he 
owed  to  the  plaintiff  under  the  law,  then  such 
violation  constitutes  negligence  in  itself.    •    •    • 

"I  further  charge  you  that,  even  though  you 
should  find  defendant's  son  guilty  of  negligence 
In  failing  to  avoid  plaintiff's  rig,  and  should 
further  find  that  either  plaintiff  or  plaintiff's 
husband  was  guilty  of  negligence  in  stopping 
their  rig  where  they  did,  which  stopping  con- 
tributed in  some  degree  to  the  accident,  then 
plaintiff  cannot  recover  in  this  suit.    •    •    * 

"I  further  charge  you  as  to  whether  or  not 
lights  were  burning  on  the  automobile  is  a  dis- 
puted fact  under  the  evidence,  and  I  further 
charge  you  that  there  is  no  evidence  that  the 
said  Harlow  Pless  gave  any  warning  of  his 
approach.  I  therefore  charge  you  that  unless 
you  find  from  the  evidence  that  Harlow  Pless 
did  not  have  lights  burning  on  the  front  of  his 
car,  or  that  he  failed  to  give  reasonable  warn- 
ing of  his  approach,  and  unless  you  further  find 
that  failure  to  have  lights  on  his  car  or  to  give 
warning  of  his  approach  was  the  proximate 
cause  of  the'  injury,  then  plaintiff  cannot  re- 
cover for  violation  of  the  statutes  of  the  state 
by  the  defendant  in  those  respects." 

The  Issues  of  this  accident  are  not  com- 
plicated in  the  law  or  facts  Involved.  We 
think  the  charge  plainly  presented  the  Is- 
sues for  the  Jury  within  the  scope  of  the  dec- 
laration and  find  no  reversible  error  in  the 
charge  as  given,  or  the  rejection  of  requests. 

[4]  Many  errors  are  assigned  on  the  ad- 
mission and  rejection  of  testimony.  They 
have  all  been  examined  with  care,  and  but 
two  Impress  us  as  beyond  the  discretion  of 
the  court  or  bordering  on  an  Invasion  of 
the  technical  rules  of  evidence.  When  plain- 
tiff was  called  as  a  witness,  she  was  allow- 
ed in  her  preliminary  or  introductory  ex- 
amination as  to  age,  residence,  family  rela- 
tions, etc.,  to  state  that  her  family  con8ls^ 
ed  of  her  husband  and  four  children.  Objec- 
tion was  made  at  the  time  to  any  testimony 
in  regard  to  hex  having  children.  On  her 
counsel  stating  it  was  merely  jwellmlnary. 
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to  get  tbe  "surronndlng  scenery,"  wltb  no«re- 
latlon  to  damagea,  It  was  allowed  to  stand 
and  passed  over  by  tbe  court  witb  the  re- 
mark that  no  qnestlon  of  reoorftry  for  ln< 
Juries  was  Involved'  except  as  to  her.  Xhe 
subject  was  not  thereafter  referred  to  by 
plalntlfTa  counsel,  except  It  was  shown  an 
18  year  old  daughter  was  at  the  scene  of  the 
accident,  as  related,  hut  on  her  cross-exam- 
loatioa  defendant's  counsel  interrogatively 
claimed  against  her  denial  that  following 
her  injuries  she  had  asked  defendant  to  take 
her  two  little  girls  to  town  Ih  the  same  au- 
tomobile, aild  questioned  her  as  to  their 
ages,  to  which  she  replied  they  were  respec- 
tively 9  and  14  years  of  age.  Wliile  this 
court  has  held  it  error  In  certain  cases  to 
show  and  emphaslee  Uiat  plaintiff  had  de- 
pendent children,  because  tending  to  preju- 
dicially arouse  sympathy  and  Btutgnlfy  dam- 
ages, the  damages  awarded  here  are  persua- 
sive that  such  was' not  the  result 

in  I>r.  Melris,  of  Brighton,  gave  testimony 
tending  to  show  that  plalntitrs  injuries  had 
resulted  in  shattering  her  nervous  organi- 
zation, the  particulars  of  which  he  described, 
when  her  counsel  asked  and  waa  answered  as 
follows: 

"Q.  Could  those  conditions  wUch  yon  dis- 
covered both  physical  and  as  to  her  nervous 
system  be  caused  by  the  blow  she  received  from 
the  automobtle  accident?  A.  It  could  have 
been.     Q.  In  your  Judgment  was'ltT" 

To  which  defendant's  counsel  objected  as 
Incompetent,  end  the  witness  was  allowed  to 
answer,  "I  believe  it  was  proBuoed  by  the 
acddoit"  This  Is  insisted  upon  as  reversible 
error,  since,  as  said  in  People  v.  Hare,  57 
Mich.  506,  24  N.  W.  843,  "the  quesOon  calls 
for  the  fact  which  was  to  be  found  by  the 
Jury."  To  the  same  p<rfnt  counsel  also  dte 
Hitchcock  V.  Burgett,  38  Mich.  S(fl;  Van 
Deusen  v.  Mewcomer,  40  Mich.  90. 

Dr.  Mellis  cared  for  plaintiff  immediately 
after  the  accident  and  regularly  attended 
her  professionally  thereafter  because  of  her 
injuries  until  July  31,  1918.  He  testlfled 
that  her  physical  examination  after  the  ac- 
cidoit  disclosed  "a  laceration,  bruises,  and 
contusions  of  the  shoulder,  upper  arm,  upper 
fore  arm  and  back,  over  the  hip,  extreme 
tenderness  over  the  whole  back,  neck,  and 
lower  portion  o£  the  back";  also  that  he 
found  "a  fracture  of  the  radius,  upper  third 
Of  the  left  arm.  The  left  fore  arm  showed 
marked  swelling,  discoloration,  pain,  and 
crq;>itns  on  motion,"  and  was  "broken  all 
the  way  through."  The  testimony  was  un- 
disputed that  she  suffered  extreme  and  pro- 
tracted iiaija  from  these  injuries.  There 
was  also  testimony,  both  lay  and  medical, 
that  the  accident  resulted  In  an  appareotly 
permanent  nervous  affection,  called  by  Dr. 
Mellis  "cerrloal  and  bronchial  neuritis." 
He  was  describing  that  condition  when  he 


\yas  aslj^ed  and  answered  .the  queBtion  ob;. 
Jected  to. 

Heavy  increased  damages  were  contend- 
ed for  by  reasoik  of  thlEt  claimed  permanept 
affliction,  which  was  disputed.  While  it  has 
been  held  that,  the  proper  question  as  to 
cause  of  conditions  found  by  a  phj'slcian  was 
what  might  have  caused  them  rather  than 
what  did  eau^e  them,  becatise  the  latter iwas 
a  question  of  fact  for  the  Jury,  that  distinc- 
tion was  held  in  People  v.  MacQregor,  178 
Mich.  436,  144  N.  W.  S69,  to  be  ib  many 
cases  of  doubtful  8ignlflcanc&  The  court 
quoted  with  approval  from.  Rogers  on  Expert 
Testimony  in  imrt  as  follows: 

"Neither  do  we  appreciate  the  fine  distinction 
sometimes  saJd  to  be  drawn  between  asldng 
the  expert  whether, '  in  his  opinion,  certain 
causes  miglit  produce  cej-tain  results,  and  aflk- 
iug  bim  whether,  in  his  opinion,  they  did  pro- 
duce certain  results." 

[i[  Whatever  view  Is  taken  of  this  cUs- 
tlnction,  we  consider  it  of  scant  importance 
herei,  inasmuch  as  the  damages  Awftrded 
could  not  be  regarded  as  excessive  for  the 
immediate  injuries  and  result  undisputably 
shown,  and  it  cannot  be  said  the  error,  if 
any,  was  reflected  in  the  v»dlct 
.  We'  find  no  reversible  error  In  this  case, 
and  ths  Judgmant  will  stand. 


C.  A.  8.  ENGINEERING  CO.  V.  H.  J. 
WALKER  CO.    (No.  31.) 

(Supreme  Court  of  Michigan.   Oct  8,  1921.) 

I:  Principal  and  agent  «=>47— Contract  lMf4  to 
give  exclusive  selllRO   privileges. 

A  contract  between  plaintiff  and  defendant 
concerning  the  sale  of  defendant's  automotnle 
parts  held'  to  give  to  plaintiff  exdusive  selling 
privileges  of  all  parts  manufactured  and  ma- 
chined by  defendant,  with  one  exception,  and 
plaintiff  was  entitled  to  a  commission  on  sales 
made  by  tlie  defendant. 

2.  Appsai  and  error  «=3>I046(S)— Remark  of 
Jvdge  held  not  shown  to  be  harmful. 

A  remark  of  judge  that  it  was  strange  that 
bookkeepers  could  not  agree,  and  that  maybe 
it  was  that  fact  that  has  given  rise  to  the 
statement  that  booli^keeping  sometimes  is  an 
art,  iteld  not  shown  to  have  Been  harmful,  so 
as  to  require  reversal. 

3.  Principal     and     agent     «=>89(9)— Whether 
agent  proved  expense  Incurred  held  far  ]nry. 

In  an  action  on  an  account  growing  out  of 
a  conmiisBion  agreement,  whether  or  not  plain- 
tiff sales  agent  proved  an  expense  incurred  on 
account  of  a  certain  type  of  motor  manufac- 
tured by  defendant  manufacturer  Aeld  for  the 
jury. 

4.  Appeal   and  error  9=91033(5)— I  nttruoticn 
on  fraud  held  favorable  tc  appellant. 

'   In  an  action  by  sales  agwc  against  manu- 
facturer of  automobile  parts  to  recover  com- 
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miasiona,  Aeltf,  that  court  did  not  err  in  charg- 
ing on  the  question  of  fraud,  aa  far  as  defend- 
ant was  concerned,  in  view  of  the  eridence; 
defendant  objecting  that  fraud  waa  not  an  ia- 
Bue. 

,  Error  to  Circuit  Court,  Wayne  County; 
Henry  A.  Mandell,  Judge. 

Action  by  the  C.  A.  8.  Engineering  Com- 
pany against  tbe  H.  J.  Walker  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Argued  before  STE[E(RB,  C.  J.,  and 
MOORE,  TELIiOWS,  WIEST,  STONE, 
CLARK,  BIRD,    and  SHARPE,  JJ. 

Lodge  &  Brown,  of  Detroit  (Isador  Gross- 
man, of  Cleveland,  Ohio,  of  counsel),  for  ai>- 
pellant 

Clarlc,  Emmons,  Bryant,  Klein  &  Brown,  of 
Detroit,  for  appellee. 

MOORE,  J.  Plaintiff  was  engaged  in  the 
business  of  soliciting  orders  for  automo- 
bile parts.  Defendant  is  an  Ohio  corpora- 
tion, with  office  and  factory  In  Cleveland, 
and  was  engaged  In  tbe  machining  and  manu- 
facturing of  automobile  parts.  This  Utl- 
gation  arises  out  of  a  contract  entered  Into 
between  the  parties  on  the  13th  day  of  July, 
1017.  A  large  amoont  of  buaineas  was  done 
under  this  contract  Controversies  arose 
between  tbe  parties,  resulting  In  this  litiga- 
tion. A  verdict  and  Judgment  were  entered 
in  favor  of  the  plaintiff  In  the  sum  of 
$S2,371.91.  The  plaintiff  concedes  there  was 
lmproi>erly  Included  in  tbe  verdict  an  Item 
of  $1,035.18,  and  voluntarily  remits  that 
amount,  leaving  tbe  judgment  to  remain  at 
the  sum  of  $61,336.78. 

Cpou  the  oral  argument  counsel  for  ap- 
pellant admitted  plaintiff  ought  to  have  a 
Judgment  tor  $15,000  to  $80,000,  but  a  brief 
filed  subsequently  modifies  that  concession, 
and  now  fixes  the  amount  at  the  sum  of 
$11,870.33,  besides  Interest  The  essential 
portions  of  the  contract  which  are  involved 
read: 

•TJetroit,  Michigan,  July  IS,  1917. 

"Memorandum  of  agreement  made  by  and  be- 
tween the  H.  J.  Wnlljer  Company,  an  Ohio  cor- 
poration, with  headquarters  at  Cleveland,  Ohio, 
hereinafter  known  as  the  party  of  the  first 
part,  and  the  C.  A.  S.  Sales  Company,  a  cor- 
poration organized  and  existing  by  virtue  of 
tbe  laws  of  the  atate  of  Michigan,  with  head- 
quarters at  Detroit  and  Jadcaon,  Michigan, 
hereinafter  known  .as  the  party  of  tbe  second 
part,  to  wit: 

"Whereas,  the  party  of  the  first  part  is  de- 
sirous of  making  such  arrangement*  as  may 
be  necessary  to  successfully  handle  the  selling 
of  its  products  and  machine  work  throughout 
the  United  States  of  America,  and  the  party 
of  the  second  part  being  desirous  of  obtaining 
such  parts  for  sale  throughout  the  United 
States  of  America  as  maaafactared  by  party  of 
tile  first  part: 

"Now,  therefore,  the  parties  have  agreed  as 
follows: 


"il)  The  party  of  the  first  part  does  hereby 
grant  the  party  of  the  second  part  the  exela- 
sive  selling  privileges  of  all  parts  manufactured 
or  machined  by  party  of  the  first  part  in  the 
United  States  of  America  doriDg  the  life  of 
this  contract,  with  the  exception  of  any  parta 
that  the  party  of  the  first  part  may  manufac- 
ture and  sell  to,  or  any  parts  that  the  party 
of  the  first  part  may  machine  for.  Chandler 
Motor  Company,  of  Cleveland,  Ohio. 

"(2)  It  is  agreed  by  and  between  both  par- 
ties to  this  contract  that  on  all  basic  prices 
for  machine  work  or  parts  which  the  party  of 
the  first  part  may  qnote  on  that  they  will  aidd  a 
commission  of  five  (6)  per  cent,  on  the  gross 
amount  of  each  sale  made  by  party  of  the  sec- 
ond part  for  party  of  the  first  part  In  the 
United  States  of  America,  with  the  exception 
as  noted  in  paragraph  1,  such  commission  to 
be  paid  only  on  sncb  oi^lers  as  shall  have  been 
accepted  and  approved,  and  actually  shipped  by 
party  of  the  first  part  and  paid  for  by  the  pur- 
chaser. 

•  ••••• 

"It  is  further  understood  that  should  it  he- 
come  necessary  at  any  time  to  quote  a  lower 
figure  than  the  basic  price  originally  given  by 
party  of  the  first  part  on  any  articles  mann- 
factured  or  machined  by  them,  then  and  In 
that  event  both  parties  shall  share  equally  in 
such  reduction  of  price,  the  party  of  the  sec* 
ond  part  accepting  less  than  five  per  cent  in 
order  to  obtain  a  desirable  contract  However, 
in  no  case  will  the  party  of  the  first  part 
ask  party  of  the  second  part  to  accept  less 
than  two  per  cent 

"(4)  Party  of  the  second  part  agrees  to  ob- 
tain contracts  for  the  sale  of  articles  manu- 
factured by  party  of  the  first  part  fai  the  Unit- 
ed States  of  America,  to  individuals,  firms,  or 
corporations,  or  who  shall  have  been  approved 
as  to  credit  by  party  of  the  first  part  a  total 
of  not  less  than  $2,000,000  between  the  date 
of  the  contract  herewith,  and  one  year  from 
such  date. 

•  ••••• 

"(6)  Party  of  the  second  part  does  hereby 
agree  that  they  will  not  make  any  contract  or 
sign  any  agreement  with  any  individual,  firm,  or 
corporation  on  behalf  of  the  party  of  the  first 
part,  unless  authorlssed  in  writing  by  party  •( 
the  first  part  so  to  do. 

"(7)  Party  of  tbe  second  part  does  hereby 
agree  to  devote  a  su^cient  amount  of  time  to 
properly  and  successfully  place  tbe  articles 
manufactured  or  machined  by  party  of  the 
first  part  before  prospective  purchasers  in  the 
territory  allotted  to  party  of  the  second  part 

"(8)  Party  of  the  first  part  does  hereby 
agree  to  refer  all  correspondence  and  inquiries 
for  articles  or  machine  work  as  manufactured 
by  party  of  the  first  part  from  territory  al- 
lotted to  party  of  the  second  part. 

"(9)  All  commissions  that  shall  have  been 
earned  by  party  of  the  second  part  hereunder, 
in  accordance  with  the  terms  of  this  contract 
shall  become  due  and  payable  ten  days  after 
collection  by  party  of  the  first  part  on  alt 
sales  made  by  party  of  the  second  part 

•  ••••• 

"(11)  It  is  further  agreed  and  understood  liy 
and  between  both  parties  to  this  contract  thai 
the  expense  of  producing  what  wiU  be  luiown 
as  Type  A  trudc  motor,  Jigs,  dies,  and  tools 
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!<haU  be  borne  ectnallr  by  both  parties  to  tliis 
contract." 

"It  is  farther  understood  and  agreed,  by  and 
between  both  parties  hereto,  that  at  all  times 
party  of  the  second  part  shall  have  the  right 
and  privilege  to  aek  co-operation  and  engineer- 
ing service  from  the  party  of  the  first  part  for 
the  production  of  samples  on  yarious  matters, 
where  necessary  in  order  to  obtain  sales  for 
material  manufactured  by  party  of  the  first 
part." 

We  quote  from  the  brief  of  appellanfa 
counsel  as  follows: 

"(1)  The  court  erred  in  charging  the  jury 
that  plaintiff  was  entitled  to  commission  upon 
all  sales,  not  only  of  parts  actually  sold  by  it, 
but  also  those  sold  by  defendant  during  the 
life  of  the  contract  and  in  refusing  to  give  the 
jury  defendant's  fourth  request. 

"(2)  The  court  erred  in  not  charging  the 
jury,  as  requested  by  defendant's  fifth  request, 
that  plaintiff  was  entitled  to  no  commission, 
except  upon  sales  of  automobile  parts  manu- 
factured or  machined  by  defendant. 

"(3)  The  court  erred  in  commenting  unfavor- 
ably upon  the  testimony  of  accountants,  and 
upon  referring  to  bookkeeping  as  an  art,  rath- 
er than  an  exact  science  of  mathematics. 

"(4)  The  court  erred  in  not  charging  the 
Jury,  as  requested  by  defendant's  third  re- 
quest, that  plaintiff,  having  proven  no  expense 
incurred  by  it  oit  account  of  producing  Type 
A  motor,  was  not  entitled  to  recover  any  sum 
on  that  account. 

"(3)  The  court  erred  in  charging  th«  foxy 
upon  the  subject  of  fraud." 

Groups  1  and  2  may  be  considered  to- 
gether. It  Is  tbe  contention  of  counBel  that 
under  tbe  ccmtract  plaintiff  was  only  enti- 
tled to  commission  upon  the  sales  actually 
made  by  It,  and  was  not  entitled  to  any  com- 
mission upon  sales  made  by  defendant;  tbat 
the  "exclusive  selling  privileges"  does  not 
prohibit  the  defendant  itself  from  selling  its 
goods,  and  does  not  entitle  plaintiff  to  com- 
missions on  such'  sales.  Counsel  cite  author- 
ities which  they  think  sustain  their  conten- 
tion. An  examination  of  them  shows  them 
easily  distinguishable  from  tbe  Instant  case. 

[1]  The  pivotal  question  is:  What  does  the 
contract  mean,  when  read  In  Its  entirety? 
Its  language  Is  not  ambiguous.  It  in  specific 
terms  grants  to  the  party  of  tbe  second  part 
the  ezclntfve  selling  privileges  of  all  parts 
manofactured  and  machined  by  the  party  of 
tbe  first  part,  with  one  exception.  There  is 
nothing  in  the  contract  anywhere  incon- 
sistent with  this  grant  See  Wborley  v.  Bx- 
position  Co.  (Tenn.  Ch.  App.)  62  S.  W.  S46, 
and  Garfield  v.  Peerless  Motor  Co.,  189  Masa 
395,  75  N.  B.  695. 

[2]  Was  I'here  reversible  error  in  what  tbe 
court  said  to  the  Jury  about  the  testimony  of 
accountants  In  which  he  used  the  following 
language : 

"I  can  simply  say  that  it  does  seem  strange, 
perhaps  as  strange  to  you  as  to  me,  that  the 
persons  who  are  versed  and  learned  in  the  art 
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of  l>ookkeeping  do  not  agree  as  to  what  the 
books  actually  show.  May  be  that  is  the  fact 
that  has  given  rise  to  the  statement  that  book- 
keeping sometimes  is  an  art,  rather  than  an 
exact  sdenee  of  mathematics." 

Coonsel  say; 

"Is  it  any  wonder  that,  after  tbe  court  bad 
so  clearly  expressed  his  lack  of  confidence  in 
the  testimony,  the  jury  concluded  to  follow  his 
suggestion,  and,  believing  that  plaintiff  was  en- 
titled to  a  verdict  for  some  amount,  made  no 
attempt  whatever  to  reconcile  the  apparent 
discrepancy,  and  rendered  a  verdict  for  the  full 
amount  of  the  daimT  We  respectfully  submit 
that  there  was  no  reason  whatever  for  tbe 
court  to  so  encroach  upon  the  province  of  tbe 
jury,  and  that  liia  action  in  so  doing  is  revers- 
ible error." 

In  tUfl  connection  counsel  for  botb  sides 
call  attention  to  a  statement  found  at  the 
foot  of  page  89  of  the  record,  at  the  bottom 
of  the  certificate  of  tbe  auditor  of  the  plain- 
tiff, reading: 

"We  agreed  with  the  representatives  of  the 
Walker  Company  for  present  purposes  as  to 
all  figures  except  those  relating  to  the  Ford 
and  Trego  Companies." 

This  statement  may  suggest  that  what  was 
said  by  the  trial  Judge  was  unnecessary,  but 
there  Is  nothing  in  the  record  to  indicate  that 
what  was  said  was  harmful  error. 

[3]  4.  Did  the  court  err  in  not  charging 
the  Jury  that  plaintiff  bad  not  proven  any 
expense  incurred  on  accotmt  of  Type  A  motori 
and  therefore  could  not  recover  for  tbat 
Item?  There  was  testimony  upon  that  sub- 
ject as  follows: 

"I  had  a  talk  with  Mr.  Walker  and  Mr.  Carey 
as  to  the  disposition  of  that  truck  motor  over 
in  Cleveland.  We  told  them  that  we  could  not 
use  the  idotor,  because  we  had  no  way  to  manu- 
facture it,  and  we  could  not  take  it,  and  they, 
of  course,  were  very  willing  to  take  it,  because 
they  were  manufacturers  and  wanted  it.  Mr. 
Armstrong,  Mr.  Tobin,  and  myself  were  all 
there  at  this  meeting.  Mr.  H.  J.  Walker  and 
Mr.  Carey  were  there  on  behalf  of  the  Walker 
Company.  They  said,  if  we  would  turn  over 
the  original  drawings,  which  were  in  our  office 
at  the  time,  the  tracings,  they  would  pay  us 
for  all  the  expenses  that  we  had  been  put  to, 
and  take  the  motor  themselves.  On  my  return 
to  Detroit,  I  forwarded  a  letter  and  invoice  in 
accordance  with  our  conversation.  Exhibits 
9  and  10  are  the  letter  and  the  invoice  to 
which  I  refer.  It  is  a  letter  from  the  C.  A. 
S.  Engineering  Company,  dated  July  28,  1918. 
to  the  H.  J.  Walker  Company,  Cleveland,  at- 
tention of  Mr.  Carey: 

"  'Gentlemen:  As  per  our  meeting  of  yes- 
terday, we  herein  inclose  invoice  covering  the 
expense  of  this  company  on  the  Walker-motor. 

«  Tours   very   truly, 

O.  A.  S.  Engineering  Company, 

'"Per  [I  presume  that  that  Is  Mr.  C.  D. 
Cutting].' 

"Now  attached  to  that  is  an  invoice.  Exhibit 
10,  C.  A.  S.  Engineering  Company,  790  Wood- 
ward avenue,  Detroit,  Michigan,  dated  August 
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7,  1818.  Bold  to  the  H.  J.  Walker  Company 
at  Cleveland,  amovnt  paid  to  Thomas  &  Thom- 
as for  serrices  in  connection  with  desigra 
$4,212.19.  I  forwarded  the  tracings  to  the 
Walker  Company.  I  have  never  ever  bad  the 
motor  or  the  tracings,  or  anything  in  connec- 
tion with  it,  since." 

We  think  there  was  testimony  to  go  to  the 
Jury  upon  that  qnestion. 

[4]  5.  Did  the  court  err  in  what  he  said 
to  the  Jury  upon  the  subject  of  fraud?  Coun- 
sel complain  of  the  following : 

"If,  however,  you  find,  through  false  repre- 
sentations or  frand,  that  plaintiff  was  induced 
—and  that  is  tie  claim  here— to  change  from  6 
to  2  per  cent.,  then,  of  course,  that  fraud  could 
not  be  permitted  to  work  any  injury  to  the 
plaintiff,  and  6  per  cent,  would  be  the  proper 
amount  under  the  contract.  In  that  connec- 
tion I  charge  and  instruct  you  as  a  matter'  of 
law  that  the  rule  where  fraud  is  charged  is  a 
different  rule  from  the  rule  that  I  shall  give 
you  with  regard  to  ,the  burden  of  proof. 
Where  fraud  is  charged,  there  should  b« 
strong,  pomtive  proof  of  fraud,  before  a  jury 
is  justified  in  finding  that  fraud  did  actually 
bring  about  a  change  or  such  a  change  as  is 
claimed  here.  I  will  speak  to  you  more  par- 
ticularly on  Ute  burden  of  proof  in  a  few  min- 
utes." 

Counsel  say  there  was  no  question  of  fraud 
in  the  case.  It  was  not  only  the  claim  of 
the  defendant  that  plaintiff  was  not  entitled 
to  any  commlsfiion  on  the  Ford  contracts, 
but  it  was  its  further  claim  that  in  any  event 
it  was  entitled  to  but  2  per  cent  commis- 
sion. Its  daim  was  stated  in  a  letter  to  the 
jdaintiff  under  date  of  Jime  21,  1918,  from 
defendant: 

"Notwithstanding  the  fact  that  the  business 
from  the  Ford  Motor  Company  is  entirely  due 
to  the  personal  efforts  of  our  Mr.  H,  J.  Walker, 
we  are  planning  on  paying  you  a  commission 
of  2  per.  cent,  of  the  price  per  set,  less  the 
amount  agreed  upon  to  cover  machinery,  jigs, 
fixtures,  and  special  equipment.  This  business 
was  figured  on  the  basis  of  a  net  profit  of  15 
per  cent.,  and  from  present  indications  the 
actual  profit  will  run  considerably  under  this." 

The  plaintUTs  version  of  that  matter  is  as 
'  follows: 

"When  I  was  on  the  stand  before,  you  start- 
ed to  ask  me  about  an  interview  between  me 
and  Mr.  Walker  about  the  amount  of  the  Ford 
commission.  I  remember  such  a  talk  as  that 
in  our  office  in  Detroit.  At  the  time  he  stated 
to  me  that  he  did  not  believe  that  they  would 
make  15  per  cent,  profit,  and  in  view  of  that 
fact  he  asked  me  if  we  would  accept  2  per 
cent,  instead  of  5  per  cent.  I  told  him  that 
I  would  be  very  glad  to  do  thaf,  if  they  could 
show  me '  that  they  did  not  make  15  per  cent. 
*    *    *    He  said  he  would  let  it  go  until  later 


on,  which  was  done  also.  I  sai^  that  I  would 
let  that  matter  of  commission  run  a  little  fur- 
ther. I  would  take  his  word  for  it  until  they 
could  show  us  what  they  had  done.  The  price 
per  crank  case  was  $209.33  each  from  the 
Walker  Company  to  the  Ford  Company  for 
machining  operations.  There  was  $10  apiece, 
as  I  remember,  from  the  figures  to  me  at  a 
later  conversation;  that  is,  these  tools,  jigs, 
and  fixtures.  Deductions  on  each  invoice.  Tbe 
Ford  Company  advanced  the  Walker  ^ompany 
$275,000  in  order  to  make  preparations  to 
carry  out  this  contract  and  the  price  was  to 
be  placed  on  the  machining  operation  so  as  to 
cover  this  $^6,000,  and  would  be  paid  back 
pro  rata  on  each  invoice  for  cases  shipped. 
The  amount  as  I  remember  was  $10.08  apiece 
per  crank  case.  The  macliining  price  of  the 
case  would  lave  been  $10.08  more,  had  the 
Ford  Company  not  given  them  $275,000  to  be- 
gin the  operations  with.  Afterwards  Mr. 
Walker  did  not  furnish  me  with  any  figures, 
referring  to  the  profit.  I  got  those  from  Mr. 
Carey.  Mr.  Carey  wrote  us  a  letter.  Bxbibit 
8  is  the  letter.  I  went  over  there  to  talk  with 
them,  and  I  told  them  that  I  was  going  to  re- 
instate the  charge  of  5  per  cent  against  the 
contract  unless  they  could  show  me  that  they 
had  made  less  than  15  per  cent  I  got  the 
actual  figures  on  the  pistons  at  tiie  time.  They 
were  furnishing  pistons  to  the  Ford  Motor 
Company,  as  well  as  crank  cases.  It  was  all 
in  one  contract  We  received — as  I  remember, 
we  had  two  prices  on  pistons.  There  was  a 
little  difference  in  the  airplane  and  the  other 
type  of  piston.  One  was  75,  and  the  other 
was  85.  The  actual  labor  cost  in  going  over 
their  records  at  the  plant  was  22  cents  each. 
That  was  what  we  did.  I  saw  their  cost  cards. 
I  think  that  part  should  be  in  evidence.  Mr. 
Carey  told  me  that  their  labor  piece  work,  was 
22  cents  each,  for  each  piston,  in  their  plant 
They  were  entitled  to  the  scrap  coming  oif 
each  piston,  which  netted  the  Walker  Company 
16V&  cents  each,  making  a  total  cost  of  machin- 
ing operations  to  the  Walker  Company  of  6^ 
cents  each.  Their  overhead,  which  covered 
oils,  all  overhead,  freight,  express  charges,  su- 
perintendence, foreman,  was  figured  at  200  per 
cent  on  top  of  this  6%  cents,  making  a  net 
cost  of  pistons  to  the  Walker  Company  of  ap- 
proximately 18%  cents,  for  which  they  re- 
ceived 75  cents  each,  or  over  300  per  cent. 
The  crank  cases,  as  I  say,  we  didn't  go  into. 
only  to  the  effect  that  Mr.  Carey  told  me  that 
they  were  making  upwards  of  ^  per  cent  on 
them.  It  was  after  that  that  we  reinstated  the 
charge  of  6  per  cent" 

If  any  one  has  a  basis  of  complaint  be- 
cause of  what  the  trial  judge  said  upon  tbe 
subject  of  fraud,  it  Is  not  tbe  defendant 
The  amount  Involved  in  this  litigation  la 
large,  but  the  questions  Involved  are  not  com- 
plicated. The  case  was  carefully  and  fairly 
tried. 

The  Judgment  is  affirmed,  wltb  coats  to  tbe 
plaintiff. 
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(Supreme  Coort  ot  Michigan.     Oct  3,  1921.) 

1.  Release  «=»24(2)— Sottlement  net  set  asld» 
for  fraud.  In  alisonoo  of  reeolselon  by  ropndla* 
tion  and  tender  baok  of  money  paid. 

Street  railway .  company's  settlemeat  with 
injured  passenger  will  not  be  set  aside  on  the 
ground  of  fraud,  in  action  for  death  of  passen- 
ger, where  settlement  has  not  been  rescind- 
ed by  repudiation  and  tender  back  of  amount 
paid;  commencement  of  action  not  being  a 
sufficient  repudiation  of  settlement 

2.  Release  <8=924(2)— Settlement  cannot  be  re- 
pudlated  until  after  tender  back  of  money 
paid. 

A  settlement  for  injuries  received  cannot  be 
repudiated  until  the  money  reeeired  has  been 
tendered  back. 

3.  Release  €=:>25— Settlements  favored. 

The  law  favors  settlements  made  by  parties, 
and  when  made  they  are  binding  until  rescind- 
ed for  cause. 

4.  Release  9=>24(2)— Tender  neceesary  to  re- 
scind contract  of  settlement,  though  apparent 
It  would  not  be  accepted. 

A  tender  back  of  an  amount  paid  in  set- 
tlement for  injuries  is  necessary  to  rescind  a 
contract  of  settlement  for  fraud,  though  it  is 
apparent  that  tender  woidd  not  be  accepted. 

5.  Release  <S=324(2) — Settlement  cannot  be  r»- 
pudlated  by  tender  back  of  amount  paid  2l^ 
years  after  date  of  settlement. 

Settlement  for  injuries  could  not  be  repu- 
diated for  fraud  by  tender  back  of  amount  paid 
2%  years  after  date  of  settlement  in  absence 
of  excnse  or  explanation  of  delay;  snch  repu- 
diation not  being  made  within  a  reasonable  time. 

Error  to  Circuit  Court,  Wayne  Count?; 
Clyde  I.  Webster,  Judge. 

Action  by  Nellie.  M.  Randall,  administra- 
trix of  the  estate  of  Frank  Eayner,  deceased, 
against  the  Port  Huron,  St  Clair  &  Marine 
City  Railway  Company  and  another.  Judg- 
ment for  defendants,  and  plaintUt  brings 
error.    Affirmed. 

Argued  before  STBBRB,  C.  'J.,  and 
MOORE,  FELLOWS,  WIEST,  STOKE, 
CLARK,  BIRD,  and  SHARPE,  JJ. 

Monaghan,  Monaghan,  O'Brien  &  Crowley, 
ot  Detroit  for  appellant 

Frederic  T.  Harward  and  Corliss,  Leete  & 
Moody,  all  of  Detroit,  for  appellees. 

STONE,  3.  The  plaintiff  has  brought  er- 
ror to  rcTlew  a  Judgment  in  the  Wayne  cir- 
cuit court  where;  on  motion,  at  the  conclu- 
sion of  plaintiff's  case,  the  court  directed  a 
rerdict  for  defendants. 

The  action  was  for  damages  for  personal 
injuries  sustained  by  Franli  Haynw,  de- 
ceased, while  he  was  a  passenger  riding  on 


south-bound  Interurban 
cars,  (derating  between  Port  Huron  and  De- 
troit The  injury  occurred  on  June  9,  1917, 
and  was  a  consequence  of  a  head-on  collision 
between  two  of  defendants'  interurban  cars. 
It  occurred  about  1^  miles  north  of  St. 
Clair,  the  home  of  Mr.  Hayner.  The  suit 
was  commenced  February  26,  1918,  and  was 
originally  in  the  name  of  Frank  Hayner,  as 
plaintiff;  but  upon  his  death,  which  occurred 
on  May  14,  1919,  suggestion  of  death  of 
plaintiff  was  filed,  and  the  suit  was  continued 
in  the  name  of  Nellie  M.  Randall,  adminis- 
tratrix. The  trial  of  the  case  began  on  Sep- 
tember 24,  1910.  At  the  eondusion  of  plain- 
tUTs  case  on  September  29,  1919,  defendants 
moved  for  a  directed  verdict,  on- the  ground 
that  deceased  and  defendants  had  settled  and 
adjusted  plaintiff's  claim  for  the  injuries  re- 
sulting from  this  wreck  by  accepting  $250  in 
full  settlement  of  his  claim  on  June  29,  1917, 
"and  on  the  ground  that  this  settlement 
should  stand  because,  under  the  authorities 
of  this  state,  there  is  laches  shown  in  the  re- 
scission of  the  settlement  a  tender  27  months 
— ^nearly  27  months  has  expired  since  the  set- 
tlement was  made;  and,  second,  that  the 
settlement  is  a  legal  one.  There  Is  no  fraud 
or  overreaching  shown  here  for  a  Jury  to 
.speculate  on." 

Before  concluding  plalntUTs  case,  the  claln> 
agent  of  defendants  was  called  by  plaintiff 
as  an  adverse  witness  for  cross-examination. 
Upon  his  testifying  that  he  was  the  claim, 
agent  who  had  secured  the  releases  in  ques- 
tion, a  tender  was  made  to  him,  for  and  in. 
behalf  of  plaintiff,  of  the  sum  of  $250  and  In- 
terest thereon  for  27  months  ($278.35),  as  a 
return  of  the  money  paid  to  deceased  on  June 
29,  1917.  This  tender  was  refused,  and  the 
witness  testified  that  he  considered  the  re- 
lease a  final  and  definite  one;  that  he  so  con-^ 
sidered  It  at  the  time  it  was  given;  and  that 
his  opinion  as  to  its  finality  and  definlteness 
bad  not  changed  since  the  time  it  was  given.. 
Upon  his  refusal,  and  upcm  the  refusal  of  de- 
fendants' counsel,  to  accept  the  money,  It  was 
deposited  with  the  court  The  plahitiff,  at 
the  conclusion  of  the  case,  amended  the  dec- 
laration, by  permission  of  the  court,  and 
against  the  objection  of  defendants'  counsel, 
by  adding  the  following: 

"That  on  or  about  the  29th  day  of  June,  1917, 
the  said  defendants,  through  their  servants  and 
agents,  and  while  the  plaintiff  was  in  a  weak- 
ened and  highly  nervous  condition,  falsely  and 
fraudulently  represented  to  said  plaintiff  that 
he,  the  said  plaintiff,  was  not  injured,  and 
falsely  represented  and  guaranteed  that  the  said, 
plaintiff  would  recover  from  his  injury  within 
one  month. 

"That  said  plaintiff,  relying  upon  these  false 
and  fraudulent  statements,  and  induced  by  the 
duress  of  said  agents,  and  without  knowing 
that  he  was  signing  a  release  for  damages  for 
injuries  not  known  to  him  at  the  time,  signed 
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said  release.  That  at  the  time  he  signed  said 
alleged  release  he  did  Dot  read  the  same,  nor 
was  it  full;  read  to  him,  and  that  plaintiff  at 
the  time  did  not  know,  nor  was  he  informed, 
that  it  was  a  foil  release." 

The  statement,  receipt,  and  release,  being 
Ezblblts  2  and  3,  signed  bj  deceased,  are  as 
follows: 

ISzhibit    2. 

"Port  Huron,  St.  Clair  &  Marine  City  Railwa) 

"To  Franlc  Hayner,  Dr.,  Detroit,  Michigan. 
For  damages  arising  from  the  injury 
to  the  said  Franlc  Hayner,  who  was 
injured  by  reason  of  a  collision  be- 
tween said  company's  cars  on  which 
he  was  a  passenger  on  or  about  June 
8,  1917,  at  or  near  Yankee  street, 
two  miles  north  of  St.  Clair,  Michi- 
gan, being  in  compromise  and  settle- 
ment of  all  liability  whatsoever  of 
said  company  to  the  said  Frank 
Hayner,  arising  or  to  arise  out  of 
said  accident;  release  to  benefit  all 
companies  and  persons  chargeable 
with   negligence   or  liability   in    the 

premises  • 1260.00 

"O.  K.  »260.00. 

"O.  A.  Chapman,  A.  O.  O.  A. 

"June  2»,  1917. 
"This  account  has  not  been  previously  vouch- 
ered. 
"Correct:    Irwin  X^iUerton,  Auditor. 

"A.  F.  Edwards,  Treasurer. 
"RecelTed  June  29,  1917,  of  the  said  com- 
pany two  hundred  fifty    ($250.00)    dollars  in 
full  of  the  above  account. 
"$250.00  Frank  Hayner." 

Exhibit  8. 

'T>etroIt  United  Lines. 
"$250.00.  St  Clair,  Michigan,  June  29, 1917. 
"I,  the  undersigned,  Frank  N.  Hayner,  of  St. 
Claiir,  Mich.,  acknowledge  the  receipt  from  the 
Port  Huron,  St.  Clair  &  Marine  City  Railway 
^  of  the  sum  of  two  hundred  fifty  and  o<>/ioo 
dollars,  in  consideration  of  the  payment  of  which 
the  said  railway  company  is  hereby  released 
and  discharged  from  all  claims  and  demands 
that  I  hare  or  may  have  against  it  for  damages 
on  account  of  loss  and  personal  injuries  sustain- 
ed by  me  by  reason  of  a  collision  between  said 
company's  cars,  on  one  of  which  I  was  a  pas- 
senger on  or  about  June  9,  1917,  at  or  near 
Yankee  street,  two  miles  north  of  St.  Clair, 
Michigan;  the  said  payment  being  accepted  by 
me  in  compromise  and  settlement  of  all  liabili- 
ty whatever  of  the  said  company  to  me  arising 
or  to  arise  from  the  said  accident,  including  lia- 
bility on  account  of  injuries  unknown  as  well 
as  on  account  of  those  known,  and  for  conse- 
quences that  may  hereafter  develop  from  inju- 
ries, as  well  as  liability  for  consequences  now 
developed;  this  release  to  benefit  all  companies 
and  persons  chargeable  with  negligence  or  lia- 
bility in  the  premises.  Frank  Hayner. 
"Witness: 

"A.  A.  LeFevre, 
"A.  E.  Thompson." 

The  deposition  of  deceased  was  taken  Au- 
gust 30,  U18v  and  was  Introduced  in  evidence 


upon  the  trial.  He  testified  that  at  the  time 
of  the  colUsioB  be  was  sitting  in  the  front 
seat  of  the  smoker  of  the  south-bound  car, 
and  that  as  the  cars  came  together  he  was 
shoved  under  the  celltng  or  roof  of  the  car, 
with  his  head  wedged  down  between  bis 
knees.  He  was  immediately  taken  from  the 
scene  of  the  wreck  to  the  office  of  Dr.  l^omp- 
son  in  8t  Olalr.  Dr.  Thompson  had  been  the 
family  physician  of  deceased  and  family,  but 
it  was  the  claim  of  plalntlir  that  in  this  case 
he  was  acting  for  defendants,  and  there  was 
evidence  tending  to  support  that  daim. 
There  was  evidence  that  this  physician  made 
only  a  cursory  examination  of  the  deceased, 
to  ascertain,  apparently,  whether  or  not  any 
bones  were  broken.  It  does  not  appear  that 
there  were  any  broken  bones.  Deceased  tes- 
tified that  he  at  once  complained  of  severe 
pains  in  his  back  which  be  suffered,  but  that 
the  doctor  made  no  examination  of  his  back  on 
that  day;  that  Dr.  Thompson  and  defendants' 
claim  agent  called  on  deceased  the  second 
day  following  the  ao^dent,  and,  although  the 
doctor  called  on  deceased  four  or  five  times 
between  the  date  of  the  accident  and  the  time 
of  the  claimed  settlement,  he  gave  him  no 
treatments,  nor  did  he  prescribe  any,  except 
the  use  of  liniment  for  his  back;  that  on  the 
first  visit  that  the  claim  agent  and  the  doctor 
made  some  suggestion  about  money  was  made 
by  the  former,  the  succeeding  visit  of  the 
claim  agent  and  the  doctor  resulting  In  the 
payment  by  the  defendants  to  deceased  of 
$250  by  check  on  June  29,  1917,  and  the  sign- 
ing by  deceased  of  Exhibits  2  and  3.  Up  to 
this  time  deceased  was  confined  to  the  house 
nearly  all  the  time,  and  was  sitting  or  lying 
down  most  Of  tt«  time.  He  walked  down 
town  once  during  this  period,  but  had  to  be 
helped  home.  Between  the  middle  of  Jidy 
and  the  Ist  of  August,  1917,  deceased  re- 
sumed his  work,  that  of  an  oiler  on  the  boat 
on  which  he  had  formerly  worked,  and  went 
to  Ctiicago  for  tliat  purpose.  He  gradually 
grew  worse  while  on  the  boat,  until  he  finally 
collapsed,  and  was  taken  off  the  boat  on  No- 
vember 17, 1917,  and  taken  to  bis  home  In  St 
Clair.  Be  was  on  November  26,  1917,  taken 
to  the  United  States  Marine  Hospital  in  De- 
troit, and  remained  there  substantially  alt 
of  the  time  until  his  death  on  May  14,  1919. 

There  was  evidence  that  deceased,  prior  to 
this  accident,  was  strong  and  robust;  that  he 
was  43  years  old  at  the  time,  and  the  only 
prior  illness  or  disability  was  an  attack  of 
pneumonia  12  years  prior.  He  had  sailed  on 
the  Great  I/akea  since  he  was  18  years  old. 
The  defendants  offered  no  evidence,  and  so 
far  as  this  appeal  is  concerned  there  Is  no 
dispute  that  this  injury  was  the  cause  of 
death. 

The  trial  court;  in  Its  charge  to  the  jury 
directing  a  verdict  for  the  defendants,  stat- 
ed certain  controlling  facts  as  appearing  in 
evidence;  the  principal  one  being  that  de- 
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ceased  knew,  wben  he  slgaed  Exhibits  2  and 
3,  that  he  was  settling  his  claim  for  damages, 
and  that  he  was  making  a  settlement  with 
the  companies  for  $250.  A  careful  reading 
of  the  record  has  convinced  us  that  the  court 
was  fully  justified  In  its  statement  of  facts, 
and  that  It  reached  the  correct  conclusion 
in  the  case.  We  shall  quote  somewhat  at 
length  from  the  charge,  as  toilovs: 

"Gentlemen  of  the  Jury:  I  believe  that  it  is 
my  duty,  under  the  law  of  Michigan,  as  I  see  it, 
to  direct  a  verdict  in  this  case.  As  yon  have 
Been,  or  faeaird,  on  June  29, 1917,  defendant  paid 
the  plaintiff  $260,  and  he  signed  Exhibits  2 
and  3,  which  are  releases  of  all  further  lialiil- 
ity.  In  the  case  of  Niederhauser  v.  Detroit 
Citizens'  Street  Bailway,  131  Mich.  650,  91  N. 
W.  1028,  the  court  decided  that  one  who  seeks 
to  rescind  a  settlement  for  fraud  or  mistake 
must  first  place  the  other  party  in  statu  quo. 
In  other  words,  oar  Supreme  Court  held  in  this 
case  that,  if  one  seeks  to  rescind  a  settlement 
on  the  ground  of  fraud,  he  must  first  tender 
back  the  money  received  in  the  settlement.  In 
the  case  of  Crawley  v.  Studebaker  Corpora- 
tion, 183  Mich. '462,  149  N.  W.  1019,  the  plain- 
tiff accepted  $42.50  from  his  employer  and  gave 
a  receipt  in  full  for  personal  injuries  and  dam- 
ages sustained,  the  amount  of  the  payment  rep- 
resenting the  time  which  plaintiff  had  lost. 
He  claimed  that  he  did  not  read  the  release, 
or  know  what- it  contained;  that  he  signed  it 
in  reliance  upon  the  advice  of  the  physician 
employed  by  defendant  in  such  cases,  who  told 
him  that  his  injuries  were  not  permanent.  The 
trial  court  directed  a  verdict  for  defendant,  for 
the  reason  that  the  amount  received  had  not 
been  tendered  batA,  and  the  court  held  that  the 
receipt  and  the  release  was  conclusive  against 
the  plaintiff's  ri^t  of  recovery.  The  court  said 
on  page  465  of  183  Mich.  (149  N.  W.  1020) : 
'With  respect  to  the  error  specially  assigned, 
it  is  contended  by  the  appellant  that  he  made 
a  case  relieving  him  from  the  duty  of  tender- 
ing to  defendant  the  money  it  had  paid  to  him 
in  settlement  (citing  cases],  in  whidi  cases, 
the  principle  applied  is  that,  as  with  respect 
to  a  disputed  or  unliquidated  demand,  an  accord 
is  matter  of  contract,  preceding  or  accompany- 
ing satisfaction,  if  the  contract  is  not  made  and 
the  money  paid  and  received  pursuant  thereto, 
but  the  money  is  paid  and  received  on  some 
other  account,  it  need  not  be  tendered  back  be- 
fore bringing  suit  upon  the  demand.'  *  *  • 
On  page  468  of  183  Mich.  (149  N.  W.  1021) 
the  court  says:  'But  there  is  no  room  for  the 
application  of  the  doctrine  in  the  case  at  bar, 
because  the  evidence  that  plaintiff  and  defend- 
ant did  reach  an  agreement  with  respect  to 
compensation  for  plaintiff's  injuries  is  very 
dear.  [Here  follows  a  further  quotation  from 
the  Crawley  Case.]  In  the  case  of  Burns  v. 
Estate  of  Beading,  188  Mich.  S91,  166  N.  W. 
479,  in  proceedings  against  a  decedent's  estate 
to  secure  compt-nsation  for  personal  injuries, 
defendant  estate  claimed  that  the  injured  em- 
p1oy6  had  accepted  $250  in  full  settlement  and 
satisfaction,  and  had  executed  a  release  under 
seal,  for  his  broken  leg.  The  limb  failing  to 
knit,  claimant  attempted  to  repudiate  the  set- 
tlement and  recover  for  his  injury,  which  re- 
sulted in  amputation,  charging  the  i^ysidoas 
with  fraudulently  misrepresenting  to  daimant 


his  true  conditien.  He  made  no  complaint  of 
the  alleged  fraud  during  upwards  of  20  months 
after  the  date  of  the  release.  The  court  held 
that  he  had  ratified  the  rdease  by  long  acqui- 
escence, and  could  not  repudiate  it  for  fraud 
after  so  long  a  period.  In  this  case  the  court 
held  that  one  who  seeks  to  rescind  a  compro- 
mise for  fraud  must  act  promptly,  after  dis- 
covering the  wrong,  and  must  return  the  consid- 
eration received  in  fuIL 

"While  there  is  still  some  real  conflict  in 
the  eases,  as  to  Aether  or  not  there  has  to  be 
a  tender  of  the  amount  received  when  it  is 
sought  to  set  a  release  aside  on  the  ground  of 
fraud,  by  the  weight  of  authority  the  cases  di- 
vide themselves  into  two  classes:  First,  where 
the  fraud  goes  to  inducing  the  injured  party  to 
sign  a  release,  the  effect  of  which  he  under- 
stands; and,  second,  where  that  fraud  is  in 
indndng  him  to  sign  a  release  under  the  belief 
that  he  was  signing  something  else.  I  am 
satisfied  that  Michigan  has  recognized  this  dis- 
tinction, and  has  held,  in  the  cases  already 
dted,  that  where  the  fraud  goes  to  indudng 
the  injured  party  to  sign  a  release,  tender  of  the 
amount  received  has  to  be  made  within  a  rea- 
sonable length  of  time  after  discovery  of  the 
fraud.  In  other  words,  if  a  party  daims 
that  be  was  induced  through  fraud  to  entei 
into  the  contract,  in  order  to  rescind  tliat  con- 
tract he  must  put  the  parties  in  statu  quo; 
that  is,  he  must  return  the  money  that  he  re- 
ceived, and  ask  to  have  the  contract  or  agree- 
ment or  rdease  set  aside  on  the  ground  that  he 
entered  into  it  through  fraud.  If  that  is  the  sit- 
uation in  the  case  at  bar,  if  the  deceased  sign- 
ed these  rdeases  through  fraud,  through  the 
doctor  and  the  claim  agent  telling  him  that  he 
was  not  hurt,  and  that  they  would  guarantee 
that  he  would  be  well  within  a  month,  and  that 
was  not  true — ^in  other  words,  if  they  fraudu- 
lently induced  him  to  sign  those  releases  upon 
those  grounds,  and  it  turned  out  they  were  not 
true — in  order  to  set  aside  those  releases  that 
he  had  signed,  he  would  have  to  tender  back 
that  $250  within  a  reasonable  length  of  time 
after  he  found  that  they  had  practiced  fraud 
on  him.  Now,  when  did  he  find  that  out?  The 
releases  are  dated  on  the  29th  of  June,  1917. 
He  went  to  work  on  the  boat  a  few  weeks  after 
that,  was  not  well;  Was  not  well  at  any  time 
after  signing  the  releases.  According  to  the 
testimony,  he  got  worse  after  that,  and  finally 
coDapeed  on  the  boat,  and  had  to  come  home, 
some  time  in  November,  1917.  Sou  may  say 
that  he  knew  it  then.  He  did  not  get  well  with- 
in a  month,  as  the  doctor  had  guaranteed  he 
would,  and  it  began  to  look  as  i^ough  he  was 
seriously  hurt;  that  they  had  practiced  fraud 
upon  him.  It  is  now  27  months  since  he  sign- 
ed these  releases;  It  is  nearly  2  years  since 
be  came  back  from  the  boat,  and  found  he  was 
hurt.  He  went  to  the  hospital  in  the  fall,  and 
again  in  the  next  spring.  It  is  over  a  year  and 
a  half  since  he  went  into  the  hospitaL  Suit  was 
started  on  February  26,  1918,  a  year  ago  last 
February,  and  still  no  tender  back  of  this  mon- 
ey was  made  until  to-day,  the  29th  of  Sep- 
tember, 1919.  I  am  not  prepared  to  say  just 
what  day  it  was  that  he  discovered  this  fraud 
that  had  been  practiiced  upon  liim.  It  was  some 
time  between  November,  1917,  and  February, 
1918,  and  I  believe  that  he  had  to  return  that 
money  within  a  reasonable  length  of  time  aft- 
er tliat,  and  it  is  impossible  for  me  to  hold  that 
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this  is  a  reasonable  len^  ot  time  after  the 
discovery  of  the  frand." 

The  court  then  referred  to  Portb  t.  Cadil- 
lac Motor  Car  Co.,  198  Mich.  001,  185  N.  W. 
698,  and  distinguished  It  from  the  Instant 
case.    The  court  further  said: 

"So  in  this  case,  if  the  testimony  showed 
that  he  signed  one  paper,  signed  this  paper, 
thinking  that  it  was  a  receipt  simply  for  some 
money,  and  that  what  he  was  going  to  get  at 
the  end  of  the  year,  or  some  other  time,  was 
left  open,  then  it  would  be  a  question  for  you 
gentlemen  to  decide  whether  or  not  that  was 
the  contract  that  he  entered  Ii^to,  or  whether 
he  gave  an  out-and-out  release.  I  am  unable 
to  find  from  the  testimony  in  this  case  that  he 
thought  that.  It  seems  to  me  that  this  is  a 
case  where  the  fraud  was  in  inducing  him  to 
sign  the  release.  He  knew  he  was  making  a 
settlement  with  the  company.  He  knew  he  was 
settling  with  them  for  $250.  He  thought  he 
would  take  a  chance — he  was  advised  that  there 
was  nothing  the  matter  with  him,  and  that  be 
would  be  well  within  a  month,  and  so,  as  he 
says  himself,  he  took  a  chance  and  signed. 
There  was  nothing  left  open;  there  was  not  to 
be  any  further  pa>-ment  that  I  can  find.  It  was 
not  a  part  release.  He  simply  was  induced, 
through  fraud,  as  they  claim  now,  to  sign  a  re- 
lease. It  tamed  out  that  he  was  not  well  in  a 
month,  and  never  did  get  well.  It  looks  as 
though  be  was  badly  hurt,  from  the  testimony; 
this  injury  to  his  spine  caused  him  a  great  deal 
of  suffering,  and  he  finally  died  after  many 
months.  If  there  was  fraud  practiced,  it  seems 
to  me  from  this  testimony,  as  I  say,  it  was  in 
misrepresenting  to  him  his  condition  at  the  time 
he  signed  the  release,  and  getting  him  to  sign 
for  a  small  amount,  like  $250,  by  covering  up 
his  real  condition  and  falsely  leading  him  to  be- 
lieve that  he  was  not  hurt,  when  he  was.  Un- 
der these  circumstances,  as  I  say,  it  seems  to 
me  that  he  would  have  to  return  the  money 
paid  before  he  could  sue,  and  has  to  return  it 
within  a  reasonable  length  of  time  after  dis- 
covery of  the  fraud." 

The  court  then  quoted  at  length  from  the 
testimony,  after  which  It  directed  a  verdict 
for  the  defendants. 

AiH>eIlant's  counsel  admit  in  this  court  that 
the  trial  court  correctly  distinguished  be- 
tween the  two  classes  of  fraud,  the  first  be- 
ing frequently  referred  to  as  fraud  In  the 
Inducement,  and,  second,  as  fraud  in  Qie  exe- 
cution; but  they  contend  that  the  court  erred 
in  its  interpretation  of  the  law  respecting 
these  two  classes,  and  also  in  its  finding  and 
application  of  the  facts  to  the  law.  The 
questions  are  discussed  under  appropriate 
assignments  of  error. 

[1-4]  It  is  urged  that  a  tender  of  the  money 
received  is  not  a  prerequisite  to  the  begin- 
ning of  suit,  where  settlement  Is  Induced  by 
fraud.  It  l3  conceded  that  in  the  Forth  Case 
language  was  used  indicating  that,  if  the  al- 
leged fraud  bad  been  in  the  inducement,  a 
tender  would  have  been  necessary;  but  it  Is 
said  that  that  language  was  unnecessary  to 
a  determination  of  the  case,  and  they  assume 
that  the  point  has  not  been  definitely  decided 


by  this  court  Counsel  dte  many  cases 
from  other  Jurisdictions  in  support  of  their 
claim.  On  the  other  hand,  counsel  for  de- 
fendants claim  that  a  tender  was  necessary, 
and  that  our  reports  are  replete  with  au- 
thorities on  this  subject,  and  that  it  is  not 
necessary  to  review  cases  In  other  Jurisdic- 
tions, and  the  following  cases  are  cited,  in 
addition  to  those  referred  to  by  the  trial 
court:  Wilbur  v.  Flood,  16  Mich.  40,  93  Am. 
Dec.  203 ;  Pangbom  t.  Insurance  Co.,  67  Mich. 
683,  35  K.  W.  814;  Slater  t.  Health  &  Acci- 
dent Co.,  138  Mich.  347,  95  N.  W.  89;  Wendt 
V.  McOuire,  194  Mich.  463,  160  N.  W.  540; 
Hubbard  v.  Oliver,  173  Mich.  337,  139  N.  W. 
77;  Kimble  v.  Glllard,  177  Mich.  250,  143  N. 
W.  79;  Ortmann  v.  Fletcher,  117  Mich.  601, 
76  N.  W.  63. 

In  the  Slater  Case,  Justice  Carpenter, 
speaking  for  this  court,  said:  . 

"He  brought  this  suit  without  returning  or 
tendering  tlic  money  received  by  him  when  said 
adjustment  was  made.  It  is  conceded  that,  un- 
der the  decisions  of  this  court  (see  Pangbom 
V.  Insurance  Co.,  67  Mich.  683,  35  N.  W.  814), 
this  he  could  not  do,  unless  defendant  had  waiv- 
ed said  tender." 

See,  also,  the  languag^e  of  Justice  liloore  in 
the  Niederhauser  Case,  dted  by  the  trial 
court 

It  is  true  that  all  of  the  above-cited  cases 
were  not  personal  injury  ca^;  but  we  know 
of  no  reason  why  the  prindple  there  an- 
nounced should  not  apply  to  personal  inJiU7 
cases.  In  our  opinion,  both  upon  reason  and 
authority,  it  should  be  held  that  defendants 
could  rely  upon  settlement,  until  rescission, 
by  repudiation  and  tender.  Tender  back 
would  bring  before  the  court  the  question  of 
right  to  repudiate;  but  repudiation  or  right 
to  repudiate  could  not  arise  until  after  ten- 
der. The  law  favors  settlements  made  by 
parties.  When  made,  they  are  binding  until 
rescinded  for  cause.  Besdssion  is  not  com- 
pleted without  tender  bad:  of  amount  re- 
ceived. While  binding,  no  suit  in  opposition 
or  repudiation  of  a  settlement  can  be  brought 
We  do  not  agree  with  the  claim  of  appellant 
that  no  tender  Is  necessary  at  any  time,  if  it 
is  apparent  that  it  would  not  be  accepted. 
Such  tender  Is  necessary  to  rescind  the  con- 
tract of  settlement  Neither  do  we  agree 
with  the  contention  that  the  starting  of  suit 
on  the  original  claim  was  a  suflSdent  repudia- 
tion of  the  settlement 

[S]  We  think  it  appears  undisputed  by  this 
record  that  deceased  knew  what  he  was 
signing  and  what  he  was  settling.  It  is  finally 
contended  by  appellant  that,  if  any  tender 
was  necessary,  the  tender  made  on  the  trial 
was  Buffldent.  We  think  not,  for  the  reasons 
stated,  and  for  the  further  reason  that  the 
tender  was  not'  made  within  a  reasonable 
time.  The  long  period  of  delay,  from  the 
date  of  settlement  to  date  of  tender  at  the 
trial,  of  2\i  years,  cannot  be  said  to  be  a 
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reasonable  time  as  matter  of  law.  Jewett  T. 
Petit,  4  Micb.  608;  Hubbardston  I/br.  Co.  t. 
Bates,  31  Mich.  168-168.  This  delay  was  In 
no  manner  excused  or  explained.  Upon  tbls 
subject  generally,  see  8  Cyc.  531-633;  12  Cor- 
pus Juris,  345,  355-357. 

The  judgment  of  the  circuit  court  Is  af- 
firmed. 


PEOPLE  V.  CORSI   ftt   al.    (No.    III.) 
(Supreme  Court  of  Michigan.    Oct  3,  1921.) 

1.  Criminal  law  «s>8»7(r>— Pleading  to  Intor- 
matlon  waives  misnomer  of  injured  party  In 
oomplaint,  warrant,  and  return,  and  confers 
Juritdiotlon. 

In  view  of  Comp.  Laws  1915,  {  15767,  re- 
qoiring  a  preliminary  examination  unless  re- 
spondent waives  his  right  thereto,  respondents, 
pleading  not  guilty  to  an  information  charging 
assault  on  a  person  correctly  named  at  the  ex- 
amination and  in  the  information  when  pleaded 
to,  waived  a  misnomer  of  the  injured  party  in 
the  complaint,  warrant,  and  return  of  the  mag- 
istrate, and  conferred  jurisdiction  on  the  court 
to  proceed  with  the  trial. 

2.  Indiotmont  and  laformatie*  «sai4— No  error 
in  permitting  filing  of  oartion  copy  of  lost 
information. 

Under  Comp.  Laws  1916,  {{  12264,  12267, 
relative  to  duplication  of  lost  records,  the 
court  did  not  err  in  permitting  the  filing  of  a 
carbon  copy  of  a  lost  original  information. 

Exceptions  from  Circuit  Court,  Dickinson 
County;  Richard  C.  Flannlgan,  Judge. 

Andrew  Corsi  was  convicted  of  assault 
and  battery,  and  Pasguale  Sandrini  of  as- 
sault to  do  great  bodily  harm  less  than  mur- 
der. Motion  in  arrest  of  judgment  overruled, 
and  respondeiits  bring  exceptions  before  sen- 
tence. Affirmed,  and  remanded  for  further 
proceedings. 

Argued  before  STBEJRB,  C.  J.,  and 
MOORE,  FBUjOWSv  WIEST,  STONE, 
CLARK,  BIRD,  and  SHABPE>  JJ. 

M.  S.  McDonongh,  of  Iron  River,  for  ap- 
pellants. 

J.  G.  Knight,  Pros.  Atty.,  of  Iron  Mountain, 
for  the  People. 

MOORE,  J.  Upon  a  trial  by  Jury  respond- 
ent Corsi  was  convicted  of  assault  and  bat- 
tery upon  one  Jees  Jessen,  and  Sandrini  was 
convicted  of  assault  to  do  great  bodily  harm 
less  than  the  crime  of  murder.  Upon  rendi- 
tion of  the  verdict  a  written  motion  in  arrest 
of  judgment  was  filed  by  respondoits.  Tbls 
motion  was  overruled.  The  case  is  here  upon 
exceptions  before  sentence. 

Upon  denying  the  motion  tlM  court  filed  a 
'written  opinion  which  states  the  situation  so 
fully  that  we  quote  from  it: 
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"The  respondents  were  arrested  on  a  war- 
rant diarging  them  with  the  commission  of 
an  assault  with  intent  to  do  great  bodily  harm 
less  than  the  crime  of  murder,  at  the  dty  of 
Iron  Mountain,  Mich.,  on  May  23,  1920.  Fol- 
lowing an  examination,  which  was  had  June  4, 
1920,  they  were  bound  over  for  trial.  Upon  an 
information  charging  that  offense,  they  were 
arraigned  and  pleaded  not  guilty  at  the  July, 
1920,  term  of  court.  The  July  term  being  non- 
jury, the  case  was  continued  until  the  Septem- 
l>er,  1920,  term,  when  trial  was  had.  A  ver- 
dict of  guilty  of  assault  and  battery  against 
Corsi  and  of  guilty  of  assault  with  latent  to  do 
great  bodily  harm  less  than  the  crime  of  mur- 
der against  Sandrini  was  returned.  Judgment 
on  the  verdict  has  not  been  entered. 

"In  the  complaint  and  warrant  under  which 
the  respondents  were  arrested  and  examined, 
and  in  the  return  of  the  magistrate,  the  name 
of  the  person  assaulted  is  given  as  'Lee  Jen- 
sen.' The  name  of  the  person  assaulted  was 
not  Lee  Jensen,  but  Jess  Jessen,  a  well-known 
deputy  sheriff  of  Iron  county,  Mich.  The  com- 
plaint was  sworn  to  by  a  police  officer  of  the 
city  of  Iron  Mountain,  the  day  following  the 
aesault  and  while  Jess  Jessen  was  in  a  hos- 
pital at  that  place,  under  treatment  for  the 
wounds  Inflicted  upon,  him  in  the  affray.  On 
the  examination,  Jessen,  the  person  assaulted, 
was  a  witness  for  the  people.  He  gave  his 
name  as  Jess  Jessen.  By  the  witnesses  who 
testified  on  the  examination  he  was  identified 
as  the  person  assaulted  and  by  the  name  of 
Jess  Jessen.  That  he  was  also  loiown  by  the 
name  of  'Lee  Jensen,'  or  that  a  person  named 
.'Lee  Jensen'  had  been  assaulted  by  the  re- 
spondents, there  was  no  evidence  and  no  claim 
before  the  magistrate.  Nevertheless  amend- 
ment of  the  complaint  or  warrant,  correcting 
the  name  of  the  person  alleged  to  have  been 
assaulted,  was  not  asked  for  or  made  at  the 
examination. 

"At  the  trial  at  the  circuit,  evidence  was  in- 
troduced by  the  people  tending  to  show  an  as- 
sault on  Jess  Jessen  by  Corsi  with  rocks 
picked  up  from  the  roadway,  and  by  Sandrini 
with  a  knife.  There  was  ample  evidence  to 
support  the  verdict  against  each  of  the  re- 
spondents as  returned.  There  was  no  evidence 
introduced  on  the  trial  tending  to  show  that 
Jessen  was  also  known  by  the  name  of  Lee 
Jensen,  or  of  an  assault  by  the  defendants,  or 
either  of  them,  on  a  person  named  Lee  Jensen, 
or  that  a  person  of  that  name  existed.  The  in- 
formation was  present  in  court  during  the 
trial,  and  was  on  the  judge's  desk  during  the 
charge  and  when  the  jury  retired.  Thereafter 
it  became  lost  or  mislaid  and  has  not  been 
found. 

"Claiming  the  information,  as  well  as  the 
complaint,  warrant,  and  return  of  the  magis- 
trate, stated  the  name  of  the  person  assaulted 
as  Ijee  Jensen,'  the  respondents,  after  con- 
viction, moved  in  arrest  of  judgment  on  the 
grounds,  in  substance,  that  the  verdict  was 
against  the  constitutional  rights  of  the  re- 
spondents, and  conferred  no  jurisdiction  to 
sentence,  because,  first,  there  was  no  evidence 
tending  to  show  the  respondents,  or  either  of 
them,  guilty  of  assault  on  a  person  named  Lee 
Jensen;  and  second,  conceding  there  was  evi- 
dence tmding  to  show  an  assault  by  the  re- 
spondents on  Jess  Jessen,  there  was  no  com- 
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plaint,   warrant,    or   information   charging   an 
assault  upon  liiin. 

"In  support  of  the  contention  that  the  name 
of  the  person  assaulted  as  it  appeared  in  the 
information  was  Lee  Jensen,  the  respondents 
filed  the  affidavit  of  M.  S.  McDonough,  their 
attorney,  who  therein  states  he  examined  the 
information  on  the  opening  day  of  the  trial 
and  took  notes  thereon,  and  that  it  charged  the 
respondents  with  having  committed  an  assault 
with  intent  to  do  great  l>odily  harm  less  than 
the  crime  of  murder  npon  one  Lee  Jensen.  In 
opposition  are  the  affidavits  of  J.  C.  EJiight, 
prosecuting  attorney,  and  W.  S.  Cudlip,  dep- 
uty county  clerk.  The  prosecuting  attorney 
deposes,  in  substance,  that  before  the  infor- 
mation was  sworn  to  or  filed,  he  placed  it  in 
the  court  files  of  the  case;  that  when  drafted 
and  left  in  the  file  case,  the  name  of  the  per- 
son the  defendants  were  charged  with  assault- 
ing read  *Lee  Jensen';  that  subsequently  he 
learned  the  correct  name  was  Jess  Jesaen,  and 
not  Lee  Jensen;  that  he  caused  his  office  copy 
of  the  information  to  be  so  corrected;  that 
thereupon  he  went  to  the  county  clerk's  of- 
fice, where  at  liis  request  and  in  his  presence 
the  deputy  clerk  changed  the  informarion  that 
had  been  left  in  the  court  file  case  to  read 
'Jess  Jessen,'  instead  of  'Lee  Jensen,'  and  that 
such  correction  was  made  by  the  deputy  clerk 
before  the  information  was  filed  or  read  to  the 
respondents.  Gudlip,  the  deputy  clerk,  deposes 
in  substance  that  before  the  information  was 
sworn  to  or  filed,  and  before  the  opening  of 
the  July,  1920,  term  of  the  court,  he,  at  the 
request  of  the  prosecuting  attorney,  changed 
the  information  the  prosecuting  attorney  had 
placed  in  the  court  file  to  read  'Jess  Jessen'  in- 
stead of  "Lee  Jensen.'" 

"Attached  with  the  affidavits  is  the  prose- 
cuting attorney's  office  copy  of  the  information, 
which,  in  his  affidavit,  he  calls  a  carbon  copy. 
To  the  naked  eye,  or  under  a  glass,  no  erasure 
or  change  of  tlie  surname  'Jessen'  is  apparent 
in  the  carbon  copy.  That  the  first  name  'Jess' 
was  inserted  by  type  striking  on  ribbon,  and 
that  the  surname  'Jessen'  and  the  remainder 
of  the  typewriting  in  the  copy  is  carbon  is 
evidence  on  inspection.  That  the  surname 
'Jessen*  appeared  in  the  information  as  first 
drafted,  and  that  the  name  'Lee'  was  changed 
to  read  'Jess*  before  the  information  was 
sworn  to  or  filed,  and  that,  when  the  respond- 
ents pleaded  to  the  information,  the  name  of 
the  person  they  were  therein  charged  with 
assaulting  was  Jess  Jessen,  is  the  conclusion 
reached.  The  explanation  of  the  affidavit  of 
respondents'  counsel  is  that,  in  going  through 
the  files,  he  must  have  confused  the  informa- 
tion with  the  complaint  or  warrant. 

"The  name  of  the  injured  party  having  been 
given  at  the  'examination  and  in  the  informa- 
tion as  Jess  Jessen,  the  misnomer  of  the  in- 
jured party  in  the  complaint,  warrant,  and  re- 
turn of  the  magistrate  was,  under  repeated  de- 
cisions of  the  Supreme  Court,  waived  by  the 
respondents  by  their  plea  of  not  guilty  to  the 
information.  Of  the  effect  on  the  verdict  of 
a  variance  such  as  is  claimed  discussion  is 
unnecessary,  in  view  of  the  conclusion  of  the 
court  that  the  variance  did  not  exist.  But  if 
the  variance  existed  'as  claimed,  it  would  not 
be  fatal,  because,  under  the  facts  of  this  case, 
the  right  to  assail  the  verdict  on  that  ground 


was  waived  by  the  respondents,  and,  if  not, 
the  alleged  variance  could  now  be  cured  by 
amendment  of  the  information.    •    •    • 

"A  variance  in  that  particular  may  Im  cored 
by  amendment  of  the  information.  C.  L.  1915, 
S  16749.  •  *  *  Cases  to  the  contrary  will 
be  found,  but  in  states  having  statutes  like 
ours  (C.  L.  1915,  §!  15746  and  15749)  the 
weight  of  modem  judicial  thought  wUl  be 
found  in  sympathy  with  the  proposition  that, 
where  it  appears,  notwithstanding  the  variance, 
the  accused  was  given  a  full,  fair,  and  impartial 
trial  of  the  question  of  his  guilt  or  innocence 
of  committing  the  criminal  act  charged  upon 
the  person,  and  only  person,  named  in  the 
evidence  and  instructions  to  tiie  jury,  equally 
in  .every  respect  as  he  would  have  received, 
and  been  entitied  to  receive,  had  the  name  of 
the  injured  party  disclosed  by  the  evidence  been 
inserted  in  the  information,  and  ^ere  it  fur- 
ther appears  the  respondent  knew  of  the  vari- 
ance, and  that  it  could  and  would  be  corrected, 
if  mentioned,  and  without  calling  it  to  the  at- 
tention of  the  court  by  motion,  objection,  or 
otherwise,  elected  to  sit  tight  and  'play  the 
game'  (as  the  court  said  of  the  respondent  in 
Hock  V.  State,  141  Wis.  846)  with  loaded  dice,' 
he  may  be  held  to  Iiave  waived  iiis  right  to 
object  after  conTictioB." 

[1]  When  the  respondent  pleaded  to  the  in- 
formation, he  conferred  Jarisdiction  npon 
the  court  to  proceed  with  the  trial.  Section 
15767,  C.  Li  1916;  Washburn  y.  People,  10 
Midi.  883;  People  t.  Jones,  24  Mich.  218: 
People  V.  Wright,  89  Mich.  70,  50  N.  W.  792. 

[2]  It  waa  not  error  for  the  court  to  pei^ 
mit  the  filing  of  a  carbon  copy  of  the  original 
Information.  Sections  12^  12267,  0.  L. 
1915.  Upon  this  record  it  would  be  a  traves- 
ty upon  the  administration  of  justice  to  per- 
mit the  respondents  to  be  discharged. 

The  verdict  of  the  jury  and  the  order  of 
the  court  overruling  the  motion  of  the  re- 
spondent are  aflSrmed,  and  the  case  is  re- 
manded for  further  proceedings. 


SUPERIOR  STEEL  SPRING   CO.  V.   NEW 

ERA  SPRING  i.  SPECIALTY  CO. 

(No.  II.) 

(Supreme  Court  of  Michigan.     Oct  3,  1921.) 

1.  Damages  ^=379(4)— Stipniatlon  relative  te 
delay  la  delivery  held  enforoealile  aa  oae  for 
liquidated  damages. 

In  wartime  contract  for  manufacture  and 
sale  of  10,000  automobile  springs  at  $1.26  each, 
stipulation  that  the  seller  would  pay  the  buyer 
25  cents  per  spring  for  any  that  the  seller 
failed  to  have  ready  for  shipment  at  stipulated 
times  held  enforceable  as  one  for  stipulated 
damages,  in  view  of  the  difficulty  of  determin- 
ing damages. 

2.  Appeal  and  error  €=3l73(6)  —  Oneetion  of 
mutuality  of  oontraiot  aot  oomidered  where 
Rot  raised  Mow. 

The  question  of  mutuality  of  contract,  not 
having  been  brought  to  the  trial  court's  atten- 
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tion  or  made  th«  basis  of  any  motion  or  asaigii- 
ment  of  error,  is  not  before  tiie  reviewing  court. 

3.  Estoppel  «a»(l9— VsrdM   not  dinaatad  w 
oonfliatlag  testlffloay. 

Verdict  cannot  be  directed  on  the  ground 
of  estoppel  and  waiver  where  the  testimony 
on  those  questions  is  conflicting. 

4.  Trial  «=>l 77— Right  to  go  to  Jvry  waivsd  by 
koth  parties  moving  for  directod  vordlot. 

It  cannot  avail  plaintiff  that  there  was  evi- 
dence to  go  to  the  jury  on  the  questions  of 
defendant  being  estopped  to  assert,  or  having 
waived,  a  defense;  he  not  asking  for  submission 
to  the  jury,  but  like  defendant  having  moved 
for  a  directed  verdict,  and  defendant's  motion 
having  been  granted. 

Error  to  Circuit  Court,  Kent  County ;  John 

5.  McDonald,  Judge. 

Action  by  the  Superior  Steel  Spring  Com- 
pany against  the  New  Bra  Spring  &;  Special- 
ty Company.  Judgment  for  defendant  on  a 
verdict  directed  for  it,  both  parties  having 
moved  for  directed  verdict,  and  plaintiff 
brings  error.    A£Srmed. 

Argued  before  8TEERB,  C.  J.,  and 
MOORE,  FEIJX>WS,  WIEST.  STONE, 
CLARK,  BIRD,  and  SHABPE.  JJ.    • 

Willis  B.  Perkins,  Jr.,  of  Grand  Rapids,  for 
appellant. 

Smedley,  Llnsey  &  Shlvel,  of  Grand  Rap- 
ids, for  appellee. 

FELLOWS,  J.  Plalntift,  located  at  Mt 
Clemens,  manufactures  automobile  springs. 
Defendant,  located  at  Grand  Rapids,  Is  a 
large  dealer  in  them.  In  April,  1918,  by  a 
proposal  and  an  acceptance  of  It  they  enter- 
ed into  a  contract  tor  10,000  Ford  springs. 
The  price  was  $1.25  each.  The  parties  ap>- 
pear  to  have  had  previous  business  relations. 
At  the  time  the  contract  was  made,  plaintiff 
bad  two  carloads  of  steel  on  track  at  Mt 
Clemens  which  It  needed  the  money  to  pay 
for  and  got  in  touch  with  defendant  De- 
fendant y^id  the  entire  contract  price  for  the 
10,000  springs  in  advance  by  Its  notes  which 
were  discounted  by  plaintiff  at  Mt.  Clemens 
and  which  were  paid  by  defendant  when  due. 
By  the  contract  2,500  springs  were  to  be  de- 
livered each  week  for  the  weeks  ending  April 
27th,  May  4th,  May  11th,  and  May  18th. 
The  proposal  which  was  accepted  contained 
the  following: 

"We  will  thus  pay  In  advance  as  per  the 
terms  on  the  order,  for  both  the  steel  or  ma- 
terial and  profit  on  ten  thousand  springs.  It 
is  done  with  the  distinct  understanding  that 
yon  are  to  produce  the  spirings  by  the  date  spec- 
ified and  on  any  snch  orders  you  fail  to  have 
ready  for  shipment  you  will  pay  us  2S  cents 
per  spring,  as  a  portion  of  our  lost  profit  if 
we  so  elect." 

On  Hay  18th,  the  final  day  agreed  upon  for 
the  completion   of  the  contract,  less  than 
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2,000  springs  had  been  ddlvered,  and  the  fnll 
amount  was  not  delivered  until  June  29th. 
About  this  time  arrangements  were  made  for 
1,500  more  springs  at  the  same  price,  and 
soon  thereafter  for  400  more  at  11.46  each. 
On  these  later  arrangements  1,003  springs 
were  delivered.  To  recover  the  amount  due 
for  them  this  actl<xi  is  brought  It  was  met 
by  the  defendant  by  Insisting  that  there  was 
due  to  it  from  the  plaintiff  under  the  clause 
of  the  contract  above  quoted  more  than  the 
amount  of  its  indebtedness  to  the  plaintiff, 
and  the  case  in  the  court  below  turned  quite 
largely  on  the  question  of  whether  the  provi- 
sion was  one  tot  stipulated  damages  or  for 
a  penalty.  Other  questions  were  raised  to 
which  we  shall  presently  refer.  Plaintiff 
does  not  deny  that  it  failed  to  deliver  the 
springs  In  accordance  with  the  terms  of  the 
contract,  and  the  testimony  of  its  secretary 
fairly  disclosed  that  such  failure  was  due  to 
its  filling  other  contracts.  Nor  is  it  denied 
that  defendant  had  ndmerous  orders  wliich 
It  had  obtained  for  springs  canceled  by  rea- 
son of  snch  failure. 

Counsel  for  both  parties  have  been  most 
diligent  In  their  researdi  and  have  called  to 
our  attention  a  large  number  of  our  own 
cases  together  with  numerous  authorities 
frcMd  other  jurisdictions.  As  this  court  has, 
we  think,  conclusively  settled  the  question 
here  Involved,  we  shall  confine  our  attention 
to  our  own  cases. 

[1]  In  the  early  case  of  Jaqulth  v.  Hudson, 
5  Mich.  123,  Mr.  Justice  Cbristiancy,  who 
wrote  for  the  court,  in  a  masterly  and  ex- 
haustive opinion  fully  considered  the  ques- 
tion and  laid  down  the  rule  for  the  construc- 
tion of  contracts  of  this  character  which 
have  been  consistently  adhered  to  by  this 
court  ever  since.  After  pointing  out  the  rea- 
sons and  principles  which  Justify  the  courts 
in  holding  that  penalties  as  distinguished 
from  stipulated  damages  may  not  l>e  enforc- 
ed, he  says: 

"But  the  court  will  apply  this  principle,  and 
disregard  the  express  stipulation  of  parties, 
only  in  those  cases  where  it  is  obvious  from 
the  contract  before  them,  and  the  whole  sub- 
ject-matter, that  the  principle  of  compensation 
has  been  disregarded,  and  that  to  carry  out  the 
express  stipulation  of  the  parties  would  vio- 
late this  principle,  which  alone  the  court  recog- 
nizes as  the  law  of  the  contract" 

And  in  considering  the  classes  of  cases  he 
said: 

"But,  secondly,  there  are  great  numbers  of 
cases,  where  from  the  nature  of  the  contract 
and  the  subject-matter  of  the  stipulation,  for 
the  breach  of  which  the  sum  is  provided,  it  is 
apparent  to  the  court  that  the  actual  damages 
for  a  breach  are  uncertain  in  their  nature,  diffi- 
cult to  be  ascertained,  or  impossible  to  be 
estimated  with  certainty,  by  reference  to  any 
pecuniary    standard,    and    where    the    parties 
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themBelres  are  more  Intimately  acquainted  witli 
all  the  peculiar  circnmstandes,  and  therefore 
better  able  to  compute  the  actual  or  probable 
damages,  than  courts  or  juries,  from  any 
evidence  which  can  be  brought  before  them. 
In  all  such  cases,  the  law  permits  the  parties 
to  ascertain  for  themselves,  and  to  provide  in 
the  contract  itself,  the  amount  of  the  damages 
which  shall  be  paid  for  the  breach.  In  permit- 
ting this  the  law  does  not  lose  sight  of  the 
principle  of  compensation,  which  is  the  law  of 
the  contract,  but  merely  adopts  the  computa- 
tion or  estimate  of  the  damages  made  by  the 
parties,  as  being  the  best  and  most  certain 
mode  of  ascertaining  the  actual  damage,  or 
what  sum  will  amount  to  a  just  compensation. 
The  reason,  therefore,  for  allowing  the  parties 
to  ascertain  for  themselves  the  damages  in  this 
class  of  cases,  is  the  same  which  denies  the 
right  in  the  former  class  of  cases,  viz.,  the 
courts  adopt  the  best  and-  most  practicable 
mode  of  ascertaining  the  sum  which  will  pro- 
duce just  compensation." 

After  fully  considering  the  question  and 
taking  up  the  case  tben  before  the  court,  he 
Bald: 

"The  damages  to  arise  from  the  breach  of 
this  covenant,  from  the  nature  of  the  case,  must 
be  not  only  uncertain  in  their  nature,  but  im- 
possible to  be  exhibited  in  proof,  with  any  rea- 
sonable degree  of  accuracy,  by  any  evidence 
which  could  possibly  be  adduced.  It  is  easy  to 
see  that  while  the  damages  might  be  very  heavy, 
it  would  be  very  difficult  clearly  to  prove  any. 
Their  nature  and  amount  could  be  better  esti- 
mated by  the  parties  themselves,  than  by  wit- 
nesses, courts,  or  juries.  It  is,  then,  precisely 
one  of  that  class  of  cases  in  which  it  has  al- 
ways been  recognized  as  peculiarly  appropriate 
for  the  parties  to  fix  and  agree  upon  the  damag- 
es for  themselves." 

In  Calbeck  v.  Ford,  140  Mich.  48, 103  N.  W. 
516,  Mr.  Justice  Blair,  speaking  for  the  court, 
quoted  fully  from  the  Jaquith  Case,  and  said: 

"This  case  has  been  frequently  referred  to 
with  approval,  and  is  a  clear  and  authoritative 
statement  of  the  rule  as  expounded  by  this 
court.  Applying  the  principles  above  stated  to 
the  facts  of  this  case,  it  appears  to  us  that 
the  case  falls  within  the  cases  referred  to  in 
the  second  class,  where,  from  the  nature  of  the 
contract  and  the  subject-matter  of  the  stipula- 
tion, it  is  apparent  that  the  actual  damages  for 
a  breach  are  uncertain  in  their  nature,  diffi- 
cult to  be  ascertained,  or  impossible  to  be  es- 
timated with  certainty  by  reference  to  any  pe- 
cuniary standard.  The  weight  of  authority  is 
distinctly  in  favor  of  the  proposition  that  cases 
like  the  one  under  consideration  come  within 
this  dassification." 

And  in  Bose  v.  Loescher,  152  Mich.  386, 116 
N.  W.  193,  12B  Am.  St  Bep.  418,  Mr.  Justice 
Grant  said: 

"In  cases  where  it  is  difficult  to  accurately 
determine  the  damages  which  one  party  may 
suffer  by  the  failure  of  the  other  to  perform  his 
contract,  the  parties  themselves  may  agree 
upon  such  sum  as  in  their  judgment  will  be 
ample  compensation  for  the  breach." 


The  following  cases  among  oQierB  will  be 
found  to  have  consistently  followed  the  rules 
announced  in  the  Jaquith  Case:  Western 
Gas  Construction  Co.  v.  Dowaglac  Gaa  &  Fuel 
Co.,  146  Mich.  119, 100  N.  W.  29, 10  Ann.  Cas. 
224;  City  of  Detroit  v.  Telephone  Co.,  135 
Mich.  696,  98  N.  W.  745;  Germain  v.  Union 
School  District  of  City  of  Stanton,  158  Midi. 
214, 122  N.  W.  624, 123  N.  W.  798 ;  Axe  t.  Tol- 
bert,  179  Mich.  666,  565, 146  N.  W.  418 ;  Ban- 
daU  T.  BandaU,  87  Mich.  663;  Whiting  v. 
Village  of  New  Baltimore,  127  Mich.  66,  86  N. 
W.  403;  Gelger  v.  Cawley,  146  Mich.  550, 
109  n.  W.  1064 ;  Jones  v.  Stalnton,  200  Mich. 
694,  166  N.  W.  966. 

In  the  instant  case  the  parties  were  deal- 
ing in  a  i)eriod  when  abnormal  conditions 
existed  in  the  business  world.  Both  were 
familiar  with  these  conditions;  both  knew 
the  rapid  fluctuations  in  the  price  of  steel 
and  the  difficulty  of  getting  it  at  all;  both 
knew  that  defendant  was  an  extensive  dealer 
with  many  customers  in  all  parts  of  the  coun- 
try ;  both  understood  that  prompt  deliveries 
must  be  made  by  defendant  to  its  customers 
or  cancellation  of  orders  was  liable  to  follow, 
entailing  not  only  loss  of  immediate  profits 
and  immediate  business,  but  also  loss  of  fu- 
ture business  and  loss  of  its  trade  which  was 
then  well  established.  (Some  four  pages  of 
the  record  are  taken  in  detailing  canceled  or- 
ders due  to  plalntUTs  failure  to  make  deliver- 
ies.) The  amount  of  danmge  for  loss  by  can- 
cellations and  loss  of  business  would  be  diffi- 
cult If  not  Impossible  to  prove.  While  some 
of  the  elements  of  defendant's  damages 
might  be  susceptible  of  proof,  others  were 
not.  There  is  nothing  in  the  record  Indicat- 
ing that  the  sum  agreed  upon  was  in  any 
way  in  excess  of  the  actual  damages  suffer- 
ed by  defendant.  Indeed,  a  quick  rise  in  the 
price  of  sterf  compelled  plaintiff  to  charge  20 
cents  more  apiece  for  the  last  400  springs 
than  it  had  for  the  others.  Under  the  facts 
disclosed  upon  this  record  and  Aavlng  In 
mind  the  rules  laid  down  In  the  Jaquith  Case^ 
we  are  persuaded  that  It  was  permissible  for 
the  parties  to  agree  in  their  contract  upon 
the  compensation  to  be  paid  upon  the  breach 
of  this  one  important  feature  of  it  The  stip- 
ulated damages  were  not  payable  npon  dif- 
ferent breaches  of  the  contract  of  varying 
degrees  of  importance,  but  were  confined  to 
the  one  important  feafrure,  that  of  prompt 
delivery.  Under  the  facts  of  the  case  and  the 
law  applicable  thereto  this  provision  was  not 
a  peimlty. 

[2]  Upon  the  argument  tiie  question  of 
whether  there  was  a  want  of  mutuality  in  the 
contract  was  raised.  But  an  examination  of 
the  record  discloses  that  this  question  was 
not  broui^t  to  the  attention  of  the  court  be- 
low or  made  a  basis  of  any  motion  or  assign* 
ment  of  error.  Under  these  circumstances 
the  question  is  not  before  us. 
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[3,  4]  Ooontid  for  plaintiff  aaked  for  a  di- 
rected verdfbt  for  the  amount  of  Its  daim  for 
the  further  reason  that  defendant  vrea  estop- 
ped from  making  this  defense  and  had  waiv- 
ed the  provision  of  the  contract  nnder  con- 
sideration. It  Is  quite  possible  that  plaintiff, 
bad  it  so  desired  or  requested,  would  have 
been  entitled  to  take  the  verdict  of  the  Jury 
on  these  questions,  but  it  was  not  entitled  to 
a  directed  verdict  on  this  ground,  as  defend- 
ant's testimony  was  In  conflict  with  that  of- 
fered by  plalntlfl  on  this  subject.  In  the  re- 
cent case  of  Burton  v.  Ladd,  211  Mich.  382, 
178  N.  W.  774,  we  said: 

"In  the  court  below  both  parties  treated  the 
case  as  presenting  guestiops  of  law  solely. 
Both  asked  for  a  directed  verdict.  Defendant's 
counsel  made  no  suggestion  that  the  case 
should  be  submitted  to  the  jury.  In  this  court 
it  is  suggested  by  him,  however,  that  the  case 
should  have  gone  to  the  jury.  It  is  now  too 
late  to  insist  that  the  case  should  have  gone  to 
the  Jury  or  that  the  questions  were  not  ques- 
tions of  law  only.  St.  Mary's  Power  Co.  v. 
Water-Power  Co.,  133  Mich.  470;  Wolverine 
Farms  Co.  v.  De  Toung,  182  Mich.  200." 

With  the  conflict  In  the  testimony  on  the 
questions  of  estoppel  and  waiver  the  court 
could  not  say  as  matter  of  law  that  defend- 
ant was  estopped  to  make  this  defense  or 
that  he  had  waived  it. 

The  Judgment  most  be  afllrmed. 


HENZE  et  n.  v.  SAUNDERS  et  ox.    (No.  79.) 

(Supreme  Court  of  Mchigan.     Oct.  8,  1921.) 

Vendor  and  pnrahasar  i|  nil    Fraufclwrt  rap* 
reseatatlons  as  to  race  held  net  established. 

Alleged  fraudulent  representations  of  pur- 
chasers of  land,  that  they  were  not  of  colored 
blood,  held  not  established  by  the  evidence. 

Appeal  from  (^ult  Ck>urt,  Wayne  (Comity, 
in  Chancery;  George  W.  Sample,  Judge. 

Suit  by  Joseph  J.  Henze  and  wife  against 
Nelson  M.  Saunders  and  wife.  Decree  for 
defendants,  and  plaintiffs  appeaL    Affirmed. 

Argued  before  STEERB,  C.  J.,  and 
MOOBE,  FELM)WS,  WIEST,  STONE, 
CLABK,  BIBD.  and  SHABPE,  JJ. 

Monaghan,  Oowley,  Beilley  &  Kp"ogg,  of 
Detroit,  for  appellants. 
Barnes  Sc  Stowers,  of  Detroit,  for  appel- 


WIBST,  3.  The  plaintiffs,  Joseph  J.  Henze 
and  Laura  M.  Henze,  purchased  cwtain  prop- 
erty In  the  city  of  Detroit  and  erected  there- 
on high-grade  brlck-veneer  duplex  bouses 
for  the  purpose  of  sale.     October  16,  1916, 
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they  sold  one  of  the  bouses  to  Mary  Beecble, 
on  land  contract,  for  the  sum  of  $9,650,  and 
received  a  $2,000  payment  The  land  con- 
tract contained  the  usual  provision  against 
the  vendee  selling  or  assigning  her  Interest 
without  the  written  consent  of  the  vendors. 

Mary  Beechle,  wanting  to  sell  her  contract 
Interest,  listed  the  same  with  a  real  estate 
agent,  and  the  Henzes  consented,  with  the 
qualification  that  the  transfer  should  not 
be  to  Jewish  or  colored  persons.  A  pur- 
chaser was  found  In  the  person  of  defend- 
ant Nelson  M.  Saunders,  and  on  July  8, 
1919,  an  agreement  was  entered  Into  between 
Mary  Beechle  and  Mr.  Saunders  for  the 
sale  of  her  interest  to  Mr.  Saunders,  with  a 
payment  at  that  time  of  $50  apd  $S,000  on 
delivery  to  him  of  the  contract,  and  $900 
when  the  abstract  was  approved,  and  the 
balance  to  be  paid  as  per  terms  of  the  con- 
tract. The  $50  was  paid,  and  on  July  30, 
1919,  Mr.  Sannders  paid  $6,000  and  was  giv- 
en a  receipt,  and  upon'  this  receipt  Mr.  Henze 
wrote  his  consent  to  the  transfer. 

The  bill  herein  was  filed  to  have  the  sale 
and  the  consent  thereto  rescinded  on  the 
ground  of  frand ;  it  being  alleged  that  Mr. 
Saunders  was  informed  that  the  Henzes 
would  not  consent  to  sell  to  a  colored  per- 
son or  to  a  Jew,  and  falsely  and  fraudulent- 
ly represented  that  be  was  not  a  colored 
person,  and  was  white  and  an  Irlsb-Cana- 
dlan.  Defendant  denied  that  any  such  rep- 
resentation was  made,  and  claimed  that  Mr. 
Saunders  was  asked  if  he  was  an  American 
citizen,  and  was  not  informed  that  the 
Henzes  would  not  consent  to  a  sale  to  a 
colored  person. 

The  learned  circuit  Judge,  at  the  close  of 
the  evidence,  found  that  the  alleged  fraud- 
ulent representation  bad  not  been  established 
and  dismissed  the  bill.  An  examination  of 
the  record  brings  us  to  agreement  with  tbe 
trial  Judge. 

In  order  to  grant  relief  to  plaintiffs, 
it  was  necessary  to  find  that  there  was 
an  agreement  between  the  Henzes  and  Mary 
Beechle  that  she  should  not  sell  or  assign 
ber  contract  interest  to  a  colored  person, 
and  that  Mr.  Saunders  was  Informed  of  tbe 
fact  that  the  Henzes  would  not  consent  to 
any  sale  or  transfer  by  Mary  Beechle  to  a 
colored  person,  and  to  obtain  such  consent 
Mr.  Saunders  falsely  represented  that  he 
was  not  a  colored  person,  and  tbe  Henzes 
relied  upon  such  representation. 

When  Mr.  Henze  met  Mr.  Saunders  dur- 
ing the  negotiations  for  the  sale,  he  was  sus- 
picious from  his  actions  that  he  was  a  Jew, 
and  called  Mr.  Murphy,  the  real  estate  bro- 
ker handling  tbe  matter  for  Mary  Beechle, 
to  one  side  and  Informed  him  of  his  suspi- 
cion, and  said: 

"Ton  know  I  cannot  and  I  won't  sell,  neither 
will  the  Cook  Farm  Company  let  me  sell,  only 
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to  clean,  vh!te  Americsns.    It  looks  to  me  u 
thoagh  he  was  a  Jew." 

The  question  came  up  whether  Mr.  Marpby 
should  ask  Mr.  Saunders  about  the  matter, 
and  Mr.  Henze  said: 

"Yes;  I  want  to  know;  let  me  know." 

Mr.  Henze  saw  Mr.  Saunders  three  times 
during  the  negotiations  and  believed  him  a 
white  person,  but  tbougbt  be  bad  Jewish 
blood.    He  testified : 

"I  didn't  teU  Mr.  Mnrpfay  to  ask  him  if  he  had 
Jewiih  blood,  not  that  question  only.  I  did 
suggest  to  Mr.  Murph;  that  I  thought  he  had 
Jewish  blood  in  him.  That  is  not  the  question 
I  thought  Mr.  Murphy  was  going  to  ask  him.  I 
didn't  suggest  that  question  only  to  Mr.  Mur- 
phy. I  suggested  to  Mr.  Murphy  that  he  was 
to  get  full  information,  who  he  was  and  where 
be  came  from.  From  this  information  I  want- 
ed to  find  out  about  Saunders,  who  be  was, 
where  he  came  from,  and  where  he  lived,  and  all 
I  found  out  was  that  he  was  an  Irish-Cana- 
dian. That  was  satisfactory  to  me.  When  I 
heard  that,  I  knew  I  could  not  say  anything 
else.    Mr.  Murphy  left  this  word  at  my  house." 

Mr.  Hense  also  testified: 

"I  took  him  for  an  Irish-Canadian,  because  It 
was  told  to  me  be  said  he  was.  I  was  deceived 
from  my  observation  of  Saunders.  I  became 
undeceived  when  I  got  the  warning  he  might 
be  colored.    Then,  of  course,  I  opened  my  eyes." 

Mr.  Mnrpby  testified: 

"Mrs.  Beechie  called  Mr.  Hense  over  to 
see  that  everything  would  be  all  right,  if  he  was 
satisfied  with  selling  to  Mr.  Saunders,  and 
Mr.  Henze  called  me  out  when  he  started  home 
— called  me  out  in  the  vestibule  and  said: 
'Now,  are  these  people  Jewish?  I  cannot  sell 
to  anybody  that  are  Jewish  or  colored  people.' 
I  couldn't  say  as  to  whether  this  contract  was 
signed  at  that  time  or  not.  I  think  not  We 
went  back  in  the  house,  and  there  was  some- 
thing said  in  regard  to  nationality.  What  it 
was  I  cannot  recall.  It  was  said  between  us 
there.  I  could  not  say  by  whom.  I  don't  re- 
call much  of  that,  I  not  being  so  much  interest- 
ed. If  I  bad  known  this  was  coming  up,  I 
would  have  known.  There  was  something  said 
there  about  the  race,  but  I  cannot  recall  what 
it  was. 

"After  that  we  started  to  take  Mr.  Saunders 
and  his  wife  home.  That  was  on  the  boulevard 
near  Jefferson  avenue.  I  said,  'Now,  Mr.  Henze 
called  me  out  there,  and  said  under  the  con- 
tract he  cannot  sell  to  Jewish  or  colored  peo- 
ple, or  anybody  that  would  depreciate  the  value 
of  the  property.'  Mr.  Saunders  said.  Too  need 
not  worry  about  that  because  we  are  Irish- 
Canadians.'  Then,  of  course,  we  went  on  talk- 
ing. "VTben  that  conversation  took  place  on  the 
boulevard,  I  am  sure  I  mentioned  colored.  I 
did  not  tell  them  that,  if  Henze  or  if  Mrs. 
Beechie  asked  them  if  they  were  colored  or 
Jewish,  to  tell  them  they  were  Irish -Canadians. 

"When  I 'saw  him  (Saunders),  I  took  him  for 
a  white  man,  and  never  questioned  it  in  my  own 
mind.  Mr.  Henze  suggested  to  me  that  Saun- 
ders was  a  Jew,  and  told  me  to  ask  him  if  he 
was  a  Jew.    I  said,  "Mr.  Henze  is  under  con- 


tract not  to  sen  to  Jewish  or  colored  or  any 
people  that  wonld  depreciate  the  value  of  the 
property.'  He  said,  'Don't  worry  about  that, 
I  am  Irish-Canadian.'  I  believed  him  a  white 
man.  I  didn't  suggest  to  him  that  he  was  a 
colored  man.  I  told  him  the  instructions  I 
was  to  sell  the  property  under.  I  didn't  be- 
lieve that  he  was  colored  at  that  time.  I 
didn't  tell  him  he  was  a  colored  man,  Mr. 
Henze  called  me  to  the  door  and  asked  if  he 
was  Jewish.  I  said,  'I  think  not;  I  will  find 
out'" 

Mr.  Gilbert,  who  worked  with  Mr.  Murphy, 
testified : 

"There  was  a  discussion  between  Mr.  Mur- 
phy and  the  Sannderses  on  the  way  down  to 
Jefferson  and  the  boulevard.  Mr.  Mnrpby  said 
the  reason  why  he  asked  so  many  questions 
regarding  his  nationality  or  race,  that  Mr. 
Henze  was  under  contract  when  he  bought  that 
block  of  land  to  sell  to  nothing  but  good  white 
people.  I  think— I  don't  know— Mr.  Sanndcrs 
said  that  his  mother  was  bom  in  Canada.  It 
was  discussed.  He  said  be  was— I  don't  know 
how  it  came  out — he  was  an  Irish-Canadian. 
Mr.  Murphy  didn't  tell  Saunders  to  tell  Henze 
he  was  an  Irish-Canadian.  What  he  did  say 
was,  after  the  discussion  was  ended,  the  discus- 
sion about  the  people  themselves  was  ended 
by  saying.  Ton  tell  Henze  you  are  Japanese 
or  Chinese  or  something  of  that  kind.'  I  know 
we  laughed  about  that,  and  there  was  nothing 
more  said. 

"I  saw  Saondeca  half  a  dozen  times,  and  saw 
his  wife  twice.  I  thought  them  white.  I  didn't 
hear  Mr.  Henze  make  any  remark  to  Mr.  Mur- 
phy inquiring  about  the  Saunderses.  I  don't 
know  what  Mr.  Henze  was  inquiring  about.  I 
was  up  to  Saunders'  office  I  think  the  next  day, 
np  to  the  Fyfe  Building.  He  gave  me  $50  more. 
I  don't  know  whether  it  was  the  next  day,  or 
the  second  day.  I  took  that  over  to  Mrs. 
Beechie  and  got  a  receipt  for  it  Then  I  went 
over  to  Mr.  Henze's  place,  and  his  wife  was 
there;  and  I  told  her  to  tell  Mr.  Henze  that  . 
we  have  gone  through  the  question  what  kind 
of  people  the  Saunderses  were,  and  we  were 
satisfied  they  were  good  people.  I  made  that 
report  to  Mrs.  Henze  and  asked  ber  to  tell  her 
husband.  Mr  Saunders  said  in  the  automobile 
his  mother  was  boru  in  Canada.  I  don't  remem- 
ber his  saying  that  his  mother  was  of  Irish  de- 
scent, but  he  said  she  was  bom  in  Canada.  In 
this  automobile  conversation  Mr.  Murphy  said  to 
Mr.  Saunders,  The  thing  that  Henze  in  bother- 
ed about,  he  imagines  you  are  a  Jew.'  He  ask- 
ed whether  Saunders  was  Jewish  or  colored.  I 
couldn't  say  that  was  the  only  question  asked. 
It  was  all  put  together.  I  don't  remember 
Saunders'  answer,  'Not  a  drop.'  I  think  Mr. 
Murphy  told  him,  or  said  to  him,  'If  be  asks 
you  anything,  tell  him  you  are  a  Canadian,  or 
a  Chinese,  or  a  Japanese,  or  anything.'  Then 
the  question  was  dropped.  The  last  thing 
said  regarding  the  race  or  nationality,  what 
kind  of  people  they  were,  was  that  he  should 
tell  him  he  was  a  Jap  or  something  of  that 
kind.  That  was  a  joke.  It  was  supposed  to  be 
a  Joke;  we  laughed  about  it  anyway." 

Mary  Beedile  testified: 

"When  I  bought  from  Mr.  Henze  he  told  me, 
if  I  ever  intended  to  sell,  that  I  conld  not  sell 
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to  oodfriniUcs  or  to  a  certain  dasa  of  people. 
He  mentioned  Jews,  bat  I  coaldn't  aay  whether 
he  mentioned  colored  people  or  not.  When  I 
was  ready  to  sell,  I  sent  for  Mr.  Henae  to  see 
these  people,  and  he  only  stayed  a  few  minutes, 
because  he  was  late  coming  from  his  basiness, 
and  his  wife  was  waiting  for  him  for  'sapper. 
He  excused  himself  and  went  off,  but  he  called 
Mr.  Murphy  out  in  the  hall.  What  they  said  I 
don't  know,  but  Mr.  Hense  didn't  come  back. 
Mr.  Murphy  came  back,  and  he  said  something 
to  Mr.  Saunders,  but  I  could  not  aay  what  he 
■aid.  I  heard  Mr.  Saundera  say.  Tell  him 
I  am  an  Irish-Canadian.'  I  coaldn't  tell  wheth- 
er that  was  before  or  after  this  was  signed." 

She  also  said  she  saw  Mr.  Saunders  fonr 
times  and  thought  he  was  a  white  man. 

The  defendant  Nelson  M.  Saunders  tes- 
tified: 

That  he  was  bom  in  Detroit  in  1887,  and 
that  he  has  been  employed  by  the  Fyfe  Shoe 
Company  for  approximately  20  years;  that  he 
was  confirmed  in  Christ  Episcopal  Church 
and  sang  in  the  Christ  Church  choir;  that  at 
the  time  Ae  parties  met  at  the  home  of  Mary 
Beechie  "what  they  have  termed  as  the  pre- 
liminary contract.  Exhibit  8,  was  signed  at 
that  time  in  the  home,  when  the  people  I  men- 
tioned were  present,  Mr.  Henze,  Mr.  Murphy, 
Miss  Beechie,  Mrs.  Beechie,  Mr.  Gilbert,  my 
wife,  and  myself.  Up  to  the  time  this  was 
signed  there  was  not  a  word  said  about  our 
nationality.  The  first  word  of  nationality  was 
broached  after  a  short  conference  with  Mr. 
Henze  and  Mr.  Marpliy  and  Miss  Beechie.  The 
first  question  as  to  race  was  raised  when  the 
parties  went  out  for  their  conference.  After 
the  parties  returned,  Mr.  Henze  did  not  remain. 
When  Mr.  Murphy  and  Miss  Beechie  returned 
to  the  room  after  their  talk  with  Mr.  Henze, 
Miss  Beechie  says,  'Are  you  an  American?' 
That  was  the  first  question  asked.  I  said, 
Tes;'  I  was  bom  in  Detroit,  Mich.  The  next 
question  was  when  we  were  all  on  the  Bast 
Grand  boulevard,  just  opposite  the  Science 
Church,  in  the  automobile.  Mr.  Murphy  turn- 
ed to  me  and  said,  'Are  you  Jewish?'  I  said, 
'No,  not  a  drop.'  We  rode  on,  and  he  said 
that  Mr.  Henze — ^He  did  make  a  statement 
that  Mr.  Henze  is  quite  strict  about  that.  I 
said,  'My  wife's  nose  gets  me  into  all  this  trou- 
ble, Mr.  Murphy,  but  you  need  not  worry  about 
that.'  He  says,  'Even  if  you  are,  tell  them  you 
■re  Japanese  or  Irish.  You  can  tell  them  yon 
are  Irish  anything.'  During  the  whole  of  the 
transaction,  I  did  not  at  any  time  make  any  rep- 
resentations than  those  I  have  given  you  here 
as  to  race.  I  answered  all  the  questions  direct- 
ly and  as  I  have  stated. 

"The  only  thing  asked  me  directiy  was  wheth- 
er or  not  I  was  Jewish.  The  question  was 
put  to  me  directiy,  'Are  ybu  Jewish?'  I  deny 
the  accusation  that  I  stated  in  the  presence 
of  Mrs.  Beechie  tiiat  I  was  Irish-Canadian. 
When  Mr.  Murphy  asked  me— turned  around 
and  asked  me  if  I  was  Jewish,  I  told  him,  'Not 


a  drop.'  I  said,  "My  wife's  nose  gets  me  into 
all  that  trouble.'  When  I  said  that  trouble,  I 
referred  to  thinking  we  ware  Jewish." 

The  defendant  Marjorie  Sannderg  testi- 
fied that  she  was  a  school-teacher ;  that  when 
she  left  Mary  Beechle's  bouae  in  the  autoroo- 
blle  with  heV  hosband  and  Mr.  Murphy  and 
Mr.  Gilbert,  they  rod«  as  far  as  the  boule- 
Tard  with  Mr.  Murphy,  and  tb&t  Mr.  Murphy 
said: 

"'Mr.  Henze  was  afraid  yon  are  Jewish,' 
and  Mr.  Saunders  said,  'Not  a  drop.'  Mr. 
Murphy  said,  'Well,  if  Mr.  Henze  asks  you 
what  yon  ar«,  tell  him  you  are  Irish-Canadian, 
or  anything  like  that'  *  *  *  At  Mrs.  Beedi- 
ie's  home  Mr.  Henze  was  asked  to  come  and  see 
if  the  transfer  would  be  all  right,  and  he  called 
out  Mr.  Murphy.  Then  they  called  out  Mrs. 
Beechie,  and  they  had  a  lengthy  conversation. 
Finally  Mrs.  Beechie  came  in  and  said,  'Are  yon 
Americans?'  We  both  said,  'Tes;  we  are.' 
Mr.  Murphy  ddn't  say,  when  he  came  back  from 
talking  with  Mr.  Hense  before  this  contract 
was  signed,  'Mr.  Henze  won't  sell  to  a  Jew,  or 
to  colored  people,  or  to  anybody  but  white 
Americans.'  Mr.  Murphy  said  they  wouldn't 
sell  to  Jewish  people,  but  colored  was  never 
brought  up  in  the  conversation.  Nothing  was 
said  about  our  color  in  the  house.  Nothing  was 
said  about  color  in  the  automobile.  It  was 
simply  whether  we  were  Jewish,  Color  was  not 
brought  up  at  any  time  during  this  transaction. 
Mr.  Murphy  said  Henze  would  not  sell  to  Jew- 
ish. He  didn't  say  be  wouldn't  seU  to  Jewish 
or  anybody  but  white  Americans.  He  didn't 
refer  to  white  or  Americans.  My  husband 
didn't  tell  Mr.  Murphy  be  was  an  Irish-Cana- 
dian. Mr.  Murphy  asked  if  we  were  Jewish, 
and  Mr.  Saunders  said,  'Not  a  drop.'  The  sug- 
gestion that  we  were  Irish-Canadians  was  made 
by  Mr.  Murphy.  He  said,  'Tell  Henze  yon  are 
Irish-Canadians,  or  anything." 

Mr.  Henze,  Mary  Beechie,  Mr.  Murphy, 
and  Mr.  Gilbert  all  thought  Mr.  Saunders 
was  a  white  person,  but  Mr.  Henze  suspici'on- 
ed  he  was  a  Jew.  Here  we  have  some  rea- 
son for  the  inquiry  as  to  whether  be  bad 
Jewish  blood,  but  none  whatever  with  ref- 
erence to  colored  blood.  Upon  a  considera- 
tion of  this  record  we  must  find  that  the 
plaintiffs  have  not  established,  by  a  prepon- 
derance of  the  evidence,  the  fraudulent  rep- 
resentations alleged. 

It  is  contended  that,  Mrs.  Henze  never 
having  given  ber  consent  in  writing,  the  as- 
signment by  Mrs.  Beechie  to  Mr.  Saunders 
is  void.  We  feel  that,  under  the  evidence 
relative  to  the  management  of  the  real  estate 
by  her  husband,  she  is  In  no  position  to  urge 
the  necessity  of  her  consent. 

The  decree  entered  in  the  circuit  to  af- 
firmed, with  costs  to  defendants. 
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f    HOUQHTON  COUNTY  v.  MAS8IE  (t  al. 
(No.    32.) 

(Supreme  Coart  of  Michigan.    Oct.  3,  1921.) 

1.  AdverM  pMSMalon  «=al4— Prop«rty  ®s>7 
— Owner  deemed  In  possession  of  land;  actual 
adverse  possession  necessary. 

One  haying  title  of  record  to  land  is  deemed 
in  law  to  be  in  seisin  and  possession  thereof, 
and  such  seizin  is  coextensive  with,  the  right 
and  continues  until  the  owner  is  ousted  by  the 
adverse  possession  of  another. 

2.  Adverse  posseesion  ®=9 1 12— Borden  on  do- 
fondants  to  prove  In  ejectment. 

In  ejectment  b;  record  owner  of  land,  where 
defendant  claims  title  by  adverse  possession, 
the  burden  of  proving  adverse  possession  by 
clear  and  cogent  evidence  is  upon  the  defend- 
ant. 

3.  Landlord  and  tenant  «=s>66(2)— Poesesslon 
of  lessee  permissive  until  a  repudiation. 

In  ejectment  by  a  county.  It  was  incumbent 
on  defendants,  claiming  title  liy  adverse  pos- 
session, to  show  that  a  lease  to  the  land  given 
them  was  repudiated,  and  actual  notice  of  such 
repudiation  given  in  fact  to  the  county,  though 
defendants  at  all  times  believed  that  the  instru- 
ment delivered  to  them  was  an  absolute  deed 
and  not  a  lease. 

4.  Adverse  posseesion  «s»60(2)  —  Posseesion 
permissive  wiiere  one  of  two  Joint  oooupants 
obtained  permission. 

The  holding  of  two  occupants  of  land  is  by 
permission,  and  not  adverse,  if  either  one  of 
them  has  invoked  and  obtained  permission  from 
.  the  owner  for  both. 

5.  Landlord  and  tenant  ®=>68(l)  —  Becoming 
leesee  Is  a  waiver  of  dalm  of  adverse  posses- 
sion. 

One  who  became  a  lessee  with  Us  partner 
waived  thereby  all  claim  of  possession  adverse 
to  the  lessor. 

6.  Landlord  and  tenant  «=>6e(2)— What  oonstl- 
tutas  notlee  to  county  of  repudiation  of  per- 
missive holding. 

Where  county  leased  land  to  defendants, 
notice  of  a  hostile  holding  thereof  by  defendants 
could  not  be  predicated  upon  claim  of  owner- 
ship by  the  defendants,  or  understanding  to 
such  effect  by  neighbors  or  assessing  officers, 
or  the  building  of  fences,  clearing  of  land,  or 
payment  of  taxes;  defendants  being  required 
to  pay  the  taxes  under  their  lease. 

Error  from  Circnit  Conrt,  Oogeblc  Ooanty; 
George  O.  Drlscoll,  Judge. 

Action  by  Houghton  County  against  Paul 
N.  Masaie  and  another.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Re- 
versed, and  new  trial  granted. 

Argued  before  STEERE,  O.  J.,  and 
MOORE,  FELLOWS,  WIEST,  STONE, 
CLARK,  BIRD,  and  SHARPE,  JJ. 


Rees,  Robinson  &  Petermaan,  of  Hongtaton, 

for  appellant 

James  A.  O'Neill,  of  IronVrood,  for  appel- 
lees. 

WIEST,  J.  This  Is  a  suit  in  ejectment  by 
the  county  of  Houghton  and  Involves  title 
to  80  acres  of  land  in  Qogebie  county,  svv- 
posed  now  to  contain  a  valuable  mineral  de- 
posit. The  plaintiff  Is  the  owner  of  the  title 
of  record,  and  defendant  Paul  N.  Massie, 
through  Napoleon  D.  Massie,  his  father  and 
immediate  grantor,  claims  title  thereto  by 
adverse  possession. 

At  the  trial  plaintiff  moved  tor  a  directed 
verdict  In  Its  faror.  The  Jury  rendered  a 
verdict  for  defendants,  and  plaintiff  moved 
for  a  new  trial,  alleging  error  in  the  admis- 
sion of  testimony,  and  in  refusal  of  requests 
to  charge,  and  in  the  charge  to  the  Jury  and 
Improper  argument  by  counsel  for  defend- 
ants, and  that  the  verdict  was  against  the 
great  weight  of  the  evidence. 

[1  ]  In  disposing  of  the  question  of  whether 
the  verdict  is  against  the  great  weight  of  the 
evidence  we  shall  have  occasion  to  pass  upon 
most  of  the  points  raised  by  the  motion  for  a 
new  trial,  and  feel  the  application  qf  the 
legal  principles  herein  stated  readers  it  un- 
necessary to  extend  the  opinion  to  a  consid- 
eration of  eacA  point  by  Itself.  The  plain- 
tiff, having  title  of  record  to  the  land,  is 
deemed  In  law  to  be  in  seisin  and  possession 
thereof. 

"Snch  seisin  la  coextensive  with  the  right, 
and  continnes  nntQ  the  owner  is  onsted  by  the 
adverse  possession  of  another."  B.  O.  L.  vol. 
1,  p.  686. 

"Evidence  of  adverse  possession  mnst  be 
strictly  constmed,  and  every  presumption  is  in 
favor  of  the  true  owner."  Sheldon  v.  Michi- 
gan Central  R.  Co.,  161  Mich.  603,  126  N.  W. 
1060. 

"Possession,  as  a  presumption  of  law,  is  in- 
tended only  in  favor  of  the  true  owner,  and 
every  presumption  is  in  favor  of  possession  in 
subordination  to  his  title."  Licari  et  aL  v. 
Garr,  81  N.  J.  Law,  84S,  86  AtL  421. 

[2]  The  burden  of  proving  adverse  posses- 
sion by  clear  and  cogent  evidence  was  upon 
defendants.  Hlghstone  v.  Bnrdette,  64  Mich. 
329,  20  N.  W.  64;  Jeffery  v.  Hursh,  46  Mich. 
59,  7  N.  W.  221 ;  Conner  v.  Detroit  Terminal 
R.  Co.,  183  Mich.  241,  150  N.  W.  116. 

The  record  fully  establishes  the  fact  that  a 
partnership  existed  between  Napoleon  D. 
Massie  and  John  W.  M^rse  under  the  name 
of  Massie  &  Morse  from  1889  until  Mr.  Morse 
died  in  1906,  and  that  the  partnership  was 
engaged  in  handling  cord  wood  and  mining 
timber,  buying  standing  timber,  and  enttlng 
It  for  the  trade  they  had,  and  also  carrying 
on  a  livery  business. 

The  defendants,  to  overcome  the  legal  pre- 
sumption of  possession  In  subordination  to 
plaintiff    and  to  maintain  the  claimed  right  to 
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hold  the  property  under  title  acquired  by  ad- 
verse possession,  offered  testimony  that  In 
1889  the  defendant  Napoleon  D.  Massle  heard 
that  the  plaintiff  wanted  to  sell  the  land,  and 
In  October  of  that  year  he  received  a  written 
instrument  which  he  dalms  he  understood 
was  a  deed  from  the  First  National  Bank 
of  Bessemer,  and  paid  the  bank  therefor  the 
snm  of  $775,  and  took  the  Instrument  home 
and  placed  It  In  a  drawer,  but  did  not  record 
it,  and,  although  he  made  search  for  many 
years  for  It,  he  was  unatde  to  find  it;  that 
he  is  unable  to  read  or  write,  except  to  sign 
his  name ;  that  in  November,  1889,  he  started 
to  cut  the  timber  off  the  land,  having  an  ar- 
rangement with  one  J.  W.  Morse,  under 
which  Morse  furnished  the  teams  and  driv- 
ers and  Mr.  Maaale  his  labor  and  the  timber, 
and  they  divided  the  profits;  that  It  took 
them  about  two  years  to  remove  the  timber ; 
that  in  1891  Mr.  Massle  fenced  some  of  the 
land,  and  to.  1892  Inclosed  the  whole  80,  and 
that  abont  35  acres  have  been  cleared  and 
used  for  the  raising  of  crops,  and  the  rest 
for  pasture;  that  in  June,  1912,  Napoleon 
D.  Massle  deeded  the  land  to  his  son  Paul; 
that  the  defendant  Napoleon  D.  Massle 
claimed  title  to  the  land  under  the  Instru- 
ment obtained  in  1889;  that  he  caused  the 
land  to  be  assessed  in  his  own  name  and  paid 
the  taxes  for  most  of  the  years;  that  he 
never  took  a  lease  from  plaintiff  and  never 
heard  of  a  lease  having  been  given  to  any  one 
by  the  plaintiff  before  1911;  that  he  at  all 
times  claimed  to  own  the  property,  and  it 
was  commonly  understood  in  the  vicinity 
that  he  was  the  owner. 

Meeting  this  issue,  the  plaintiff  clearly 
established  the  fact  that  the  connty  of 
Houghton  never  gave  Napoleon  D.  Massle  a 
deed  to  the  land,  but  did,  on  the  14th  day  of 
October,  1889,  through  Mr.  B.  B.  Goodell, 
its  duly  authorized  land  agent,  convey  to 
Napoleon  D.  Massle  and  J.  W.  Morse,  by 
timber  deed  (so  called),  the  wood  and  timber 
on  the  land  in  suit  for  the  sum  of  $360,  and 
authorized  them  to  enter  upon  and  occupy 
the  land  for  the  removal  of  such  timber  and 
for  agricultural  purposes  for  the  period  of 
five  years,  conditioned,  however,  that  they 
pay  the  taxes,  and  on  the  29tb  day  of  June, 
1895,  following  negotiations  by  letters  from 
Massle  &  Morse,  the  county  executed  a  lease 
of  the  land  to  Massle  &  Morse  for  the  con- 
sideration of  $25  then  paid,  and  agreed  that 
Massle  &  Morse  might  continue  to  occupy 
the  premises  on  payment  of  $26  per  year 
and  the  payment  of  all  taxes  or  assessments 
levied  against  the  property,  from  and  In- 
cluding the  tax  of  1897.  This  lease  was  sign- 
ed by  Mr.  Ooodell,  agent  for  the  county,  and 
by  "Massle  ft  Morse,"  and  witnessed  as  to 
the  stgnatnre  of  Massle  &  Morse  by  William 
I.  Prince. 

During  the  trial  counsel  for  plaintiff  learn- 
ed of  a  suit  brought  in  the  circuit  conrt  for 
the  county  of  Gogebic  in  1807  by  Massle  ft 


Morse,  copartners,  against  the  Chicago  ft 
Northwestern  Ballway  Company,  and  sub' 
poenaed  Mr.  Norris,  the  attorney  who  rep- 
resented the  plaintiffs  in  that  case,  to  bring 
in  his  office  files  and  records.  This  was  dmie, 
and  disposed  that  that  suit,  according  to 
the  declaration  filed  therein,  was  brought 
by  Napoleon  D.  Massle  and  John  Morse,  co- 
partners, as  Massle  &  Morse,  as  owners  of  a 
leasehold  interest,  and  as  such  in  possession 
of  the  premises  in  suit,  for  damages  to  their 
growing  crops  occasioned  by  cattle  coming 
thereon  from  the  railroad  right  of  way.  That 
case  came  on  for  trial  in  the  Gogebic  circuit 
in  March,  1898,  and  both  J.  W.  Morse  and 
Napoleon  D.  Massle  gave  testimony.  Their 
testimony  was  transcribed  and  introduced 
in  evidence  in  this  case.  In  the  oflBce  flies 
of  Mr.  Norris  in  that  suit  was  found  the 
timber  deed  (so  called),  and  lease  of  the  land 
In  suit  made  in  October,  1880,  by  plaintiff  to 
Napoleon  D.  Massie  and  John  W.  Morse, 
and  also  the  lease  of  June  25,  1806,  by  the 
county  of  Houghton  to  Massie  &  Morse,  and 
the  evidence  fully  established  the  authentic- 
ity of  snCh  papers. 

Napoleon  D.  Massie  testified  that  he  went 
to  Buttcm  &  Norris,  the  attorneys  in  the  case 
mentioned,  and  whatever  papers  they  had 
about  the  suit  against  the  railroad  company 
he  gave  them,  and  all  the  information  the  ^t- 
tomeiyB  got  on  which  they  brought  suit  for 
Massie  ft  Morse  against  the  railroad  company 
he  gave  them,  but  later  qualified  this  by 
saying  that  he  did  not  give  any  papers  to 
Mr.  Norris  or  tell  the  attorney  that  he  had 
a  lease,  and  that  he  was  present  during  the 
whole  of  the  trial  and  gave  testimony  and 
heard  the  testimony  given  by  Mr.  Morse; 
also  that  he  never  saw  the  timber  deed  and 
lease  found  in  the  ofllce  files  of  his  attorney 
and  never  signed  "Massle  ft  Morse"  to  the 
lease  of  1895,  and  that  no  such  lease  was 
ever  taken  by  Massle  ft  Morse  so  far  as  he 
knows. 

[3]  It  was  Incnmbent  upon  defendants  h> 
show  that  the  possession  of  Napoleon  D. 
Massie  was  hostile  in  its  incepticm,  and  not 
under  lease,  or,  if  under  lease,  that  the  same 
had  been  repudiated,  and  notice  of  such  re- 
pudiaticm  given  in  fact  to  the  plaintiff.  This 
issue  was  not  met  by  the  denial  of  Mr.  Mas- 
sie of  knowledge  of  permission  granted  by 
the  plaintiff  to  Massie  &  Morse  to  occupy  the 
premises.  If  the  Jury  may  ignore  a  lease 
upon  mere  denial  of  defendant  of  knowledge 
thereof,  then  no  one  can  rely  upon  even  the 
most  solemn  instrument: 

"And  the  older  they  would  be  the  more  they 
wonld  be  at  the  mercy  of  the  recollection  or 
the  dishonesty  of  the  party  executing  theot; 
*  *  *  and  we  are  compelled  to  say  that,  if 
the  judge  had  received  the  evidence  and  the 
jury  had  held  the  lease  void,  disregarding  in 
doing  BO  the  evidence  of  subscribing  witnesses, 
it  wonld  have  been  the  plain  dnty  of  the  jndge 
to  set  the  verdict  aside  as  unwarranted."  Cam- 
pan  V.  lAfferty,  50  Mich.  114,  16  N.  W.  40i 
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In  that  case  the  defendaQt  .pought  to  sap-. 
port  his  boatlle  holding  by  denying  that  he 
ever  knowingly  took  a  lease  himself,  and 
sought  to  show  that  the  paper  which  was 
proved  and  which  he  admitted  signing  was 
represented  to  him  at  the  time  to  be  a  paper 
representing  some  other  landa 

The  partnership  between  Massie  &  Morse 
made  the  lease  of  1895,  whether  signed  by 
Mr.  Massie  or  by  Mr.  Morse  for  Massie  & 
Morse,  a  permlsslTe  holding  as  to  both  Mr. 
Massie  and  Mr.  Morse,  and  prevented  the 
running  of  the  statute  of  limitations  against 
plaintiff  and  in  favor  of  the  possession  of 
Massie  &  Morse  or  by  Mr.  Massie  until  sach 
time  as  the  possession  under  the  lease  was 
expressly  repudiated  and  notice  of  such  re- 
pudiation and  of  possession  hostile  to  plain- 
tiff was  brought  to  the  actual  notice  of  plain- 
tiff. Constructive  notice  is  not  enougji  un- 
der such  circumstances;  actual  notice  must 
be  shown. 

"To  transform  a  permissive  use  Into  an  ad- 
verse one,  there  mast  be  a  distinct  and  positive 
assertion  of  'a  right  hostile  to  the  rights  of  the 
owner,  and  such  assertion  must  be  brought  to 
his  attention."  14  Cyc.  p.  1162;  Weber  v.  City 
of  Detroit,  169  Mich.  14,  123  N.  W.  640,  86 
li.  R.  A.  (N.  S.)  1056. 

"It  is  settled  law  that  a  tenant  or  licensee 
cannot  convert  his  occupancy  under  license  into 
an  adverse  holding  without  actual  notice  to  the 
holder  of  the  legal  title."  Standard  v.  Jewell, 
206  Mich.  61,  172  N.  W.  407;  Robertson  et  al. 
V.  Boylan  et  al.,  214  Mich.  27, 181  N.  W.  989. 

[4]  If  Mr.  Massie  signed  the  lease  of  1895, 
or  if  Mr.  Morse  signed  It,  and  one  or  the  oth- 
er did  sign  for  Massie  ft  Morse,  then  the 
plaintiff  was  entitled  to  have  the  Joey  In- 
structed that  Mr.  Massie's  possession  was 
permissive,  and  not  hostile,  unless  and  until 
such  permissive  iwssession  was  repudiated 
by  Mr.  Massie  and  actual  notice  of  a  hostile 
holding  was  given  to  plaintiff.  Here  was  no 
Bleeping  upon  Its  rights  by  the  county.  It 
bad  leased  the  land  to  Massie  ft  Morse,  and 
it  will  not  do  now  to  permit  Mr.  Massie,  Morse 
being  dead,  to  sweep  away  his  own  act  or  the 
act  of  bis  copartner  by  the  general  state- 
ment that  he  did  not  know  about  the  lease. 
But  suppose  It  be  admitted  that  Mr.  Massie 
did  not  know  of  the  lease  In  the  firm  name 
obtained  and  executed  by  his  partner?  The 
plaintiff  knew  of  it  and  bad  a  right  to  rely 
thereon,  and  Mr.  Massie's  claim  of  adverse 
possession  thereafter  is  met  by  the  whole- 
some rule  that,  where  two  are  In  occupancy 
of  land,  their  holding  is  by  permission,  and 
not  adverse  if  either  one  of  them  has  invok- 
ed and  obtained  permission  from  the  owner 
for  both. 

[I]  If  Mr.  Massie  believed  that  he  had  a 
deed  and  claimed  under  a  deed  given  in  1889, 
and  in  1895  became  a  lessee  with  his  part- 
ner, Morse,  he  waived  thereby  all  claim  of 
iwssession  adversely  to  the  lessor,  Campau 
r.  Lafferty,  supra. 


When  suit  waa  brought  against  the  rail- 
road company  by  Massie  &  Morse,  and  they 
planted  their  right  to  recover  damages  to 
growing  crops  under  lease  from  j;>laintlff, 
such  suit'  was  a  recognition  of  the  charac- 
ter of  their  holding  wholly  inconsistent  with 
claim  of  possession  adverse  to  the  lessor.  It 
is  true  that  a  possession  permissive  in  its 
Inception  may  become  adverse  (Ward  v.  Nes- 
teU,  113  Mich.  186,  71  N.  W.  693),  and  that 
in  order  to  give  a  hostile  character  to  a  pos- 
session permissive  in  its  inception,  it  is  not 
necessary  that  the  land  should  have  been 
first  surrendered  to  the  owner  (2  C.  J.  134) ; 
but  where  possession  is  originally  taken  and 
held  under  the  true  owner,  a  clear,  positive, 
and  continued  disclaimer  and  disavowal  of 
title  and  assertion  of  an  adverse  right 
brought  hotne  to  the  actual  knowledge  of  the 
true  owner  are  indispensable  before  any 
foundation  can  be  laid  for  the  operation  of 
the  statute  of  limitations  (2  O.  J[.  134). 

"A  mere  permissive  possesiion,  or  one  con- 
sistent with  the  title  of  another,  however  long 
continued,  can  never  ripen  into  a  title  by  ad- 
verse possession."  Township  of  Jasper  v.  Mar- 
tin, 161  Mich.  336, 126  N.  W.  437,  137  Am.  St. 
Rfp.  608. 

The  understanding  among  the  neighbors 
that  the  land  was  owned  by  defendants  and 
that  the  defendant  Napoleim  D.  Massie  bad 
repeatedly  made  dalm  of  ownership,  did  not 
establish  notice  of  s  hostile  possession 
brought  home  to  the  actual  knowledge  of 
the  owner. 

[I]  With  an  outstanding  lease  from  the 
coimty  to  Massie  ft  Morse,  the  county  had  a 
right  to  rely  upon  their  recognition  of  the 
relation  of  landlord  and  tenant  and  of  a 
holding  by  both  of  them  in  subordination 
to  its  title.  And  this  would  bold  good  until 
actual  notice  from  tbem  to  the  contrary. 
Such  required  notice  of  hostile  holding  under 
a  permissive  entry  could  not  be  predicated 
upon  claim  of  Ownership  by  Mr.  Massie  or 
understanding  to  such  effect  by  neighbors 
or  assessing  officers,  or  the  building  of  fences, 
clearing-  of-  land,  or  ptLyment  of  taxes ;  In 
fact,  nothing  short  of  actual  notice  of  hostile 
holding  coming  to  the  owner ;  not  by  rumor 
or  acts  consistent  or  Inconsistent  with  a  t«i- 
ancy,  but  by  notice  of  clear  and  unequivocal 
repudiation  of  the  continuance  of  the  rda- 
tlon  under  which  entry  was  made  and  an  in- 
tent to  hold  against  the  consent  of  the 
owner. 

The  verdict  rendered  by  the  jury  is  so 
clearly  against  the  weight  of  the  evidence 
that  the  trial  court  should  have  granted  the 
motion  to  set  it  aside. 

In  passing  over  the  claimed  error  in  the 
argument  of  counsel  for  defendants  to  the 
Jury  we  are  not  to  be  imderstood  as  approv- 
ing of  the  same. 

The  Judgment  bdow  is  reversed,  and  a 
new  trial  is  granted,  witb  costs  of  this  court 
to  ttMtrialBtUC 
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BAKER-FISK-HUGiLI.  CO. 
(No.  4.) 

(Supremo  Oonrt  of  Michigan.    Oct  8,  1921.) 

1.  Evldenoe  «=3|  13(87— Of  price  paid  for  au- 
tomobile some  evidence  of  Its  value. 

Evidence  as  to  what  owner  paid  for  an  au- 
tomobile is  evidence  of  its  value  in  connection 
with  his  other  testimony  as  to  condition  of  an- 
tomobile,  distance  it  had  been  operated,  etc. 

2.  EvIitoMe  «s»543(l)— WitMM  familiar  with 
value  of  property  of  same  charaoter  may 
testify  ae  expert  wlteess  u  to  value  of  prop- 
erty la  queetlon. 

A  witneea  who  is  familiar  with  the  valne 
of  property '  of  the  same  character  as  prop- 
erty in  question  may  testify  aa  an  expert  wit- 
ness as  to  the  value  of  the  property  in  quee- 
tion,  though  he  has  never  seen  it. 

3.  Evideaoe  $s>543(4)— Used  oar  dealer  prop- 
erty permitted  to  testify  as  to  market  value 
of  automobile.  ■ 

In  action  for  losa  of  plaintiff's  automobile, 
stolen  from  defendant  garage  keeper,  witness 
who  had  been  engaged  in  the  buying  and  selling 
of  used  automolHles  for  at>out  six  years  and 
was  familiar  with  the  selling  price  of  automo- 
biles, and  had  heard  'Hie  testimony  as  to  the 
value  of  plaintiff's  automobile,  the  distance  it 
had  been  run,  and  the  accessories  with  wliich 
it  was  equipped,  was  properly  permitted  to 
give  his  opinion  aa  to  Its  market  value. 

4.  Customs  and  usages  «=>I9(I)— Customs  not 
proven  where  not  shown  to  have  been  uni- 
form, oeoeral,  and  notorious  and  known  to 
party. 

In  action  for  loss  of  plaintiff's  automobile 
stolen  from  defendant  garage  keeper,  involving 
issue  as  to  whether  defendant  was  negligent, 
custom  of  ofher  garages  binding  on  defendant 
was  not  proven  in  the  absence  of  a  showing 
that  the  claimed  custom  was  uniform,  general, 
and  notorious,  and  that  it  was  brought  to 
plaintiff's  attention  or  that  he  had  knowledge 
thereof. 

5.  Livery  stable  and  garage  keepers  ^=a6— 
Proof  of  garage  keeper'e  failure  to  deliver 
automobile  eetabllsbed  prima  faeie  oaee  of 
negligence. 

In  action  for  loss  of  plaintilPs  aatomobiie 
stolen  from  defendant  garage  keeper,  plaintiff 
established  a  prima  facie  case  of  negligence  by 
proof  of  defendant's  failure  to  deliver  automo- 
bile on  demand,  shifting  upon  defendant  the 
burden  of  showing  that  he  was  not  negligent. 

6.  Appeal  and  error  9=sl033(5)— Appellaat 
cannot  complain  that  charge  plaeed  too 
great  a  bordea  on  appellee. 

Defendant  on  writ  of  error  to  review 
judgment  for  plaintiff  cannot  complain  that 
court's  charge  placed  too  great  a  burden  of 
proof  on  the  plaintiff. 

7.  Bailment  «=33 1(0— Proof  of  bailee's  fail- 
ure to  deliver  on  demand  establishes  a  prima 
faeie  ease  against  bailee. 

In  case  of  a  bailment  for  hire  the  demand 
for  and  the  failure  to  deliver  the  goods  con- 
stHntex  a  prima  fade  case  against  the  bailee, 
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casting  on  pislilil  the  bnrdm  of  showing  that 
he  was  not  negligent. 


Error  to.  Circuit  Court,  Wayne  County; 
Ira  W.  Jayne,  Judges, 

Action  by  WUUam  T.  Tatro  against  the  Ba- 
ker-risk-Hugill  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firnfed. 

Argued  before  STEEBE,  C.  J,,  and 
MOOKB,  FELLOWS,  WIEST,  STONE, 
CLARK,  BIRD,  and  SHARPE,  JJ. 

Barbour,  Field  &  Martin,  of  Detroit  (Hen- 
ry C.  L.  Forler,  of  Detroit,  of  counsel),  for  ap- 
pellant. 

Walters  &  Hicks,  of  Detroit,  for  appellee 

STONE,  J.  This  case  is  here  upon  writ  of 
error  sued  out  by  the  defendant  to  review  a 
Judgment  for  the  plaintiff  in  the  court  l)elow. 
Tbe  action  is  trespass  on  the  case  brought 
by  the  plaintiff  for  himself,  and  for  the  usu 
and  benefit  of  the  New  Jersey  Insurance  Com- 
pany, claiming  damages  for  the  loss  of  an  au 
tomobil9  alleged  to  have  been  stolen  while  l)i 
the  possession  of  tbe  defendant  for  repali& 
Tbe  defendant  conducted  an  automobile  sales 
agency,  and  was  located  on  the  east  side  of 
Woodward  avenue  in  the  city  of  Detroit,  a 
short  distance  from  the  southeast  comer  of 
Alexandrine  avenue.  Immediately  adjoiijng 
the  place  of  business  of  the  defendant  was 
the  agency  of  the  Overland  Company,  and 
next  to  it  the  Simons  Sales  Company,  and 
next  to  it  and  on  the  comer  the  Bulck  Sales 
Company.  In  the  rear  of  these  places  was  a 
public  alley  running  from  Alexandrine  ave- 
nue to  Martin  place,  the  next  street  south; 
and  another  public  alley  running  from  this 
alley  to  John  R.  street,  the  next  street 
south.  Just  east  of  the  north  and  south  al- 
ley and  abutting  on  it  the  defendant  had  a 
service  station  on  Alexandrine  avenue,  with  a 
used  car  showroom  in  the  front  This  sta- 
tion ran  back  to  the  east  and  west  alley  run- 
ning to  John  R.  street  The  defendant  also 
rented  a  yard  In  the  rear  of  house  No.  46 
Alexandrine  av^iue  east,  and  all  repair  work, 
except  motor  work  and  where  cars  had  to  be 
blocked  up,  was  done  outside  in  thia  yard 
in  tbe  rear  of  46  Alexandrine  east,  and  in  the 
alley  running  to  John  R.  street 

Upon  the  trial  It  was  the  dainr  of  the  de- 
foidant  that  the  max  In  Its  employ  worked 
on  tbe  cars  during  the  day  up  to  about  5:16 
p.  m.,  when  all  cars  in  the  yard  or  alley  were 
taken  by  the  men  and  put  In  the  service  sta- 
tion; that  no  cars  were  left  out  after  the 
men  stopped  working;  that  during  the  day 
there  were  front  eight  to  ten  men  working  In 
the  aUey  and  yard  r^alring  cars;  that  no 
one  was  permitted  to  drive  a  car  from  the 
yard  or  alley  without  a  release  from  the  of- 
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flee;  and  tliat  every  service  Btatlon  in  the 
city  bad  a  similar  practice  of  doing  minor 
repairs  on  the  outside  of  their  service  sta- 
tions. Upon  these  subjects  there  was  con- 
flicting testimony.  It  waa  in  evidence  that 
there  was  no  watchman,  or  no  one  whose  du- 
ty it  was  to  watch  cars,  and  that  there  was 
no  one  in  the  yard  when  there  was  no  repair- 
ing to  be  done  thera  There  was  also  testi- 
mony that  In  the  month  of  October,  1919, 
there  were  no  workmen  working  on  cars  In 
the  yard,  but  that  there  were  cars  there  all 
of  the  time,  placed  there  by  the  defendant, 
and  that  most  of  the  days  there  was  nobody 
there.  In  August  September,  *and  October, 
1919,  over  1,000  cars  were  reported  stolen  In 
Detroit.  Over  77  per  cent,  however,  were 
recovered  in  1919. 

Prior  to  October,  1919,  the  plaintiff  had 
purchased  a  Dort  touring  car  from  the  de- 
fendant and  on  or  about  October  6th  he  took 
it  to  the  defendant  for  repairs.  The  work  on 
the  car  was  completed  on  October  10th,  and 
attout  4:30  o'clock  in  the  afternoon  the  plain- 
tiff called  for  it  He  first  went  to  the  repair 
shop  and  obtained  a  bill  for  the  repairs,  and 
then  went  to  the  cashier  and  pald\he  bill 
and  obtained  a  release.  He  then  went  with 
an  employee  of  the  defendant  to  the  yard  to 
get  the  car,  but  it  was  not  there.  At  the 
time  there  were  nine  cars  In  the  yard,  four 
one  one  side  and  five  on  the  other.  After 
checking  up  and  ascertaining  definitely  that 
the  car  was  gone,  they  returned  to  the  office 
and  at  once  notified  the  police  that  the  car 
was  missing.  The  car  was  never  recovered, 
and  the  plaintiff  brought  this  suit  charging 
the  defendant  with  negligence  In  the  care  &nd 
handling  of  the  car.  The  plaintiff  recovered 
a  verdict  and  judgment  In  the  sum  of  $850 
damages. 

It  should  be  stated  that  the  evidence  does 
not  show  just  where  the  car  was  repaired 
and  left  by'  the  defendant  but  the  evidence 
was  general  as  to  the  practice  of  defendant 
In  handling  cars  left  for  repair.  Upon  the 
trial  It  appeared  undisputed  that  the  plaintiff 
paid  for  the  car  and  certain  extras  $990,  and 
tb^.be  had  had  the  car  about  three  months, 
during  wU^b  time  be  had  had  some  small  re- 
pairs made  on  it  Updd  the  subject  of  the 
value  of  the  car  and  the  extras  one  3.  T>. 
Montgomery  testified  on  behalf  of  plaintiff 
that  his  business  was  dealing  in,  buying,  and 
selling  used  automobiles,  that  he  had  been 
in  the  business  about  six  years,  and  that  he 
had  been  familiar  with  the  s^ing  price  of 
automobiles.    The  following  appears: 

"Q.  You  have  heard  the  teathnony  in  this 
ease.  The  plaintiff  said  he  lost  a  Dort  tour- 
ing car  1919  model,  rim  less  than  1,000  miles, 
also  certain  accegsories,  spare  tire,  a  lock, 
bumper,  kit  of  tools,  and  chamois  skin.  Now, 
in  view  of  your  experience,  what  was  the  mar- 
ket value  of  that  car  in  Detroit  on  October 
10,  19197    A.  Around  |800." 


Counsel  for  defendant  moved  to  strike  out 
the  testimony  of  this  witness,  "as  be  said  he 
could  not  testify  as  to  value  unless  be  knew 
the  condition  it  was  in,  and  he  did  not  know 
the  condition  of  this  car."  The  court  did 
not  rule  at  once,  but  later,  referring  to  the 
motion,  said: 

"I  shall  deny  the  motion  because  the  testi- 
mony seems  to  be  based  on  a  description  of 
the  condition  of  iJie  car  by  the  owner,  which 
Mr.  Montgomery  testified  he  heard,  and  it 
seems  to  be  the  rule  of  law  In  this  state  that 
he  may  testify  to  a  value  based  on  a  hypothet- 
ical question  stating  the  various  facts  of  the 
condition  of  the  car,  including  its  age.  So  the 
testimony  may  stand  as  in  evidence." 

The  defendant  requested  the  conrt  to 
diarge  the  jury  as  follows: 

"(1)  I  charge  you  there  Is  no  presumption 
of  negligence  from  the  mere  fact  tiiat  the  au- 
tomobile was  lost  or  stolen,  and  that  the  bur- 
den of  proof  is  upon  the  plaintiff  to  show  that 
the  defendant  failed  to  exercise  ordinary  care. 

"(2)  I  charge  you  that  if  you  find  that 
when  the  plaintiff  requested  the  ear  the  de- 
fendant showed  that  he  was  unable  to  deliver 
it,  because  it  had  been  lost  or  stolen,  that  the 
defendant  would  not  then  be  liable,  unless  the 
plaintiff  showed  by  a  preponderance  of  evi- 
dence that  the  theft  or  loss  was  due  to  a  lack 
of  ordinary  care  and  diligence  on  the  part  of 
the  defendant 

"(3)  I  charge  you  that,  if  yon  find  that  the 
car  was  lost  or  stolen,  the  defendant  is  not 
liable  in  tbe  case  unless  yon  also  find  that  the 
defendant  failed  to  exercise  ordinary  care  and 
diligence  to  prevent  the  loss  or  theft  of  the 
said  car. 

"(4)  I  charge  yon  that  the  burden  of  proof 
is  upon  the  plaintiff  to  show  that  the  defend- 
ant failed  to  exercise  ordinary  care  in  the 
keeping  of  the  said  automobile. 

"(5)  I  charge  you  that  if  you  find  that  the 
care  exercised  by  the  defendant  in  this  case 
was  equal  to  that  to  be  expected  from  ordi- 
narily prudent  persons  nnder  similar  conditions 
and  drcumstances,  in  such  case  the  defendant 
is  not  liable,  and  your  verdict  must  be,  'No 
cause  of  action.' " 

None  of  the  above  requests  was  given,  but 
the  substance  of  the  third  and  fifth  was  cov- 
ered by  the  general  charge. 

The  court  charged  tbe  jury,  among  other 
things,  as  follows: 

"In  the  first  place,  the  burden  is  upon  tbe 
plaintiff  of  showing  that  the  defendant  had  his 
car  and  that  when  he  demanded  it  he  failed 
to  deliver.  Now,  I  may  say  that  it  is  antici- 
pated that  the  plaintiff  assumed  that  burden, 
and  the  defendant  admitted  that  he  had  the 
car  and  did  not  deliver  it  when  it  was  demand- 
ed." 

(1)  "But  the  defendant  comes  and  says  the 
car  was  stolen  through  no  fault  of  his.  That 
relieves  him  of  the  duty  and  the  responsibility 
of  turning  it  over  to  the  plaintiff.  Tbtit  would 
be  an  adequate  defense,  but  the  burden  of 
proof  is  upon  the  defendant  to  show  that  the 
car  was  stolen  and  through  no  fault  of  his. 
If  he  shows  yon  that  he  liu  made  out  a  de- 
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fenae,  bnt  tlM  law  aays  tliat  In  order  for  the 
defendant  to  be  relieved  of  the  responsibility 
of  deliverinc  this  car,  even  though  it  is  stolen, 
he  mast  show  that  he  used  ordinary  care,  and 
the  burden  of  convincing  you  that  the  defend- 
ant did  not  exercise  ordinary  care  is  upon  the 
plaintiff." 

(2)  "So  if  yon  ihtd  that  this  car  iras  stolen 
as  a  matter  of  fact,  and  that  is  the  fact  tor 
yon  to  consider  if  you  find  this  ear  was  stolen, 
from  the  testimony,  then  you  would  proceed 
to  conidder  whether  or  not  the  defendant  ex- 
ercised ordinary  care  in  taking  care  of  this 
car  while  it  was  in  his  possession,  and  the  bur- 
den of  couTindng  you  that  he  did  not  is  upon 
the  plaintiff." 

The  conrt  then  proceeded  to  deflne  ordi- 
nary care,  and  called  attention  to  tlie  evi- 
dence as  to  whether  there  was  great  danger 
of  theft  at  the  place  and  time  of  the  loss  and 
the  duty  of  defendant.  Upon  the  subject  of 
custom  the  court  diarged  as  follows: 

(3)  'Tn  these  instructions  whidi  I  have 
just  given  yon  as  to  what  an  ordinarily  prudent 
garageman  would  do,  there  is  one  item  of  his 
measure,  the  custom  ot  the  place  or  trade, 
and  In  that  connection,  since  the  matter  has 
been  prominently  before  yon,  I  charge  you 
that  a  custom  which  would  govern  the  trade 
in  its  care  of  automobiles  while  they  are  in 
their  custody  and  waiting  for  the  owner,  to  be 
received,  has  not  been  established  in  the  tes- 
timony here  so  that  yon  can  consider  that  a 
castom  will  determine  the  conduct  of  the  de- 
fendant either  for  or  against  him." 

The  aasignmente  of  error  will  be  consider- 
ed in  the  connection  with  the  several  alleged 
errors  relied  upon. 

[1-S]  CI)  Refusal  of  the  court  to  strike  out 
the  testimony  of  the  witness  Montgomery  as 
to  the  value  of  the  car.  The  record  shows 
that  the  plaintiff  bad  already  testified  what 
he  had  paid  for  the  car.  This  was  sonfe  evi- 
dence of  Its  value  in  connection  with  his  oth- 
er testimony.  The  law  Is  well  settled  that  a 
witness  who  is  familiar  with  the  value  of 
property  of  the  same  character,  although  he 
has  never  seen  the  property  in  question,  Is 
competent  as  an  expert  witness.  22  Corpus 
Juris,  695,  and  cases  there  cited.  We  do  not. 
think  it  was  reversible  error  to  receive  the 
testimony  of  Montgomery. 

[4]  (2)  Ruling  of  the  court  as  to  the  cus- 
tom of  other  garages  and  service  stations  in 
doing  repair  work  outside  of  the  garage  or 
service  station  and  in  the  care  and  keep  of 
the  cars  npon  which  work  bad  been  done. 
We  have  not  set  forth  the  testimony  upon 
this  subject,  but  we  have  examined  it,  and 
It  is  sufficient  to  say  that  in  our  opinion  no 
trade-  custom  or  usage  was  shown.  There 
was  no  uniformity  shown.  The  claimed  cus- 
tom was  not  shown  to  be  general  and  notori- 
ous, and,  lastiy,  there  was  no  evidence  that 
any  custom  was  brought  to  the  attention  of 
the  plaintiff,  or  that  he  bad  any  knowledge 
of  any  custom.    This  Is  particularly  essen- 


tial in  the  case  of  a  usage  or  cnstom  of  the 
trade  or  business.  17  Ck>rpus  Juris,  4S4  et 
seq.;  27  B.  O.  U  107;  Bunyan  t.  Central  B. 
Co.,  64  N.  J.  Law,  67,  44  AtL  966,  48  U  B.  A. 
744-747;  Stringfleld  v.  Vivian,  63  Mich.  681, 
30  N.  W.  346;  Lamb  v.  Hendersim,  68  Mich. 
802-^05.  29  N.  W.  732;  Sdiiirr  v.  Savlgny, 
8S  Mich.  144,  48  N.  W.  647;  PenneU  v.  Trans- 
portation Co.,  94  Mich.  247,  63  N.  W.  104»; 
Baton  v.  Oladwell,.10S  Mich.  678,  66  N.  W. 
698.    In  the  last-cited  case  it  was  said: 

"There  was  nothing  In  the  case  to  show  that 
this  was  a  custom  so  general  in  its  applica- 
tion and  recognition  as  to  make  it  admissible, 
nor  was  there  anything  tending  to  show  that 
the  defendant  knew  of  it,  or  could  be  pre- 
sumed to  have  contracted  with  reference  to  it" 

See,  also,  Tuttle  r.  Bmbury-Martin  Lbr. 
Co.,  192  Midi.  885, 158  N.  W.  875,  Ann.  Cas. 
1918C,  664. 

We  do  not  think  that  the  trial  court  erred 
in  holding  and  charging  that  no  custom  had 
been  shown  by  the  evidence. 

[l->7]  (3)  The  charge  of  the  court  In  refer- 
oice  to  the  measure  of  defendant's  liability 
and  the  burden  of  proof.  Reference  is  here 
made  to  that  part  of  the  charge  above  quoted 
and  marked  1  and  2  in  the  parentheses.  The 
only  taflrmity  in  this  portion  of  the  charge 
was  that  it  placed  too  great  a  burden  upon 
the  plaintiff;  but  of  this  the  defendant  can- 
not Justiy  comphiin.  It  Is  doubtless  the  rule 
of  law  In  case  of  a  bailment  for  hire,  such 
as  this  was,  that  the  demand  for  and  the 
failure  to  deliver  the  goods  constitutes  a  pri- 
ma fade  case  against  the  bailee.  The  law, 
we  think,  is  well  setUed  in  tills  state  upon 
this  subject 

In  Baehr  r.  Downey,  133  Mich.  163-169,  94 
N.  W.  760,  762  (103  Am.  St  Bep.  444)  Jus- 
tice Grant,  Et>eaklng  for  the  court,  said: 

"My  brethren  do  not  agree  with  me  that  the 
strict  liability  of  innkeeper  attached  to  the 
defendants.  They  are  of  the  opinion  that  that 
relation  ceased  to  exist,  and  that  the  defend- 
ants were  ordinary  bailees  of  the  property. 
Under  the  drcumstances,  plaintiffs  made  out 
a  prima  facie  case  by  showing  the  property  in 
the  defendants'  possession,  and  refusal  or  neg-. 
lect  to  retnm  on  demand.  Th«  nnnn  nf  tr^"- 
eration  was  then  onon  the  rt|ffill'''™**  SAm. 
&  E!ng.  Kni.  LAVt  \2d'  Ija.)  iw.  The  rule  as 
there  stated  is  that,  when  the  chattels  are  not 
returned  at  all,  the  law  presumes  negligence, 
and  casts  upon  the  httWtti  the  onus  of  showing 
that  he  was  not  negligiikt  This  undoubtedly 
is  the  m6re  modem  and  teasonable  mie.  See, 
a)RO,  KniKhts  v.  Piella,  ill  Mich.  9.  14,  69  N. 
W.  92,  66  Am.  St.  Rep.  875;  Donlin  v.  Mc- 
Quade,  61  Mich.  276,  28  N.  W,  114." 

To  the  same  effect,  see  Fraam  y.  Grand 
Rapids,  etc.,  B.  Co.,  lei  Mich.  556-569,  126 
N.  W.  861,  29  L.  B.  A.  (N.  8.)  834,  21  Ann. 
Cas.  96;  Smltii  ▼.  Bailed  195  Mich.  105-107, 
161  N.  W.  822;  Canning  Co.  v.  Pere  Mar- 
quette B.  Co.,  211  Mich.  326-831,  178  N.  W. 
851. 
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(4)  The  fiinnTie  of  the  court  to  charge  as 
requested.  The  Eubstance  of  requests  num- 
bered 3  and  5  was  given.  There  was  no  er- 
ror In  refusing  to  give  the  others.  The  case 
was  properly  submitted  to  the  Jury  upon 
the  question  of  fact  Involved,  with  the  excep- 
tion above  Indicated,  of  'which  defendant 
cannot  complain. 

We  find  no  prejudicial  error  in  the  record, 
and  the  Judgment  below  is  affirmed. 


DANIELS  V.  PAGE  STEEL  A  WIRE  CO. 
(No.  66.) 

(Supreme  Court  of  Michigan.    Oct  8,  1821.) 

1.  Prlaelpal  and  agent  <8=>23( I)— Evidence  In- 
svffldent  to  show  contract  relations. 

In  an  action  by  saleBman,  who  had  been 
selling  defendant's  windshields  under  an  agree- 
ment with  a  company  which  had  the  exclusive 
sale  rights  of  defendant's  articles,  evidence 
held  not  to  show  any  contract  relation  between 
plaintiff  and  defendant  or  the  relation  of  cred- 
itor and  debtor,  though  at  request  of  company 
having  the  exclarive  agency  defendant  had 
opened  an  account  with  plaintiff  and  had  paid 
him  commissions  direct. 

2.  Novation  «=»3— Agreammt  to  pay  oommls- 
slons  direct  to  third  person  held  not  nova- 
tion. 

An  agreement  between  owner  of  exclusive 
right  to  sell  defendant's  goods  and  plaintiff 
salesman,  whereby  plaintiff  was  to  receive  his 
commissions  direct  from  defendant,  and  as- 
sent thereto  by  the  defendant,  Mid  not  to 
amount  to  a  novation;  there  being  no  extinc- 
tion of  the  oblifrntion  defendant  owed  to  the 
owner  of  the  exclusive  right. 

Error  to  Circuit  Court,  Lenawee  County; 
Burton  Hart,  Judge. 

Action  by  William  Smalley  Daniels  against 
the  Page  Steel  &  Wire  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

Argued  before  STEERB,  O.  J.,  and 
MOOKE,  WIBST,  FELLOWS,  STONE, 
CLARK,  and  SHARPER  JJ. 

Baldwin  ft  Alexander,  of  Adrian,  for  ap- 
pellant. 

J.  N.  Sampson  and  Charles  L.  Robertson, 
both  of  Adrian,  for  appellee. . 

STONE,  J.  This  action  was  brought  to 
recover  certain  commissions  claimed  to  be 
due  the  plaintiff,  on  the  sale  of  windshields 
manufactured  by  the  defendant.  The  case 
was  tried  before  a  Jury,  which  returned  a 
verdict  for  the  plaintiff  for  upwards  of 
16,000.  The  trial  court,  having  reserved  the 
right  to  do  so,  set  aside  the  verdict  and  en- 
tered a  Judgment  for  defendant  of  no  cause 
of  action,  upon  the  grounds  that  there  was 


no  contract  relation  established  by  the  evi- 
dence, or  no  relation  of  debtor  and  creditor 
between  the  plaintiff  and  the  defendant,  and 
also  that  If  there  was  a  promise  to  pay  by 
this  defendant,  being  the  debt  of  another, 
it  would  have  to  be  In  writing,  under  the 
statute  of  frauda  The  idalntlfl  bas  brought 
the  case  here  by  writ  of  error. 

The  plalntlfl,  on  February  23,  1911,  was 
a  sales  agent  for  manufacturers,  and  the  de- 
fendant (then  known  as  the  Page  Woven 
Wire  Fence  Company),  with  offices  and  fac- 
tory located  at  Adrian,  Mich.,  was  engaged 
In  the  manufacture  of  windshields  for  auto- 
mobiles and  other  specialties.  On  or  about 
September  26,  1910,  the  defendant  entered 
Into  a  ocmtract  with  Oonover  ft  Roblascm, 
of  New  York  City,  giving  them  the  oxcloslTe 
sale  rights  of  all  windshields  manufactured 
by  the  def aidant,  and  agreed  to  pay  Conover 
&  Robinson  certain  commissions  on  all 
shields  manufactured  and  sold  by  defendant. 

Conover  ft  Robinson,  on  February  23,  1911, 
entered  into  a  contract  with  plaintiff,  by 
the  terms  of  which  plaintiff  was  given  the 
exclusive  sale  rights  of  all  shields  manufac- 
tured by  defendant,  his  territory  to  be  all  of 
the  United  States,  except  the  states  of  New 
Jersey  and  Connecticut,  and  that  part  Of 
New  Tork  state  defined  as  counties  along 
the  Hudson  river,  and  including  the  cities  of 
Albany  and  New  York.  This  agreement  be- 
tween Conover  ft  Robinson  and  the  plain- 
tiff also  contained  the  provision  that,  if 
10,000  shields  were  marketed  during  the 
first  year,  the  agreement  should  automatical- 
ly be  extended  for  the  second  year,  and  if 
a  minimum  of  26,000  shields  were  marketed 
the  second  year  it  should  remain  in  force 
for  the  third  year. 

Owing  to  the  fact  that  the  defendant  vras 
not  able  to  manufacture  and  deliver  shldds, 
plaintiff  was  not  given  the  opportunity  to 
sell  the  number  of  shields  mentioned  in  the 
contract,  and  this  fact  was  recognized  by 
Conover  ft  Robinson  and  the  defendant,  and 
It  was  agreed  that  plaintiff  should  be  given 
a  contract  for  a  second  year,  so  that  he 
might  have  the  advantage  of  the  work  he 
had  been  doing  during  the  first  year.  On 
the  14th  day  of  December,  1911,  plaintiff  was 
given  a  new  contract  by  Conover  ft  Robinson, 
spoken  of  as  "the  rider"  to  the  agreement 
of  February  23, 1911.  That  contract  was  as 
follows: 

"December  14,  1911. 
"Rider  to  Agreement  of  February  28,  1911, 
Signed  by  Signers  of  This. 
"The  term  of  this  agreement  shall  be  ex- 
tended to  December  1,  1912,  and  if  a  minimum 
uf  2,500  shields  have  been  shipped  b/  Page 
Woven  Wire  Fence  Company,  either  on  direct 
orders  or  those  sent  them  by  Smalley  Dan- 
iels' offices,  or  otherwise  sold,  then  the  ex- 
clusive selling  arrangement  with  Smalley  Dan- 
iels   shall   continue   for   os«   year   additional. 
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from  ■  December,  1912,  and  if  a  minlmnm  of 
10,000  has  been  eold  during  1913,  the  aelling 
agreement  shall  remain  in  force  during  1014. 

"In  consideration  of  Smalley  Daniels  main- 
taining an  office  in  Detroit,  Micb.,  after  March 
1,  1912,  for  the  purpose  of  attending  to  the 
factory  correspondence  as  pertains  to  the  sell- 
ing of  shields,  tre  agree  that  SmaHey  Daniels 
shall  have  full  10  per  cent,  commission  on  all 
shields  sold  or  shipped  by  Page  Woven  Wire 
Fence  Company  under  the  terms  of  our  eon- 
tract  with  them,  and  to  authorize  them  to  so 
pay  Smalley  Daniels  all  such  commissions  di- 
rect, Kdwin  K.  Conoyer. 
"Walter  W.  Robinson. 

"Accepted:     Smalley  Daniels." 

Tbis  last  agreement  was  read  over  and 
fUscnflsed  wltli  G.  M.  Lamb,  wbo  was  at  that 
time  general  manager  of  the  defendant  (but 
Just  vben  Is  left  uncertain  by  the  testimony), 
and  he  assented  to  the  arrangement.  For- 
aoant  to  the  agreement  made,  plaintiff  mov- 
ed his  oflSce  from  the  city  of  Boston  to  De- 
troit, and  in  every  way  carried  oat  the 
terms  of  Ids  agreement,  and  daring  the  first 
year  sold  more  than  2,600  shields  on  orders 
accepted  by  dofoidant,  so  that  the  agreement 
was  extended  tpi  the  year  1913. 

Immediately  after  plaintUI  entered  into 
the  rider  contract,  be  began  the  sale  of 
shields,  and  on  or  aboat  January  9,  1912, 
defendant  opened  an  account  with  plaintiff, 
on  which  they  credited  him  with  commis- 
sions due  on  windshields  sold,  and  charged 
him  with  cash  paid  to  him  by  reason  of  said 
commissions.  It  appears,  however,  that  this 
was  done  for  convenience,  and  at  the  request 
of  Conover  A  Robinson.  An  employ^  of  de- 
fendant, called  as  an  adverse  witness,  testi- 
fied: 

"In  the  years  1911,  1912,  and  1918  I  was 
occupying  the  same  position  with  the  Page 
Company  that  I  do  now,  as  head  of  the  audit- 
ing department  During  1912  and  1913  checks 
for  commissions  were  sent  direct  to  Mr.  Dan- 
iels as  they  became  due.  Checks  were  sent 
to  Smidley  Daniels  direct  at  the  request  of 
Oonover  &  Robinson,  as  a  matter  of  conven- 
ience, to  save  them  holding  an  office  some 
place.  If  we  sent  the  checks  to  them,  they 
would  have  to  turn  around  and  send  them  to 
Mr.  Daniels,  or  whoever  they  did  business 
with,  and  they  asked  us  to  do  their  bnsinesa 
in  that  respect." 

Referring  to  {he  account  the  witness  tes- 
tified: 

"Then  this  was  closed  by  throwing  it  all  to 
the  proper  account  of  Conover  &*  Robinson. 
All  debits  and  all  credits  were  then  transferred 
back  to  the  parent  account  of  Conover  & 
Robinson,  where  it  belonged." 

Plaintiff  continued  to  sell  shields  under 
his  ccmtract  during  the  years  1912  and  1913, 
until  defendant  claimed  that  plaintiff's  rights 
under  the  contract  had  expired,  by  reason 
of  the  fact  that  the  contract  between  de- 
fendant and  Conover  &  Robinson  had  been 
ended.    During  all  of  this  time  plaintiff  had 
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bees  conducting  all  correspondence  relattaig 
to  the  sale  of  shields  with  defendant,  and 
had  been  receiving  his  pay  for  commissloDs 
from  defendant,  according  to  the  terms  o£ 
the  rider  contract. 

In  the  summer  of  1913  plaintiff  was  at 
the  offices  of  defendant,  and  then  attempted 
to  adjust  the  balance  due  him  on  commis- 
stons,  at  which  time  defendant  submitted 
to  plaintiff  a  statement  which  showed  a 
baUmee  of  f  148  due  plaintiff  on  commission 
account.  Plaintiff  claimed  a  larger  amount 
wag  due  him,  and  therefore  no  settlement 
was  made.  In  1913  defendant,  according  to 
plaintiff's  testimony,  claimed  that  plaintiff's 
contract  was  not  in  effect  after  July,  be- 
cause Oonover  &  Robinson  could  not  make 
a  contract  with  plaintiff  for  a  longer  period 
of  time  than  defendant's  contract  was  in 
effect  with  Conover  &  Robinson,  and  that 
"that  relation  was  out  at  that  time;  that 
they  had  canceled  It"  The  terms  of  the  con- 
tract between  defendant  and  Conover  & 
Robinson,  do  not  appear  in  the  record. 

On  April  20,  1914,  Conover  &  Robinson 
sent  a  letter  to  the  defendant  to  the  follow- 
ing effect: 

"You  are  hereby  notified  that  any  and  all 
authority  ever  given  yon  by  the  undersigned, 
to  pay  direct  to  Mr.  Smalley  Daniels,  any  com- 
missions earned,  or  claimed  to  be  earned,  by 
him  on  account  of  the  sale  of  Boreas  wind- 
shields is  hereby  expressly  withdrawn,  and  you 
will  please  account  to  us  for  all  commissions 
on  sales,  as  per  terms  of  coutract  between 
yourselves  and  the  undersigned." 

To  this  letter  defendant,  on  AprU  23, 
1914,  replied  as  follows: 

"We  are  in  receipt  of  your  formal  with- 
drawal of  authority  to  pay  commissions  claim- 
ed by  Mr.  Smalley  Daniels  on  sales  of  Boreas 
windshields  direct  and  your  instructions  to 
deal  with  you  personally  in  this  matter,  as 
contemplated  in  the  contract  between  us.  We 
recognize  your  entire  right  to  take  this  ac- 
tion, and  shall  be  governed  accordingly,  but 
wish  to  inform  yon  that,  inasmuch  as  there 
exists  a  considerable  amount  of  shortages  in 
the  consignment  accounts  had  by  us  with  Mr. 
Daniels,  which  consignments  were  guaranteed 
by  yourselves,  and  inasmuch  as  your  with- 
drawal of  right  to  deal  direct  with  Mr.  Daniels 
deprives  us  of  any  opportunity  to  recoup  these 
charges  from  any  commissions  which  might 
otherwise  be  owing  Mr.  Daniels  on  account  of 
snoh  commissions  we  shall  hold  yon  respon- 
sible for  such  shortages  as  guarantors  of  those 
accounts,  and  shall  look  to  you  for  an  adjust- 
ment of  them." 

At  the  trial  It  was  the  claim  of  the  plain- 
tiff that  he  was  entitled  to  recover  from  de- 
fendant commissions  on  all  shields  sold  by 
defendant  during  the  years  1912  and  1913, 
and  that  defendant  had  agreed  to  pay  these 
commissions  to  plaintiff.  On  the  other  hand. 
It  was  the  claim  of  the  defendant  that  the 
relation  of  debtor  and  creditor  did  not  ex- 
ist between  plaintiff  and  def«idBnt,  and  that 
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defendant  had  no  contract  relation  what- 
ever  with  plaintiff.  Error  is  assigned  on  the 
action  of  the  trial  court  In  setting;  aside  the 
verdict  of  the  Jury  and  entering  a  Judgment 
for  defendant,  and  in  refusing  to  enter  Judg- 
ment for  plaintUf  on  the  verdict. 

[1]  The  salient  question  In  the  case  Is 
whether  or  not  there  was  a  contract  relation 
between  plaintiff  and  defendant,  or  whether 
the  relation  of  debtor  and  creditor  existed 
between  the  parties.  Under  the  contracts, 
the  debt,  if  any,  owing  to  plaintiff,  was  the 
debt  of  Conover  &  Robinson,  the  parties 
thereto.  We  have  carefully  read  and  con- 
sidered the  record,  and  have  searched  In 
vain  to  find  any  evidence  showing  contract 
relations  between  the  plaintiff  and  defend- 
ant, or  any  promise  or  agreement  on  the  part 
of  defendant  to  pay  the  plaintiff  any  money. 
Giving  the  plaintifTs  evidence  full  probative 
effect,  it  falls  tar  short  of  showing  any  con- 
tract relations  on  his  part  with  the  defend- 
ant, by  c(»itract  either  express  or  implied, 
and  we  are  unable  to  find  that  the  relation 
of  debtor  and  creditor  existed  between  them. 

The  defendant  was  not  a  party  to  either 
contract,  and  conceding,  wluit  does  not  ap- 
pear, that  Mr.  Lamb  had  authority  to  con- 
sent orally  to  the  terms  of  the  rider  agree- 
ment, such  consent  did  not  create  the  rela- 
tionsiilp  of  debtor  and  creditor  between  the 
plaintiff  and  defendant.  That  agreemoit 
provided  for  the  extending  of  the  original 
agreement,  tliat  further  extension  should 
be  made  upon  the  making  of  certain  speci- 
fied sales,  with  an  Increase  in  the  rate  of 
commission,  and  a  diange  In  the  manner  of 
payment.  (See  last  danse  of  rider  contract.) 
All  of  these  things  were  agreed  to  be  done 
by  the  plaintiff  and  Ck>nover  &  Robinson. 
Defendant  had  no  part  in  the  arrangement, 
other  tiian  to  consent  that  it  would  pay  the 
commissions  which  it  owed  under  its  con- 
tract with  (^nover  &  Robinson,  direct  to 
the  plaintiff,  instead  of  to  C!onover  &  Robin- 
son, for  convenience  of  the  parties.  As  is 
said  by  counsel  for  defendant : 

"It  was  a  mere  mechanical  act,  no  benefit 
was  to  be  ^rived  by  it  one  way  or  another, 
and  its  sole  authority  to  pay  commissions  to 
plaintiff  was  to  be  derived  from  Conover  & 
Robinson,  created  by  them  and  terminable  by 
them." 

The  defendant  was  not  Interested  in  the 
C<mover  &  Robinson  contract  with  the  plain- 
tlft.  The  defoidant  was  interested  in  its 
own  contract  with  Conover  &  Robinson.  The 
burden  was  on  Conover  &  Robinson  to  per- 
form their  contract  with  defendant,  to  its 
satisfaction,  whether  plaintiff  carried  out 
his  contract  with  Conover  &  Robinson  or 
not  The  conduct  of  the  parties  negatives 
the  claim  of  the  plaintiff.  Had  plaintiff,  at 
the  time,  Intended  to  look  to  defendant  for 
payment,  he  would  have  insisted  on  some- 


thing more  than  a  mere  verbal  a.eaeat,  so 
careful  was  he  to  have  his  contracts  In 
writing. 

[2]  It  Is  the  dalm  of  the  plaintiff  that  the 
rider  agreement,  and  the  assent,  amounted 
to  a  novation.  We  do  not  agree  with  this 
claim.  The  essential  elements  of  a  novation 
are  not  present  The  dedsiong  of  this  court 
upon  the  subject  of  novation  are  numerous. 
Many  of  the  earlier  cases  are  dted  In  Har- 
rlngton-Wiard  Co.  v.  Blomstrom  Co.,  166 
Mich.  276-287,  131  N.  W.  559.  See,  also, 
Gillett  V.  Ivory,  173  Mich.  444,  139  N.  W. 
53;  Stamp  Service  Co.  v.  Schermack,  179 
Mich.  266-274,  146  N.  W.  144,  Ann.  Cas. 
1915D,  287. 

We  find  no  evidence  to  show  that  dtf end- 
ant  consented  to  be  substituted  as  a  debtor 
of  plaintiff  In  the  place  and  stead  of  Con- 
over &  Robinson,  and  there  was  no  extinction 
of  the  obligation  it  owed  to  Cionover  &  Rob- 
inson, under  Its  contract  with  them,  nor  were 
their  relations  changed.  There  is  no  evi- 
dence that  the  plaintiff  ever  rdeased  Con- 
over &  Robinson  from  their  contract  rda- 
tloDS  with  him.  We  repeat  that  the  essen- 
tial elements  of  a  novation  are  wanting  here. 
The  subsequent  conduct  and  correspondence 
of  the  parties  and  of  Conover  &  Robinson 
are  all  Inconsistent  with  a  novation  or  a 
new  contract.  We  are  constrained  to  hold 
that  the  plaintiff  has  failed  to  make  out  a 
case  of  liability  of  defendant  and  that  the 
court  below  made  a  proper  disposition  of 
the  case. 

The  Judgment  of  the  drcult  court  la  there- 
fore affirmed. 


KOSCNICKI  V.  PERE  MARQUETTE  RY. 
CO.    (No.  78.) 

(Supreme  Court  of  Michigan.    Oct  S,  1921.) 

1.  Appeal  and  error  «=9l097(l)— Dedsloa  on 
former  appeal  law  of  case. 

Matters  of  law  determined  on  appeal  are 
the  law  of  the.  case  on  a  subsequent  appeal. 

2.  Appeal  and  error  •s>933( I)— Testimony  to 
be  considered  most  favorably  to  plaintiff  in 
reviewing  denial  of  new  trial  after  verdlot 
for  plaintiff. 

On  review  of  denial  of  new  trial  on  groand 
that  verdict  is  against  the  great  weight  of  the 
evidence,  {he  testimony  must  be  viewed  in  the 
light  most  favorable  to  the  plaintiff. 

Error  to  Circuit  Court  Manistee  County; 
Hal.  L.  (3ntler,  Judge. 

Action  by  Frank  Eoscnickl  against  the 
Pere  Marquette  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 
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Argned  before  STEERE,  O.  J.,  and 
MOORE,  FBLLOWS,  WIBST,  STONE, 
OLARK,  BIRD,  and  SHARPE,  JJ. 

Parker,  Shields  k  Seaton,  of  Detnrft 
(Cliarles  N.  Belcher,  of  Manistee,  of  counsel), 
for  appellant 

Howard  L.  Campbell  and  Thomas  Smarth- 
walte^  both  of  Manistee^  for  apipellee. 

MOORB,  J.  This  Is  a  peruxial  Injury 
case.  It  comes  to  this  conrt  for  the  second 
time.  The  opinion  of  the  coiirt  will  be  fonnd 
In  206  Mich.  387,  171  N.  W.  354.  Since  then 
the  case  has  been  twice  tried.  One  trial 
resulted  In  a  disagreement  of  the  Jury;  the 
other,  a  Judgment  in  favor  of  the  plaintiff 
for  $2,250.  From  this  Judgment  defendant 
has  brought  the  case  here  by  writ  of  error. 

Upon  the  first  trial  the  circuit  Judge  di- 
rected a  Terdlct  in  favor  of  the  defendant 
This  conrt  reversed  that  case.  A  reading  of 
the  opinion  in  205  Mich.  887,  171  N.  W.  354, 
wiU  show  why  this  court  reversed  the  case, 
and  will  also  make  a  long  statement  of  facts 
now  Tinnecessary.  Upon  the  last  trial,  at  the 
close  of  all  the  testimony,  the  following  oc- 
curred: 

"ISr.  Shields:  If  the  court  please,  I  move 
that  the  court  direct  a  verdict  in  tUa  case  in 
favor  of  the  defendant  on  the  groaiida:  First, 
under  the  pleadings  and  proofs  in  this  case, 
the  plaintiff  has  failed  to  make  oat  a  case 
which  should  be  submitted  to  the  jury;  sec- 
ond, no  actionable  negligence  £as  been  prov- 
en; third,  tiie  plafaitifl  is  guilty  of  contributory 
negligence  as  a  matter  of  law;  foortb,  the 
plaintiff  has  not  sustained  the  burden  of  prov- 
ing the  negligence  alleged,  and  that  the  dam- 
ages sustained  by  the  plaintiff  was  the  proxi- 
mate result  of  the  blowing  of  the  whistle. 

"The  Court:  I  will  take  the  motion  under 
advisement 

■^r.  Shields;  I  reiinest  that  the  following 
special  question  be  submitted  to  the  jury,  your 
honor:  Q.  Was  the  locomotive  whistle  sonnd- 
ed  at  the  whistling  post? 

"The  Court:  What  do  you  say  about  this, 
Mr.  Smurth waits? 

"Mr.  Smurthwaite:  I  object  to  it  as  Imma- 
terial. 

'TThe  Court;  It  wOl  be  denied,  on  the  ground 
it  does  not  caD  for  a  finding  on  •  question  of 
fact  whkdi  te  eondnrfve  of  the  real  issue  in- 
v<dved  In  the  case." 

Later  Ote  trial  Judge  gave  the  case  to  the 
Jury  In  a  carefully  prepared  written  charge, 
wUCb  had  been  submitted  to  the  counsel 
for  both  parties  and  had  their  approval 
As  already  stated,  a  verdict  for  $2,260  was 
rendored  in  favor  of  the  idalntlfl.  A  motloo 
was  made  for  a  new  trial  npon  substantially 
the  same  grounds  stated  In  the  motion  for 
a  directed  verdict  The  motion  was  over- 
ruled. Gonnsel  for  the  appellant  now  pre- 
sent the  some  questions  that  were  presented 
to  the  trial  ooort  in  the  motions  for  a  di- 
rected verdict  and  a  new  trial. 


The  first  question  we  will  consider  is: 
Did  the  plaintiff  make  the  case  alleged  in 
the  declaration?   Counsel  say  in  their  brief : 

"The  declaration  in  this  case  alleges  a  cause 
of  action  against  Panl  King  and  Dudley  Wa- 
ters, as  receivers  of  the  Pere  Marquette  Rail- 
road Company,  and  alleges  further  that  the 
Pere  Marquette  Railway  Company,  the  de- 
fendant in  this  case,  assumed  the  liabilitieB 
and  obligations  of  said  railroad  company  that 
caused  the  injury  complained  of  on  account  of 
which  this  s^it  is  instituted.  "Not  a  single 
word  of  testimony  was  offered  at  the  trial  to 
prove  that  the  Pere  Marquette  Railway  Com- 
pany, the  defendant  assumed  liability  for  this 
tort,  committed  while  the  properties  of  the 
Pere  Marquette  Railroad  company  were  being 
operated  by  the  receivers  appointed  by  the 
United  States  court" 

This  question  was  first  presented  In  the 
notice  attached  to  the  plea  of  the  general 
issue.    Counsel  for  the  appellee  say: 

"On  October  26,  1017,  counsel  for  plaintiff 
served  notice  of  the  hearing  of  the  motion  for 
the  determination,  by  the  court  of  the  matters 
set  forth  in  the  defendant's  plea  and  notice  of 
want  of  jurisdiction  of  this  court  to  hear  and 
determine  this  cause.  This  motion  came  on 
to  be  beard  on  the  first  day  of  the  next  term 
of  the  dncuit  court  for  Manistee  county,  at 
which  time  the  final  decree  of  the  District 
Court  of  the  United  States,  within  and  for  the 
Eastern  District  of  Michigan,  Southern  Divi- 
sion, in  the  case  of  American  Brake  Shoe  & 
Foundry  Company,  Plaintiff,  v.  Pere  Marquette 
Railroad  Company,  in  Equity,  No.  5467,  dated 
January  29,  1917,  was  introduced  in  evidence, 
from  which  it  appeared  that  on  said  29th  day 
of  January,  1917,  the  said  final  decree  was  made 
and  entered  in  said  federal  court  and  by  its 
terms  the  purchaser  of  the  said  railroad  prop- 
erties, who  were  incorporated  as  the  present 
defendant  corporation,  assumed  all  liabilities 
of  said  defendant  corporation,  which  arose 
after  the  date  of  said  decree. 

"The  circuit  court  for  the  county  of  Manis- 
tee, after  hearing  the  motion  and  the  argu- 
ments of  counsel  on  both  sides,  overruled  the 
special  notice,  which  was  in  the  nature  of  a 
plea  in  abatement  under  the  former  practice,, 
held  that  the  liability  in  this  case,  if  any,  was 
that  of  the  defendant,  and  ordered  the  defend- 
ant to  prepare  for  the  trial  of  the  cause.  The 
proceedings  and  ruling  of  the  court  appear  in 
the  record  at  page  14.  It  was  thus  adjudi- 
cated and  determined  by  the  trial  court  in  this 
case,  as  a  question  of  law,  that  the  cause  of 
action  set  forth  in  the  declaration  occnrred 
after  the  making  and  entering  of  said  final  de- 
cree, which  expressly  made  the  liability  that  of 
the  defendant  in  this  cause,  and  thus  estab- 
lished as  the  law  of  this  case." 

[1]  This  action  was  taken  before  the  case 
came  here  the  first  time.  If  the  point  wa.<i 
well  taken,  this  court  could  not  well  reverse 
the  case  and  direct  a  new  trial,  as  it  did 
In  fact  Did  the  court  err  in  overruling  the 
motion  for  a  new  trial  because  the  verdict 
was  against  the  great  weight  of  the  evi- 
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dence.  That  question  was  not  passed  upon 
because  of  the  condition  of  the  record  when 
the  case  was  bere  before.  It  Is  properly 
presented  now. 

[2]  In  a  motion  of  this  character  we  must 
view  the  testimony  In  the  light  most  favor* 
able  to  the  plaintiff.  Benjamin  v.  McOraw, 
208  Mich.  81,  176  N.  W.  394.  In  giving  his 
reasons  for  refusing  a  new  trial  the  Judge 
said  in  part: 

"A  new  trial  will  be  granted,  where  the  ver- 
dict is  plainly,  manifestly,  palpably,  clearly,  de- 
cidedly, or  strongly  against  the  evidence  or  the 
weight  of  evidence.  Where  the  verdict  is  so 
strongly  against  the  weight  of  the  evidence  as 
to  shock  the  conrt's  sense  of  Justice,  or  indi- 
cate that  the  jury  were  influenced  by  passion, 
prejudice,  or  other  improper  motive,  a  new 
trial  will  presumably  be  granted  in  any  juris- 
diction. •  •  ♦  Yet  It  Is  generally  held  an 
invasion  of  the  province  of  the  jury  to  set  aside 
a  verdict  that  is  not  clearly  or  decidedly 
against  the  evidence,  or  the  weight  of  the  evi- 
dence. It  is  usaally  held  that  a  new  trial 
should  not  be  granted  because  the  verdict  ap- 
pears to  be  against  the  mere  preponderance  of 
the  evidence,  or  merely  because  the  trial  judge 
would  probably  have  reached  a  conclusion  dif- 
ferent from  that  of  the  jury.  Where  the  evi- 
dence ^as  so  conflicting  that  different  persons 
might  honestly  and  intelligently  have  formed 
different  condusions  therefrom,  the  verdict 
should  stand.  •  •  •  See  Cyc.  820-930 ;  Kice 
V.  Mich.  By.  Co.,  208  Mich.  142,  176  N.  W. 
464;  In  re  Mclntyre  Estate,  160  Mich.  117, 
126  N.  W.  61;  Flshleigh  v.  D.  U.  B.,  205  Mich. 
167,  171  N.  W.  649;  CDell  ▼.  Straith,  208 
Mich.  609.  176  N.  W.  441;  Druck  v.  Antrim 
Co.,  177  Mich.  364-374,  143  N.  W.  59;  Pachu- 
csynskl  v.  By.  Co.,  202  Mich.  694,  168  N.  W. 
418. 

"The  case  of  Fishlelgh  v.  D.  V.  B.,  206  Mich. 
161  [171  N.  W.  6491,  will  be  found  a  very  in- 
structive case  upon  the  questions  as  to  wheth- 
er the  verdict  was  against  the  weight  of  the 
evidence  or  excessive.  Mr.  Justice  Fellows,  in 
a  very  well  considered  opinion,  drcumscribed 
the  rights  and  limitations  of  courts  to  substi- 
tute their  judgment  for  that  of  the  Jury,  the 
triers  of  the  facts.  •  *  •  After  a  very  care- 
ful reading  of  the  authorities  above  dted,  I 
am  unable  to  say  that  the  verdict  should  be 
disturbed  as  being  against  the  weight  of  the 
evidence  or  as  being  excessive." 

The  case  has  been  tried  three  times.  If 
because  of  the  case  then  presented  by  the 
record  we  ftotind  It  onr  duty  to  set  aside  a 
directed  verdict,  we  think  It  should  not  be 
said  upon  this  record  that  tbe  Jndge  erred 
in  not  directing  a  verdict  for  the  defendant. 

The  other  assignments  of  error  have  been 
examined,  but  will  not  be  discussed.  The 
case  was  carefully  tried.  It  was  submitted 
to  the  Jury  in  a  charge  covering  more  than 
16  printed  pages  in  the  record,  which  had 
the  approval  of  counsel  before  it  was  given. 
We  find  no  reversible  error. 

Tbe  judgment  is  affirmed,  with  costs  to 
the  plaintiff. 


ANDREW  C.  8ISMAN  CO.  V.  MILLER  et  al. 
(NS.  40.) 

(Supreme  Gonrt  of  Michigan.   Oct  8,  1821.) 

Appeal  and  error  <3=:>I0II(I)— FlmHsg  of  fact 
by  court  on  confllotlng  evidence  not  dlsturli- 
ed  on  appeal. 
On  conflicting  evidence  the  finding  of  the 
trial  court  that  the  contract  for  repairs  on  de- 
fendant's building  was  made  with  plaintifl,  seek- 
ing to  enforce  a  mechanic's  lien,  and  not  with  a 
third  person,  and  that  plaintiff  duly  perfected  its 
lien,  will  not  be  disturbed  on  appeal. 

Appeal  from  Circuit  Court,  Wayne  County, 
Is  Chancery ;  Charles  B.  Colllngwood,  Judge. 

Salt  by  tbe  Andrew  G.  Sisnian  Company 
against  W.  H.  Miller  and  others  to  enforce  a 
mechanic's  lien.  E^m  a  decree  for  plaintifl, 
defendant  Miller  ^peals.    Afllrmed. 

Argued  before  STEEBB,  O.  J.,  and 
MOOBB,  FHLIX>WS,  WIBST,  STONE, 
CLABK,  BIBD,  and  8HABPE,  JJ. 

Denby,  Kennedy  &  O'Brien,  of  Detroit,  for 
appellant. 
Percy  W.  Grose,  of  Detroit,  for  appellee. 

STONE,  J.  This  case  is  here  upon  the 
appeal  of  the  defendant  WiUlam  H.  Miller 
from  a  decree  for  plaintiff  for  $2,100.26.  The 
sworn  bill  of  complaint  was  filed  July  18, 
1917,  to  enforce  a  mechanic's  lien  against  tbe 
leasehold  Interest  of  defendant  Miller  in  the 
premises  described  in  the  bill  of  complaint. 
The  lien  claim  arises  under  tbe  following 
drcumstances: 

The  defendant  Harriet  B.  Wbitbeck  is  tbe 
owner,  and  defendant  MUler  has  a  leasehold 
interest  in  said  premises,  which  interest  com- 
menced May  1,  1911,  and  expires  May  1, 
1031.  Tbe  premises  are  generally  known  and 
described  as  the  "Miller  BuUding,"  Detroit, 
Mich.  PlalntUr,  a  Michigan  coi^oration, 
was  for  some  years  engaged  in  the  general 
contracting  and  building  business  In  Detroit, 
first  under  the  name  of  Schmied-Sisman  Com- 
pany, and  later  under  the  name  of  Andrew  G. 
Slsman  Company.  At  the  time  the  work  com- 
menced, for  which  a  lien  la  claimed,  plaintiff 
was  operating  under  the  name  of  Sciunled- 
Slsman  Company,  and  thereafter,  and  before 
the  filing  of  the  bill,  its  name  was  changed. 

Owing  to  the  Irreconcilable  conflict  in  the 
testimony,  it  is  difficult  to  state  more  than 
the  dalm  of  the  parties  as  to  the  facts  in  the 
casa  It  is  the  claim  of  the  plaintiff,  support- 
ed by  testimony,  that  one  Hanr  L.  Hulbert^ 
during  tbe  year  1916  and  for  years  prior 
thereto,  was  employed  as  an  outside  superin- 
tendent for  the  plaintiff;  and  one  Qeorge  D. 
Hulbort,  his  brother,  was  at  or  about  tbe 
same  time  an  architect  in  Detroit,  having  had 
an  ofllce  at  one  time  in  tbe  Miller  Building. 
Prior  to  and  in  1916  defendant  Miller  had 
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emploTed  Cteorgs  D.  Hnlbert  as  an  architect. '  slat  George  D.  Hnlbert  with  workmen  and 
In  June,  1916,  Georg«  D.  Hnlbert,  as  architect  l  materials,  thereby  giving  George  D.  Bulbert 


for  defendant  Miller,  ordered  certain  labor 
and  materials  from  the  plaintiff  for  the  re- 
pair of  the  Miner  Building,  and  snch  labor 
and  materials  were  furnished  by  the  plalntUT, 
under  the  supervision  of  George  D.  Hnlbert, 
prior  to  July  6,  1916. 

On  July  6, 1916,  a  fire  occurred  in  the  said 
Miller  Bonding,  resulting  in  considerable 
damage  thereto.  The  plalntlfl  at  that  time 
was  engaged  in  making  a  specialty  of  fire 
losses,  appraising  the  loss  and  repairing  dam- 
ages. Harry  t.  Hulbert,  plaintiff's  superin- 
tendent, was  told  by  George  D.  Hnlbert  that 
defendant  Miller  wanted  to  see  him,  and  ac- 
cordingly Harry  L.  Hulbert  met  defendant 
Miller,  and  was  requested  by  the  latter  to  act 
as  an  appraiser  for  defendant  Miller  in  deter- 
mining the  amount  of  the  fire  loss,  and  Harry 


an  opportunity  "to  get  on  his  feet" 

It  appears  in  evidence  that  the  appraisal 

was  completed  July  7th,  and  >on  the  same 

day  George  D.  Hulbert  wrote  a  letter  to  the 

plaintiff,  and  sent  a  copy  of  the  same  to 

I  defendant  Miller: 


"Phones:    Maine  412S, 

"Res.  East  1182-M. 

"George  D.  Hulbert,  Architect  and  Engineer, 

820  Broadway  Market  BIdg.,  Detroit, 

Michigan. 

"July  7,  1916. 
"Schmied-SiBman  Co.,  285  Beanfait,  Detroit, 
Michigan— Gentlemen:  You  will  please  pro- 
ceed to  tumi'sh  all  labor  and  material  required 
to  make  the  necessary  repairs  and  alterations, 
etc.,  required  in  a  six-story  brick  building  lo- 

^ , ^    cated  on  the  comer  of  State  and  Shelby  streets, 

L.  HnlbeitwaB  adied  by  defaidiint  MUlerhow  !  *"^  ^^^^  xaHer  lease  by  Wni.  H.  Miller,  aU  to 


much  the  plaintiff  would  charge  for  tho  setr- 
Ices  of  Harry  L.  Hulbert  in  making  an  ap- 


be  done  on  a  time  and  material  basis.  All  ma- 
terials to  be  charged  net  plus  10  and  10;  dl 
labor  to  be  charged  net  at  yonr  sdtedolcd  rate; 


pralsal  of  the  loss.  He  advised  defendant  I  ^  ^ais  to  be  rendered  to  this  office  semlmonth 
MlUer  that  plaintiff  generally  charged  $60  to  !  ly.  You  will  instruct  yonr  foreman  to  keep 
$100  to  make  an  appraisal,  but  that,  in  the  ;  for  the  benefit  of  this  office  time-cards,  which  I 
event  that  the  work  of  repairing  the  building  i  will  fnrnish.  These  cards  to  be  delivered  to 
was  done  by  the  plaintiff,  it  would  make  no  |  me  weekly. 

charge  for  his  services  as  an  appraiser.    Fol-  |        "Very  truly  yours,  Geo.  D.  Hulbert. 

lowing  this,  at  the  direction  of  defendant  1  "Note  to  the  Owner: 

MiUer,  Harry  I*  Hulbert  acted  as  an  api^ais-     ,  ['  *f «  *''<'3i_'^°"  "•'^pe^'  '^^  ?<"» approv- 
er on  hrtialf  of  defendant   Miller  without ;  »*  ''"^  '"'^^  ^^^^  °®«  »*  °°"6'dh*0" 
charge,  and  with  the  appraiser  appointed  on  i  <>.    .    .  u. 


behalf  of  the  insurance  company,  determined 
the  amount  which  the  insurance  company 
should  pay  to  Miller  under  the  policies,  which 
was  $3,936.52.  Soon  after  defendant  MiUer  re- 
quested plaintiff,  through  Harry  L.  Hulbert, 
to  take  a  contract  to  repair  tlie  loss,  for  the 
same  amount  as  was  allowed  by  the  apprais- 
ers;  but  Miller  was  then  informed  that,  be- 


FoUowbig  the  receipt  of  this  letter  the 
plaintiff  wrote  a  letter  to  William  H.  Miller 
as  follows: 

"Ziouis  O.  Schmied,  President. 

"Andrew  S.  Sisman,  'V^ce  Pres.— Trees. 
"Schmled-Sisman  Company,  Builders. 

"Phone  Bast  2916. 


cauae  parties  In  making  repairs  oftm  want-   "Lumber,  Lath,  Interior  Wood  Trim,  General 


ed  extra  things  done,  plaintiff  would  not  take 
a  contract  on  a  fire  loss  at  a  definite  amount, 
but  that  plaintiff  would  take  the  job  on  a 
time  and  material  basis,  plus  10  and  10. 
Defendant  Miller,  in  reply,  told  Harry  L. 
Hulbert  that  he  would  like  to  have  the  plain- 
tiff do  the  work,  and  also  said  that  he  (MiUer) 
would  have  George  D.  Hulbert  prepare  cer- 
tain drawings  for  partitions  and  changes,  and 
later  plaintiff  was  furnished  with  such  draw- 
ings, and  George  D.  Hulbert  advised  Harry 
L.  Hulbert  that  Miller  had  instructed  him  to 
let  plaintiff  have  the  work.  It  may  be  well  to 
say  here  that  defendant  Miller  denies  this 
claimed  arrangement.  He  claims  that  he  said 
to   Harry  L.  Hulbert  that  he  (Miller)  had 


Factory  Work.  387-401  Beaufait  Avenue. 
"Detroit,  Mich.,  July  12,  1916. 

"Wm.  H.  MUler,  Cor.  SUte  &  Shelby  Sts., 
Detroit,  Mich.— Dear  Sir:  We  are  in  receipt 
of  the  follotring  order  from  Mr.  Geo.  D.  Hul- 
bert, your  architect,  and  are  pleased  to  accept 
the  same: 

"Ton  will  please  proceed  to  furnish  all  la- 
bor and  material  required  to  make  the  neces- 
sary repairs  and  alterations,  etc.,  required  in  a 
six-story  brick  building  located  on  the  corner  of 
State  and  Shelby  streets,  and  held  under  lease 
by  Wm.  H.  Miller,  all  to  be  done  on  a  time  and 
material  basis.  All  material  is  to  be  charged 
net  plus  10  and  10;  all  labor  to  be  charged  net 
at  your  scheduled  rate;  all  bills  to  be  rendered 
to   this  office  semimonthly.    Tou  will   instruct 


made  up  his  mind  to  have  the  plaintiff  do  j  your  foreman  to  keep  for  the  benefit  of  this 


the  work,  and  gave  as  a  reason  that,  while 
he  aid  not  know  the  firm,  he  knew  them  as 
large  contractors,  but  that  Harry  L.  Hulbert 
said  to  him  that  the  plaintiff  was  pretty 
busy ;  that  it  was  their  busy  time,  and  they 
were  short  of  workmen  and  foremen;  and 
that  be  (Miller)  should  give  the  contract  to 
Georxe  D.  Hnlbert,  and  plaintiff  would  as- 


officc  time-cards  which  I  will  furnish.    These 
cards  to  be  delivered  to  me  weekly,' 

"We  thark  you  for  this  order  and  wDl  make 
every  effort  to  serve  you  to  the  very  best  of 
our  ability.       Very  truly  yours, 
"W.C.B.-T.  Schmied-Sisman  Go." 

No  reply  was  made  to  this  letter  by  de- 
fendant  Miller,    and    Immediately   plaintiff 
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commenced  famishing  materials  and  employ- 
ing workmen  In  remodeling  and  repairing  the 
building,  furnishing  labor  and  materials  to 
the  amount  of  $3,999.41,  upon  which  pay- 
ments of  12,081.50  were  made,  leaylng  a  bal- 
ance, as  claimed  by  the  plaintiff,  of  $1,917.91, 
for  which  a  claim  of  li&i  was  filed  on  De- 
cember 13, 1916. 

It  is  the  claim  of  plaintiff  that  the  work 
progressed  from  early  in  July,  and  was  final- 
ly completed  on  the  14th  day  of  October,  and 
that  during  this  entire  period  detailed  in- 
voices of  the  charges  made  against  the  de- 
fendant Miller  were  from  time  to  time  mailed 
to  him  at  his  address.  While  the  work  pro- 
gressed the  plaintiff  had  Its  superintendent, 
foreman,  and  employes  on  the  Jol^  and  it 
aj^ears  that  defendant  Miller  was  on  the  Job 
frequently;  that  he  met  the  superintendent 
of  the  plaintiff,  who  received  directions  from 
Miller,  and  talked  with  Miller  about  the  prog- 
ress of  the  work;  and  the  superintendent, 
when  on  the  Job,  on  one  occasion  asked  Miller 
for  a  payment  of  $1,000  on  account. 

On  November  10,  1916,  George  D.  Hnlbert 
issued  a  certificate  or  statement,  addressed 
to  defendant  Miller,  containing  the  following 
language: 

"I  have  this  day  given  to  Messrs.  Schmled- 
Sisman  Co.  my  certificate  for  one  thousand 
eight  hundred  and  lixty-nine  dollars  and  fifty- 
two  cents  ($1,869.52),  this  being  the  balance  of 
their  claim  against  said  building,  and  they  state 
that  it  must  be  paid  at  once  in  order  to  free 
your  building  from  liens." 

On  November  IS,  1916,  the  plaintiff  receiv- 
ed a  letter  from  the  attorneys  of  defendant 
Miller,  In  which,  after  quoting  the  above 
language  of  George  D.  Hulbert,  they  say: 

"There  is  a  complete  statement  in  the  file 
by  Mr.  Hulbert,  showing  that  on  September 
26th  there  was  due  Schmied-Sisman  Co.  a 
balance  of  $1,267.87.  Since  that  date  Mr.  Mil- 
ler has  paid  the  additional  sum  of  $1,150  on 
your  account.  Since  September  26th  no  addi- 
tional work  has  been  done,  and  it  is  very  diffi- 
cult to  understand  how  there  could  be  a  bal- 
ance in  yonr  favor  in  excess  of  $117.37.  We 
are  informed  by  Mr.  Miller  that  he  stands  ready 
to  pay  the  snm  of  $117.37,  the  correct  bal- 
ance dae  you." 

It  is  a  significant  fact  that  no  dalm  was 
made  in  this  letter  that  George  D.  Hulbert 
was  the  original  contractor,  and  plaintiff  a 
subcontractor,  as  is  now  claimed.  When  the 
bill  was  filed,  defendant  Miller  answered. 
There  was  a  general  denial  of  the  allegations 
of  the  bill,  but  no  claim  was  made  that  plain- 
tiff was  a  suhcontiactor,  and  George  D.  Hul- 
bert the  principal  contractor.  The  position 
and  claims  of  the  defendant  Miller  are  well 
stated  by  lilB  counsel  at  the  bearing,  as  fol- 
lows: 

"Our  case  will  be — we  expect  to  show  that 
this  work  was  not  done,  if  any  work  was  done, 
by  the  Siaman  Company.  It  was  not  done  in 
pursuance  of  any  contract  between  the  Sisman 


Company  and  W.  H.  Miller,  or  anybody  author- 
ised by  him  to  make  a  contract  for  him  witii 
the  Sisman  Company;  that  W.  H.  Miller  had  a 
contract  to  do  all  this  work  with  George  D.  Hul- 
bert, and  that  he  p^d  George  D.  Hulbert,  and 
that,  with  the  exception  of  about  $117,  the  job 
has  been  completely  paid  for  by  W.  H.  Miller; 
that  this  letter  of  July  12th,  which  was  writ- 
ten by  the  Sisman  Company,  was  brought  to  the 
attention  of  the  Sisman  Company,  and  it  was 
stated  by  those  in  authority  in  the  Sisman  Com- 
pany that  they  did  have  a  misnnderstutding  as 
to  what  the  matter  was,  but  that  about  the 
time  the  work  started  those  in  authority  admit- 
ted that  they  were  doing  the  work  for  George 
D.  Hulbert,  and  that  they  expected  to  look  to 
him  for  their  pay,  and  that  they  understood 
that  they  had  no  contract  of  any  kind  with  W. 
H.  MiUer." 

It  should  be  said  that  there  was  testimony 
in  support  of  the  claim  of  defendant  Miller. 
The  claims  of  defendant  MiUer  may  be  stat- 
ed to  be  that  the  amount  of  labor  and  materi- 
al was  not  properly  or  adequately  proved; 
that  the  plaintiff  was  not  the  principal  con- 
tractor, but  was  a  subcontractor ;  that  lilaln- 
tiff  has  not  maintained  a  cause  ot  action  un- 
der the  Medianic's  Lien  Law  (Comp.  Laws, 
H  14796-14840);  and  all  of  these  questions 
are  argued  at  great  length. 

The  questions  presented  are  mainly  ques- 
tions of  fact.  There  was  much  conflicting 
testimony.  In  fact,  it  Is  seldom  that  so  much 
conflicting  and  irreconcilable  testimony  is 
found  in  a  record.  It  is  a  case  where  the 
circuit  Judge,  who  heard  and  saw  the  wit- 
nesses testify,  has  a  peculiar  advantage  over 
an  appellate  court.  We  shall  not  discuss  the 
testimony  in  detalL  We  have  read  and  con- 
sidered the  record  with  care,  and  are  con- 
strained to  agree  with  the  result  reached 
by  the  trial  court  The  opinion  of  the  trial 
court  is  contained  In  the  record.  We  quote 
with  approval  from  it  as  follows: 

"Defendant  denies  that  there  was  a  contract 
with  plaintiff,  denies  that  George  D.  Hulbert 
was  bis  architect  or  agent,  but  alleges  that  the 
contract  was  made  with  George  D.  Hulbert. 
Defendant  further  alleges  that  there  was  a  fail- 
ure to  comply  with  the  provisions  of  the  stat- 
ute relative  to  medianics*  liens,  inasmuch  as 
no  sworn  statement  was  filed  according  to  stat- 
utory requirement,  and  that  the  last  ot  the  labor 
performed  or  material  furnished  was  prior  to 
October  14,  1016.  The  tesUmony  regarding  the 
making  of  the  contract  is  in  hopeless  conflict, 
and  cannot  be  reconciled.  The  testimony  of 
George  D.  Hnlbert  would,  if  he  told  the  truth, 
have  been  of  great  valae;  but  both  sides  ad- 
mitted that  he  could  not  be  brought  into  court. 
*  *  *  A  letter  written  by  George  D.  Hul- 
bert and  the  answer  of  the  Andrew  C.  Sisman 
Company  constitute  a  valid  contract,  when  tak- 
en in  connection  with  the  fact  that  the  repairs 
were  started,  carried  on,  and  finished,  with  la- 
bor and  material  and  supervision  furnished  by 
said  company,  with  the  knowledge  of  both  W. 
H.  Miller,  defendant,  and  George  D.  Hnlbert. 
It  is  at  this  point  that  the  testimony  given  by 
the  plaintiff  cannot  be  squared  with  that  given 
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by  defendant  naintUPa  claim  la  baaed  on  the 
fact  that  Oeorga  D.  Hnlbert  wag  acting  aa  ar- 
chitect and  agent  for  defendant  W.  H.  Miller. 
Defendant  Miller  claima  that  he  did  not  en* 
gage  or  employ  George  D.  Hulbert  as  architect 
or  agent  in  this  matter,  but  that  in  the  presence 
of  Harrjr  Hnlbert  he  made  a  contract  vrith 
George  D.  Hnlbert  to  repair  said  bnSding  for 
the  amonnt  of  the  award,  via.  $3,936.62. 

"There  ia  no  evidence  that  George  D.  Hnl- 
bert had  ever  had  any  experience  aa  a  contrac- 
tor, or  that  he  poeaeaaed  the  necessary  eqnip- 
meikt  or  credit.  There  is  no  evidence  to  show 
that  George  D.  Hnlbert  at  any  time  considered 
himself  a  contractor,  bnt  there  ia  evidence  to 
show  that  he  considered  himself  as  an  archi- 
tect or  agent.  There  is  no  evidence  to  show 
that  the  plaintiff,  the  Sisman  Company,  ever 
considered  themselves  anything  or  other  than 
the  principal  contractor  on  the  job,  and  re- 
spoosible  to  Miller  or  his  agent.  Here  is  no 
evidence  to  show  that  the  plaintiif,  the  Sisman 
Oompaay,  ever  cmisidered  George  D.  Hnlbert 
as  KCting  in  any  other  capacity  than  ardiitect  or 
agent  of  defendant  Miller.  The  fact  that  de- 
fendant Miller  spent  so  little  time  on  the  job 
would  indicate  either  that  he  had  great  con- 
fidence in  Us  contractor,  or  that  he  had  an 
agent  or  representative  on  the  job,  or  both. 
Mter  the  job  was  completed,  and  while  the 
matter  was  in  controversy,  defendant  Miller, 
by  hia  attorney,  wrote  a  letter  to  the  Sisman 
Company,  in  wUch  no  attempt  was  made  to 
deny  that  the  contract  was  mtered  into  be- 
tween Miller  and  the  ^man  Company,  and 
performed  by  the  said  Sisman  Company.  These 
facts,  combined  with  the  fact  that  it  seems 
absnrd  that  Harry  L.  Hulbert  shonid  forfeit 
his  fee  aa  an  adjuster,  and  deceive  the  company 
by  whom  he  was  employed,  for  the  purpose  of 
giving  his  brother  George  D.  Hnlbert  a  con- 
tract, at  a  price  which  promised  to  yield  at  best 
bot  a  small  profit,  are  significant.  A  fair  pre- 
ponderance of  all  the  evidence  convinces  the 
conrt  that  a  contract  was  entered  into  between 
W.  H.  Miller,  defendant,  by  George  Z>.  Hulbert, 
hia  agent,  and  the  plaintiff,  Andrew  C.  Sisman 
Company,  to  repair,  remodel,  and  alter  said 
premises  on  a  so-called  time  and  material  basis. 
Having  decided  the  question  of  contract,  it 
remains  to  consider  whether  there  Is  evidence 
which  proves  that  the  provisions  of  the  statute 
relating  to  mechanic's  liens  were  followed. 
niere  can  be  no  disagreement  with  the  law  as 
dted  in  brief  of  defendant's  attorneys.  The 
question  is:  'Do  the  facts  as  proved  by  the 
evidence  satisfy  the  court  that  there  was  a 
compliance  with  the  law?'  *  •  •  Under  all 
the  evidence  in  this  case  the  court  finds  that,  in 
regard  to  famishing  a  sworn  statement,  and  in 
regard  to  proof  as  to  the  last  date  on  which 
material  and  labor  were  furnished,  there  was 
a  compliance  with  the  law  sufficient  to  maintain 
the  lien.  It  follows  that  a  decree  will  be  .sign- 
ed by  wbidi  the  plaiatiff,  the  Andrew  C.  Sisman 
Company,  shall  receive  the  amount  of  their  lien 
with  interest," 

Pending  the  hearing  the  bill  was  dismissed 
as  to  tbe  defendant  W.  H.  Miller  Company. 
Tb«  decree  belov  is  afiirmed,  with  costs  to 


HUNT  V.  8TR0MBERQ  MOTOR  DEVICES 
CO.    (No.  90.) 

(Supreme  Court  of  Michigan.    Oct.  8,  1821.) 

CorporitloBs  «=9432(I2)— Efidonee  held  to 
show  prina  faole  appareat  power  In  director 
to  employ  maaager  of  branch  offlco. 
Evidence  that  O.,  a  director,  vice  presi- 
dent, and  treasurer  of  defendant  corporation, 
and  in  charge  of  its  sales  department,  in  which, 
as  manager  of  a  branch  office,  plaintiff  had 
been  employed  for  three  years,  under  con- 
tracts made  with  0.,  told  plaintiff,  towai^ds  the 
end  of  the  third  year,  that  he  no  longer  bad 
power  to  hire  him,  that  the  power  had  been 
transferred  to  R.,  another  director  (like  O. 
owning  one  share  of  stofk),  to  whom  plaintiff 
was  referred,  is  a  prima  facie  showing  of  ap- 
parent power  in  B.  to  employ  plaintiff  for  the 
following  year,  so  as  to  render  admissible 
plaintiff's  testimony  of  such  an  employment  so 
made. 

Error  to  Circuit  Ooiirt,  Wayne  OoTinty; 
Ira  W.  Jayne,  Judge. 

Aption  by  George  H.  Hunt  against  tbe 
Stromberg  Motor  Devices.  Company.  Judg- 
ment for  plaintiff  on  a  verdict  directed  for 
tbe  amount  only  that  defendant  admitted, 
and  plalntlft  brings  error.    Reversed. 

Argued  before  STEERE,  C.  J.,  and 
MOORE,  FELLOWS,  WIEST,  STONE, 
CLARK.  BIRD,  and  SHARFE,  JJ. 

Charles  H.  Hatcb,  of  Detroit,  for  appellant. 

Campbell,  Bulkley  ft  Ledyard,  of  Detroit 
(Charles  H.  L'Hommedieu  and  Selden  S. 
Dickinson,  both  of  Detroit,  of  counsel),  for 
apx>ellee. 

STEERE,  C.  A  Plaintiff  brought  this  ac- 
tion to  recover  damages  for  breach  of  an  al- 
leged oral  contract  under  which  be  claims  to 
have  been  employed  as  manager  of  defend- 
ant's Detroit  branch  for  the  year  1918.  The 
trial  court  sustained  objections  to  the  plain- 
tiff's offered  evidence  of  his  contract  on  the 
ground  that  tbe  authority  of  a  director 
named  Ryan  witb  whom  the  contract  was 
claimed  to  have  been  made  bad  not  been 
shown.  Tbe  questions  for  review  here  are 
whether  plaintiff  bad  prima  fade  shown  as 
a  matter  of  law  that  Ryan  had  authority 
to  make  the  contract  as  agent  for  defendant, 
or  that,  because  of  statements  by  defendant's 
vice  president,  O'Neill,  it  Is  estopped  from 
denying  Ryan's  authority. 

The  Stromberg  Motor  Devices  Company  is 
an  Illinois  corporation  engaged  in  the  manu- 
facture and  sale  of  carburetors,  with  its 
headquarters  and  main  office  in  Chicago. 
During  the  time  involved  here  it  bad  six 
stockholders,  the  principal  one  being  a  cor- 
poration called  the  Stromberg  Carburetor 
Company  of  New  York,  located  at  37  Wall 
street,  which  held  495  of  defendant's  600 


^s»Por  otbcr  caB«  •••  same  tople  and  KBT-NVMBBR  In  all  Key-NunlMrea  Olcetts  and  Indexes 


Digitized  by 


Google 


460 


184  NORTHWESTERN  RBPORTEB 


(ICich. 


Bhares  of  stock,  the  otber  five  stockbolders 
with  one  share  each  being  directors.  Two 
of  these  were  Allan  A.  Ryan,  of  55  Wall 
street.  New  York,  and  WiUlam  L.  O'Neill,  of 
Chicago,  who  was  defendant's  vice  president 
and  treasurer  In  charge  of  Its  selling  de- 
partment It  maintained  a  Detroit  branch, 
having  an  office  In  that  city  with  a  manager 
in  charge  who  handled  the  business  of  what 
was  known  as  Detroit  territory,  which  in- 
cluded all  of  Michigan  and  Ohio  except  fonr 
counties.  Plaintiff  was  manager  of  Its  De- 
troit branch  from  October,  1915,  through 
1916,  1917,  and  until  March,  1918.  The  busi- 
ness of  the  Detroit  territory  was  apparently 
quite  extensive.  Its  sales  in  that  territory 
alone  amounted  in  4918  to  over  $550,000. 
PlaintifiF  was  employed  as  manager  of  the 
Detroit  branch  by  O'Neill  who  had  general 
charge  of  all  sales  business  of  the  corpora* 
tion.  Plaintiff  worked  under  and  made  bis 
reports  to  him. 

When  plaintiff  took  charge  of  the  Detroit 
office  in  October,  1915,  his  contract  of  hiring 
was  oral,  but  during  1916  and  1917  he  had 
written  contracts  with  defendant  proposed, 
negotiated,  and  signed  by  O'Neill  as  its  vice 
president  For  1916  he  received  a  salary  of 
$3,600  with  additional  compensation  of  2  per 
cent  on  the  net  business  done  in  the  Detroit 
territory  in  excess  of  $300,000  and  in  1917  a 
salary  of  $5,000  with  2  per  cent,  addi- 
tional on  the  business  in  that  territory  ex- 
ceeding $250,000. 

In  November,  1917,  plaintiff  had  a  conver- 
sation with  O'Neill  In  reference  to  his  serv- 
ices for  1918,  in  wUch  O'Neill  said  Mr.  Ryan 
wanted  him  to  work  on  a  different  basis,  and 
his  contract  would  be  subject  to  a  cut,  and 
told  plaintiff  "what  Mr.  Ryan's  relations 
with  the  company  were."  Asked  by  his  coun- 
sel, "What  did  he  say  to  you  on  that  sub- 
ject?" defendant  interposed  objection  to  the 
question,  which  the  court  sustained.  During 
their  conversation  in  November  plaintiff  told 
O'Neill  he  would  like  to  continue  in  the  em- 
ployment, but  for  not  less  than  his  financial 
returns  in  1917.  O'Neill  said  his  services 
were  satisfactory  and  he  wanted  "him  to  con- 
tinue by  all  means,  but  hia  contract  with  the 
company  "was  subject  to  the  direction  'of 
Mr.  Ryan,  and  the  terms  must  be  with  his 
approval."  In  December,  when  plaintiff  was 
at  O'Neill's  office  in  Chicago,  the  latter  pro- 
duced and  read  to  him  a  proposed  form  of 
contract  which  be  said  "was  the  kind  of 
form  Mr.  Ryan  wanted  executed  by  the  com- 
pany," and  plaintiff  told  him  "that  form 
would  not  be  satisfactory  to  me,  and  I  did 
not  see  how  he  could  expect  it  would  be." 
O'Neill  protected  plaintiff's  objection  to  it 
placed  him  in  an  embarrassing  position,  as 
be  would  have  difficulty  in  explaining  to 
Ryan  why  plaintiff  returned  and  would  not 
accept  it,  80  they  arranged  that  plaintiff 
would  take  the  proposed  contract  back  to 
Detroit    with  him   and   from    there    write 


O'Neill  a  letter,  which  he  conid  show  Ryan, 
returning  it  with  his  explanation  of  why  he 
could  not  accept  the  contract  In  the  form 
proposed.  This  was  done,  and  O'Neill  ac- 
knowledged the  same  in  a  letter  dated  De- 
cember 29,  1917,  stating,  amongst  otber 
thingSi  that  they  would  have  an  opportunity 
to  discuss  the  subject  at  the  New  York  Auto- 
mobile Sbow. 

They  met  in  New  York  on  January  S,  1918, 
and  O'N^ll  then  told  plaintiff  that  Ryan  dic- 
tated the  form  of  contract  submlted  to  him  In 
December  and  "was  the  man  In  authority  to 
make  these  contracts."  Later  he  said  to 
plaintiff,  at  the  Baltimore  Hotel,  that  he  was 
going  to  see  Ryan  the  next  morning  and 
would  have  his  contract  for  1918  "fixed  up." 
Plaintiff  had  no  more  conversation  with 
O'Neill  on  the  subject,  but  when  in  New 
York  on  January  21,  1918,  went  to  Mr. 
Ryan's  office  and  had  an  interview  vrlth  him, 
in  which  his  counsel  proposed,  but  was  not 
allowed,  to  show  he  was  employed  by  Ryan 
as  manager  of  defendant's  Detroit  branch 
for  1918,  plaintiff  not  being  permitted,  among 
others,  to  answer  the  question,  "What  was 
said  between  yoa  and  Mr.  Ryan  on  that  sub- 
ject in  that  conversation?' 

Plaintiff  retnmed  to  Detroit  on  January 
22  and  continued  his  services  as  manager  of 
defendant's  Detroit  branch  until  March  26, 
1918,  when  O'Neill  went  to  Detroit  and  dis- 
charged htm,  having  written  him  to  that 
effect  two  days  previous  Inclosing  a  check 
for  $785.75  as  compensation  "in  full  for  com- 
missions, salary,  and  expenses."  In  their  in- 
terview on  March  25  he  told  plaintiff  he  bad 
come  over  to  replace  him  by  another  man, 
that  there  was  no  dissatisfaction  with  hia 
work,  as  the  fact  he  had  only  visited  there 
a  couple  of  times  a  year  since  plaintiff  was 
in  charge  indicated,  but  he  "had  to  do  it" 
Plalntifl  protested  that  he  was  employed  for 
the  year,  desired  to  remain,  stood  ready  to 
fulfill  his  contract,  and  stated,  "I  told  blm 
of  making  that  agreement  with  Mr.  Ryan  and 
of  the  conversation  between  myself  and  Mr. 
Ryan  on  that  subject"  He  was  asked, 
"What  did  you  teU  him  that  you  said  to  Mr. 
Ryan?"  This  question  was  objected  to  by 
defendant's  counsel,  and  the  objection  sus- 
tained. Plaintiff  was  the  only  witness  sworn. 
Defendant  offered  no  evidence  and  rested  its 
case  on  the  defense  that  plaintiff's  testimony 
failed  to  show  any  contract  of  hiring.  The 
court  having  sustained  defendant's  objections 
to  the  offers  and  efforts  of  plaintiff's  counsel 
to  prove  the  contract  under  his  theory  of  tbe 
case,  it  ended  as  related,  with  proper  objec- 
tions and  exceptions  by  plaintltTs  counsel  to 
save  for  review  adverse  rulings  of  the  court. 

As  the  case  terminated  our  inquiry  Is  con- 
fined to  the  question  of  whether,  at  the  time 
the  court  refused  to  permit  plaintiff  to  testi- 
fy as  to  what  was  said  between  Ryan  and 
himself  on  the  subject  of  his  employment 
there  was  any  competent  evidence  in  the  case 
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tending  to  prove  that  Byan  was  antboriced  r  Tbls  is  not  a  case  where  a  mere  agent  or 
as  an  agent  of  defendant  to  employ  him.  employ^  In  a  subordinate  position,  and  not 
The  evidence  Is  direct  and  positive  that  oflBdally  connected  with  a  corporation,  as- 
OTTeill  who  was  a  director,  vice  president,  sumed  to  direct  an  Inquirer  to  some  person 
and  treasnrer  of  defendant.  In  charge  of  Its  as  having  authority  to  do  a  certain  kind  of 
sales  department.  In  which  defendant  was  business  for  It.  Byan  was  not  on  the  visible 
employed,  so  told  him.  Thialcarries  the  ques-  surface  of  this  corporation  O'Neill's  superior, 
tlon  back  to  the  evidential  sufficiency  of  what  but,  like  him,  one  of  its  directors,  each  own- 
OVeill  told  plaintiff  to  render  admissible  the  Ing  one  share  of  stock.  It  Is  surmisable 
latter's  offered  testimony  touching  his  that  he  represented  the  intangible  directing 
claimed  contract  of  employment  by  defendant  power  of  the  owning  corporation,  but,  he- 
made  through  Byan,  acting  as  its  agent.         |  yond  his  being  a  director  and  financially  in- 

Defendant's  counsel  admit  that  the  cases  terested  to  the  extent  of  owning  one  of  its 
cited  in  plaintiff's  brief  establish  the  rule  600  shares  of  stock,  his  relations  with  defend- 
"that  a  reference  to  an  Inferior  by  an  agent  ant  are  largely  left  to  surmise  on  this  rec- 
who  himself  has  power  to  act  in  the  premises  ord.  O'Neill  told  plaintiff  what  they  were, 
clothes  the  designated  person  with  apparent  but  the  latter  was  not  i>ermltted  to  tell  what 
power  to  act."  O'Neill  said  on  that  subject.    O'Ndll  was  not 

In  discussing  "What  constitates  apparent  only  a  director,  but  held  two  other  Important 
authority,"  that  proposition  is  thus  stated  in  offices  in  the  defendant  corporation  and  al; 
Fletcher's  Cyclopedia  on  Corporations,  vol. .  so  a  responsible  position  in  active  charge  of 
8,  i  1918:  I  its  sales  department,  up  to  the  time  this  case 

"Where  an  officer,  having  authority  to  act.  "^^'f/^f'  f"  l?^^^""  *"^  ^«^"*  *''  ^f^^ 
refers  a  person  seekins  to  enter  into  a  con-  !  "^\  ^^  ^''^  plaintiff  as  manager  of  its  De- 
tract to  another  as  the  proper  person  to  deal  ***"  branch,  where  he  remained  and  ren- 
with,  the  latter  has  apparent  authority  to  act"  i  dered  satisfactory  service  for  2%  years  under 

I  three  successive  contracts  made  with  O'Neill 

But  it  is  urged  for  defendant  that  rule  ;  as  its  agent,  two  of  which  the  latter  signed 
can  have  no  application  here  because  O'Neill,  as  its  vice  president.  During  that  time  plain- 
instead  of  having  or  claiming  authority  to  \  tiff  worked  under  him  and  made  his '  reports 
act  distinctly  stated  he  did  not  when  telling  to  him.  When  the  matto:  of  continuing 
plaintiff  Ryan  had,  and  argued  that  It  fol-  plaintiff's  employment  for  another  year  came 
lows  "one  not  having  authority  to  act  can- 1  up,  O'Neill  said  he  certainly  wished  him  to 
not  by  reference  clothe  another  with  appar-  remain,  but  that  he  no  longer  had  the  power 
ent  authority."  to  hire  him,  and  in  that  connection  told  him 

We  think  this  contention  overlooks  the  rea-  to  whom  such  authority  had  been  transferred, 
son  of  the  rule  of  apparent  authority  as  ap- 1  Under  such  circumstances  it  was  but  a  natur- 
plied  to  conditions  shown  here.  O'Neill  was  al  and  proper  thing  in  the  conduct  of  the 
an  active  and  respon^ble  officer  of  the  cor- 1  business  entrusted  to  him  as  manager  of  that 
poration.  In  this  age  of  corporations,  when  !  department  to  communicate  such  information 
so  great  a  proportion  of  the  country's  bust- !  to  an  old  employe  under  him  whom  he  had 
ness  is  carried  on  by  them,  often  through  before  then  himself  several  times  hired  for 
corporations  within  corporations  or.  subsidl- 1  defendant.  It  was  also  but  natural  and  rea- 
ary  corporations  which  the  others  own  and  sonable  prudence  for  plaintiff  to  rely  upon  his 
control,  yet  greater  difficulties  than  formerly  '  statements  under  such  circumstances.  It 
confront  the  outsider  when  called  upon  at '  would  have  been  unreasonable  and  probably 
his  peril  to  verify  the  authority  of  their  disastrous  had  he  assumed  to  question  the 
agents  and  officers  in  a  particular  transaction  veracity  of  the  vice  president  of  the  corpora- 


according  to  the  narrow  rules  of  record  evi- 
dence once  more  generally  recognized,  and 
yet  often,  though  not  always,  applicable 
The  circumstances  of  particular  cases  fre- 
quently present  controlling  facts  of  force  ma- 
terially modifying  them.  As  said  by  Justice 
MarshaU  in  Ford  v.  HiU,  92  Wis.  ISS,  66  N. 
W.  115,  53  Am.  St  Rep.  902: 

"This  is  not  inconsistent  with  the  law  as 
laid  down  by  this  court  that  corporations  are 
fictitious  bodies  and  act  through  directors 
(Ford  V.  Plankinton  Bank,  87  Wis.  363),  but 
goes  upon  the  principle  that  responsibilities 
will  be  laid  npon  the  principal  for  the  acts  of 
the  afcent  done  within  the  apparent  scope  of 
hii  authority,  according  to  the  course  of  busi- 
ness as  ordinarily  carried  on,  and  that  the  doc- 
trine of  estoppel  by  the  conduct  of  the  princi- 
pal applies  to  corporations  the  same  as  to 
indrvidttali.'' 


tlon  and  his  superior  officer  in  charge  of  the 
department  in  which  he  was  employed. 

Corporate  powers  and  purposes  can  only  be 
expressed  and  performed  through  natural 
persons  acting  as  its  officers  and  agents. 
They  are  the  means,  hands,  and  head  by 
which  corporations  normally  act.  A  distinc- 
tion exists  between  a  corporation  acting 
through  its  officers  and  by  agents.  An  officer 
Inherently  has  knowledge,  rights,  and  duties 
not  necessarily  belonging  to  a  mere  employ^. 
His  official  position  and  fiduciary  relations 
with  the  corporation  give  greater  weight  and 
presumption  of  authority  to  bis  acts  and 
words  in  matters  necessary  to  carrying  on 
the  ordinary  business  of  the  corporation ;  and 
particularly,  as  here,  when  they  relate  to 
matters  connected  with  a  department  under 
that  officer's  immediate  superintendence. 
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While  the  facts  are  not  identical,  we  think 
in  principle  the  following  excerpt  from  the 
opinion  by  Justice  Campbell  in  Whltaker  t. 
Kllroy.  70  Mich.  635,  38  N.  W.  606,  has  ap- 
plication to  the  Bltnatlon  Bhown  here: 

"We  thinlc  that  persons  dealing  with  mtch  a 
corporation  for  work  have  a  right  to  get  their 
information  from  the  person  whom  the  cor- 
poration has  put  in  charge,  and  cannot  be  re- 
quired to  go  elsewhere,  and  that  contracts  so 
made  are  valid  contracts  when  relating  to  the 
ordinary  concerns  of  such  buaineas.  •  •  • 
They  Iiave  no  means  of  knowledge  except  in- 
quiry somewhere,  and  the  person  put  by  the 
corporation  in  open  charge  of  the  business 
must  have  power,  as  to  third  persons,  to  rep- 
resent it." 

Agency  is  essentially  a  question  of  fact  for 
the  Jury  when  there  Is  any  testimony  direct 
or  inferential  tending  to  establish  it  We 
are  of  the  opinion  that  in  the  rulings  com- 
plained of  the  trial  court  took  a  too  restricted 
view  of  the  rule  of  apparent  authority  of  an 
agent. 

The  Judgment  is  reversed,  and  a  new  trial 
awarded,  with  costs  to  plaintUI. 


BIRNEY  at  at.  v.  READY  at  at.     (No.  44.) 
(Supreme  Court  of  Michigan.     Oct  3,  1921.) 

1.  Evideace  «=93»7(2)  —  Wrlttaa  agremaant 
prassmed  to  oontain  terms  agraad  on  durlag 
■egotlatlona. 

A  written  agreement  will  be  presumed  to 
contain  the  terms  agreed  upon  during  negotia- 
tions. 

2.  Speelflo  parfomanoe  «=>l2i(9)  —  Evidonoa 
bold  to  ahow  that  purohaaars  sold  their  lator* 

'  oat  nador  eoatract  to  vendor's  gnuitae. 

In  pnrchasers'  action  against  vendor's  gran- 
tee for  specific  performance,  evidence  held  to 
prove  that  purchasers  had  sold  their  interest 
under  their  contract  to  grantee  absolutely,  and 
that  grantee  had  not  agreed  to  resell  the  prop- 
erty to  purchasers  after  construction  of  building 
thereon. 

3.  Spedflo  performanoa  «=» 1 27 (I)— Court  on 
finding  plaintiffs  not  entitled  to  speelflo  per> 
formance  could  order  aooounting  as  to  re- 
ceipts and  dtobnrsmnoata  In  operation  of  ho- 
tel. 

In  action  by  purchasers  of  hotel  building 
against  vendor's  grantee  for  specific  perform- 
ance in  which  grantee  filed  a  cross-bill  claiming 
that  purchasers  had  sold  their  interest  in  the 
property  to  grantee,  the  court,  having  found 
that  purchasers  had  sold  their  interest  in  the 
property  to  grantee,  but  had  continued  in  pos- 
session operating  a  hotel  therein,  could  in  its 
discretion  order  an  accounting,  if  asked,  cover- 
ing receipts  and  disbursements  of  the  hotel  un- 
der the  purchasers'  management  from  the  date 
of  such  sale,  and  could  reserve  Judgment  there- 
on until  such  an  accounting  was  had. 


Appeal  from  Oircnit  Court,  Berrien  Cooii- 
ty,  In  Cbanoery;  Jesse  H.  Root,  Jndge. 

Bill  by  Timothy  A.  Bimey  and  another 
against  B.  Willard  Beady  and  another,  in 
which  defendants  filed  a  croes-biU.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed.  ' 

Argued  before  STEERE,  C.  J.,  and 
MOORE,  FELLOWS,  WIBST,  STONE, 
CLARK,  BIRD,  and  SHARPE,  JJ. 

Thos.  J.  Cavanaugh,  of  Paw  Paw,  and 
Edwin  J.  Donahue,  of  Nlles,  for  appellants. 

Samuel  T.  Lawton,  of  Chicago,  IlL,  and 
(Sore  &  Harvey,  of  Benton  Harbor  (A.  O. 
Graham,  of  South  Boid,  Ind.,  of  counsel), 
for  app^ees.     < 

STEERE,  C.  J.  PlalntWs  filed  their  bill 
of  complaint  praying  enforcement  of  specific 
performance  of  a  contract  dated  November 
23,  1914,  for  purchase  of  what  is  known  as 
the  Pike  House  property  in  the  city  of  Niles, 
Mich.,  with  the  furniture,  etc.,  therein,  from 
F.  S.  Claflin  and  Ella  M.  Claflin,  his  wife, 
for  a  consideration  of  $13,452.65  and  all 
unpaid  taxes  assessed  against  said  property 
since  July  12,  1912,  insurance  premiums  paid 
by  the  Claflins  since  that  time  and  costs 
with  Interest  thereon  of  foreclosing  a  cer- 
tain mortgage  upon  the  property  given  by 
one  George  Benson;  said  taxes.  Insurance, 
and  costs  of  foreclosing  mortgage  to  be  paid 
before  the  1st  day  of  December,  1914,  a  fur- 
ther payment  to  be  made  of  $600  November 
23,  1915,  and  $500  per  year  thereafter  with 
interest  on  all  sums  remaining  unpaid,  the 
property  to  be  kept  insured  and  all  taxes 
paid  when  due  until  the  contract  was  fully 
performed. 

On  May  10,  1919,  F.  S.  Claflin  and  wife 
conveyed  this  property  to  T.  Willard  Beady 
of  Niles  for  a  cash  consideration  of  $11,518 
subject  to  the  contract  previously  given 
plaintiffs,  on  which  that  amount  yet  remain- 
ed unpaid. 

Under  their  contract  of  purchase  plain- 
tiffs, who  were  practical  hotel  men  then 
operating  a  hotel  at  Lawton,  Mich.,  went 
into  possession  of  the  property  they  had 
purcliased  and  have  continued  to  operate  a 
hotel  there  ever  since,  keeping  up  their  pay- 
ments on  the  contract,  or  tendering  the  name, 
and  otherwise  fully  complying  with  Its 
terms. 

In  January,  1020,  plaintiffs  tendered  to 
Beady  the  full  amount  claimed  by  them  to 
be  due  under  the  contract  and  demanded  a 
deed  of  the  hotel  property  and  bill  of  sale 
of  the  personal  property  connected  with  it 
Beady  refused  to  accept  the  tender  or  to 
deed  his  property  to  them  claiming  he  was 
the  owner  both  by  virtue  of  his  deed  from 
the  (jlaflins  and  by  purchase  from  plaintiffs 
of  their  interest  in  the  property.    On  Febru- 
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U7  9, 1920,  plaintiffs  filed  this  bill  for  speci- 
fic petfonnanca 

Detaidants  duly  answered,  and  filed  a 
cross-bill  praying  tbe  court  to  decree  de- 
fendant Willard  Ready  to  be  "the  sole  owner 
of  all  the  real  estate  and  personal  property 
described  in  the  pleadings,"  admitting  his 
purchase  of  the  same  from  the  Glafllns  sub- 
ject to  plaintlfl'B  contract,  and  setting  up 
a  subsequent  contract,  made  June  7,  1917, 
with  plaintiffs  under  which  Beady  bought 
all  their  Interest  in  the  hotel  property.  The 
cross-blU  also  prays  for  an  accounting  be- 
tween the  parties  covering  receipts  and 
disbursements  of  the  hotel  under  plaintiffs' 
management  since  June  7,  1917,  being  the 
date  of  the  alleged  contract  of  purchase  be- 
tween Ready  and  plaintiffs  of  their  interest, 
and  that  they  be  required  to  deliver  posses- 
sion to  Beady  of  all  said  described  real 
estate  and  personal  property. 

Both  parties  claim  title  throngb  F.  B. 
Ulafiln  and  Ella  S.  daflin,  concededly  abso- 
lute owners  of  the  real  estate  and  personal 
properly  in  controversy  prior  to  November 
23,1914. 

The  Pike  House  was  an  old  and  compara- 
tively small  hotel  with  but  18  bedrooms,  and 
there  developed  some  agitation  to  secure  a 
first-dilss  hotel  in  the  city  of  Niles  which 
resulted  in  a  meeting  of  the  business  men's 
«lub  on  the  evening  of  June  6,  1917,  to  for- 
ward a  movement  to  that  end,  at  which  It 
was  proposed  to  raise  sufBdent  money  to 
secure  the  Pike  House  prt^erty  and  ^ther 
improve  the  old  or  erect  a  new  and  larger 
hoteL  Subscriptions  were  obtained  for  that 
purpose  amounting  to  some  $12,000.  One  of 
the  Blmeys  was  at  the  meeting,  and  also 
Ready,  who  was  one  of  20  who  each  subscrib- 
ed 1600,  bnt  Beady  protested  that  but  little 
could  be  accompUshed  with  the  money  in 
flight  and  dqtrecated  a  project  favored  by 
others  to  expend  that  amount  in  remodeling 
the  old  building.  Just  what  occurred  at  that 
meeting  is  in  dispute,  but  it  appears  that  he 
advocated  a  new  and  larger  fireproof  hotel 
and  was  out  of  harmony  with  what  was 
proposed.  Tbe  next  morning  while  in  the 
Pike  Hotd  he  had  a  talk  with  plaintiffs  on 
the  subject  in  which  he  expressed  disgust 
with  what  had  taken  place  the  night  before 
and  spoke  disparagingly  of  the  efforts  of 
those  who  seemed  to  be  in  charge  of  the 
meeting,  as  he  claims  they  did  also.  The 
talk  led  to  negotiations  for  his  purchasing 
their  interest  In  the  property  and  a  memo- 
randum of  agreement  being  entered  into  be- 
tween them  executed  in  duplicate,  each  tak- 
ing a  copy,  npon  which  it  is  undisputed 
Ready  then  paid  plaintiffs  $500  and  later 
additional  sums,  the  total  aggregating  $3,500, 
being  the  amount  he  claims  he  agreM  to  pay 
them  for  their  equity  in  the  hotel  properly 
under  the  contract  which  they  held  from  the 
Claflins.    The  parties  were  then  on  friendly 
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terms,  and,  agreeable  to  both  parties,  what- 
ever their  contract,  plaintiffs  remained  in 
charge  of  the  hotel,  and  so  continued  until 
this  litigation  arose.  In  the  meantime  it  is 
shown  real  estate  values  advanced,  and  this 
property  materially  eihanced  in  Talue. 

Plaintiffs  claim  it  was  a  part  of  the  agree- 
ment made  on  June  7  that  Beady  would  erect 
a  new  hotel  upon  tbe  site  of  the  old  to  cost 
$75,000  npon  cranpletlon  of  which  he  would 
give  them  a  contract  for  the  purchase  of  the 
property  along  the  lines  of*  the  Claflin  con- 
tract. They  admit,  however,  that  no  men- 
tion of  a  new  hotel  or  resale  to  them  was 
made  in  the  .memorandum  of  agreement  re- 
lating to  their  sale  to  Beady  which  passed 
between  the  parties.  Ready  denies  that 
there  was  any  such  oral  agreement  as  plain- 
tiffs claim,  but  that  they  sold  him  their  en- 
tire interest  in  the  propwty  without  any 
conditions.  The  evidence  shows  and  he  does 
not  deny  that  he  contemplated  and  had  plans 
prepared  for  the  erection  of  a  new  hotel,  and 
In  the  meantime  spent  some  money  repaper- 
ing  and  otherwise  r^alrlng  the  old  hotel, 
which  was  badly  run  down.  He  also  pur- 
chased some  hotel  fumltnre  and  other  es- 
sentials for  a  hoteL  Shortly  after  this 
agreement  of  Jnne  7  he  also  purchased  proi>- 
erty  directly  adjoining  the  Pike  Hotel  site 
as  well  as  two  other  pieces  of  real  estate 
close  by.  Both  parties  appear  to  have  talked 
freely  of  the  deal  betweoi  them,  and  from 
what  they  said  and  he  did  It  soon  became  a 
matter  of  general  knowledge  and  Interest. 
The  public  press  of  the  dty  aimonnced  the 
sale  of  the  hotel  by  the  Blmeys  to  Ready 
and  the  prospect  of  his  building  a  large 
hotel  there. 

While  it  is  undisputed  that  there  was  an 
agreement  between  the  parties  on  the  sub- 
ject, made  June  7, 1917,  with  a  written  mem- 
orandum of  that  date  and  In  duplicate,  one 
taken  by  Ready  and  the  other  retained  by 
the  Blrneys  and  put  in  their  safe,  each  tes- 
tifies to  having  lost  Us  copy,  and  none  was 
produced  on  the  hearing. 

The  controlling  cmtroversy  in  this  litiga- 
tion is  narrowed  down  by  plaintiff's  own 
testimony  to  the  character  and  contents  of 
this  memorandum  of  agreement. 

Plaintiffs  in  their  answer  to  defendants' 
cross-bill  not  only  generally  "deny  that  de- 
fendant ever  satisfied  their  Interest  in  tbe 
(Claflin)  contract  by  any  payments"  or  that 
they  ever  assigned  to  him  their  interest  in 
said  contract,  but  specifically  "deny  that 
they  upon  the  one  part  and  T.  Willard  Ready 
upon  the  other  part  reduced  any  agreement 
of  any  kind  to  writing  and  that  they  re- 
tained a  copy  and  deposited  the  same  in 
their  safe,  and  that  defendant  retained  a 
copy;"  but,  aside  from  the  positive  testi- 
mony of  Ready  and  his  witnesses  on  the  sub- 
ject, they  directly  contradict  their  pleadings 
denying  !a   written   memoraBdum,   as   the 
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following  excerpts  from  tbelr  WHnewIuit 
lengthy  testimony  shows : 

Francis  Blmey  made  no  mention  of  this 
memorandum  of  agreement  In  his  direct  ^- 
amtnatlon,  but  when  asked  about  It  on 
cross-examination  he  said  in  part: 

"My  brother  possibly  wrote  down  the  agree- 
ment, or  Mr.  Beady  or  some  one.  I  didn't 
After  it  was  written  I  slipped  oat,  bnt  was  in 
there  then.  •  •  ♦  Whether  I  signed  the  pa- 
per or  not,  I  know  that  if  I  didn't  that  paper 
was  written  there  on  that  day.  •  •  •  He 
read  me  the  contents  of  the  memorandum  in  the 
presence  of  Mr.  Ready.  I  won't  say  whether  I 
signed  that  paper  or  not.  *  •  *  My  inten- 
tion was  to  sign  it  •  •  •  TOiat  memoran- 
dum said  that  this  memorandum  agrees  to  sell 
T.  Willard  Ready  or  words  to  this  effect  as  he 
read  it  to  me,  the  contract  between  Mr.  Claf- 
lin  and  the  Bimey  brothers.  That  is  what  it 
stated.  *  *  *  He  gave  me  a  check  for  $500 
at  the  time,  at  the  time  the  paper  was  prepared. 

*  *  *  The  amount  of  the  next  payment  was 
^JSOO,  I  think.  •  *  *  At  the  time  this  deal 
was  made  and  this  memorandum  was  made  we 
were  to  receive  $3,000.  *  *  *  It  said  in  the 
memorandum:  'We  hereby  agree  to  sell  to  Mr. 
Ready  (or  words  about  like  that)  the  Glaflin 
contract  with  Bimey  brothers.'  •  •  •  The 
paper  was  signed  on  or  about  the  7th  of  June, 
1917.  •  •  •  After  the  memorandum  of 
agreement  with  Mr.  Ready  I  made  no  further 
payments  out  of  my  own  funds  to  Mr.  Glaflin. 
We  requested  Mr.  Beady  when  payments  were 
due,  time  for  it  to  be  paid.  *  •  •  Q.  What 
is  the  total  amount  you  received  from  Mr. 
Ready?  A.  I  think  $4,000,  but  the  Ust  $500 
was  paid  on  the  contract,  payment  on  the  con- 
tract came  due,  from  Mr.  Glaflin  to  us.  *  *  * 
At  the  time  of  sale  of  ou^  interest  to  Mr. 
Ready,  in  addition  to  back  taxes  and  insurance, 
light  and  water  and  all  those  things,  I  am 
pretty  sure  we  paid  Mr.  Oaflin  $3,000.  •  •  •  " 

In  Timothy  Blrney's  testimony  appears  the 
following  on  cross-examination : 

Q.  Did  that  talk  result  in  a  memorandum  in 
writing  being  drawn  up?  A.  Tes,  sir.  •  ♦  • 
Q.  How  many  copies  were  made  of  it?  A.  I 
don't  think  there  was  but  two.  *  *  *  I  sign- 
ed it  after  the  agreement  was  made;  yes,  sir. 
Q.  You  hsd  a  copy  of  that  agreement?  A.  Yes, 
sir;  we  had  it  a  while.  It  was  in  the  desk 
there.  'Q.  Put  it  in  your  safe,  did  yon  not? 
A.  I  had  it  in  there  for  a  while  and  then  it 
was— I  took  it  out  and  put  it  in  the  desk  and 
it  got  lost  or  strayed  or  somewhere.  •  *  • 
I  looked  for  it  one  time.  I  know  when  it  was. 
Mr.  Ready  and  I  spoke  about  it.  I  don't  know 
whether  I  found  it  at  that  time  or  not.  That 
was  a  year  and  a  half  ago  anyway.  •  •  ♦ 
It  didn't  say  that  we  sold  our  contract  Q.  It 
said  you  agreed  to  sell  and  assign.  A.  We 
agreed  to  assign  it.  Q.  Your  contract  with 
Glaflin?    A.  Yes,  sir;  on  a  certain  agreement 

*  *  *  After  this  agreement  was  signed  and 
the  copies  made  Mr.  Heady  paid  mc  $500,  and 
it  was  placed  in  the  bank  to  the  credit  of  Bir- 
ney  brothers.  •  •  •  Q.  Tell  us  what  was  in 
the  paper,  all  that  yon  remember,  every  word 
that  you  remember.  A.  It  started  something, 
'We  hereby  agree,  to  convey  our  title  in  the 
land  contract  held  with  Glaflin  to  Mr.  Ready 


at  the  time  of  his  preparing  to  build  the  botd.' 
The  Court:  Q.  Was  there  anything  in  that 
written  contract  about  a  hotel?  A.  No,  sir. 
Q.  I  mean  erecting  a  new  hotel?  A.  No,  sir. 
*  *  *  By  the  Court:  As  far  as  the  writing 
was  concerned,  the  writing  itself,  the  memo- 
randum, aU  there  was  to  it  was  that  "We  agree 
to  convey  our  title  in  this  contract  to  Mr. 
Beady  for  consideration.'  Q.  As  you  think  of 
$3,0007  A.  Yes,  sir.  Q.  That  is  all  there 
was  about  it?  A.  Yes,  sir;  that  is  at  midi 
time —  The  Court:  That  was  not  in  the  con- 
tract?   A.  No;   that  was  not  in  the  contract 


Beady,  who  carried  his  draft  of  tbe  agree- 
ment in  his  pocket  for  some  time  and  showed 
It  to  various  citizens  with  whom  he  talked 
upon  the  subject,  testified  that  it  read: 

"Niles,  Michigan,  June  7,  1917.  We,  the  Bir- 
ney  brothers,  do  hereby  agree  to  sell  and  assign 
all  our  title  and  interest  to  the  property  known 
as  the  Pike  House  property,  Niles,  Michigan, 
for  the  sum  of  $3,500  to  be  paid  on  or  before 
the  1st  day  of  December,  19ir' 

— that  he  and  the  two  brothers  right  thai 
and  there  signed  it,  he  wrote  out  and  gave 
them  a  check  for  $600,  put  bis  own  draft  of 
tbe  agreement  in  his  pocket  and  Tim  put 
theirs  in  the  hotel  safe.  Several  other  wit- 
nesses who  saw  It  testified  that  it  wa6  signed 
by  both  the  Btmeys  and  to  Its  provisions  In 
substajice  as  quoted.  F.  D.  Cook,  tben 
in  charge  of  the  Niles  Dally  Star,  testified 
that  he  was  anxious  to  get  news  for  his  pa- 
per, got  word  of  the  deal,  and  interviewed 
Timothy  Birney,  who  said  Mr.  Beedy  had 
bought  the  hotel,  then  saw  Beady,  who  show- 
ed a  memorandum  of  agrreement  made  by 
Ready  with  tbe  Bimey  brothers  for  purchase 
of  the  hotel,  from  which  he  made  some  notes 
and  wrote  ah  article  for  his  paper  telling  of 
tbe  sale,  which  was  produced  In  evidence; 
that  the  agreement  Ready  showed  him  was 
subscribed  Blmey  brothers  and  also  signed 
by  Timothy  A.  and  Francis  J.  Bimey  Indi- 
vidually, the  substance  of  it  being: 

"We,  the  undersigned,  hereby  sell  and  assign 
our  interest  and  title  in  the  property  known 
as  the  Pike  House  property  in  tbe  city  of 
Niles,  Michigan,  to  T.  Willard  Ready  for  a  con- 
sideration of  $3,500.  We  acknowledge  payment 
of  $500  and  the  balance  of  $3,000  to  be  paid  on 
or  before  the  Ist  day  of  September,  1917." 

Various  witnesses  testify  convincingly  to 
plaintifiTs  telling  freely  that  they  had  sold 
the  property  to  Ready,  Francis  stating  on 
more  than  one  occasion  that  be  had  both 
bought  and  paid  them  for  it 

The  trial  Judge,  who  heard  and  saw  the 
witnesses,  found: 

That  this  agreement  was  substantially  as 
above  qaoted  and  "an  absolute,  unconditional 
sale  by  the  Birney  brothers  of  their  interest 
in  the  Glaflin  contract  and  hotel  property  to 
the  defendant  T.  Willard  Heady.  The  testi- 
mony of  the  plaintiffs  themselves  was  very  no- 
satisfactory  and  far  xrva  oonvincin'',    •    •'   • 
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But  numerotis  witnesMi  Trere  produced  vho 
knew  the  contents  of  the  agreement;  the  sale 
was  reported  in  the  public  press;  a  number 
of  tiuties  testified  that  one  or  other  of  the 
Bimeys  had  said  that  they  had  sold  the  prop- 
erty. •  •  *  It  seems  to  me  that  the  great 
preponderance  of  the  evidence  dearly  shows 
an  absolute  sale." 

t1,  2]  The  story  told  by  the  Blrney  broth- 
ers as  to  an  oral  agreement  in  connection 
with  the  written  memorandnm  to  the  effect 
that  Ready  would  erect  for  them  a  new  hotel 
upon  the  site  of  the  old  to  cost  $75,000  and 
sell  back  the  property  to  them  is  ansatis- 
factory  and  far  from  convincing.  In  the 
first  place,  they  claim  it  was  all  one  trans- 
action, tallied  over  and  agreed  upon  before 
the  memorandnm  of  agreement  was  signed 
hy  them.  When  sncb  negotiations  culminate 
In  a  written  agreement,  the  presumption  Is 
that  it  contains  all  they  agreed  upon.  They 
were  ezi)erlenced  business  men,  and  It  is 
Incredible  that  they  would  sign  the  conceded 
memorandum  of  agreement  to  sell  their  en- 
tire interest  In  the  property  with  no  mention 
of  80  important  a.  part  of  their  deal,  and 
credulity  Is  further  taxed  by  their  claim 
that  Heady,  after  paying  them  $3,500  for 
their  equity  and  Claflins  $11,618  for  the  fnll 
title,  would  build  a  $76,000  hotel  on  the 
site  and  then  after  so  large  an  investment 
turn  the  property  back  to  them  when  the 
hotel  was  completed  under  a  contract  the 
oonslderation  tot  which  was  not  stated. 
Francis  testified,  after  stating  how  Ready 
was  to  buy  the  property  and  build  the  $75,- 
000  hotel  upon  it: 

"When  the  house  was  built,  that  we  were  to 
take  a  contract  back  of  the  hosse  exactly  the 
same  as  the  Claflins'  and  pay  him  so  much  mon- 
ey, annually,  which  was  not  stipulated,  the 
amount.  Nothing  was  said  further  on  that 
line." 

If. the  contract  was  to  be  "esactly  the  same 
as  Clafilns',"  the  payments  would  be  $500 
a  year  or  150  years  in  which  to  pay  the  cost 
of  the  new  building  alone.  While  the  claim- 
ed oral  part  of  the  contract  is  stated  by  plain- 
tiffs with  some  variations,  the  nearest  terms 
of  payment  on  the  contract  Ready  was  to 
give  them  for  the  projjerty  are,  "We  were  to 
pay  him  back  this  money  and  as  much  more 
as  we  could '  raise,"  and  in  another  part  of 
Francis'  testimony,  "We  were  to  take  it  off 
his  hands  and  pay  him  back  the  $3,000  and 
as  much  more  as  we  could  at  that  time  and 
as  much  a  year  afterwards." 

The  trial  court  denied  specific  performance 
as  prayed  for  in  plalntlfl's  bill  of  complaint 
.and  granted  the  relief  asked  for  in  defend- 
ants' cross-bill,  including  an  accounting,  and 
in  the  decree  "further  ordered,  adjudged, 
and  decreed  that  the  defendants  have  Judg- 
ment against  plaintiffs  for  the  amount  found 
due  to  the  defendants  upon  said  accounting." 


[3]  No  testimony  appears  in  the  record  rel- 
ative to  an  Bccoimting,  and  in  the  opinion 
filed  by  the  court  it  is  assumed  that  matter 
was  waived.  Evidently  the  court  subsequent- 
ly concluded  It  was  not.  Having  found  in 
favor  of  defendants  on  the  dominant  ques- 
tions presented,  it  was  within  the  discretion 
of  the  court  to  order  an  accounting  if  asked 
reserving  Judgment  thereon  until  the  same 
was  h^d. 

We  find  no  occasion  to  disturb  the  decree 
of  the  court  upon  the  questions  presented 
by  the  evidence  before  us,  and  the  same  is 
therefore  aSirmed,  with  costs  to  defendants. 


KITCHEN  V.  HILL  e(  ai.    (No.  5.) 

(Supreme  Court  of  Michigan.    Oct.  8, 1921.) 

1.  Appeal  and  •rror  «=3r04l  (2)  —  Parmittlag 
amendment  by  adding  quantum  meruit  count 
held  not  reversible  error. 

Where  plaintiff  agreed  to  superintend  build- 
ing of  houses  for  75  cents  an  hour  and  3  per 
cent  of  the  value  of  the  houses,  and  trouble 
arose  between  the  parties  when  the  work  was 
partially  completed,  and  plaintiff  sued  for  the 
percentage,  and  defendants  claimed  that  plain- 
tiff had  willfully  left  the  employment  and  was 
not  discharged,  held,  that  it  was  not  reversible 
error  to  permit  plaintiff  to  amend  his  declara- 
tion before  submission  of  the  case  to  the  jury 
by  adding  the  common  form  of  quantum  meruit. 

2.  Trial  <e=>25l(9)— Inslruotlon  permitting  re- 
covery beyond  claim  erroneous. 

Where  person,  employed  to  superintend 
building  of  several  houses  for  hourly  compen- 
sation and  a  percentage  of  the  value  of  the 
houses,  brought  action  and  claimed  in  his  dec- 
laration and  bill  of  particulars  only  for  the 
percentage  of  the  work  done,  the  houses  only 
being  partially  completed,  and  the  evidence  in 
his  behalf  was  in  support  of  such  claim,  court 
erred  in  charging  at  plaintiff's  request  that,  "in 
addition  thereto,  he  would  be  entitled  to  recov- 
er for  the  loss  of  profit,  if  any,  which  he  sus- 
tained by  reason  of  the  defendants'  refusal  to 
permit  him  to  complete  the  houses  which  he 
had  started  under  orders  received  from  the 
defendants." 

3.  Work  and  labor  <S=>29  (2)— Recovery  by  em- 
ployee on  quantum  memlt  on  breach  of  con- 
tract. 

Where  plaintiff  agreed  to  superintend  build- 
ing of  several  houses  for  an  hourly  considera- 
tion and  a  percentage  of  the  value  of  the  hous- 
es, and  the  relations  of  the  parties  terminated 
when  the  houses  were  only  partially  completed, 
and  plaintiff  sued  to  recover  the  percentage  of 
the  value  of  the  houses  as  partially  completed, 
he  was  entitled  to  recover  the  percentage 
claimed  if  he  did  not  breach  the  contract,  and  if 
he  did  breach  the  contract,  as  against  defend- 
ants' claim  for  damages  arising  from  the  breach, 
was  entitled  under  the  pleadings  on  a  qoantom 
meruit    to    credit   and    compensation    for   the 
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aeirieea  rendered  not  ezceediiiK  the  contract 
price,  and,  if  Ruch  credit  exceeded  the  said 
damagea  of  defendanta,  plaintiff  was  entitled  to 
judgment. 

4.  Work  and  labor  «=>2S(4)— Proof  should  be 
spacfflo  aa  to  value  of  work  done. 

In  an  action  to  recover  value  of  plaintifTa 
■ervicea  in  superintending  the  partial  conatrnc- 
tiOD  of  houses,  it  not  being  questioned  that  per- 
centage referred  to  in  contract  represented  the 
fair  value  of  plaintiffs  services,  the  proof 
should  be  specific  as  to  the  value  of  the  work 
done. 

5.  Appeal  and  error  «=3882(l2}-'No  complaint 
as  to  Instruction  requested  by  party  com- 
plaining. 

A  party  requesting  an  instruction  cannot 
complain  thereof. 

6.  Work  and  labor  «=330 (3)— Instruction  aa  to 
recovery  on  Implied  contract  not  required  un- 
der proofs. 

In  an  action  to  recover  percentage  of  val- 
ue of  house  partially  completed  by  one  agree- 
ing to  superintend  the  bnilding  of  the  houses 
ou  a  percentage  basis,  wherein  the  declaration 
contained  a  common  form  of  quantum  meruit 
count,  held,  that  an  inatructiou  respecting  the 
right  to  recover  on  an  implied  contract  was  not 
required  under  the  proofs. 

Error  to  Circuit  Ck)urt,  Oaklaind  County; 
Kleber  P.  Rockwell,  Judge. 

Action  by  Norman  A.  Kitchen  against  J. 
P.  Hill  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Reversed,  and 
new  trial  granted,     • 

Argued  before  STEEKE,  C.  J.,  and 
MOORE,  WIEST,  FEIJX)WS,  STONE, 
CLARK,  BIRD,  and  SHARPE,  JJ. 

Andrew  L.  Moore^  of  Pontlac,  for  appel- 
lants. 

Robert  D.  Heitscb,  of  Pontlac,  for  appellee. 

CliARK,  J.  For  n  cents  an  hour  and  3 
per  cent,  of  the  value,  commonly  called  a 
bonus,  plaintiff  agreed  to  superintend  the 
building  of  several  houses  for  defwidanta. 
When  the  work  was  partially  completed, 
trouble  arose  between  the  parties,  and  their 
relationa  ended.  Plaintiff  sued  for  the  per- 
centage, claiming  $867.  He  had  verdict  and 
judgment  for  $525.41.  Defendants,  assigning 
error,  say: 

1.  That  the  court  ened  in  allowing  an 
amendment  to  the  declaration.  The  declara- 
tion pleaded  at  length  the  facts  as  claimed 
by  the  plaintiff,  among  them  that  plaintiff 
had  been  discharged  from  the  employment 
without  cause,  and  sought  recovery  only  for 
the  percentage  on  that  part  of  the  work 
which  had  been  done.  Defendants  pleaded 
the  general  issue,  and  gave  notice  of  a  coun- 
terclaim for  damages  arising  from  plaintiff's 
unreasonable  delay  in  construction,  being  the 
advance  in  the  cost  of  materials  and  labor 


and  the  cost  of  carrying  the  Investment,  and 
for  further  damages  for  fftnlty  and  defectlTe 
constructlcHi  of  the  houses.  Defendanta  also 
claimed  that  plaintiff  had  willfuUy  left  the 
employment  and  was  not  discharged. 

[1]  Seemingly,  the  claim  of  the  defendants 
that  plaintiff  had  breached  the  contract  led 
plaintiff's  counsel  at  the  conclusion  of  the 
pioo&  to  ask  an  amendment  o<f  the  declara- 
tion by  adding  the  common  form  of  quantum 
meruit  count  When  defendants'  counsel  ob- 
jected, the  court  said: 

"Under  the  provisions  of  the  Judicature  Act, 
I  think  I  am  obliged  to  grant  the  motion  to 
amend  the  declaration.  Do  you  care  to  offer 
any  additional  proof  under  this  count,  before 
the  case  is  submitted  to  the  jury?" 

And  defendants'  counsel  replied: 

"No;  we  prefer  to  stand  on  the  pleadings  as 
they  were,  and  not  in  any  way  obscure  the  is- 
sue." 

That  the  amendment  was  necessary  for  a 
recovery  by  plaintiff  we  need  not  determine. 
Its  allowance  cannot  be  said  to  be  reversible 
error.  See  Uan  v.  Bradford,  20B  Mich.  172, 
176  N.  W.  412,  and  cases  died. 

[2]  2.  That  there  waB  error  In  the  charge. 
The  plaintiff's  claim  in  his  dedaratlon  and 
bill  of  particulars  was  for  the  percentage  on 
the  work  done,  compensation  at  the  contract 
price,  and  the  evidence  in  his  behalf  was  in 
support  of  such  claim.  To  the  Instructioo  as 
to  the  percentage,  at  plaintiff's  request,  the 
court  added: 

"And  in  addition  thereto  he  would  be  enti- 
tled to  recover  for  the  loss  of  profit,  if  any, 
which  he  sustained  by  reason  of  the  defend- 
ants' refusal  Jto  permit  him  to  complete  the 
houses  which  he  had  started  under  orders  re- 
ceived from  the  defendants." 

This  was  error,  and  we  cannot  say  that  It 
was  not  i>rejudlclal  to  defendants. 

As  the  case  must  go  back  for  a  new  trial, 
other  questi<»iB  should  be  considered. 

[3]  Bach  side  claimed  a  breach  of  contract 
In  his  charge  the  trial  court  sought  to  ex- 
plain plaintiff's  right  o'f  recovery  as  affected 
by  these  conflicting  claims,  and  the  instruc- 
tions are  said  to  be  erroneous.  The  follow- 
ing is  so  characterized: 

"In  case  you  find  that  the  plaintiff  breached 
the  contract  nevertheless,  plaintiff  should  be 
entitled  to  the  credit  of  3  per  cent,  upon  the 
finished  houses  and  upon  sUch  proportion  of  the 
unfinished  houses  as  had  been  built  at  the  thne 
he  was  ordered  to  leave,  if  he  was  ordered  to 
leave." 

But  there  was  further  instruction: 

"Now,  I  say  to  you,  gentlemen,  that  all  of 
these  several  claims  of  tiie  defendants  are  for 
your  consideration.  It  is  for  yon  to  determine 
whether  or  not  defendanta  have  snffered  loas 
and  damage  because  of  plaintiff's  conduct  and 
if  yon  find  that  defendants  have  snffered  loss 
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■nd  dama^,  then  they  are  entitled  to  a  judg- 
ment against  plaintiff  for  the  amonnt  of  that 
loss  and  damage. 

"In  arriving  at  your  verdict,  if  you  find  a 
judgment  in  favor  of  plaintiff  for  some  amount, 
and  should  also  find  a  judgment  in  favor  of  de- 
fendants for  some  amount,  then  you  will  offset 
the  amount  found  in  favor  of  the  one  against 
the  amount  found  in  favor  of  the  other,  and 
render  a  judgment  in  favor  of  the  party  who 
shaU  have  a  balance  due  after  offsetting  the 
one  daim  against  the  other. 

"If  the  claim  of  plaintiff  shall  be  fully  offset 
by  the  claim  of  defendants,  and  there  is  no 
balance  in  favor  of  either,  then  your  verdict 
will  be,  as  the  court  already  advised  you,  one 
of  no  cause  of  action.  If  you  find  a  balance 
in  favor  of  the  defendants,  then  your  verdict 
will  be  for  the  defendants,  naming  the  amount" 

[4]  If  the  plaintiff  did  not  breach  the  con- 
tract, under  the  evidence  he  was  entitled  to 
the  percentage  claimed.  If  he  did  breach  the 
contract,  as  against  defendants'  claim  for 
damages  arising  from  the  breach,  he  was  en- 
titled, on  the  quantum  meruit,  to  credit  and 
compensation  for  the  services  rendered,  not 
exceeding  the  contract  price,  being  under  the 
evidence  the  said  percentage  on  the  work 
done,  and,  if  such  credit  exceeded  the  said 
damages  of  defendants,  plaintiff  was  entitled 
to  Judgment  See  Allen  ▼.  McKlbbln,  6  Mich. 
449.  It  does  not  seem  to  be  questioned  that 
the  percentage  represented  the  fair  value  of 
plaintiff's  services,  not  exceeding  the  contract 
price;  but  the  proof  should  be  specific  as  to 
the  value  of  the  work  done,  for  which  com- 
pensation Is  sought  The  jury  should  not  be 
I)ennitted  to  speculate  on  the  value  of  the 
houses,  completed  or  partially  completed. 
But  we  quote  again  from  the  charge: 

"I  advise  you  further  that,  if  you  find  that 
plaintiff  breached  this  contract  then  he  can- 
not recover,  for  it  is  not  the  policy  of  the  law 
that  one  can  make  a  contract  and  then  breadt 
it  and  then  daim  damages  because  of  the 
breach;  and  so  in  this  case.  If  the  contract  re- 
lations between  the  plaintiff  and  the  defend- 
ants terminated  because  of  the  wrongful  act  of 
the  plaintiff,  or  because  he  breached  the  con- 
tract then  he  cannot  recover." 

[1]  Of  this  lnstracti<»,  requested  by  the 
defendants,  they  may  not  complain.  It  was 
not  favorable  to  plaintiff.  One  may  not  profit 
by  his  own  wrong,  and  have  damages  be- 
canse  of  his  breadi  of  contract;  but,  as  we 
have  seen,  a  plaintiff  may  be  entitled,  on  the 
quantimi  meruit,  to  a  verdict  and  judgment 
in  spite  of  his  breach  of  contract  See  Allen 
V.  McKibbin,  supra ;  Manistee  Navigation  Co. 
V.  Filer,  185  Mich.  302,  151  N.  W.  1025. 

PlalntlfTB  counsel  says  that,  if  In  the  ex- 
cerpt from  the  charge  last  above  quoted  the 
word  "recover"  In  each  instance  had  been 
followed  by  the  word  "damages,"  it  would 
not  be  objectionable.  Bnt  plaintiff  sought 
recovery  ony  for  the  percentage  on  the  work 
done,  and,  though  contending  that  defendants 


breached  the  contract,  he  claimed  Judgment 
for  the  percentage  only. 

[I]  An  instruction  respecting  the  right  to 
recover  upon  an  impUed  ccmtract  was  given. 
This  was  not  required  under  the  proofs. 

For  the  error  pointed  out  the  judgment  Is 
reversed,  with  costs  to  defendants.  New 
trial  granted. 


TOWAR  COTTON   IMILLS,   Ine,,  v.  ABBEY 
et  al.     (No.  41.) 

(Supreme  Court  of  Midiigan.    Oct  8,  1921.) 

1.  Trusts  ®=>4I— Biirden  on  grantee  to  es- 
tablish oonveyance  was  In  fulfillment  of  parol 
trust. 

Where  deed  to  land  was  secured  for  the  pur- 
pose of  heading  off  an  attachment  on  a  daim 
against  grantor,  the  burden  was  on  the  gran- 
tee in  an  action  to  quiet  title  to  establish  the 
fact  that  the  deed  was  made  pursuant  to  and 
in  fulfillment  of  the  terms  of  a  parol  trust 
under  which  It  was  alleged  the  grantor  was 
holding  the  property. 

2.  Trusts  «=344(l)— Ciain  by  gnuitee  that 
deed  wat)  In  faHlllmeat  of  parol  trust  held 
not  sustained. 

In  an  action  by  grantee  of  land  to  enjoin 
sale  under  execution  against  grantor  and  to 
remove  doud  on  title  occasioned  thereby,  where 
it  appeared  that  grantor  was  selling  stock  for 
the  grantee,  being  charged  a  specified  amount 
therefor,  and  receiving  his  profits  or  commis- 
sions by  a  sale  at  an  advanced  price,  taking 
land  as  payment  from  purchasers  of  the  stock 
and  holding  it  for  sale  subject  to  the  approval 
of  the  grantee,  held,  that  plaintiff  did  not  es 
tablish  that  grantor  was  holding  the  land  for 
it  under  a  parol  trust;  the  grantee  having  no 
right  to  dispose  of  its  stock  nnder  the  state 
law  for  other  than  "cash  or  its  equivalent." 

Appeal  from  Circuit  Court,  Kalamazoo 
Ciounty,  In  Chancery;  George  V.  Welmer, 
Judge. 

Bill  by  the  Towar  Cotton  Mills,  Incorporat- 
ed, against  Perley  Abbey  and  others.  De- 
cree for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Argued  before  STEERB,  C.  J.,  and 
MOORE,  WIEST,  FELXOWS,  STONE, 
CLARK,  BIRD,  and  SHARFE,  JJ. 

Alfred  S.  Frost  of  Kalamazoo  (Bums  & 
Hadsell,  of  Nlles,  of  counsel),  for  appellant 

Harry  O.  Howard,  of  Kalamazoo,  for  ap- 
pellees. 

SHARPB,  3.  The  plaintiff  Is  a  corpora- 
tion organized  under  the  laws  of  the  state  of 
Maine.  It  procured  authority  to  do  business, 
and  also  for  the  sale  of  Its  stodc.  In  Michi- 
gan. Its  principal  idace  of  business  In  this 
state  Is  at  the  dty  of  Miles,  where  It  «H)erates 
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a  pbmt  tor  tbe  manufactare  of  cotton  belt- 
ing and  cotton  fabrics.  In  October,  1917,  It 
entered  into  a  written  contract  with  Dlnge- 
man  Blnkhorst,  doing  boalness  as  D.  Blnk- 
horst  &  Co.,  of  Kalamazoo,  under  which 
Blnkhorst  was  authorized  to  dispose  of  its 
stock  on  a  oommisslon.  (This  contract  will 
hereafter  be  more  particularly  referred  to.) 
He  accepted  deeds  of  conveyance,  mortgages 
on  real  estate,  bonds,  and  other  stocks  and 
securities  in  payment  or  exchange  for  stock. 
The  defendant  Abbey  was  employed  by  Blnk- 
horst as  a  salesman  of  stock.  On  August 
13,  1918,  he  began  a  suit  in  attachment  to 
recover  for  services  so  rendered,  and,  acting 
under  the  writ  issued  the  sheriff  attached 
certain  real  estate,  the  title  to  which  was  in 
Blnkhorst.  Notice  of  the  levy  was  filed  with 
the  register  of  deeds  on  the  same  day.  The 
suit  proceeded  to  Judgment.  A  writ  of  exe- 
cution was  issued  thereon  and  a  levy  made  up- 
on the  attached  real  estate.  A  warranty 
deed  of  the  lands  so  attached  was  made  by 
Blnkhorst  and  his  wife  to  Henry  M.  Towar, 
dated  August  13,  1918.  Its  execution  was 
aclmowledged  by  Mrs.  Blnkhorst  at  Kalama- 
zoo on  the  same  day  and.  by  Blnkhorst  at 
Toledo,  Ohio,  on  the  14th.  It  was  recorded 
on  September  24, 1918. 

The  plaintiff  ccH-poration  filed  this  bill  to 
enjoin  the  sale  under  the  execution  to  re- 
move the  doud  on  the  title  occasioned  there- 
by, and  to  quiet  the  title  to  plaintiff  in  the 
lands  levied  upon.  On  the  hearing,  the  trial 
court  made  a  decree  dismissing  the  bill. 

It  Is  the  claim  of  the  plaintiff  that,  while 
the  title  to  the  real  estate  was  in  Blnkhorst 
at  the  time  of  the  levy,  it  in  fact  belonged  to 
the  company;  that  its  right  thereto  became 
fixed  and  settled  by  the  deed  from  Blnkhorst. 
This  involves  a  consideration  of  the  evidence 
The  written  contract  with  Blnkhorst  is  not 
In  the  record.  The  testimony  relative  to  it 
was  admitted  on  plaintiff's  undertaking  to 
subseauently  produce  it.  The  proofs  were 
closed  and  the  case  submitted  without  its 
production.  As  defendants'  counsel  discuss- 
es and  seems  to  rely  on  some  of  its  provi- 
sions, we  feel  constrained  to  consider  it. 

Henry  M.  Towar,  now  vice  president  and 
treasurer  of  the  company  and  who,  at  tbe 
time  the  contract  was  made  was  its  secre- 
tary and  treasurer,  testified  that  Blnkhorst 
was  not  acting  as  its  agent,  that — 

"We  had  a  contract  with  him  to  buy  oar  stock 
at  a  certain  price  below  par,  which  was  his 
commisaion  for  selUng  tbe  stock,  his  brokerage 
or  commiBsion,  and  he  bad  to  give  us  a  cer- 
tain price.  •  •  •  Blnkhorst  was  to  pay  us 
90  for  our  stock.  If  he  sold  it  for  91,  it  would 
be  up  to  him.  He  would  get  1  per  cent.  If 
he  sold  it  for  99,  he  would  get  9  per  cent. 

"The  Court:  He  had  to  sustain  a  loss  if  there 
was  a  loss?  A.  Re  had  to,  yes,  but  he  was 
very  careful  to  see  that  there  wasn't  any. 
Ultimately  there  was  a  loss,  because  he  did  not 
■ell  off  this  in  the  lawsnit," 


He  further  testlfled  that  there  was  a  parol 
agreement  relative  to  nadx  deals: 

"This  was  an  agreement  to  dispose  of  any 
real  estate,  subject  to  our  approval,  that  he 
might  take  in  payment  of  the  capital  stock  of 
our  company,"  and  that  all  such  deals  were 
reported  to  the  company. 

The  conveyances  and  securities  were  all 
taken  in  Binkhorst's  name.  He  further  tes- 
tified: 

"Mr.  Blnkhorst  was  never  in  our  employ. 
We  had  a   contract  with  him  to   sell   stock. 

•  •  *  When  he  took  anything  which  was  not 
cash  or  its  equivalent,  he  would  go  on  later  and 
convert  it  into  cash,  at  tbe  best  terms  he  could. 
He  always  had  to  pay  us  the  same  amount  for 
this  stock,  which  was  in  accordance  with  the 
contract  *  *  *  If,  for  example,  he  took 
stock,  he  would  sell  it,  and  then  have  it  reis- 
sued. If  it  didn't  come  up  to  the  price  Mr. 
Blnkhorst  took  it  at,  he  had  to  make  good  to 
us,  under  his  contract  •  *  •  The  deed  was 
for  properties  he  bad  on  band  in  his  name,  to 
give  him  credit  for  them,  at  the  amount  he  took 
them  in  at,  whether  they  were  worth  that  or 
not.  We  took  them  in  at  the  price  he  figured 
on,  and  we  have  already  got  onr  money  on  two 
of  the  places  now.  Such  properties  as  we 
have  already  sold,  we  are  ahead  on,  and  have 
given  him  credit  for  them  against  the  balance 
outstanding.  It'  was  true  on  the  real  estate, 
that  he  was  charged  with  tbe  stock  he  sold, 
and  was  credited  with  what  be  turned  back  to 
us  on  it,  but  IG  was  not  true  of  everything 
else.  He  got  credit  for  his  commission."  "We 
claim  he  owes  ns,  and  he  claims  we  owe  him." 
"We    kept    a   book    account   with    Blnkhorst. 

•  •  •  When  we  issued  stock,  we  would 
charge  Blnkhorst  himself,  so  that  he  would  have 
the  power  to  sell  the  stock." 

He  farther  testified  that  the  company  pro- 
cured authority  from  the  securities  commis- 
sion for  the  sale  of  its  stock  and  he  knew 
that  under  such  authority  the  company  bad 
no  right  to  dispose  of  it  "for  anything  but 
cash,  or  the  equivalent  of  cash";  that  all  such 
dales  were  reported  to  the  commission  as  for 
cash  or  "under  the  general  caption  of  securi- 
ties." 

"Q.  You  say  that  he,  where  he  got  title  to 

these  properties  that  were  mortgageable,  would 
mortgage  them  and  send  the  proceeds  to  you, 
and  thereby  the  Towar  Company  escaped  any 
liability  on  the  note  or  mortgage?  The  liabil- 
ity was  Binkhorst's?    A.  Yes. 

"Q.  lou  would  not  have  the  Towar  Cotton 
Mill  Company  give  a  mortgage  on  these  be- 
cause there  would  be  the  personal  responsibility 
on  the  note  covered  by  it?  That  was  another 
reason  why  it  was  convenient  to  have  it  in 
Binkhorst's  name?    A.  That  was  it,  yes." 

[1, 2]  We  agree  with  the  trial  court  In  the 
conclusion  reached  by  him.  At  the  time  of 
the  levy  of  the  attachment,  the  UUe  to  the 
real  estate  was  in  Blnkhorst.  Standing 
alone,  bis  deed  to  plaintiff  would  but  be  evi- 
dence of  a  purpose  on  his  part  to  prefer  plain- 
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tiff  as  a  creditor.  Th«  deed  'was  Bbcured  by 
plaintiff  after  It  knew  of  Abbey's  claim,  In 
tact,  -we  think  It  may  fairly  be  said,  for  the 
purpose  of  'beading  off  the  attachment  The 
burden  Is  on  plaintiff  to  establish  the  fttct 
that  it  was  made  pursuant  to  and  in  fulfill- 
ment of  the  terms  of  a  parol  trust.  Mr. 
Towar  alone  testified  relative  to  it  He 
several  times  stated  that  Blnkhorst  was  not 
acting  as  an  agent  for  the  company  and  yet 
plaintiff's  claim  rests  on  the  fact  that  he  was 
80  acting  and  took  title  to  this  real  estate  In 
himself  as  a  matter  of  convenience  in  dis- 
posing of  it.  Blnkhorst  sold  plaintiff's  stock 
tor  whatever  price  be  chose  and  took  any- 
thing he  pleased  in  paymmt  for  it  It  was 
charged  to  him  on  the  books  of  the  company. 
The  remittances  made  were  not  sent  by  him 
or  received  by  the  company  as  proceeds  of 
the  sale  of  real  estate,  but  as  payments  on 
stock  so  charged  to  him.  Mr.  Towar  admits 
that  the  company  had  no  right  to  dispose  of 
its  8to<^  for  other  than  "cash  or  its  equiva- 
lent" and  that  to  do  so  would  violate  the  au- 
thority to  sell  conferred  on  It  Iqr  the  securi- 
ties commission. 

ITnder  the  record,  it  seems  clear  to  us  that 
the  plaintiff  Is  not  entitled  to  equitable  relief. 

The  decree  Is  afBrmed,  with  costs  to  the 
defendant  Abbey. 


CHURCH   V.  8T0LDT.     (No.   If.) 
(Supreme  Coart  of  Michigan.    Oct  8,  1821.) 

1.  Jury  $=3133— Juror's  membenhlp  In  auto- 
mobile assoelatlou  aot  Breund  fir  challenge 
fer  cause,  where  defeudant  was  net  shown 
to  have  been  Insnrtd. 

In  personal  Injury  action,  prospective  ju- 
ror's membersliip  in  aatomobile  insurance  as- 
sociation was  not  ground  for  challenge  for 
cause  at  a  time  when  defendant  was  not  shown 
to  have  been  insured. 

2.  Appeal  and  error  «=>  1045  (2)— Excusing  of 
Juror  on  plaintiff's  chaHenge  for  cause  held 
not  ground  for  reversal. 

In  personal  injury  action,  sustaining  of 
plaintiff's  challenge  of  juror  for  cause,  be- 
cause a  member  of  on  automobile  insurance  as- 
sociation, though  defendant  was  not  shown  to 
have  been  insured  thereby,  was  not  ground  for 
reversal,  where  defendant  did  not  exercise  all 
ills  peremptory  challenges,  nor  question  the 
competency  and  impartiality  of  the  jury  as 
finally  constituted,  except  as  affected  by  plain- 
tilTs  examination  as  to  their  membership  in 
sQcb   insurance   company. 

3.  Juiy  «=9l3l  (2)— Pernlttlng  examination  of 
Jurors  as  to  members  In  Insuranoe  associa- 
tion within  court's  discretion. 

In  an  action  for  injuries  to  child,  strnclt  by 
defendant's  antomobile,  permitting  plaintiff's 
counsel  to  examine  prospective  jurors  as  to 
their  membersliip  in  automobile  insurance  as- 
sodation,   to   determine   the   advisability   of   a 
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peremptory  challenge,  hM  wltUn  court's  dis- 
cretion. 

4.  Jury  Q=s>l3l(4)— Court  may  allow  much  lati- 
tude on  examlnatlen  ef  Jurors  on  voir  dire. 

Much  latitude  may  be  allowed  by  the  trial 
court  on  examination  of  jurors  on  their  voir 
dire  to  enable  the  parties  to  intelligently  ex- 
ercise their  right  of  challenge  either  peremp- 
tory or  for  cause,  the  court  having  the  power 
whenever  the  examination  is  unduly  protracted, 
or  it  appears  that  questions  are  not  in  good 
faith  and  for  prejudicial  purposes  to  sum- 
marily check  coonsel. 

5.  Municipal  corporations  €=3706(7)— Contrib- 
utory negligence  of  10,  year  old  girl,  struck 
by  automobile  at  street  Intersection,  held  for 
Jury. 

Contributory  negligence  of  10  year  old  girl, 
struck  by  defendant's  automobile  while  cross- 
ing street  at  street  intersection,  held  a  ques- 
tion for  the  Jury. 

Error  to  Circuit  (Jourt,  Lapeer  County; 
WlUlam  B.  WllUanfB,  Judge. 

Action  by  Trunk  H.  Chnrdi,  administrator 
of  the  estate  of  Merle  Church,  deceased, 
against  Albert  Stoldt  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Argued     before     STEEHE,     C.     J.,     and 
MOORE,      FELLOWS,      WIEST,      STONE, 
CI-ARK,  BIRD,  and  SHARPB,  JJ. 
Tbeo.  D.  Halpin,  of  Lapeer,  for  appellant 
B.  F.  Reed,  of  Lapeer,  for  appellee. 

STEERE,  C.  J.  While  driving  east  along 
Genesee  street  in  the  city  of  Lapeer,  on  his 
way  from  Saginaw  to  his  hiome  near  Imlay 
City,  defendant's  touring  car  struck  and 
fotally  injured  plaintifTs  daughter,  Merle 
Church,  a  girl  }0  years  old,  as  she  was  cross- 
ing Genesee  street  at  Its  intersection  with 
Main  street,  along  which  she  was  going  south 
on  her  way  home  from  school.  She  was  car- 
ried into  the  high  school  building,  located  at 
the  northwest  comer  of  that  crossing,  where 
she  died  soon  after  her  father  and  a  physi- 
cian who  had  been  summoned  arrived.  Under 
the  Survival  Act  (Comp.  Laws,  §S  123S3- 
12403)  plaintiff  recovered  in  this  action  a 
verdict  for  her  estate  of  $1,547.08. 

The  accident  occurred  on  the  afternoon  of 
October  17,  1916,  shortly  after  schools  had 
closed  for  the  day,  at  a  tim^  when  numerous 
pedestrians,  including  school  children,  were 
parsing  that  four  corners  In  different  direc- 
tions. The  Intersection  is  a  busy  crossing  of 
two  much-traveled  tborougbXares.  Through 
traffic  between  Lapeer,  Flint,  and  Davison 
passes  over  it,  as  well  as  much  local  traffic. 
Including  taxicabs  and  other  vehicles,  going 
to  and  from  the  Michigan  Training  School. 
Many  pupils,  attending  the  high  school  locat- 
ed there  and  a  ward  school  on  Main  street 
a  few  blocks  to  the  north,  pass  there. 

Merle  Church  was  a  bright  healthy  child, 
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of  normal  sise  and  mentality  for  ber  age,  a 
fourth  grade  pupil  attending  the  Main  street 
ward  school  north  of  Oeneeee  street,  south  of 
which  she  lived.  On  that  day  she  and  a  lit- 
tle girl  c<KDpanlon,  on  their  way  home  from 
school  went  south  together  on  the  west  walk 
of  Main  street,  both  having  on  roller  skates. 
About  the  time  they  reached  the  crossing  two 
teams  drawing  empty  hay  wagons  were  cross- 
ing Main  street  going  west  along  the  north 
side  of  Genesee  street,  driven  by  two  broth- 
ers named  John  and  Samuel  Taylor,  who 
were  returning  home  from  delivering  their 
loads  at  an  elevator.  John  was  In  front,  and 
his  passing  checked  the  progress  of  persons 
walking  south  on  Main  street  Observing 
several  girls  waiting  at  the  north  curb  of 
Genesee  street  for  an-  (H>portunlty  to  cross, 
Samuel  stopped  his  team  before  he  reached 
the  crosswalk  to  let  them  pass.  Be  did  not 
particularly  notice  the  Church  girl  nor  de- 
fendant's auto  imtll  about  as  it  struck  her, 
when  he  saw  it  pass  him  and  run  across 
Main  street  before  stopping,  and  at  the  same 
time  saw  the  girl  lying  in  the  road.  He  tes- 
tlfled  that,  as  he  saw  the  car  at  and  Just  aft- 
er the  accident,  It  had  in  his  opinion  a  speed 
of  "twenty  miles  or  better"  when  it  struck 
the  girl.  The  speed  of  the  car  as  it  hit  the 
child  la  variously  estimated  by  other  wit- 
nesses, from  defendant's  claim  of  "less  than 
10  miles  an  hour"  to  "from  20  to  25  miles  an 
hotir."  James  Daniels,  an  experienced  driv- 
er, who  had  owned  a  car  of  the  same  make 
as  defendant's  for  three  years  and  driven 
from  8,000  to  10,000  miles  each  year,  testi- 
fied: 

"Ton  could  stop  that  car,  driven  at  10  miles 
an  hour,  on  a  dirt  road,  inside  of  8  feet" 

Defendant's  car  ran  across  Main  street  and 
beyond  before  stopping.  Measurements  from 
the  crosswalk  where  the  girl  was  struck  to 
the  point  where  witnesses  testified  the  car 
stopped  showed  the  distance  to  be  over  90 
feet.  Defendant  testified  that  as  soon  as  he 
bit  the  girl  be  stepped  on  both  brakes  and 
tried  to  stop  as  quick  as  he  could.  On  cross- 
examination  be  answered: 

"If  I  was  only  going  10  miles  an  boor,  I 
can't  account  for  it  going  the  length  of  the 
car  after  I  applied  the  brakes." 

He  did,  however,  during  his  testimony,  ac- 
count for  his  car  finally  stopping  east  of 
Main  street  by  the  explanation  that  be  did 
stop  It  immediately,  but  "got  kind  of  excited, 
and  I  got  up  and  forgot  to  pull  the  lever, 
and  the  car  went  into  gear  again,  and  she 
ran  down  hill  across  Main  street,  down  where 
the  car  finally  stopped,  before  I  got  squared 
around  and  stopp«l  It" 

This  was  the  second  car  defendant  had 
»wned.  He  was  an  experienced  driver,  bad 
driven  past  that  comer  before,  and  knew 
there  was  ■  scboolbouse  located  there.    On 


that  day  be  was  driving  with  all  side  cur- 
tains on  the  left  side  of  bis  car  towards  the 
scboolbouse  he  was  passing.  Of  the  situation 
and  his  knowledge  upon  the  subject  he  testi- 
fied In  part  as  follows: 

"When  I  approached  that  crossing,  I  didn't 
see  anything  in  the  street;  bnt  I  saw  the  kids 
playing  aroand  there.  I  saw  a  couple  of  teams 
coming.  I  passed  the  first  near  the  walk  there 
somewheres.  I  was  on  the  right  side  of  the 
road,  and  I  should  jndge  there  mast  have  been 
6  or  7  feet  anyway,  away  from  the  team  I 
passed.  I  didn't  see  notliing  on  the  road  as  I 
approached  the  crosswalk  until  I  hit  the  girl. 
I  didn't  see  her  until  the  car  hit  her.  •  *  * 
I  knew  there  was  a  scboolbouse  there  on  that 
comer,  and  I  had  it  in  mind  as  I  approached 
that  intersection.  I  saw  the  children  playing 
all  aroand  there.  *  *  *  I  do  not  remember 
seeing  any  girls  on  the  crosswalk.  The  chil- 
dren I  saw  were  on  the  walk  and  playing 
around.  •  •  •  I  did  not  have  In  mind  that 
some  one  might  step  from  behind  that  wagon 
as  it  passed  over  the  crosswalk.  That -didn't 
occur  to  me.  I  kind  of  think  I  did  have  it  in 
mind  that  some  one  might  step  from  oat  be- 
hind the  wagon.  I  couldn't  say  why  I  say  now 
I  did,  and  a  moment  ago  I  said  I  didn't 
*  *  *  I  was  looking  all  I  could,  and  sure  I 
was  looking  at  the  rear  of  that  wagon.  •  *  • 
I  do  not  know  how  far  I  was  east  of  the  cross- 
walk when  the  car  made  the  first  stop.  I  do 
not  know  how  fast  I  was  going." 

Defendant's  counsel  recognizes  there  was 
abundant  evidence  of  his  negligence  to  carry 
that  question  to  the  Jury,  but  urge  that  a 
verdict  should  have  been  directed  In  his  fa- 
vor on  the  ground  of  contributory  negligence, 
and  that  in  any  event  there  Is  reversible  er- 
ror In  the  court  permitting  plaintiff's  coun- 
sel, when  examining  Jurors  on  their  voir 
dire,  to  inquire  of  each  Juror  who  owned  an 
automobile  whether  be  was  a  member  of  or 
held  a  policy  In  the  CltUseni!^  Mutual  Auto- 
mobile Company  of  HowdL 

The  record  shows  17  Jurors  were  Interro- 
gated On  that  subject  by  plaintiff's  coimsel, 
9  of  them  before  any  obJecU<m  to  that  line  of 
inquiry  was  interposed.  Plaintiff's  counsel 
then  challenged  a  Juror  for  cause  on  the 
ground  be  was  shown  to  have  a  policy  In  the 
company,  to  which  defeadant's  counsel  ob- 
jected, and  the  court  at  first  overruled  the 
challenge,  bnt,  after  argument  of  the  ques- 
tion by  counsel  In  the  absence  of  the  Jury, 
decided  the  challenge  was  well  taken.  De- 
fendant's counsel  then  Interposed  a  challenge 
to  the  entire  panel,  on  the  ground  that  plaln- 
llfTs  repeated  questioning  of  Jurors  aa  to 
their  being  Insured  was  for  the  purpose  of 
getting  before  them  "the  fact  there  was  a 
policy  in  the  case,"  and  was  manifestly  Im- 
proper, prejudicial,  and  not  In  good  faith. 
The  point  was  thereafter  saved  by  obJecUon 
to  all  questions  upon  the  subject  when  asked 
of  succeeding  Jurors. 

[1,  2]  Of  the  Juror  excused  it  can  well  be 
contended,  as  the  record  then  stood,  that 
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pUintUTs  cballeBse  for  cause  was  not  tenable, 
for  ibe  inBurance  company  mentioned  was 
not  a  part?  to  the  actl<»i,  nor  defendant 
shown  to  be  Insured  by  It,  and  the  presumed 
objective  of  any  permitted  voir  dire  examina- 
tion upon  that  subject  was  neceeaarUy  lim- 
ited to  peremptory  challenge.  But  error 
does  not  necessarily  follow  yfhea  the  court, 
through  abundance  of  caution  to  secure  an 
impartial  jury,  excuses  a  juror  on  ground  not 
technically  sufSdent  to  support  a  challenge 
for  cause,  as  it  would  in  retaining  one  who 
is  challenged  and  ought  to  have  been  reject- 
ed. Atlas  Mining  Go.  ▼.  Johnston,  23  Mich. 
36.  No  objection  appears  to  have  been  made 
by  d^endant  to  the  juror  called  in  place  of 
the  one  rejected,  beyond  that  urged  against 
all  the  others.  Defendant  is  not  shown  to 
have  exercised  all  of  his  peremptory  chal- 
lenges, nor  to  have  then  questioned  the  covet- 
petency  and  impartiality  of  the  jury  as  final- 
ly constituted,  except  as  affected  by  plaln- 
tttt  Intem^ating  them  relative  to  their  con- 
nection with  the  named  Insurance  company. 
The. court  had  discretionary  powers  within 
the  limit  exercised. 

Upon  the  question  of  disqualification  of  a 
juror  by  reason  of  membership  in  a  mutual 
insurance  company  not  a  party  to,  but  inter- 
ested in,  the  litigation,  counsel  dte  Detroit 
V.  Detroit  By.,  134  Mich.  U,  95  N.  W.  992,  99 
N.  W.  411, 104  Am.  St.  Rep.  600,  where  It  was 
held  the  interest  of  a  taxpayer  in  a  litigat- 
ing mtmicipality  did  not  disqualify  him  fronf 
seizing  as  a  juror.  When  that  case  was  de- 
cided, taxpayers  in  counties  were  by  statute 
made  competent  jurors  In  any  action  to 
which  the  county  was  a  party ;  but  the  provi- 
sion did  not  th«i  Include  cities  or  townships, 
as  it  now  does  (3  Comp.  Laws  191B,  |  12599), 
and,  although  the  authorities  tipon  the  subject 
in  the  absence  of  statutory  provisions  were 
not  agreed,  the  court  found  that  the  practice 
in  this  state  was  In  harmony  with  a  cited  line 
of  authority  sustaining  the  contention  that 
the  remote  interest  of  a  taxpayer  in  a  munlc* 
ipallty  was  not  sufficient  to  exclude  him 
from  serving  as  a  juror  because  interested  in 
the  result  of  the  trial.  It  has,  however,  been 
expressly  held  In  this  state  that  members  of 
a  mutual  fire  Insurance  company  were  dis- 
qualified from  serving  as  jurors  In  an  action 
to  which  It  was  a  i>arty.  Martin  v.  Farmers' 
Mnt.  Fire  Ins.  Co.,  139  Mich.  151,  102  N.  W. 
666.  On  principle  it^  would  seem  to  make  lit- 
tle difference  whether  or  not  the  company 
was  In  form  made  a  party  to  the  action,  if  it 
had  contracted  to  Indemnify  the  defendant, 
against  whom  it  was  planted. 

Upon  the  claimed  prejudicial  effect  of 
plaintiff's  counsel  Interrogating  jurors  on 
their  voir  dire  as  to  their  holding  policies  in 
a  named  mutual  insurance  company,  and 
thereby  Implying  its  Interest  In  the  litigation, 
counsel  dte  Kerr  v.  Nat.,  etc.,  Mfg.  Co.,  156 
Mich.  191,  118  N.  W.  925;    Hughes  v.  City 
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of  Detroit,  161  Mich.  283, 126  N.  W.  214,  137 
Am.  St  Rep.  604 ;  Morrison  v.  Carpenter,  179 
MldL  207,  146.  N.  W.  106,  Ann.  Cas.  1916D, 
319;  Fitzgerald  v.  Detroit  United  Ry.,  206 
Mich.  273,  172  N.  W.  608 ;  Sherwood  v.  Bab- 
cock,  208  Mich.  536,  176  N.  W.  470;  Gru- 
baugh  v.  Simon  J.  Murphy  Co.,  209  Mich.  561, 
177  N.  W.  217.  All  of  those  cases,  with  one 
exception,  relate  to  attempts  by  plaintiff's 
counsel,  after  the  jury  had  been  selected  and 
during  the  trial,  to  show  that  defendant  was 
indemnified  by  insurance,  most  of  them  in 
his  address  to  the  jury.  In  Gfubaugh  v.  Si- 
mon J.  Murphy  Co.,  supra,  plaintiff's  counsel 
sought  to  Introduce  the  subject  early  In  the 
rase  by  interrogating  defendant's  counsel  as 
to  whether  he  appeareid  for  an  interested  in- 
surance company,  and  emphasizing  the  fact 
that  an  Insurance  company  was  the  real  de- 
fendant after  an  adverse  ruling  by  the  court. 
A  careful  examination  of  the  record  in  the 
Instant  case  shows  that  plaintiff's  counsel 
went  no  further  than  to  ask  the  direct  ques- 
tion of  jurors,  when  examined  on  their  voir 
dire,  if  they  were  insured  In  the  Mutual  Au- 
tomobile Insurance  Company  named. 

[3]  The  question  of  right  to  inquire  of  ju- 
rors as  to  their  being  insured  in  an  indemni- 
fying company  not  a  party  to  the  action  be- 
fore they  are  accepted  is  one  upon  which  con- 
siderable authority  is  to  be  found,  including 
several  dedsions  in  our  own  state.  This 
court  has  drawn  the  line  at  interrogating  ju- 
rors on  the  subject  while  the  jury  is  being 
selected,  which  at  that  stage  of  the  proceed- 
ings is  apparently  limited  to  determining  the 
advisability  of  a  peremptory  challenge.  Be- 
yond that  point  the  subject  Is  strictly  ex- 
cluded, and  further  reference  to  It  In  pres- 
ence of  the  selected  jury  is  held  prejudicial 
error.  The  later  rulings  of  this  court  upon 
the  question  are  foreshadowed  In  the  case  of 
Peter  v.  Chicago,  etc.,  B.  B.  Gor,  121  Mich. 
324,  80  N.  W.  295,  46  L.  R.  A.  224,  80  Am.  St. 
Bep.  600,  It  there  appeared  InferenOally, 
from  examination  of  jurors  on  their  voir 
dire,  that  Insurance  companies  were  inter- 
ested in  the  restilt  of  the  action.  Counsel 
emphasized  that  fact  in  sfimming  up  the  case, 
and  the  court,  without  questioning  the  right 
to  Interrogate  jurors  upon  that  subject  while 
a  jury  was  being  selected,  said  that  the — 

'^mment  [of  coansel]  as  to  the  amount  of 
capital  stock  of  the  insurance  compaoy  was  un- 
timely, and  should  have  been  omitted.  We 
need  not  determine  whether  this  comment  was 
damaging  error  not  cured  by  the  charge,  as 
the  case  must  go  back  on  other  grounds." 

Justice  Grant  there  said,  in  a  dissenting 
opinion  upon  other  grounds: 

"It  was  certainly  proper  to  examine  the  ju- 
rors as  to  their  relations  with  these  compa- 
nies, and  to  ascertain  if  they  had  an  Interest 
in  them.  It  was  therefore  'mpossible  to  keep 
the  fact  from  the  jury.     The  court,  in  most 
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emphatic  language,  instructed  them  that  this 
action  was  properly  brought,  that  they  must 
dismiss  from  their  minds  ail  consideration  of 
the  question  of  insurance,  and  must  give  the 
full  value  of  the  lumber,  regardless  of  the  in- 
surance, if  the  defense  was  liable.  Under  this 
state  of  facts,  I  thinlc  that  the  appellate  court 
should  assume  that  the  jury  followed  the  in- 
structions. •  •  •  The  fact  was  necessarily 
before  the  jury,  and  the  court  did  all  that 
could  be  done  to  prevent  any  prejudice  on  the 
part  of  the  jurors." 

In  subsequent  dedslans  tbls  court  has  in 
effect  Indorsed  these  views.  Such  Is  the  Im- 
port of  cases  cited  by  defendant  wherever  the 
question  is  touched,  to  which  may  be  added 
Snyder  v.  Mathison,  196  Mich.  378,  163  N.  W. 
104,  Link  T.  Fahey,  200  Mich.  308,  166  N.  W. 
884,  and  Webster  v.  Stewart,  210  Midi.  18, 
177  N.  W.  230. 

In  the  present  case  plaintiff's  counsel  made 
no  reflecting  comment,  and  said  nothing 
about  Insurance  before  the  selected  Jury  dur- 
ing the  trial,  or  when  examining  them  as  to 
their  qualifications,  beyond  asking  the  ques- 
tion as  stated.  Defendant  was  not  even 
shown  to  be  insured,  nor  that  any  insurance 
conrpany  was  Interested.  The  trial  court  in- 
structed the  Jury  in  emphatlo  language  that 
no  question  of  insurance  was  before  them, 
they  should  entertain  no  impressions  alwut 
it,  the  case  was  between  plaintiff,  as  admin- 
istrator of  his  daughter,  and  defendant, 
Stoldt,  concluding: 

"And  I  say  to  you  that  you  would  violate 
the  sanctity  of  your  paths  if  you  would  allow 
the  question  whether  he  is  or  is  not  insured 
to  enter  your  minds  or  influence  yonr  judg- 
ment in  tliis  case." 

[4]  It  is  a  generally  recognized  rule  that 
much  latitude  may  be  allowed  by  the  trial 
court  in  examination  of  jurors  on  their  voir 
dire  to  en^le  parties  to  intelligently  exercise 
their  right  of  challenge,  either  peremptory  or 
for  cause.  Within  reasonable  range,  the  lat- 
itude of  such  examination  is  discretionary 
with  the  trial  court,  which  has  the  power 
whenever  the  examination  is  unduly  pro- 
tracted or  it  appears  questions  are  not  in 
good  faith  and  for  prejudicial  purposes  to 
summarily  check  counsel.  As  against  the  dis- 
cretion of  the  trial  court  we  are  not  satisfled 
that  the  questions  conrplained  of  were  not 
asked  in  good  faith,  to  enable  plaintiff's  coun- 
sel to  intelligently  exercise  his  right  of  per- 
emptory challenge. 

[5]  In  support  of  the  contention  that  a  ver- 
dict should  have  been  directed  for  defendant 
because  of  decedent's  contributory  negli- 
gence, counsel  cite  the  following  cases;  2k>I- 
tovski  V,  GzeUa,  159  Mich.  620, 124  N.  W.  527, 
26  L.  R.  A.  (N.  S.)  435,  134  Am.  St.  Rep.  752; 
Molllca  T.  Midi.  Cent  R.  R.  Co.,  170  Mich.  96, 
135  N.  W.  927,  L.  R.  A.  1917F,  118 ;  Tolmie 
V.  Woodward  Taxicab  Co.,  178  Mich.  426,  144 
N.  W.  835 ;  Hill  v.  Lappley,  199  Mich,  369, 165 


N.  W.  957;  Fnlton  ▼.  Mohr,  200  Mich.  638, 
166  N.  W.  8S1;  Deal  t.  Snyder,  203  Mich. 
273,  168  N.  W.  978;  Flhitoff  v.  Muskegtm 
Traction  &  lighting  Co.,  208  Micb.  S27,  175 
N.  W.  438 ;  Hayes  t.  Norcross,  162  Mass.  646, 
39  N.  E.  282.  Wliile  analogous  in  certain  re- 
spects, those  cases  so  differ  from  this  in  vari- 
ous essential  facts  as  not  to  be  of  controlling 
value  upon  the  question  of  deoedmifs  negli- 
gence. One  marked  distinction  is  that  none 
of  the  cases  involve  an  Injury  to  a  pedestrian 
by  a  motor  vehide  at  a  street  crossing,  ex- 
cept the  Tolmie  Case,  where  in  broad  day- 
light a  man  of  mature  years  and  large  ex- 
perience upon  the  streets  as  a  teamster 
walked  into  the  path  of  an  approaching  taxi- 
cab  In  plain  view  to  Iiim  from-  the  tinfe  he 
started  to  cross,  which  companions  by  his 
side  readily  observed  and  avoided.  That  ac- 
cident occurred  at  a  quiet  crossing,  with  no 
other  vehicles  near  and  no  confusion  of  pass- 
ing teams  or  pedestrians  to  distract  his  at- 
tention. The  conditions  surrounding  ttds  lltr 
tie  girl  at  the  busy  crossing  where  die  was 
run  over  were  radically  different. 

Upon  that  phase  of  the  case  the  inquiry  Is 
limited  to  whether  facts  existed  carrying  the 
question  of  the  girl's  negligence  to  lie  Jury, 
measured  by  her  age,  intelligence,  and  experi- 
ence, so  far  as  disdosed.  When  she  and  the 
little  girl  with  her,  on  their  way  home  from 
school,  along  the  west  walk  of  Main  street, 
approached  the  Genesee  crossing,  they,  with 
others,  were  temporarily  stopped  by  the  traf- 
fic on  the  latter  street.  She  was  in  the  lead, 
a  short  distance  ahead  of  her  companion,  and 
stopped  when  down  the  incline  of  the  walk, 
near  the  edge  of  the  curb,  as  John  Taylor 
was  driving  across  It,  dosely  followed  by  his 
brother,  Samuel,  who,  noticing  the  children 
waiting,  stopped  bis  team,  leaving  the  walk 
clear  for  thenr  to  cross.  This  was  in  effect 
an  Invitation  for  those  waiting  on  the  walk 
to  go  ahead,  a  significant  thing  as  bearing 
upon  the  girl's  negligence.  On  seeing  this 
man  up  in  his  wagon  facing  west,  with  a 
clear  view  down  Genesee  street  in  that  direc- 
tion, stop  his  team  to  leave  the  walk  dear 
for  them  to  cross  over  the  street  ahead  of 
him,  it  would  not  be  unnatural  for  a  little 
girl,  stopped  by  trafiSc  at  the  curb,  to  take 
his  conduct  as  an  assurance  that  those  wait- 
ing could  safely  proceed.  Of  her  conduct  at 
that  time  Ethel  Fisher,  a  high  school  stu- 
dent 19  years  of  age,  who  was  standing  back 
of  the  curb  and  on  higher  ground,  testified 
she  saw  Merle  Church  standing  in  front  of 
her  by  the  curb,  and  looking  around  as  John 
Taylor's  team  and  wagon  passed  over  the 
crosswalk,  and  when  Sam.  Taylor  stopped  hia 
team,  with  the  heads  of  his  horses  far 
enough  from  the  crossing  "so  there  wasn't 
any  danger  of  getting  hurt,"  the  girl  looked 
both  ways,  "to  the  east  and  west,  and  started 
ahead" ;   that  she  did  not  skate,  but  walked 
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on  her  skates — ^"Jast  ordinary  walking" ;  did 
not  hurry,  but  went  at  "an  ordinary  walk" — 
and  was  struck  by  defendant's  automobile, 
Jnst  after  she  passed  the  rear  of  John  Tay- 
lor's wagon.  This  witness  had  driven  and 
timed  automobiles,  observed  thenf  running  at 
different  rates,  and  made  estimates  of  their 
speed,  wag  familiar  with  speed  limits  in  cit- 
ies, had  estimated  whether  passing  cars  were 
within  the  law,  and  noted  the  speed  of  de- 
fendant's car  just  before  and  at  the  time  of 
the  accident  Asked  at  what  rate  of  speed  it 
was  going  when  it  struck  the  girl,  she  re- 
plied, "Wiell,  the  lowest  estimate,  from  20  to 
25  miles  an  hour." 

Counsel  for  defendant  urged  it  was  the  du- 
ty of  plaintiff's  decedent  to  look  to  the  west 
InAnedlately  on  passing  out  from  behind 
John  Taylor's  wagon,  and  she  was  guilty  of 
contributory  negligence  in  not  doing  so.  On 
the  court's  refusal  to  direct  a  verdict  for  de- 
fendant, his  counsel  tendered  and  the  court 
submitted  to  tlie  Jury  the  following  special 
question: 

"Did  Merle  Ghareh,  as  she  passed  from  be- 
hind John  Taylor's  wagon  and  while  she  was 
yet  a  safe  distance  from  the  aatomobile,  look 
towards  the  west?" 

This  the  Jury  ansvrered  in  the  affirmative, 
and  aroellant's  counsel  now  contend  there 
was  no  testimony  In  the  case  to  warrant  an 
affirmative  answer.  Defendant's  wife,  who 
sat  on  the  back  seat,  saw  the  girl  before  the 
car  struck  her,  although  he  did  not.  She 
testlfled  that  the  only  indication  the  girl  saw 
the  car  was  from  her  actions,  when  she  gave 
a  start  back,  and  said: 

"That  is  the  first  I  seen  of  her,  when  she 
gave  her  start  back,  just  as  though  something 
drew  her  attention  to  it." 

While  direct  affirmative  testimony  on  that 
question  is  meager,  we  are  not  prepared  to 
aay  there  are  no  facts  and  circumstances 
from  which  a  Jury  might  reasonably  draw  a 
favorable  inference.  Neither  are  we  persuad- 
ed, under  the  circumstances  of  this  case,  that 
In  any  event  an  answer  to  the  question  pro- 
I>osed  would  furnish  the  test  of  the  child's 
negligence  as  a  matter  of  law.  Just  what 
she  actually  saw,  or  heard,  or  thought  on 
that  occasion  cannot  be  told  by  her.  She 
may  have  seen  the  automobile  and  misjudg- 
ed its  speed.  There  was  reason  for  her  be- 
ing upon  the  street  at  that  place  and  time. 
She  was  not  playing  in  the  street,  or  idly 
loitering  upon  it,  but  passing  the  crossing 
point  on  her  way  home  from  school  In  the 
performance  of  her  duty.  She  had  a  right 
to  expect  any  driver  approaching  that  busy 
crossing  under  the  conditions  shown  would 
exercise  reasonable  care,  by  not  driving  his 
car  over  10  miles  an  hour  and  keeping  it 


under  safe  control,  as  was  his  doty.  Babbitt 
on  Motor  Vehicles  (3d  iBd.)  |  S86. 

The  relative  rights  and  duties  of  pedestri- 
ans and  drivers  at  street  crossings  is  discuss- 
ed and  fnlly  stated  In  the  recent  case  of  Ben- 
jamin V.  McGraw,  208  Mich.  76,  175  N.  W. 
394.  Applying  the  principles  there  recogniz- 
ed to  the  facts  in  this  case,  where  the  pedes- 
trian is  but  a  child,  the  question  of  her  con- 
tributory negligence  was  fairly  within  the 
realm  of  facts  for  determination  by  the  Jury. 

The  Judgment  is  affirmed. 


LANSING  et  al.  v.  PERRY.    (No.  64.) 
(Supreme  Court  of  Michigan.    Oct.  3,  1921.) 

1.  Nalsanoe  4=>3(l  I)— Garage    not    nuisance 
per  se. 

The  operation  of  a  garage  business  is  not 
a  noisance  per  se. 

2.  Nulsanoe  «=»3(ll)— Garage  on  much-trav- 
eled street  not  enjoined  as  nuisance. 

The  construction  of  a  garage  building  and 
the  operation  of  a  garage  business  therein  on 
street  on  which  there  was  heavy  traffic,  such 
as  street  cars,  freight  cars,  and  trains,  with 
automobiles  and  trucks,  with  the  noise  and 
odors  incident  to  such  traffic  and  on  which  the 
property  was  more  valuable  for  business  than 
for  residential  purposes,  will  not  be  enjoined 
as  a  nuisance. 

3.  Nnlsanoa  «=»  1 9>— Business  will  not  be  en- 
joined nntll  nulsanoe  is  made  manifest. 

Generally,  when  a  building  about  to  be 
erected, '  or  proposed  business  to  be  conducted 
on  unrestricted  property  is  not  per  se  a  nui- 
sance, and  the  apprehended  injury  is  but  coi^ 
Jectural  and  contingent,  equity  will  refrain 
from  interfering  until  an  actual  nuisance  is 
made  manifest. 

Appeal  from  Circuit  Court,  Ingham  County, 
In  C!hancery;  Guy  Mi.  Chester,  Judge. 

Bill  by  Alicia  Lansing  and  others  against 
Milton  H.  Perry.  Decree  for  defendant,  and 
plaintiffs  appeal.    Affirmed. 

Argued  before  STEERB,  C.  J.,  and 
MOORE,  FELLOWS,  WIEST,  STONE, 
CLARK,  BIRD,  and  SHARPS,  JJ. 

C.  W.  &  W,  S.  Foster,  and  Cummins  & 
Nichols,  all  of  Lansing,  for  appellants. 

Frank  L.  Dodge  and  Dean  W.  Kelley,  both 
of  Lansing,  for  appellee. 

STEERE,  C,  J.  Plaintiffs  ffled  this  bUl 
of  complaint  to  enjoin  defendant  Perry  from 
constructing  a  proposed  garage  building  and 
operating  therein  a  public  garage  on  a  lot 
owned  by  him  in  blodc  172  of  the  dty  of  Lan- 
sing, located  on  the  east  side  of  Washington 
avenue  in  the  neighborhood  where  they  re- 
side.   The  suit  was  duly  brought  ^o  issue  and 
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heanl  on  tesUmftny  taken  In  open  court. 
While  much  testtmony  was  taken,  the  exist- 
ing facta  are  little  In  dispute;  contradictions 
In  the  evidence  offered  by  the  respective  sides 
running  largely  to  diverse  opinions  and  In- 
ferences. 

Not  only  defendant's  lot,  but  all  property 
In  that  block  and  vldnity,  is  entirely  unre- 
stricted. Injunction  restraining  erection  of 
the  proposed  building  was  denied,  but  plain- 
tiffs' bill  was  not  entirely  dismissed,  the 
court's  decree  being  so  framed  as  to  prohibit 
certain  spedfled  activities  particularly  pro- 
tested against  by  plaintiffs  and  require  the 
business  done  in  said  building  to  be  so  con- 
ducted as  not  to  create  a  nuisance. 

The  circuit  Judge  who  heard  the  case  filed 
an  opinion  with  findings  which  very  accurate- 
ly marshals  the  salient  facts  and  clearly  pre- 
sents the  questions  of  law  involved. 

After  a  careful  examination  of  the  record 
in  verification  of  the  facts  stated,  arguments 
presented  in  briefs  filed,  and  consideration  of 
the  authorities  cited,  we  find  the  statement  of 
facts  and  conclusions  of  law  so  satisfactorily 
stated  and  reasoned  by  the  trial  Judge  that 
we  are  content  to  adopt  his  opinion,  as  fol- 
lows: 

"Washington  avenue,  running  north  and 
south,  is  the  principal  street  in  the  city  of 
Lansing.  A  large  portion  of  this  avenue  is 
pared  to  the  width  of  75  feet.  In  the  business 
portion  of  the  dty  and  as  far  south  as  Lenawee 
street  it  is  paved  to  the  width  of  76  feet,  and 
from  Lenawee  street  south  to  the  bridge  across 
Grand  river  it  ia  paved  to  the  width  of  40 
feet.  There  is  a  doable  street  car  track  on 
this  avenue  through  the  business  portion  of  the 
city  running  sooth  and  crossing  Grand  river 
bridge.  That  for  some  distance  south  of  Grand 
river  bridge  on  Washington  avenue  the  larger 
portion  of  the  frontage  is  occupied  by  factories 
and  for  business  purposes  with  only  a  few 
places  in  this  section  where  people  live. 

"This  suit  has  reference  to  the  properties 
fronting  on  Washington  avenue  between  Lena- 
wee street  and  the  Grand  river  bridge,  a  dis- 
tance of  the  3^  blocks,  the  half  block  being 
next  to  the  river. 

"The  frontage  on  Washington  avenne  on 
each  side  of  the  avenue  from  Lenawee  street 
to  Hillsdale  street  is  substantially  S90  feet, 
from  Hillsdale  to  St.  Joe  street  is  substan- 
tially 275  feet,  and  from  St.  Joe  street  to  Main 
street  is  231  feet  The  blueprint  Exhibit  A 
(copy  from  the  record  is  printed  herewith), 
which  is  conceded  to  be  correct,  attached  to 
the  bill  of  complaint,  shows  the  lots  contained 
in  these  blocks.  Beferring  to  this  blueprint, 
the  evidence  shows: 

"That  between  Lenawee  and  Hillsdale  streets 
on  the  west  side  of  Washington  avenue  the 
north  one  half  of  the  frontage  (marked  Bower- 
man  place)  has  been  purchased  with  the  view 
of  building  a  business  block  or  selling  it  for 
a  bn^ess  place.  On  the  other  half  of  this 
frontage  are  the  Elliott  and  Davis  residences. 
On  the  east  side  of  the  avenue  there  are  three 
places  of  business  fronting  on  the  avenue  at 
the  north  end  of  this  block.  The  next  two 
places  sonth  of  these  small  store  buildings  have 


old  houses  occupied  by  tenants  and  are  being 
offered  for  sale  for  bnsinesB  purposes.  The 
south  half  of  this  frontage  is  marked  'Whitney' 
and  is  a  nice  residence. 

"Between  Hillsdale  and  St.  Joseph  streets  on 
west  side  of  the  avenue,  on  the  north  one- 
fourth  of  frontage,  is  a  residence  occupied  by 
the  I.  O.  O.  F.  for  office  purposes.  The  next 
place  south,  being  one-fourth  of  frontage,  is 
Thorbum's  residence,  and  on  back  end  of  lot 
is  a  veterinary  hospital.  The  balance  of  the 
frontage  of  this  block  belongs  to  the  General 
Motors  and  is  vacant  property.  The  evidence 
indicates  that  this  comer  will  be  occupied  by 
a  business  block.  On  the  east  side  of  the 
avenue  the  north  half  of  the  block  belongs  to 
the  Woman's  Club.  On  this  lot  ia  a  good-aized 
dub  house  and  quite  spadons  grounds;  South 
of  this  property  are  two  residences,  Davis'  and 
Nichols'. 

"Between  St.  Joe  and  Main  streets  on  the 
west  side  of  the  avenue  are  situated  the  resi- 
dence of  two  of  the  plaintiffs,  Potter  and  Olds, 
each  owning  one-half  of  the  frontage.  On  the 
east  side  of  the  avenue  the  north  66%  feet 
fronting  on  the  avenne  is  owned  by  Rehm  and 
occupied  as  a  residence  and  is  for  sale.  The 
next  lot,  60  feet  front,  sonth  of  above  property, 
is  a  vacant  lot  belonging  to  defendant  ani  is 
the  property  in  question.  The  next  lot,  60 
feet  frontage,  belongs  to  plaintiff  Lansing,  and 
is  her  residence  and  has  been  for  many  years. 
The  next  lot,  65%  feet  frontage,  is  vacant 
property  belonging  to  plaintiff  Olds. 

"Between  Main  street  and  the  river  on  the 
west  side  of  the  avenue  is  the  property  of 
plaintiff  Scott  and  is  a  residence,  and  on  the 
east  side  of  the  avenne  is  the  property  of  John- 
son, upon  which  is  a  residence, 

'Tlaintiffs  contend  in  this  case  that  defend- 
ant, by  constmcting  building  for  the  purpose 
of  carrying  on  a  business  on  the  lot  in  question, 
is  interferinir  with  long-established  rights  of 
theirs,  namely,  the  right  to  have,  maintain, 
and  enjoy  their  homes  free  from  the  disturb- 
ance and  annoyance  of  a  bnsiness  activity  in 
their  midst,  and  that  such  a  structure  is  un- 
sightly and  out  of  harmony  with  a  district  for 
residential  purpose,  and  therefore  would  de- 
stroy the  comfort,  enjoyment,  and  desirability 
of  such  homes  and  lessen  the  value  of  their 
property. 

"Plaintiff  also  daims  that  defendant  purposes 
to  maintain  a  garage  with  all  the  inddents  of 
audi  a  bnsiness  such  as  storing  and  selling 
gasoline,  repairing  cars,  testing  out  engines, 
and  storing  cars,  with  all  the  objectionable 
odors,  noises,  and  dangers  that  go  with  snch 
a  business,  and  therefore  such  business  con- 
stitutes a  nuisance  in  their  midst. 

"There  is  no  daim  of  any  tniilding  restric- 
tions attached  to  any  property  in  this  locality, 
and  the  evidence  shows  that  defendant  has  re- 
ceived a  biulding  permit  from  the  proper  au- 
thorities to  construct  the  building  in  question. 
The  evidence  shows  that  this  is  to  be  a  two- 
story  building,  sides  stuccoed,  properly  and 
well  constructed  of  good  material  and  work- 
manship; that  the  front  of  the  building  is  ar- 
tistically designed  and  constructed  of  tiie  best 
material,  and  when  completed  will  be  orna- 
mental as  a  business  place. 

"The  evidence  shows  that  this  is  not  to  be  a 
garage,  as  charged  in  the  bill  of  complaint,  but 
that  this  is  to  be  a  place  for  the  showing  and 
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aales  of  ii«w  can  and  any  mch  ■enrice  aa  ia 
incident  to  the  aale  of  can.  There  ia  not  to 
be  any  gaaoline  filling  atation  on  or  connected 
with  theae  premisea  and  no  gasoline  aold  at 
thia  place. 

[1,2]  The  evidence  shows  a  very  large 
amount  of  traffic  on  thia  street  at  thia  time  and 
much  n))ise.  The  proposed  place  of  business 
and  businesa  wHl  not  to  any  particular  marked 
degne  Increase  the  use  of  the  street  nor  the 
noises  and  odors  already  occasioned  on  this 
street  by  street  cars,  interurban  can,  freight 
cars  and  trains,  automobiles,  and  trucks.  This 
building  is  not  a  nuisance.  The  business  to 
be  carried  on  therein  is  not  a  nuisance  per  se. 
Under  the  evidence  in  the  opinion  of  this  court 
the  proposed  business  ia  not  and  will  not  be  a 
nuisance. 

"Another  question  that  should  not  in  any 
judgment  be  lost  sight  of  is  the  growth,  prog- 
ress, and  advancement  of  the  city.  If  this  city, 
the  capital  of  the  state,  is  to  develop  as  it 
should  be  the  pride  of  every  one  to  have  it, 
there  mast  necessarily  be  an  expansion  of  its 
business  district  Such  business  district  should 
not  be  broken  up  and  scattered.  Manufactur- 
ing n«  doubt  ahonid  be  installed  in  suburban 
districts.  Clommercial  and  mercantile  business 
is  better  if  centrally  located  and  in  one  busi- 
ness district.  The  growth  of  Lansing  is  such 
that  its  businesa  district  must  expand.  It  can- 
not expand  without  encroaching  on  and  intrud- 
ing into  residential  districts  and  to  some  incon- 
venience homes.  One  home  is  aa  sacred  to 
the  owner  as  another  regardless  of  ita  value. 
Which  way  can  the  business  district  of  Lansing 
expand  and  which  is  the  most  natural  way? 

"It  appears  to  the  writer  of  theae  findings 
that  the  most  loglMl  way  for  ezpanston  ia 
along  WaaUngton  avenne  and  with  the  Tiew 
that  probably  an  the  territory  between  the 
business  now  on  Washington  avenue  north  of 
Grand  river  may  connect  with  the  buaineas 
south  of  Grand  river. 

"The  thoughts  contained  in  the  above  para- 
graph are  suggested  by  the  following  language 
quoted  in  the  case  of  Dittman  v.  Repp  reported 
in  60  Md.  622,  S3  Am.  Rep.  at  page  327:  'If 
a  man  lives  in  a  town,  of  necessity  he  must 
submit  himself  to  the  consequences  of  the  ob- 
ligations of  trades  which  may  be  carried  on  in 
his  immediate  neighborhood,  which  are  actually 
necessary  for  trade  and  commerce,  also  for 
the  enjoyment  of  property,  and  for  the  benefit 
of  the  inhabitants  of  the  town.'  In  this  case 
the  court  says  on  the  same  page:  'Every  one 
taking  up  bis  abode  in  the  dty  must  expect  to 
encounter  the  inconveniences  and  annoyances 
incident  to  such  community;  and  he  must  be 
taken  to  have  consented  to  endure  such  annoy- 
ances to  a  certain  extent.' 

"The  introduction  of  business  honses  and 
business  in  this  territory  lessens  the  value  for 
residence  purposes,  but  it  materially  increaaes 
the  value  of  the  property  for  business  pur- 
poses. The  value  largely  depends  on  the  pur- 
pose for  which  it  can  be  used.  Aside  from  the 
question  of  sentiment  and  one  or  two  very 
large  homes,' the  property  is  as  valuable,  if  not 
more  valuable,  for  business  purposes  than  it  is 
for  residences. 

"Counsel  for  plaintift  contend  that  this  case 
ia  controlled  by  Berth  v.  Hospital  Association, 
196  Mich.  642,  163  N.  W.  62,  and  Saier  v.  Joy, 
198  Mich,  296,  164  N.  W.  607,  L.  R.  A.  1918A, 


825,  and  also  that  Birchard  ▼.  Lansing  Board 
of  Health,  204  Mich.  284,  169  N.  W.  901,  4  A. 
L.  R.  990,  sustain  their  contention.  The  Barth 
Case  ia  one  involving  a  psychopathic  or  insane 
hospital;  the  Saier  Case  is,  one  involving  a 
morgue  and  undertaking  rooms;  and  the  Bir- 
chard Case  involves  a  peathonse.  In  the  first 
two  caaea  the  court  found  that  the  mental  con- 
dition of  residents  would  be  affected  by  con- 
stant fear,  annoyance,  and  inconvenience,  mak- 
ing living  in  the  vicinity  uncomfortable,  un- 
pleasant, and  unsafe.  In  the  Birchard  Case 
the  court,  referring  to  the  first  two  cases,  said, 
'We  recognised  that  there  might  be  no  actual 
danger  if  property  conducted,  but  that  their 
maintenance  in  close  proximity  to  the  home 
wonld  create  snch  dread  and  fear  in  the  mind 
of  the  normal  person  as  "would  destroy  the 
comfort,  the  well  being  and  the  property  rights 
of  the  plaintiffs,"  depressing  the  mind  and 
lowering  the  vitality  of  the  normal  person,  ren- 
dering one  more  susceptible  to  disease,  and  re- 
ducing the  value  of  the  property  so  situated,' 
and  rendered  injunctive  relief.  In  this  case 
the  court  aays:  'But  substantially  all  the  ex- 
perts who  testify  to  this  effect  agree  that  their 
opinion  ia  not  shared  by  the  general  public, 
and  that  the  normal  person  has  a  horror  and 
dread  of  a  pesthouse,  and  a  fear  of  infection 
from  proximity  to  It' 

"These  cases  have  the  elements  of  dread, 
fear  and  horror,  which  lessen  vitality,  strength, 
and  resistance  of  the  normal  penon  and  sub- 
jects him  more  readily  to  annoyance,  discom- 
fort and  disease.  The  instant  case  does  not 
possess  these  elements,  and  in  my  Judgment 
those  cases  are  not  controlling  in  this. 

"Counsel  for  complainant  also  cite  McMorran 
T.  ITitsgerald,  106  Mich.  649,  64  N.  W.  669,  58 
Am.  St  Bep.  Sll. 

"Injunctive  relief  was  granted  in  this  case 
when  defendant  invaded  a  suburban  residential 
district  and  engaged  in  an  offensive  and  noisy 
business  which  injured  plaintifTs  property  by 
smoke  and  soot  and  made  life  uncomfortable 
by  unpleasant  odors  and  noises. 

"The  evidence  in  this  case  ahowa  that  the 
noiaea  on  this  street  now  are  such  that  at  times 
you  cannot  carry  on  a  convenation  on  the 
porches  of  the  homes,  that  there  is  the  usual 
smoke  and  odors  occasioned  by  cars  being  used 
in  large  numbers  on  the  street  and  it  is  spec- 
ulative and  very  uncertain  as  to  whether  the 
business  intended  as  shown  by  the  evidence  will 
perceptibly  add  to  the  turmoil,  annoyance,  and 
inconvenience  now  experienced  by  residents  on 
this  avenne. ' 

"The  question  of  whether  a  business  not  pro- 
hibited by  law  and  which  is  not  immoral  is  a 
nuisance  is  one  of  fact,  depending  on  the  man- 
ner in  which  it  is  operated,  its  location,  and  the 
effect  it  has  on  those  in  the  community  'in 
which  it  is  located.  It  must  be  something  more 
than  distasteful  and  displeasing.  It  must 
amount  to  an  annoyance,  detriment  and  injury. 

"As  before  stated,  the  evidence  does  not 
show  that  the  proposed  'business  will  be  a 
nuisance.  True,  a  business  might  be  operated 
so  as  to  become  a  nuisance  if  it  should  be  con- 
ducted as  plaintiffs  charge  in  their  bill  of  com- 
plaint but  that  is  not  the  situation  in  this  case. 

"Then  the  other  question  in  this  case  is: 
Can  a  man  who  owns  property  on  Washington 
avenue  between  the  present  busineaa  section 
north  of  Grand  river  and  the  business  section 
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south  of  Grand  river  introdnce  a  lawful  boai- 
nesB  in  hia  bouse  or  build  a  businesB  block  for 
a  lawful  business  where  his  honfe  stands  if  ob- 
jected to  by  tne  residents  of  that  territory? 
U  should  be  remembered  that  this  is  not  a  re- 
stricted territory.  I  am  impressed  that  the 
owner  of  property  in  this 'section  has  a  right 
to  build  a  business  place  in  this  section  for  a 
lawful  business  therein  and  conduct  such  lawful 
business  so  long  as  it  does  not  become  a  pub- 
lic or  private  nnlsance.  If  plaintiffs  can  atop 
this  building  because  it  is  introducing  business 
in  a  residential  district  and  thereby  damaging 
their  property  for  residence  purposes,  but  in- 
creases its  value  for  business  purposes,  then 
plaintiffs  can  prevent  the  encroachment  of  the 
business  district  toward  their  residences  which 
would  make  their  'property  less  desirable  for 
residences  but  more  desirable  for  business  pur- 
poses. The  damage  for  residence  purposes  is 
compensated  for  by  the  increased  value  for 
business  purposes.  It  is  not  attempted  in  this 
case  to  expand  or  introduce  business  in  a  sab- 
urban  district. 

"With  this  view,  I  think  defendant  should  be 
permitted  to  construct  the  building  as  outlined 
and  described  by  him  and  carry  on  the  business 
of  sales  and  showroom  as  described  by  defend- 
ant, but  that  defendant  shall  not  keep  for  sale 
or  sell  gasoline  on  the  premises,  nor  obstruct 
the  street  by  parking  cars  thereon,  nor  run  a 
general  repair  shop.  He  shall  be  permitted  to 
carry  on  such  repair  service  as  is  incident  to 
the  handling  of  cars  which  are  a  part  of  his 
show  and  sales  'business;  this  to  permit  the 
receiving  an  old  car  in  exchange  when  a  new 
car  is  sold  and  the  sale  of  the  old  car  and  such 
reasonable  repair  to  same  as  is  customary  in 
a  sales  and  show  'department,  and  defendant 
shall  not  operate  the  business  so  as  to  occasion 
unusual  noises  or  odors  in  such  a  sales  And 
show  business.  No  business  shall  be  conducted 
in  this  place  so  as  to  constitute  a  private  or 
public  nuisance." 

[S]  This  case  Is  clearly  goTemed  by  the 
well-recognized  general  rule  that  when  a 
building  about  to  be  erected  or  proposed  busi- 
ness to  be  conducted  on  unrestricted  property 
is  not  per  se  a  nuisance  and  the  apprehended 
injury  la  but  conjectural  and  contingent, 
equity  will  refrain  from  Interfering  until  an 
actual  nuisance  is  made  manifest  That 
principle  finds  suptrart  In  Slegel  v.  Circuit 
Judge,  166  Mich.  459,  119  N.  W.  646,  Mac- 
kenzie V.  Paull  Co.,  207  Mich.  456,  174  N.  W. 
161,  6  A.  L.  R.  1305,  Wolfschlager  t.  Apple- 
baum,  213  Mich.  180,  182  N.  W.  47. 

The  decree  Is  affirmed,  with  costs  to  de- 
fendant 


NIEDZINSKI    V.    CORYELL.    (No.    16.)* 
(Supreme  Court  of  Michigan.    Oct  8,  1921.) 

I.  MnnldpaJ    eorporations    «=s>706( I)— Decla- 
ration alleging  automobile  driver's  failure  to 
turn  to  loft  In  passing  bioyde  rider  going  In 
same  direction  held  sufflolent. 
In  action  for  injuries  to  bicycle  rider,  ans- 

tained  in  collision  with  defendant's  automobile 


when  its  driver  attempted  to  pass  bioyde  goiag 
in  same  direction,  declaration  alleging  that  de- 
fendant's son,  in  driving  the  automobile,  was 
negligent  in  falling  to  turn  out  to  the  left  to 
pass  the  bicycle,  and  asking  for  damages  In  ac- 
cordance with  Comp.  liiwa  1916,  |  4926 
(which  was  derieal  error  for  4825),  held  to 
state  a  common-law  cause  of  action  for  neg- 
ligence, with  a  statutory  right  to  recover 
against  the  owner  of  the  automobile. 

2.  Pleading  <3=>30--Clerical  srrors  held  not  to 
affeot  safflcienoy  of  declaration. 

In  dedaration  alleging  negligence  "consti- 
tuted in"  automobile  driver  failing  to  turn  out 
to  the  left  to  pass  bicycle  rider  going  in  same 
direction,  and  demanding  judgment  against 
owner  in  accordance  with  Comp.  Laws  1916,  { 
4925,  the  use  of  the  word  "constituted,"  in- 
stead of  "consisted,"  and  the  citation  of  sec- 
tion 4925,  constituting  a  part  of  the  Drain 
Law,  instead  of  section  482S,  held  not  to  af- 
fect suffidency  of  the  dedaration,  being  cler- 
ical errors,  which  could  not  have  been  mislead- 
ing. 

3.  Mnnlolpal  oorporatlens  «=>70S(I0)— Bioyols 
rider,  who  rode  straight  ahead,  not  ■eglloeat 
where  automobile  eoming  from  behind  oould 
pass  OH  eittier  side. 

Bicyde  rider,  who  rode  straight  ahead, 
without  swerving  to  the  right  or  left;  when 
automobile  approached  him  from  the  rear,  with 
room  to  pass  by  on  either  side,  is  not  con- 
tribntorily  negligent  in  absence  of  statute  or 
ordinance. 

4^  MunioipaJ   oorporatloBS   «=>703(l)— BIcyoio 

■ot  a  "motor  vehlole,"  within  trafflo  statutes. 

A  bicyde  is  not  a  "motor  vehide,"  within 

statutes  regulating  traffic. 
[Ed.  Note.— For  other  definitions,  see  Words 

and  Phrases,  First  and  Second  Series,  Motor 

Vehicle.] 

5.  Municipal  oorporatlons  <3=>703( I)— Travel- 
er may  occupy  part  of  publlo  highway  most 
oonvenlent,  when  not  needed  by  others  with 
superior  rights. 

A  traveler  may  occupy  and  use  any  part  of 
the  highway  be  finds  most  convenient  or  agree- 
able, when  not  needed  by  others  whose  rights 
are  superior. 

6.  Municipal  corporations  4=9703(1)— Auto- 
mobile subject  to  laws  govoming  vebldes. 

Aside  from  spedal  statutes,  automobiles 
are  subject  to  existing  general  laws  governing 
vehicles  on  public  highways,  with  no  para- 
mount rights. 

7.  Municipal  oorporatlons  «=3706(7)— Wheth- 
er bicycle  rider  swerved  to  left  on  approaoh 
of  aotomohlto  from  behind  held  for  jury. 

In  action  for  injuries  to  bicyde  rider, 
struck  by  automobile  in  driver's  attempt  to 
pass  bicyde  going  in  same  direction,  the  ques- 
tion of  whether  the  bicyde  rider  swerved  to 
the  left  on  automobile's  approach  from  behind 
held  tor  jury. 

8.  Witnesses  «=>345( I)— Evidence  as  to  oon- 
vlction  of  witness  admissible  to  affeot  his 
orediblllty. 

In  action  for  injuries  sustained  in  automo- 
bile-bicyde  collision,  cross-examination  of  an- 
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tomobiI«  driver  as  to  M«  lia^g  been  con- 
Ticted  of  crime  fteld  proper;  eTidence  of  such 
conviction  being  admieeible  at  bearing  on  hie 
credibility. 

9.  Trial  «=»  1 33  (2)— Remarks  of  ooansel  In 
•rgament  to  Jary  held  not  ground  for  ra- 
veraal.  In  view  of  Inetrocrtlon. 
In  action  for  injuries  sastained  In  aatomo- 
bfle-bicycle  collision,  in  which  there  was  evi- 
dence as  to  automobile  driver's  conviction  for 
driving  automobile  at  excessive  speed,  admitted 
as  affecting  his  credibility  as  a  witness,  re- 
marks of  plaintiff's  counsel  in  argument  to  jury 
that  "this  young  man,  three  times  convicted  of 
violation  of  law,  didn't  have  any  right  to  run 
ns  down,"  held  not  ground  for  reversal,  in 
view  of  instruction  that  evidence  aa  to  convic* 
tions  should  be  considered  only  as  bearing  on 
bis  credibility  as  a  witness. 

Error  to-  Circuit  Court,  Bay  Comity;  Sam- 
uel G.  Hougbton,  Judge. 

Action  by  Barney  Miedzinslci  against 
Charles  Coryell.  Judgment  for  plaintiff,  and 
defendant  brings  error..  Affirmed. 

Argued  before  STEBRB,  G.  J.,  and 
MOORE,  FELLOWS,  WIBST,  STONE, 
CLARK,  BIRD,  and  SHARPE;  JJ. 

Morris  L.  Courtrlght,  of  Bay  City,  for  ajH 
pellant. 
W.  A.  Collins,  of  Bay  City,  for  appellee. 

STEERE,  C.  J.  At  about  6  o'clock  in  the 
evening  of  October  27,  1917,  Harry  Coryell, 
son  of  defendant,  was  driving  bis  father's 
Cadillac  touring  car,  with  the  latter's  knowl- 
edge and  consent,  south  along  Washington 
avenue  In  the  city  of  Bay  City,  returning 
with  three  companions  from  attending  a 
football  game,  when  he  came  into  collision 
with  plaintiff,  who  was  riding  a  bicycle  down 
the  avenue  In  the  same  direction,  injuring 
plaintiff  and  damaging  his  bicycle,  to  Just 
what  extent  is  in  controversy.  This  action 
was  brought  In  the  Bay  county  circuit  court 
to  recover  damages  from  defendant  as  owner 
of  the  automobUe.  Plaintiff  had  verdict  and 
judgment  in  the  sum  of  $645. 

Washlngtcm  avenue  is  a  main  thorough- 
fare of  Bay  City,  extending  through  it  cen- 
trally in  a  northerly  and  southerly  direction 
X»st  the  City  Hall,  nearly  in  front  of  which 
the  accident  occurred^  Through  that  part  of 
the  city  are  double  railway  tracks  along  the 
avenue,  and  it  is  paved  40  feet  wide  between 
curbs.  At  the  time  of  the  accident  It  was 
raining  some  and  daylight  fading. 

Plaintiff  was  a  coal  miner,  and  had  worked 
that  day  until  4  o'clock,  when  be  went  home, 
fed  his  chickens,  etc.,  and  sBortly  before  6 
went  down  town  on  his  bicycle  to  get  some 
meat  and  a  pair  of  shoes,  with  which  he  was 
returning  home  when  the  accident  befell  him. 
He  testified  he  was  going  south  om  his  bicy- 
cle, some  3  or  4  feet  distant  from  the  west 
rail  of  the  west  street  car  track;  that  the 


street  was  all  dear  of  trafflc  in  that  locality, 
and  as  be  rode  along  he  beard  an  automobUe 
coming  behind  him  from  the  north,  giving 
liim  the  impression  that  it  was  coming  fast, 
but  the  road  was  clear,  and  he  did  not  turn 
around  to  look,  and  did  not  know  how  fast; 
that  he  kept  going  straight  along  without 
changing  his  course,  because  be  saw  that  the 
automobile  had  plenty  of  room  to  pass  him 
on  either  side;  that  it  struck  bis  bicycle  in 
the  rear  and  throw  him  down,  severviy  injur- 
ing him  and  the  bicycle.  The  evidence  ap- 
pears to  be  undisputed  that  the  roar  end  of 
the  bicycle  was  wrecked  and  the  front  prac- 
tically uninjured. 

The  testimony  of  defendant's  son  is  that  he 
saw  plaintiff  when  75  feet  away,  riding  his 
bicycle  down  the  street  ahead  of  him,  about 
half  way  between  the  west  track  and  the 
curb ;  that  be  appeared  to  be  "wobbling  along 
a  little"  when  he  first  saw  him,  was  carrying 
a  bundle  in  one  band  and  steering  his  bicy- 
cle with  the  other,  "going  down  rather  crook- 
ed," and  said  of  the  accident: 

"I  saw  him  turn  to  the  left,  and  I  went 
right  by,  and  he  actually  ran  right  into  me  In 
the  front  fender,  whereby  It  threw  him  right 
down,  and  the  boys  that  were  with  me  didn't 
know  anything  of  the  kind  that  I  bit  this  man, 
and  I  got  out  and  picked  him  up,  and  we 
walked  into  the  police  station,  and  they  took 
his  name,  and  from  there  I  took  him  home. 
Q.  Did  you  run  into  him?  A.  ^o;  he  actually 
ran  into  me.  Q.  Did  it  become  necessary  for 
him  to  turn  the  bicycle  toward  the  street  car 
track?  A.  Yes;  he  turned  the  bicyde  toward 
the  street  car  track.  •  ♦  •  Q.  What  did 
you  do?  A.  I  made  a  violent— I  made  an  at- 
tempt to  avoid  the  acddent.  Q.  By  what  do- 
ing? A.  By  turning  to  run  that  much  farther 
east.  Q.  Where  did  his  bicycle  hit  the  auto- 
mobile? A.  Why,  just  ezactiy  in  front  of  the 
City  Hall." 

He  further  said  that,  as  they  picked  plain- 
tiff up  and  helped  him  into  the  C3ty  Hall,  he 
appeared  to  have  been  drinking.  Plaintiff 
denied  that  he  swerved  his  bicycle  either 
way,  or  that  he  had  been  drinking.  The  neg- 
ligence charged  in  plaintiff's  declaration  is: 

"Running  said  automobile  at  an  excessive 
speed  and  in  failing  to  turn  to  the  left  to  pass 
said  plaintiff" — concluding:  "Wherefore  plain- 
tiff claims  a  judgment  in  the  sum  of  $2,000  in 
accordance  with  the  provisions  of  section 
49(8  7)  29,  Comp.  Laws  of  Michigan  of  1916." 

A  motion  was  made  at  the  dose  of  plain- 
tiff's testimony  for  a  directed  verdict,  which 
was  denied,  and  later  a  motion  was  made 
for  a  new  trial  on  various  grounds,  including 
the  claim  that  the  verdict  was  against  the 
weight  of  evidence  and  excessive,  which  was 
also  denied. 

Defendant's  20  assignments  of  error  aro 
directed  against  the  insufficiency  of  plaln- 
tifCs  declaration,  rulings  of  the  court  during 
the  progress  of  the  trial,  refusal  to  direct  a 
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verdict  for  the  defense,  and  parts  of  the 
charge.  Of  the  declaration  defendant's  conn- 
sel  refer  at  length  to  Black's  Law  and  Prac- 
tice in  accident  cases  for  the  essentials  of 
a  negligence  declaration,  and  point  out  that 
in  scant  phrases  plaintHTs  cart  declaration 
simply  alleges  the  two  charged  acts  of  neg- 
ligence as  "excessive  speed,"  which  he  failed 
to  prove,  and  "failure  to  turn  out  to  the  left 
in  passing,"  without  any  allegations  of  duty, 
or  statement  of  facts  and  circumstances 
showing  defendant  owed  any  legal  duty  to 
plaintiff. 

[1,  2]  In  defense  of  the  brevity  of  his  decla- 
ration, plaintiff's  counsel  points  out  that  it 
follows  a  form  prescribed  in  the  new  rules  of 
the  court  promulgated  pursuant  to  the  Judi- 
cature Act ;  the  form  selected  as  a  model  be- 
ing entitled  "Declaration  for  Negligence  in 
Running  Train  over  Crossing."  That  form 
appears  on  page  265  of  Searles'  Michigan 
Court  Rules.  The  declaration  follows  the 
form  in  outline,  with  a  series  of  concise, 
numbered  ixiragraphs  in  similar  phraseology ; 
but,  this  not  being  a  crossing  case,  the  allega- 
tions of  negligence  are  necessarily  differ^it 
and  of  counsel's  own  composing.  It  is  in- 
dicated that  in  BO  doing  counsel  sought  to  fit 
his  charges  to  the  Motor  Vehicle  Law,  both 
as  to  speed  and  passing.  Plaintiff  did  not 
see  defendant's  automobile  until  after  the  ac- 
cident, and  could  furnish  no  evidence  as  to 
its  speed.  Defendant's  proof  was  that  the 
car  carefully  kept  within  the  15-mlle  speed 
limit  The  trial  court  directly  and  correctly 
took  from  the  Jury  the  question  of  excessive 
si)eed,  which  leaves  the  declaration  stating 
In  substance,  as  applied  to  the  case  submit- 
ted to  the  Jury,  that  on  the  day  in  question 
plaintiff,  while  in  the  exercise  of  due  care, 
was  lawfully  traveling  along  a  designated 
highway  on  his  bicycle,  when  defendant's  au- 
tomobile, driven  by  his  son,  "was  so  care- 
lessly managed  by  said  operator"  that  It  ran 
plaintiff  down,  severely  injuring  him  and  de- 
stroying his  bicycle,  and  the  particular  act 
ot  carelessness  or  negligence  "constituted  in 
*  *  *  failing  to  turn  out  to  the  left  to  pass 
said  plaintiff." 

The  carelessness  of  counsel  in  drafting  the 
declaration  is  noted  in  a  failure  to  follow  the 
form  adopted  by  substituting  "constituted" 
for  "consisted,"  and  in  the  concluding  para- 
graph citing  section  4925,  Comp.  Laws  of 
1915,  which  is  part  of  the  Drain  Law.  The 
appropriate  section  of  the  Motor  Vehicle  Law 
evidently  Intended  Is  4825,  and  this  may  be 
passed  as  a  clerical  error.  We  think  no  one 
would  be  misled  by  those  inaccuracies,  or 
fail  to  understand  that  the  negligence  charged 
as  canse  of  the  accident  was  failure  of  the 
young  man  driving  the  passing  auto  to  ob- 
serve due  care  and  turn  aside  according  to 
the  "law  of  the  road"  when  passing  plaintiff 
going  in  the  same  direction. 

[3]  One  of  defendant's  most  strenuously 
argued  asaignments  of  error  is  refusal  of  the 


court  to  grant  his  motiMi  for  a  directed  ver- 
dict on  the  ground  it  condnsively  appeared 
plaintifTs  negligence  caused  the  accident.  In 
support  of  this  It  is  pointed  out  that,  in  re- 
ply to  counsel's  question  on  cross-examination, 
"Which  side  would  the  automobile  be  re- 
quired to  pass  yon,  do  you  know.  If  it  wanted 
to  pass?"  he  said,  "On  the  right  side."  It 
is  argued  from  this  that  plaintiff  evidently 
expected  the  automobile  to  pass  him  on  the 
right,  and  he  therefore  swung  to  the  left. 
That  might  be  a  legitimate  argument  to  a 
jury  on  the  issue  of  fact  as  to  whether  plain- 
tiff did  turn  to  the  left.  He  testified  that  he 
did  not  do  so,  while  defendant's  evidence  was 
that  he  did.  He  said  he  was  riding  near  the 
center  of  the  street,  on  the  right  side  of  the 
car  track,  and  continued  to  do  so  until  the 
auto  struck  him;  that  to  pass  him  on  the 
left  from  its  proper  side  of  the  street  behind 
him  the  auto  WQuld  have  to  cross  the  street 
car  tracks;  the  street  was  clear,  and  there 
was  plenty  of  room  to  pass  Iilm  on  either 
side,  so  he  k^H  right  on  in  his  course.  If 
he  did,  whldi  was  a  questlim  of  fact,  in  the 
absence  of  any  applicable  statute  or  ordi- 
nance, he  was  strlcdy  within  his  rights,  and 
guilty  of  no  negligence.  !• 

[4]  Apparently  plaintiff  was  not  the  only 
one  confused  as  to  the  law  applicable  to  the 
situation.  The  arguments  advanced  and 
statements  made  by  court  and  counsel  dur- 
ing the  trial  indicate  the  then  impression 
that  provisions  of  the  motor  vehicle  statute 
applied;  but  we  are  not  dealing  with  a  case 
involving  vehicles  meeting  from  opposite  di- 
rections, or  motor  vehicles  passing  each  other, 
or  overtaking  and  desiring  to  pass  "vehicles 
drawn  by  a  horse  or  horses  or  other  draft 
animals."  While  a  bicycle  Is  a  vehicle.  It  is 
not  the  kind  of  vehicle  mentioned  in  the  stat- 
ute. When  other  vehicles  meet  or  pass  it, 
both  are  to  be  governed  by  what  is  known  as 
the  rule  or  law  of  the  road,  which  it  may  be 
noted  has  in  many  respects  been  followed  by 
our  statutes  relative  to  automobiles. 

[S,  6]  Unquestionably  a  traveler  may  oc- 
cupy and  use  any  part  of  the  highway  he 
finds  most  convenient  or  agreeable,  when  not 
needed  by  others  whose  rights  are  superior, 
and  aside  from  special  statutes  automobiles 
are  subject  to  any  existing  general  laws  gov- 
erning vehicles  on  public  tilghways,  with  no 
paramount  rights.  Long  and  universal  cus- 
toms for  approaching,  meeting,  and  passing 
persons  or  vehicles  on  highways  under  vary- 
ing conditions  have  in  many  particulars  been 
so  commonly  observed  as  rules  of  safety  and 
convenience  that  they  are  recognized  by  the 
courts  as  rules  or  laws  of  the  road  of  legal 
import,  and  in  effect  have  become  part  of  the 
common  or  bench  law  of  the  country.  Many 
of  them  have  been  adopted  in  statutes;  some 
have  not.  The  most  familiar  of  these  is  to 
travel  the  right  side  of  the  road,  and  keep 
to  the  right  in  meeting  and  passing.  As  the 
right  side  of  the  road  la  the  same  for  those 
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going  In  the  same  dIre<!tlon,  it  is  also  recog- 
nized as  the  natural,  commonly  necessary, 
and  proper  mie  of  the  road  for  the  rear  trav- 
eler, if  be  desires  to  pass,  to  tnm  by  at  the 
left;  but  even  that  course  demands  extra 
caution  to  avoid  vehicles  coming  from  the 
opposite  direction,  with  the  right  of  way  on 
that  side  of  the  road.  Of  this  it  is  said  In 
ElUott  on  Roads  and  Streets  (3d  Ed.)  1 1084: 

"Indeed,  it  is  most  common  for  the  rear  ve- 
hide  to  pass  the  other  on  the  left.  The  lead- 
ing traveler  is  not  bound  to  turn  either  to  the 
one  side  or  the  other,  if  there  xis  sufficient 
room  to  pass  on  either  side.  If  there  is  not 
sufficient  room,  it  is  said  to  be  'the  duty  of 
the  foremost  traveler  to  afford  it,  on  request 
made,  by  yielding  an  equal  share  of  the  road, 
if  that  be  adequate  and  practicable;  if  not, 
the  object  must  be  deferred  till  the  putiea  ar- 
rive at  ground  more  favorable  to  its  accom- 
plishment.' But  it  is,  perhaps,  doubtful  if 
such  duty  can  be  deemed  an  absolute  legal 
duty,  and,  even  if  it  should  be  so  considered, 
the  failure  of  the  leading  traveler  to  perform 
it  by  turning  out  to  one  side  will  not  justify 
the  other  in  purposely  running  into  him,  or  at- 
tempting to  pass  at  all  hazards.  The  only  rule 
of  general  application  that  can  be  laid  down  is 
that  he  who  attempts  to  pass  another  going  in 
the  same  direction  must  do  so  in  such  manner 
as  may  be  most  convenient  under  the  drcum- 
stancea  of  the  case,  and  if  negligent,  and  dam- 
age results  to  the  person  passed,  the  former 
must  answer  for  it,  unless  the  latter  by  hia 
own  carelessness  or  recklessness  brought  the 
disaster  upon  himself." 

Of  passing  In  the  same  direction  It  Ib  re- 
marked in  Angell  on  Highways,  452: 

"The  law  has  been  declared  to  be  that  a 
traveler  may  use  the  middle  or  either  side  of 
the  road  at  his  pleasure,  and  without  being 
bound  to  turn  aside  for  another  traveling  in 
the  same  direction,  provided  there  be  auffident 
room  to  pass  on  the  one  hand  or  the  other." 

[7]  There  was  certainly  room  to  pass  on 
the  one  hand  or  the  other  in  this  case.  The 
paved  street  was  40  feet  between  curbs,  and 
ahead  of  the  approaching  automobile  only  oc- 
cupied by  plaintiff  on  his  bicycle,  which, 
lengthwise  of  the  highway,  occupied  no  more 
space  than  would  a  pedestrian.  If  he  was 
"wobbling  along,"  half  way  between  the  west 
track  and  the  curb,  when  the  driver  of  the 
anto  saw  him  76  feet  away,  the  latter  had  a 
clear  three-quarters  of  the  entire  street  on 
the  left  available,  and  it  was  his  duty  in  pass- 
ing to  exercise  that  care  to  avoid  an  accident 
commensurate  with  such  situation.  Defend- 
ant's only  claim  of  contributory  negligence  is 
that  plalntUf  swerved  his  bicycle  to  the  left, 
or  the  wrong  way,  which  la  denied,  present- 
ing a  question  strictly  within  the  province 
of  the  jury. 

[(,  I]  Prejudicial  error  is  urged  against  the 
court  allowing  plaintiff  to  show  young  Coryell 
had  been  convicted  of  crimes  on  different 
occasions,  without  producing  the  records  of 
each    convictions,   and   comments    thereon 


made  by 'plaintiff's  counsel  fai  his  argument 
to  the  Jury.  On  cross-examination  of  this 
witness  by  plaintiff's  counsel  the  following 
Questions  and  answers  were  permitted 
against  defendant's  objections: 

"Q.  Have  yon  ever  been  arrested  and  con- 
victed of  crime?  A.  Yes,  sir.  •  •  *  Q. 
How  many  times?    A.  Three  times." 

When  overmllng  defendant's  objections, 
the  court  announced  that  the  answers  were 
admitted  only  as  bearing  on  the  witness' 
credibility.  After  moving  to  strike  Ant  the 
testimony  as  Incompetent  and  Immaterial, 
defendant's  oounsel  further  interrogated  the 
witness  on  the  subject,  and  showed  that  each 
of  the  three  offenses  for  which  he  had  been 
convicted  on  his  plea  of  gnUty,  and  fined,  was 
driving  an  automobile  at  an  unlawful  speed. 
In  siunmlng  up  plaintiff's  counsel  said,  in  an- 
swer to  argument  of  defendant's  counsel,  as 
he  claims: 

"And  we  did  not  owe  him  any  duty  to  go 
over  to  the  right  unless  you  sounded  a  signal, 
and  there  is  no  proof  you  sounded  any  signal. 
This  young  man,  three  times  convicted  of  vio- 
lation of  law,  didn't  have  any  right  to  run  us 
down,  whether  we  were  drunk  or  sober,  or 
whether  he  was  Charles  Coryell's  son  or  a 
king's  son,  and  you  cannot  run  ns  down—" 

At  this  point  defendant's  oounsel  cat  off 
the  climax  by  interrupting  with  an  exception, 
which  the  court  granted,  having  previously 
stated  that  the  Jury  would  be  Instructed  as 
to  the  application  of  evidence  relative  to  the 
young  man's  former  convictions.  This  the 
court  took  pains  to  do,  fully  and  correctly, 
emphasizing  to  the  Jury  that  the  fact  the 
young  man  "had  previously  been  arrested  and 
pleaded  guilty  to  fast  driving"  was  no  evi- 
dence "he  Is  guilty  of  negligence  in  tMs 
case,"  could  not  be  ccmsldered  by  them  for 
that  purpose,  was  only  permitted  In  evidence 
as  bearing  on  the  witness'  credlbiiity,  etc., 
particularly  cautioning  them  against  being 
influenced  by  consideration  of  the  rank  of 
parties,  or  yielding  to  any  Unpulses  of  re- 
venge, sympathy,  etc.  The  testimony  object- 
ed to  was  admissible  for  the  purpose  stated. 
The  Jury  was  properly  cautioned  by  the  coiirt. 
We  find  no  reversible  error  In  what  occurred. 

The  court's  charge  Is  rather  lengthy  and 
something  of  a  dlssertaticm  on  the  Motor  Ve- 
hicle Law,  containing  in  xiarts  matter  not 
strictly  applicable.  Counsel  for  defendant 
assigns  error  on  numerous  excerpts  which, 
standing  alone,  seem  somewhat  Inappropriate 
and  questionaUe,  indicating  the  court  viewed 
the  negligence,  if  any,  as  statutory.  Most 
matters  complained  of,  when  read  with  the 
charge  as  a  whole,  cannot  be  taken  seriously. 

Counsel  emphasize  and  argue  as  a  "very 
material  error"  the  following: 

"Now,  if  one  person  approaches  another  and 
desires  to  go  by,  he  is  required  to  make  it 
known  So  the  other  that  he  is  there.    The  stat- 
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ute  provides  that  be  shall  blow  a  horn  or  bell 
or  whistle,  or  Bome  sort  of  sound,  as  that  is 
referred  to;  but  the  law  is  to  this  effect: 
That  if  one  person  overtakes  another  he  must 
in  some  manner  inform  the  other  of  his  pres- 
ence and  that  he  wishes  to  pass,  if  he  so  de- 
sires." 

As  before  noted,  the  matter  of  statutory 
duties  and  rights  of  the  parties  seems  to 
liave  been  at  times  urged  by  l>oth  parties. 
Defendant's  counsel  was  insistent  on  plain- 
tiffs duty  to  turn  to  the  right  on  ascertain- 
ing the  automobile  was  approaching  from 
the  rear.  ]de  was  Informed  and  did  know  of 
its  approach  as  he  testified,  an^  expected  it 
to  pass;  but,  tf  his  version  is  true,  there 
was  abundant  rooin  to  pass  on  either  side, 
and  he  Icept  his  course.  This  discussion  of 
that  subject  by  the  court  finds  an  excuse  In 
defendant's  insistence  that  It  was  plaintitTs 
duty  to  turn  to  the  right;  but  at  conclusion 
of  the  protracted  charge,  on  defendant's 
counsel  asking,  "Do  I  understand  your  honor 
instructs  the  jury  that  it  was  the  duty  of 
Harry  Coryell  to  give  some  signal  of  his  ap- 
proach if  he  desired  to  pass?"  The  court 
repUed:  "No,  I  did  not  say  that;  I  didn't 
intend  to,  any  way." 

Begardless  of  the  somewhat  irrelevant  dis- 
sertations complained  of,  a  direct  and  dis- 
tinct instruction  runs  through  the  charge, 
repeated  more  than  once,  that  the  only  point 
or  issue  in  the  case  for  the  Jury  to  decide 
was  whether  plaintiff  unexpectedly  swerved 
to  the  left,  and  by  such  negligent  act  caused 
or  contributed  to  the  accident,  reiterated 
near  the  conclusion  of  the  charge,  as  follows: 

"If  the  plaintiff  was  going  in  a  straight 
course,  and  was  struck  from  beiiind  squarely, 
then  the  driver  of  defendant's  automobile 
would  have  been  negligent,  if  that  was  the 
case.  If  he  was  turning  (out?)  around,  as 
an  ordinarily  prudent,  careful  person  would, 
and  turning  oat  sufficiently  to  pass,  as  an  or- 
dinarily prudent  person  would  do,  and  the 
plaintiff  swerved  to  the  left,  and  the  accident 
happened,  and  the  defendant  not  being  neg- 
ligent if  he  was  not  negligent,  or  did  not  do 
it  differently  from  what  an  ordinarily  prudent 
person  would  have  done,  then  he  would  not  be 
liable." 

The  dalm  of  excessive  speed  being  elimi- 
nated, the  declaration  stated  a  simple  com- 
mon-law cause  of  action  for  negligence,  with 
a  statutory  right  to  recover  against  the  own- 
er of  the  automobile,  if  negligence  was 
proven  which  involved  no  issue  of  fact  for 
the  Jury.  The  determining  issue  of  fact  left 
to  the  jury  was  simple,  easy  to  imderstand, 
plainly  stated  in  the  charge,  and  emphasized 
by  repetition  in  varying  language. 

On  the  controlling  Issues  of  fact  as  to  neg- 
ligence and  damages,  we  are  not  prepared 
to  condemn  the  verdict  of  the  Jury,  or  the 
findings  and  conclusion  of  the  court  that  It 
was  not  against  the  overwhelming  weight  of 


evidence,  nor  upon  ao  examination  of  the  «i- 
tlre  record  hold  that  it  affirmatively  appears 
the  errors  cnnplained  of  have  resulted  In  a 
miscarriage  of  Jnstlce. 
The  Judgment  la  affirmed. 


ROWLEY  V.  LAINQSBURG  CEMETERY 
ASS'N.    (No.    26.) 

(Supreme  Conrt  of  Michigan.    Oct  8,  1921.) 

1.  rmunotlon  «=>t94— Dadaratory  deoree,  ia 
addition  to  Injunctlim,  flxing  rights  not  la- 
valid,  refused. 

Where  member  of  cemetery  association 
sued  to  enjoin  forfeiture  of  rights  in  lot,  and 
obtained  an  injunction  on  the  ground  that  as- 
sessments complained  of  were  invalid,  as  hav- 
ing been  voted  by  the  trustees,  instead  of  by 
the  members  or  stockholders,  of  defendant, 
such  member  was  not  further  entitled  to  a  de- 
daratory  decree  fixing  his  rights  in  the  event 
(a)  that  the  stockholders  or  members  vote  an 
assessment;  (b)  that  he,  if  living,  refuses  to 
pay;  and  (c)  that  on  such  refusal  the  defend- 
ant attempts  a  forfeiture.         ' 

2.  Cemeteries  «=>t5— Certiflcats  of  porohase 
of  lot  held  to  give  only  right  of  burial. 

A  certificate  of  purchase  given  by  a  town- 
ship, certifying  that  purchaser  had  paid  the 
sum  of  $6  "in  fall  for  the  proprietorship"  of 
a  cemetery  lot,  gave  the  purchaser  only  a  right 
of  burial  in,  not  title  to,  the  lot,  under  Comp. 
Laws  1897,  f  4415. 

3.  Adverse  possession  ^=960(2)— Possession 
of  burial  lot  not  adverse. 

Entry  of  a  burial  lot  under  a  certificate  of 
purchase  executed  by  township,  and  posses- 
sion thereof  by  burial  of  members  of  family 
therein,  were  by  permission,  license,  and  right 
of  burial,  and,  continuing  in  that  character, 
could  not  ripen  into  absolute  ownership  by 
adverse  possession. 

4.  Cemeteries  €=>ll— Order  of  court  unneo- 
essary  for  transfer  by  township  of  cemetery 
to  association. 

Order  of  circuit  court  on  petition  of  town- 
ship board  of  health  was  not  required  before 
transfer  of  a  cemetery  by  a  township  to  a 
cemetery  association  organized  under  Comp. 
Laws  1916,  I  11122  et  seq.,  conveyance  l>eing 
had  under  section  11140,  becanse  section  5094 
does  not  apply  to  transfers  to  associations  so 
incorporated. 

Appeal  from  Circuit  C!ourt,  Shiawassee 
Ck>unty,  in  Chancery;    J.  H.  Collina,  Judge. 

Action  by  William  H.  Rowley  against  the 
LaingSburg  Cemetery  Association.  From  a 
decree  for  only  part  of  the  relletf  prayed  for, 
plaintiff  appeals.    Affirmed. 

Argued  before  STBES^  0.  J.,  and  MOORB, 
WIBST,  FELLOWS,  STONB,  CLABK,  BIRD, 
and  SHARPE,  JJ. 
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Iti  Ghitndler,  of  Owosso,  for  appel-  ttae  sto^liolders  or  members  vote  an  assesa- 


Albert 
lant. 
Pulver  &  Bush,  <tf  Owosso^  fw  appellee. 

CliARK,  J.  For  a  lot  In  a  township  ceme- 
tery plaintiff  received  a  certificate  In  the 
following  form:  < 

"Sciota  Cemetery. 

"Township  of  Sdota,  March  10,  1880. 

"No.  :. 

"This  certifies  that  Wnilam  Rowley  has  paid 
the  sum  of  $6.00  in  fall  for  the  proprietorship 
of  the  north  half  (Vi)  ot  block  (18),  division 
(A),  of  Sciota  Oemeter^. 

"$6.00.  : , 

"Chairman  of  Board  of  Health. 


"Clerk  of  Board  of  Health." 

Sereral  members  of  the  plaintUTs  family 
were  burled  thereafter  In  the  lot  In  May, 
1913,  the  defoidant  cemetery  association  was 
organised.  S  Comp.  Laws  1M6,  i  11122  et 
aeq.  By  two  deeds,  the  first  In  October,  1913, 
and  the  seccmd  In  Kovember,  1919  (a  question 
havln)?  b^n  raised  as  to  the  validity  of  the 


ment;  (b)  that  he,  tf  living,  refuses  to  pay; 
and  (c)  that  npon  sneh  refusal  the  defendant 
attempts  a  forfeiture.  Sudi  declaration  must 
be  declined.  See  Anway  v.  Grand  Baplds 
RaUway  Ca,  211  Mich.  682,  179  N.  W.  350, 
12  A.  U  S.  26;  City  of  Owosso  v.  Union 
Telephony  Co.,  185  Mich.  349,  151  N.  W.  1029. 
[2]  The  trial  court  correctly  held  that  the 
plaintiff,  npon  his  certificate  of  purcha^ 
acquired  a  right  of  burial  In,  not  title  to,  the 
lot.  Connsel  have  shown  diligence  in  citing 
authorities  sustaining  such  holding.  Some 
of  them  are  State  v.  Scovllle,  78  Conn.  90, 
61  Aa  63 ;  Nicols(Mt  v.  Daffln,  142  Ga.  729, 
83  S.  R  668,  L.  R.  A.  1915B,  168;  Stew- 
art V.  Garrett,  119  Ga.  888,  46  S.  B.  427,  64 
l4  R.  A.  99,  100  Am.  St  Rep.  179;  Jacobus 
V.  Children  of  Israel,  107  Ga.  518,  33  S.  Bi 
853,  78  Ann.  St  Rep.  141;  McWhirter  v. 
NeweU,  200  IlL  683,  66  N.  B.  345;  Perley's 
Mortuary  Law,  p.  178;  Gowen  v.  Bessey,  91 
Me.  116,  46  AtL  792;  Partridge  et  al.  v.  First 
Independent  Church  of  Baltimore,  39  Md. 
631;  Pagn  v.  Symonds,  68  N.  H.  19,  56  Am. 
Rep.  481;  Gardner  v.  Swan  Point  Ceme- 
tery, 20  lU  L  646,  40  Atl.  871,  78  Am.  St. 


flrst  deed),  remaining  rights  of  the  township 

IB  the  cemetery  were  conveyed  to  the  defend-  j  ^P-  897;  6  R.  C  U  246.    See,  also,  Badeaox 

ant  under  the  provisions  of  section  8380,  i  ▼•  Ryerson,  213  Mich.  642,  182  N.  W.  22. 


S  Oomp.  Laws  1897  (8  Comp.  Laws  1915,  | 
11140),  and  plaintiff  thereby  was  given  the 
rtRht  to  vote  at  corporate  meetings  of  de-' 
fendant. 

Defendant's  affUrs  were  managed  Xty  a 
board  of  trustees,  who  determined  that  the 
owners  of  burial  rights  In  the  cemetery 
should  be  assessed  to  raise  funds  for  the  pur- 
pose of  keeping  the  cemetery  lots  in  a  sight- 
ly condition.  Plaintiff  was  so  assessed.  He 
refused  to  pay.  When  the  total  of  several 
unpaid  assessments  was  $4.60,  defendant  no- 
tified plaintiff  that  If  the  assessments  were 
not  paid  within  30  days  from  the  date  of  the 
notice,  all  plaintiff's  rights  of  burial  in  said 
lot  aftor  that  date  would  become  forfeited 
and  snbject  to  sale. 

[1]  The  Mil  of  complaint  sets  up  In  de- 
tail the  attempts  of  defendant  to  levy  and 
collect  the  assessments,  and  plaintiff's  resist- 
ance of  the  claimed  right  and  prays  that  the 
threatened  forfeiture  be  restrained  and  that 
plaintiff's  title  to  the  lot  be  quieted.  The  for- 
feitnre  was  eo)<rined.  The  assessments  were 
found  invalid,  as  having  been  voted  by  the 
trustees,  instead  of  by  the  members  or  stock- 
holders, of  the  defendant  But  plaintlfl  by 
bis  appeal  sedu  to  have  a  declaratory  de- 
cree fixing  his  rl^ts  in  the  event  (a)  that 
184N.W.-81 


And  the  statute  in  force  when  the  certificate 
of  purchase  was  given  for  the  lot  in  the 
township  cemetery  provided  that  the  fee  of 
the  land  should  remain  in  the  board  of  health 
in  trust  for  the  township.  Bee  section  4415, 
Comp.  Laws  1897. 

[3]  Nor  is  there  merit  in  plaintiff's  claim 
of  title  to  the  lot  by  adverse  possession.  His 
entry  and  possession  were  by  permission,  li- 
cense, and  a  right  of  burial,  and  they,  con- 
tinuing in  that  character,  could  not  ripen  in- 
to absolute  ownership. 

[4]  Upon  the  hearing  plaintiff  claimed 
'  that  the  transfer  of  the  cemetery  to  defend- 
ant was  invalid,  being  without  an  order  of 
the  circuit  court,  upon  petition  of  the  town- 
ship board  of  health,  as  provided  by  section 
5094,  1  Comp.  Laws  1915.  This  statute  the 
trial  court  correctly  found — 

"does  not  apply  to  transfers  made  onder  the 
provisions  of  the  act  nnder  which  defendant 
was  incorporated,  *  •  •  and  that  the  town- 
ship board  of  health  of  Sciota  township,  or  its 
township  board,  could  transfer  to  this  defend- 
ant the  right  in  this  cemetery  under  the  pro- 
visions of  section  11140.  0.  L.  1915,  without 
the  permission  of  the  cirentt  coort" 

As  to  the  relief  afforded  plaintiff,  the  de- 
cree is  affirmed,  with  costs  to  appellee. 
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METCALF  V.  PEERLESS  LAUNDRY  I.  DYE 
CO.    (No.  3a) 

(Supreme  Court  of  MichiBan.     Oct  8,  1821.) 

1.  Municipal  corporations  ®=3706(7)  —  Negli- 
Oonce  of  prospootlve  street  car  passtnger 
struck  by  automobile  truck  held  for  Jury. 

In  action  for  injuries  to  prospectire  street 
car  passenger  struck  by  defendant's  automobile 
truck  passing  vitbin  six  feet  from  running 
board  of  street  car  in  violation  of  city  ordi- 
nance, the  question  whether  the  pedestrian, 
whose  view  of  street  was  obstructed  by  auto- 
mobile parked  along  curb  where  car  stopped, 
was  negligent,  held  for  the  jury, 

2.  Municipal  corporations  €=»705  ( 1 0)  —  Pros- 
pective street  car  passenger  may  assume  that 
automobile  drivers  will  not  violate  ordinance 
fixing  safety  zone. 

Where  city  ordinance  prohibited  running  of 
automobiles  within  six  feet  of  running  board  or 
lower  steps  of  street  car  which  has  stopped  or 
is  stopping  to  take  on  or  let  off  passengers,  a 
prospective  passenger  may  assume  that  he  will 
not  be  injured  while  within  six  feet  from  such 
portion  of  street  car  by  automobile  violating  the 
ordinance. 

3.  Evidence  «=»I23(I I)— Statements  by  driver 
of  truck  a*  to  aocldent  not  admissible. 

In  action  for  injuries  to  pedestrian  struck 
by  defendant's  automobile  truck,  a  policeman's 
testimony  as  to  statements  by  truck  driver  as 
to  how  accident  happened,  made  some  time 
after  plaintilT  had  been  carried  to  a  nearby  res- 
taurant, held  not  admissible  on  objection  that 
it  was  not  res  geste. 

4.  Appeal  and  error  «=>l  1 70  (7)— Admission  of 
testimony  as  to  statements  ef  automobile 
driver  in  negiigenee  action  held  harmless  in 
view  of  driver's  own  testimony. 

In  action  for  injuries  to  pedestrian  struck 
by  defendant's  automobile  truck,  admission  of 
testimony  as  to  statements  by  truck  driver  as 
to  how  accident  happened  held  harmless,  under 
Comp.  Laws,  S  14565,  where  the  driver  himself 
had  already  testified  to  a  state  of  facts  not 
inconsistent  with  the  facts  stated  to  the  police- 


5.  Trial  ®=3255 (4)— Admission  without  limi- 
tation of  statement  admissible  for  purpose  of 
Impeaofament  not  error  In  absonc*  of  re- 
quest to  limit. 

In  action  for  injuries  sustained  in  automo- 
bile accident,  the  admission  of  a  written  state- 
ment made  by  automobile  driver  more  than  five 
months  after  the  accident  held  not  error,  where 
it  was  admissible  to  contradict  the  testimony 
given  by  the  driver  during  the  trial,  and  where 
the  court  was  not  requested  to  limit  its  effect. 

6.  Damages  €=:>  1 32(1)— $2,000  verdict  for  per- 
manent injuries  held  not  excessive. 

$2,000  verdict  to  72  year  old  plaintiff  struck 
by  defendant's  automobile  truck,  for  injuries 
shown  by  evidence  to  have  been  of  a  perma- 
nent nature,  and  to  have  prevented  plaintiff 
from  working  from  time  of  accident  to  time  of 
trial,  held  not  excessive. 


Error  to  Circuit  Conrt,  Sagliuiw  Coanty; 
Clarence  M.  Browne,  Judge. 

Action  by  Elmanzor  B.  Metcalf  against  tUe 
Peerless  I^aundry  &  Dye  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Argued  before  STEERE,  C.  J.,  and 
MOORE,  FEMiOWS,  WIEST,  STONE. 
CLARK.  BIRD,  and  SHARPE,  JJ. 

Pnrcell  &  Tessin,  of  Saginaw,  for  appel- 
lant. 
John  F.  O'Eeefe,  of  Saginaw,  for  ai^Uee. 

STONE,  J.  This  case  is  here  upon  writ  of 
error  sued  out  by  the  defendant  to  review 
a  judgment  of  $2,000  for  the  plaintiff  for 
personal  Injury  to  plaintiff  by  reason  of  the 
claimed  negligence  of  the  defendant.  The 
plaintiff,  a  man  72  years  of  age,  was  in- 
jured on  April  25,  1910,  by  beiag  struck  by 
an  automobile  delivery  truck  owned  by  the 
defendant,  and  being  driven  by  an  employ^ 
of  the  defendant,  near  the  intersection  of 
Bristol  street  and  Washington  avenue,  in  the 
city  of  Saginaw,  as  plaintiff  was  in  the  act  of 
going  from  the  south  curb  towards  the  street 
car  track  in  Bristol  street.  South  Washing- 
ton avenue  at  Bristol  street  runs  north  and 
south,  and  contains  two  street  car  tracks. 
Bristol  street  runs  east  and  west,  and  ends 
at  Washington  avenue.  It  contains  a  double 
street  car  tracic,  whidi  turns  north  Into 
South  Washington  avenue.  At  the  time  of 
the  injnry  there  was  parked  on  the  sbutb 
side  of  Bristol  street  at  the  curb  about  40  feet 
west  of  the  Intersection  of  South  Washing- 
ton avenue  a  Maxwell  touring  car  vrith  the 
top  and  hind  curtain  up,  wUch  somewhat  ob- 
structed the  view  to  the  west  along  Bristol 
street  of  persons  stepping  from  the  south 
sidewalk  into  the  street  to  take  the  car  going 
easterly  on  Bristol  street  At  the  time  the 
weather  was  clear,  and  there  was  nothing  to 
obstruct  the  view  of  a  person  looking  west 
from  South  Washington  avenue  on  Bristol 
street,  exc^t  the  parked  automobile  above 
referred  to,  but  any  object  that  might  be  di- 
rectly in  the  rear  of  the  approaching  street 
car  might  not  be  seen.  A  little  over  a  block 
on  Bristol  street  west  from  South  Washington 
avenue  is  the  Bristol  street  bridge,  which 
spans  the  Saginaw  river,  and  over  which  the 
line  of  street  cars  which  operates  in  Bristol 
street  runs.  All  street  cars  approaching 
from  the  west  on  Bristol  street  stop  for  a 
railroad  track  at  the  east  approach  of  the 
bridge,  and  there  is  a  slight  upgrade  from 
the  bridge  to  Washington  avenue.  The  dty 
hall  is  located  on  the  southwest  corner  of 
Bristol  street  and  South  Washington  avenue. 

The  plaintiff  claims  that  on  the  day  men- 
tioned he  was  at  the  city  hall,  and  about 
10:30  o'clock  in  the  morning,  he  came  down 
the  sidewalk  leading  from  the  easterly  front 
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doors  of  the  city  hall,  and  when  be  reached 
fhe  sldewelk  at  the  comer  he  saw  a  street 
car  approaching  from  the  west  on  Bristol 
street,  and  that  he  Intended  to  get  on  this 
car  at  the  regular  stopping  place  on  the  south 
side  of  Bristol  street  near  the  corner  of 
Washington  avenue;  that  he  walked  west  to- 
wards the  street  car,  which  had  stopped,  or 
was  about  to  stop  at  the  place  on  Bristol 
street,  where  cars  take  on  and  let  off  pas- 
sengers, and  that  while  walking  upon  Bristol 
street,  upon  the  south  sidewalk  in  the  di- 
rection from  which  the  car  was  coming,  he 
looked  to  the  west  to  ascertain  whether  there 
were  any  motor  or  other  vehicles  upon  Bristol 
street  coming  in  an  easterly  direction;  that, 
while  he  saw  the  street  car  coming  toward 
him,  he  neither  saw  nor  heard  any  motor 
vehicle  approaching  him;  that  after  be  had 
left  the  curb  and  was  in  the  act  of  crossing 
the  south  side  of  Bristol  street,  which  at  this 
point  was  of  the  width  of  17  feet  or  there- 
abouts, and  wltboat  any  warning  being  giv- 
en by  the  driver  of  the  antomoblle  truck,  he 
was  suddenly  stmck,  knocked  down,  and  in- 
jured by  said  truck  coming  from  the  west; 
that  at  the  time  he  left  the  curb  and  started 
for  the  street  car  his  vision  of  the  street  to 
the  west  was  somewhat  obstructed  by  the 
parked  automobile,  and  that  be  was  prevent- 
ed from  having  a  clear  view  west  until  he 
passed  beyond  the  width  of  the  parked  au- 
tomobile into  the  traveled  part  of  the  street, 
when  the  motortruck  of  the  defendant  came 
suddenly  from  the  west  upon  him,  without 
giving  him  warning  of  any  kind;  and  that  he 
looked  west  upon  Bristol  street  to  ascertain 
whether  any  automobiles  were  coming  to- 
wards him  Just  before  he  left  the  curb,  and 
it  is  not  clear  whether  be  looked  again  wh«i 
he  reached  the  traveled  portion  of  the  road, 
or  whether  he  was  struck  Immediately.  He 
claimed  to  have  no  recollection  of  seeing  the 
truck  of  defendant,  and  did  not  remember  be- 
ing stmck.  He  claimed  that  he  was  not  him- 
self negligent  In  attempting  to  cross  the 
south  side  of  Bristol  street  for  the  purpose 
of  entering  the  street  car,  then  about  to  stop 
at  the  comer,  as  that  was  a  regular  stop.  He 
claimed  that  the  employ^  of  defendant  was 
negligent  in  the  manner  in  which  he  (derated 
the  truck  in  that  he  sounded  no  horn,  gave 
no  signal  of  any  kind,  and  that  the  truck  was 
being  operated  at  a  dangerous  rate  of  speed. 
In  view  of  the  surroundings  and  conditions  at 
the  tkne  and  place;  that  defendant  was  neg- 
ligent in  driving  too  near  the  street  car 
when  it  was  about  to  stop,  or  had  stopped, 
for  the  purpose  of  receiving  and  discharging 
passengers.  The  plaintiff  farther  claimed 
that  the  parked  automobile  was  opposite  the 
place  where  the  street  car  stopped,  which  be 
claimed  under  the  ordinance  of  the  dty  con- 
stituted a  "safety  «>ne"  to  the  extent  of  at 
least  the  distance  of  6  feet  to  the  south  of 
the  rear  entrance  to  the  street  car;  that  the 


distance  of  this  place  on  Bristol  street  when 
the  car  stopped  to  take  on  and  let  off  passen- 
gers, and  between  the  south  rail  of  the  street 
car  track  and  the  curb,  was  but  17  feet,  and 
that  the  distance  from  the  curb  to  the  out- 
side of  the  parked  car  was  about  7  feet, 
leaving  a  distance,  from  the  south  rail  of  the 
car  tracks  to  the  line  parallel  with  the  porth 
side  of  the  parked  automobile  of  but  10  or 
12  feet;  that  the  body  of  the  street  car  and 
the  entrance  stop  to  the  car  occulted  about  a 
foot  and  a  half,  leaving  but  8%  feet  between 
the  street  car  and  a  line  pa^rallel  with  the 
north  side  of  the  parked  car;  that  6  feet  of' 
this  latter  space  was  declared  under  the  ordi- 
nance to  constitute  a  safety  zone  for  passen- 
gers alighting  from  or  boarding  the  street 
car  at  this  point;  that,  there  being  only  a  re- 
maining space  of  2%  feet,  the  defendant's 
truck  could  not  pass  through  said  space  with- 
out driving  Into  the  safety  sone,  and  that  by 
reason  thereof  It  was  and  became  the  driver's 
duty  to  stop  his  tra(^  at  least  6  feet  from  the 
rear  entrance  of  the  street  car;  that  at  the 
ttme  the  street  car  stopped  at  least  t>vo  per- 
smis  were  about  to  get  on  this  street  car,  and 
that  the  plaintiff,  looking  west  to  ascertain 
whether  there  were  any  automobiles  ap- 
proaching the  car,  and  seeing  none,  bad  a 
rlgbt  to  pass  over  the  street  to  the  safety 
sone,  and  was  not  obliged  to  continuously 
took  to  ascertain  whether  automobiles  were 
approadiing  as  he  proceeded  to  the  car,  but 
had  the  rigbt  to  assume  that  defendant's  em- 
ploye operating  said  car  would  obey  the  or- 
dinance and  stop  his  trudc  before  entering  the 
safety  Eone,  and  would  use  ordinary  care 
in  the  operating  of  the  vehicle,  in  ap- 
proaching the  street  car,  for  the  safety  of 
pedestrians  upon  the  street;  that  defend- 
ant's employ^  failed  in  the  performance  of 
his  duty;  and  that  by  reason  by  his  driving 
said  trade  through  such  space  and  safety 
zone  the  plaintiff  was  stmck  and  permanent- 
ly injured;  There  was  evidence  tending  to 
support  these  claims. 

The  defendant,  on  the  other  hand,  claimed 
that  its  driver  of  said  truck  was  an  experi- 
enced and  capable  driver;  that  while  said 
employ^  was  on  his  way  to  the  Bancroft 
House  with  a  load  of  laundry  he  drove  on 
Bristol  street  and  across  said  bridge,  and 
that  wben  upon  the  bridge  he  was  in  tbe  rear 
of  said  street  car,  which  also  was  proceeding 
east,  and  that  when  the  street  car  reached 
the  railroad  crossing  it  stopped,  and  defend- 
ant's driver  stopped  tbe  truck;  that  when 
the  car  proceeded  said  driver  turned  into  the 
regularly  traveled  portion  of  Bristol  street 
on  the  southerly  or  right  side  thereof,  and 
drove  along  near  the  street  car  as  It  proceeded 
easterly  towards  Washington  avenue,  and  In 
plain  view  of  plaintiff,  and  was  mnnlng  at  a 
slow  rate  of  speed;  that  the  driver  of  the 
truck  did  not  see  plaintiff  until  Just  before 
he  was  struck;  that  plaintiff  stepped  out  Into 
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the  street  in  tbe  pethway  of  the  trnc^  wlthr 
out  warning,  and  that  the  driver  could  not 
see  plaintiff  before  be  got  into  the  street,  on 
flxxwant  of  the  parked  automobile,  and  that 
the  truck  stopped  almost  as  soon  as  It  strucfc 
plaintiff;-  tiiat  at  the  time  of  the  accident  the 
truck  was  about  abreast  of  the  street  car; 
and  that  there  was  a  safety  stop,  so  called, 
just  before  the  stre^  car  would  enter  the 
South  Washington  avenue  tracks,  and  at  this 
point  passengers  were  received  and  dis- 
charged by  the  street  car  company,  and  that 
there  was  nothing  in  the  street  to  designate  a 
safety  zone  at  this  point  There  was  also 
testimony  tending  to  support  defendant's 
claims. 

After  plaintiff  had  rested  his  case  a  motion 
was  made  to  direct  a  verdict  In  favor  of  de- 
fendant on  the  grounds  that  there  was  no 
evidence  of  negligence  of  the  driver  of  the 
truck,  and  that  the  evidence  conclusively  es- 
tablished the  fact  that  plaintiff  was  guilty  of 
contributory  negligence,  under  the  law.  The 
court  reserved  its  decision  on  this  motion. 
Again  at  the  close  of  the  evidence  the  defend- 
ant renewed  the  motioo  for  a  directed  ver- 
dict, which  was  again  taken  under  advise- 
ment, and  the  case  was  submitted  to  tbe 
jury,  and  a  verdict  for  plaintiff  was  rendered. 
There  are  many  assignments  of  error  em- 
bracing rulings  of  the  court  on  admission  and 
rejection  of  testimony,  refusal  to  direct  a  ver- 
dict for  defendant,  failure  to  charge  as  re- 
quested In  the  charge  as  given,  and  the  de- 
nial ot  defendant's  motion  for  a  new  trial, 
which  raises  the  question  of  the  weight  of 
the  evidence  to  support  iHaintUTs  claim. 
Many  of  the  assignments  of  error  go  directly 
to  the  question  of  whether  or  not  plaintiff 
was  entitled  to  recover,  as  a  matter  of  law, 
on  the  ground  that  he  was  guilty  of  contrib- 
utory negligence,  and  whether  or  not  tbe 
verdict  was  against  the  great  weight  of  tbe 
evldoice. 

[1]  We  have  read  and  re-read  this  record 
with  great  care,  and  are  unable  to  agree  with 
counsel  for  defendant  that  It  should  be  held 
that  the  plaintiff  was  guilty  of  contributory 
negligence  as  matter  of  law.  We  are  of  the 
opinion  that  that  question  was  one  for  the 
jury  under  proper  Instructions.  Upon  that 
subject  tbe  trial  court  gave  many  of  the  re- 
quests to  charge  presented  by  counsel  for  de- 
fendant, with  slight  modlflcatlonfl^  as  fol- 
lows: 

"I  charge  you,  as  a  matter  ef  law,  a  pedes* 
trian  is  guilty  of  contributory  negligence  if  be 
fails  to  take  all  reasonable  and  necessary  pre- 
cautions for  his  own  safety  in  entering  upon  the 
traveled  portion  of  a  street,  and  if  you  find, 
as  a  matter  of  fact,  plaintiff  did  not  look  for 
approaching  automobiles,  or,  if  be  did  look,  that 
be  could  have  seen  said  automobile  delivery 
vehicle  which  subsequently  struck  bim,  and  fail- 
ed to  observe  it,  then  he  is  guilty  of  contribu- 
tory negligence,  and  the  verdict  wUl  be  no  cause 
•f  action.    It  Is  not  enough  that  the  plaintiff 


testifies  thkt  be  looked  In  the  direction  frMn 
wiiicj]  said  automobile  was  approaching;  if  said 
automobile  was  in  plain  view,  it  was  incumbent 
upon  him  to  see  it,  and  tbe  fact  that  the  plain- 
tiff testifies  in  this  case  that  he  looked  and  did 
not  see  an  aatomobile  approaching  from  the 
west,  when  as  a  matter  of  fact  it  is  in  plain 
view,  precludes  the  idea  that  he  conld  not  see 
it,  and  if  yon  should  find  as  a  matter  of  fact 
that  said  antomobile  was  in  plain  view,  when 
plaintiff  testifies  that  he  looked  and  did  not 
see  the  same,  then  your  verdict  will  be  for  de- 
fendant." 

"The  ordinary  care  which  the  law  demands  of 
one  in  the  public  highway  is  to  look  before  at- 
tempting to  cross,  and  if  you  should  find  as  a 
matter  of  fact  that  the  plaintiff  did  not  look  be- 
fore he  attempted  to  cross  said  street  to  the 
street  car,  then  he  is  not  entitled  to  recover, 
and  your  verdict  will  be  tor  the  defendant. 
*  *  *And  if  you  should  find  as  a  matter  of 
fact  that,  if  plaintiff  had  looked,  he  conld  have 
seen  the  said  automobile  approaching,  then 
yonr  verdict  shall  be  for  the  defendant,  not- 
withstanding that  plaintiff  testifies  that  he  look' 
ed  and  did  not  see  the  automobile." 

Ilie  foregoing  la  a  small  portion  <mly  of  tbe 
charge,  of  Uke  tenor.  Section  5  of  the  traflSc 
ordinance  Is  as  follows: 

"DUtanc«  from  Street  (7ar«.— Tbe  driver  of 
every  vehicle  shall  keep  such  vehide  at  not 
less  than  six  feet  from  the  running  board  or 
lower  step  of  any  street  car  headed  in  the  same 
direction  which  is  stopping  or  has  stopped  for 
the  purpose  of  taking  on  or  discharging  passen- 
gers; and,  if  by  reason  of  the  presence  of  other 
vehicles  at  the  place  where  sudi  car  is  stop- 
ping or  has  stopped,  or  by  reason  of  the  nar- 
rowness of  the  street,  it  is  not  possible  to  pre- 
serve the  distance  of  six  feet  from  the  running 
board  or  lower  step  as  herein  prescribed,  then 
the  driver  or  operator  of  sndi  veliide  shsll 
stop  the  same  at  least  six  feet  from  the  rear 
of  such  car  and  remain  standing,  until  such  car 
has  taken  on  or  discharged  its  passengers  and 
again  started.  In  passing  a  car  which  is  stop- 
ping or  has  stopped  for  the  purpose  of  taking 
on  or  discharging  passengers,  the  driver  of  such 
vehide  shsll  checli  such  vehide  to  one-half  the 
lawful  speed,  and  pass  said  car  at  no  greater 
speed,  and  at  least  six  feet  from  the  running 
board  or  lower  step  of  said  street  car." 

The  rate  of  speed  under  tbe  ordinance  in 
tbe  business  district  is  10  miles  per  hour, 
'  and  outside  the  business  district  16  miles  an 
hour. 

[2]  It  was  conceded  by  plaintiff  that  the 
place  where  tbe  injury  occurred  was  not  In 
the  businees  district  The  driver  of  the 
truck  was  familiar  with  tbe  safety  stop  be- 
fore tbe  Intersectlcm  ot  tbe  streets  involved. 
Tbe  plaintiff  claims,  and  we  think  correctly, 
that  the  law  did  not  require  him  to  continu- 
ally look  to  tbe  west  and  that  after  he  al- 
tered what  may  be  termed  tbe  safety  aone, 
or  the  e-foot  limit  he  bad  a  right  to  assume 
that  be  would  not  be  injured  while  standing 
there,  and  that  tbe  driver  of  tbe  trudc  would 
not  violate  tbe  traffic  ordinance.    The  law  Is 
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well  stated  In  Berry  on  AutomoMIes  (2d  B>d.)   dine  by  platetUTs  oDuasd  the  fiyUowlag  oo- 
H  263  to  268.    In  section  270  the  author  sayt:   cnrred: 


"Where  by  ordinance  or  statute  drivers  of 
Tehides  are  forbidden  to  drive  within  a  specified 
distance  of  a  street  car  when  It  is  stopped  for 
the  purpose  of  taking  on  or  letting  off  passen- 
gers, a  passenger  has  the  right  to  assume  that 
while  within  such  distance  from  a  atanding 
street  car  from  which  he  has  alighted  he  occu- 
pies a  position  of  safety,  and  in  the  absence  of 
any  warning  or  reason  to  believe  that  a  driver 
is  about  to  or  will  violate  the  law  in  this  re- 
spect, he  is  not  negligent  in  falling  to  look 
each  way  of  the  street  to  see  if  drivers  are 
driving  on  the  prohibited  portion  of  the  ■txwat" 

See.  also,  sections  230-232. 

We  tblnk  the  above  doctrine  has  been  re- 
peatedly approved  by  this  court  In  the  fol- 
lowing cases:  Benjamin  v.  McGraw,  208 
Mich.  T5,  1T5  N.  W.  894;  Church  v.  Larned, 
206  mch.  77,  172  N.  W.  551;  Patterstm  v. 
Wagner,  204  Midi,  tS88, 171  N.  W.  866;  Tattle 
V.  Briscoe  Mfg.  Co.,  190  Ml<*.  22,  156  N.  W. 
724;  Schock  t.  Cooling,  176  Mich.  318,  141  N. 
W.  675;  Bouma  v.  Dubois,  169  Mich.  422,  186 
N.  W.  322;  Garhard  v.  Ford  Motor  Co.,  155 
Mich.  618,  119  N.  W.  904,  20  I*  R.  A.  (N.  S.) 
232;  Darlsb  v.  Scott,  212  Mich.  139, 180  N.  W. 
435;  Hauser  T.  TonngB,  212  Mlcb.  608,  180  N. 
W.  409. 

We  refrain  from  qnoting  from  the  above- 
cited  cases,  because  of  the  length  of  this 
opinion. 

Ooonsel  for  defendant  dte  as  continuing  the 
cue  of  Tolmie  ▼.  Woodward  Taxicab  Co.,  17S 
Mich.  426, 144  N.  W.  856.  Not  only  did  three 
of  the  Justices  dissent  in  that  case,  but 
we  think  it  is  readily  distinguished  from 
the  instant  case  on  the  facts.  In  that 
case  there  was  nothing  to  obstruct  tlie 
view  Off  tlie  plaintiff;  there  was  no  street 
car  approaching;  he  was  not  in  a  place  of 
safety;  there  was  no  violation  of  a  traffic 
ordinance  tiiat  misled  the  plaintiff;  and  he 
saw  the  automobile  when  16  or  20  feet  away, 
and  deliberately  walked  into  the  path  of  the 
approaching  vehicle.  We  do  not  review  the 
decisions  in  other  Jurisdictions,  because  we 
think  tl>e  qoettion  is  covered  by  our  own  de- 
dsions. 

We  are  of  opinion  that  tbe  trial  court  prop- 
erly snbmltted  the  question  of  plaintiff's  con- 
tributory negligence  to  the  Jury,  and  did  not 
err  in  refusing  to  direct  a  verdict  for  de- 
fendant, as  requested. 

TtM  most  meritorious  question  in  the  case 
is  raised  by  the  EUeventh  and  Thirteenth  as- 
signmrats  of  error,  which  may  be  considered 
together,  nte  witness  Ixnils  Ia  Frost,  who 
drove  defendant's  truck,  was  called  by  plain- 
tiff for  cross-examination  under  the  statute. 
It  appeared  that  soon  after  plaintiff  was  hit 
and  fell  in  the  street  he  was  carried  to  a 
nearby  restaurant,  and  Frost  was  there. 

Witness  Cline,  a  policeman,  arrived  at  the 
restaurant  some  time  after  the  plaintiff  was 
token  there.    In  the  direct  examination  of 


"Q.  Did  he  [Frost]  make  any  statement  to 
7oa  as  to  how  he  was  running  this  car,  how 
this  accident  happened?    A.  No. 

"Defendant's  Connsel:  Object    Bzeeption. 

"A.  He  did  after  I  a^ed  him. 

'^.  Ton  may  tell  the  court  what  he  said. 

"Defendant's  Counsel:  I  object  as  incompe- 
tent and  immaterlaL  Mr.  Frost  has  not  been 
examined  on  that  Any  statement  made  by  Mr. 
Frost  at  the  time  is  not  competent  isn't  bind- 
ing upon  defendant  and  not  a  part  of  the  res 
gestte. 

TThe  Oonrt:  It  appears  now  that  Frost  was 
•mj^yed  by  the  defendant  A.  I  said,  'Didn't 
you  Imow  yon  were  supposed  to  stop?'  He 
says,  Tes,  and  I  feel  sorry;  I  know  Vm  to 
blame  for  going  through  there.'  He  didn't  say 
any  more." 

The  trial  court  admitted  in  evidence,  over 
defendant's  objection,  a  written  statement, 
signed  by  Frost,  the  driver  of  the  trucJk,  made 
on  October  2,  1919,  more  flian  five  months 
after  the  injury.    It  waa  as  follows: 

"October  2,  1919. 
"Statement  of  lionis  Lagrande  Frost  In  regard 
to  accident  that  happened  on  comer  of  Wash- 
ington and  Bristol  street  on  April  25,  1919, 
when  Elmanzor  Metcalf  was  struck  by  an 
automobile  owned  by  Peerless  Laundry  &  Dye 
Company,  of  Saginaw,  West  Side:  I  went  to 
the  Peerless  Laundry  to  collect  a  bill,  and  Ifo. 
Powers  asked  me  to  make  a  trip  with  his  car 
to  the  Bancroft  Hotel  to  deliver  some  goods. 
I  told  him  I  had  no  driver's  license.  He  said 
that  wouldn't  make  any  difference,  and  said  he 
was  one-half  (hoar)  late,  and  wanted  me  to 
hurry  up,  I  took  the  machine  and  drove  down 
Hamilton  street  to  Bristol  and  across  Bristol 
to  Washington.  A  street  ear  was  coming  to  a 
stop  on  the  comer  of  Bristol  and  Washing- 
ton, and  an  automobile  was  parked  betvveen  the 
curb  and  the  street  car.  I  tried  to  pass  before 
the  street  car  came  to  a  stop,  and  didn't  see 
any  man  standing  there  nntU  my  car  stmek 
him.  I  stopped  my  machine  as  soon  as  possi- 
ble and  went  to  him  and  rendered  all  the  as- 
sistance I  could.  I  helped  to  carry  him  to  the 
hotel.  When  I  saw  him  lying  on  the  street  I 
thought  he  was  dead.  I  went  with  him  to  the 
hospital,  and  then  they  took  me  to  the  police 
station,  and  I  was  detained  there  until  9:30, 
and  from  there  I  went  to  my  home  and  stayed. 
I  am  now  living  at  Frost  Comers  with  my 
father.  This  statement  is  made  of  my  own 
free  will  and  accord. 

"liOnls  Lagrande  Frost" 

When  this  statement  was  offered  In  evi- 
dence and  objected  to,  plaintiffs  counsel, 
among  other  things,  said: 

"This  witness  haa  testified,  and  he  has  said 
that  he  didn't  tell  Mr.  Powers  that  he  bad  no 
license  to  drive  this  car.  The  statement  of- 
fered in  evidence  is  for  the  purpose  of  impeach- 
ing him  upon  that  subject  The  statute  gives 
us  the  right  to  call  the  employe  of  the  opposite 
party  and  gives  us  the  right  to  cross-examine, 
and  gives  us  the  right  to  impeach  his  testi- 
mony. Here  is  a  statement  made  by  him  with 
referene*  t«  that    We  offer  it  in  svidence  to 
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impeach  him.  ♦  •  •  I  offer  it:  First,  as 
a  statement  from  this  witness  with  reference 
to  how  this  accident  happened;  second,  for  the 
purpose  of  impeaching  the  testimony  that  he 
gave  on  cross-examination." 

It  Is  the  claim  of  defendant's  coTinsel  that 
the  testimony  of  the  witness  Cline  was  er- 
roneously received,  that  the  statement  of 
Frost  there  referred  to  was  no  part  of  the 
res  gestae,  and  that  the  question  is  ruled  by 
the  case  of  Hyatt  v.  Leonard  Storage  Co., 
196  Mich.  337,  162  N.  W.  951,  and  the  cases 
there  cited. 

[3,4]  We  think  the  testimony  should  not 
have  been  received,  and  the  pertinent  ques- 
tion is  whether  Its  reception  constituted  re- 
versible error,  in  view  of  the  provisions  of 
Act  No.  89,  Public  Acts  of  1915  (Comp.  Laws, 
{  14565).  The  record  in  the  Hyatt  Case  was 
an  exceptional  one.    There  we  said: 

"One  cannot  read  this  record  without  being 
impressed  with  the  fact  that  the  testimony 
here  complained  of  was  probably  controUing  of 
the  verdict  in  the  case,  and  we  think,  therefore, 
that  its  reception  was  prejudicial  error." 

Can  that  be  said  in  the  instant  case?  In 
the  light  of  this  record  we  thinli  not  The 
witness  Frost  had  already  testified  to  a  state 
of  facts  not  inconsistent  with  the  facts  stated 
to  Cline.  Section  14565  provides  that  no  case 
shall  be  reversed  on  the  ground  of  the  im- 
proper admission  of  evidence,  "unless  in  the 
opinion  of  the  court,  after  an  examination  of 
the  entire  cause,  it  shall  affirmatively  appear 
that  the  error  complained  of  has  resulted  in 
a  miscarriage  of  Justice."  We  have  recently 
applied  this  rule  in  both  criminal  and  civil 
cases.  In  the  case  of  Link  v.  Fahey,  200 
Mich.  308,  166  N.  W.  884,  a  similar  question 
was  considered,  and  it  was  said: 

"A  careful  reading  of  the  record  impresses 
na  with  the  belief  that  no  different  result  would 
have  been  reached  by  the  jury  if  the  alleged  ob- 
jectionable testimony  had  been  rejected.  In- 
dependent of  such  testintbny,  plaintiff  had  sus- 
tained bis  theory  of  the  case,  by  what  appears 
to  us  to  be  a  clear  preponderance  of  the  evi- 
dence. Assuming,  then,  that  the  declarations 
of  the  driver  of  the  automobile,  made  soon  aft- 
er the  collision,  should  have  been  excluded  as 
hearsay  or  mere  narrative  of  a  past  event,  we 
are  still  of  the  opinion  that  its  admission,  even 
if  erroneous,  was  not  prejudicial." 

[6]  We  think  that  language  applicable  to 
the  situation  hero.  We  cannot  say  that  the 
error  here  complained  of  has  resulted  in  a 
miscarriage  of  Justice.  In  our  opinion  the 
same  should  be  said  as  to  the  written  state- 
ment of  Frost.  He  had  testified  that  he  did 
not  tell  Powers  that  he  did  not  have  a  license 
or  right  to  drive  an  automobile,  and  that  the 
question  was  not  asked.  The  statement  was 
to  the  contrary,  and  it  was  competent  to  con- 
tradict him  upon  that  point.  It  was  ad- 
missible for  that  purpose.    The  court  was  not 


'  requested  to  limit  its  effect  by  any  request  to 
charge,  and  we  must  hold  that  the  mlingsdld 
not  constitute  reversible  error. 

[6]  Wliat  we  have  said  indicates  our  views 

upon  the  weight  of  the  evidence.    In  our 

I  opinion  tlie  verdict  of  the  Jury  was  not 

'  against  the  weight  of  the  evidence,  and  the 

trial  court  did  not  err  in  denying  the  motion 

for  a  new  triaL    Neither  do  we  think  tliat 

j  the  verdict  was  excessive.    There  was  evi- 

'  dence  of  much  pain  and  suffering  of  plaintiff 

as  a  result  of  the  collision,  that  the  Injuries 

j  were  of  a  permanent  nature,  and  that  plain- 

I  tiff  had  been  unable  to  work  from  the  time 

of  the  injury  to  the  triaL 

We  have  examined  all  of  the  assignments 
of  error  discussed  by  counsel,  and,  finding 
no  reversible  error  in  the  record,  the  Judg- 
ment of  the  circuit  court  is  affirmed. 


BRENDER  et  al.  v.  STRATTON.     (No.  69.) 
(Supreme  CJonrt  of  Michigan.    Oct  7,  1921.) 

1.  Deeds  «=>70 (3)— Fraudulent  representaticB 
must  be  false  representation  as  to  existing 
fact. 

A  frandnlent  representation,  invalidating  a 
deed,  must  be  a  false  representation  as  to  an 
existing  fact 

2.  Deeds  «=»t94(5>— Reoordatlon  and  produe- 
tion  of  deed  by  grantee  creates  strong  pr«» 
sumption  of  delivery. 

The  fact  that  a  deed  has  been  recorded  and 
is  produced  by  the  grantee  during  the  trial  cre- 
ates a  strong  presumption  of  delivery. 

3.  Trusts  4=»20— Parol  trust  under  absolute 
deed  may  b«  recognized  by  trustee  In  plead- 
ings or  other  written  concessions.     • 

A  parol  trust  in  lands  under  an  absolute 
deed  may  be  recognized  by  a  trustee  in  plead- 
ings or  other  written  concessions  relating  to  it. 

4.  Trusts  «i=>3l— May  lie  declared  as  deftned 
and  admitted  by  grajitae^  though  'deed  In  ab- 
solute form. 

In  surviving  wife's  action  to  have  husband 
and  wife's  deed  to  husband's  sister  set  aside, 
in  which  the  sister  testified  that,  though  deed 
was  absolute  in  form,  the  land  had  been  con- 
veyed to  her  for  benefit  of  the  infant  child  of 
her  brother  and  his  wife,  that  ehe  had  no  dis- 
position to  use  the  land  for  her  own  personal 
interests,  and  desired  that  a  trustee  be  appoint- 
ed to  hold  the  property  in  trust  for  'the  child, 
to  carry  out  the  wishes  of  her  brother,  and  that 
she  had  provided  for  such  a  trust  by  ber  will, 
the  court  notwithstanding  Comp.  Laws,  gS 
11565,  11575,  11975,  may  declare  a  trust  but 
must  make  it  conform  to  the  trust  as  defined 
and  admitted  by  the  sister. 

AK)eal  from  Circuit  C!ourt,  Kalamazoo 
County,  in  Chancery;  Cteorge  V.  Weimer, 
Judge. 


^9For  otlier  cases  see  same  tople  and  KBY-NUMBBR  in  all  K^-Noinbared  Dlgesu  and  Indoxaa 
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Action  by  Jennie  B.  Brender  and  another 
.against  Anna  E.  Stratton.  From  the  Judg- 
ment rendered,  both  parties  appeal.  A£arm- 
ed,  as  modified. 

Argued  before  STEERB,  a  J.,  and 
MOORE,  FELLOWS,  WIEST,  STONE, 
CLARE,  BIRD,  and  SHARPE,  33. 

Jackson,  Fitzgerald  &  Dalm,  of  KaIamassoo> 
for  plaintlfFs. 

Clare  E.  Hoffman  and  Cbas.  Thiem,  both 
of  AUegan,  for  defendant. 

ISTEERE,  J.  Plaintiffs  are  the  widow  and 
guardian  of  the  only  child  of  George  B. 
Brender,  who  died  July  27, 1911,  at  his  home 
in  Kalamazoo  county,  Mich.  He  was  mar- 
ried to  plaintiff  Jennie  E.  Brender  in  1899. 
He  theh  owned  a  farm  of  120  acres  In  the 
township  of  Comstock,  in  said  county,  wMch 
is  the  subject  of  this  litigation.  Immediate- 
ly upon  his  marriage  he  and  his  wife  settled 
upon  said  farm,  where  they  continued  to 
make  their  home  and  live  togetiber  during 
the  remainder  of  his  Ufe,  occupying,  cultivat- 
ing, and  claiming  It  as  their  own.  Their 
only  child,  Mary  E.  Brender,  was  bom  there 
July  29,  1006.  Following  his  death,  and  up 
to  the  time  of  the  hearing  in  this  case,  his 
widow  and  their  daughter  who  were  his  sole 
heirs  at  law,  continued  to  make  their  home 
upon  said  premises  as  before  under  claim 
of  ownership;  the  same  being  cared  for  and 
managed  by  the  widow. 

Defendant,  Anna  E,  Stratton,  Is  an  elder 
sister  of  deceased,  a  widow  well  along  in 
years,  of  Intelligence  and  education,  having 
been  a  school  teacher  In  her  younger  years, 
well  versed  in  business  methods,  with  some 
knowledge  of  and  experience  in  conveyanc- 
ing. She  was  in  friendly  family  relations 
with  her  Drother  and  his  wife  during  bis 
lifetime,  and  wlille  she  was  at  their  home 
on  the  farm  now  in  dispute,  shortly  after 
the  birth  of  their  child,  in  the  summer  of 
1906,  she  drew  up,  at  her  brother's  request, 
as  she  claims,  a  warranty  deed  of  their  farm, 
running  to  herself  as  grantee  which  they 
signed  and  acknowledged.  The  instrument 
she  prepared  is  in  form  a  warranty  deed, 
conveying  to  her,  for  a  stated  consideration 
of  $7,800,  the  120-acre  farm  in  guesticxi, 
correctly  described.  It  bears  date  August 
9,  1906,  Is  signed  by  George  B.  Brender  and 
Jennie  E.  Brender,  in  the  presenpe  of  two 
snbBcriblng  witnesses,  was  aclcnowledged  be- 
fore a  notary  public  on  October  1,  1906,  and 
recorded  in  the  office  of  ttbe  register  of  deeds 
of  Kalamazoo  county  on  the  same  date.  The 
occasion  for  this  conveyance  and  attending 
circumstances  are  in  dispute. 

On  August  28,  1917,  defendant  commenced 
ejectment  proceedings  to  evict  plaintiffs  and 
possess  herself  of  this  farm  upon  wtilch  tliey 
had  been  living  under  claim  of  ownership 
up  to  that  time.  This  bill  was  shortly  there- 
after filed,  asking  ttiat  said  deed  of  August 


9,  19O6,  running  to  defendant  as  grantee, 
be  held  for  naught,  and  She  required  to  sur- 
render and  discharge  the  same  from  the  pub- 
lic records;  also  that  in  the  meantime  pro- 
ceedings in  her  ejectment  suit  be  stayed 
until  the  further  order  of  the  court,  c<hi- 
duding  with  a  general  prayer  for  relief. 

The  grounds  for  i^ef  stated  by  tbe 
widow  in  the  bill  of  complaint  are  in  sub- 
stance fraud,  want  of  consideration,  and 
nondelivery.  Execution,  admowledgmenti, 
and  recording  of  the  instrument  are  admitt- 
ed. It  also  alleges  that  deceased  was  in- 
fluenced to  have  the  deed  made  and  recorded 
under  an  obsession  that  it  would  protect  him 
from  threatened  litigation  over  an  unjust 
claim,  about  which  he  had  been  harassed 
and  worried,  and  his  wife,  having  perfect 
confidence  in  her  husband,  Jc^ed  him  in  tbe 
coaveyanoe,  with  the  understanding  that  it 
would  not  be  delivered,  or  any  rights  trans- 
ferred to  the  grantee  by  it. 

Defendant's  answer  traverses  plaintiffs' 
Mil  with  admissions  and  denials,  in  sab- 
stance  claiming  tbe  deed  was  for  a  sufficient 
consideration,  without  fraud,  duly  delivered, 
and  in  all  particulars  a  valid  conveyance 
to  her  of  the  property,  of  which  she  claims 
to  be  tbe  absolute  owner  in  fee. 

(1,2]  Plaintiffs'  charge  of  fraud  is  based 
on  the  claim,  as  stated  in  their  counsel's  brief, 
that  in  order  to  induce  Mrs.  Brender  to 
sign  the  deed  defendant  "represented  to  her 
that  she  was  executing  or  had  executed  a 
codicil  to  her  will,  so  in  case  anything  hap- 
pened to  her  the  property  would  come  back 
to  the  grantors  within  five  years,  and  showed 
her  a  writing  to  that  effect"  This  is  scarce- 
ly consistent  with  her  statement: 

"I  did  not  have  any  talk"  with  Mrs.  Stratton 
with  reference  to  the  making  of  this  deed  be- 
fore it  was  made.  *  *  *  I  don't  think  we 
had  any  talk  about  the  property." 

'  She  did  also  state: 

"She  showed  me  a  codicil  in  tbe  will  and  read 
it.  .*  *  *  She  bad  in  ber  will  at  the  time,  if 
anything  happened  to  her  in  five  years,  that  the 
property  should  be  transferred  back  to  Mr. 
Brender  and  I.  I  read  this  in  ber  will;  Ae 
banded  it  to  me." 

If  so,  defendant  certainly  did  not  thereby 
induce  her  to  sign  the  deed  by  a  false  repre- 
sentation to  her  as  to  an  existing  fact,  which 
is  an  essential  of  a  fraudulent  representa- 
tion. Defendant  denied  this  transaction  in 
toto,  and  asserted  she  never  had  a  codicil 
to  any  of  her  wiUs,  but  frankly  said  that 
after  receiving  the  deed  she  made  provision 
in  her  will  relative  to  the  property,  as  her 
brother  had  expressed  his  desires  to  her. 
Mrs.  Brender's  testimony  that  the  deed  was 
never  delivered,  and  was  kept  in  her  hus- 
band's possession,  amongst  her  husband's 
papers,  until  his  last  sickness,  but  could  not 
be  found  after  his  death,  Is  met,  not  Mily 
by  the  strong  presumption  of  delivery  from 
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its  having  been  recorded  by  a  grantor  and 
brother  of  the  grantee  (GrlfSn  v.  Hovey,  179 
Mich.  104,  146  N.  W.  210),  and  produetloa  by 
defendant  ah  the  bearing,  but  by  the  tatter's 
positive  tetsdmony  of  its  delivery  to  her  by 
her  brother  and  the  attending  circumstances. 
In  plaintiffs'  bill  of  complaint  they  state  In 
snibstanre  that  Mrs.  Brender  was  led  to  sign 
the  deed  through  representations  of  her  hus- 
band that  he  was  being  harassed  and  wor- 
ried "over  a  threatened  suit,"  which  might  be 
avoided  by  their  signing  and  recording  said 
deed — in  other  words,  a  fraudulent  Intent 
and  attempt  to  hinder  and  delay  a  claim 
creditor.  If  so,  she  was  knowingly  a  party 
to  the  attempted  fraud,  and  is  in  no  position 
to  be  granted  relief  by  a  court  of.  equity. 
Defendant  denies  any  knowledge  of  that  ele- 
ment in  the  case,  and  states  entirely  differ- 
ent reasons  given  to  her  by  both  grantors 
for  making  the  conveyance.  In  a  written 
opinion  the  trial  court  sustained  defendant's 
contentions  upon  the  questicms  of  delivery, 
fraudulent)  representations  on  her  part,  etc., 
with  ample  supporting  evidence  we  think, 
and  on  the  record  as  a  whole  concluded  as 
follows: 

"She  should  be  adjudged  to  be  a  trustee  of 
the  property  in  qnestion  for  the  use  and  benefit 
of  the  minor  child  daring  the  lifetime  of  plain- 
tiff, if  defendant  sludl  so  long  live,  and,  if  not, 
then  some  other  person  should  be  appointed 
by  this  conrt  in  her  place  and  stead.  The  trust 
should  be  executed  under  the  direction  of  this 
conrt,  and  should  terminate  upon  the  death 
of  plaintiff,  at  which  time  the  legal  title  should 
vest.  The  defendant  should  be  required  to  file 
a  proper  bond  with  the  derk  of  tiie  court  for 
a  faithful  performance  of  her  trust.  The 
amount  of  the  bond  and  the  question  of  coats 
will  be  determined  upon  the  settlement  of  the 
decree." 

From  a  decree  in  harmony  with  such  hold- 
ing both  parties  have  appealed. 

If  oral  evidence  were  admissible  to  es- 
tablish an  express  parol  trust,  there  is  an 
abundance  to  sustain  in  most  respects  that 
found  by  ttoe  court;  but  both,  the  statute 
of  uses  and  trusts  and  that  on  fraudulent 
conveyances  interpose  obstacles  to  an  easy 
disposition  of  the  case  on  the  oral  evidence 
alone.    3  Comp.  Laws,  §§  11565, 11575,  U975. 

This  case  is  unique  in  certain  particulars. 
Defendant's  pleadings  are  well  prepared  liy 
competent  counsel  in  full  denial  to  cover 
an  absolute  defense ;  butv  wliile  asserting  an 
absolute  legal  title  and  right  a»  a  matter  of 
law  to  do  with  the  property  as  she  sees  fit, 
fully  and  repeatedly  testifies  that  she  claims 
DO  beneficial  Interest)  In  the  prcqperty  beyond 
a  smaU  indebtedness  for  money  loaned  her 
brother,  and  that  she  In  truth  and  fact  holds 
title  to  the  property  under  a  sacre^  trust) 
for  the  benefit  of  his  family,  the  reason  for 
and  nature  of  which  she  discloses  in  her 
lengthy    direct   and   cross  examinations. 

The  Brender  family  of  her  generation  con- 
sisted of  three  girls  and  three  boys,  raised 


on  a  farm  in  that  locality.  Their  parents 
were  pioneers,  manifestly  Industrious  and_ 
thrifty,  who  first  settled  upon  an  S&acre' 
farm,  and  during  their  lifetime  aocnmulated 
much  other  land  with  the  assistance  ot  their 
cbildroi,  who  were  likewise  Industrious  and 
helpful.  It  was  the  ambition  of  their  father 
to  acquire  sufiBcient  land  to  give  each  of 
bis  children  at  least  40  acres.  They  were  ap- 
parently dannlslily  inclined.  The  family  held 
together  and  worked  in  common  for  accumu- 
lation of  property  longer  than  customary.  As 
the  years  went  by  they  slowly  bettered  their 
financial  condition  and  i>ecame  well-to-do. 
Defendant,  who  was  one  of  the  older  chil- 
dren, worked  out,  acquired  a  better  educa- 
tion than  the  others,  became  a  school-teacher, 
and  was  thereby  a  more  helpful  member  of 
the  family.  She  later  married  a  Mr.  Stratton, 
who  was  a  prosperous  man  of  affairs,^  at 
one  time  sheriff  of  his  county,  giving  her 
opportunity  to  acquire  furthetr  experience 
and  knowledge  of  business  matters.  When 
the  elder  Brender's  estate  was  administered, 
the  children  agreed  to  keep  the  Brender 
homestead  property  together  as  near  aa  tras- 
Bible,  each  owning  a  portion,  and  shie  inter- 
ested herself  with  the  others  to  that  end. 
When  George  B.  and  another  younger  broth- 
er started  out  for  themselves,  she  was  able 
to  and  did  help  them,  financially  and  other- 
wise. After  George  married,  she  visited  at 
his  home  and  was  on  friendly  terms  with 
his  wife.  She  testified  that  about  the  time, 
or  shortly  b^ore,  their  daughter  Mary  was 
bom,  botJti  George  and  his  wife,  who  ai^ar- 
ently  had  talked  the  matter  over  together, 
•interviewed  her  about  deeding  this  prop- 
erty to  her,  to  hold  for  them  and  their  cblld 
when  they  were  done  with  it  Her  account 
ot  the  proposal  is  in  part  as  follows: 

"We  were  in  her  home  up  stairs.  She  (Jen- 
nie) called  me  to  come  up  stairs,  and  I  came 
up,  and  she  showed  me  some  of  her  work,  and 
then  she  says,  'Now,  I  want  to  talk  with  you 
about  something.'  She  said:  "We  were  talking* 
— meaning  herself  and  George — they  were  talk- 
ing about  making  a  deed  to  me  of  the  place. 
This  was  before  the  child  was  bom.  6he  ex- 
plained, in  case  she  did  not  live  and  the  child 
lived,  she  wanted  me  to  take  this  property  and 
look  after  the  child's  interests.  •  •  •  gh^ 
spoke  about  having  heart  tronble,  and  she  apoke 
about  her  mother  bad  heart  trouble  at  that 
time.  She  spoke  about  George  bavins  poor 
health." 

On  her  direct  examination  ahe  was  cau- 
tioned by  her  counsel  that  she  could  not 
t^  of  conversatlona  with  her  deceased  broth- 
er; but  on  cross-examination  t^alntiffg'  coun- 
sel went  into  the  subject  qidte  fuUy,^  and 
she  then  testlfled  among  other  things: 

"He  said:  'My  health  is  not  good;  it  la  pret- 
ty poor,  and  I  am  having  real  bad  spells,  snd 
Jennie  has  heart  trouble,  and  we  have  decided 
we  want  the  property  to  go  where  it  came  from. 
to  the  Brenders,  where  it  came  from.*  As  I 
understood,  they  wars  talking  of  dividiac  their 
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laterestt.  *  *  *  I  had  another  talk  with  him 
a*  to  what  I  was  to  do  with  the  property.  I 
doo't  recollect  all  the  timea.  Shortly  before  he 
died  he  was  on  hie  bed,  and  I  waa  littlng  on 
the  side  of  the  bed  talking  with  him.  That  day 
was  the  last  time  he  apoke  abont  it.  He  aaya: 
'About  this  property,  I  want  yon  to  h<dd  it  aa 
you  think  best.  I  want  Jennie  prorided  for  aa 
long  aa  she  is  mine.  If  she  marries,  and  ia 
some  one  else's  than  mine,  I  don't  want  yon  to 
let  her  suifer.  I  want  it  to  go  to  the  little  girl, 
and  I  want  you  to  do  it  in  such  a  way  that  she 
can't  get  rid  of  it,  or  any  one  get  it  away  from 
her.  If  she  should  die,  I  want  It  to  go  bade 
to  the  Brenders,  where  it  came  from.'  That  is 
the  last  talk  we  had.  Previous  talka  had  been 
along  that  line.  I  understood  that  was  my 
mission.  *  *  *  I  am  giving  my  brother's 
words  as  near  as  I  can.  He  was  always  very 
mindful  abont  the  Uttle  girL  He  wanted  his 
wife  taken  care  of  aa  long  as  she  was  his  wid- 
ow; that  is,  if  she  came  to  need." 

She  also  repeatedly  testified  that  she  bad 
made  a  will  proyldlng  that  the  property 
should  go  back  to  her  brother  If  she  died 
before  be  did,  and  after  bla  death  another 
proTlding  subBtantiaUy  as  detailed  in  her 
account  of  the  last  conversation  with  her 
brother.  At  Tartons  pcrfnts  scattered  through 
ber  testimony  tbls  story  is  repeated  In  sub- 
stance. 

The  reason  for  the  commencement  of  this 
action  stated  by  counsel  to  have  been  the 
approaching  expiration  of  the  statute  of  lim- 
itations, which,  in  view  of  differences  aris- 
ing between  deceased's  widow  and  defendant 
during  the  probation  of  the  estate,  might 
bring  other  complications  Into  the  case. 
During  redirect  examination  by  her  own 
counsel  she  said: 

"I  am  willing  at  the  present  time  to  make 
provision  of  this  Comstock  farm  in  the  same 
manner  aa  I  have  made  it,  aa  described  in  the 
will.  I  have  no  disposition  whatever  to  use  it 
for  my  own  personal  interests." 

The  testimony  shows  that  proposals  to 
that  effect  had  been  made  by  her  or  her 
counsel  to  i>laintUfs,  which  were  rejected, 
under  the  contention  that  the  deed  was  ab- 
solutely -void,  and  the  property  belonged  to 
plaintiffs  as  the  b.elrB  of  George  B.  Braider. 
Near  the  close  of  the  case  the  following  oc- 
curred In  open  court,  in  the  presence  of  de- 
fendant and  opposing  iwrties: 

"The  Court:  Before  we  took  a  recess,  Mr. 
Hoffman,  you  said  something  in  behalf  of  your 
client,  to  the  effect  of  transferring  this  prop- 
erty to  a  trustee  under  certain  conditions.  Who 
do  you  mean  by  a  trustee?  By  whom  do  you 
propose  to  have  the  trustee  named? 

"Mr.  Hoffman:  For  instance,  the  Judge  of 
probate  of  Allegan  county. 

"TJhe  Court:  Why  the  probate  judge  of  Alle- 
gan county;  the  property  is  in  this  county  and 
the  child  is  in  this  county — olives  here. 

"Mr.  Hoffman:  So  our  client  would  have 
something  to  say  about  the  administration  of 
the  estate,  and  have  somebody  who  would  car- 
ry out  the  terms  of  the  trust,  not  only  in  let- 


ter, but  in  spirit.  There  would  be  no  objeet  at 
all  to  transferring  that  property  to  some  trus- 
tee in  sympathy  with  the  widow,  having  in 
mind  the  interest  of  the  widow  and  the  cliild. 
We  would  want  a  trustee  who  would  look  after 
the  interest  of  the  child,  and  protect  the  child's 
interest,  if  there  ever  was  a  time  when  there 
was  a  conflict  between  the  interest  of  the  widow 
and  the  child. 

"The  Court:  Where  would  the  probate  court 
of  Allegan  county  have  aathority  to  appoint  a 
trustee? 

"Witness:  I  am  a  resident  of  Allegan  county. 

"The  Court:  The  court  might  possibly  in  this 
proceeding.  If  the  child  is  to  have  a  guardian, 
it  would  have  to  be  appointed  by  the  probate 
court  of  this  county. 

"Mr.  Thew:  Our  client  claims  she  has  been  left 
by  her  brother  a  doty  to  perform,  and  naturally 
she  would  take  that  more  as  a  personal  duty, 
and  watch  over  the  child  better  than  anybody 
else.  It  is  not  a  bare  proposition  of  turning 
over  the  money  and  land,  from  our  standpoint; 
she  wants  to  have  something  to  say  as  to  who 
the  trustee  would  be.  It  is  her  wish  that  the 
trustee  would  be  some  one  who  would  not  be 
under  the  influence  or  related  to  the  widow.  As 
far  as  a  bond  before  this  court  is  concerned, 
that  would  cut  no  flgure,  or  be  any  obstacle,  as 
far  as  I  can  see." 

It  is  urged  and  argued  In  behalf  of  plaln- 
tlflB  that  the  full  relief  asked  should  be 
granted,  and  the  deed  held  void  in  toto,  or, 
if  not.  It  should  be  declared  a  mortgage  for 
the  few  hundred  dollars  defendant  testi- 
fied deceased  owed  her,  and  in  any  event 
the  ejectment  action  should  be  restrained, 
under  defendant's  own  testimony  that  she 
claims  no  beneficial  interest,  and  holds  the 
title  for  the  use  and  benefit  or  those  now 
in  possession,  and  In  any  aspect  of  the  case 
that  the  decree  declaring  her  seized  in  trust 
of  the  property  for  the  minor,  Mary  E. 
Brender,  should  be  sustained. 

Standing  on  her  claimed  absolute  owner- 
ship, entitling  her  to  dismissal  of  plaintiff's 
bill  as  against  their  claim  for  full  relief 
under  it,  defaidanfs  counsel  most  earnestly 
pressed  in  argument,  as  their  reason  for 
appeal,  the  nature  of  the  trust  declared  by 
the  trial  court,  which  is  made  to  terminate 
cm  the  death  of  Jennie  B.  Brender,  and 
then  passes  absolute  ownership  of  the  prop- 
erty to  the  daughter,  Mary  E.  Brender,  with- 
out any  restrictions  or  provisions  for  con- 
tingencies, ccMitrary  to  her  evidmce  tn  the 
case,  or  any  suggested  concessions  by  or  for 
defendant 

A  careful  reading  of  defendant's  testi- 
mony, including  a  transcript  of  that  taken 
in  probate  court  and  put  in  evidence,  while 
indicating,  as  described  by  one  of  the  wit- 
nesses, that  "she  is  a  woman  who  says  noth- 
ing" about  her  private  affairs,  and  an  evi- 
dent aversion  to,  if  not  resentmoit  over, 
the  inquisition  she  was  subjected  to,  which 
tinctures  her  testimony  in  certain  particulars 
with  a  lack  of  candor  and  evasion  to  Incon- 
sistency, yet  discloses  that  all  through  ber 
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long  examlnaUon,  both  direct  and  cross,  she 
consistently  Insisted  upon  her  "mission'*  as 
trustee  of  this  proi)erty,  stating  the  drcnm- 
stances,  reasons,  and  conditions  under  which 
she  received  title  t»  it,  asserted  that  she 
did  not  "expect  to  get  any  personal  benefit 
out  of  it,"  and  disclaimed  any  beneflcial  per- 
sonal Interest  in  it 

[3,4]  That  a  parol  trust  in  lands  un- 
der an  absolute  deed  may  be  recognized 
by  a  trustee  in  pleadings  or  other  written 
concession  relating  to  It  is  well  settled,  and 
it  has  been  held  that,  where  a  defendant  has 
testified  in  a  signed  deposition  that  he  holds 
property  in  trust,  a  trust  may  be  declared. 
Bat  whether  defendant's  oral  evidence  to 
that  effect,  twice  given  under  oath  in  open 
court  where  the  property  In  question  is  in- 
volved, satisfies  the  statute,  we  need  not 
determine.  Here  we  have,  not  only  defend- 
ant's testimony  in  detail  to  the  fact  of  her 
trusteeship  and  personal  concessions,  but  al- 
so the  assent  by  her  counsel  in  open  court. 
In  her  presence  and  manifestly  with  her  ap- 
proval, as  quoted  above.  Those  offers,  or 
ooQcessioiis,  were  called  to  our  attention  by 
her  counsel  upon  the  argument  in  this  court 
with  no  suggestion  of  repudiation,  and  the 
grievance  urged  against  the  decree  appealed 
from  was  that  the  trust  declared  by  the 
court  was  not  the  trust  conceded  and  to 
which  she  testified. 

This  contention  is  well  founded.  We  are 
satisfied  that  the  court  of  first  instance,  and 
this  court,  on  a  hearing  de  novo  In  an  equity 
case,  may  and  should  take  defendant  at  her 
word  and  as  she  testified,  supported  by  the 
concessions  and  overtures  of  her  counsel  as 
shown,  and  declare  a  trust  such  as  she  de- 
fined and  admitted. 

While  defendant  stated  her  trusteeship  in 
varying  language,  she  referred  particularly 
to  her  will  as  containing  what  she  conceived 
and  admitted  was  her  duty  under  it.  No 
will  was  produced  in  evidence,  but  she  testi- 
fied that  in  each  will  since  taking  title  to 
the  property  she  had,  as  she  remembered, 
made  a  provision  in  regard  to  this  property 
as  follows: 

"Before  the  death  of  my  brother  George,  I 
provided  that  the  use  of  that  property  should 
go  to  him  during  his  lifetime,  and  after  his  life- 
time to  his  daughter,  Mary  B.  Brender,  and,  if 
she  died  without  children,  it  should  revert  or 
go  back  to  the  Brenders;  that  was  at  his  re- 
quest. •  *  •  I  also  made  provision  for  the 
care  and  support  of  Jennie  Brender,  if  she 
needed  it,  always.  Alter  George  died,  as  near 
as  I  can  remember,  I  made  a  will  giving  the 
use  of  this  property  to  the  little  girl,  Mary  E. 
Brender,  when  she  became  of  age.  I  think  I 
put  it  at  35  years.  Later  I  changed  it  to  SO 
years.  She  was  to  have  the  use  of  it  during 
her  lifetime,  and,  if  she  bad  children,  it  was 
to  go  to  them.  It  not,  it  was  to  go  back  to 
the  Brenders.  And  I  also  made  provision  for 
Jennie." 


The  decree  declaring  a  trust  must  be  modi- 
fied, to  comply  in  substance  with  the  provi- 
sions as  to  which  defendant  testified,  and, 
so  modified,  will  stand  affirmed,  with  costs 
to  defendant 


MULFORD  V.  STENDER  at  at.     (No.  25.) 
(Supreme  Court  of  Michigan.    Oct  8,  1921.) 

1.  Interpleader  «s»8(l)  —  Execator  may  in- 
terplead  distributee  and  his  assignaa. 

Where  distributee  under  will  assigned  the 
amount  payable  to  him,  and  then  repudiated 
the  assignment  on  the  ground  of  fraud  of  the 
assignee,  and  both  claimed  the  money,  the  ex- 
ecutor properly  filed  a  bin  of  interpleader. 

2.  Courts  <S=>5I4— Court  first  obtaining  Juris- 
diotion  has  SKCIuslve  right  to  decide  matter. 

Where  legatee  assigned  his  right  to  amount 
payable  to  him,  and  then  repudiated  the  as- 
signment, and  executor  filed  a  bill  of  interplead- 
er, in  which  legatee  asked  that  a  decree  of  in- 
terpleader be  entered,  the  court  properly  enter- 
tained jurisdiction  and  disposed  of  the  case, 
notwithstanding  that,  pending  the  action,  anoth- 
er action  was  brought  in  another  court  in  a 
foreign  state  by  the  legatee  against  the  as- 
signee, to  recover  money  paid  and  to  rescind 
the  assignment  on  the  ground  of  fraud,  under 
the  rule  that  the  court  which  first  obtains  juris- 
diction has  the  exclusive  right  to  decide  the 
matter  in  issue. 

3.  Husband  and  wife  «s» 1 4(2)— Declaration  of 
trust  must  be  signed  by  wifet  holding  by  en- 
tireties. 

A  declaration  of  trust,  not  signed  by  wife  of 
declarant,  with  whom  he  held  the  property  by 
the  entireties,  was  of  no  avafl. 

4.  Wills  <s=3743— Consideration  for  assignment 
by  legatee  of  amount  payable  to  biffl  from  es- 
tate held  inadequate. 

In  interpleader  by  executor  to  determine 
whether  legatee  or  assignee  of  legacy  should 
receive  the  same,  legatee  having  repudiated  the 
assignment,  the  consideration  for  the  assign- 
ment, corporate  stock,  fceW  so  grossly  inade- 
quate as  to  shock  the  consdence  of  a  chancellor, 
and  the  court  should  have  granted  relief  to  the 
legatee,  and  should  not  have  directed  payment 
of  the  money  to  the  assignee;  the  corporation 
not  having  done  or  suffered  anything  in  reliance 
on  the  subscription.  ■ 

Appeal  from  Circuit  Court,  Wayne  County, 
in  Chancery ;  Ormond  F.  Hunt,  Judge. 

Bill  of  Interpleader  by  Elmer  W.  Mulford, 
B<de  executor  of  the  last  will  and  testament 
of  Hugo  H.  Stender,  deceased,  against  Wil- 
liam Stender  and  the  Niles  Invisible  Door 
Check  Company.  Prom  an  adverse  decree, 
the  first-named  defendant  appeals.  Reversed, 
and  decree  entered. 

Argued  before  STEEiRB,  C.  J.,  and 
MOORE,  FELLOWS,  WIEST,  STONE, 
CLARK,  BIRD,  and  SHARPE;  JJ. 
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William  B.  HrazOi  of  Detroit,  for  appellant 
Henr7  C.  !<.  Forler,  of  Detroit,  for  appellee 
Niles  Invisible  Door  Check  Ca 

STONB^  J.  On  January  26, 191S.  Blmer  W. 
Mulford,  as  executor  of  the  last  will  and 
testament  of  Hugo  H.  Stender,  deceased,  filed 
a  bill  of  Interpleader  In  the  circuit  court  for 
the  county  of  Wayne,  In  chancery,  against 
\Wlliam  Stender  and  the  Nilea  Invisible  Door 
C!beck  Company,  a  Michigan  corporation,  in 
which  he  alleged  that  there  was  in  hia  hands, 
as  such  executor,  the  sum  of  $3,900,  which 
orlg^ally  was  payable  to  said  defendant  Wil- 
liam Stender  as  one  of  the  legatees  under 
said  will,  but  which  sum  the  defendant  the 
Niles  Invisible  Door  Check  Company  claimed 
by  virtue  of  an  alleged  assignment  from  said 
defendant  Stender;  that  defendant  William 
Stender  had  repudiated  the  said  alleged  as- 
signment, and  that  plaintiff  was  unable  to 
ascertain  who  was  entitled  to  said  sum  of 
money;  and  prayed  that  the  imrtles  defoid- 
ant  might  make  answer,  and  that  the  court 
might  hear  the  matter  and  decide  which  of 
the  defendants  was  entitled  to  said  fund. 

On  Hard)  2,  1918,  the  defendant  NUes 
Invisible  Door  Check  Company  filed  Its  an- 
swer, setting  forth  that  It  was  entitled  to 
the  fund  under  an  assignment  from  defend- 
ant William  Stender,  dated  April  5,  1917,  and 
praying  that  it  might  be  so  decreed  by  the 
court 

On  March  28,  1918,  defendant  WllUam 
Stender  filed  his  answer,  in  which  he  set 
forth  that  on  April  5,  1917,  the  defendant 
Xllas  Invisible  Door  Check  Company,  by 
William  Daniel  Johnson,  its  secretary  and 
treasurer,  and  the  owner  of  the  majority  of 
the  stock  of  said  corporation,  obtained  from 
him  a  conditional  subscription  for  50  shares 
of  the  preferred  stock  of  said  company,  of 
the  par  value  of  $5,000,  and  that  said  John- 
son, while  acting  as  the  attorney  for  said  de- 
fendant Stender  in  the  matter  at.  the  estate 
of  Hugo  H.  Stender,  deceased,  had  obtained 
t^e  sum  of  $1,100  of  the  moneys  coming  to 
said  defendant  Stender  frcan  said  estate,  and 
had  applied  the  same  on  the  purchase  price 
of  said  $5,000  worth  of  stock,  without  the 
knowledge  or  consent  of  said  defendant 
Stender.  He  further  alleged  that  the  said 
subscription  was  obtained  from  him,  as  was 
also  the  claimed  assignment  of  the  money 
due  him  from  the  estate  aforesaid,  by  certain 
false  and  fraudulent  representations^  and 
that  he  had  brought  suit  in  the  circuit  court 
for  Cook  county,  state  of  Illinois,  against  the 
Kiles  Invisible  Door  Check  Company  and  said 
William  Daniel  Johnson  to  recover  the  said 
sum  of  $1,100  taken  by  said  Johnson  as  afore- 
said, and  to  rescind  the  alleged  subscrip- 
tion and  assignment  by  him  to  said  Johnson 
of  the  said  sum  of  $?..900.  H6  asked  that  a 
decree  of  i^toxpleader  be  entered,  and  prayed 
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that  the  final  adjudication  of  Qie  matter  be 
deferred  in  the  Wayne  drcnlt  court,  in  chan- 
cery, until  a  final  decree  had  been  obtained 
in  the  case  pending  in  Oook  county,  HI. 

The  court  below  refused  to  continue  or 
postpone  the  hearing  of  the  case,  and  fiie 
same  was  heard  uiMh  pleadings  and  proofs, 
and  on  Noveipber  6,  1920,  a  final  decree  wa» 
entered  In  favor  of  the  defmdant  Niles  In- 
visible Door  Che<*  Company,  and  directing 
the  plaintiff  to  pay  said  fund  to  that  defend- 
ant together  with  such  Interest  as  had  ac- 
crued thereon.  Costs  were  awarded  to  plain- 
tiff, to  be  paid  out  of  said  fund,  and  costs 
were  awarded  said  company  as  against  the 
defendant  ynillam  Stender,  together  with 
such  costs  as  were  taxed  to  the  plaintiff. 

[1]  The  defendant  Stender  has  appealed. 
Under  the  authority  of  Maxim  r.  Shotwdl, 
200  Mich.  79, 178  N.  W.  414,  the  bill  of  inter- 
pleader was  properly  filed. 

[I]  It  is  urged  by  counsel  for  defendant 
Stender  that  the  court  below  Improperly 
heard  and  disposed  of  the  case,  and  that  Its 
action  should  have  been  deferred  until  the 
Illin<ri8  court  had  tried  the  case  there  pmd- 
ing.  But  as  it  appears  that  the  bill  of  inter- 
pleader was  first  filed,  and  as  defendant 
Stender  in  his  answer  asked  that  a  decree  of 
Interpleader  be  entered,  we  are  of  the  opin- 
ion that  the  Wayne  circuit  court,  in  chancery, 
properly  entertained  jurisdiction,  under  the 
familiar  rule  that  the  court  which  first  ob< 
tains  Jurisdiction  has  the  exclusive  right  to 
decide  the  matter  in  issue.  Bamum  Wire 
&  Iron  Works  v.  Speed,  59  Mich.  272,  26  N. 
W.  802,  805 ;  Allea  v.  Allen,  188  Mich.  532, 
156  N.  W.  488,  and  cases  there  dted.  We 
.  shall  therefore  proceed  to  consider  the  case 
upon  its  merita 

It  is  the  daim  of  counsel  for  defendant 
Stender  that  he  (Stender)  is  a  person  of  weak 
miud,  and  is  easily  imposed  upon  by  a  de- 
signing and  scheming  person,  and  that  be 
was  made  the  dupe  of  the  witness  Johnson, 
and  it  must  be  conceded  that  the  record  gives 
some  support  to  this  claim.  Defendant 
Stender  testified  to  the  effect  that,  prior  to 
the  execution  of  any  papers,  he  went  to 
Johnson's  law  oiflce  in  Chicago  to  retain  him 
to  look  after  his  matters  in  Detroit  pertain- 
ing to  the  said  estate,  because  he  had  be- 
come dissatisfied  with  the  allowance  of  cer- 
tain claims  against  the  estate.  Johnson  does 
not  deny  that  Slmder  consulted  with  him 
about  the  matter,  or  that  he  went  to  Detroit 
to  examine  Into  it,  but  says  that  he  was  not 
employed  as  attorney,  but  that  his  action  was 
purely  voluntary,  and  created  no  confidential 
relation.  Stender  claims  that  he  went  to 
Johnson's  office  several  times  between  March 
27  and  April  5,  1917;  that  he  was  directed 
there  by  a  Mr.  Koehling,  whom  he  had  known 
for  some  time,  and  that  on  March  28th  be 
found  Johnson  in  bis  office  with  two  other 
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men,  asd  heard  fbe  telepbone  ring;  that  one 
of  the  men  took  the  receiver,  and  thai  said, 
"Mr.  So  and  So  woold  like  to  buy  200  or  2C0 
InviElble  doo>  chedktf';  that  he  (Stender) 
left  that  day,  without  the  parties  coming  to 
any  arrangement,  but  returned  on  the  next 
day,  when  he  dalma  a  similar  conversation 
tdtA  place  about  a  man  wanting  to  buy  some 
of  said  stock.  He  claims  that'  he  then  In- 
quired of  Johnson  about  the  door  checks  and 
the  company,  and  was  shown  certain  photo- 
graphs, and  then  went  with  a  Miss  Jacobs 
and  another  person  from  Johnson's  office  to 
see  some  of  the  door  checks  in  operation  In 
the  Sfarshall  Fldd  building  and  s(«ne  other 
store. 

There  U  an  irreooncUable  conflict  between 
the  testimony  of  the  defendant  Stender  and 
that  of  Johnson,  as  to  the  r^resentatlons 
made  by  Johnson.  It  does  not  i4;>pear,  how- 
ever, that  on  or  about  April  6,  1917,  and 
after  Jolmson  had  visited  Detroit  and  learned 
about  the  estate,  Stender  signed  and  delivered 
to  Johnson  the  following  papers: 

"Nlles  Invisible  Door  Check  Co.,  29  South 
La  Salle  street.  Suite  916.  Telephone  Bandolpb 
4480.  Chicago,  m,  Sabscription  to  6  per  cent, 
preferred  cumulative  stock  of  the  Niles  Invisi-' 
ble  Door  Check  Co.  The  underugned  hereby 
subscribes  to  and  purchases  fifty  shares,  of 
flOO.OO  each,  par  v^ue,  of  the  d  per  cent,  cu- 
mulative preferred  stock  of  the  Niles  Invisible 
Door  Check  Co.,  a  Ifichigan  corporation,  total 
amount  $5,000.00,  good  after  this  subscriptioB 
agreement  has  been  countersigned  by  its  au- 
thorized representative.  Duly  executed  stock 
certificates  shall  be  issued  within  five  days  from 
date  of  payment  All  checks  must  be  made  pay- 
able to  the  order  of  Niles  Invisible  Door  Che<^ 
Company.  Said  $5,000.00  to  be  paid  aa  soon  as 
.  money  is  collected  from  estate  of  Hugo  H. 
Stender.  and  which  $5,000.00  I  hereby  assign 
to  said  company.  Wm.  Stender,  Subocriber. 
Address:  620  WeUs  St.  Chicago,  HI.  Dated 
AprU  5,  1917.  Authorised  representative:  A. 
O.  Jacobs.  Accepted.  W.  D.  Jolmson,  Sec- 
retary." 

WhUe  Mlaa  Jacobs  testified  that  she  had 
no  connection  with  or  Interest  in  said  com- 
pany, It  will  be  observed  that  she  signed  the 
above  paper  as  "authorized  representattve." 
The  following  Instrument  was  also  signed  by 
defendant  Stender,  and  delivered  to  John- 
son, on  the  latter'B  letter  head: 

•William  Daniel  Johnson, 

"Attorney  and  Counselor  at  Law,  008-910  Ni^ 
tional  Life  BuildioK,  29  South 
La  Salle  Street 
"Telephones:    Bandolph  6672  and  667S, 

"Chicago,  April  6,  1017. 
"Mr.  William  BL  Hense,  618  Moffat  Building, 
Detroit,  Michigan— Dear  Sir:  To  the  bearer, 
Mr.  William  D.  Johnson  of  Chicago,  Illinois, 
I  have  assigned  five  thousand  dollars  ($5,000) 
of  the  amount  due  me  of  the  estate  of  Hugo  H. 
Stender,  deceased,  for  which  I  have  purchased 
■•cniitiea  from  him  of  the  same  amount    Xou 


will  please  psy  to  him  on  aeeoimt  «f  said  five 
thousand  doUars  ($5^000)  the  twelve  hundred 
dollars  ($1,200)  now  in  your  possession,  less 
five  per  cent  (5%)  due  you  as  services  for  col- 
lecting same.  I  trust  that  you  may  find  it  con- 
venient to  make  payment  of  said  sum  to  him  at 
this  time.  Wm.  Stender." 

We  are  satisfied  from  the  evidence  that 
Johnson  represented  to  Stender  that  the  stock 
of  the  Niles  Company  was  a  valuable  stock; 
that  the  company  was  a  going  concern,  do- 
ing a  good  business,  and  earning  dividends. 
Stender  testified  that  he  visited  the  factory 
at  Niles,  Mich.    He  testified: 

"I  went  to  Niles,  between  the  2d  and  Sd  of 
May,  and  I  found  in  Niles  that  the  whole  thing 
was  mbbish^-a  Junk  shop.  The  factory  of  the 
Invisible  Door  Check  Company  was  not  going. 
There  were  no  men  working  there;  there  was 
no  material  there  either.  There  were  tiiree  or 
four  men,  and  one  man  sat  around  tiie  stove.  I 
went  back  to  Chicago  and  saw  Johnson.  I  told 
him,  'I  was  in  Niles  yesterday,  and  looked  at 
the  factory,  and  you  told  me  tiiat  the  factory 
was  so  good,  you  got  so  much  work  to  do  you 
cannot  fill  orders,  and  aJI  that  kind  of  stuff.'  t 
say  there  was  no  material  there.  Nobody  was 
working  there.  Then  he  says,  'I  show  you  the 
factory,  and  it  will  not  cost  you  one  cent'  I 
said,  *I  saw  the  factory  one  time;  that  is 
enough  for  me.'  •  •  •  After  that  I  went  to 
Johnson  and  said,  'I  want  my  money  back,'  and 
offered  him  the  shares.  I  said  the  factory  is 
not  in  good  standing,  after  I  had  been  to  the 
factory  and  saw  there  was  nothing  doing." 

It  should  be  here  stated  that  Johnson  had 
collected  from  the  plaintiff  $1440,  for  which 
he  gave  Stender  a  certificate  for  11  shares 
of  said  preferred  stock  and  $40  in  cash.  In 
July,  1917,  Stender  received  a  letter  and  a 
check  from  Johnson  for  $16.50  as  a  dividend 
which  check  was  never  paid,  and  Johnson 
claims  that  it  was  issued  by  mistaka  He 
testified  on  the  subject  as  follows: 

"The  stenographer  told  me  that  Mr.  Koehl- 
ing  had  dictated  that  letter,  and  I  said,  'What  in 
the  world  does  Eoehling  mean?'  Well,  1^. 
KoehUng  told  me  later  that  he  had  dictated  a 
letter  because  he  understood  we  were  paying 
a  dividend,  and  he  wanted  to  keep  Mr.  Stender 
satisfied,  and  put  it  on  my  desk,  and  I,  not 
looking  it  over  to  see  whether  it  was  proper 
or  not  said,  'Don't  yon  know  that  you  could  not 
send  a  dividend  check  to  one  man,  and  overlook 
the  rest?" 

It  Is  conceded  that  no  dividend  was  ever 
paid.  In  the  meantime  Stender  had  attempt- 
ed to  repudiate  his  subscription,  and  on  De- 
cember 12,  1917,  he  sent  the  company  and 
Johnson  a  notice  as  follows: 

"You  are  hereby  notified  that  I  have  hereto- 
fore canceled  by  personal  notice  to  Mr.  Wil- 
liam D.  Johnson,  secretary  of  your  company, 
and  I  do  hereby  cancel,  any  and  aU  sabacrip- 
tions  for  the  stock  of  your  company,  which  you 
may  have  or  hold,  or  which  yon  may  pretend 
to  have  or  bold,  made,  or  alleged  to  have  been 
made,  by  the  undersigned. 

"[Signed]    Wm.  Stender."' 
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[1, 4]  Mudi  Of  the  teBtlmony  of  the  witness- 
es for  the  company  is  inconsistent,  and  at 
variance  with  documentary  evidence  con- 
tained In  the  reomrd.  As  tending  to  show 
the  general  slackness  pertaining  to-  the  af- 
fairs of  the  company,  it  appears  that  the 
annual  reports  of  the  company  were  not  made 
at  the  time  required  by  the  statute  Whm 
made,  they  showed  the  yalue  of  the  real  es- 
tate used  in  the  business  to  bet  ^,000.  It 
tarns  out  that  the  factory  liad  been  levied 
upon  and  sold  upon  execution  before  Stend- 
er*s  subscription  was  made.  Of  this  he  was 
entirely  ignorant  Johnson  does  not  dalm 
that  he  told  Stoider  of  this  material  fact 
There  was  also  a  $3,000  Judgment  standing 
against  the  company.  The  sheriff's  deed  of 
the  factory  property  bears  date  June  10, 
1918,  and  it  recites  that  It  was  sold  on  exe- 
cution January  8, 1Q17,  and  not  redeemed.  It 
w!aa  deeded  to  Wilbur  N.  Bums,  by  the 
usual  font  of  sheriff's  deed  on  execution 
sale.  On  June  10,  1919,  the  premises  were 
ocmveyed  by  Bums  and  wife  to  "Fred  N. 
Bonine  and  Viva  T.  Bonlne,  husband  and 
wif^  jointly,"  by  quitclaim  deed.  Fred  N. 
B<»lne  had  on  May  6,  1919,  made  a  declara- 
tion of  trust,  stating  that  he  was  holding  the 
property  In  trust  for  said  company.  Tliis 
was  prior  to  the  deed  from  Bums  to  him. 
Not  being  signed  by  his  wife,  with  whom  he 
held  the  property  by  the  entireties,  the  dec- 
laration was  of  no  avail.  The  title  of  the 
property  stands,  upon  this  record.  In  the 
names  of  Bonine  and  wife. 

In  our  opinion  the  equities  ot  the  case  are 
with  defendant  Stender.  It  appears  clear  to 
us  that  these  parties  defendant  were  not  deal- 
ing at  arm's  length,  whether  Johnson  was 
the  attorney  of  Stender  or  not  Johnson, 
representing  the  ounpany,  was  a  shrewd  law- 
yer, and  had  superior  knowledge  of  the  con- 
dition of  the  company  and  its  property,  which 
he  did  not  disclose,  but  did  misrepresent  in 
the  dealing  with  Stender.  The  consideration 
for  this  assignment  was  so  grossly  inadequate 
as  to  sho(^  the  conscience  of  a  chancellor, 
and  a  court  of  equity  should  grant  relief. 
nie  court  below  was  of  the  opinion  that  de- 
fmdant  Stender,  by  his  conduct,  ratified  the 
flubscriptlon  and  assignment  contract,  and 
that  he  is  now  estopped  from  repudiating 
the  same.  The  $1,100  transaction  Is  not  here 
involved.  The  company  has  -not  done  or 
suffered  anything  in  rellanoe  np<»i  the  sub- 
scription, that  should  bar  the  defendant 
Stender  from  drfending  against  the  claim  of 
$3,900  yet  unpaid. 

The  decree  below  is  reversed.  A  decree  will 
be  entered  here,  directing  the  plaintiff  here- 
in to  pay  to  the  defendant  Stender  the  sum  of 
13,900,  together  with  such  interest  as  has 
accrued.    The  plaintiff  will  be  allowed  his 


costs,  to  be  taxed,  to  be  paid  oat  of  the  said 
fund,  and  defendant  Stender  will  recover  his 
costs,  to  be  taxed  against  the  defendant  tbo 
Niles  Invisible  Door  Check  Company. 


BUONICK  V.  PETERSEN.    (No.  07.) 
(Supreme  Court  of  Michigan.    Oct  S,  1921.) 

1.  Highways  «=>I73(I)— Duty  of  automoblllst 
to  keep  on  traveled  portion  of  road. 

It  was  the  duty  of  an  automobilist  in,  the 
nighttime  to  keep  in  the  traveled  and  paved  por- 
tion of  the  road  which  he  was  traveling,  and 
not  to  run  into  pedestriana  walking  ontaide  the 
pavement 

2.  Highways  «s>l72(l)— Duty  of  automobilist 
to  slaoken  speed  when  blinded  by  ol^no 
light 

If  the  vision  of  an  antomobQlBt  was  obscur- 
ed by  the  glaring  lights  of  an  approaching  car, 
it  was  his  daty  to  slacken  his  speed  and  have 
his  ear  under  such  control  that  he  might  atop 
it  immediately,  if  necessary. 

3.  Highways  «=3l84(3)  —  Pedestrian  held  not 
guilty  of  contributory  negllgenoe  as  matter 
of  law. 

A  boy  walking  arm  in  arm  with  several  oth- 
er boys  ontaide  a  16-foot  pavement  on  a  high- 
way, when  he  was  run  down  by  an  automobile, 
hM  not  guilty  of  contribntory  net^igence  as  a 
matter  of  law. 

4.  Death  €=>I03(I)— Instantaneons  deathi  held 
question  for  Jury. 

In  action  for  death  when  run  down  by  auto- 
mobile, where  there  was  evidence  tending  to 
show  that  when  decedent  was  picked  up  he 
was  groaning,  and  continued  to  do  so  until  he 
readied  a  hospital,  where  his  dissolution  oc- 
curred about  15  minutes  thereafter,  held,  that 
it  could  not  be  determined  as  a  matter  of  law 
that  his  death  was  instantaneous  so  that  right 
of  action  would  not  survive  in  bis  personal  rep- 
resentative. 

Error  to  Circuit  Court,  Muskegon  CJounty ; 
John  Vanderwerp,  Judge. 

Action  by  Catherine  Budnick,  administra- 
trix, against  Albert  M.  Petersen.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Argued  before  STBERE,  C.  J.,  and 
MOORE,  WIEST,  FELLOWS,  STONE, 
CLARK.  BIBD,  and  SHARPE,  JJ. 

LllUe,  Ullie  ft  liUle,  of  Grand  Haven,  for 
appellant 

John  O.  Anderson  and  Charles  B.  Cross, 
both  of  Muskegon,  for  appellee. 

SHARPS,  J.  On  May  18,  1920,  at  About 
11  o'clock  at  night  three  boys,  William  Pe- 
ters, Charles  Swift  and  Clarence  Herbst, 
each  about  15  years  of  age,  who  had  been 
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attending  an  entertainment  at  a  schoolhouae 
and  were  returning  to  their  homes,  were  go- 
ing north,  walking  abreast  with  locked  arms, 
along  what  is  known  as  Henry  street,  a  high- 
way Just  outside  the  limits  of  the  dty  of 
Muskegon.  This  street  was  66  feet  in  width, 
and  had  in  the  center  a  16-foot  asphalt  pare- 
ment,  without  curbs.  The  defendant  was 
driving  an  automobile  In  the  same  direction 
the  boys  were  walking.  They  saw  his  car 
coming  behind  them  when  some  distance 
away.  They  also  saw  a  car  approaching  from 
the  north.  They  moved  over  to  the  east,  out- 
side the  pavement,  to  let  these  cars  pass. 
They  did  not  unlock  arms,  but  moved  closer 
together.  Herbst,  on  the  east,  was  near  the 
edge  of  the  ditch,  and  Peters,  on  the  west, 
was  in  the  sand  near  the  pavement.  Defend- 
ant did  not  see  the  boys.  His  car,  In  pass- 
ing, struck  Peters,  throwing  him  about  25 
feet.  The  first  Intimation  he  had  of  the  col- 
lision was  "when  he  felt  the  bump,"  and  his 
companion,  Miss  Hamill,  said  to  him  that  he 
had  "bit  something."  He  then  stopped  and 
took  the  boy  to  a  hospital,  where  he  soon 
after  died.  There  was  testimony  that  an- 
other car,  not  observed  by  the  boys,  was  go- 
ing in  the  same  direction  as  defendant.  Two 
witnesses  testified  ttiat  these  cars  were  ap- 
parently racing.  They  were  almost,  if  not 
quite,  abreast  at  the  time  of  the  colli^on. 

The  plaintiff  had  verdict  and  judgment  for 
$3,125.  But  two  questions  are  raised  by  the 
assiprnments  of  error:  (1)  The  contributory 
negligence  of  the  deceased.  (2)  Plaintiff's 
right  to  recover  under  the  survival  act. 

[t-3]  1.  CotUributorv  tt^egUgence. — ^There 
was  evidence  clearly  establishing  the  fact 
that  at  the  dme  Peters  was  atrack  be  was 
outside  the  traveled  portion  of  the  highway. 
This  should  have  been  to  him  a  place  of  safe- 
ty. Defendant  In  no  way  Justified  himself 
in  Invading  it.  His  negligence  In  doing  so 
is  conceded  on  tliis  record.  The  reciprocal 
rights  and  duties  of  pedestrians  and  drivers 
of  automobiles,  on  the  public  ways,  have  been 
considered  by  this  court  in  several  recent 
cases.  Perkins  v.  Holser,  213  Mich.  579.  182 
N.  W.  49,  and  cases  there  cited.  It  is  unnec- 
essary to  repeat  what  was  .therein  safd. 
Those  relied  on  by  defendant's  counsel  (Hill 
V.  l«ppley,  199  Mich.  369,  1C5  N.  W.  057;  Ful- 
ton V.  Mohr,  200  Mich.  538,  166  N.  W.  851; 
Deal  V.  Snyder,  203  Mich.  273, 168  N.  W.  973 ; 
GlUett  V.  Mich.  United  Trac.  Co.,  205  Mich. 
410, 171  N.  W.  636)  are  all  cases  in  which  the 
person  injured  was  on  the  traveled  portion 
of  the  street  The  distinction  is  apparent. 
This  highway  was  constructed  for  use  by 
Peters  quite  as  much  as  by  defendant.  It 
was  defendant's  duty  to  keep  on  the  traveled 


portion  thereat  He  was  chargeable  with 
notice  that  pedestrians  might  be  walking 
along  the  road.  The  law  required  him  to 
have  his  car  equipped  with  lights.  By  their 
use  he  could  observe  the  presence  of  pedes- 
trians, and  they  be  informed  of  his  approach. 
Peters  saw  the  light  from  defendant's  car. 
He  also  saw  the  car  approaching  tvotn  the 
north.  He  yielded  to  them  the  entire  width 
of  the  pavement,  10  feet  This  q>ace  was 
sufficient  to  permit  the  two  cars,  if  operated 
with  reasonable  care,  to  pass  in  safety.  This 
defendant  did  not  see  Peters.  If  bis  vision 
was  obscured  by  the  glaring  lights  of  the  ap- 
proaching car,  it  was  his  duty  to  slacken  his 
speed  and  have  his  car  under  such  control 
that  he  might  stop  it  immediately,  if  neces- 
ary.  Peters,  as  a  matter  of  law,  was  not 
chargeable  with  notice  that  the  defendant 
might  be  compelled  to  leave  the  pavement  to 
avoid  a  collision  with  the  approaching  car. 
He  was  in  no  such  apparent  danger  as  would 
have  Justified  an  instruction  that  bis  failure 
to  step  further  from  the  pavement  rendered 
him  guilty  of  contributory  negligence.  See 
Gerhard  v.  Ford  Motor  Ck).,  165  Mich.  618, 
119  N.  W.  904,  20  I*  R.  A.  (N.  S.)  232 ;  Bouma 
V.  Dubds,  169  Mich.  422,  135  N.  W.  822. 

[4]  2.  Survival. — If  there  was  any  compe- 
tent evidence  tending  to  show  that  the  de- 
ceased survived  the  injury,  the  Judgment  en- 
tered must  be  affirmed.  There  was  evidence 
tending  to  prove  that  when  he  was  picked  up 
he  was  groaning,  and  continued  to  do  so  until 
he  reached  the  hospital.  His  dissolution  oc- 
curred about  16  minutes  thereafter.  This 
court  has  on  several  occasions  considered  the 
question  here  presented.  In  Swaczyk  v.  De- 
troit Edison  Co.,  207  Mich.  494,  174  N.  W. 
197,  It  was  said: 

"The  recognized  test  In  this  state,  distin- 
guishing between  the  two  causes  of  action,  sur- 
vival and  instantaneous  death.  Is  whether  the  ac- 
tive cause  of  death  continned  to  operate  directly 
upon  the  injured  person  until  life  was  «x> 
tincL" 

In  West  V.  Detroit  United  Ry.,  159  Mich. 
269,  123  N.  W.  1101,  this  court  said: 

"Where  there  is  a  continuing  injury,  resulting 
in  death  within  a  few  moments,  it  is  Instan- 
taneous' within  the  meaning  of  the  statute." 

See,  also,  Olivier  v.  Railway  Co.,  134  Mich. 
367,  06  N.  W.  4S4,  104  Am.  St  Rep.  607,  3 
Ann.  Gas.  53;  Ely  v.  Itailway  Co.,  1B2  Mich. 
287,  127  N.  W.  259;  Papemo  v.  Engbieering 
Co..  202  Mich.  257,  168  N.  W.  603. 

On  the  record  here  presented,  we  cannot 
say  as  a  matter  of  law  that  death  was  In- 
stantaneous. 

The  Judgment  is  affirmed. 
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MAPES  V.   BOERSMA.      (No.  59.) 
(Sapreme  Court  of  Michigan.    Oct  3,  1921.) 

1.  Trial  «=>295( I)— Charge  must  be  oonstnted 
a»  a  whole. 

A  charge  must  be  talcen  as  a  whole,  and  ex- 
cerpts from  it  must  be  considered  in  connection 
with  what  precedes  and  what  follows  them, 

2.  Appeal  Md  orror  «s>l003  —  VenUot  set 
asMo  oaly  whoa  eloarly  atialnst  weight  of 
ervMoMOb 

A  case  can  be  reversed  on  the  ground  that 
the  verdict  is  against  the  great  weight  of  the 
evidence  only  when  the  verdict  ia  ele<i-ly  and 
manifestly  against  the  weight  of  the  evidence. 

Error  to  Circuit  Court,  Kent  County;  Jobn 
S.  McDonald,  Judge. 

Action  by  Obarles  H.  Mapes  -against  Ever- 
ett Boersma.  From  Judgment  for  defendant, 
plaintiff  brings  error.    Affirmed. 

Argued  before  SXEBBG,  C.  J.,  '  and 
MOOKB,  FELLOWS,  WIEST,  STONE, 
CLABK,  BIBD,  and  SHARP E,  JJ. 

Clare  B.  Hoffman,  of  Allegan,  for  appel- 
lant 

Dorr  Knizema,  of  Grand  Rapids,  for  ap- 
pellee. 

MOOBE,  3.  About  9  o'clock  on  the  even- 
ing of  August  28,  1919,  plaintiff  was  driving 
•  hia  borse  and  buggy  on  the  Dixie  bigbway, 
and  claims  tbat  be  came  in  collision  with 
an  automobile  driven  by  defendant,  while 
plaintiff  was  driving  on  the  right  aide  of 
the  traveled  track  at  a  place  wbere  tb« 
traveled  portion  of  the  highway  was  at  least 
18  feet  wide.  A  trial  before  a  jury  resulted 
In  a  verdict  of  "no  cause  of  action."  Upon 
this  Judgment  was  rendered.  A  motion  for  a 
new  trial  on  the  ground  tbat  the  verdict  was 
contrary  to  the  great  weight  of  evidence,  that 
the  court  bad  erred  in  the  charge  as  given, 
and  In  falling  to  give  certain  requests  offer- 
ed by  plaintiff,  was  denied.  The  case  is 
brought  to  this  court  by  writ  of  error. 

The  appellant  discnsses  his  assignments 
of  error  under  five  groups.  We  have  examin- 
ed all  of  them,  but  shall  discuss  those  only 
under  groups  3  and  5. 

[1]  Group  3  relates  to  the  failure  of  the 
Judge  to  give  certain  reQuests  toidered  on 
behalf  of  the  plaintiff,  and  to  the  diarge  as 
given.  Counsel,  after  quoting  from  the 
charge  itsdf,  states  the  grievance  as  follows* 

"It  will  be  observed  that  the  court  in  para- 
graph 15  told  the  Jury  that  if  plaintiff  was 
guilty  of  negligence  which  in  the  slightest 
degree  contributed  to  the  injury  he  could  not 
recover,  but  he  applied  a  different  rule  as  to 
defendant's  conduct  in  the  twentieth  paragraph, 
for  he  there  said  that  before  plaintiff  could 
recover  he  must  show  that  defendant's  negli- 
gence 'caused  his  injuries  directly.' 
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"And  to  make  the  way  still  more  rocky,  he 
tnstmcted  the  jury  that  plaintiff  must  estab- 
lish both  of  these  propositions  by  a  fair  pre- 
ponderance of  the  evidence.  Such  an  instruc- 
tion was  condemned  by  this  court  in  Van 
Slyke  V.  Hooks,  181  Mich.  88,  147  N.  W.  579, 
where  a  like  expression  was  used,  and  this 
court  said:  'We  should  say  that  we  think  It 
more  prudent  for  the  trial  court  in  a  civil 
case  to  not  require  a  greater  weight- of  proof 
than  the  ordinary  preponderance  of  evidence.' 
Barrett  v.  Conn.  Fire  Ins.  Co..  195  Mich.  217, 
161  N.  W.  916." 

In  his  disposition  of  the  motion  tor  a  new 
trial  the  Judge  said: 

"Under  the  circumstances  there  was  no  er- 
ror in  the  court's  instmctionB  relative  to  the 
preponderance  of  the  evidence.  The  word 
'fair'  was  inadvertently  used.  When  all  that 
was  said  on  this  subject  is  considered  together, 
it  will  appear  that  the  jury  was  informed  that 
nothing  more  than  an  ordinary  preponderance 
was  required." 

It  has  often  been  held  by  this  court  that— 

"Excerpts  from  a  charge  must  be  considered 
in  connection  with  what  precedes  and  what  fol- 
lows them.  The  charge  must  be  taken  as  a 
whole."  Harrison  v.  Grier,  198  Mich,  at  page 
675,  1C5  N.  W.  855. 

The  charge  as  given  was  evidently  an  ef- 
fort to  give  all  the  law  applicable  to  the  case 
necessary  for  the  Jury  to  render  an  intelli- 
gent verdict  It  covers  more  than  eight 
printed  pages  of  the  record.  It  may  be  w^l 
to  quote  some  of  it  wliich  reads : 

"It  is  the  plaintiff's  claim  that  at  the  time 
of  the  accident  which  was  on  the  28th  day  of 
August  1919,  he  was  driving  -with  a  horse 
and  buggy  from  Moline  to  bis  home  and  was 
going  south,  driving  in  a  careful  and  prudent 
manner  on  the  right  side  of  the  traveled  por- 
tion of  the  road.  That  the  defendant  was  driv- 
ing his  automobile  north  on  the  highway  at 
the  same  time  and  to  the  left  of  the  center 
of  the  traveled  portion  of  the  highway  at  a 
rate  of  speed  that  was  greater  than  reason- 
able and  proper,  having  regard  to  the  traffic 
and  the  use  of  the  highway  at  the  time  and 
80  as  to  endanger  the  life  and  safety  of  the 
property  of  the  plaintiff,  and  without  display- 
iny  thereon  a  lighted  lamp  on  the  front  of  his 
motor  vehicle,  the  light  of  which  was  visible 
at  least  200  feet  in  the  direction  in  which  said 
motor  vehicle  was  proceeding;  and  that  as 
the  defendant  approached  the  plaintiff,  defend- 
ant failed  to  seasonably  turn  to  the  right  of 
the  center  portion  of  the  track  or  to  give 
reasonable  warning  of  his  approach  to  the 
plaintiff,  and  that  as  a  result  of  the  defend- 
ant's conduct  on  this  occasion  there  was  a 
collision  which  frightened  plaintitTs  horse 
causing  it  to  run  away  and  into  a  fence  where 
it  was  killed,  damaging  plaintiff's  buggy,  his 
clothing,  and  injuring  him;  and  it  is  to  recov- 
er damages  for  these  injuries  that  the  plain- 
tiff has  brought  this  suit. 

"On  his  part  the  defendant  denies  that  he  was 
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cnQtT  of  any  negUgenee  vUdi  eaiued  or  con- 
tributed to  the  plaintiff's  Injaries.  While  he 
admits  that  bla  lights  were  poor,  he  aaTB  that 
for  that  reason  he  was  driving  his  car  with  very 
great  care,  and  that  the  accident  was  dae  sole- 
ly to  the  negligence  of  the  plaintilf  UmseU, 
who  was  not  on  the  right  aide  of  the  trav- 
eled portion  of  the  road.  These  are  the  dalnu 
which  I  have  only  briefly  stated.  Ton  haw 
heard  them  stated  in  greater  detail  by  the  wit- 
nesses and  by  connseL    *    *    • 

"Before  the  plaintiff  can  recover  in  tliis  eaae 
he  must  establish  by  a  fair  preponderance  of 
the  evidence  two  propositions:  First,  that  the 
defendant  was  negligent,  and  that  such  negli- 
gence was  the  proximate  mnse  of  the  injury; 
and,  second,  that  he  himself,  that  is,  the  plain- 
tiff, was  not  guilty  of  any  negligence  which 
contributed  in  the  slightest  degree  to  his  in- 
jury. These  are  the  two  elements  of  the  plain- 
tiff's case.  Unless  he  has  established  both  of 
them  by  a  fair  preponderance  of  the  evidence 
he  cannot  recover. 

"Taking  them  up  In  their  order,  the  first 
one  is  that  the  defendant  was  negligent,  and 
tliat  such  negligence  was  the  proximate  cause 
of  his  injury.  Negligence  may  be  defined  to  be 
the  want  of  ordinary  care,  and  ordinary  care 
is  such  care  as  an  ordinarily  prudent  person 
would  use  under  like  or  the  same  circum- 
stances. With  which  proposition  in  mind  you 
will  consider  these  two  elements  of  the  plain- 
tilTs  cfse:  First,  was  the  defendant  negligent? 
Now  the  negligent  acta  charged  against  the 
defendant  by  the  plaintiff  in  his  declaration 
are:  First,  that  he  did  not  have  sufficient 
lights,  that  is,  such  lights  as  the  law  requires 
him  to  have;  secoud,  tliat  he  did  not  turn  out 
to  the  right  of  the  center  «f  the  traveled  por- 
tion of  the  road  as  he  met  the  plaintiff;  and, 
third,  that  he  was  driving  at  an  unlawful  rate 
of  speed." 

The  conrt  then  read  the  provltdons  of  tbe 
statute  with  reference  to  the  duties  of  per- 
sons driving  automobiles  and  other  vehicles 
on  Uie  poblle  highways.    We  again  quote: 

"The  law  then  required  the  defendant  in  this 
case  as  he  approached  tbe  plaintiff  to  sea- 
sonably turn  to  the  right  of  the  center  of  the 
traveled  ^rtion  of  tbe  highway,  and  the 
law,  as  I  will  tell  you,  placed  the  same  duty 
upon  the  plaintiff  as  he  approached  the  auto- 
mobQe  to  turn  to  the  right  of  the  center  of 
the  traveled  portion  of  the  highway.    •    •    • 

"Now  these  ttre  the  negligent  acts  which  the 
plaintiff  charges  against  the  defendant:  That 
he  violated  the  statutes  of  this  state  which 
require  sufficient  lights  and  required  him  to 
seasonably  turn  when  he  met  the  buggy,  to 
seasonably  turn  to  the  right  of  the  traveled 
portion  of  the  highway  and  so  on.  The  viola- 
tion of  a  statute  is  negligence  per  se;  that 
is,  negligence  in  itself.  The  law  placed  this 
duty  upon  the  defendant  as  I  have  read  it 
to  you,  and  if  he  neglected  that  duty,  be  would 
be  guilty  of  negligence.    •    •    • 

"If,  however,  you  find  that  the  defendant  was 
negligent  as  the  plaintiff  claims,  then  you  will 
determine  the  second  element,  namely,  was 
tbe  plaintiff  guilty  of  any  negligence  which  in 
tha   slightest   degree    contributed   to    the    in- 


jury? That  is  what  we  call  contributory  neg- 
ligence. The  law  requires  of  a  person  that  be 
use  ordinary  care  for  his  own  protection,  and 
if  he  does  not  do  so  and  is  injured  and  his 
negligence  contributes  in  the  slightest  degree 
to  his  injury,  he  cannot  recover.  That  is  what 
we  know  in  the  law  as  contributory  negligence. 

"Now  it  is  the  claim  of  the  defendant  in  this 
case  that  the  plaintiff  was  guilty  of  oontrlbn- 
tory  negligence.  The  defendant  says  that  he 
did  not  seasonably  tarn  to  the  right  ot  the 
traveled  portion  of  tho  load;  that  he  eonld 
see  the  automobUe  coming  a  hundred  feet 
away,  and  that  it  was  his  duty  to  turn  to  the 
right  of  the  traveled  portion  of  tiie  liighway. 
There  is  a  disputed  question  of  fact  for  yon 
to  determine. 

"If  after  the  determination  of  these  facts 
you  find  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  which  contributed  to  the 
injuries  which  he  received,  then  he  cannot  re- 
cover for  he  would  have  faOed  to  establish  the 
second  element  of  his  case,  which  is  Just  as 
necessary  as  the  first. 

"If,  however,  on  the  other  hand,  yon  find  that 
the  defendant  was  negligent  as  the  plaintiff 
claims  and  that  such  negligence  was  the  proxi- 
mate cause  of  the  Injury  that  is  the  direct, 
producing  cause  of  the  injury,  and  yon  also  find 
that  the  plaintiff  was  not  guilty  of  any  con- 
tributory negligence,  then  the  plaintiff  can  re- 
cover and  then  yon  should  proceed  to  estimate 
his  damages." 

We  think  a  reading  of  these  quotations 
make  it  clear  the  jury  could  not  liave  mis- 
understood the  charge  of  the  court,  and  tue 
legal  rights  and  duties  of  the  respective  par- 
ties to  the  litigatloa. 

[2]  We  now  consider  the  fifth  group  of  as- 
signments of  error.    Counsel  say: 

"The  verdict  was  contrary  to  the  overwhelm- 
ing weight  of  the  evidence  and  should  have  been 
set  aside." 

We  quoted  snfliclently  from  the  charge  of 
the  conrt  to  show  the  claims  of  the  parties 
to  the  suit.  The  plaintiff  and  the  man  wlio 
was  riding  with  Iilm  gave  testimooy  that 
strongly  supported  his  claim.  Several  ot  the 
witnesses  who  lived  near  the  accident  by  the 
aid  of  a  lantern  looked  over  tbe  ground  aoon 
after  the  accident,  and  gave  testimony  tend- 
ing strongly  to  sustain  the  contention  of  tlie 
plaintiff.  On  the  other  hand,  the  testimony 
ottered  on  the  part  of  tbe  defendant  tends 
to  show  that,  in  the  evening  when  starting 
for  his  home  in  Grand  Rapids,  some  miles 
away  from  Grand  Rapids,  he  could  not  Il^t 
the  headlights  of  his  car,  and  that  he  ob- 
tained some  kerosene  oil  with  which  he  filled 
the  side  lamps  of  his  automobile,  and  that 
after  lighting  them  be  started  for  home  driv- 
ing slowly  and  with. great  care,  keeping  well 
on  tbe  right  side  of  the  highway,  which  ail 
the  witnesses  agree  had  a  good  gravded 
roadway  20  or  more  feet  wide. 

The  defendant  testifies  that  he  did  not 
sec  the  plaintiff  at  all,  and  that  his  automo- 
bile did  not  hit  any  object  yrith  ouffldeat  las- 
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pact  to  attnet  hia  attentloii,  and  that  he 
did  not  know  any  accident  had  occaned  nn> 
til  informed  of  It  later. 

There  were  three  adnlts  riding  in  the  anto- 
moblle  with  the  defendant,  all  of  whom  gave 
testimony  tending  to  show  that  the  antomo- 
bile  was  kept  well  to  the  right  of  the  center 
of  the  highway,  and  was  driven  with  great 
caution. 

These  witnesses  testified  in  substance  that 
each  of  than  got  Just  a  glimpse  of  the  buggy 
and  that  there  was  just  a  little  noUe  at  the 
aide  of  the  automobile.    We  quote: 

"Q.  Wen,  what  was  Itt  A.  We  heard  some- 
thing  scrape  along  the  aide  of  the  machine. 
It  didn't  leave  any  mark  on  the  side,  not  in 
the  least,  and  it  didn't  swerve  the  madiine  or 
give  it  a  jar." 

Several  witnesses  testlfled  that  there  were 
no  marks  on  the  automobile  to  Indicate  that 
It  had  been  in  collision  with  any  object 

Some  testimony  was  given  on  the  part  of 
the  plaintiff  which  may  have  influenced  the 
Jury  in  its  verdict.  We  quote  from  the  cross- 
examination  of  the  plaintiff: 

"We  were  driving  along;  the  horse  was 
walking.  I  was  watching  the  road.  It  was 
quite  dark;  conld  see  an  object  ahead  of  me 
10  or  12  feet,  something  like  that  I  kept  on 
the  side  of  the  road.  I  know  I  was  on  that 
side  of  the  road  because  I  pulled  over  as  far  as 
I  conld. 

"Q.  Did  you  watch  Mr.  Boersma  coming? 
A.  Why,  as  far  as  I  could  see  the  lights.  I 
saw  there  was  a  Ford  coming.  I  saw  him  not 
to  exceed  a  hundred  feet,  and  I  don't  think  it 
was  that  far. 

"Q.  You  can  see  lamp  lights  farther  away 
than  that?  A.  Not  as  black  as  they  were,  I 
don't  think. 

"Q.  Yon  can  see  lamp  lights  a  long  distance? 
A.  Not  as  black  as  they  were. 

"Q.  So  you  say  you  couldn't  see  this  auto- 
mobile coming  a  hundred  feet  away?  A.  I 
don't  think  I  saw  over  a  hundred  feet  away. 
I  was  watching  the  road.  I  was  not  paying  at- 
tention to  anything  else,  Just  merely  watching 
the  road.  We  were  talking  together  as- we 
were  riding  along,  just  letting  the  horse  walk." 

The  nephew  of  the  plaintiff  who  was  rid- 
ing with  him  testified  on  the  cross-examina- 
tion, in  part,  as  follows : 

"Q.  And  you  knew  it  was  going  to  happen? 
A.  I  could  see  him  coming  right  into  ns.  I 
don't  remember  that  we  gave  any  warning  of 
any  kind.    We  didn't  carry  any  lights." 

This  court  has  frequenOy  had  occasion  to 
say,  when  it  would  reverse  a  case  because  of 
the  refusal  of  a  trial  Judge  to  set  aside  a 
verdict  for  the  reason,  that  it  was  against 
the  great  weight  of  the  evidence.  One  of 
the  recent  cases  Is  Forth  v.  Cadillac  Motor 
Car  Co..  209  Mich,  where  at  page  96,  176  N. 
W.  654,  the  rule  is  stated.    See,  also,  Lignell 
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V.  Bmhna,  211  Iflch.  846, 1TB  N.  W.  666.   We 
flod  no  reversible  error. 

The  Judgment  is  afltrmed,  with  costs  to  de- 
fendant. 


CLARK  V.  CHAPMAN.     (No.  45.) 
(Supreme  Court  of  Michigan.    Oct.  3,  1921.) 

1.  Bailment  «=34— Pledges  <S=»5— Subject  of, 
must  ooRslst  of  personal  property. 

Only  personal  property  can  be  a  subject  of 
pledge  or  bailment. 

2.  Pledges  «=»!~^PIedge^  deflaed. 

A  "pledge"  is  a  vadium  bailment,  or  the 
delivery  of  personal  property,  including  sub- 
stantially every  valuable  thing  of  al  personal 
nature,  to  another,  to  be  held  aa  security  for 
some  debt  or  obligation. 

[B!d.  Note.— For  other  definitions,  see  Word* 
and  Phrases,  First  and  Second  Series,  Fledge.] 

3.  Pledgee  «e95— Real  estate  morHpage  may 
be  pledged. 

A  real  estate  mortgage,  before  foredosnre, 
la  personal  property,  and  Is  subject  to  pledge 
by  the  owner. 

4.  Pledges  «=32— Rights  as  between  pledgor 
"and  pledgee  governed  by  law  of  place  where 

pledge  Is  made. 
A  real  estate  mortgage,  as  a  direct  con- 
tract between  the  original  parties,  is  governed 
by  the  laws  of  the  jurisdiction  in  which  the 
land  is  located;  but  its  assignment  and  de- 
livery, with  the  note  it  secures,  in  bailment  as 
a  pledge  of  personal  property,  is  a  new  and 
independent  contract  between  other  parties. 
to  be  governed  fay  the  law  wherever  it  is. 
made. 

5.  Pledges  «=s>57— Nets  seoured  by  mortgage 
OB  land  la  other  stata,  held  as  pledge,  may 
be  foreolesed. 

Equity  has  Jurisdiction  to  foreclose  a 
pledge,  consisting  of  a  note  secured  by  mort- 
gage held  by  pledgee  as  collateral  to  a  note, 
and  to  order  sale  of  the  pledge,  notwithstanding 
location  of  the  land  in  another  state. 

Appeal  from  Circuit  Court,  Ottawa  County, 
In  Chancery;   Orien  S.  Cross,  Judge. 

Bill  by  Janett  N.  Clark  against  Ellzabeto 
Allen  Chapman.  Decree  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Argued  before  STEERB,  O.  J.,  and 
MOORE,  FELLOWS,  WIEST,  STONE, 
CLARE.  BIRD,  and  SHARFE,  JJ. 

LllUe,  LUlle  &  LUUe,  of  Grand  Haven,  for 
appellant. 

Jarrctt  N.  Clark,  of  Zeeland  (Diekema, 
KoUen  &  Ten  Cate,  of  Holland,  of  counsel), 
for  appellee. 

STEERE,  0.  J.  Plainars  bfll  Is  filed  to 
foreclose  a  pledge,  consisting,  of  a  note  secur- 
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ed  bj  mortgage  on  land  In  North  Dakota 
and  beld  by  him  as  collateral  to  a  note  given 
by  defendant  to  a  corporation  in  Chicago 
called  the  United  Agency,  and  by  it  sold  to 
plaintiff,  who  is  a  resident  of  Zeeland,  Otta- 
wa county,  Mich.  Defendant  resides  .In  the 
dty  of  Chicago,  111. 

Tbe  bill  of  complaint  introduces  the  sub- 
ject with  the  Information  that  prior  to 
November  IS,  1918,  defendant  Elizabeth  Al- 
len Chapman  owed  the  United  Agency,  a 
corporation  of  Chicago,  $4,915,  which  she  re- 
duced on  that  date  to  $2,549.75,  giving  a 
renewal  note  to  the  agency  for  that  balance, 
which,  with  indorsements  thereon  at  the 
time  this  bill  was  filed,  is  as  follows: 

**S2  549  76 

"Chicago,   ni.,  November    13,  1918. 

"On  or  before  May  13,  1920,  after  date,  I 
promise  to  pay  to  the  order  of  United  Agen- 
cy Chicago,  Illinois,  two  thousand  five  hun- 
dred forty-nine  and  '»/joo  dollars,  at  Zeeland 
State  Bank,  Zeeland,  Michigan,  value  received, 
with  interest  at  the  rate  of  6  per  cent,  per 
annum. 

"Due  Bfay  13,  1920. 

"Elizabeth    Allen    Chapman." 

Rev.  Stamps,  50c  and  2c,  canceled  "11—13— 
la    N.  A." 

Indorsed  on  back : 

"6  Mo.  int.  pd.  to  5-13-19. 
"Pay  to  the  order  of  J.  N.  Clark.     Albert 
La  Huis,  Trustee  for  the  United  Agency." 

WhUe  plaintiff's  bill  does  not  connectedly 
relate  events  and  leaves  moch  to  Inference, 
it  Is  inferable  that  the  Albert  lia  Hnls,  a 
resident  of  Zeeland,  who  as  trustee  for  the 
United  Agency  indorsed  this  note  and  assign- 
ed its  collateral  to  plaintiff,  Clark,  was  con- 
nected in  some  capacity  with  the  United 
Agency  of  Chicago,  but  Just  how  is  left  large- 
ly to  surmise.  After  setting  out  the  note  of 
November  13,  1918,  in  fuU,  showing  its  in- 
dorsement to  plaintiff  by  La  Huis,  the  bill 
states  that  on  July  19,  1918,  defendant,  to 
secure  her  original  Indebtedness,  gave  I^ 
Huis  an  assignment  of  a  note  and  a  real 
ostate  mortgage  on  North  Dakota  lands, 
dated  June,  1916,  "made  and  executed  by 
Gordon  Gardner,  mortgagor,  to  J.  J.  Murphy, 
mortgagee" ;  said  mortgage  having  been 
properly  recorded  In  Hettinger  county,  N.  D., 
June  29,  191C,  and  said  assignment  of  It  by 
her  to  La  Huis  on  September  29,  1919. 

The  bin  further  states  that  on  "June  6 
and  7,  191S,  and  also  at  a  later  date,"  the 
United  Agency  turned  over  to  I-a  Huis  notes, 
mortgages,  and  other  securities  "as  trustee 
for  said  bondmen,"  who  with  him  had  In- 
iloi*sed  notes  and  signed  bonds  for  the  agency, 
by  resolution  of  its  board  of  directors  giving 
him  power  to  sell  the  same — 

"as  he  deemed  best  for  tbe  interest  of  all  con- 
cerned, and  apply  the  proceeds  of  tbe  same  in 
the  repayment  of  tbe  loans  of  tbe  company  at 
die  Zeeland  State  Bank,  or  to  reimburse  the 


said  bondsmen  for  such  amount*  u  th«y,  for 
any  reason,  may  have  advanced  or  assumed." 

La  Hnls  B<Ai  plaintiff  the  note,  indorsed  as 
shown,  and  assigned  to  him  the  collateral 
Dakota  mortgage,  as  Is  alleged,  "for  value, 
before  due,  and  In  the  ordinary  course  of 
business."  On  May  11,  1920,  plaintiff  sent 
the  note  to  a  bank  In  Chicago  for  collection, 
"at  the  written  request  of  plaintiff's  duly 
authorized  agent,";  but  the  note  was  not 
paid  when  due,  or  since.  Plaintiff  then  filed 
this  bill  In  the  drcnlt  court  of  Ottawa  coun- 
ty, Mich.,  In  chancery,  asking  that  a  sale  of 
said  note  and  mortgage  be  authorized,  that 
after  a  stated  time  to  redeem  defendant  be 
forever  foreclosed,  and,  if  foreclosure  sale  is 
made,  that  the  proceeds  be  applied — 

"First,  to  the  payment  of  this  proceeding  and 

the  expenses  of  sale;  second,  to  the  payment 
of  the  amount  due  from  defendant  to  plain- 
tiff; and,  third,  to  repay  to  the  defendant  the 
residue  arising  therefrom,  if  any  there  should 
be." 

If  the  proceeds  of  the  sale  prove  inade- 
quate, a  decree  of  personal  liability  for  the 
deficiency  is  asked  against  defendant. 

Defendant  appeared  and  answered,  making 
a  total  denial,  with  explanations  and  allega- 
tions, and  gave  notice  of  a  motion  In  the 
nature  of  a  demurrer  to  dismiss  said  bill  of 
complaint  on  various  grounds  set  forth  in 
the  answer,  which  also  prays  the  benefit  of  a 
demurrer.    The  grounds  of  demurrer  are  in 
substance    that   plaintiff   has    an    adequate 
remedy  at  law,  and  has  not  stated  a  ca.se 
entitling  him  to  relief  in  a  court  of  equity; 
foreclosure  of  the  claimed  pledge,  or  mort- 
gage, held  as  collateral  security  is  a  matter 
exclusively   within   the   Jurisdiction   of  the 
North  Dakota  courts  in  the  county  where  tbe 
land  lies,  and  proceedings  are  now  pending 
there  against  plaintiff,  dark,  and  La  Huis 
to  have   set  aside  and  declared  void   any 
assignment  which    they   or  either    of   them 
claim  to  hold  of  the  Dakota  mortgage  and 
note   it   was  given    to   secure;    the  circuit 
court  of  Ottawa  county,  Mich.,  in  chancery 
has  no  Jurisdiction  to  decree  a  foreclosure 
or  sale  of  such  a  pledge,  if  given ;    that  the 
mortgage  held  as  collateral  security  by  Clark, 
If  under  a  valid  assignment,  which  is  ques- 
tioned, is  as  a  pledge,  but  a  local  chose  in 
action   relating  to  real   estate,   wlilch   can 
only  be  realized  upon  by  sale  under  fore- 
closure on  the  real  estate  In  Dakota. 

The  manifest  purpose  of  this  bill  is,  as  plala- 
tllTs  counsel  states,  to  "foreclose  and  sell 
a  pledge"  consisting  of  a  "note  secured  by  a 
mortgage  on  land  In  North  Dakota"  held  by 
plaintiff  as  security  for  a  note  given  by  de- 
fendant to  the  United  Agency  and  now  owned 
by  him.  To  that  end  a  decree  of  foreclosure 
Is  sought,  analogous  to  the  foreclosure  of  a 
real  estate  mortgage,  giving  defendant  right 
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to  redeem  wlStln  a  HpecUled  tima,  etc^  wltb 
conUngent  order  of  sale  and  personal  decree 
or  Judgment  against  ber  for  defldencr. 
While  other  incidental  grounds  of  demnrrer 
are  proposed,  tbe  serloos  and  c<mtroUlng 
question  presented  Is  the  Jurisdiction  of  a 
Michigan  chancery  court  to  entertain  the 
case  and  grant  the  relief  asked  In  whole  or 
In  part;  where  the  security  for  the  claimed 
Idedge,  consisting  of  commercial  paper,  Is  a 
mortgage  on  real  estate  In  a  foreign  Juris- 
diction. 

Of  this  defendant's  counsel  contend  that 
their  bill  la  not  to  foreclose  a  real  estate 
mortgage  as  such,  does  not  ask  "that  any 
land  Interest  or  estate  In  land  be  sold,"  that 
"the  pledge  is  a  promissory  note  given  by  one 
Gardner  to  one  Murphy,  which  Is  secured  by 
a  mortgage  on  land  In  North  Dakota,"  and 
assent  that  the  scope  of  the  proceeding  "is 
to  foreclose  a  pledge,  to  authorize  a  sale  of 
collateral  security  to  satisfy  a  note  payable 
in  Michigan,  now  held  by  plaintiff,  a  resident 
of  Michigan  In  a  proceeding  commenced  in 
the  county   of  plaintiff's   residence." 

Defendant's  counsel  emphasize  the  fimda- 
mental  principle  of  Jurisprudence  that  no 
state  court  has  Jurisdiction  to  render  Judg- 
ment or  decree  which  will  operate  estra- 
terrltorially,  so  as  to  affect  the  title  to  land 
in  another  state,  and  point  out  that  even  In 
this  state  bills  In  equity  affecting  interests 
in  real  estate  must  be  filed  In  the  county 
where  the  lands  are  situated  in  whole  or  In 
part,  and  a  mortgage  is  an  Interest  in  land, 
and  say  that,  if  not  tedinically  for  a  direct 
foreclosure,  the  bill  seeks  decree  for  a  public 
sale  of  this  mortgage  In  Michigan,  where 
there  is  no  market  for  it,  and  to  foreclose  all 
defendant's  equities  in  the  property;  that 
sunh  a  decree  Inevitably  "affects  an  Interest 
in  and  tbe  title  to  real  estate  In  North  Dakot- 
ta,  and  tbe  rights  of  parties  over  whom  the 
court  has  no  Jurisdiction."  So  far  as  parties 
are  concerned,  the  court  has  JurisdlctioQ  over 
the  parties  to  this  suit,  and  it  certainly  can 
render  no  decree  affecting  the  rights  In  the 
land,  or  otherwise,  of  those  who  are  not 
parties. 

For  authority  to  support  their  respective 
contentions  counsel  resort  mainly  to  text- 
books and  decisions  from  other  Jurisdictions. 
Bnt  two  claimed  analogous  decisions  by  this 
court  are  dted.  Plaintiff's  counsel  dte  as 
analogous  Drake  v.  Cloonan,  99  Mich.  121, 
57  N.  W.  1098,  41  Am.  St.  Rep.  586.  The  pro- 
ceedings there  were  similar  In  some  respects, 
but  the  pledged  collateral  on  which  a  lien 
was  sought  to  be  foreclosed  consisted  of 
notes  secured  by  a  mortgage  on  real  estate 
located  in  Oakland  county,  where  the  suit 
was  begun.  The  circuit  court  dismissed  the 
bill.  On  appeal  the  decree  of  the  lower  court 
was  reversed,  and  a  decree  entered  In  this 
court  for  foreclosure  of  the  mortgage.  Had 
the  instant  suit  been  commenced  In  Hettinger 
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county,  N.  D.,  tbe  dtatlon  woold  be  more 
directly  in  pdnt. 

Defendant's  counsel  dte  as  similar  in  facts 
and  sustaining  their  contention  Richard  v. 
Boyd,  124  Mich.  396,  83  N.  W.  106.  In  that 
case  Boyd  had  an  undivided  one-twentieth 
interest  in  a  large  tract  of  land  located  In 
tbe  state  of  New  York,  owned  by  several 
persons  In  common,  as  tbe  bill  distinctly  al- 
leged. His  Interest  was  evidenced  by  a 
recdpt  for  moneys  paid  by  him  on  tbe  pur- 
chase price.  He  subsequently  assigned  that 
receipt  to  complainant  as  security  for  a  loan 
of  $500  and  to  protect  complainant  In  sign- 
ing with  bim,  as  an  accommodation  maker, 
a  $2,000  note  to  a  bank;  said  note  being 
"the  proper  debt  of  said  J.  A.  Boyd."  He 
also  agreed  to  pay  one-twentieth  of  the  taxes 
assessed  against  the  tract  of  land.  He  de- 
faulted in  those  obligations,  and  complainant 
filed  a  bill  in  Michigan  to  enforce  such  Hen. 
He  asked  a  decree  that  the  receipt  be  sold 
and  proceeds  applied  to  payment  of  Ills 
claim:  that  he  might  purchase  the  same 
with  full  subrogation  to  the  rights  of  de- 
fendant;   praying  also  that — 

"The  interest  of  the  said  defendant  to  said 
lands,  and  all  his  rights  and  interests  by  vir- 
tue of  said  receipt  and  agreement  and  the 
subsequent  understandings  of  the  parties,  and 
their  dealinea  in  reference  thereto,  and  their 
action  in  reliance  thereon,  including  tbe  pay- 
ment of  taxes,  with  reference  to  such  propor- 
tions, be  adjudicated  and  decreed  to  be  the 
right  to  have  conveyance  of  an  undivided  one- 
twentieth  part  and  parcel  of  the  sum  total  of 
the  said  described  tracts  of  land." 

Also  that.  In  default  of  tbe  payment  of  the 
sums  due,  th&— 

"defendant,  and  all  persons  claiming  or  to 
claim  from  or  under  him,  may  be  foreclosed  and 
barred  of  and  from  all  equity  of  redemption  or 
claim  of,  in,  or  to  said  agreement  and  con- 
tract made  and  delivered  to  him  by  the  said 
Hugh  Richard." 

It  being  shown  by  tbe  bill  that  defendant 
actually  owned  an  interest  In  the  land  Itself 
and  that  complainant  bad  already  secured 
from  him  a  lien  upon  the  land  which  the 
purpose  of  the  bill  was  to  foreclose,  the  suit 
was  palpably  a  direct  attempt  to  foreclose 
an  equitable  mortgage  on  an  interest  In  land 
lying  outside  the  state,  and  a  demurrer  to 
the  bill  was  sustained.  There  the  mortgagee 
was  attempting  to  foreclose  a  mortgage  on 
land  ontside  the  state  and  against  the  mort- 
gagor who  owned  the  same,  tbe  transaction 
was  between  the  original  parties.  In  fact  and 
effect  a  direct  debt  owing  to  complainant 
from  defendant  secured  by  a  mortgage  which 
be  gave  on  his  own  property  to  complainant. 
In  the  Instant  case  the  mortgagee  had  ap- 
parently sold  and  assigned  the  note  and 
mortgage  to  defendant,  who  then  assigned 
the  same  to  La  Hula  as  security  for  her  note 
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and  debt  to  the  Cnlted  •  Agencr.  The 
Agency,  by  La  Huis,  sold  her  note  and 
assigned  this  note  and  mortgage  oecarlng 
the  same  to  plaintiff,  Clark;  It  being  held 
by  Clark  under  assignment  for  her  debt, 
which  was  entirely  distinct  from  the  ifflnci- 
pal  original  debt  created  and  secnred  by  the 
note  and  mortgage. 

"An  ordinary  absolute  assignment  of  a  mort- 
gage with  the  note,  made  by  way  of  security  for 
another  debt,  is  a  pledge  rather  than  a  mort- 
gage." Jones  on  Collateral  Securities  and 
Pledges  (3d  Bd.)  |  140. 

That  author  points  out  the  remedies  as 
follows: 

"As  with  a  mortgage,  so  with  a  pledge,  the 
creditor  may  upon  default  pursue  any  or  all 
of  bis  several  remedies.  The  remedies  upon 
a  pledge  are  also  similar  to  those  upon  a  chat- 
tel mortgage.  They  are:  (1)  By  action  upon 
the  debt  secured;  (2)  by  sale  of  the  pledge 
at  common  law  without  judicial  proceedings, 
(3)  by  sale  under  statutory  proTisions;  <4) 
by  Bale  under  a  decree  of  a  court  of  chancery; 
(5)  by  sale  nnder  a  special  power  of  sale." 
Section  589. 

And  of  permissible  resort  to  a  chancery 
court  he  says: 

"A  pledgee  may  properly  enforce  his  lien  by 
a  bill  in  equity,  especially  when  the  contract  of 
pledge  neither  proyides  for  the  time  of  re- 
demption nor  the  manner  and  time  oC  salSi 
and  his  rights  and  powers  are  in  any  manner 
questioned  or  denied.  This  remedy  is  more 
complete  than  the  common-law  right  to  sell 
the  pledge,  after  notice.  The  pledgee  thereby 
relieves  himself  from  ulterior  questions  as  to 
the  propriety  of  liii  course,  and  the  court  can 
act  with  due  regard  for  the  rights  of  all  parties 
concerned."     Section  640. 

l^-V^  Only  personal  property  can  be  the 
sabject  of  pledge  or  bailment,  and  a  pledge 
is  a  vadium  bailment,  or  the  delivery  of  iper- 
sonal  property  (which  includes  substantiaUy 
every  valuable  thing  of  a  personal  natnre)  to 
another,  to  be  held  as  security  for  some  debt 
or  obligation.  A  real  estate  mortgage,  before 
foredosure,  is  now  ranked  as  personal  prop- 
erty, and  recognized  as  subject  to  pledge 
by  the  owner.  Only  the  dealings  and  rights 
of  the  parties  to  this  suit  in  their  rdations 
as  pledgor  and  pledgee  are  Involved,  or  to 
be  considered,  in  passing  upon  the  Jurisdic- 
tion of  equity  to  entertain  an  application  to 
foreclose  a  pledge,  as  such  necessarily  to  be 
regarded  as  purely  personal  property. 

[4]  Undoubtedly  the  mortgage,  as  a  di- 
rect contract  between  the  original  parties  to 
it,  is  governed  by  the  laws  of  the  Jurisdiction 
in  which  the  land  it  incumbers  is  located; 
but  its  assignment  and  delivery  with  the 
note  it  aecnrea  in  bailment  as  a  pledge  of 


personal  property  la  a  new  and-  independent 
contract  between  other  parties,  to  be  govern- 
ed by  the  law  of  the  place  where  it  is  mad& 
27  Oyc.  1283. 

[i]  The  general  rule  appears  well  settled 
that  the  dow  is  open  for  a  pledgee  to  apply 
to  the  chancery  courts  for  determination  of 
rights  between  him  and  his  pledgor,  and  for 
a  decree  authorising  sale  of  the  pledged 
property  under  direction  of  the  court,  and 
the  court  has  authority  to  entertain  the  same 
on  proper  showing,  pass  upon  the  merits  of 
the  api^lcatiiMi,  and  on  good  cause  shown 
may  In  its  dlscrettim  auttaorlze  sale  of  ttie 
pledge,  under  proper  restrictions  imposed  in 
advance,  can  after  sale  inquire  into  its 
fairness  and  the  sufficiency  of  the  amount 
bid,  and  may  reject  or  affirm  the  same  in 
the  ezerdse  of  its  equitable  Jurisdiction.  81 
Gyc.  886.  In  Gleghom  ▼.  Minn.  Title  In& 
&  T.  Co.,  57  Minn.  341,  60  N,  W.  320,  47  Am. 
St  Rep.  615,  the  princiide  is  w^  stated  as 
follows: 

"This  WBS  always  a  well-recognised  bead  of 
equitable  Jurisdiction,  even  where  the  pledgee 
or  mortgagee  had  a  right  to  sell  the  property. 
The  sale  being  under  the  direction  and  control 
of  the  court,  it  has  the  power,  as  is  its  duty, 
to  see  to  It  that  the  property  shall  not  be 
sacrificed;  and  hence  such  a  sale  is  not  liable 
to  the  evils  or  abuses  to  which  a  sale  by  a 
party  himself  is  subject.  Just  when  and  un- 
der what  drcupiBtances  a  court  would  or 
should  order  a  sale  of  commercial  paper  or 
other  collateral  of  Blmilar  character  is  not 
necessary  to  consider.  The  right  to  do  so,  at 
least  under  special  circumstances,  is  undoubt- 
ed. Pom.  Bq.  H  164,  1231;  Daniel,  Neg.  Inst 
§  833;  Jones,  Pledges,  |  666;  Donahoe  v.  Gam- 
ble, 38  Cal.  340." 

As  Jostling  spedal  circumstances  counsel 
for  plaintiff  state  that  the  original  obligation 
to  him  matures  considerably  in  advance  of 
the  pledged  note  and  mortgage,  that  the 
contract  of  pledge  neither  provides  for  man- 
ner or  time  of  sale  or  redemption,  and  the 
rights  under  which  he  holds  his  pledge  are 
questiraied;  while  counsel  for  defendant  con- 
tends that  presumptions  take  care  of  the 
matter  of  sale,  the  fact  of  earlier  maturity  is 
not  pleaded,  and  a  suit  is  now  pending  be- 
tween the  parties  in  North  Dakota  involving 
the  validity  of  the  assignment  of  the  pledge. 
Those  and  other  interesting  questions  which 
counsel  raise  and  argue  are  mainly  matton 
of  proof  rather  than  pleading,  for  the  trial 
court  to  dispose  of  on  tiie  bearing  as  the 
case  may  develop  and  equity  require. 

We  think  the  bill,  thou^  somewhat  meager 
in  detail,  considered  as  a  whole,  states  a 
situation  authorizing  the  chancery  court  to 
assume  equitable  Jurisdiction. 

The  order  overruling  defendant's  donnrrer 
is  affirmed,  with  costs  to  plalntifC 
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(Sapreme  Ck>iiTt  of  Michigan.    Oct  8,  1921.) 

1.  Trusts  «s>89(2)— Propwrty  In  wtfa^s  name 
haM  to  have  boon  paid  for  and  Improved  with 
earnings  of  hoaband  as  well  as  of  wife. 

In  basband's  action  actdnst  wife  for  deter- 
mination of  bi«  rights  in  real  estate  that  had 
been  purchased  in  wife's  name  prior  to  the 
taking  effect  of  Comp.  Laws  1015,  |  11478, 
eridence  held  to  prove  that  the  property  had 
been  paid  for  and  improved  with  earnings  of 
hnsband  as  well  as  those  of  wife. 

2.  Tmsts  «=>8I(2)— Wife  who  purohased  land 
In  own  name  with  husband's  asrnlngs  held 
land  In  trust  for  husband. 

Where  wife  nsed  basband's  earnings,  torn- 
ed  over  to  her  hy  husband,  in  the  purchase 
and  improvement  of  real  estate  nsed  by  hus- 
band and  wife  as  a  home,  and  took  title  there- 
to In  her  own  name  without  husband's  knowl- 
edge or  consent,  she  held  title  in  trust  for  hus- 
band under  the  statute  of  uses'  and  trusts 
(Comp.  Laws  19IB,  !8  11671,  11573),  though 
she  did  not  actually  intend  to  perpetrate  fraud 
on  husband;  the  purchase  of  the  land  in  her 
own  name  being  constructive  fraud. 

S.  Dosoent  and  distribution  «=>M5— Gifts  «=> 
47(0— Hnsband  and  wife  <8=s»49'/2  (7)— Pro- 
sumption  that  money  paid  to  %lfe  or  child 
is  a  gift  or  advancement  rafeuttablo. 

Money  paid  to  a  wife  or  child  will  be  pre- 
sumed to  have  been  a  gift  or  advancement,  but 
such  presnmption  Is  rebuttable. 

Appeal  from  Circuit  C3ourt,  Genesee  (Joim- 
ty,  In  Caianceiy;   Fred.  W.  Brennan,  Judge. 

Action  by  William  H.  Smith  against  Sarah 
Smith.  Judgment  for  plaintlfl,  and  defend- 
ant appeals.   Affirmed. 

Argned  before  STBBRB,  0.  J.,  and 
MOORB,  FELUavra,  WIBST,  STONE, 
CLAKK,  BIRD,  and  SHARPB,  JJ. 

Herbert  W.  Smith,  of  Lapeer,  for  appellant. 

Wlthey  &  Frieeman,  of  Flint,  and  D.  G.  F. 
Warner,  of  Lansing,  for  appellea 

FELLOWS,  J.  The  testimony  In  this  rec- 
ord in  many  particalara  la  irreconcilable. 
We  shall  not  attempt  to  detail  it,  but  will 
content  oarselves  with  a  statement  of  the 
facts  we  are  satlsfled  its  preponderance  eft- 
tablishejs.  Plaintiff  at  the  time  of  the  hear- 
ing of  the  case  in  the  court  below  was  72 
years  old.  At  the  age  of  21  he  married  the 
defendant,  then  16  years  old.  Neither  was 
possessed  of  any  property  at  the  time  of  the 
marriage.  He  was  an  Ignorant  laboring  man, 
and  was  unable  to  read,  write,  or  figure.  For 
a  number  of  years  they  lived  at  Imlay  CUty, 
In  Lapeer  county.  Four  children  were  bom 
to  them  there,  one  of  whom  Is  now  deceased. 
Work  for  common  laborers  was  not  plentiful 
at  Imlay  City,  but  we  are  satlsfled  that  plain- 
tiff worked  whenever  he  could  obtain  employ- 
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meat.  Defendant  also  worked  out  when  they 
lived  there.  He  attempted  to  obtain  a  home 
by  buying  on  a  contract,  but  does  not  seem 
to  have  been  able  to  keep  up  his  payments. 
Over  20  years  ago  he  came  to  Flint  seeking 
employment  and  seciured  It  with  the  Grand 
Trunk  as  a  sectlm  hand.  In  a  few  weeks 
he  sent  for  his  family.  They  moved  Into  a 
building  before  that  used  as  a  meat  market, 
but  which  was  cleaned  up  so  that  it  could  be 
used  for  a  residence.  The  rent  was  $5  per 
month.  Later  this  property  was  bought  for 
$450  on  a  contract.  The  manner  In  which  the 
title  to  this  property  together  with  otber 
property  later  purchased  on  contract  for  $85 
was  taken  and  who  paid  for  the  property  and 
the  Improvements  furnishes  the  subject-mat- 
ter of  this  Utlgation. 

A  house  was  built  on  the  land  first  pur- 
chased on  Saginaw  street;  a  brother-in-law 
of  plaintiff  donating  considerable  of  the  work. 
The  old,  remodeled  meat 'market  was  moved 
on  the  other  property  on  Tenth  street,  and, 
as  we  understand  the  record,  another  com- 
paratively cheap  houae  was  also  put  on  the 
Tenth  street  property.  None  of  the  houses 
were  expensive ;  all  were  Cheaply  construct- 
ed. The  phenomenal  growth  of  Flint,  how- 
ever, bad  so  enhanced  the  value  of  these 
properties  that  at  the  time  of  the  hearing  of 
the  case  In  the  court  below  they  were  worth 
approximately  $20,000,  largely  due  to  their  lo- 
cation. 

In  the  land  contracts  and  in  the  deeds  de- 
fendant's name  alone  appeared.  Plaintiff  tes- 
tifies that  he  always  supposed  until  the  diffi- 
culties arose  betweoi  them  which  caused 
their  separation  that  the  papers  were  drawn 
up  to  him  and  his  wlfa  We  are  satisfied  he 
is  telling  the  truth.  Defendant  admits  that 
the  purchases  were  made  in  her  name,  and 
that  she  did  not  say  anything  to  her  husband 
about  it.  We  are  also  satlsfled  that  after 
the  parties  moved  to  Flint  plaintiff  turned 
over  to  defendant  his  wages,  and  that  he 
worked  iNractlcally  (all  of  the  time.  He 
Bi>ent  little  on  himself.  The  only  dothes  he 
bought  were  work  clothes.  He  drank  some, 
but  not  excessively.  He  earned  from  $1.35  to 
$1.50  p&r  day  when  at  work  for  the  Grand 
Trunk,  and  at  other  times  he  received  higher 
pay.  Both  were  frugal  and  industrious,  and 
defendant  worked  out  some,  took  in  board- 
ers, and  finally  the  property  and  the  improve- 
ments were  all  paid  for.  Plaintiff  received 
$100  from  a  man  in  Imlay  (3ity  upon  sur- 
rendering a  land  contract  and  $150  from  his 
father's  estate.  Defendant  admitted  on  cross- 
examination  that  $235  of  this  was  turned 
over  to  her,  although  she  attempted  to  modi- 
fy this  In  other  parts  of  her  testimony ;  she 
also  admits  that  as  a  general  thing  be  gave 
her  his  wages.  Her  testimony  shows  her 
to  be  the  dominating  one  of  the  family.  Dur- 
ing all  tbe  years  after  they  moved  to  Flint 
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plaintiff  tamed  orer  to  ber  practically  all  the 
money  he  received  from  all  sources  in  the 
hozjest  belief  that  he  was  paying  for  property 
the  title  to  which  was  in  him  and  his  wife,  in 
the  honest  belief  that  it  belonged  to  them 
both. 

We  need  not  determine  who  was  to  blame 
for  the  separation.  It  will  suffice  to  say  that 
their  marital  relations  terminated  one  day 
when  defendant  struck  plaintiff  with  a  wash- 
board and  he  left  and  she  filed  a  bill  for 
divorce.  He  then  learned  for  the  first  time 
that  the  accumulations  of  a  lifetime  were  all 
in  the  name  of  the  defendant  Later  he 
took  up  bis  abode  in  one  of  the  houses  on 
Tenth  street.  Upon  defendant's  attempting 
to  oust  him  by  proceedings  before  a  circuit 
court  commissioner  this  bill  was  filed.  In 
which  he  seeks  to  have  bis  rights  in  the  real 
estate  determined  and  to  restrain  defendant 
from  disposing  of  the  property. 

[1]  To  this  action  defendant  interposes  a 
defense  upon  the  facts  and  also  a  legal  de- 
fense. She  insists  as  matter  of  fact  that 
she  paid  for  all  these  properties  and  for  aU 
the  Improvements.  As  we  have  already  indi- 
cated, we  are  persuaded  that  the  plaintiff's 
claim  on  the  facts  has  the  support  of  the 
great  preponderance  of  the  proof.  The  trial 
judge,  who  saw  and  heard  the  witnesses,  so 
found,  and  we  are  convinced  he  was  right. 
There  Is  no  doubt  defendant  is  a  hard-work- 
ing woman.  She  worked  out  and  took  tn 
boarders,  but  that  her  earnings  alone  or  in 
any  considerable  amount  paid  for  these  prop- 
erties we  very  much  doubt  But  beyond  that 
the  properties  were  paid  for  and  improved 
before  Act  196,  Public  Acts  1911  (section 
11478,  O.  L.  1915)  took  effect,  and  when  the 
wife's  earnings  belonged  to  the  husband.  In 
re  Mayer's  Estate,  210  Mich.  188,  177  N.  W. 
488,  10  A.  I*  R.  773. 

[2]  This  brings  us  to  the  legal  defense. 
Counsel  for  defendant  invokes  the  statute  of 
uses  and  trusts,  and  Insists  that  it  precludes 
the  plaintiff's  right  to  relief.  Section  11571, 
C.  U  1915,  provides: 

"Sec.  7.  When  a  grant  for  a  valuable  con- 
sideration shall  be  made  to  one  person,  and 
the  consideration  therefor  sliall  be  paid  by 
another,  no  use  or  trust  shall  result  in  favor 
of  the  person  by  whom  such  payment  shall  be 
made;  but  the  title  shall  vest  in  the  person 
named  as  the  alienee  in  such  conveyance,  sub- 
ject only  to  the  provisions  of  the  next  section." 

But  this  section  does  not  stand  alone.  The 
ninth  section  of  the  statute  of  uses  and  trusts, 
being  section  11573  C.  L..  1915,  provides  (we 
italicize  the  important  words): 

"Sec.  9.  The  preceding  seventh  section  shall 
not  extend  to  cases  where  the  alienee  in  the 
conveyance  shall  have  taken  the  same  as  an 
alwolute  conveyance  in  his  own  name,  witktmt 
the  knowledge  or  content  of  the  person  paying 
tlie  contidcration,  or  when  such  alienee,  in 
violation  of  some  trust,  shall  have  purchased 


the  lands  so  conveyed,  with  moneys  belongint 
to  another  person." 

We  have  already  found  that  the  plaintiff 
paid  the  consideration,  aud  that  defendant 
took  title  in  her  own  name  withont  his  knowl- 
edge or  consent  In  the  early  case  of  Fisher 
V.  Fobes,  22  Mich.  464,  this  court  consldwed 
both  of  these  sections.  Mr.  Justice  Cool^, 
who  wrote  for  the  court,  after  quoting  from 
section  7,  said: 

"This  provision,  however,  must  be  under- 
stood as  applicable  only  tu  those  ^cases  in 
which  the  deed  has  assumed  the  form  it  has 
by  consent  of  the  party  furnishing  the  consid- 
eration. It  has  no  application  to  a  case  where 
one  has  taken  a  deed  in  lijs  own  name  in  fraud 
of  the  rights  of  another,  nor  to  a  case  where, 
though  no  fraud  was  designed,  the  conveyance 
has  been  made  to  some  person  other  than  the 
purchaser  without  his  consent  The  purpose 
is  to  preclude  parties  from  asserting  equitable 
interests  in  land  where  they  must  rest  upon 
parol  evidence,  in  opposition  to  the  written  in- 
struments of  title,  which  have  been  made  with 
tbeir  consent  and  approval.  If,  therefore,  it 
shall  appear  that  complainant  assented  to  the 
conveyance  to  StiUman  Goodenough,  without 
demanding  or  receiving  any  written  declaration 
or  other  evidence  of  a  trust  in  his  own  favor. 
DO  such  trust  can  be  declared,  however  clearly 
it  may  appear  from  the  parol  evidence  that  the 
transaction  was  entered  into  for  his  benefit 
and  that  between  the  parties,  it  was  under- 
stood that  the  title  was  to  be  held  in  trust  for 
him.  If  he  has  trusted  himself  entirely  to  the 
good  faith  of  Goodenough,  and  suffered  an  ar- 
rangement to  rest  in  parol  which  the  statute 
declares  shall  be  evidenced  by  writing  only,  it 
will  not  be  in  our  power  to  relieve  him  even 
if  we  were  disposed  so  to  do. 

"It  has  already  been  seen  that  there  Is  no 
direct  evidence  of  any  understanding  between 
complainant  and  Ooodenongh  as  to  who  was  to 
be  made  the  grantee  in  Patdiin's  deed,  and  we 
must    therefore    see    what    legal    inferences 
are  deducible  from  the  situation  of  the  parties, 
or  may  fairly  be  drawn  from  the  fiiets  which 
appear.    The  following  facts,  as  we  have  be- 
fore said,  are  unquestioned:     (1)  That  in  the 
arrangement   Goodenough  acted   as   agent  for 
complainant;    (2)   that  he  was  intrusted  with 
the  whole  management  of  the  negotiation  with 
Patchin;    and  (3)  that  it  was  distinctiy  under- 
stood between  him   and  complainant  that  the 
conveyance  made  by  Patchin  was  to  be  for 
the  benefit  of  complainant     Supposing  this  to 
be  the  whole  of  their  understanding,  the  daty 
of  Goodenough  was  plain.    It  was  to  have  the 
conveyance  made  directly  to  complainant  or,  if 
made  to  himself  for  any  other  person,  then  to 
have  a  trust  in  favor  of  complainant  distinctly 
declared  in  the  conveyance,  so  that  it  might  be 
legally  enforced;    and  if  he  failed  to  liave  con- 
veyance made  in  proper  form  for  the  protec- 
tion of  complainant's  interests,  he  would  bave 
been  chargeable  with  constructive  fraud,    and 
a  court  of  equity  would  have  given  complain- 
ant the  proper  relief." 

So  tn  the  Instant  case  defendant  was  tbe 
agent  of  plaintiff  and  was  intrusted  witb  the 
bnalness,  and  tbo  purchase  was  madft  foar  tli» 
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benefit  of  both,  for  t  liome  for  tbem  botb. 
We  need  not  find  that  defendjint  actually  In- 
tended to  perpetrate  a  fraud  on  her  husband. 
What  she  did  operated  aa  a  constructive 
fraud.  In  the  case  of  Uhl  r.  Wetden,  122 
Mich.  638.  81  N.  W.  671,  one  Herrlngton,  a 
reel  estate  dealer,  n^otlated  the  purchase  of 
the  property  for  Hr.  Uhl.  In  order  to  show 
that  he  was  doing  a  large  business  he  took 
title  in  his  own  name  without  Mr.  Ubl's 
knowledge  or  consent.  He  intended  to  and 
did  deed  to  Uhl.  But  beforo  Mr.  Uhl's  deed 
was  recorded  Harrington's  creditors  leTled 
on  the  premises.  This  court  there  said, 
speaking  through  Mir.  Justice  Hooker: 

"By  taking  title  to  himself,  Herrington  per- 
petrated a  legal  fraud  upon  Uhl,  though  it  ap- 
pears to  have  been  by  no  design  to  wrong  or 
injure  him." 

See,  also.  McCreary  t.  McCreary,  90  Mich. 
478,  51  N.  W.  645;  Connolly  t.  Keating,  102 
Mich.  1,  60  N.  W.  289;  Undey  y.  Sinclair, 
24  Mich.  380;  Judd  v.  Judd,  192  Mich.  198, 
158  N.  W.  948,  160  N.  W.  648. 

The  plaintiff  having  paid  the  cmiBideratlan, 
and  the  title  having  been  taken  in  the  name 
of  the  defendant  alone  without  his  knowledge 
or  consent,  the  case  falls  within  the  exc^>- 
tion  provided  for  in  section  9  of  the  statnta 
of  uses  and  trusta 

Counsel  for  defendant  insists  that  this  case 
is  controlled  by  McNamara  v.  Langgnth,  196 
MldL  776,  165  N.  W.  661,  and  Blemlng  v. 
Dalton.  201  Mich.  294,  167  N.  W.  893.  In 
both  of  these  cases  we  held  that  plalntlfls 
had  not  made  out  a  case.  In  both  cases  the 
wives  were  deceased,  and  the  husbands  could 
not  testify.  In  the  instant  case  the  parties 
were  both  alive,  both  testified,  both  gave  their 
version  of  the  transaction,  and,  as  already 
Indicated,  plaintiff  made  out  his  case  by  a 
preponderance  of  the  proofs. 

[3]  Waterman  v.  Seeley,  28  Mich.  77,  Is  also 
relied  upon  by  counsel.  That  case  holds  that, 
where  money  Is  paid  to  a  wife  or  child,  there 
is  a  presumption  that  it  is  a  gift  or  an  ad- 
vancement. No  doubt  there  is  such  a  pre- 
sumption, but  it  is  a  rebuttable  one.  An  in- 
teresting case  is  that  of  Adlard  v.  Adlard,  65 
lU.  212.  In  that  case  the  plaintiff,  a  laboring 
man,  earned  large  wages  as  an  omameutal 
painter  and  grainer.  He  turned  over  bis 
wages  to  his  wife,  who  purchased  six  pieces 
of  property,  taking  title  in  her  own  name. 
The  court  found  that  as  to  two  of  the  pieces 
of  property  plaintiff  knew  and  consented  that 
title  be  taken  in  her  name  and  refused  re- 
lief as  to  these  two  pieces,  but  granted  re- 
lief as  to  the  balance.  Speaking  of  the  pre- 
sumption noted  in  the  Waterman  Case,  the 
court  said: 

"It  is,  no  doubt,  as  argued  by  appellant's 
counsel,  a  natural  presumption  that  a  husband, 
placing  bis  money  in  the  hands  of  his  wife,  to 


be  invested  in  her  name,  intends  It  as  a  spe- 
cific provision  for  her  exclusive  benefit;  yet 
such  a  presumption  wonld  be  unreasonable 
when  a  huaband,  a  dajr-laborer,  deposits  with 
his  wife  his  daily,  weekly,  or  monthly  earnings 
as  he  receives  them,  with  a  view,  as  they  ac- 
cumulate, to  a  permanent  investment,  leoving 
such  investment  to  her  own  judgment,  retaining 
nothing  in  his  own  hands,  and  making  no  provi- 
sion for  his  own  future." 

From  what  has  bem  said  It  follows  that 
the  decree  of  the  court  below  which  recogniz- 
ed the  rights  of  both  parties  in  this  property 
should  be  affirmed.  Plaintiff  wiU  recover 
costs  of  this  court 


SAVAGE  V.  EMBREY.     (No.  76.) 
(Supreme  Court  of  Michigan.     Oct  7,  1921.) 

1.  Seduction  $=>24— Evldeaoe  held  sufficient  to 
go  to  the  Jury. 

In  action  for  damages  for  seduction  of 
plaintiff,  evidence  that  she  was  persuaded  to 
yield  because  of  defendant's  wiles,  artifices, 
and  inducement  Md  sufficient  to  make  a  case 
for  the  jury. 

2.  Seduethm   «=3|— Not  constituted   by  illicit 
Intercourse  only. 

Where  illicit  intercourse  Is  induced  simply 
to  gratify  a  lustful  passion  on  the  part  of 
both,  seduction  is  not  committed. 

.3.  Seduction  «:»l— Term  defined. 

"Seduction"  may  be  defined  to  be  the  act 
of  persuading  or  inducing  a  woman  of  previous 
chaste  character  to  depart  from  the  path  of  vir- 
tue by  the  use  of  any  species  of  arts,  persua- 
sions, or  wiles  which  are  calculated  to  have, 
and  do  have,  that  effect  and  resulting  in  her 
ultimately  submitting  her  person  to  the  sexual 
embraces  of  the  person  accused. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Seduce 
— Seduction.] 

4.  Jadgnent  «=>I99(3)— Refosal  to  enter  Judg- 
ment non  obstante  veredicto  held  not  error. 

In  an  action  for  the  seduction  of  plaintiff, 
in  view  of  facts  of  the  case  a  refusal  to  enter 
a  judgment  for  defendant  non  obstante  veredic- 
to held  not  error. 

5.  Ssductloa  <@=3 16— Declaration  In  aetion  for 
seductloa  held  sufficient. 

Although  the  declaration  used  general  lan- 
guage where  specific  allegations  would  have  been 
more  appropriate,  since  it  informed  defendant 
of  the  case  he  would  be  expected  to  meet  it 
was  sufficient. 

Bird  and  Moore,  33.,  dissenting. 

Error  to  Circuit  Court,  Kent  County ;  Wil- 
lis B.  Perkins,  Judge. 

Action  by  Ila  L.  Savage  against  Harvey  L. 
Embrey.  From  Judgment  for  plaintiff,  de- 
fendant brings  error.    Affirmed. 
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Argaed  liefore  STBERB,  C.  3.,  and 
MOORE!,  FELLOWS,  WIEST,  STONE, 
CLARIC,  BIRD,  and  SHABPE,  JJ. 

H.  Monroe  Dnnbam,  of  Grand  Rapids 
(Oununins  te  Nichols,  of  Lansing,  of  counsel), 
for  appellant. 

Dllley,  Souter  k  Dllley,  of  Grand  Rapids, 
for  appellee. 

FELLOWS,  X  Plaintiff  recovered  a  Judg- 
ment of  $2,000  In  the  Kent  circuit  court  for 
seduction.  Defendant  npcxi  tills  writ  of  er- 
ror seeks  Its  reversal  upon  two  grounds  only: 
That  plaintiff  did  not  make  a  case  of  seduc- 
tion by  her  testimony,  and  that  her  declara- 
tion was  Insufficient  Upon  the  argument  of 
the  case  I  was  impressed  that  defendant's 
flist  contention  was  correct  But  a  careful 
examination  of  this  record,  a  comparison  of 
it  with  records  in  other  cases  in  this  court  In 
which  it  has  been  held  that  liability  was  es- 
tablished, an  examination  of  the  dedsions  of 
this  court  where  the  question  has  been  in- 
volved, has  persuaded  me  that  plaintiff  has 
made  a  case  for  the  Jury  when  we  keep  in 
mind  the  rule  that  upcm  a  motion  to  direct  a 
verdict  for  defendant,  the  testimony  and  le- 
gitimate inferences  that  may  be  drawn  from 
It  most  favorable  to  idalntlff  must  be  ac- 
cepted. 

[1]  Plaintiff  was  21  years  of  age  at  the 
time  of  the  alleged  seductlcm.  She  had  been 
brought  up  at  Shelby  in  Oceana  county,  where 
she  attended  school.  It  is  claimed  she  was 
backward.  She  did  not  graduate  from  school 
until  after  she  was  20  years  old.  She  worked 
In  a  telephone  office  there  for  a  while,  when 
she  came  to  Grand  Rapids  and  obtained  em- 
ployment as  telephone  operator  at  the  Pant- 
Ilnd  HoteL  Here  she  met  defendant,  a  trav- 
eling man  40  years  of  age.  She  had  never 
kept  company  with  boys,  and  except  on  one 
occasion  when  a  man  took  her  to  dinner  and 
to  a  show,  the  defendant  was  the  first  to  pay. 
her  attention.  Defendant  had  occasion  to 
use  the  telephone  and  thus  became  acquaint- 
ed with  plaintiff.  He  Invited  her  to  go  out  to 
dinner  with  him,  which  invitation  she  ac- 
cepted. After  dinner  they  went  to  a  show, 
and  then  defendant  took  her  to  her  rooming 
place.  There  he  embraced  and  kissed  her 
and  told  her  how  much  he  thought  of  her. 
This  was  in  the  latter  part  of  February.  De- 
fendant's business  kept  him  in  Grand  Rapids 
for  about  a  week,  and  on  three  or  four  even- 
ings during  the  week  be  took  her  to  dinner 
and  to  shows.  On  (probably)  the  third  of  the 
occasions  when  defendant  entertained  plain- 
tiff, he  solicited  Intercourse,  which  she  re- 
fused. Defendant's  business  took  him  to 
Ludington  for  a  few  days.  Upon  his  return 
to  Grand  Rapids  he  renewed  bis  attentions 
to  plaintiff.  She  testified  to  several  occasions 
when  he  took  her  to  dinner  and  to  shows, 
both  before  and  after  his  trip  to  Ludington. 
It  is  her  claim  that  on  each  ot  these  ooca- 


sl(ms  lie  told  her  he  loved  her  and  anbraoed 
and  kissed  her  when  they  arrived  at  her 
home.  On  some  occasions  he  solicited  inter- 
course, which  was  refused.  Once  he  asked 
her  to  go  with  him  to  another  hotel  in  the 
city  and  stay  all  night,  suggesting  tlwt  tbt^ 
re^ster  as  man  and  wife.  Defendant's  busi- 
ness in  and  about  Grand  Rapids  being  com- 
pleted, he  left  for  his  trips  on  the  road,  but 
took  up  and  continued  a  correspondence  with 
her  for  some  time.  The  earlier  of  the  letters 
were  destroyed  by  defendant  but  later  ones 
were  produced  and  offered  in  evidence.  They 
may  not  fall  within  the  category  of  love  let- 
ters, but  In  them  he  generally  addressed  her 
as  "Dear  Ila,"  and  concludes  "with  love." 

In  the  forepart  of  April  defendant  called 
plaintiff  on  long  distance  telephone  from  De- 
troit ;  told  her  he  would  be  in  Grand  Rapids 
that  evening  on  the  9:60  train;  asked  her 
to  meet  him  and  stay  downtown  with  him 
that  night.  She  refused  the  suggestion  to  stay 
downtown,  but  did  meet  him  at  the  train. 
Tbey  first  went  to  a  nearby  hoteL  Defend- 
ant there  told  her  he  had  registered  as  man 
and  wife  and  asked  her  to  go  iq>  to  the  room 
with  him.  This  she  refused  to  do,  and  he 
went  up  alone.  When  he  came  down  they 
went  out  and  got  some  ice  cream,  he  continu- 
ing his  solicitations  that  she  go  to  his  room 
with  him.  She  testifies  that  he  said  -to  her 
that  he  should  think  that  after  he  had 
thought  BO  much  <rf  her  as  to  come  clear  from 
Detroit  to  see  her  that  she  ought  to  do  a 
little  something  for  him.  She  finally  yield- 
ed and  wait  to  his  room,  where  they  had 
intercourse.  The  next  afternoon  they  went 
to  her  ro<mi,  where  they  again  had  inter- 
cooise.  Plaintiff  becaiqe  pregnant  and  a 
child  was  bom.  Defendant  in  bastardy  pro- 
ceedings pleaded  guilty  and  made  a  financial 
settlement  with  the  county  authorities  for 
the  support  of  the  child. 

There  was  no  promise  of  marriage,  but 
plaintiff  claims  that  defendant's  repeated 
protestations  of  love  were  false  and  were 
made  to  secure  her  downfall,  but  that  she 
at  the  time  believed  and  relied  upon  them 
to  her  ruin;  that  she  had  become  very  fond 
of  him  and  had  confidence  in  him.  She  tes- 
tifies: 

"He  embraced  me  and  be  told  me  he  thought 
a  great  deal  of  me,  and  that  is  as  far  as  h« 
went  I  believed  him.  I  had  no  reason  to  be- 
lieve othervrise.  At  the  time  of  my  first  inter- 
course with  Mr.  Bmbrey,  I  had  come  to  think  a 
great  deal  of  him.  He  expressed  his  love  to 
me  at  variona  times.  I  believed  him.  I  didn't 
see  him  after  this  occasion  in  my  room.  That 
was  the  last  I  became  pregnant  but  did  not 
realize  it  until  In  August  In  the  hospitaL" 

It  la  the  theory  and  claim  of  plaintiff's  coun- 
sel that  plaintiff  was  a  simple-minded  country 
girl.  In  no  way  world-wise;  that  defendant 
an  experienced  man  of  the  world,  by  his  false 
protestations  of  tovet  his  arts  and  wiles  con- 
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ttnued  over  a  period  of  two  moDtha,  both 
when  with  her  and  by  correspondence^  had 
obtained  her  confidence  and  love,  and  that 
she  at  the  end  of  ttiat  time  yielded  her  per- 
son to  him  by  reason  of  the  arts,  persua- 
sion, and  wiles  practiced  by  defendant  which 
were  calculated  to  hare  and  did  have  the 
effect  upon  her  of  causing  her  to  submit  to 
his  sexual  embraces,  and  that  sufficient  a.p- 
pears  in  the  testimony  to  entitle  her  to  take 
the  verdict  of  a  Jury.  Defendant,  on  the 
other  hand,  while  ofTering  no  testimony  him- 
self but  basing  his  claim  on  the  testimony  of 
the  plaintiff,  insists  that  the  Intercoorsa  was 
the  result  of  a  mutual  dealre,  and  at  most 
brought  about  by  persuasion  only,  wbl<A  It  is 
claimed  is  not  the  equivalent  of  the  arts  and 
wiles  necessary  to  bring  the  case  within  the 
definition  of  seduction. 

[2]  illicit  intercourse  alone  does  not  con- 
stitute the  crime  of  seduction.  Where  it  is 
Induced  simply  to  gratify  a  lustful  passion 
<m  the  part  of  both,  the  offense  is  not  com- 
mitted. 

[S]  "Seduction  may  be  defined  to  be  the 
act  of  persuading  or  inducing  a  woman  of 
previous  chaste  character  to  depart  from  the 
path  of  virtue  by  the  use  of  any  species  of 
arts,  persuasions,  or  wiles  wbich  are  calcu- 
lated to  have,  aad  do  have,  that  effect,  and 
resulting  In  hw  ultimately  submitting  her 
person  to  the  sexual  embraces  of  the  person 
accused."  People  r.  Glbbe,  70  Mich.  425,  38 
N.  W.  257. 

In  this  case  It  was  said  by  Chief  Justice 
Sherwood,  speaking  for  the  court: 

"Tbe  'sedacing  and  debaaclung  of  the  un- 
married female'  waa  the  crime  for  which  the 
respondent  was  being  tried.  It  consisted  of 
the  means  used  by  bim  to  indnce  this  young 
girl  to  yield  and  surrender  to  him  her  chastity 
and  her  virtne;  and  such  means  always  indnde 
all  the  acts,  artifices,  inflnences,  promises,  en- 
ticements, and  Inducements,  calculated,  under 
all  the  circumstances  of  the  case  being  con- 
sidered, to  accomplish  that  object;  and  all  testi- 
mony having  any  tendency  to  establish  any  of 
these  should  be  admitted  when  olfered  to  prove 
the  criminal  oondoct.  We  find  nothing  in  the 
testimony  received  going  beyond  this. 

"In  all  such  caaea,  the  age,  experience,  art- 
fulness, and  blandiafamenta  of  tbe  offender,  and 
the  youthfalness,  innocent,  gnileless,  and  con- 
fiding nature  of  tbe  injured  party,  will  always 
be  found  to  enter  largely  into  the  consideration 
of  tbe  acts  of  the  parties  involved  in  the  in- 
vestigatioDs;  and  the  largest  latitude  consist- 
ent with  safety  should  be  allowed  in  taking  the 
testimony  having  any  tendency  to  develop  the 
material  facta  in  tbe  case.  A  proper  regard 
for  the  protection  of  female  virtne,  and  tbe  wel- 
fare of  society,  can  never  require  leas.    •    •    • 

"A  false  promise  of  marriage,  under  oar 
statute,  is  not  a  necessary  element  in  the  in- 
fluence exerted  through  the  wiles,  artifice,  and 
deception  used  by  the  seducer  in  taking  advan- 
tage of  the  guileless  simplicity  and  confidence 
of  a  young  girl,  and  leading  her  from  the  path 
of  virtue,  in  depriving  her  of  her  chastity,  and 
aeeanipIiBhing  her  ruin;  bnt  any  other  subtle 


device  or  deceptive  means,  involving  the  same 
moral  turpitude,  used  by  him  in  accomplishing 
the  same  criminal  result,  is  all  that  ia  neces- 
sary to  constitute  the  crime.  Tbe  quality  of 
the  means  used,  rather  than  the  kind,  is  that 
which  characterizes  the  act,  and  brings  it  un- 
der the  condemnation  of  the  law." 

In  Stoudt  ▼.  Shepherd,  73  Mich.  688,  41 
N.  W.  696,  this  court,  apeaklng  through  Jus- 
tice Campbell,  said: 

"This  court  recognized,  what  we  conceive  to 
be  the  recognized  doctrine  of  experience,  that 
seduction  may  be  accomplished  by  meana  of 
influence  and  persuasion  intended  to  reach,  and 
actually  reaching,  the  result,  which  do  not  nec- 
essarily Involve  either  a  promise  of  marriage 
or  pecuniary  advantage;  and  that  such  eSec- 
tual  persuasion  which  is  the  activt  cause  of 
it  may  be  as  distinct  a  grievance  as  the  more 
venal  representations,  which  appeal  to  covet- 
oniness  more  than  to  excited  feeUng." 

In  Watson  v.  Watson,  S8  Mich.  168,  18  N. 
W.  606,  61  Am.  Rep.  Ill  (a  case  which  was 
before  this  court  on  three  other  occasions, 
see  47  Mich.  427,  U  N.  W.  227;  49  Mich. 
540,  14  N.  W.  489;  and  58  Mich.  607,  25  K. 
W.  497),  it  was  said  by  Chief  JusUce  Oooley: 

"It  was  urged  by  tbe  defendant  that  on  the 
eridence  of  the  plaintifF  the  action  could  not 
be  maintained,  because  as  she  claimed,  the  in- 
tercourse was  accomplished  by  force,  and  was 
therefore  not  seduction,  bnt  rape.  But  the 
plaintiff's  evidence  did  not  make  out  a  rape; 
it  made  out  only  that  her  will  was  overcome  by 
the  defendant's  superior  will,  which  had  con- 
trolling influence  because  of  the  parental  rela- 
tion whioh  he  had  assnmed  towards  her." 

We  shall  not  quote  farther  fr(Hn  the  cases. 
The  following,  together  with  the  records  in 
several  of  them  have  been  examined:  People 
V.  MiUspaugh,  11  Mich,  278;  People  v.  Brew- 
er, 27  Mich.  134;  People  v.  Clark,  33  Mich. 
112;  Lewis  v.  People,  37  Mich.  518;  People  v. 
DeFore,  64  Mich.  693,  31  N.  W.  585,  8  Am. 
St  Sep.  863;  People  r.  Gould,  70  Mich.  240, 
38  N.  W.  232,  14  Am.  St  Rep.  493;  Hallock 
T,  Kinney,  91  Mich.  57,  51  N,  W.  706,  80 
Am.  St  Rep.  462;  Becker  v.  Mason,  93  Mich. 
336,  63  N.  W.  361;  People  v.  Bressler,  131 
Mich.  390,  91  N.  W.  639;  People  v.  Smith, 
132  Mich.  58,  92  N.  W.  776;  Greenman  v. 
CRUey,  144  Mich.  634,  108  N.  W,  421,  116 
Am.  St  Rep.  466;  Yelthouse  v.  Alderlnk, 
153  Mich.  217,  117  N.  W.  76,  18  U  R.  A. 
(N.  S.)  687.  16  Ann.  Ga&  1111;  People  v. 
Adams,  162  Mich.  371,  127  N.  W.  354;  People 
V.  Turton,  192  Mich.  331,  168  N.  W.  870. 
None  of  them  are  out  of  accord  with  the  ex- 
cerpts quoted. 

[4]  While  counsel  on  both  sides  have  cited 
cases  from  other  jurlsdlcticms  which  have 
been  examined,  we  do  not  deem  it  necessary 
to  discuss  them.  This  court  has  been  called 
upon  to  consider  such  cases  altogether  too 
frequently  and  the  law  is  pretty  well  settled 
In  this  state.  Our  own  cases  must  control. 
Their  examination  and  particularly  those  In 
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which  {he  records  are  available  is  convinc- 
ing that  plaintiff  by  her  testimony  has  made 
a  case  for  the  jury  under  the  former  holdings 
ot  this  court.  It  is  true  that  she  was  21 
years  old  and  that  girls  of  that  age  in  over- 
whelming numlier  would  not  have  succumbed 
to  defendant's  blandishments.  But  there  is 
color  to  the  claim  that  she  was  backward 
and  indisputably  she  knew  little  of  men; 
her  mother  was  dead,  and  she  doubtless  had 
never  beoi  warned  of  the  pitfalls  constant* 
ly  ahead  of  young  womanhood.  Defendant 
was  a  man  of  experience,  a  man  of  the 
world ;  his  oft-repeated  protestations  of  love 
were  false,  his  attention  and  pretended  evi- 
dence of  affection  for  her  were  for  a  base 
purpose  and  constituted  those  arts,  wiles, 
and  persuasions  noted  in  the  cases.  The 
facts  in  this  case  differ  In  shade  frwn  other 
cases,  differ  in  degree  from  other  cases,  hut 
they  were  for  the  jury,  and  we  cannot  say 
they  were  insufficient  as  matter  of  law. 
Courts  of  last  resort  do  not  blaze  the  trail 
that  may  be  safely  followed  by  men  such 
as  defendant  in  their  pursuit  of  sexual 
pleasure  That  which  would  accomplish  the 
ruin  of  one  girl  of  21  would  fall  far  short 
accomplishing  Its  purpose  with  hundreds  of 
others  of  the  same  age.  The  Jury  saw  the 
plaintiff,  heard  the  story  of  her  shame  and 
the  means  used  by  defendant  to  accomplish 
her  downfall  They  were  ablfe  to  judge  of  her 
experience,  whether  she  was  sophisticated  or 
otherwise,  and  it  was  for  them  to  consider 
her  experience,  whether  she  was  as  world- 
wise  as  her  age  would  indicate  she  naturally 
Would  be,  whether  she  was  backward  as 
claimed,  whether  she  yielded  her  virtue  on- 
ly because  of  defendant's  false  protestations 
of  love,  his  arts  and  wiles  and  persuasions, 
or  because  of  Inherent  desire.  The  trial 
judge  was  not  in  error  In  refusing  to  direct 
a  verdict  or  in  refusing  to  enter  judgment 
for  defendant  n<Mi  obstante  veredicto. 

[S]  We  think  the  plaintifl's  declaration 
was  sufficient  as  against  the  objections  urg- 
ed. While  In  some  regards  it  used  general 
language  where  spedfle  allegations  would 
have  been  more  appropriate,  it  was  siiffldent 
to  inform  defendant  of  the  case  he  would  t}e 
expected  to  meet  In  some  regards  the 
proofs  did  not  measure  up  to  the  allegatlcms 
of  the  declaration,  but  no  question  of  vari- 
ance Is  before  us. 

mie  jndgmrait  will  be  affirmed. 

STBEJEB,  0.  J.,  and  STONE,  CLARK, 
SHARPE,  and  WIBST,  JJ.,  concurred  with 
FELLOWS,  J. 

BIRD,  J.  (dissenting).  At  the  conclusion 
of  plaintiff's  testimony  In  this  case,  defend- 
ant requested  a  directed  verdict  on  the 
ground  that  a  case  of  seduction  had  not  been 
made.  I  think  this  motion  should  have  been 
granted.  It  is  true  that  it  is  not  always 
easy  to  determine  just  what  omduct  will 


constitute  seducticm,  but  if  we  are  going  to 
say  that  defendant  is  guilty  of  seduction,  we, 
should  be  able  to  point  out  the  acts  which 
make  him  so.  If  the  acts  as  shown  in  this 
case  constitute  seduction,  then  all  cases  of 
fomicatlMi  outside  of  commercialized  vice 
are  seduction.  Courts  Iiave  gone  a  great  ways 
and  have  strained  the  rule  in  order  to  protect 
young  girls,  but  there  is  no  young  girl  in- 
volved In  this  case.  Plaintiff  was  a  grown 
woman,  21  years  of  age,  and  a  graduate  of  , 
the  Shelby  high  schooL  She  had  had  ex- 
perience as  a  telephone  operator  in  Shelby 
and  nearly  six  months'  experience  as  a  tele> 
phone  girl  in  a  cosmopolitan  hoteL  Slie 
made^a  date  with  defendant  to  go  to  dinner 
with  him  before  she  saw  him  and  before 
he  had  seen  her.  She  explained  to  him  over 
the  'phone  how  she  was  dressed  so  he  would 
know  her  on  the  street  or  at  the  entrance  of 
the  hotel.  She  met  htm  in  pursuance  of 
this  appointment,  and  both  appear  to  have 
been  mutually  attracted.  She  went  to  dinner 
with  Iiim  and  afterward  to  the  theater. 
The  third  or  fourth  time- after  she  saw  him 
she  submitted  to  his  embraces.  She  does  not 
claim  that  he  made  her  any  promises;  in 
fact,  she  states  that  he  made  her  no  promis- 
es. He  said  nothing  about  marriage;  he 
neither  enticed  nor  deceived  her,  and  she 
does  not  say  that  he  flattered  her.  He  did 
urge  her  to  have  sexual  Intercourse  with 
him,  but  it  has  been  held  that  coaxing  or 
persuasion  to  have  sexual  intercourse  is  not 
"seduction  by  artiflces."  Breon  v.  Henkle. 
14  Or.  500,  13  Pac.  389.  The  testimony 
shows  this  was  simply  a  case  where  twp  un- 
married people  met  by  accident  and  were 
sexually  attracted  to  each  other.  This  at- 
tracti<m  was  supplemented  by  opportunity 
and  they  Improved  the  opportunity.  It  was 
fornication,  but  was  not  seduction.  These 
acts  present  a  far  different  question  than 
does  a  case  where  a  man  gains  the  love  of  a 
young  girl  and  then  by  the  aid  of  promises 
and  artifices  uses  It  to  gratify  bia  sexual 
promptings. 

In  considering  a  similar  case,  the  Oregon ' 
court  said: 

"An  action  for  obtaining  property  fraadolent- 
ly  cannot  be  maintained  without  proof  of  facts 
calcolated  to  deceive  a  person  of  ordinary 
prudence;  and  how  can  a  female  a  long  way 
beyond  girlhood  claim  to  have  been  defrauded 
of  that  wtiich  every  womanly  instinct  of  her 
nature  prompts  her  to  set  the  highest  value  up- 
on by  'flattery,  false  promises,  artifice,  argent 
importunity,  based  upon  professions  of  attach- 
ment,' unless  they  are  of  such  a  character  as 
are  calculated  to  mislead  an  ordinarily  prudent 
and  virtuous  minded  woman? 

"The  individnality  of  the  female  sex  htm  been 
materially  advanced  daring  the  past  few  years; 
their  knowledge  of  the  world  has  been  greatly 
improved,  and  their  legal  capacity  enlarged. 
The  notion  that  they  belong  to  the  weaker  sex 
is  only  entertained  by  the  credolons  and  na- 
sophisticated.     They  are  not  easily  basniled. 
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«nd  ahoDld  b«  held  to  a  reasonable  reaponaibil- 
ity,  and  if  allowed  to  maintain  an  action  for 
their  own  seduction,  and  demand  a  large  com- 
pensation for  tbeir  loss  of  character,  should 
be  required  to  prove  Bomething  more  than  mere 
importunity  as  the  means  through  which  it  waa 
accomplished."    Breon  ▼.  Henkle,  snpra. 

The  facts  as  relate  by  plaintiff  do  not 
make  defendant  guilty  of  seducticm.  No  act 
of  defendant  is  related  which  would  bring 
him  within  any  definition  of  seduction,  un- 
less it  Is  her  statement  that  he  made  love  to 
her.  She  explains  upon  cross-examination 
that  she  meant  by  the  term  "love"  that  he 
told  her  how  much  he  thought  of  her.  This 
element  has  In  some  cases  been  held  sufficient 
to  establish  seduction,  but  In  most  of  those 
cases  the  girl  yielded  only  after  a  prolonged 
period  of  love  making  and  not  after  a  few 
days  of  flirtation,  as  occurred  In  this  case. 
The  record  does  not  disclose  any  such  love 
making  during  the  few  days  they  wSre  ac- 
quainted as  to  Justify  uslnir  It  as  a  basis  for 
an  action  of  seduction.  The  plaintiff  Is  In- 
deed unfortunate,  but  this  furnishes  no  rea- 
son for  doing  violence  to  the  rules  of  law. 

The  Judgment  should  be  reversed. 

MOOBB,  J.,  concurred  with  BIRD,  J. 


HARLEY  et  al.  v.  HARTFORD  FRUIT 

GROWERS'  &  FARMERS'  EXCH. 

(No.  90,  June  Term.) 

(Soprame  Court  of  liichigan.     Oct.  7,  1921.) 

1.  Appeal  and  error  «8=»«73(2),  757(1)— As- 
signment of  error  not  considered  whera  reo- 
ord  and  briar  did  not  show  tha  facts. 

On  appeal  in  an  action  against  a  fmit 
growers'  and  farmers'  exchange  for  price  of 
packed  apples,  an  assignment  that  verdict 
should  have  been  directed  for  defendant  on 
the  ground  that  defendant's  charter  and  by- 
laws did  not  permit  it  to  pnrchase  fmit  out- 
right that  had  not  been  ran  through  and  packed 
in  its  warehouse  was  without  merit,  where  the 
charter  coul^  not  be  found  in  the  record  or 
briefs  and  no  reference  was  given  to  the  num- 
ber or  year  of  the  act  under  which  defendant 
was  incorporated. 

2.  WltiiMsea  «=9398  (3)— Defendant  bound  by 
cross-examination  of  plaintiff. 

In  an  action  by  nonmember  against  a  fruit 
growers'  exchange  to  recover  purchase  price 
of  packed  applies  sold  to  defendant,  where  de- 
fendant on  cross-examination  of  plaintiff  asked 
if  he  knew  any  other  nonmember  who  had  aold 
apples  to  defendant,  to  which  he  replied  in  the 
affirmative,  and  on  being  asked  whom,  stated 
one  person,  defendant  was  bound  by  such  an- 
swer and  could  not  call  the  person  named  by 
plaintiff  to  the  stand  to  testify  whether  or 
not  he  bad  sold  apples  to  defendant;  there  be- 
ing no  showing  that  a  sale  to  defendant  would 


be  ultra  vires  or  that  plaintiff  had  knowledge 
of  a  by-law  to  the  effect  that  defendant  could 
not  handle  apples  not  packed  in  its  warehouse. 

3.  Agrlealtnra  «=36— By-law  of  axchaage  held 
■ot  to  apply  to  Bonmombar. 

A  by-law  of  an  incorporated  fruit  grow- 
ers' exchange,  to  effect  that  "all  fruit  sold 
by  the  association,  except  small  fruits,  such 
as  cherries,  berries,  andi  grapes,  shall  be 
packed  in  the  company's  warehouse,"  was 
adopted  foe  the  regulation  of  members  only, 
and  did  not  apply  to  a  nonmember  selling 
packed  fruit  to  the  exchange. 

4.  Appeal  and  error  €5>I052(5)--No  error  In 
•Kduding  by-law  In  view  of  verdict  that 
plaintiff  had  no  knowledge  thoreof. 

In  an  action  by  a  nonmember  against  an 
incorporated  fruit  growers*  exchange  to  re- 
cover purchase  price  of  packed  applies  sold  to 
defendant,  there  was  no  reversible  error  in 
not  permitting  defendant  to  introdnce  in  evi- 
dence a  by-law  of  the  exchange,  where  the 
court  instructed  that,  if  plaintiff  had  knowledge 
thereof,  verdict  should  bo  for  defendant,  and 
the  jury  found  in  favor  of  plaintiff  on  the 
question  of  knowledge  of  the  existence  of  the 
by-law. 

6.  Evldenco  «=3>27I(I3)— Statomoat  of  defend- 
ant's agoflt  held  Inadmisslblo  as  salf-sorving. 
In  an  action  against  an  incorporated  fruit 
growers'  exchange  to  recover  purchase  price 
of  packed  apples  alleged  to  have  been  sold  to 
defendant,  where  defendant  claimed  that  its 
representative  only  undertook  to  obtain  a  car 
for  plaintiff  in  which  to  ship  his  fruit,  and  did 
not  purchase  the  fruit,  held,  that  court  properly 
refused  to  permit  defendant  to  introduce  in 
evidence  a  conversation  between  defendant's 
representative  and  station  agent  in  which  the 
defendant's  representative  stated  that  the  car 
was  for  plaintiff,  being  a  self-serving  statement. 

Error  to  Gireuit  Court,  Van  Buren  County ; 
I*  Burget  Des  Volgnea,  Judge. 

Action  by  Lee  Harley  and  another  against 
the  Hartford  Fruit  Growers'  &  Farmers'  Ex- 
chang&  Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Affirmed. 

Argued  b^ora  STEBRE,  O.  J.,  and  MOORE, 
FELLOWS,  WIEST,  STONE,  CLARK, 
BIRD,  and  SHARPS,  JJ. 

W.  J.  Barnard,  of  Paw  Paw,  for  appellant 
Glenn  E.  Warner   and  T.  J.  Cavanaugh, 
both  of  Paw  Paw,  for  appellees. 

BIRD,  J.  PlalnUffs  dalm  they  sold  710 
bushels  of  Duchess  apples  to  defendant  in 
August,  ldl9,  at  $2.25  a  bushel,  and  delivered 
the  same  to  the  defendant  In  a  railroiad  car 
at  Hartford;  that  afterwards  they  received 
$400  on  account  thereof  leaving  a  balance 
of  $1,197.50.  They  sue  to  recover  this  bal- 
ance. 

The  defendant  is  said  to  be  a  corporation. 


9Vat  other  oases  ne  sam*  topic  aad  KBT-NUMBBR  ia  all  Key-Numbered  DlaesU  aad  Indazee 
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Its  method  of  operation  is  to  receive,  pack, 
and  sell  the  fruit  of  Its  members,  and  at  the 
end  of  the  season  it  deducts  6  per  cent  of 
the  gross  Income  for  services  and  prorates  the 
iMlance  among  its  members.  Orowers  of  fntlt, 
who  are  not  members,  may  put  their  fruit 
through  the  exchange,  but  they  are  diarged 
10  per  cent  on  gross  receipts.  Neither  one 
of  the  plaintiffs  Ivas  a  member  of  the  ex- 
change. The  exchange  Is  managed  by  Mlsa 
Conway,  and  It  Is  defendant's  contention  that 
It  never  purchased  plaintiffs'  apples,  but  that 
Miss  Conway  assisted  plaintiffs  and  acted  as 
their  agent  in  making  sale  of  them.  This 
was  the  only  issue  tried  out  The  Jury  ac- 
cepted plaintiffs'  version  and  gave  them  a 
verdict  for  the  full  amoont  of  th^  claim 
plus  the  Interest  thereon. 

[1]  1.  Defendant  requested  a  directed  ver- 
dict because  its  charter  and  by-laws  did  not 
permit  It  to  purchase  fruit  outright  that  had 
not  been  run  through  and  packed  In  its  ware- 
honsa  Nowhere  In  the  record  or  bileta  are 
we  able  to  find  what  Its  diarter  Is,  and  no 
reference  Is  given  to  the  number  or  year  of 
the  act  under  which  It  was  incorporated. 
There  was  no  proof  whldi  would  permit  us 
to  say,  as  a  matter  of  law,  that  plaintiffs  had 
knowledge  of  the  by-law  referred  to  by  coun- 
sel. For  these  reasons  we  shall  decline  to 
consider  this  assignment. 

2.  Up<Hi.  direct  examination  of  the  plaintiff, 
he  was  asked  if  he  knew  of  circumstances 
where  the  defendant  had  purchased  fruit  out- 
right of  people  who  were  not  members  of 
the  exchange.  He  replied  that  he  had  known 
of  such  instances.  Upon  cross-examination 
he  was  asked  to  name  one  person  who  was 
not  a  member  from  whom  defendant  had  pur- 
chased fruit  outright,  which  had  not  been  run 
through  the  warehouse,  and  he  named  a  Mr. 
Doyle.  Defendant  then  sent  out  and  got  Bir. 
Doyle,  but  the  trial  court  would  not  permit 
him  to  contradict  plaintiff  on  that  question 
on  the  ground  that  it  was  a  collateral  ques- 
tlMJ.  We  are  unable  to  agree  that  the  testi- 
mony was  coUateraL  One  of  the  hardest 
urged  defenses  was  that  the  company  lacked 
the  power  to  purchase  fruit  outright,  where 
it  had  been  packed  In  the  orchard,  as  plain- 
tiffs* had  been  packed.  Plaintiffs'  counsel 
undertook,  by  his  question  to  his  dlent,  to 
show,  as  a  nmtter  of  practice,  that  defend- 
ant had  done  so,  thereby  opening  the  way  to 
sail  around  defendant's  objection  that  It  bad 
no  power  to  do  it  and  had  not  done  It  The 
testimony  was  admissible  as  it  went  directly 
to  one  of  the  vital  contentions  of  defendant 
and  should  have  been  admitted. 

3.  Defendant  otierei  in  evidence  one  of  its 
by-laws,  as  follows: 

"An  fmit  sold  by  the  association,  except 
small  fruits,  such  as  cherries,  berries  and 
grapes,  shall  b«  jwcked  in  the  company's  ware- 
koose." 


This  by-law  was  competent  as  t«iding  to 
show  the  manner  In  which  the  business  of 
defendant  was  conducted  and  bore  upon  the 
question  of  Miss  Conway's  authority  to  pur- 
chase them.  If,  after  showing  this,  it  could 
have  been  brought  home  to  the  knowledge  of 
the  plaintiffs,  It  would  have  charged  tbem 
with  notice  that  Miss  Conway  had  no  author- 
ity to  purchase  the  apples  outright  without 
being  run  through  defendant's  warehouse. 
Hallenbeck  v.  Powers,  etc.,  Co.,  117  Midi. 
680,  76  N.  W.  119;  Eundell  v,  Farmwrsr  Co- 
operative Blevator  Co.,  210  inch.  642,  178 
N.  W.  21. 

4.  Miss  Conway,  the  manager,  testlfled  she 
took  a  buyer  by  the  name  of  Hinds  to  plain- 
tiff, and  that  be  and  plaintiff  made  an  ar- 
rangement whereby  Hinds  was  to  sell  the 
apples,  and  that  plaintiff,  who  was  sick  at 
the  time,  Instructed  them  to  go  to  the  staticm 
and  order  a  car  for  blm.  Upon  cross-exam- 
ination of  the  station  agent,  the  trial  court 
would  not  permit  him  to  state  whether  Miss 
Conway  stated  for  whom  she  was  ordering  it. 
We  think  it  was  material  and  admissible  for 
the  purpose  of  showing  that  Miss  Conway 
carried  out  the  orders  of  the  plaintiff.  He 
had  constituted  her  as  his  agent  to  order  the 
car,  and  it  was  important  to  know  whether 
she  ordered  it  for  him  or  for  the  defendant 
It  bore  directly  on  the  good  faith  of  the  claim 
plaintiffs  were  making  that  they  sold  the  ap- 
ples outright  to  defendant 

5.  The  question  is  raised  that  the  claimed 
agreement  between  plaintiffs  and  the  defend- 
ant was  void  because  within  the  statute  of 
frauds.  This  point  Is  not  well  taken  because 
the  contract  from  plaintiffs'  standpoint  was 
an  executed  one. 

Many  other  errors  are  assigned.  They  have 
been  examined,  but  we  do  not  find  any  re- 
versible error  in  them. 

For  the  errors  pointed  out  the  Indgmeot 
must  be  reversed  and  a  new  trial  granted. 
Defendant  will  recover  its  costs  of  this  court 

FEI/IiOWS,  J.  [2]  I  do  not  agree  with 
Justice  BIRD  that  this  case  should  be  re- 
versed. Taking  up  first  the  question  con- 
sidered under  the  second  heading  of  his  opin- 
ion. Involving  the  rejection  of  the  testimony 
of  Mr.  Doyle :  The  record  does  not  disclose 
that  the  ccmtract  if  made  as  claimed  by 
plaintiff,  was  ultra  vires  of  the  corporation. 
Mr.  Justice  BIRD  so  concludes  in  what  he 
says  under  1,  and  in  this  I  agree.  The  ques- 
tion of  ultra  vires  was  not  In  my  Judgment 
involved  in  the  case.  The  issue  was  single 
and  was  squar^  this:  "Did  defendant  pur- 
chase plaintiffs'  apples?"  Such  being  the  is- 
sue, it  was  unimportant  and  a  collateral 
matter  whether  defendant  purchased  apples 
of  Mr.  Doyle  or  any  one  else,  or  whether  it 
had  ever  made  such  a  contract  as  is  here  in- 
volved before  or  since  the  transaction  in 
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question.  Plalntur  was  not  aAed  In  his  orls- 
inal  examination  whetber  he  knew  of  the 
pnichase  of  f mlt  ontright  from  nonmembera 
of  the  exchange.  It  wag  only  after  a  gruel- 
ing cross-examination  by  defendant's  ootmsel 
that  plaintiffs'  counsel  on  redirect  examina- 
tion asked  him  about  this  and  then  for  the 
purpose  of  clearing  up  the  cross-examination. 
Defendant's  counsel  again  took  him  up  on 
further  cro8s-examlnati<m  and  asked  him  to 
name  one  person,  and  he  named  Ifr.  Doyle. 
This  was  purely  a  collateral  matter,  and 
counsel  was  bound  by  his  answer.  People 
T.  Williams,  159  Mich.  B18,  124  N.  W,  B56; 
People  V.  Llpsczlnska,  212  Mich.  484,  180  N. 
W.  617. 

[3, 4]  I  do  not  construe  the  by-law  quoted 
by  my  Brother  as  affecting  In  any  way  the 
dealings  of  the  company  or  Its  right  to  deal 
with  outsiders.  This  was  a  by-law  adopted 
for  the  regulation  of  Its  members  and  no 
doubt  they  were  bound  by  it.  But  plaintiff 
was  not  a  member.  Such  fruit  as  was  sold 
by  the  association  for  its  members  was  to  be 
packed  In  the  company's  warehouse,  but  I 
do  not  think  this  prohibited  the  company 
from  buying  apples  packed  or  unpacked.  But 
be  that  as  it  may,  my  Brother  places  his  opin- 
ion on  the  basis  that  It  was  proper  to  prove 
the  by-law  first  and  then  Introduce  evidence 
showing  that  it  was  brought  home  to  plaln- 
tifl.  One  difficulty  I  find  In  following  my 
Brother  In  this  Is  that  Miss  Conway  did  not 
daim  that  she  showed  plaintiff  Barley  this 
by-law ;  In  fact,  she  says  she  did  not  What 
she  dalmed  was  that  she  told  him  the  by- 
laws would  not  permit  them  to  handle  fruit 
through  the  exchange  that  was  pacJsed  in  the 
orchards.  Plaintiff  denied  that  she  told  him 
any  such  thing.  The  trial  judge  accepted  the 
constructlcn  of  the  by-laws  contended  for  by 
defendant's  counsel— that  it  prohibited  the 
purchase  of  fruit  from  outsiders  as  this  trans- 
action was  ■  conducted — and  charged  the 
Jury  that  if  Miss  Conway  did  so  Inform  the 
plaintiff  he  could  not  recover.  .This  was  re- 
peated several  times  during  the  charge,  from 
which  I  now  quote : 

"And  if  yon  find  from  the  evidence  in  this 
case  that  the  witness  Miss  Conway  called  the 
attention  of  the  plaintiff  Harley,  in  their  ne- 
gotiations at  the  time  these  apples  were  pur- 
chased, and  informed  him  at  said  time  that 
she  cotdd  not  purchase  his  apples  if  packed  by 
him,  under  the  rules  of  the  corporation,  then 
I  diarge  yon  that  plaiBtiS  had  notice  oi  such 
authority  and  he  could  not  recover  in  tills  case. 

"You  wiU  remember  that  it  is  the  claim  of 
Miss  Conway  that  she  told  him  she  could  un- 
der no  circumstances  purchase  apples  that  were 
packed  outside  of  their  packing  house,  and  un- 
less they  went  through  their  paclung  house. 
It  is  the  daim  of  the  plaintiff  that  no  inch  talk 
was  had  at  all  and  that  he  had  no  knowledge 
of  thaC  fact  Now,  if  yon  find  that  she  did 
•ay  that  to  him,  then,  under  the  law,  he  would 
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be  placed  on  Us  gnafd  to  kB«»w  exSctiy  what 
her  authority  was;  and  in  this  case  the  court 
charges  yon  that  if  she  did  inform  him  of 
that  fact  the  plaintiff  cannot  recover." 

The  diarge  was  much  mwe  favorable  to 
defendant  than  it  was  entitled  to.  The  jury 
by  their  verdict  has  found  that  plaintiff  did 
not  have  notice  or  knowledge  of  the  by-law. 
It  was  therefore  under  these  drcumstances 
unimportant  that  Its  exact  language  was  not 
read  to  the  Jury.  The  substance  of  it  was 
testified  toi.  And  aU  that  Mlas  Oonway 
claimed  was  that  she  told  plaintiff  Harley 
what  Its  substance  was.  This  he  denied,  and 
the  Jury  believed  him.  It  Is  therefore  unim- 
portant what  constmctlon  should  be  put  up- 
on It 

[8]  Defendent  sought  to  prove  a  conversa- 
tion between  the  station  agent  and  Miss  Con- 
way which  took  place  when  neither  of  the 
plaintiffs  was  present  and  offered  to  prove 
what  Miss  Conway  then  told  the  agent  in  the 
absence  of  plaintiffs.  This  was  a  self-serv- 
ing statement,  hearsay  pure  and  simple,  and 
the  trial  judge  did  not  err  in  excluding  It 

I  am  unable  to  find  any  reversible  error  In 
the  case.  I  think  the  judgment  should  be 
affirmed. 

STBBRE,  0.  J.,  and  MOORBS,  WIEST, 
STONE,  CLARK,  and  SHABPB,  JJ.,  con- 
curred with  FEIJM)WS,  3. 


MULKIN8  V.  MULKIN8.    (No.  S9.) 
(Supreme  Court  of  Michigan.    Oct  8,  1921.) 

1.  DIvoroe  ®»27(8)— Evldanoe  Insufflciant  to 
show  husband  charged  wife  with  imnoral 
conduct. 

In  wife's  action  for  divorce  on  ground  of 
cruelty,  her  testimony  that  husband,  angry  at 
her  dancing  with  other  men,  told  her  that  "he 
wasn't  going  to  be  second,  •  •  •  and  said 
I  was  out  of  my  place  and  doing  things  I 
should  not  do,"  held  insufficient  to  show  that 
husband  charged  wife  with  immoral  conduct 

2.  DIvoroe  «=>  1 30— Evidence  held  not  to  prove 
onelty  of  husband. 

•In  wife's  action  evidence  held-  insufficient 
to  prove  cruelty  on  part  of  husband  as  ground 
for  divorce.   . 

Appeal  from  Circuit  Ciourt,  Ingham  Coun- 
ty, In  Chancery;  Charles  B.  OoUingwood, 
Judge. 

Suit  by  Flossie  B.  Mnlklns  against  Jesse 
Mulklns  for  divorce.  Bill  dismissed  and 
plaintiff  appeals.    Affirmed. 

Argued  before  STEXOtES,  G.  J.  and 
MOORE,  FELLOWS,  WEBST,  STONE, 
CLARK,  BIRD,  and  SHARPB,  JJ. 


C=9For  other  csms  see  tame  topic  and  KEY-NUMBEB  In  all  Kay-Numbered  Digests  and  Index** 
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Jason  B.  Nldiols,  of  lianslng,  for  appellant 
Cummins  ft  Nichols,  of  Lansing,  for  ap- 
pellee. 

STEERB,  O.  J.  As  gronnds  for  divorce 
plaintiff  charges  In  her  blU  of  complaint  that 
during  their  married  life  defendant  was 
jniilty  of  repeated  and  extreme  cruelty  to  her 
directly  and  also  by  consorting  with  lewd 
women.  Upon  the  hearing  she  offered  no  evi- 
dence to  sustain  the  latter  charge,  which  was 
manifestly  abandoned.  No  acts  of  personal 
violence  are  charged  or  claimed. 

Defendant's  answer  makes  direct  denial 
of  all  her  charges  of  misconduct,  with  no  re- 
criminating allegations,  and  asks  dismissal 
of  her  bill  of  complaint. 

The  case  was  heard  in  the  Ingham  county 
circuit  court  in  chancery  on  pleadings  and 
proofs  taken  In  open  court,  resulting  in  de- 
nial of  divorce  and  dismissal  of  plaintlfTs 
bilL  She  nrges  on  appeal  that  her  evidence 
establishing  the  essential  facts  of  repeated 
and  extreme  cruelty  Is  unlmpeacbed  and 
practically  imdlsputed,  which  entitled  her  of 
legal  right  to  the  relief  asked,  and  the  trial 
court  erred  in  arbitrarily  Ignoring  the  same. 

The  parties  to  this  suit  were  married  In 
the  dty  of  Mason,  Ingham  county,  on  June  1, 
1910.  Plaintiff  was  then  about  IS  years  of 
age,  and  defendant  six  years  older.  No  spe- 
cial disparity  is  shown  in  their  condition  In 
life,  educational  attainments,  or  social  rank. 
He  was  a  laboring  man,  a  tenant  farmer  In 
the  vicinity  of  Mason,  where  she  lived  with 
her  mother,  who  was  a  widow  with  seven 
children  In  indicated  modest  circumstances. 
Their  married  life  while  together  was  spent 
on  farms  near  Mason  which  he  worked  as  a 
tenant,  the  last  four  years  upon  the  so-called 
Alfred  Clark  farm,  from  where  she  left  him 
on  March  12,  1920. 

In  the  commnnltles  where  they  lived  to- 
gether and  were  known  they  wi)arently  ac- 
quired a  respectable  standing.  None  of  their 
former  neighbors  criticized  their  characters 
or  domestic  relations,  or  spoke  ill  of  them. 
They  are  shown  to  have  partlcli>ated  In  the 
social  events  of  their  communities,  especially 
dances,  which,  as  plaintiff  tells  it,  seem  to 
have  particularly  furnished  the  forum  for 
defendant's  acts  of  extreme  cruelty. 

Defendant  is  shown  to  have  heea  a  hard- 
woi^ing  fanner  attentive  to  Ms  home  and 
tnislness,  who  provided  well  for  his  wife  ac- 
cording to  their  clrcimistance&  Aside  from 
the  charges  of  abusive  language  and  imputa- 
tions of  infidelity,  which  he  denies,  plaintiff 
testifies  to  no  grievance  of  significance 
against  her  husband.  On  cross-examination 
she  replied; 

"I  have  no  podtiTe  evidence  he  was  with 
other  women.  Mr.  Mulkina  has  worked  hard; 
so  far  as  I  know,  be  has  been  attentive  to  busi- 
ness. He  supported  me  as  well  as  most  tenant 
farmers  support  their  wives." 


Alfred  Claik,  an  i^mtently  dlainterestod 
witness  who  owned  the  farm  upon  whidi 
they  spent  the  last  4  years  of  tbcdr  married 
life  together,  and  who  spoke  kindly  of  both, 
stated  he  was  at  their  home  and  aronnd  the 
premises  considerably  while  they  were  there : 
that  plaintiff  at  first  had  a  horse  and  buggy 
and  later  an  automobile  to  drive,  and  Uiey 
hnd  a  "comfortable  home  as  renters";  told 
of  defendant  cheerfully  leaving  his  work  at 
fixing  fence  a  halt  mUe  from  home  to  hitch 
up  the  borse  for  his  wife;  noted  that  she 
seemed  to  be  away  from  home  "quite  a  lot," 
but  he  could  not  say  how  much;  regarded 
defendant  as  an  Industrious,  hard-working 
man,  and  thought  he  treated  his  wife  "well 
as  any  man." 

Plaintiff's  grounds  of  divorce,  which  she 
stated  strongest  in  general  terms  without 
specifications,  can  perhaps  best  be  outlined 
in  her  own  language  at  commencement  of  her 
direct  examination  as  follows: 

"He  was  always  accusing  me  of  things  I 
was  not  guilty  of.  I  took  it  he  was  jealous. 
He  said  he  was  not,  but  I  never  went  to  town 
or  anywhere  but  what  I  was  accused  of  doing 
something  wrong.  He  kept  up  those  ground- 
less accusations  until  our  final  separation.  He 
was  that  way  all  through  our  married  life.  It 
was  never  one  person,  but  every  man  that 
looked  at  me.  He  was  always  thinking  of 
something  wrong.  He  never  bad  any  occasion 
for  accosing  me  wrongfully  as  he  did  do." 

As  the  law  is  not  satisfied  with  generali- 
zations, evidence  of  specific  facts  and  circum- 
stances was  essential  to  establish  her  case, 
and  she  was  particularly  interrogated  along 
that  line  by  her  own  and  defendant's  counsel. 
While  most  ready  with  her  accusing  general- 
izations, she  was  able  to  recall  and  relate  but 
three  claimed  Instances  of  extrmne  cruelty 
during  the  ten  years  they  lived  together,  two 
of  which  are  charged  In  her  bill  of  complaint, 
and  called  by  her  "about  the  two  worst  occa- 
sions." Both  took  place,  over  two  years  be- 
fore she  left  her  husband,  at  dances  which 
they  attended,  one  In  the  Onondaga  town 
ball  and  <»ie  at  Tompkins  Center.  Defendant 
denies  her  version  of  those  events,  as  to 
which  she  has  the  burden  of  proof,  but,  even 
as  she  tells  them,  bis  language,  while  rep- 
rehensible, does  not  accuse  bes  of  any  act  of 
immorality. 

[1]  They  went  to  the  Onondaga  dance  with 
her  aunt  and  uncle.  His  diarged  extreme 
cruelty  on  that  occasion  arose  over  her  not 
waiting  bis  return  from  getting  shaved  to 
give  him  the  customary  first  dance  due  to  an 
escort,  and  he  found  her  dancing  with  others 
when  be  arrived.  He  was  displeased  about 
It,  and  admittedly  belittled  himself  by  his 
angry  reproaches.  She  testified  he  swore 
aloud  at  her  in  the  presence  of  others  who 
heard  him,  including  her  uncle  and  aunt. 
None  of  them  gave  evidmce  to  support  this 
charge.   He  admitted  the  Incident,  but  denied 
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swearing  at  his  wife;  said  he  "wae  mad 
aboot  It  and  told  her  I  wouldn't  play  second 
fiddle  to  anybody."  Asked  to  repeat  what  he 
said  that  night,  she  re];>lled : 

"Well,  he  said  he  wasn't  going  to  be  second 
and  cursed  and  swore  at  me.  *  *  *  He 
swore  at  me  and  said  I  was  ont  of  nty  place 
and  doing  things  I  shonld  not  do." 

What  he  said,  as  she  related  it,  did  not 
charge  her  with  any  immoral  conduct.  Tak- 
en at  Its  worst,  his  profane  and  foolish  out- 
burst over  her  ignoring  bis  claimed  preroga- 
tlve  soon  blew  over  and  was  apparently  not 
then  regarded  by  either  as  of  serious  signif- 
icance. He  soon  dropped  the  subject  and 
participated  with  her  and  others  In  the  fes- 
tivities of  the  dance  until  it  was  over,  so  far 
as  disclosed.  They  thereafter  lived  and  went 
to  dances  together  as  before  for  two  years 
or  more. 

The  Tompkins  dance  Incident  was  a  similar 
manifestation  by  him  of  silly  Irritation  with 
an  indicated  Jealous  Impulse,  over  the  atten- 
tions shown  his  wife  by  two  young  men  he 
had  not  met,  who  were  introduced  to  her  by 
friends  and  danced  with  her.  His  vulgar  re- 
flections to  her  on  their  conduct  as  she  teUB 
them  were  reprehensible  in  the  extreme,  but 
were  directed  against  them  and  did  not 
charge  her  with  any  infidelity  or  Improper 
conduct,  or  even  with  relegating  him  to  sec- 
ond fiddle. 

The  third  and  last  spedflc  act  of  extreme 
cruelty  while  they  lived  together  which  she 
relates  as  the  culminating  affront  shortly  be- 
fore she  left  him  involved  his  treatment  of 
her  in  the  presence  of  her  mother.  They  at 
that  time  had  an  automobile,  which  she 
drove,  and  was  away  with  it  during  the  day. 
She  tells  the  story  as  follows: 

"He  was  drawing  beans  for  Mr.  Weaver.  He 
told  me  to  call  for  him  at  Weaver's  about  5 
o'clock.  So  I  took  the  machine  and  took  Mrs. 
Weaver  down  to  Mother's,  In  Mason,  then  got 
htuA  to  Weaver's  a  little  after  5,  and  he  comes 
out  to  the  machine.  We  had  the  curtains  on, 
and  be  didn't  know  Mother  was  in  there  on  the 
back  seat,  and  he  says,  'Where  In  hell  have 
yon  been  roaming  around  all  the  afternoon? 
I  thought  you  would  be  here  after  me,'  and 
those  were  his  words,  and  I  was  innocent  of 
wrong." 

Defendant  does  not  deny  this  charge,  but 
seeks  to  excuse  the  Incivility  on  the  ground 
he  was  annoyed  by  the  long  wait  and  did  not 
know  his  mother-in-law  was  there,  to  whom 
Ae  attempted  to  excuse  himself.  The  motner- 
Is-law  said  his  remarks  made  her  feel  bad, 
as  she  thought  be  was  mad  because  she  was 
theni,  but  he  did  not  see  her  when  he  said  it ; 
that  then  she  cried,  and  when  he  saw  her  be 
said,  "Don't  feel  hard,  because  I  didn't  mean 
It- 
Defendant  appears  to  have  been  on  friend- 
ly terms  with  his  mother-in-law,  who  speaks 
kindly  of  taim,  but  gives  a  tragic  account  of 


how  he  "lost  his  bead"  In  one  of  Ills  frantic 
efforts  to  get  his  wife  back  after  she  left  him. 
In  part  as  follows: 

"He  went  to  Jackson  to  work,  and  he  came 
back  and  kept  begging  Flossie  to  live  with 
him.  When  she  told  him  she  would  not  live 
with  him,  he  stooped  down  to  his  suit  case  and 
opened  it  and  took  ont  a  razor,  and  she  jumped 
and  grabbed  him.  She  says,  'For  God's  sake 
don't  do  that!'  And  I  says,  'Jesse,  if  you  are 
going  to  take  your  own  life  or  ours,  for  Qod's 
sake  don't  do  it  in  my  house.'  She  grabbed  the 
razor  and  dropped  it  into  an  open  drawer  and 
ran  out  doors  for  fear  he  would  attempt  his 
life.  We  got  her  back  in  the  house,  and  he 
went  Into  all  shapes  you  can  ImBglnc.  She 
was  frighteDed,  and  he  would  call  ns,  and 
threw  himself  in  all  shapes  you  ever  saw,  and 
showed  himself,  and  then  I  says,  'Jesse,  h«Ip 
me;  help  me  to  get  this  girl  up  before  Bhe 
dies.'  And  he  took  her  in  his  arms  and  helped 
me  to  bring  her  to.  Then  I  says,  'What  were 
yon  going  to  do  with  that  razor?'  And  he  says, 
■My  God.  Mother,  I  have  lost  my  head;  what 
will  I  do?  I  have  lost  my  head.'  That  is  just 
what  he  said  to  me,  and  he  knows  he  did  it, 
and  I  didn't  know  what  to  do.  I  never  saw- 
Jess  never  got  out  of  temper,  never  misused 
her  in  the  world  but  once  outside  this  occur- 
rence, and  that  was  the  time  she  was  telling 
yon  what  took  place  in  the  automobile." 

From  this  It  appears  that  plain BfTs  own 
mother  when  called  by  her  as  a  witness 
against  defendant  gives  him  a  clean  sheet  for 
conjugal  kindness  to  her  daughter  during  the 
ten  years  they  lived  together  with  the  one 
exception  of  getting  mad  and  scolding  her  in 
rather  ungentlemanly  language  because  she 
kept  liiffi  waiting  for  her  at  a  neighbor's  aft- 
er his  day's  work  longer  than  he  liked.  The 
significance  of  her  narrative  of  his  losing  his 
head  in  an  ill-starred  theatrical  demonstra- 
tion with  a  razor  when  his  wife  refused  his 
appeal  for  her  to  return  and  live  with  him 
again  rests  in  the  fact  she  is  not  shown  to, 
have  been  alarmed  for  her  own 'safety,  but' 
"ran  out  of  doors  for  fear  he  would  attempt 
Ills  life^"  after  dropping  the  razor  Into  a  con- 
veniently oi)en  drawer  readily  available  to 
him  had  he  really  meant  business  with  it; 
but  he  promptly  acceded  to  his  mother-in- 
law's  request  to  refrain  from  killing  himself 
or  anybody  else  In  her  house,  helped  her  get 
his  wife  back  into  the  house,  and  in  response 
to  further  appeal  "took  her  in  his  arms  and 
helped  bring  her  to,"  instead  of  helping  her 
to  widowhood,  according  to  his  original  pro- 
gram, as  his  demonstrations  had  led  her  to 
anticipate.  Though  perhaps  disappointing, 
his  conduct  on  that  occasion  cannot  be  legal- 
ly classed  as  extreme  cruelty. 

[2]  Aside  from  her  story  of  these  specific 
Instances  before  she  left  him,  and  another 
coarse  dranonstratlon  of  anger  and  Jealousy 
at  a  dance  after  she  had  refused  to  live  with 
him  and  then  excused  herself  from  accepting 
his  request  for  a  dance,  in  which  his  profan- 
ity was  directed  against  a  man  with  whom 
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he  thought  she  danced  too  often,  hat  case 
rests  on  her  sweeping  generaUtlea.  No  tee- 
timony  Is  given  by  other  witness  l^ally  ap- 
proximating acts  of  extreme  cruelty  by  hlni, 
and  there  la  testimony  by  other  witnesses 
that  be  was  Indolgent,  need  her  well,  and 
was  especially  attoitlTe  and  kind  to  her 
when  sick. 

Other  matters  In  the  case  from  which  It  Is 
olatmed  tnf««nce8  may  be  drawn  and  mo- 
tlTes  Inferred  need  not  be  discussed.  The 
learned  circuit  Judge  who  originally  heard 
the  case  had  these  parties  and  their  wit- 
nesses before  him  with  direct  opportunity  to 
see  and  hear  them,  observe  their  manner  of 
testifying,  apparent  candor  or  lack  of  candcnr, 
and  other  possible  aiding  Incidents  to  correct 
conclusions  from  oral  testimony  not  always 
apparent  from  the  printed  pag&  A  careful 
review  of  this  record  leads  us  to  like  conclu- 
sions, and  we  find  no  occasion  to  disturb  the 
decision  appealed  from. 

The  decree  dismissing  plalntitTs  bill  of 
complaint  Is  attirmed,  without  costs, 


PANQBURN  V.  SIFFORD  et  al.    (No.  94.) 

(Supreme  Court  of  Michigan.    Oct  7,  1&21.) 

1.  Contracts  «s>3l— Writing  not  neoessary,  na- 
leas  required  by  positive  law. 

When  the  minds  of  the  parties  have  m%t, 
when  an  offer  has  been  made  by  one  and  accept- 
ed by  the  other,  a  contract  is  entered  into,  and 
anless  required  by  some  positive  law  it  need 
not  be  reduced  to  writing,  to  be  binding  on  the 
parties. 

2.  Frauds,  statute  of  «3»tl5(4)  — Parchaser 
need  not  sign  memorandam  of  sale^  where 
obligation  simply  to  pay  price. 

Under  Comp.  Laws  1915,  {  11977,  where 
the  purchaser's  obligation  is  simply  to  pay  the 
purchase  price,  the  memorandum  of  a  sale,  to 
bind  the  parties,  need  not  be  signed  by  him. 

3.  Vendor  and  purchaser  «=»  1 87— Provision  for 
forfeiture  of  part  payment  on  failure  to 
pay  balance  held  waived. 

A  provision  in  a  memorandum  of  ssle  of 
land  for  a  forfeiture  of  a  down  payment  if  the 
balance  be  not  paid  within  80  days,  although 
usual  in  all  land  contracts,  is  rarely  enforced, 
nnless  the  contract  Itself  makes  time  the  es- 
sence thereof,  and  was  waived  by  a  vendor, 
where,  with  his  knowledge,  his  agent,  on 
being  advised  that  vendee  was  ready  to  close  the 
deal,  fixed  a  day  after  period  of  time  provided 
had  expired  to  do  so. 
Bird,  J.,  dissenting. 

Ai^eal  from  Circuit  (3ourt,  Cass  County, 
in  Chancery ;  L.  Burget  Des  Volgnes,  Judge. 

Action  by  John  Tj.  Pangbum  against  Floyd 
Slfford  and  another.  Decree  for  plaintiff, 
and  defendants  aiveal.  Modified  and  af- 
firmed. 


Argned  beCofe  SXfflBRSt  C  J.,  and 
MOORE],  WIBST,  F£LIX>WS,  STOMB, 
CiLABK,  BIBO.  and  SHARFE,  JJ. 

James  H.  Kinnane  and  B.  Bruce  Lalng, 
both  of  Dowaglac,  for  appellants. 

Hendryx  ft  Mosler,  «C  Dowaglac;  toe  ap- 
pelleeL 

SHABPB,  J.  [1]  Agreements,  nnlen  ar- 
rived at  by  correE^ondence,  are  the  result  of 
oral  negotiations.  When  the  minds  of  the  par- 
ties have  met,  when  an  offer  has  been  made 
by  one  and  accepted  by  tlie  other,  a  con- 
tract is  thereby  entered  into.  Unless  requir- 
ed by  some  positive  law.  It  need  not  be  reduc- 
ed to  writing  in  Mder  to  be  binding  upon 
the  parties. 

Defendants,  through  Davidson,  their  au- 
thorized agent,  offered  to  sell  the  property  in 
question  to  plaintiff  for  $2,500,  with  a  down 
payment  of  $25  and  balance  within  30  daya 
Plaintiff,  after  examining  the  premises,  ac- 
cepted this  offer  and  paid  the  $26  to  David- 
son. All  the  essentials  of  a  contract  were 
agreed  to.  As  thus  made,  however.  It  is  de- 
clared by  our  statute  of  frauds  (8  CVHnp. 
Laws  1915,  {  11977)  to  be  void  "onlen  the 
contract,  or  some  note  or  memorandum 
thereof,  be  in  writing,  and  signed  by  the  par^ 
ty  by  whom  the  •  •  *  sale  is  to  be  made." 
To  comply  with  this  requirement,  Davidson 
prepared  the  memorandum  in  question  and 
the  defendants  signed  it  On  being  so  noti- 
fied by  Davidson,  the  plaintiff  at  once  took 
steps  to  raise  the  money  to  make  the  addi- 
tional payment  This  fact  was  known  to 
defendants,  as  the  ol&oeiv  of  the  loan  asso- 
ciation visited  the  premises  and  made  an  ap- 
praisal thereof.  Defendants  were  thus  in- 
formed that  plaintiff  regarded  the  transac- 
tion as  a  binding  contract  of  purchase  and 
sale. 

The  defense  rests  on  the  claim  that  plain- 
tiff, not  having  signed  the  memorandum  or 
otherwise  accepted  it  In  writing,  ooold  not 
have  be^i  compelled  to  perform.  In  what 
way  conld  he  relieve  himself  from  doing  sof 
All  that  he  promised  to  do  was  to  pay  money, 
and  there  is  no  law  requiring  such  a  promise 
to  be  In  writing  to  be  enforceabl&  The  writ- 
ing does  not  purport  to  be  an  offer  to  sell 
real  estate,  requiring  acceptance  by  the  pur- 
chaser. It  Is  a  memorandum  of  a  sale 
theretofore  mad&  It  was  prepared  to  meet 
the  requirement  of  the  statute.  The  con- 
tract, as  evidenced  by  the  writing,  was  not 
an  option  agreement  The  $25  was  not  paid 
to  secure  plaintiff  the  option  to  pnndiase  at 
any  time  within  thirty  days;  but  as  stated 
in  the  monorandum,  it  was  "a  part  paytnent 
on  the  property." 

[2]  In  my  opinion,  a  contract,  binding  up- 
on both  parties,  was  consummated  and  could 
be  enforced  by  either  party  against  the  other. 
The  confusion,  if  there  be  such,  in  the  au- 
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thorlUes,  arises  from  the  failure  to  bear  In 
mind  that  there  la  no  statute  on  which 
plaintiff  conld  r^y  as  a  defense  to  a  suit 
broni^t  to  recover  the  balance  of  the  imr- 
cbase  price  In  the  event  of  a  breach  on  his 
part.  A  different  Question  would  be  present- 
ed if  the  memorandum  provided  that  he 
should  execute  a  mortgage  ba<^  for  a  part 
of  the  purchase  price,  as  an  agreement  on 
bis  part  to  do  so  would  be  within  the  re- 
quirement of  the  statute.  The  question  is 
not  a  new  one  in  this  court  We  have  many 
times  held  that  the  omission  of  the  vendee  to 
sign  the  memorandum  does  not  relieve  him 
from  llabiUtgr  to  pay  the  balance  of  the  pur- 
chase price.  A  review  of  these  decisions 
aeems  Justified. 

In  the  early  case  of  Holland  v.  Hoyt,  14 
Mich.  23S,  the  holding  la  well  sUted  In  the 
syllabus  as  follows: 

"There  is  nothing  in  the  statnte  of  frauds 
which  precludes  recovery  for  the  price  of  land 
actnoUy  conveyed,  whether  the  agreement  for 
the  price  is  written  or  verbal." 

In  Scott  v.  Bush,  28  Midi.  420,  12  Am. 
Rep.  311.  It  IB  said: 

"The  law  does  not  require  the  purchaser  to 
sign  the  agreement,  and  he  is  liable,  therefore, 
upon  the  written  contract,  though  his  own  as- 
sent is  verbal." 

In  Bnrtce  t.  "WHbet,  42  Midi.  827,  8  N.  W. 
801,  the  court  said : 

"The  statnte  of  frauds,  as  held  in  Honand  v. 
Hoyt,  14  Mich.  288,  does  not  require  the  agree- 
ment of  a  vendee  to  pay  purchase  money  to  be 
in  writing." 

In  Warden  ▼.  fniliams,  62  Mich.  50,  28 
N.  W.  796,  4  Am.  St  Rep.  814,  the  court 
points  out  the  distinction  wfien  the  purchaser 
is  required  to  do  anything  other  than  to  make 
the  payment  of  money.  If  a  mortgage  is 
to  be  given  back  as  part  of  the  purchase 
money,  this  could  not  be  enforced,  as  it 
Is  within  the  statute,  being  an  agreement  re- 
lating to  lands. 

In  Mull  V.  Smith.  132  Mich.  618.  94  K.  W. 
183,  the  defendant  submitted  the  following 
written  offer: 


"Forty  lacres  for 
Iieaves  balance  9400. 
my  interest  in  place." 


$650.      Mortgage    $26a 
Will  take  cash  $375  isr 


Mull  accepted  this  orally  and  paid  $100 
down.    Smith  signed  the  following: 

"I  agree  to  give  Mr.  E.  M.  Mull  a  warranty 
deed  of  the  Burns  farm  upon  payment  of  $275, 
subject  to  mortgage  of  $260." 

He  also  signed  the  following  recdpt: 

"$100.00. 

"Received  of  B.  M.  Mull  one  hundred  dollars 
to  apply  on  payment  of  Bums  farm." 

Some  time  after  Smith  tendered  Mull  a 
deed  and  demanded  payment  of  the  $275. 
Mull  refused  to  iwy,  and,  assuming  that  the 
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contract  was  void  under  the  statute,  sued  to 
recover  the  $100  paid  by  him.  The  court 
said: 

"Our  statnte  does  not  make  oU  contracts  for 
the  sale  of  land  void.  It  excepts  those  where 
the  contract  itself,  or  some  note  or  memoran- 
dum thereof,  is  in  writing  and  signed  by  the 
vendor.  When  the  contract  itself  is  in  writing 
and  signed  by  both  parties,  the  writing  is  the 
contract  When  the  memorandum  of  the  oral 
contract  is  in  writing  and  signed  by  the  vendor, 
it  is  not  the  contract  but  a  memorandum,  which 
makes  it  binding  upon  him  if  accepted  by  the 
vendee.  This  is  valid  evidence  of  the  con- 
tract •  •  »  Here,  then,  was  a  valid  con- 
tract for  the  sale  of  land.  Defendant  is  proven 
to  have  made  it  by  his  writings  signed  and  de- 
livered. The  plaintiff  is  shown  to  I>e  a  party 
to  it  by  oral  proof  of  his  acceptance  of  defend- 
ant's memoraDda,  and  payment  of  $100  upon 
it  He  cannot  recover  Uie  $100  as  money  paid 
for  his  use." 

This  opinion  la  quoted  from  approvingly  in 
the  recent  case  of  Ogooshevitz  v.  Sampson. 
211  Mich.  180,  178  N.  W.  642. 

The  evllabus  In  Smith  v.  Mathls,  174  Mich. 
262,  140  N.  W.  648,  reads: 

"Having   accepted   the   memorandum   signed 

by  the  vendor,  the  purchaser  was  bound  by  the 
instrument,  even  if  he  did  not,  as  claimed  by  the 
vendor,  sign  the  writing  until  a  later  date." 

In  Bushman  v.  Faltls,  184  Mlcb.  172,  150 
N.  W.  848.  it  was  claimed  that  the  Instru- 
ment lacked  mutuality  and  was  un^iforc» 
able,  because  not  signed  or  accepted  in  writ- 
ing by  the  lesse&    The  court  said: 

"The  failure  of  the  lessee  to  sign  this  instrn- 
ment  it  is  now  conceded,  is  not  material,  and 
no  point  is  made  of  it  by  the  appellant  Smith 
V.  Mathis,  174  Mich.  268.  48  N.  W.  648;  MuU 
V.  Smith.  132  Mich.  618,  »4  N.  W.  183." 

In  Wahsh  v.  Oakman,  199  Mich.  688,  165 
N.  W.  737,  the  menorandnm  was  signed  by 
the  vendor  alona  A  $200  down  payment  was 
made.  The  vendor  filed  a  bill  to  have  the 
contract  declared  Invalid  and  the  record 
thereof  removed  as  a  cloud  on  his  title.  One 
of  the  claims  of  plaintiff  was  thus  stated: 

"Plaintiff  further  claims  that  the  said  paper 
is  merely  an  offer,  which  be  revoked  before  it 
was  accepted  by  said  Oakman;  that  a  check  was 
given  for  the  down  payment  which  was  not 
legal  tender,  and  therefore  no  payment  on  said 
land;  that  said  paper  does  not  satisfy  the  stat- 
nte of  frauds." 

By  cross-bill  the  vendee  asked  specific  per- 
formance; It  was  held  "that  the  contract,  or 
memorandum  .thereof,  was  suffldeut  to  con- 
stitute a  good  and  valid  c<mtract;"  and  spe- 
dflc  performance  was  decreed. 

In  Tattan  ▼.  Bryant  198  Midi.  615,  165 
N.  W.  778,  dted  by  Mr.  Justice  BIRD  as 
sustaining  the  claUu  that  the  agreement  was 
an  option  contract,  the  memorandum  was 
signed  by  both  paitieB.  No  payment  had 
been  made  thereon  until  after  the  vendor  had 
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advlaed  the  vendee  fhat  "the  deal  is  there- 
fore declared  off."  The  holding  that  the 
writing  was  but  an  option  rested  on  the 
language  employed  therein.  It  was  bat  an 
offer  to  sell  on  certain  terms  and  conditions, 
and  these  had  not  been  complied  with  at  the 
time  of  the  withdrawal  of  the  offer  by  the 
vendor.  As  none  of  the  above  cases  was  tn 
any  way  referred  to,  we  apprehend  that  they 
were  not  considered  applicable  to  the  facts 
there  presented. 

The  case  of  Wilkinson  v.  Heavenrl<di,  68 
Mich.  674,  26  N.  W.  139,  65  Am.  Rep.  708, 
in  my  opinion,  is  In  no  way  controlling. 
The  action  was  for  damages  for  breach  of 
a  contract  of  hiring.  It  was  based  on  a 
memorandum  signed  by  the  defendants  only, 
in  which  they  agreed  to  pay  plaintiff  a  stipu- 
lated wage  for  three  years.  As  pointed  out 
by  Mr.  Justice  Stone  tn  Smith  v.  Mathis, 
supra : 

"The  decision  was  based  upon  another  see- 
tion  of  the  statute  of  frauds,  which  requires 
the  writing  to  be  signed  by  the  parties  to  be 
charged  therewith.  We  have  sought  to  show 
that,  in  the  case  of  the  sale  of  real  estate,  the 
statute  only  requires  the  contract  or  memoran- 
dnm  to  be  signed  by  the  vendor." 

HoUingshead  v.  Morris,  172  Mich.  126,  137 
N.  W.  627,  41  L.  R.  A.  (N.  S.)  810,  also  re- 
lied on,  was  decided  on  facts  entirely  differ- 
ent from  those  here  presented.  The  action 
was  brought  for  damages  for  breach  due  to 
the  vendor's  refusal  to  convey.  In  the  opin- 
ion, written  by  Mr.  Justice  Moore,  It  Is  said: 

"There  are  four  Important  facts  that  stand 
ont  nuqueetioned  in  this  case:  First,  that 
the  defendant  had  sold  the  property  to  Mr.  Sha- 
piro before  Mr.  Doying  ever  received  any  com- 
munication from  defendant;  second,  that  no 
written  acceptance  was  shown  to  the  defendant 
before  he  notified  both  Mr.  Keyes  and  Mr.  Hol- 
lingshead  that  he  had  sold  the  property;  third, 
that  no  written  acceptance  was  deUvered  to  him 
or  tendered  to  him  before  he  revoked  his  offer 
to  sell;  fourth,  no  money  was  tendered  to  him, 
to  apply  on  the  contract,  before  he  revoked 
his  offer  to  sell." 

In  disposing  of  the  case  It  was  said: 

"In  the  absence  of  any  payment  by  Mr.  Doy- 
ing, or  the  delivery  of  any  written  acceptance 
signed  by  him,  how  can  it  be  said  Mr.  Doying 
is  bound  to  perform  upon  his  part,  so  as  to 
make  the  contract  mutual?" 

[3]  The  failure  of  the  plaintiff  to  make  the 
additional  payment  within  the  30  days  may 
well  be  said  to  have  been  due  to  the  action 
of  defendants'  agent,  Davidson,  who,  on  be- 
ing advised  withhi  such  time  that  plaintiff 
was  ready  to  close  the  deal,  fixed  Saturday, 
the  day  after  such  time  had  expired,  to  do 
so.  He  sent  word  to  Mr.  Sifford  to  come  to 
his  office  at  that  time,  and,  when  he  did  not 
appear,  telephoned  to  his  house  and  other- 
wise tried  to  find  him.  Mr.  Sifford  was  down 
town,  knew  of  the  arrangement  as  made  by 
Davidson,  but  did  not  go  to  bis  <Ace.    While 


the  writing  provides  for  a  forfeiture  o*f  the 
$26  if  the  balance  be  not  paid  within  the  80 
days,  snch  a  provision  is  usual  in  all  land 
contracts,  but  is  rarely  enforced  unless  the 
contract  itself  makes  time  the  essence  there- 
of. Performance  within  the  time  was  waived 
by  Davidson,  defendants'  agent,  with  Mr. 
Sifford's  knowledge  and  apparent  consent. 
The  binding  ^ect  of  snch  a  waiver  and  the 
mle  of  law  applying  to  such  forfeitures  are 
so  fully  considered  by  Mr.  Justice  Stone  in 
the  recent  case  of  Waller  v.  Lieberman,  214 
Mich.  428,  183  N.  W.  236,  tliat  I  do  not  fur- 
ther discuss  them. 

The  conclusions  reached  by  the  trial  court 
and  the  decree  rendered,  granting  spedflc 
performance,  were  fully  justified  by  the 
proofs. 

The  decree  wHl  be  modified,  by  Inserting 
the  words  "November  1, 1921,"  in  the  place  of 
"ten  days"  in  the  provision  for  payment  and 
delivery  of  deed,  and,  as  thus  modified,  is 
affirmed,  with  costs  to  plalntUf. 

STEERE,  C.  J.,  and  CLARK,  FBIXOWS, 
MOORE,  WIEST,  and  STONE,  JJ„  concur- 
red with  SHARPS,  J. 

BIRD,  J.  (dissenting).  This  bill  was  filed 
by  plaintiff  to  compel  def^idauts  to  convey 
to  him  a  lot  In  the  dty  of  Dowagiac.  The 
trial  court  made  a  decree  enforcing  the  agree- 
ment of  the  parties,  and  defendants  have  ap- 
pealed. 

Defendants  listed  their  house  and  lot  with 
Davidson  A  Van  Antwerp,  real  estate  brok- 
ers, with  instructions  to  sell  the  same  for 
$2,600.  The  offer  coming  to  the  attention  of 
plaintiff,  he  looked  the  premises  over  and  ad- 
vised the  brokers  he  would  purchase  It  for 
that  sum,  and  paid  thereon  $25.  Defendants 
gave  him  the  following  receipt: 

"Dowagiac,  Michigan,  February  18, 1920. 
"Received  of  J.  C.  Pangburn  twenty-five 
($26.00)  dollars  as  part  payment  on  the  prop- 
erty located  at  205  Oak  street,  Dowagiac,  Mich- 
igan, which  I  have  this  day  sold  to  ssid  Pang- 
burn,  through  Davidson  &  Van  Antwerp,  brok- 
ers, for  the  sum  of  twenty-five  hundred  ($2,- 
600)  dollars,  we  to  furnish  abstract  of  clear 
title  and  warranty  deed  within  ddrty  (30)  days. 
Stdd  Pangburn  is  hereby  receipted  to  for  the 
above  twenty-five  ($25)  dollars  as  earnest  mon- 
ey, and  to  apply  on  the  said  twenty-five  hun- 
dred ($2,500)  dollars  purchase;  balance  of 
twenty-four  hundred  and  seventy-five  ($2,475) 
dollars  to  be  paid  on  or  before  thirty  (30)  days, 
or,  if  not  paid,  this  twenty-five  ($25)  dollars 
to  be  forfeited.  Possesaion  to  be  given  on  or 
before  March  20,  1920.  Marie  Sifford. 

"Floyd  Sifford." 

Following  this  the  abstract  was  recertified 
and  arrangements  were  made  by  plaintiff 
j  with  a  local  building  and  loan  association  to 
'  secure  a  portion  of  the  money.  Plaintiff  an- 
I  noimced  to  the  brokers,  before  the  expiration 
I  of  the  30  days,  that  he  was  ready  to  close 
'  fbe  deal.    The  brokers  fixed  March  20th  as 
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the  date  for  exacnttng  tti«  eonveyanee  and 
notified  defendants.  Dtfendant  Floyd  81f- 
ford  went  down  street  Saturday  eTealn«, 
March  20tb,  but  did  not  go  to  ttie  brokers'  of- 
fice. On  Mmday,  March  22d,  plalntUt  dalms 
a  tender  of  $2,475  was  made  by  him  and  a 
deed  demanded.  Defendant  Floyd  SUIord  re- 
plied that  he  could  do  no  business  with  him. 
This  suit  ¥ras  then  begun  to  enforce  the 
agreement.  The  hearing  resulted  In  a  decree 
granting  the  prayer  of  plalnttlTs  bill. 

The  position  of  plaintiff  Is  that  the  parties 
made  an  oral  agreement  for  the  sale  of  the 
premises,  and  that  the  receipt  snbseqaently 
made  was  written  evldoice  of  the  agreement 
which  satisfied  the  statute  of  frauds;  that  the 
deal  was  not  closed  within  the  80  days,  but 
plaintiff  had  announced  his  readiness  to  close 
it  before  the  expiration  of  the  30  days;  that 
Satnrday  evening  was  fixed  by  the  brokers  as 
a  canvenient  time  for  defendant,  as  he  was 
employed  in  the  store  plant 

Defendants  argue  that  the  agreement  was 
nothing  more  than  an  option  given  by  de- 
fendants, that  It  was  not  accepted  and  pcdd 
for  within  the  time  specified  in  the  agree- 
ment, and  therefore  no  rights  accrued  to  the 
plaintiff  thereunder. 

1.  There  is  considerable  discussion  between 
connsti  whether  the  agreement  was  a  con- 
tract for  the  sale  of  the  premises  or  an  op- 
tion. It  is  tme  there  is  more  or  less  lan- 
guage made  use  of  in  the  receipt,  which 
is  more  siii table  to  a  contract  than  to  an  op- 
tion; but  the  real  test  by  which  it  must  be 
determined  is  whether  both  parties  are  bound 
by  the  agreement;  whether  there  is  a  mutual- 
ity of  contract  If  defendants  were  obliged 
to  sell  and  plaintiff  to  buy,  then  it  is  a  con- 
tract The  receipt  was  not  signed  by  plain- 
tiff. Therefore  we  conclude  that  he  could 
purchase  the  premises  or  not,  as  he  saw  fit. 
Gills  makes  the  agreement  'h  unilateral  option 
contract  This  Is  made  plain  by  the  recent 
case  of  Tattan  t.  Bryant  198  Mich.  61S,  165 
N .  W.  778. 

2.  The  question  then  arises  whether  the 
trnQateral  contract  ever  became  a  bilateral 
contract  FlaintUTs  testimony  shows  that  he 
accepted  the  option  orally,  but  is  this  enough 
to  convert  the  option  into  a  contract  which 
would  bind  both  parties?  It  appears  to  bo 
settied  in  this  state  that,  to  convert  an  option 
for  the  purctiase  of  real  estate  into  a  bilat- 
eral contract,  one  of  two  things  must  be  done: 
Either  the  consideration  must  be  paid,  or  a 
written  acceptance  most  be  made.  This 
question  is  discussed  at  some  length  in  27 
B.  a  Ifc  327.    It  is  there  said  in  part: 

"According  to  the  view  taken  in  some  cases, 
where  a  general  written  offer  to  sell  land  is 
made,  the  acceptanee  of  the  offer,  to  render 
the  contract  binduig  on  the  vendor,  must  be  ei- 
ther in  writing,  so  at  to  render  the  purchaser 
•object  nnder  the  statute  of  frauds  to  an  ac- 
tion for  its  enforcement,  or  the  acceptance 
mast  be  accompanied  with  a  tender  of  the  par* 


dase  money,  where  the  terms  of  the  offer  re- 
quire cash  payment  as  a  mere  promise,  wliich 
cannot  be  enforced  either  at  law  or  in  equity, 
ia  not  a  sufficient  consideration  for  the  promise 
of  the  vendor  to  convey.  In  other  cases,  how- 
ever, it  is  held  that  unless  the  ofFer  requires 
a  written  acceptance  or  the  payment  nf  the 
purchase  money  at  the  time  of  the  acceptance, 
an  oral  acceptance  is  sufficient  in  so  far  as  the 
liability  of  tiie  vendor  is  concerned,  especially 
if  no  objection  to  the  form  of  the  acceptance 
is  made  by  the  vendor." 

This  court  has  gone  along  wltii  the  first 
class  mentioned  in  the  foregoing,  as  will  be 
seen  by  an  examination  of  Wilkinson  v. 
Heavenrlch,  58  Mich.  674,  26  N.  W.  139,  65 
Am.  Bep.  708.  The  variance  on  the  question 
in  the  courts  is  mentioned  by  Mr.  Justice 
Ghamplin,  who  wrote  the  opinion,  and  cases 
are  dted  by  blm  sapportlng  eadi  rule.  His 
omclnslon  is  as  follows: 

"I  shall  not  attempt  a  recondliation,  where 
reconciliation  is  impossible;  bat  as  the  ques- 
tion ia  new  in  this  state,  the  court  is  left  to 
adopt  such  view  as  appears  to  rest  upon  prin- 
ciple. It  is  a  general  principle  in  the  law  of 
contracts,  but  not  without  exception,  that  an 
agreement  entered  into  between  parties  com- 
petent to  contract  in  order  to  be  binding,  must 
be  mutual;  and  this  is  especially  so  when  the 
consideration  consists  of  mutual  promises.  In 
such  cases,  if  it  appears  that  the  one  party 
never  was  bound  on  his  part  to  do  the  act 
which  forms  the  consideration  for  the  promise 
of  the  other,  the  agreement  is  void  for  want  of 
mutuality.  Hopkins  v.  Logan,  6  M.  &  W.  241; 
Dorsey  v.  Packwood,  12  How.  (U.  S.)  126; 
Ewins  V.  Gordon,  40  N.  H.  444;  Hoddesdon 
Gas  Co.  V.  Haselwood,  6  C.  B.  (N.  S.)  239; 
Sonch  V.  Strawbridge,  2  M.,  G.  &  S.  808;  Csl- 
lis  V.  Bothamly,  7  Wkly.  B.  87;  Sykes  v.  Dixon, 
9  Ad.  &  El.  683;  Addison  oa  Contracts,  |  18; 
Parsons  on  Oontracte,  449;  Utica,  etc,  R.  Co. 
V.  Brickerhoff,  21  Wend.  (N.  Y.)  139  (34  Am. 
Dec.  220):  liester  v.  Jewett  12  Barb.  (N.  X.) 
602." 

In  HoUlngshead  t.  Morris,  172  Mich.  126, 
187  N.  W.  527,  41  U  B.  A.  (N.  8.)  810,  a  30- 
day  option  was  given  In  writing  by  defend- 
ant Merris  on  certain  Toledo  real  estate. 
The  optionee,  Doying,  Indorsed  bis  acceptance 
in  writing  on  the  option,  and  the  fact  that 
he  bad  done  so  was  communicated  to  defend- 
ant Morris  by  telephone,  but  the  written  ac- 
ceptance was  never  delivered  to  Morris,  and 
he  never  saw  it  until  after  suit  was  begun. 
Morris  replied  to  Doying  that  he  had  sold 
the  property.  Suit  for  specific  performance 
was  begun,  and  the  question  was  raised 
whether  the  option  had  ever  been  legally  ac- 
cepted. It  was  held  that  no  legal  acceptance 
of  the  option  had  been  made,  because  there 
was  neither  an  acceptance  in  writing  nor  a 
payment  of  the  consideration.  The  case  of 
Wilkinson  v.  Heavenrich,  supra,  was  cited 
and  quoted  from. 

James,  in  his  work  on  Options,  discusses 
the  question  and  notes  th«  division  of  the 
state  courts  on  the  question.   He  places  Midi* 
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igan  among  tbose  atates  that  hold  that  It  la 
necessary  to  pay  the  consideration  or  accept 
the  option  tn  writing,  and  cites  the  cases  of 
Wilkinson  v.  Heavenrlch,  snpra;  Goodspeed 
V.  Wlard  Plow  Co.,  45  Mich.  322,  7  N.  W.  902; 
Solomon  Mler  Co.  y.  Hadden,  148  Mich.  488, 
111  N.  W.  1040, 118  Am.  St  Hep.  586, 12  Ann. 
Cas.  88.  James  on  Option  Contracts,  S  415. 
3.  It  Is  conceded  In  the  Instant  case  that 
no'  written  acceptance  of  the  option  was 
made.  It  is  claimed,  however,  that  a  tender 
was  made  of  the  consideration  on  March 
22d.  The  circumstances  of  the  tender  were 
testified  to  ty  Mr.  Davidson,  a£  follows: 

"Q.  Up  to  that  time  you  bad  never  tendered 
any  money?  A.  No,  sir.  Why,  I  told  him  there 
we  were  all  ready,  which  we  were — all  ready. 
We  had  the  money  up  there  in  the  office. 

"Q.  Did  you  ever  tender  any  money  at  any 
time?    A.  Yes,  sir. 

"Q.  Did  you  ever  exhibit  any  money?  A.  I 
did  not  lay  it  out  and  count  it  oat  to  hUn. 

"Q.  Did  you  hold  it  up?  A.  I  had  a  roll  In 
my  hands  lilce  that,  and  aaye,  'We  are  ready  to 
settle  with  yon.' 

"Q.  You  had  then  the  $2,476,  did  yon?  A.  I 
had  |800  in  money  and  the  Loan  Company's 
checic  for  the  balance  of  $1,700. 

"Q.  From  whom  did  you  get  the  check?  A. 
Mr.  Bilderback. 

"Q.  It  was  not  caahed?    A.  No,  sir. 

"Q.  This  was  about  Wednesday?  A.  I  should 
think  BO. 

**Q.  When  you  came  up  there  to  make  that 
tender,  it  was  for  the  purpose  of  compelling 
Slfford  to  go  through  with  the  deal,  wasnt  it? 
A.  Why,  give  him  the  opportunity,  anyway.' 

This  testimony  falls  short  of  showing  a 
legal  tender. .  It  shows  that  Davidson  had 
only  $800  In  currency  and  had  a  check  for 
the  balance,  and  does  not  even  show  that  the 
check  was  Indorsed  to  the  defendant  If 
plalntlft  desired  to  make  an  effective  tender, 
he  should  have  tendered  money,  as  that  la  the 
sole  medium  of  payment  (28  R.  C.  L.  636); 
the  general  rtde  being  that,  where  a  sum  of 
HMmey  la  to  be  paid,  a  tender  by  check, 
either  simple  or  certified,  is  not  a  sufficient 
legal  tender,  the  reason  assigned  therefor 
being  that  a  check  Is  not  lawful  money  (Hall 
v.  Appel,  67  Conn.  585,  35'AtL  824;  Neal  v. 
Flnley.  186  Ky.  346,  124  S.  W.  348;  Collier 
V.  White,  67  Miss.  133,  6  South.  618;  Sharp  v. 
Todd.  88  N.  J.  Eq.  824). 

We  think  the  testimony  as  a  whole  falls 
to  show  that  there  was  any  consideration 
paid  or  that  the  option  was  accepted  In  writ- 
ing. Under  these  circumstances,  we  must 
hold  that  there  was  no  act  upon  the  part  of 
the  plaintiff  which  converted  the  unUateral 
c(mtract  Into  a  bilateral  contract,  and  there- 
fore, under  the  rule  established  in  this  state, 
the  contract  was  not  enforceable,  because  not 
mutually  binding. 

There  is  still  the  further  question  as  to 
whether  what  was  done  was  done  within  the 


life  of  the  option;  but  In  view  of  oar  condn- 
sion  on  the  main  question  this  becomes  im- 
material and  will  not  be  discussed. 

The  decree  must  be  reversed,  and  the  Mil 
dismissed,  with  costs  to  the  defendant 


CITY  OF  DETROIT  v.  DETROIT  UNITED 
RY.     (No.  21.) 

(Supreme  Court  of  Michigan.    Oct  8,  1^1.) 

1.  Strtot  railroads  «=»28(2)— Omter  aathor- 
■zed  on  oxplrKtIoa  of  franchise. 

The  common  council  of  Detroit  under  the 
charter  of  the  city  has  power  to  exercise  con- 
trol over  the  use  of  its  streets,  and  to  direct 
institution  of  suit  to  oust  a  street  railway  com- 
pany from  the  streets  as  to  which  its  fran- 
chises from  the  dty  had  expired. 

2.  Munioipal  corporations  4s>8&— Direction  by 
common  council  of  suit  to  oust  street  railwi^r 
administrative,  and  so  properly  by  "resoln- 
tlon";  "ordlnanoe." 

Action  by  the  dty  councQ  of  Detroit, 
amounting  merely  to  a  direction  to  the  corpora- 
tion counsel  to  Institute  suit  to  oust  a  street 
railway  company  from  streets  as  to  wliich  its 
franchises  had  expired,  is  an  ezerdse  of  ad- 
ministrative power,  rather  than  of  legislative 
power,  no  declaration  by  the  conndl  being  nec- 
essary to  terminate  any  rights,  and  so,  under 
the  dty  charter,  need  not  be  by  "ordinance,"  a 
permanent  continuing  regulation,  but  is  proper- 
ly exercised  by  a  "resolution,"  an  act  of  a  tem- 
porary character,  not  prescribing  a  permanent 
rule  of  government 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ordi- 
nance; Resolution.] 

3.  Municipal  oorporatlons  «=9ll6— Reaolutlon 
for  suit  to  oust  railway  not  pspeaiod  by  ordi- 
nance aa  to  fares. 

Resolution  of  Detroit  common  conndl,  di- 
recting suit  by  corporation  counsel  to  oust  a 
street  railway  company  from  stoeets  as  to 
which  its  francMses  had  expired,  was  not  re- 
pealed by  ordinance  adopted  at  same  sessioD 
fixing  maximum  car  fares. 

Appeal  from  CJlrcult  C3onrt,  Wayne  County, 
In  Chancery;  Harry  J.  Dingeman,  Judge. 

Suit  by  the  dty  of  Detroit  against  the  De- 
troit United  Railway  to  oust  it  from  streets 
as  to  which  its  franchises  had  expired. 
F1:om  an  order  denying  a  motioB  to  dismiss, 
defendant  appeals.    Affirmed. 

Argued  before  STEERB,  O.  J.,  and 
MOORE,  FELLOWS,  WIEST,  STONE, 
CLARK,  BIRD,  and  SHARPE,  JJ. 

Donnelly,  Hally,  Lyster  &  Munro,  of  De- 
troit (Stevenson,  (Carpenter,  Butzel  &  Backus 
and  Hinton  E.  Spalding,  all  of  Detroit,  of 
counsel),  for  appellant. 

Clarence  E.  Wilcox,  Corp.  Counsel,  of  De- 
troit, for  appellee. 


€=9For  other  cases  see  same  topic  and  KEY-NUMBER  la  all  Kejr-Numbered  Digests  and  Indaxw 
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STONE,  X  This  case  is  in  this  court  upon 
the  appeal  of  the  defendant  from  an  order 
denying  a  motion  to  dismiss  the  case.  After 
spending  much  time  in  the  examination  and 
consideration  of  the  numerous  provisions  of 
the  charter  of  the  city  of  Detroit,  the  action 
of  the  council,  and  the  authorities  Involved, 
We  liave  reached  the  conclutdon  that  the 
learned  circuit  judge  made  a  proper  disposi- 
tion of  the  case.  We  here  Insert  his  opinion 
as  follows: 

"On  July  80,  1918»  the  following  reaolution 
was  introduced  in  the  common  council  of  the 
dty  of  Detroit  by  Alderman  Bradley: 
- ' "  'Besolved,  tbat  the  corporation  counsel  ba 
and  is  hereby  instructed  to  institute  proceed- 
ings forthwith  for  the  purpose  of  securing 
judgment  of  ouster  against  the  Detroit  United 
Hallway  in  all  streets  or  parts  of  streets  where 
its  franchises  have  expired,  in  accordance  with 
a  decision  of  the  Fort  Street  Case;  and  further, 

"  'Resolved,  that  Richard  I.  Lawson,  who  suc- 
cessfully fought  the  Fort  Street  Case  for  the 
city  of  Detroit,  be  retained  as  special  counsel 
(or  the  city  to  prosecute  the  aforesaid  legal  pro- 
ceedings.' 

"Referred  to  committee  on  public  utilities. 

"On  August  6th,  the  committee  on  public  util- 
ities reported  favorably  on  the  resolution,  ex- 
cepting as  to  the  employment  of  special  coun- 
sel, which  was  left  to  the  judgment  of  the 
corporation  counsel.  This  report  was  unani- 
mously adopted  by  the  common  coundl  on 
August  6,  191& 

"On  August  9th,  at  a  special  meeting,  the 
following  resolution  was  adopted  by  the  com- 
mon council: 

"By  Alderman  Ollnnan: 

"  'Whereas,  the  street  railway  franchise  of 
the  Detroit  United  Railway,  or  its  predecessor 
in  title,  and  the  right  to  operate  street  rail* 
ways  upon  the  following  streets  and  portions 
of  streets  in  the  city  of  Detroit  have  expired 
by  limitation:  (Here  follows  description  of 
streets  the  same  as  set  forth  in  biU  of  com- 
plaint.) 

"  "Whereas,  the  said  Detroit  United  Railway, 
by  reason  of  its  'continued  occupancy  of  the 
streets  of  the  city  of  Detroit,  after  the  expira- 
tion of  its  franchises,  has  become,  and  is  a  tres- 
passer, and  it  has  thereby  created,  committed 
and  continued  a  nuisance  in  the  said  streets 
of  the  dty  of  Detroit,  which  may  be  abated  at 
any  time  by  the  properly  constituted  legal  au- 
thorities of  said  dty,  and  if  it  continues  to 
occupy  and  operate  cars  upon  said  streets  upon 
whidt  it  has  no  rights  or  privileges,  such  oc- 
cnpancy  and  operation  is  by  the  sufEerance  of 
the  dty  of  Detroit,  and  subject  to  the  legal 
Impositions  and  restrictions  of  the  dty  of  De- 
troit by  reason  thereof: 

"  'Now,  therefore,  be  it  resolved,  and  the 
common  council  of  the  dty  of  Detroit  espedal- 
^  declare,  tbat  all  right  and  title  on  the  part 
of  the  Detroit  United  Bailwsy  to  such  franchis- 
es and  tracks  maintained  thereunder,  in  the  said 
streets  above  mentioned  wherein  the  franchis- 
es have  terminsted  by  limitation,  are  occupied 
and  operated  by  the  said  Detroit  United  Rail- 
way by  sufferance  only,  and  without  the  ex- 
press or  implied  consent  of  the  dty  of  Detroit. 

"  'And  it  is  further  resolved,  that  the  said 
dty  of  Detroit,  through  its  legally  constituted 
officers,  take  inunediate  steps  to  terminate  the 
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rights  of  the  Detroit  United  BaOway  therein, 
and  pending  such  action  impose  proper  legal 
and  reasonable  restrictions  and  impositions 
upon  the  said  Detroit  United  Railway  by  rea- 
son thereof. 

"  'Be  it  further  resolved,  that  the  corpora- 
tion counsel  be  instructed  to  take  immediate 
steps  to  enforce  the  rights  of  the  dty  of  De- 
troit in  regard  to  such  streets,  wherein  sudi 
franchises  have  expired  by  limitation  and  re- 
possess itself  of  the  same.' " 

"Immediately  following  the  adoption  of  the 
last  foregoing  resolution  the  coundl  adopted 
an  ordinance  commonly  known  as  the  'Kronk 
Ordinance.'  By  this  ordinance  it  was  sought 
to  fix  and  establish  maximum  rates  of  fare 
which  could  be  charged  by  any  one  operating  a 
street  railway  in  Detroit,  the  fare  being  fixed 
at  5  cents,  or  six  tickets  for  2S  cents,  with 
universal  transfers,  and  covered  franchise  as 
well  as  nonfranchise  lines.  It  also  provided 
for  the  sale  and  use  of  eight  tickets  for  25 
cents  daring  certain  hours  of  the  day,  common- 
ly known  as  workingmen's  tickets.  The  valid- 
ity of  this  ordinance  was  questioned  by  the  fil- 
ing of  a  bill  seeking  an  injunction  in  the  Dis- 
trict Court  of  the  United  States  for  the  Eastern 
District  of  Michigan.  A  demurrer  was  filed  to 
the  bill.  The  court  upon  the  hearing  denied  the 
application  for  injunction  and  dismissed  the  bill 
of  complaint.  Upon  review,  the  Supreme  Court 
of  the  United  States  reversed  the  judgment  of 
the  District  Court.  In  determining  the  mat- 
ter upon  review,  the  Supreme  Court  was  bound 
to  take  the  allegations  of  the  bill  as  true,  and 
held  that  these  allegations,  for  the  purpose  of 
the  demurrer,  snffldently  alleged  violation  of 
the  Constitution  of  the  United  States,  by  the 
passage  and  enforcement  of  the  ordinance.  It 
therefore  ordered  the  District  Court  to  hear 
the  application  for  the  temporary  injunction, 
and  to  proceed  to  hearing  and  determination  of 
the  case  upon  the  merits.  On  August  27,  1918, 
following  the  instructions  contained  in  said 
resolutions  of  Augrnst  6  and  August  9,  the 
corporation  counsel  instituted  the  present  suit, 
alleging  tbat  by  reason  of  the  expiration  of 
franchises  in  the  streets  named,  the  right  of 
the  company  to  occupy  same  had  ceased,  but 
tbat  the  company  continued  to  occupy  the 
streets  under  the  claim  that  the  public  conven- 
ience required  it  to  continue  its  operation,  and 
disputed  the  right  of  the  dty  to  control  it. 

"The  case  is  now  before  the  court  on  a  mo- 
tion to  dismiss,  and  the  questions  presented 
were  summarized  on  the  argument  as  follows: 
(1)  Has  the  common  coundl  power  under  the 
charter,  to  exerdse  control  over  the  use  of 
the  streets  of  the  dty?  (2)  Should  the  au- 
thority of  the  present  suit  have  been  by  ordi- 
nance, and  not  by  resolution?  (3)  Was  the 
resolution,  if  valid,  repealed  by  the  passage  of 
the  Kronk  ordinance? 

"1.  Has  the  common  coundl  control  over  the 
use  of  the  streets  of  the  city?  In  other  words, 
has  the  council  control  over  who  shall  use  or 
occupy  the  streets  of  the  dty?  Section  28, 
artide  8,  of  the  Constitution  provides:  'No 
person,  partnership,  assodation  or  corpora- 
tion operating  a  public  utility  shall  have  the 
right  to  the  use  of  the  highways,  streets,  alleys 
or  other  public  places  of  any  city,  village  or 
township  for  wires,  poles,  pipes,  tracks  or  con- 
duits without  the  consent  of  the  duly  constitut- 
ed authorities  of  such  dty,  village  or  town- 
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ship;  nor  to  transact  a  local  busineu  therein, 
wiOiOTit  first  obtaining  a  franchise  therefor 
from  such  dty,  villatre  or  township.  The  right 
of  all  dties,  villages  and  townships  to  the  rea- 
sonable control  of  their  streets,  alleys  and  pub- 
lic places  is  hereby  reserved  to  such  cities,  vil- 
lages and  townships.' 

"Section  12  (g),  page  21,  of  the  Bevlsed 
Charter  provides:  To  provide  {or  the  manage- 
ment and  control  of  all  property,  including 
streets,  alleys  and  other  pnUic  places,  belong- 
ing to  the  city,  dedicated  to  its  use,  or  nnder 
its  jurisdiction;  to  make  provision  for  its  pro- 
tection, preservation  and  improvement;  and  to 
authorize  the  construction  of  public  buildings, 
buildings  for  public  assemblages  and  neces- 
sary works  of  public  improvement.' 

"Section  1,  page  139.  Public  UtiUties:  The 
common  council  shall  have  the  general  control 
of  all  persons,  partnerships,  associations  or 
corporations  operating  within  the  city  any  pub- 
lic utility  on,  above  or  beneath  the  surface  of 
the  highways,  streets,  alleys  and  other  public 
places  for  wires,  poies,  pipes,  tracks  or  eon- 
duits.' 

"A  general  right  to  control  would  include  the 
right  to  control  the  use,  and  under  the  provi- 
sions quoted,  the  local  authorities  may  con- 
trol within  reason,  the  use  of  their  streets  for 
any  purpose  whatsoever,  not  inconsistent  with 
the  state  law.  Such  a  right  probably  exists 
under  the  police  power  without  any  express 
authorization.  Peoide  y.  McOraw,  184  Mich. 
233,  150  N.  W.  836;  Brennan  v.  Becorder  of 
Detroit,  207  Mich.  35,  178  N.  W.  611:  People 
▼.  D.  U.  R.,  207  Mich.  148,  173  N.  W.  896. 

"2.  Was  the  authority  to  institute  this  suit 
required  to  be  expressed  by  an  ordinance  rather 
than  by  resolution?  The  answer  turns  upon 
the  question  whether  the  substance  of  the  res- 
olution was  legislative  or  administrative  in 
its  character.  Under  the  decision  of  the  Su- 
preme Court  of  the  state  of  Michigan,  in  the 
so-called  Fort  Street  Case  (Detroit  v.  Detroit 
United  Ry.)  172  Mich.  136,  137  N.  W.  645,  the 
court  found  that  the  Detroit  United  Railway 
was  a  continuing  trespasser  in  the  street 
where  ita  franchise  has  expired.  This  case  was 
reviewed  and  affirmed  by  the  Supreme  Court 
of  the  United  States.  229  U.  S.  39,  83  Sup.  Ct. 
697,  67  L.  Ed.  1056.  I  do  not  believe  any  offi- 
cial declaration  of  the  common  council  was 
necessary  to  terminate  the  claimed  rights  of 
the  Detroit  United  Railway  upon  these  lines 
where  its  franchise  expired.  It  was  only  nec- 
essary to  institute  proper  judicial  proceedings 
for  the  purpose  of  securing  a  removal  from  the 
streets  of  the  property  of  the  company.  In 
other  words,  it  was  only  necessary  that  the 
council  direct  the  performance  of  an  adminis- 
trative act  by  an  administrative  official,  name- 
ly, the  corporation  counsel,  and  this  certainly 
could  be  done  by  resolution.  Common  OonncU 
V.  Engel,  207  Mich.  106,  173  N.  W.  647.  The 
resolution  passed  by  the  council  is,  in  my 
judgment,  nothing  more  or  less  than  a  recital 
of  the  past  expiration  of  franchise  rights.  I 
think  the  language  of  the  resolution  should 
be  interpreted  as  merely  a  recital  of  past 
occurrences  and  the  existing  conditions,  rather 
than  as  an  affirmative  declaration  of  the  coun- 
cil terminating  a  tiien  existing  right.  If  it  is 
so  construed,  the  resolution  is  nothing  more 
or  less  than  a  direction  to  the  corporation 
counsel  to  Institute  necessary  judicial  pro- 
ceedings on  behalf  of-  the  citr. 


"3.  Did  the  Kronk  ordinance  rescind  the 
resolutions  of  Angust  6th  and  August  0th? 
No  provision  in  the  ordinance  expresses  any  in- 
tention of  repealing  or  rescinding  the  resolu- 
tions. Any  such  result  would  have  to  follow  as 
a  matter  of  implication.  Any  ambiguity  or  doubt 
arising  out  of  the  terms  used  by  the  Legislature 
must  I>e  resolved  in  favor  of  the  public.  (Sty 
of  Detroit  v.  Detroit  United  Railway,  172  Mich. 
153,  137  N.  W.  645.  There  is  serious  doubt 
whether  the  Kronk  ordinance  is  valid,  in  view 
of  the  cases  of  dty  of  Kalamazoo  v.  Circuit 
Judge,  200  Mich.  146,  166  N.  W.  998;  Traverse 
City  ▼.  Railroad  Commission,  202  Mich.  675, 
168  N.  W.  481,  and  City  of  Kalamazoo  v.  Titus, 
208  Mich.  262,  176  N.  W.  480.  Whether  the 
ordinance  be  valid  or  invalid,  the  answer  to 
the  question  presented,  it  seems  to  me,  resolves 
itselt  into  one  of  intent.  What  was  the  inten- 
tion of  the  legislative  body  in  adopting  the 
resolutions  of  August  6th  and  August  0th,  the 
latter  being  immediately  followed  by  the  Kronk 
ordinance?  The  resolution  of  August  9th,  which 
is  controlling  in  so  far  as  it  modifies  the  earlier 
one  of  August  etb,  clearly  shows  the  intention 
of  the  council  to  have  been  that  steps  be  taken 
to  terminate  defendant's  rights  in  the  streets 
where  the  franchises  had  expired,  'and  pending 
such  action'  that  proper  legal  and  reasonable 
restrictions  and  impositions  be  imposed.  This 
resolution  was  immediately  followed  by  the 
enactment  of  the  Kronk  ordinance,  by  which  it 
was  sought  to  impose  restrictions  in  the  use 
of  the  streets  by  15xing  the  maximum  rate  of 
fare,  etc.  The  council  had  the  right  to  as- 
sume that  a  year  or  more  would  probably 
elapse  before  such  ouster  proceedings,  if  begun 
immediately,  could  be  heard  and  finally  termi- 
nated in  the  courts,  and  it  extended  to  the  rafi- 
way  company,  whose  rights  in  the  streets  had 
expired,  the  privilege  of  remaining  there  and 
operating  its  raflway  aystem,  pending  each  de- 
termination of  the  contemplated  proceedings, 
upon  the  terms  prescribed  by  the  ordinance. 
There  is  nothing  InconsiBtent  in  the  position 
taken  by  the  coundl  in  this  respect.  It  is  true 
that  the  language  of  the  United  States  Supreme 
Court,  in  the  case  of  Detroit  United  Railway  v. 
City  of  Detroit,  248  U.  S.  429,  89  Sup.  Ct  161, 
63  li.  Ed.  841,  would  indicate  that  the  passage 
of  the  Kronk  ordinance  was  a  new  grant  of 
power  to  the  defendant  to  occupy  the  streets 
and  operate  its  railway  system.  It  must  be 
borne  in  mind,  uowever,  that  the  only  question 
before  that  court  was  whether  the  ordinance 
violated  the  federal  Constitution.  The  United 
States  Supreme  Court  did  not  have  before  it 
the  resolution  of  August  9th,  which  indicates 
that  it  was  intended  by  the  council  that  what- 
ever rights  were  conferred  by  the  adoption  of 
the  Kronk  ordinance  sbouM  continue  pending 
the  determination  of  the  ouster  proceedings. 
The  motion  to  dismiss  is  denied." 

[1]  1.  Bat  little  need  be  Mid  further  upon 
the  first  proposition.  In  our  opinion  the 
question  presented  is  fully  answered  in  the 
ao-called  Fort  Street  opinion  (172  Mich,  at 
page  168,  137  N.  W.  664): 

"The  conclusion  to  be  drawn  from  our  deter- 
mination of  the  different  propositions  discussed 
is  that  the  contractual  relations  between  these 
parties  ended  upon  the  expiration  of  the  fran- 
chises, and  all  righta  in  the  defendant  company 
to  occupy  the  tity  streets,  and  maintain  and 
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operate  a  atreet  raflway  thereon,  then  termi- 
nated, and  defendant  thereafter  became  a  tres- 
passer; tnat  complainant  has  the  absolute  and 
nnqnestioned  right  at  any  time  to  compel  the 
defendant  company  to  vacate  the  streets  upon 
which  these  franchises  have  expired,  and  to 
require  it  to  remove  Ita  property  therefrom 
within  a  reasonable  time,  and,  if  necessary  for 
that  parpose,  to  enforce  its  rights  by  a  writ 
of  assistance  from  tUa  court" 

[21  2.  Was  the  procedure  by  reaolntlon  in 
accordance  with  the  requirements  of  the 
charter?  Under  section  11  (page  20  of  the 
Revised  Charter)  It  is  provided  that  the 
powers  and  duties  of  the  council  shall  be  both 
legislative  and  administrative  in  character. 
Under  section  17,  page  24,  It  is  provided 
that: 

"All  matters  of  legislation  shall  be  presented, 
considered  and  enacted  by  the  couacil  in  the 
(om  «f  ordinance*." 

Section  10  of  chapter  2  of  the  game  title 
permits  the  electors  of  the  dtr  to  force  to  a 
popular  vote  substantially  any  ordinance 
passed  by  the  c(»nmon  council.  It  is  this  right 
of  referendnm  that  defendant  claims  It 
sbonld  liave  the  right  to  invoke,  which  does 
not  apply  to  a  resolution.  Section  12,  at  page 
20,  provides  that  the  legislative  powers  and 
duties  of  the  councU  shall  be  as  follows: 

"(g)  To  provide  for  the  management  and 
control  of  all  property,  including  streets,  alleys 
and  other  public  places,  belonging  to  the  d^, 
dedicated  to  its  use,  or  under  its  jurisdiction; 
to  make  provision  for  its  protection,  preserva- 
tion, and  improvement;  and  to  anthorixe  the 
construction  of  public  buildings,  buildings  for 
public  assemblages  and  necessary  works  of 
public  improvement." 

This  section  contains  snbdlvlsionB  from  the 
letter  (a)  to  the  letter  (Q,  and  is  foUovred  by 
tills  langoage: 

"Administrative  Powers. 

"Sec.  18.  The  administrative  powers  and  du- 
ties of  the  council  shall  be  as  follows: 

"(a)  To  confirm  assessment  rolls  and  to  sit 
as  a  board  of  review  to  hear  and  determine  ap- 
peals  from   assessments; 

"(b)  To  approve  all  contracts  to  which  the 
ci^  or  any  board  or  commission  thereof  is 
party,  except  as  herein  otherwise  provided,  all 
bonds  given  to  insure  the  faithful  performance 
of  any  work  for  the  dty,  and  all  annual  re- 
ports of  dty  officers  and  departments  made  to 
the  coundl  as  herein  required; 

"(c)  To  audit  and  allow  or  reject  daims  and 
accounts  against  the  dty,  except  as  herein  oth- 
erwise provided;  and 

"(d)  To  have  such  other  administrative  pow- 
ers and  perform  such  other  administrative  du- 
ties, as  are  prescribed  by  law  or  this  charter." 

From  the  foregoing  It  does  not  follow  that 
every  act  of  the  cooncil  is  legislation.  Many 
of  the  duties  enumerated  are  clearly  adminis- 
trative in  nature  and  do  not  require  ordi- 
nance* to  aocompUsb  the  results  required. 
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This  fact  is  recognized  in  section  18  (pace 
24),  where  it  Is  provided  that: 

"Every  ordinance  and  every  resolution  or 
proceeding  of  the  council  except  sudi  resolu- 
tions and  proceedings  as  relate  to  the  matters 
set  forth  in  paragraphs  (a),  (b),  and  (c)  of 
section  12,  shall  be  presented  to  the  mayor  for 
approval." 

In  section  12,  snt>divislon  (g),  one  of  the 
enumerated  legislative  powers  Is  exercised 
by  resolution.  Paragraph  (e),  relative  to 
budget,  is  wholly  administrative  (although 
classed  as  a  legislative  duty),  and  could  not 
be  affected  by  ordinance.  Detroit  Common 
CouncU  V.  Engel,  supra.  Many  other  matters 
which  involve  control  of  streets,  etc.,  are 
administrative,  and  have  always  been  proit- 
erly  accomplished  by  the  adoption  of  a  reso- 
latlon.  Manuel  v.  Detroit,  etc.,  Railway,  139 
Mich.  106,  102  N.  W.  633. 

The  status  of  defendant  vrith  reference  to 
the  streets  where  its  franchise  had  expired 
was  fixed.  Its  relation  was  as  defined  In  the 
Fort  Street  Case.  No  declaration  of  the 
icouncll  was  necessary}  to  terminate  any 
rights.  The  resolutions  of  the  councU  were 
administrative  in  character,  and  were  mere- 
ly a  direcUon  to  its  legal  department  to 
Institute  a  lawsuit.  They  were,  in  our  opin- 
ion, no  more  legislative  in  character  than 
any  instruction  by  the  council  to  start  suit  to 
recover  unpaid  tares,  or  any  form  of  debt 
owing  to  the  corporation,  or  any  other  kind 
of  a  legal  proceeding.  An  ordinance  lias 
been  defined  to  be  a  permanent  continuing 
regulation,  while  a  resolution  is  an  act  of 
a  temporary  character,  not  prescribing  a 
permanent  rule  of  government  See  28  Cyc. 
848,  and  note  2. 

[3]  8.  It  should  be  stated  that  the  Kronk 
ordinance  was  adopted  at  the  same  session 
of  the  coundl  that  passed  the  resolution  of 
August  9th.  They  are  not  in  conflict,  and 
should  be  considered  together.  In  the  case 
of  Detroit  United  Railway  v.  City  of  De- . 
troit,  248  U.  S.  429,  39  Sup.  Ct.  151,  63  L. 
Ed.  341,  the  ordinance  was  attacked  on  two 
grounds:  (1)  That  it  impaired  the  obliga- 
tion of  the  company's  existing  contracts. 
(2).  That  it  was  confiscatory,  and  hence  de- 
prived the  company  of  property  without  due 
process  of  law.  The  opinion  of  the  court 
concluded  as  follows: 

"In  our  view,  the  allegations  of  the  bill,  for 
the  purposes  of  the  demurrer  sufficiently  alleged 
violations  of  the  Constitution  of  the  United 
States,  in  the  action  of  the  dty,  m  passing  and 
enfordng  the  ordinance  in  controversy.  The 
District  Court  should  have  entertained  the  bill, 
heard  the  application  for  temporary  injunction, 
and  proceeded  to  a  liearing  and  determination 
of  the  case,  in  due  course." 

The  case  was  reversed  and  remanded. 
"What  the  result  may  be  upon  the  hearing 
does  not  appear.    That  may  be  an  additional 
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reason  Why  this  case  should  be  beard  upon 
Its  merits. 

An  answer  to  the  argument  of  defendant's 
counsel  that  under  the  above  Kronk  ordi- 
nance decision,  and  the  Denver  Water  Case, 
246  U.  S.  178,  38  Sup.  Ct.  278,  62  L.  Ed.  649, 
new  rights  were  given  (which  would  be  In- 
consistent with  an  intent  to  oust  the  com- 
pany). Is  found  In  the  more  recent  decision 
of  the  United  States  Supreme  Court  in  the 
Municipal  Railway  Election  Case  (Detroit 
United  Railway  v.  City  of  Detroit),  decided 
February  28,  1921,  and  reported  in  255  U. 
S.  171,  41  Sup.  Ct.  285,  65  L.  EM.  — ^.  In 
that  case  Mr.  Justice  Day,  speaking  for  the 
court,  said: 

"Rights  to  remain  In  the  streets  are  also 
claimed  under  the  so-called  Kronk  ordinance, 
which  was  before  this  court  in  Detroit  United 
Railway  v.  Detroit,  248  U.  S.  429,  39  Sap.  Ct. 
151,  63  L.  Ed.  341,  in  which  this  court,  while 
reaffirming  the  principles  laid  down  in  Detroit 
United  Railway  Co.  v.  Detroit,  supra,  found 
that  the  city  had  not  up  to  that  time  availed 
itself  of  the  right  to  compel  the  removal  of  the 
tracks  in  streets  where  the  company  had  no 
franchise,  but  had  passed  an  ordinance  looking 
to  the  continued  operation  by  the  company  of 
the  street  railway  system  for  a  limited  period, 
and  that  while  it  acted  under  this  ordinance 
there  was  the  equivalent  of  a  grant  to  operate 
during  its  life,  entitling  it  to  a  fair  return,  that 
the  ordinance  by  its  express  terms  provided  for 
its  amendment  or  repeal,  and  that,  unless 
amended  or  repealed,  it  should  remain  in  force 
for  the  period  of  one  year.  We  do  not  per- 
ceive how  that  ordinance  can  now  give  rights 
to  the  company  in  the  streets  where  the  fran- 
chises have  expired." 

In  our  opinion-  the  motion  to  dismiss  was 
properly  denied,  and  the  order  denying  the 
motlOB  is  affirmed,  with  costs  to  the  plain- 
tUE. 


WOOD    V.    VROMAN.      (No.    84.)* 
(Supreme  Court  of  Michigan.    Oct  3,  1921.) 

1.  Appeal  and  error  <8='927 (7)— Proofs  viewed 
most  favorably  to  plaintiff  on  defendant's  mo- 
tion for  directed  verdict. 

In  ascertaining  whether  the  court  should 
have  directed  a  verdict  for  the  defendant,  the 
Supreme  Court  must  consider  the  proofs  sub- 
mitted in  the  light  most  favorable  to  plaintiff's 
claim. 

2.  Physicians  aad  surgeons  «=>  1 8(9)— Whether 
physician  was  negligent  held  for  Jury. 

In  action  against  physician  for  malpractice, 
the  question  of  whether  the  loss  of  plaintiff's 
eye  was  due  to  the  action  of  the  defendant  in 
wiping  pus  from  ulcer  on  lower  lid  of  eye 
across  that  part  of  the  eye  from  which  steel 
had  been  removed,  leaving  open  sore,  and  as  to 
whether  such  action  was  malpractice,  held  for 
the  jury. 


3.  PhysMans  and  svrgaom  «=» 1 8 (9) —Identity 
of  p«s  analyzed  as  that  oemlng  fron  plais- 
tlff's  eye  held  for  the  Jury. 

In  action  for  malpractice,  in  which  it  was 
claimed  that  defendant  physician  was  negligent 
in  wiping  pus  from  ulcer  on  plaintiff's  lower 
eyelid  across  open  sore  on  eyeball  in  wliich  a 
witness  testified  to  having  made  an  analysis  of 
pus  claimed  to  have  come  from  plaintilTs  eye. 
the  question  of  the  identity  of  the  pus  analyzed 
as  that  which  had  come  from  plaintUTs  eye 
held  for  the  jury. 

4.  Physicians  and  surgeons  <S=9l8(9)— Degree 
of  proof  required  to  submit  malpractice  to 
Jury. 

In  action  for  malpractice,  plaintiff  was  not 
required  in  order  to  have  case  submitted  to  jury 
to  prove  malpractice  to  an  absolnte  certainty, 
but  was  required  merely  to  establish  the  facts 
from  which  such  en  inference  might  fairly  have 
been  drawn  by  the  jury. 

5.  Master  and  servant  €=»354 — Compeasatad 
employes  not  estopped  to  sue  physloian  for 
malpraotlce. 

Employee  was  not  estopped  by  reason  of 
recovery  of  compensation  from  employer,  on 
theory  that  loss  of  eye  was  caused  by  injury 
received  while  at  work,  from  recovering  dam- 
ages from  physician  for  loss  of  eye,  on  theory 
that  loss  was  due  to  malpractice,  and  was  not 
the  resultant  injury  of  accident  received  during 
employment,  and  therefore  was  not  an  injury 
for  which  he  was  entitled  to  compensation, 
under  Comp.  Laws  1915,  t  5468. 

8.  Master  and  servant  <S=3373— CompensaJkle 
Injury  by  malpractice  defined. 
To  render  employer  liable  under  Compensa- 
tion Act  for  malpractice  of  physician,  the  in- 
jury must  result  from  the  necessary  efforts  to 
relieve  from  the  consequences  of  the  original 
injury  received  during  employment. 

7.  Damages  ®=>59— Compensation  paid  patient 
by  employer  not  oonsldsrsd  In  awarding  dam- 
ages for  malpractles. 

In  action  against  physician  for  loss  of  eye 
caused  by  physician  wiping  pus  from  ulcer  on 
lower  eyelid  across  sore  on  eyelwll  from  which 
a  piece  of  steel  which  had  been  blown  in  eye 
during  employment  had  been  removed,  the  jury, 
in  awarding  damages,  could  not  consider  com- 
pensation awarded  plaintiff  by  his  employer  on 
theory  that  loss  of  eye  was  dne  to  the  piece 
of  steel  which  had  blown  in  eye. 

8.  Damages  «=>59— Physiciaa  eannot  relieve 
himself  fronv  liability  for  malpraotlce  by 
showing  patient  has  recslvsd  compensatien 
from  source  other  than  Joint  tort-feasor. 

Physician  guilty  of  malpractice  cannot  re- 
lieve himself  from  liability  by  showing  that 
the  patient  has  received  compensation  from 
any  other  source  except  throagh  payment  by 
joint  tort-feasor. 

9.  Evidence  (S=)547— Testimony  as  to  treat- 
ment expert  witness  would  havs  used  iaad- 
mlsslMe. 

In  action  for  malpractice  against  a  special - 
ist,  another  specialist  who  had  testided  that 
he  might  have  used  the  same  solution  used  by 
defendant  in  treatment  of  plaintiff's  eye,   with 
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additional  treatment,  migbt  have  been  asked 
whether  snch  treatment  evidenced  the  degree 
of  skill  and  knowledge  poeseased  by  apecialiets 
in  that  line  in  the  light  of  present  scientific 
knowledge,  but  might  not  be  asked  as  to  what 
additional  treatment  he  woold  hare  used. 

10.  Physicians  and  surgeons  ®=3|4(4)— PhysU 
clan  required  to  use  same  degree  of  skill  and 
knowledge  as  Is  possessed  by  other  specialists. 

A  physician  holding  himself  out  as  an  eye 
■pecialist  was  obligated  to  use  that  degree  of 
skill  and  knowledge  possessed  by  other  special- 
iats  in  the  light  of  the  present  day  scientific 
knowledge. 

11.  Physicians  and  surgeons  iS=>l8(IO) — Re- 
fusal to  charge  that  Injury  must  have  been 
caused  by  negligence  charged  held  error. 

In  action  for  malpractice,  refusal  to  In- 
struct jury  that  plaintiff  was  required  to  prove 
that  the  injury  resulted  from  the  negligence 
charged  held  error. 

12.  Evidence  «=a26S(9)— Affidavit  by  employee 
seeking  compensation  persuasive  svidenoe  of 
eauss  of  lojury  In  action  for  malpraotlo*. 

In  action  for  loss  of  eye,  claimed  to  have 
resulted  from  negligence  of  defendant  physi- 
cian in  wiping  pus  from  ulcer  in  eyelid  across 
open  sore  in  eyeball  from  which  piece  of  steel 
had  been  extracted,  an  affidavit  made  by  the 
patient  in  claiming  compensation  from  the  em- 
ployer held  persuasive  evidence  as  an  ad- 
mission on  his  part  as  to  the  cause  of  the  in- 
jury, though  not  conclusive. 

Error  to  Circuit  Court,  St  Clalz  County; 
Harvey  Tappan,  Judge. 

Action  by  Peter  1ft.  Wood  against  Mason 
E.  Vroman.  Judgmait  for  plaintiff,  and  de- 
fendant barings  error.  Reversed,  and  new 
trial  ordered. 

Argued  before  STBERB,  C.  J.,  and 
MOORE,  WIEST,  FELLOWS,  STONE, 
CLARK,  BIRD,  and  SHARPE,  JJ. 

Moore  A  Wilson  and  Lincoln  Avery,  all  of 
Port  Huron,  and  Lodge  dc  Brown,  of  Detroit, 
for  appellant 

John  B.  Mcllwaln,  of  Port  Huron,  for  ap- 
pellee. 

SHARPE,  J.  Tlie  plaintiff  in  1916  was  an 
employee  in  an  automobile  repair  shop  oper^ 
ated  by  Beard,  Campbell  ft  Co.  at  Port  Hu- 
ron. He  had  at  that  time  but  little  sight  In 
bis  left  eye,  owing  to  an  Injury  theretofore 
received.  On  July  31st  while  testing  Igni- 
tion, some  particles  of  dust  and  a  piece  of 
steel  were  blown  into  bis  right  eye.  He  tried 
to  remove  them  with  a  handkerchief  he  car- 
ried in  the  hip  po<^et  of  his  one-piece  suit 
but  did  not  wholly  succeed.  A  similar,  but 
unsuccessful,  effort  was  made  by  a  fellow 
workman  named  McLeod.  Plaintiff  testified 
that  no  tears  formed  In  his  eye  as  a  result 
thereof,  just  a  scratching  sensation;  "it  did 
not  bother  me  to  speak  of  at  all;  didn't  pain 
Bor  cauib  any  tears  to  come  to  sneak  of.  no 
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tears  running  out  of  my  eyes  or  down  my 
cheeks;  I  had  no  idea  there  was  anything 
wrong  with  my  eye  that  afternoon;  I  didn't 
know  there  was  anything  in  my  eye;  I  didn't 
know  what  made  it  scratch  though." 

About  five  hours  after  he  went  to  see  Dr. 
Fraser,  an  eye  specialist  but  did  not  find 
him  in  bis  office.  He  had  bis  eye  examined 
by  Dr.  Heavenrlcb,  a  general  practitioner, 
who  offlced  with  Dr.  Fraser.  It  is  plaintiff's 
claim  that  Dr.  Heavenrlcb  told  blm  be  could 
see  nothing  in  the  eye,  but  gave  him  a  wash 
to  use  therein.  Plaintiff  testified:  "The 
next  morning  yrhea  I  went  to  Dr.  Vroman's 
office  I  was  not  suffering  pain  only  just  the 
scratching  when  I  closed  my  lids."  He  fur- 
ther testified  that  Dr.  Vroman,  after  looking 
in  bis  eye,  said  he  could  "see  It"  and,  with  a 
small  instrument,  at  once  removed  a  particle 
of  steel;  that  the  scratching  sensation  was 
then  gone;  that  the  doctor  then  said  to  blm, 
"You  have  a  bad  ulcer  there  on  your  eyelid ; 
I  guess  I  better  open  that;"  that  he  did  so, 
and,  after  rolling  some  absorbent  cotton  "In- 
to a  little  lead  pencil  like  shape,"  wiped  it 
across  bis  eye,  thus  putting  the  pus  from  the 
ulcer  into  that  part  of  the  eye  from  wttich 
the  steel  bad  been  removed;  that  this  caused 
bim  great  pain,  which  continued  after  he 
went  home,  and  resulted  in  the  ultimate  loss 
of  the  eye  a  few  months  thereafter.  The  de- 
fendant denies  that  he  found  or  opened  an 
ulcer  on  plaintiff's  eyelid,  and  Insists  that  the 
loss  of  plaintiff's  eye  was  due  to  the  infec- 
tion carried  into  it  by  the  imrticles  of  dust 
and  steel  or  that  reached  it  from  the  bands 
or  handkerchiefs  of  the  plaintiff  or  Ills  fel- 
low workmen  in  their  efforts  at  removal. 

The  full  proceedings  relative  to  the  pay- 
ments received  by  plaintiff  from  the  insurance 
company  by  whom  his  employer  was  protect- 
ed are  not  In  the  record,  but  it  appears  that 
he  has  been  paid  $990  on  account  of  his  in- 
jury, and  a  tender  was  made  to  him  of  $10. 
making  full  payment  of  compensation,  at  the 
rate  agreed  upon  of  $10  per  week,  for  the  loss 
of  an  eye.  In  a  receipt  dated  September  21, 
1916,  plaintiff  acknowledged  receipt  of  $10 
"on  account  of  injuries  suffered  by  me,  on  or 
about  the  31st  day  of  July,  1916,  while  in  the 
employment  of  said  employer." 

The  record  also  contains  a  compensation 
agreement  entered  into  between  plaintiff  and 
the  Travelers'  Insurance  Company,  under 
which  plaintiff  was  to  receive  compensation 
"at  the  rate  of  $10  per  week  during  the 
period  of  disability,"  tbe  injury  being  de- 
scribed thus: 

"Wliile  employed  in  his  usual  duties.  Injured 
received  several  pieces  of  steel  in  the  right  eye 
causing  severe  inflammation  and  irritation  of 
the  right  eye." 

After  receiving  $990  and  refusing  to  accept 
a  tartber  nroffered  payment  of  $10,  plaintiff 
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began  this  suit  against  Dr.  Vromtui,  claim- 
ing damages  for  bis  unskillful  conduct  In 
wiping  the  pus  frcnn  the  ulcer  over  the  "fresh 
wound"  In  his  eye,  thereby  Infecting  It  and 
causing  the  blindness  which  followed.  ThU 
suit  was  begun  on  July  29,  1918,  three  days 
before  the  right  of  action  therefor  would  have 
been  barred  by  the  statute  of  Ihnltatlona. 

On  October  23,  1918,  nearly  three  months 
thereafter,  the  plaintiff  wrote  the  following 
letter: 

"To  the  Industrial  Accident  Board,  Lansing, 
Mich. — Qentlemen:  In  my  own  behalf  I  beg  to 
offer  as  evidence  in  the  closing  of  my  case, 
Peter  M.  Wood  v.  Beard,  Campbell  &  Co.,  the 
deposition  of  myself  as  taken  by  Ben  Shepord 
is  true  as  far  as  it  goes,  but  it  represents  tbeir 
side  of  tbe  case,  and  I  wish  a  fair  trial  as  in- 
tended by  our  state  Legislature,  when  the 
Workingmen's  Compensation  Law  was  enacted. 
First,  as  I  will  prove  later  on  the  law  intended 
to  compensate  for  injury  in  proportion  to  the 
permanency  of  the  disability  to  earn  his  weekly 
wage.  Total  disability  resulting  from  an  in- 
jury was  to  be  compensated .  with  not  to  ex- 
ceed ten  dollars  per  week  for  not  to  exceed 
four  hundred  weeks. 

"If  a  man  lost  a  leg  and  died  as  the  result  of 
the  loss  of  the  leg,  he  would  receive  compensa- 
tion for  death.  If  a  man  lost  a  hand  and  died 
from  the  results  of  the  loss  of  that  band,  he 
again  would  receive  compensation  for  death  and 
not  just  the  loss  of  the  hand.  If  a  man  received 
an  injury  to  his  eye  and  as  a  result  an  affection 
of  the  brain  caused  death  which  resulted  from 
the  injury  to  the  eye,  he  would  again  receive 
compensation  for  death  and  not  merely  for  the 
loss  of  the  eye.  That  is  to  say,  from  tbe  word- 
ing of  tbe  compensation  law  it  is  very  evident 
that  the  intent  of  the  law  was  to  compensate 
for  the  resultant  effects  of  such  injury  received. 
As  the  result  of  the  injury  I  received  to  my 
eye  1  am  totaUy  disabled  and  therefore  come 
under  section  9  of  the  Compensation  Law. 

"In  tbe  Weaver  v.  Maxwell  case  the  Travelers 
take  it  upon  themselves  to  seek  protection  for 
the  employer  by  a  clever  interpretation  of  the 
question  as  to  what  degree  the  first  employer 
was  responsible  for  the  total  injury  to  Mr. 
Weaver,  and  by  a  simple  mathematical  calcu- 
lation they  subtracted  one  eye  from  the  first 
employer  and  left  one  for  the  other  employer 
to  be  responsible  for.  One  little  fact  they  for- 
got to  do  was  to  take  consideration  of  the 
fact  that  one  eye  was  worth  one  thousand  dol- 
lars by  tbe  wording  of  the  law  and  two  eyes 
are  worth  four  thousand  dollars.  Now  we 
will  carry  out  the  calculation  which  the  Trav- 
elers started,  but  apparently  chose  to  neglect 
to  work  out  to  a  finish  and  prove.  By  sub- 
tracting the  value  of  one  eye,  or  one  thousand 
dollars,  from  the  value  of  two  eyes  or  four 
thousand  dollars,  we  have  remaining  a  result 
amounting  to  three  thousand  dollars.  This  is 
not  a  bit  unfair,  as  it  is  an  undisputed  fact 
that  the  loss  of  the  remaining  eye  is  of  infinite- 
ly more  harm  of  loss  than  the  first  eye.  Again, 
I  say  I  am  asking  for  compensation  for  total 
disability  which  resulted  from  the  loss  of  my 
right  eye  and  the  remaining  sight  of  my  left 
eye.  The  Travelers  drew  a  parallel  with  the 
Weaver  Case  and  try  to  forget  that  a  man 
was  totally  disabled  by  the  last  accident  which 
resulted    in    total    blindness. 


"It  may  appear  evident  from  the  dosing  ques- 
tions of  my  deposition  that  I  now  hare  as 
much  sight  in  my  right  eye  as  I  had  in  the 
left  previous  to  my  last  injury;  but  that  is 
merely  the  result  of  a  lack  of  information,  as 
in  fact,  to  be  more  explicit,  I  cannot  see  even 
tbe  largest  objects  unless  between  me  and  tbe 
light  A  band  may  be  passed  so  dose  to  my 
face  as  to  touch  me  and  yet  but  for  my  sense 
of  hearing  I  would  not  be  aware  of  it. 

"It  is  evident  that  the  compensation  law 
was  evolved  tor  just  such  a  case  as  mipe,  be- 
cause as  is  evident  in  my  case  the  employer  is 
trying  to  avoid  the  payment  of  a  just  daim. 
Tbe  Travelers  will  no  doubt  again  dalm  that 
they  are  only  seeking  justice;  but  inasmuch 
as  one  thousand  dollars  for  one  eye  was  the 
stipulated  amount  and  four  thousand  dollars 
was  also  the  stipulated  amount  for  two  eyes 
then  who  should  receive  the  remaining  two 
thousand  dollars  as  calculated  by  the  attorneys 
during  the  Maxwell  Case.  For  Uie  law  was  un- 
doubtedly very  plain  as  to  its  intentions.  Ap- 
parently this  phase  of  the  case  has  not  been 
brought  to  the  notice  of  the  Supreme  Court. 
Beyond  a  doubt  fonr  thousand  dolars  is*  the 
sum  stipulated  for  total  disability,  and  I  am 
disabled  as  all  reports  show.  I  have  already 
received  one  thousand  dollars  and  I  am  now 
petitioning  that  the  Industrial  Acddent  Board 
find  me  worthy  of  at  least  two  thousand  dollars 
more  according  to  tbe  disability  dause,  section 
9  of  the  Compensation  Law. 

"Perhaps  more  evidence  of  my  disabOity  is 
necessary.  During  the  time  I  was  in  the  em- 
ploy of  Beard,  Campbell  &  Co.  I  receiveu  twen- 
ty dollars  per  week,  and  had  three  distinct 
offers  of  thirty  dollars  per  week  to  go  else- 
where. This  shows  my  earning  ability  at  the 
time  of  my  injury,  and  I  could  now  secure  a 
position  paying  me  the  same  or  better  wages 
if  I  could  see  enough  to  get  around  without  aid 
from  others.  This  then  is  my  ability.  Now  as 
the  result  of  my  eyesii^t  I  cannot  get  a  job 
at  any  price.  The  examining  board  at  Port 
Huron  just  told  me  the  other  day  that  I  was 
useless  and  placed  me  in  class  five.  What  is 
tbe  cause  of  this  difference  in  ability?  Just 
the  result  of  the  loss  ot  my  eyesight  at  Beard, 
Campbell  &  Co.  for  which  the  Travders  are 
claiming  to  have  fully  paid  me  according  to  law. 

"In  the  Maxwdl  v.  Weaver  Case  dedsion  the 
way  was  left  dearly  open  to  my  case  in  its 
most  prominent  point,  to  wit:  If  a  man  lost 
only  one  eye  be  could  receive  compensation 
for  one  eye  or  the  amount  of  one  hundred 
weeks,  but  if  he  suffered  any  further  loss  he 
should  receive  in  proportion.  I  lost  tbe  sight 
which  I  enjoyed  in  both  eyes  and  most  all  of 
my  entire  ability  to  earn  my  living  for  myself 
and  family,  and  I  emphatically  demand  that  I 
be  accorded  tbe  compensation  according  to 
artide  nine  of  the  compensation  law. 

"Respectfully  yours,  Peter  M.  Wood. 

"State  of  Michigan,  St.  Clair  County— ss.: 

"Peter  Wood,  being  duly  sworn,  deposes  and 
says  that  tbe  statement  to  which  this  notary  is 
attached  is  a  true  statement  of  the  facts  as 
they  are  in  every  detail. 

*Peter  M.  Wood." 

"Subscribed  and  sworn  to  before  me  this  23d 
day  of  October,  A.  D.  1918.  Frank  B.  Hay- 
ward,  Notary  Public  in  and  for  St.  Q|^  cooifi- 
ty,  Michigan. 

"My  commiaston  ez^ree  December  4,  ISIS." 
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At  the  condaalon  of  the  proofs  tbe  defend- 
ant moTed  for  a  directed  rerdlct  for  the  fol- 
lowing reasons: 

(1)  No  proof  of  defendant's  negligence. 

(2)  No  expert  proof  that  the  loss  of  plaln- 
tUTs  eye  was  probably  due  to  any  act  of  de- 
fendant. 

(3)  Plalntlft  received  compensation  for  the 
loss  of  his  eye  under  the  Workingmen's  Com- 
pensation Act. 

(4)  Jury  should  not  be  permitted  to  specu- 
late or  conjecture  on  the  cause  of  the  loss  of 
plalntitTs  eye. 

(5)  No  competent  proof  that  defendant 
wiped  pus  across  an  existing  opening  or 
wound  In  plaintUI's  eye. 

This  motion  was  denied.  The  case  was 
submitted  to  the  jury,  who  found  for  the 
plaintiff  in  the  sum  of  $12,000.  TSae  de- 
fendant liere  reviews  the  judgment  entered 
thereon  by  writ  of  error.  We  will  consider 
the  assignments  und»  the  headings  and  In 
the  order  discussed  by  defendant's  counsel 
in  their  brief. 

1.  Refusal  to  Direct  a  Verdict. — (a)  Was 
there  proof  of  malpractice?  Counsel  con- 
tend that  to  justify  submlssicm  to  the  jury 
on  such  a  charge  there  must  be  competent 
evidence  of  sufficient  lay  facts  upon  which  to 
base  expert  testimony,  followed  by  such  ex- 
pert testimony  tending  to  show  that  defend- 
ant was  guilty  of  Improper  practice  and  that 
plaintiff's  injury  resulted  therefrom. 

[1,  2]  In  disposing  of  this  assignment,  we 
must  consider  the  proofs  submitted  in  the 
light  most  favorable  to  plaintiff's  claim.  We 
have  already  referred  to  the  testimony  of 
tbe  plaintiff  as  to  what  occurred  in  the  de- 
fendant's office  when  the  piece  of  steel  was 
removed,  and,  as  he  claims,  the  ulcer  was 
opened  and  the  pus  therefrom  drawn  across 
his  eye.  In  addition  thereto,  he  testified  that 
when  the  steel  was  removed  the  defendant 
asked,  "How  does  that  feel?"  and  he  said, 
'That  feels  fine;"  that  immediately  follow- 
ing the  wiping  of  the  pus  across  bis  eye  he 
felt  a  burning  sensation  and  said,  "What  the 
dickens  did  you  do.  Doctor?  that  bums  like 
pepper;"  that  he  was  unable  to  continue  at 
his  work  because  of  the  tears  in  his  eyes; 
that  his  right  eye  continued  to  smart  and 
bum  until  he  went  home  at  night;  that  he 
suffered  during  the  night,  and  the  next  morn- 
ing, being  unable  to  see  the  defendant,  he 
called  on  Dr.  Fraser,  another  eye  specialist 
in  Port  Huron.  Dr.  Fraser  testified  that  he 
fonnd  the  eye  "greatly  inflamed ;  the  sclera 
or  white  part  of  the  eye  was  engorged  badly, 
and  there  was  a  great  deal  of  congestion  or 
swelling  in  the  membrane  lining  the  lids,  and 
the  patient  was  complaining  of  a  great  deal 
of  pain."  He  applied  an  antiseptic  solution. 
The  next  day  he  again  examined  the  eye 
and  thought  there  was  no  x>os8ibility  of  sav- 
ing its  sight.  He  was  asked,  and,  over  the 
objection  of  defendant's  counsel,  answered, 
as  follows: 
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"Q.  If  about  half  past  10  o'clock  on  the 
morning  of  the  Ist,  pus  from  an  open  pustnle 
on  the  eyelid  had  been  allowed  to  come  in 
contact  with  a  fresh  wound  on  the  cornea  of 
the  eye,  setting  up  an  infection,  and  that  in- 
fection had  not  been  arrested,  would  that  be 
sutticient  to  account  for  tbe  condition  you 
found  Mr.  Wood  in  the  next  morning  on  the 
2d.    A.  I  think  it  would. 

"Q.  Supposing  there  is  a  fresh  woond  on 
tlie  cornea  of  tbe  eye,  and  tbe  physician,  with 
knowledge  of  that  fact,  has  occasion  to  open 
a  pustule  on  tbe  under  lid  of  tbe  eye,  from 
which  pus  is  discharged;  what  does  good  prac- 
tice require,  on  the  part  of  the  physician,  to 
see  that  the  pus  does  not  come  in  contact 
with  the  fresh  wound?  A.  Why,  in  that  case 
the  eye  should  be  protected  so  that  the  pus 
from  the  pustide  that  yon  speak  of  would  not 
come  in  contact  with  any  part  of  the  eye,  and 
should  at  once  receive  a  strong  antiseptic  solu- 
tion so  that  infection  would  not  be  transferred 
to  any  other  part  of  the  eye. 

"Q.  Snpposing  a  fresh  wound  exists  on  the 
cornea  of  the  eye  from  which  a  piece  of  steel 
has  Just  been  removed  by  the  physician,  and 
he  then  opens  a  pustule  on  the  lower  eyelid, 
which  discharges  pus,  and  in  order  to  remove 
the  pus  he  takes  a  piece  of  cotton  batting  and 
rubs  the  pus  off  across  the  eyeball  and  over 
the  fresh  wound;  what  do  yon  say  as  to  that 
being  good  or  bad  practice?  A.  We  would  not 
consider  that  good  practice." 

Counsel  insist  that  there  was  no  evidence 
of  "a  fresh  wound"  in  defendant's  eye  at  the 
time  he  claims  the  pus  was  drawn  over  it. 
Plaintiff  testified,  and  there  is  no  dilute 
about  the  fact,  that  the  piece  of  steel  had  just 
been  removed  from  the  eye.  That  this  would 
leave  a  wound  is,  we  think,  apparent.  We 
find  no  testimony  in  the  record  to  tbe  contra- 
ry. Several  of  the  doctors  spoke  of  the  place 
from  which  the  steel  was  removed  as  a 
"wound"  and  a  "wounded  spot."  There  was 
positive  testimony  that  pus  from  the  ulcer 
was  injected  into  the  eye  by  the  defendant, 
and  that  pain,  tears,  and  redness  of  the  eye 
followed.  Dr.  Moffatt  was  asked  what  the 
early  symptoms  of  an  infection  so  set  tip 
would  be,  and  answered  in  part,  "Pain,  an 
increasing  flow  of  tears,  redness  in  tbe  eye." 
He  also  testiHed: 

"I  don't  know  whether  or  not  I  took  a  sample 
of  tbe  discbarge;  bnt  I  received  some  of  tbe 
discharge  from  the  eye  of  which  X  made  an 
analysis  of  it  and  found  two  germs  present  in 
the  pus  called  staphylococci  and  streptococci, 
of  which  the  streptococci  is  tbe  more  malignant, 
and  it  might  be  found  in  pus  from  a  pustule 
on  the  eyelid." 

A  motion  to  strike  out  this  testimony  was 
made  after  it  appeared  on  his  cross-examina- 
tion that  he  did  not  recall  whether  he  took 
the  sample  from  the  eye.  As  to  this  Dr. 
Fraser  testifled: 

"I  had  Dr.  Moffat  make  an  analysis  of  the  pua 
that  was  coming  from  his  eye,  and  sabseqaently 
be  advised  me  of  what  he  fonnd." 
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[3]  We  think  that  there  was  no  error  In 
refusing  to  strike  It  out  for  lack  of  Identity. 
At  most.  It  presented  a  question  for  the  Jury. 

It  iB  urgeid  that  under  the  evidence  the  in- 
fecting germs  may  hare  been  introduced  in- 
to the  eye  from  the  dirt  blown  into  it,  from 
the  hands  or  handkerchiefs  of  the  plaintiff 
or  his  fellow  workmen  in  their  efTorts  to 
clean  it  out,  or  in  the  discharge  from  the  pus- 
tule, and  that  the  Jury  should  not  have 
been  permitted  to  guess  or  speculate  about  it; 
that  the  duty  devoWed  on  plaintiff  to  show 
by  a  preponderance  of  the  proof  that  the 
infection  came  from  the  pus  in  the  sty.  It 
was  the  claim  of  plaintiff,  contradicted,  it  is 
true,  by  Dr.  Heavoirlch,  that  there  was  no 
inflammation  in  the  eye,  no  pain,  "only 
just  the  scratching  when  I  closed  my  lids," 
np  to  the  time  of  the  opening  of  the  ulber  by 
the  defendant     Dr.  Moffatt  testified  that — 

"It  ordinarily  takes  12  honrs  or  longer  in 
the  case  of  a  well,  healthy  man  for  symptoms  of 
an  Infection  of  this  character  to  show  them- 
selres.  ♦  ♦  •  The  infection  would  not  be 
likely  to  manifest  itself  until  about  12  honrs 
later;  •  •  ♦  that  under  ordinary  drcum- 
Btances  that  takes  about  12  hours'  time." 

He  further  testified ; 

"Assuming  that  up  to  the  period  of  20  hours 
there  had  been  no  pain,  no  Increased  flowage  of 
tears,  no  perceptible  inflammation  or  swelling, 
the  probabilities  would  be  that  serioaa  infec- 
tion did  not  exist" 

[4]  The  plaintiff  was  not  required  to  prove 
to  an  absolute  certainty  that  the  infection 
was  caused  by  the  Introduction  of  the  germs 
In  the  pua  He  was  required  to  establish 
facts  from  whidi  such  an  inference  might 
fairly  have  beai  drawn  by  the  Jury.  That 
the  infection  might  have  been  due  to  another 
cause  was  a  matter  of  defense.  We  cannot 
say  that  the  proofs  left  the  matter  so  un- 
certain as  to  preclude  the  submission  of  the 
question  to  the  Jury. 

Without  quoting  or  referring  to  any  other 
evidence,  we  think  this  sufficient  to  Justify 
the  submisi^n  to  the  Jury  of  the  question 
whether  the  loss  of  plaintiff's  eye  was  due 
to  the  action  of  the  defendant  in  wiping 
the  pus  from  the  ulcer  across  that  part  of 
the  eye  from  which  the  sted  had  been  re- 
moved and  whether  such  action  was  malprac- 
tice on  the  part  of  the  defendant 

(b)  Was  plaintiff's  claim  barred  under  the 
Workmen's  Compensation  Act? 

Defendant's  counsel  rely  on  section  15  of 
part  3  (2  Comp.  Laws  1916,  i  6468),  which 
reads  as  follows: 

"Where  the  injury  for  which  compensation 
is  payable  under  this  act  was  caused  nnder  cir- 
cnmstances  creating  a  legal  liability  in  some 
person  other  than  the  employer  to  pay  dam- 
ages in  respect  thereof,  the  employee  may  at 
his  option  proceed  either  at  law  against  that 
person  to  recover  damages,  or  against  the  em- 
ployer for  compensation  under  this  act,  but  not 
against  both,  and  If  compensation  be  paid  un- 


der this  act  the  employer  may  enforce  for  Us 
benefit  or  for  that  of  the  insurance  company 
carrying  snch  risk,  or  the  oommissioner  of 
Insurance,  as  the  case  may  be,  the  liability  of 
such  other  person." 

They  also  call  attention  to  the  follow- 
ing language  of  Mr.  Justice  Ostrander  In 
Brabon  v.  Gladwin,  etc.,  Co.,  201  Mich.  697, 
at  page  703,  167  N.  W.  1024,  1026: 

"If  the  employee  has  the  right  either  to  sne 
his  employer  at  law  or  to  take  compensation 
under  the  statnte,  and  be  sues  and  later  files 
a  claim  for  compensation,  the  action  at  law 
will  abate,  because  by  the  terms  of  section 
6488,  above  quoted,  in  filing  his  claim  he  has 
released  to  his  employer  all  demands  at  law." 

The  application  of  the  statute  and  of  the 
rule  as  stated  is  made  dependent  upon  the 
right  of  the  employee  to  enforce  compensa- 
tion under  the  act  The  argumoit  of  ooansel 
on  this  branch  of  the  case  is  grounded  large- 
ly on  the  (dolm  that  plaintiff  had  sacb.  right 
To  determine  this  question,  we  must  examine 
the  claim  for  which  he  now  sues  and  the  evi- 
dence offered  to  support  it  The  declaration 
alleges  that  the  operation  to  remove  the  par- 
ticle of  steel  "was  quickly  and  succeesfolly 
performed,  and  plaintiff  at  once  became  re- 
lieved of  the  pain  be  had  been  suffering  from 
it  and  had  the  complete  and  full  use  of  bis 
eye,  whidi  otherwise  was  in  a  normal  god- 
dltlon";  that,  at  defendant's  suggestion, 
plaintiff  thereafter  consented  to  the  defend- 
ant's removing  a  small  ulcer  on  the  lower  lid 
of  plalntUTs  right  eye;  that  defendant 
thereupon  "opened  the.  sold  ulcer,  on  doing 
which  a  quantity  of  pus  flowed  from  It; 
defendant  thereupon  unskillfully,  carelessly, 
and  negligently,  in  order  to  remove  the  pas 
took  a  piece  of  cotton  batting  and  rubbed  the 
pus  across  the  ball  and  pupU  of  the  eye,  rub- 
bing It  in  contact  with  the  fresh  sore  in  the 
pupil,  from  which  the  lAece  of  steel  had  been 
removed ;"  that  the  pus  set  up  an  infection, 
resulting  in  the  loss  of  the  eye.  The  testi- 
mony of  the  plaintiff  to  sustain  this  dalm 
has  been  already  stated. 

This  court  has,  on  several  occasions,  de- 
cided that  the  liability  under  our  Workmen's 
Compensation  Act  (Comp.  Laws,  Si  5423-&195) 
rests  solely  upon  contract  Madtin  y.  De- 
troit-Timkln  Axle  Co.,  187  Mich.  8,  1S3  N. 
W.  49;  Dettioff  V.  Hammond,  Standlsh  Sc  Co., 
196  Mich.  117,  161  N.  W.  »4»;  Crane  v. 
Leonard,  Crossette  &  Riley,  214  Mich.  218, 
183  N.  W.  204.  Money  received  under  a  con- 
tract may  not  be  considered  in  a  suit  for  dam- 
ages for  a  tortious  injury,  though  it  may 
have  afforded  compensation  for  the  loss  sus- 
tained. 

[i,  t]  There  is  no  question  but  that  plain- 
tiff now  seeks  to  recover  for  the  same  loss 
(that  of  his  right  eye)  for  which  he  has  been 
paid  compensation  by  the  insurance  comiiany. 
It  Is  true  that  be  obtained  such  payment  by 
representing  that  the  loss  of  his  eye  was 
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caused  by  the  Injury  reoelTed  wblle  at  work 
In  tbe  factory.  But  the  doctrine  of  estoppel 
has  no  application.  Counsel  for  the  defend- 
ant concede  that  an  "estoppel  Is  binding 
only  on  tbe  parties  to  a  transaction  or  their 
privies."  Even  though  we  concede,  as  coun- 
sel claim,  that  "tbe  employer  la  liable  for 
resultant  injuries  which  Include  an  alleged 
act  of  malpractice,"  plaintUTs  claim  Is  not 
based  on  any  such  resultant  injury.  To  ren- 
der tbe  employer  liable  in  such  a  case,  the 
injury  must  result  from  necessary  efforts  to 
relieve  from  the  consequences  of  the  original 
injury.  In  other  words,  the  Immediate  agen- 
cy causing  the  loss  of  the  eye  must  be  one 
which  the  first  injury  rendered  it  essential 
to  employ.  The  plaintlfF  makes  no  claim  that 
infection  was  introduced  by  the  defendant 
while  removing  the  steel  from  the  eye  or  in 
Its  after  treatment  on  account  of  such  re- 
moval. His  right  to  recover  is  based  on  the 
claim  that  after  the  defendant  had  complet- 
ed the  work  of  removing  tbe  steel  he  then, 
with  plaintiff's  permission,  opened  tbe  pus- 
tule on  the  eyelid,  and,  while  removing  the 
pus  therefrom,  wiped  it  across  tbat  part  of 
the  eye  from  which  tbe  steel  bad  been  re- 
moved, thereby  causing  the  infection  which 
resulted  in  tbe  loss  of  the  eye. 

[7,  I]  It  is  said  that  plaintifr  is  permlttqi 
a  double  recovery  for  tbe  same  loss.  While 
it  is  true  that  naieit  bis  own  testimony  he 
recovered  compensation  from  the  insurance 
company  to  which  he  was  not  In  law  enti- 
tled, this  conid  not  be  considered  by  the  jury 
in  its  award  of  damages.  In  Smith  y.  Batt- 
les Fnel,  etc.,  Co.,  204  Uich.  9,  169  N.  W. 
943,  the  right  of  an  employer  to  a  credit  for 
moneys  received  by  the  claimant  from  a 
ptiyslclan  fbr  alleged  malpractice  in  the 
treatment  of  the  Injury  for  which  com- 
pensation was  asked  was  denied.  If  the  de- 
fendant was  guilty  of  the  tort  complained 
of,  he  may  not  relieve  himself  from  liabil- 
ity by  showing  that  plaintiff  had  received 
•compensation  on  account  thereof  from  any 
other  source,  except  through  payment  by  a 
Joint  tort-feasor.  Perrott  v.  Shearer,  17 
Uicb.  48;  Baylis  v.  Gronklte,  39  Mich.  413; 
People  ex  reL  Ourtias  v.  Colby,  39  Mich. 
4D6;  Hagan  v.  Railroad  Ca,  86  Mich.  615,  49 
N.  W.  609;  Peter  v.  Chicago,  etc.,  R.  Co., 
121  Bllcb.  324,  80  N.  W.  296,  46  Ii.  R.  A.  224, 
80  Am.  St.  Rep.  600;  U.  S.  Casualty  Co. 
▼.  Bagley,  129  Mich.  70,  87  N.  W.  1044,  65 
L.  R.  A.  616,  95  Am.  St.  Rep.  424. 

2.  Admission  of  Evidence. — In  the  cross- 
examination  of  Dr.  Fraser  by  defendant's 
coonsel,  he  was  asked  about  a  lotion  which 
the  defendant  afterwards  testified  be  put  in- 
to plaintiff*!;  eye  after  removing  the  steel  and 
gave  him  for  subsequent  use,  and  testified 
that  it  "would  be  a  very  good  prescription." 
On  redirect  examination  he  was  asked  by 
plaintiff's  counsel: 

"You  heard  tbe  prescription  which  Mr.  Lodge 
read  to  you  and  aaked  yon  about    Woold  you 


apply  a  solntion  of  the  kind  referred  to  by  iSr. 
Lodge  to  a  streptococcos  infection  of  the  eye?" 

Over  defendant's  objection  that  the  treat- 
ment of  physicians  could  not  be  thus  com- 
pared, the  witness  answered: 

"I  might  have  used  that  solation  with  add- 
tional  treatment."  • 

[t,  10]  He  was  then  asked,  and  over  ob- 
jection permitted  to  testify,  what  additional 
treatment  he  would  have  used.  This  was 
clearly  error.  While  the  defendant  held  him- 
self out  as  a  specialist  in  the  treatment  of 
the  eyes,  the  test  as  to  whether  his  treat- 
ment was  proper  should  not  have  been  based 
<Mi  what  Dr.  Fraser  would  have  prescribed. 
The  def^idant  was  obligated  to  bring  to  the 
discharge  of  bis  duty  that  degree  of  skiU  and 
knowledge  possessed  by  {Aysidans  who  are 
specialists  in  the  light  of  present  day  scientif- 
ic knowledge.  30  Cyc  1571.  Dr.  Fraser. 
who  was  also  an  eye  specialist,  might  have 
been  asked  as  to  whether  the  treatment  pre- 
scribed evidenced  the  exercise  of  such  skill 
and  knowledge  on  the  part  of  the  defendant, 
but  he  should  not  have  been  permitted  to 
state  the  treatment  he  would  have  used.  See 
Hitchcock  V.  Burgett,  38  Mich.  601 ;  Pelky  v. 
Palmer,  109  Mich.  661,  67  N.  W.  681;  Far- 
rell  V.  Haze,  157  Mich.  374,  122  N.  W.  197; 
Miller  V.  Toles,  183  Mich.  262, 160  N.  W.  118, 
L.  R.  A.  1915C,  695;  Sherwood  v.  Babcock, 
208  Mich.  536,  175  N.  W.  470;  WblteseU  ▼. 
Hill,  101  Iowa,  629,  70  N.  W.  760,  37  L.  R.  A. 
830,  and  note.  This  answer  was  particularly 
damaging  to  tbe  defendant  owing  to  tbe  fact 
that  the  hypothetical  question  put  to  Dr.  Fra- 
ser, heretofore  qnoted,  assumed  that  "the  in- 
fection had  not  been  arrested,"  and  Oie  tes- 
timony of  Dr.  Moffatt  that  "the  question  as 
to  whether  there  are  serious  results  from  an 
infection  of  the  eye  depends  upon  the  treat- 
ment and  also  upon  the  resistance  of  the 
Individual."  The  jury  might  have  concluded 
that  the  loss  of  plaintiff's  eye  was  due  to  the 
negligence  of  the  defendant  in  not  having 
prescribed  some  different  treatment. 

3.  Requests  to  Charge. — ^Defendant's  ninth 
request  to  charge  was : 

"The  plaintiff  cannot  recover  if  yon  find 
that  defendant  was  guilty  of  negligence  in  any 
either  respect  than  this  one  particular  respect, 
for  plaintiff  has  only  claimed  that  defendant 
was  negligent  in  this  one  respect,  and  he  must 
prove  such  negligence  as  he  has  claimed  or 
defendant  will  be  entitled  to  your  verdict  of 
not  guilty." 

[11]  While  In  the  general  charge  the  court 
instructed  the  Jury  that  to  find  for  the  plain- 
tiff they  must  be  convinced  from  the  proofs 
"that  the  infection  complained  of  was  thus 
caused  solely  by  the  negligent  act"  of  the  de- 
fendant in  wiping  the  pus  from  the  pustule 
into  the  open  wound  in  plalntiflTs  right  eye, 
we  are  Impressed  that  this  request  should 
iacn  been  givoi.    Dr.  Fraser  had  been  per- 
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mltted  to  tetjttfjr  that  he  would  have  pre- 
scribed a  different  treatment  for  the  eye 
after  the  operation  than  that  used  by  the 
defendant.  This  request  called  the  attention 
of  the  Jury  directly  to  the  fact  that  no  other 
element  of  negligence  than  that  charged 
would  Justify  a  verdict  In  plalntiffg  favor. 
The  defendant's  tenth  request  reads: 

"B;  a  preponderance  of  the  proofs,  as  nsed 
in  this  connection,  is  meant  an  overbalancing 
of  the  proofs;  the  prodnction  by  plaintiff  or 
the  existence  in  the  case  of  sach  an  amount  of 
testimony  as  overbalances;  the  testimony  tend- 
ing to  prove  defendant's  negligence  In  this  one 
respect  overbalancing  the  testimony  tending  to 
prove  his  freedom  from  snch  negligence." 

The  court  Instructed  the  Jury: 

"I  instruct  you  that  the  harden  of  proof 
rests  upon  the  plaintiff  to  establish  his  claim 
for  damages  by  a  preponaerance  of  evidence 
received,  that  is  to  say,  it  is  his  duty  to  pro- 
duce the  greater  weight  with  more  convincing 
effect,  that  is,  in  your  mind  to  establish  the 
essential  fact  that  Dr.  Yroman  was  guilty  of 
negligence  in  treating  his  eye,  and  that  such 
negligence  was  the  proximate  and  sole  cause  of 
the  loss  of  plaintiff's  sight  in  his  right  eye." 

Counsel  claim  that  In  view  of  the  testi- 
mony of  Dr.  Fraser  the  Jury  might  well  have 
inferred  from  this  language  that,  if  the  de- 
fendant was  negligent  In  bis  treatment  of  the 
eye  after  the  operation,  the  plalntlfC  might 
recover.  In  the  request  the  attention  of  the 
Jury  was  called  to  the  fact  that  there  must 
be  a  preponderance  of  the  proofa  supporting 
the  particular  act  of  negligence  charged. 
The  request  should  have  been  given. 

The  real  issue  presented  was:  Did  the 
defendant  open  the  pustule  on  the  lid  of 
plflinttfTs  eye  and  draw  the  pus  therefrom 
across  that  part  of  the  eyeball  from  which 
the  steel  had  been  extracted?  The  plaintiff 
testified  that  he  did;  the  defendant  that  he 
did  not  To  entitle  the  plaintiff  to  recover, 
the  Jury  must  answer  this  question  in  the 
affirmative.  The  court  so  instructed  them, 
saying: 

"That  is,  you  are  to  determine  from  the 
proofs,  the  surrounding  conditions,  and  the 
evidence  of  the  experts  whether  the  destruc- 
tive infection  originated  because  Dr.  Vroman 
introduced  the  poisonous  infection  into  the 
wound,  if  you  find  this  to  be  true,  on  the  eye, 
as  the  plaintiff  charges." 

The  defendant  preferred  the  following  re- 
quest: 

"If  the  plaintiff,  in  connection  with  the  pay- 
ment of  tiie  compensation  to  him  under  the 
Workmen's  Compensation  Act,  claimed  or  rep- 
resented or  accepted  compensation  on  the 
ground  that  the  sight  of  his  right  eye  had  been 
lost  because  of  the  entrance  of  the  substance 
into  his  eye,  and  not  because  of  the  malprac- 
tice of  the  defendant,  as  he  now  claims,  then 
yon  may  consider  sudi  fact  as  an  admission 
against  his  present  claim,  and  you  must  then 


take  this  drcmnstanee  into  consideration  as 
one  of  the  circumstanoes  of  the  case  in  making 
np  your  verdict." 

[12]  This  request  called  the  attention  of 
the  Jury  directly  to  the  claim  made  under 
oath  by  the  plaintiff  to  the  Industrial  Ac- 
cident Board  nearly  three  months  after  this 
suit  was  begun,  that  the  loss  of  his  eye  was 
due  to  the  Injury  rec^ved  in  the  factory. 
The  letter  in  the  nature  of  an  affidavit, 
heretofore  quoted,  was  a  sworn  statement 
of  plaintiff  totally  inconsistent  vrith  the 
claim  here  made,  and  we  think  the  Jury 
should  have  been  expressly  instructed  that 
It  might  be  considered  by  them  as  an  admis- 
sion on  his  part  as  to  the  cause  of  the  in- 
Jury.  The  fact  that  such  a  claim,  as  to  the 
cause  of  the  loss  of  his  eye,  was  made  by 
him  under  oath,  while  not  conclusive  against, 
htm  as  an  estoppel,  was  persuasive  as  evi- 
dence, and,  when  requested  by  the  defendant, 
the  attention  of  the  Jury  should  have  been 
particularly  called  to  It. 

For  the  errors  pointed  out,  the  Judgment 
is  reversed,  with  costs  to  appellant,  and  a. 
new  trial  ordered. 


VON  HOENE  et  al.  v.  BARBER  at  al. 

(No.  S3.) 

(Supreme  Court  of  Michigan.   Oct  S,  1921.) 

1.  Trial  9=9 1 1(3)— Transfer  from  equity  tn 
law  allowed  in  a  proper  case  on  defendanf% 
motion. 

Transfer  to  the  law  side,  which  Comp. 
Iawb,  i  12361,  provides  shall  be  forthwith 
made  if  at  any  time  it  appear  that  a  suit  com- 
menced in  equity  should  have  been  brought  aa 
an  action  at  law,  may  be  had  on  defendant's 
motion;  and  is  not  limited  to  a  case  where 
plaintiff  applies  therefor. 

2.  Vendor  and  parohasar  «»338— Case  for 
equity  held  not  made  by  complaint  for  van-' 
dee's  lien,  eta,  not  showing  abseaoa  of 
remedy  at  law. 

Complaint  alleging  that  plaintiffs  contract- 
ed to  purchase  buildings,  making  a  payment 
thereon,  induced  by  defendants'  false  and 
fraudulent  representations  that  the  material 
was  bride,  as  distinguished  from  veneer,  and 
praying  that  defendant's  answer  come  to  ac- 
count with  plaintiffs,  that  plaintiffs  be  decreed 
to  have  a  vendee's  lien  for  the  amount  so 
paid,  their  damages  and  costs,  execution 
therefor,  and  general  relief,  does  not  state  a 
case  for  equitable  relief,  it  not  being  made  to 
appear  that  plaintiff  has  not  a  complete  and 
adequate  remedy  at  law,  nor  averred  that  de- 
fendants are  not  abundantly  able  to  pay  any 
judgment  that  may  be  obtained. 

Sharpe  and  Clark,  JX,  dissenting  in  part 

Appeal  from  Circuit  (3ourt  Wayne  County^ 
in  Chancery. 
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Suit  by  Jenny  Bfay  Von  Hoene  and  another 
against  William  R.  Barber  and  others.  From 
an  order  transferring  the  case  to  the  law 
side  of  the  court,  platntiffs  api)eaL    Affirmed. 

Argued  before  STBERE,  O.  J.,  and  MOORE, 
FELLOWS.  STONE,  CLARK,  BIRD,  and 
SHARPE,  JJ. 

Rood  ft  Vlsscher,  of  Detroit,  for  appellants. 

Arthur  E.  Koch,  of  Detroit,  for  appellee 
WlUlam  R.  Barber. 

Walter  M.  Nelson,  of  Detroit,  for  appellees 
Barbara  Theile,  Edward  Orlesbach,  and 
Adela  GrleBbach. 

MOORE,  J.  This  Is  a  dumcery  proceeding 
originally  commenced  against  defendants  Bar- 
ber and  Th^le.  Later  the  other  defendants 
were  allowed  to  Intervene.  On  January  12, 
1921,  the  following  order  of  the  circuit  Judge 
was  filed: 

"At  a  session  of  said  court  held  in  the 
Wayne  County  Building,  Detroit,  Wayne  coun- 
ty, Michigan,  on  the  6th  day  of  December, 
1920.  Present:  Hon.  Howard  Wiest,  Circuit 
Judge. 

"This  cause  having  come  on  to  be  heard 
upon  the  bill  of  complaint  of  the  plaintiffs,  the 
answer  of  the  defendants,  the  petition  by  way 
of  interventions  of  Edward  and  Adela  Orfes- 
bach,  and  the  answer  thereto  of  the  plaintiffs, 
and  the  court  having  examined  the  contract 
admitted  by  all  parties  to  have  been  executed 
with  reference  to  the  snbject-matter,  and  the 
court  having  beard  the  statements  of  counsel 
for  the  respective  parties  to  this  cause,  ex- 
amined their  briefs,  andt  being  informed  in  the 
premises. 

"It  is  adjudged  and  decreed  that  the  plain- 
tiffs in  this  cause  have  no  vendee's  lien  upon 
the  property  in  the  bill  of  complaint  described 
as  followa:  Lot  No.  46S,  St  Oair  Park  sob- 
division  of  the  city  of  Detroit,  county  of 
Wayne,  and  state  of  Michigan,  and  known  as 
Nos.  615  and  617  Emerson  avenue.  And  the 
daim  of  the  plaintiffs  to  a  lien  thereupon  is 
wholly  disallowed. 

"It  is  further  adjudged  and  decreed  that,  in 
the  bill  of  eompUnnt  of  the  plaintiffs,  and  their 
answer  to  the  petition  of  the  interveners,  and 
in  the  pleadings,  there  is  no  averment  or 
averments  which  confer  upon  this  court  any 
chancery  Jhrlsdiction,  and  in  accordance  with 
fhe  statute  in  such  case  made  and  provided,^ 
said  cause  may  be,  and  the  same  hereby  is,' 
forthwith  transferred  from  the  chancery  to 
the  law  side  of  this  court,  there  to  be  pro- 
ceeded with,  after  such  alteration  in  the  plead- 
ings as  shall  be  essential,  as  though  the  orig- 
inal chancery  cause  had  been  set  for  trial  and 
proceeded  to  trial  after  an  adjournment  to  al- 
low necessary  amendments, 

"It  is  further  ordered  that,  on  or  before 
January  25,  1921,  the  plaintiffs  shall  make  such 
changes  in  the  bill  of  complaint  as  they  shall 
deem  necessary  to  constitute  a  declaration 
against  such  of  the  defendants  as  they  desire 
to  sue  upon  the  law  side  of  this  court,  and 
that  within  five  days  of  the  service  of  such  a 
declaration  upon  snid  defendants,  or  their  re- 
spective attorneys,  they  shall  respectively  plead 
thereto." 


The  case  is  brought  here  by  appeal  The 
claim  of  lytpeUant  is  stated  as  follows  tn  the 
brief  of  counsel: 

"To  recapitulate  our  argument,  we  ask  that 
the  decree  of  the  court  below  be  reversed,  and 
the  case  set  for  hearing,  and  the  petition  of 
the  interveners  be  dismissed:  (1)  Because  the 
interveners  have  no  standing  either  by  common 
law  nor  nnder  our  statute;  (2)  because  if  en- 
titled to  remain  in  court  they  cannot  be  beard 
to  object  to  the  propriety  of  this  proceeding; 
(3)  because  the  plaintiff's  case  is  one  in  which 
they  are  entitled  to  equitable  relief,  and  can 
have  adequate  redress  only  in  a  court  of  chan- 
cery." 

Groups  1  and  2  may  be  considered  together. 
The  lower  court  was  evidently  of  the  opin- 
ion that  the  order  of  interrentliMi  was  author- 
ized by  the  ftrilowlng: 

"In  an  action  either  at  law  or  in  equity,  any 
one  claiming  an  interest  in  the  litigation  may, 
at  any  time,  be  permitted  to  assert  bis  right 
by  intervention,  but  the  intervention  shall  be 
in  subordination  to,  and  in  recognition  of,  the 
propriety  of  the  main  proceeding."  C.  L. 
1916,  i  12862. 

Counsel  now  say  that  the  Intervener  cannot 
question  the  propriety  of  the  main  proceeding. 
The  order  allowing  interventi(m  was  made 
November  13,  1920.  No  motion  was  made  to 
transfer  the  case  to  the  law  side  of  the  court 
until  December  6,  1920.  This  motion  was 
made  not  only  by  the  Interveners,  but  was  also 
made  by  defendant  Barbara  Theile.  It  is  un- 
necessary to  decide  whether  the  motion  to 
transfer  the  case  could  be  made  by  the  inters 
veners  alone,  because  one  of  the  original  de- 
fendants made  the  motion  also. 

[1]  The  section  of  the  statute  involved  Is 
12351,  C.  U  1915,  whidi  reads  In  part: 

"If  at  any  time  it  appear  that  a  suit  com- 
menced in  eqnity  should  have  been  brought  as 
an  action  on  the  law  side  of  the  court,  •  *  • 
it  shall  be  forthwith  transferred  to  the  proper 
side." 

If  the  transfer  was  properly  made  upon  the 
motion  of  defendant  Theile,  as  we  think  it 
was.  It  would  cany  the  entire  case  to  the 
law  side  of  the  court  It  is  urged  that  the 
transfer  should  be  made  only  upon  the  ap- 
plication of  the  plaintifT.  This  contention 
overlooks  the  fact  that,  when  a  defendant 
is  a  party  to  a  litigation,  he  Is  Just  as  much 
interested  in  having  it  finally  decided  as  is 
the  plaintiff.  The  contention  also  overlooks 
the  interest  the  public  has  in  having  its 
courts  freed  from  the  necessity  and  expense 
of  two  or  more  lawsuits,  when  one  will  an- 
swer every  purpose. 

The  language  of  the  statute  Is  broad  enough 
to  safeguard  the  rights  of  all  parties  inter- 
ested in  the  litigation.  The  language  is  clear, 
explicit,  and  unambiguous,  and  should  be 
given  effect 

[2]  Can  the  plalntifl  have  adequate  redress 
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only  in  a  court  of  chancery?  It  has  already 
appeared  that  the  trial  court  was  of  the  (pin- 
ion that  there  was  no  averment  or  averments 
in  the  pleadings  which  would  confer  upon  the 
court  chancery  Jurisdiction.  The  bill  of  com- 
plaint is  not  contained  in  the  record.  There 
does  appear  therein  what  purports  to  be  an 
abstract  thereot  Shorn  of  its  legal  verbiage^ 
It  Is  stated  that  defendant  Thelle  employed 
defendant  Barber  to  sell  certain  real  estate 
In  Detroit    We  quote: 

"To  induce  the  plaintiifs  to  purchase  said 
premises,  represented  to  the  plaintiff  Jenny 
Von  Hoene,  on  November  IS,  1919,  that  he 
was  BO  employed  that  the  two-family  flat  on 
the  said  premises  was  what  is  known  as  solid 
brick  as  distin^ished  from  briek  veneer,  well 
knowing  that  the  plaintiffs  desired  only  to  par- 
chase  a  solid  brick;  that  the  plaintiffs  relied 
upon  these  representations,  were  induced 
thereby  to  ajrree  to  purchase,  and  paid  the 
said  Barber  $500  on  the  purchase  price,  and 
that  the  said  building  was  a  bri<A  veneer,  and 
not  a  solid  brick  building,  whereby  the  plain- 
tiffs were  defrauded,  and  prayed  that  the  de- 
fendants' answer  come  to  account  with  the 
plaintiffs;  that  the  plaintiffs  be  decreed  to 
have  a  vendee's  lien  for  the  amount  so  paid, 
their  damages  and  costs,  and  have  execution 
therefor,  and  for  general  relief,  attaching  a 
copy  of  the  preliminary  contract  aa  an  ex- 
hibit." 

It  is  not  made  to  appear  that  plaintiff  has 
not  a  complete  and  adequate  remedy  at  law, 
nor  is  it  averred  that  defoidants  Barber  and 
Thelle  are  not  abundantly  able  to  pay  any 
Judgment  that  plalntUb  may  obtain  against 
them. 

The  order  of  the  trial  judge  ia  affirmed, 
with  costs. 

STEEBBk  O.  J.,  and  STONB,  FEI4LOWS, 
and  BIRD,  JJ.,  concurred  with  MOOBOk  J. 

SHARPS,  J.  (dissenting).  I  concur  with 
Mr.  Justice  MOORE  in  holding  that  there  are 
no.  sufficient  allegations  in  the  bill  of  com- 
plulnt  to  confer  Jurisdiction  on  a  court  of 
equity.  See  Detroit  Trust  C3o.  v.  Old  National 
Bank,  155  Mich.  61,  118  N.  W.  729 ;  Lauben- 
gayer  v.  BJiode,  167  Mich.  605,  133  N.  W,  535. 
I  do  not  think,  however,  that  the  trial  court 
had  any  power  or  authority  to  make  the  or- 
der transferring  the  cause  to  the  law  side  of 
the  court  against  the  objection  of  the  plain- 
tiff. The  statute  providing  for  such  trans- 
fers (3  Comp.  Laws  1015,  g  12351)  reads 'as 
follows : 

"If  at  any  time  it  appear  that  a  suit  com- 
menced fn  equity  should  have  been  brought  aa 
an  action  on  the  law  side  of  the  court,  or  if  it 
appear  that  an  action  commenced  on  the  law 
side  of  the  court  should  have  been  brought  In 
equity,  it  shall  be  forthwith  transferred  to  the 
proper  side,  and  be-  there  proceeded  with,  with 
only  such  alteration  in  the  pleadings  aa  aball 
be  essential." 


f  This  is  a  new  section  added  to  our  practice 
laws  by  the  Judicature  act  (section  2,  chapter 
11,  Act  No.  314,  PubUc  Acts  1916.)  The  biU 
as  Introduced  in  the  lieglslature  was  pre- 
pared by  a  commission  of  eminent  attorneys 
appointed  by  the  (Governor  pnrsuant  to  the 
provisions  of  Act  No.  2S6,  Public  AcU  of  1013. 
In  referring  to  this  section  in  their  report, 
the  Gommisslm  said: 

"We  propose  that  actions  that  have  be^ 
brought  on  the  wrong  side  of  the  court  may  be 
transferred  to  the  right  side,  and  be  proceeded 
with  instead  of  being  dismisBed,  thus  rendering 
the  beginning. of  a  new  action  unnecessary." 

In  the  commentary  on  the  changes  in  prac- 
tice made  by  this  act,  prepared  by  Mr.  A.  M. 
(Tummlns,  a  member  of  the  commission,  pub- 
lished as  part  1  of  Cummins  &  Beecher's 
edition  of  the  act,  In  referring  to  this  section. 
It  is  said: 

"If  the  plaintiff  mistake  his  remedy  and 
bring  suit  at  law  when  he  should  have  sued  in 
equity  or  vice  versa,  the  suit  need  not  fail,  but 
shall  be  transferred  to  the  proper  side,  and  be 
there  proceeded  with,  there  being  only  such 
alterations  in  the  pleadings  as  shall  be  essen- 
tiaL" 

This  section  has  been  referred  to  In  the 
following  decisions  of  this  court:  Schook  v. 
Iron  arcult  Judge,  192  Mich.  103,  -158  N.  W. 
217:  Flint  V.  Le  Heup,  199  Mich.  41,  166  N. 
W.  626;  Tales  v.  Duplex  Power  Oar  Oo.,  202 
Mich.  224,  168  N.  W.  406;  Courtney  v. 
Youngs,  202  Midi.  884,  168  N.  W.  441 ;  City 
of  Iron  Mountain  ▼.  Waterworks,  206  Mich. 
687,  178  N.  W.  612;  Lake  Superior  Foundry 
Oo.  T.  Circuit  Judge,  200  Mich.  380,  176  N. 
W.  400.  In  the  Toles  Case,  an  appeal  was 
taken  from  a  decree  dismissing  plaintiff's  bill. 
This  was  affirmed  by  this  court  The  opin- 
ion concluded: 

"In  view  of  the  provision  in  section  2,  c.  11, 
of  the  judicature  set,  •  •  •  the  case  is  re- 
manded for  $iiek  further  proceedimra  m  may  he 
detired  by  pla«nti/f,  and  granted  by  the  trial 
court,  in  harmony  with  Uie  statute  and  tliis 
opinion." 

In  the  Inm  Mountain  (Tase,  it  was  said: 

"The  chancery  decree  appealed  from  will 
therefore  be  set  aside,  with  costs  to  defend- 
ant, and  the  case  remanded  to  the  trial  court 
for  transfer  to  the  proper  side  un^er  authority 
of  section  12351,  3  Comp.  Laws  1915,  if  re- 
gu«3ted,  with  such  further  proceedings  as  par- 
ties may  desire  and  the  court  determine." 

The  italics  in  both  quotations  are  mine. 
The  opinions  were  written  by  the  present 
Chief  Justice,  and  suggest,  if  they  do  not 
decide,  that  the  order  of  transfer  shall  be 
made  only  if  asked  for  by  the  plaintiff.  In 
the  Foundry  (Company  Case,  we  held  that  a 
trial  court  should  not  transfer  a  law  case  to 
the  chancery  side  of  the  court  against  the 
objection  of  plaintiff,  when,  under  ita  pcoofli, 
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a  case  had  been  made  out  for  submission  to 
the  jury. 

The  question  now  presented  Is,  May  the 
trial  court,  on  his  own  InltiatlTe,  or  on  mo- 
tion of  a  defendant,  when  satisfied  that  the 
plalntifF  has  not,  by  his  bill  of  complaint  or 
his  proofs,  made  out  a  case  for  equitable  re- 
lief, over  the  protest  and  objection  of  the 
plaintiff,  transfer  the  cause  to  the  law  side 
of  the  court?  I  am  of  the  opinion  that  the 
statute  should  not  be  so  construed.  It  is 
true  that  it  does  not  in  express  terms  state 
that  the  order  shall  be  made  on  the  applica- 
tion of  the  plaintiff,  bat  I  am  persuaded  that 
this  was  the  legislative  intent  ^e  purpose 
of  the  statute  Is  apparent.  It  enables  a 
plaintiff,  who  has  mistaken  his  remedy,  to 
seek  the  aid  of  the  other  side  of  the  court 
without  beginning  another  action.  It  fre- 
quently happens  that  an  attorney  is  in  grave 
doubt  as  to  the  proper  proceeding  to  be 
brought  to  secure  the  relief  he  seeks  for  his 
client  He  finally  decides  and  flies  a  bill  in  eq- 
uity. The  trial  court  disagrees  with  him  hold- 
ing that  his  remedy  is  an  acti<xi  at  law.  Is  not 
the  plaintiff  entitled  to  have  his  bill  dismissed 
and  take  the  Judgment  of  this  court  by  ap- 
peal? By  an  order  of  transfer,  the  plaintiff 
must  try  his  case  in  a  court  which,  in  Ids 
opinion,  has  no  Jurisdiction  to  hear  It  The 
more  orderly  procedure,  and  that  whldi  I 
tlilnk  was  contonplated  In  the  enactment  of 
the  statute,  is  to  permit  the  plaintiff  to  stand 
on  his  case  as  made.  From  the  resulting 
directed  verdict  and  Judgment  entered  there- 
on or  decree  dismissing  his  bill,  he  may  se- 
cure a  review  in  this  court 

While,  as  before  stated,  the  act  does  not 
in  express  language  provide  that  the  transfer 
must  be  made  on  the  application  of  the  plain- 
tiff, I  think  no  violence  is  done  to  the  gen- 
erally acce{>ted  rules  of  Interpretatlmi  and 
construction  of  statutes  tn  so  holding.  The 
general  scope  and  purpose  of  the  section 
must  be  considered  and  the  l^lslatlve  Intent 
obtained  therefrom.  The  rule  Is  thus  stated 
in  EndUch  on  Interpretation  of  Statutes,  i 
295: 

"Where  the  laognage  of  a  statute,  in  its  or- 
dinary meaning  and  grammatical  constmction, 
leads  to  a  manifest  contradiction  of  the  appar- 
ent purpose  of  the  enactment,  or  to  some  in- 
convenience or  absordity,  hardship  or  injos- 
tice,  presumably  not  intended,  a  construction 
may  be  put  upon  it  which  modifies  the  mean- 
ing of  the  words,  and  even  the  structure  of  the 
sentence.  This  is  done  sometimes  by  giving 
an  unnsnal  measoing  to  particular  words; 
sometimes  by  altering  their  collocation,  or  by 
rejecting  them  altogether,  or  by  interpolating 
other  words,  under  the  influence,  no  doubt  of 
an  irresistible  conviction  *  *  •  that  the 
modifications  thus  made  are  mere  corrections 
«f  careless  language,  and  really  give  tiie  true 
intention." 


This  language  is  quoted  approvingly  in  Mr 
tomey  General  v.  Detroit  United  Railway. 
210  Mich.  227,  254,  177  N.  W.  726,  1023,  ao  Is 
also  the  following  from  the  opinion  of  Chief 
Justice  Shaw  in  Oommonwealtli  t.  KJmlwtl. 
24  Pick.  (Mass.)  866,  370: 

"When  the  words  are  not  precise  and  dear, 
such  constmction  will  be  adopted  as  shall  ap- 
pear most  reasonable  and  best  suited  to  ac- 
complish the  objects  of  the  statute;  and  where 
any  particular  construction  would  lead  to  an 
absurd  consequence,  it  will  be  presumed  that 
some  exception  or  qualification  was  intended 
by  the  Legislature,  to  avoid  such  conclusion." 

The  following  from  the  opinion  of  Mr.  Jus- 
tice Cluistiancy  in  Whipple  v.  Judge  of  Sag- 
inaw Circuit  26  Mich.  S42,  is  also  instruc- 
tive: 

"But  the  primary  object  of  all  interpretation 
or  construction  of  statutes  is  to  ascertain  the 
real  intention  of  the  Legislature;  and  no  spe- 
cific or  artificial  rules  of  interpretation  can  be 
of  any  value  which  do  not  contribute  to  this 
end." 

The  order  made  should  be  set  aside,  and 
the  case  remanded,  for  audi  further  proceed- 
ings as  may  be  taken  by  plaintiff  not  inc<Mi- 
sistent  with  this  opinion.  In  view  of  tUe 
fact  that  tike  order  was  made  at  the  sugges- 
tion of  the  trial  court  and  that  this  reversal 
involves  a  question  (rf  practice,  no  costs  will 
be  allowed. 

CHjABK,  J.,  concurred  with  SHARFE,  J. 


GUTT  et  al.  v.  WALTER'S  ESTATE. 
(No.  21.) 

(Supreme  Conrt  ot  Michigan.    Oct  8,  1921.) 

1.  Wttnesses  «s»l3l— Oppoeite  party  statute 
iaapplicable  to  will  contests. 

The  "opposite  party"  statute  (Comp.  Laws 
ldl6,  i  12553),  as  to  competency  of  vritnesses, 
is  inapplicable  to  will  contests. 

2.  Wills  «=9384— Erroneons  milag  that  eon- 
testants  ware  Incompetent  witnesses  prej- 
udicial. 

Erroneous  mUng  that  contestants  were  in- 
competent is  prejudicial  error,  though  what 
their  testimony  would  be  does  not  appear;  the 
court  also  preventing  the  development  thereof. 

3.  Evidence  «=>555— Nonexperts  must  testify 
to  facts  prior  to  opinion  of  mental  Incom- 
petency. 

Before  nonexperts  may  give  an  opinion 
that  testator  was  mentally  Incompetent  they 
must  testify  to  some  facts  inconsistent  with 
sanity. 

4.  Wills  <8=>324(3)— Execution  with  knowledge 
of  contents  and  without  fraud  In  procuring 
signature  question  for  Jury. 

As  against  motion  for  directed  verdict 
keld,  testimony  for  contestants  entitled  them 
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to  go  to  the  jnrr  on  the  qaeation  whether  de- 
ceased executed  the  instrnmeiit  as  and  for  her 
will,  with  knowledge  ol  ita  contents  and  free 
from  fraud  in  procuring  her  signature. 

5.  Wills  «=»324(3)— Contestants'  testimony  of 
exeontion  without  knowing  Instrument  was  a 
will  negatives  dalm  of  undue  influenoa. 
Contestants'   testimony    that   deceased   did 
not  intelligently  execute  the  paper,  but  signed  it 
without  knowing  she  was  executing  a  will,  neg- 
ativei  their  claim  of  undue  influence,  so  that 
refusal  of  submission  to  the  jury  of  that  is- 
sue is  proper. 

Error  to  Circuit  C!ourt,  Wayne  Connty; 
George"  P.  Codd,  Judge. 

From  order  of  probate  court  admitting  to 
probate  the  alleged  will  of  Anna  Walter,  de- 
ceased, August  Outt  and  others,  ccmtestants, 
appealed  to  the  circuit  court,  where  verdict 
was  directed  against  them,  and  they  bring 
error.    Beversed,  with  new  trial 

Argued  before  STEERB,  O.  3.,  and 
MOORB,  FELLOWS,  WIEST,  STONE; 
CLARK.  BIRD,  and  SHARPS,  JJ. 

Barry  J.  Lippman,  of  Detroit  (Ralph  W. 
liddy,  of  Detroit,  of  counsel),  for  appellants. 

Edwin  R.  Monnig,  of  Detroit  (Frank  A. 
Martin,  of  Wilt<m  Junction,  Iowa,  of  coun- 
sel), for  appellee. 

FELLOWS,  J.  The  admission  to  probate 
of  the  will  of  Anna  Walter  by  which  practi- 
cally her  entire  property  was  giren  to  a 
daughter,  Anna  Schonfield,  is  contested  in 
this  proceeding  by  the  remaining  five  chil- 
dren of  deceased  on  the  usual  grounds  of 
mental  incompetency  and  undue  influence, 
and  the  farther  ground  that  her  signature 
to  the  will  was  procured  by  the  fraudulent 
representations  that  it  was  an  instrumoit 
executed  for  the  purpose  of  preventing  the 
heirs  of  her  deceased  husband  taking  her 
property  from  her  and  that  she  executed  the 
will  in  ignorance  of  its  contents.  At  the 
close  of  the  contestants'  proof  the  trial  judge 
directed  a  verdict  against  them.  The  as- 
signments of  error  are  numerous,  and  need 
not  all  be  discussed.  Such  facts  as  are  nec- 
essary to  an  understanding  of  the  case  will 
be  stated  as  we  proceed. 

[1,2]  The  trial  Judge  upon  the  objection 
of  proponent's  counsel  refused  to  permit  one 
of  the  contestants  to  testify  to  facts  equally 
within  the  knowledge  of  deceased  upon  the 
theory  that  such  testimony  was  prohibited 
by  secticxj  12553,  C.  U  1915.  In  this  the 
trial  judge  was  in  error.  We  hare  repeat- 
edly held  that  the  "opposite  party"  statute 
is  not  amdicable  to  will  contests.  Brown  v. 
Bell,  S8  Mich.  58,  24  N.  W.  824;  Schofleld 
V.  Walker,  58  Mich.  96*  24  N.  W.  624;  Lan- 
tenshlager  v.  Lautenshlager,  80  Mich.  285, 
4B  N.  W.  147;  McHugh  v.  Fitzgerald,  103 
Mich.  21,  61  N.  W.  354;   In  re  Dailey's  Es- 


tate, 180  Mich.  478,  147  N.  W.  620;  In  re 
Doty's  Estate,  212  Mich.  346,  180  N.  W.  608. 
In  this  court  oounsd  foe  proponent  dalm 
that  this  ruling  does  not  constitute  reversi- 
ble error,  as  the  Qoestions  asked  should  have 
been  excluded  on  other  grounds.  The  rec- 
ord, however,  discloses  that  the  witness  was 
being  asked  some  preliminary  queeti(»s 
when  the  objection  was  made.  The  trial 
judge  not  only  sustained  the  objection,  but 
also  prevented  contestants'  counsel  from  fur- 
ther perfecting  the  record  by  directing  the 
witness  to  leave  the  stand.  Later,  when 
the  question  came  up  again,  the  Jury  was 
excused,  and  contestants'  counsel  was  quite 
severely  reprimanded  for  attempting  to  put 
In  testimony  <tf  contestants  inhibited  by  the 
former  ruling.  We  do  not  know  what 
these  contestants'  testimony  would  be;  their 
counsel  vfere  prevented  &om  asking  ques- 
tions to  develop  it  Under  our  decisions 
they  were  competent  witnesses,  and  it  was 
reversible  error  to  exclude  their  testimony. 

{3]  We  shall  not  detail  the  testimony  on 
the  question  of  mental  Incapacity.  Viewed 
in  its  most  favorable  light,  it  did  not  take 
this  question  to  the  jury.  Hlbbard  v.  Ba- 
ker, 141  Mich.  124,  104  N.  W.  399;  Black- 
man  v.  Andrevra,  150  Mich.  322,  114  N.  W. 
218;  In  re  Williams'  Estate,  18S  Mich.  97, 
161  N.  W.  731;  Lefflngwell  v.  Bettinghouae, 
151  mcb.  518,  116  N.  W.  781;  In  re  Doty's 
Estate,  supra,  and  anthoritieg  there  cited. 
Mor  was  there  error  in  the  holding  of  the 
court  that  certain  witnesses  had  not  testl- 
fled  to  sufDdent  fftcts  to  Justify  them  in 
expressing  an  opinion  that  testator  was 
jnentally  incompetent  Before  nonexpert 
witnesses  may  be  allowed  to  give  such 
opinion,  they  mn^  testify  to  some  facts  In- 
conslstoit  with  sanity.  Hihbajrd  v.  Baker, 
supra. 

It  becomes  necessary  that  we  should  de- 
tail some  of  the  testimony  npon  the  ques- 
tion of  whether  there  was  sufficient  to  take 
to  the  jury  the  question  of  whether  the  tes- 
tatrix executed  the  will  with  knowledge  that 
it  was  a  will,  of  its  contents,  or  whether  she 
executed  it,  supposing  it  was  a  paper  for 
another  purpose.  There  was  testimony  that 
deceased  had  said  that  her  property  should 
be  equally  divided  among  her  children.  The 
scrivener  who  drew  the  will  was  not  pro- 
duced as  a  witness.  It  was  executed  in  the 
office  of  Dr.  Hagen,  and  he  and  a  Mrs.  La- 
klnsky  were  the  subscribing  witnesses.  Dr. 
Hagen  had  not  a  definite  recoUectioa  of  all 
the  details,  but  does  testify  to  due  execu- 
tion of  the  will.  Mrs.  Lakinaky,  who  says 
she  had  known  deceased  many  years,  says 
she  was  called  to  Mrs.  Schonfleld's  home  by 
Mtb.  Schonfield.  She  found  Mrs.  Walter 
there.  She  asked  her  to  be  a  witness  to  a 
will  for  Mrs.  Schonfield,  saying  that  she 
was   the   only   one   who   had   helped   her; 
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tbat  the  othfera  bad  not.  The  deceased, 
Mrs.  Sctaonfleld,  and  Krs.  Lakin^y  went  to 
Dr.  Hagen's  office,  where  he  read  the  will 
over  to  Mrs.  Walter  In  English,  and  It  was 
there  executed.  Tbls  witness  on  cross-ex- 
amination made  several  contradictory  state- 
ments upon  material  matters.  Contestants 
produced  numerous  witnesses,  whose  testi- 
mony tended  to  show  that  testatrix  could 
not  understand  English.  If  this  testimony 
was  true,  and  its  credibility  was  for  the 
jury,  there  is  a  failure  of  erldence  that  the 
will  was  ever  read  to  testatrix  In  a  lan- 
guage she  could  understand. 

There  was  testimony  tending  to  show  that, 
when  deceased  would  be  riding  with  other 
relatlres,  she  would  request  them  not  to 
drive  by  the  Schonfield  home,  as  she  was 
afraid  to  have  Anna  see  her  with  them. 
She  was  invited  to  a  Christmas  dinner  by 
one  of  her  daughters,  but  did  not  eome; 
when  later  asked  why  aHe  did  not  come, 
she  said  Anna  would  not  let  her  come. 
Anna's  husband  was  the  executor  of  the 
will  of  Mr.  Walter,  wbo  died  some  three 
or  four  months  before  the  will  In  question 
was  made.  Both  Mr.  and  Mrs.  Walter  had 
been  married  before,  and  each  had  grown- 
up families.  By  Mr.  Walter's  will  his  wid- 
ow was  given  the  income  of  certain  real  es- 
tate, which  at  her  death  went  to  bis  chil" 
dren.  Mrs.  Walter  complained  that  she  waa 
unable  to  get  tbls  income.  She  said  that 
when  she  went  there  after  money  Mr.  Schon- 
field would  tell  her  to  get  out,  that  he  bad 
no  money.  There  is  testimony  that  he  In- 
timated to  one  of  the  other  sons-in-law  that 
she  would  have  to  be  placed  in  Elolse. 

The  will  in  question  was  executed  the 
latter  part  of  February,  and  there  ia  testi- 
mony from  <»e  of  her  sons-in-law,  a  Mr. 
Newman,  that  shortly  after  this  she  came 
to  their  house  about  some  paper  she  had 
signed.    We  quote  from  his  testimony: 

*****  It  must  be  some  time  the  last  of 
February  or  March  when  she  came  over  and 
told  ua  about  the  paper  that  they  bad  been 
takes  away  from  her. 

"Q.  Who  said  that?  A.  Mr.  and  Mrs.  Schon- 
£«ld  had  taken  her  somewhere  to  sign  papers, 
and  that  they  were  afraid  that  the  heirs  on 
the  ether  side  would  take  her  home  away  from 
her. 

"Q.  Did  she  say  who  it  was  had  made  this 
paper?  A.  Why,  she  said  Mr.  Orosfield  had 
made  it^-had  drawn  up  acme  paper  about  the 
house;   and  I  asked  her,  'Have  you  signed  it?' 

"Q.  Some  paper  about  the  house?  A.  Tes, 
and  I  asked  her— I  said,  'Mother,  have  yon 
made  a  will,'  or  'signed  a  will?'  and  she  said, 
'No;  I  have  net  signed  any  will;  I  made  no  will.' 

"Q.  When  was  this  conversation?  A.  It  was 
along  in  the  last  of  February  or  the  first  of 
Mardi. 

"Q.  Of  what  year?  A.  The  year  she  died. 
I  asked  her  if  she  had  signed  a  will,  or  made 


a  will,  and  she  said,  'No;  they  took  me  over 
and  said,  If  I  did  not  sign  this  paper,  that  the 
other  heirs  could  take  the  house  away  from  me 
and  leave  me  out  on  the  street.'  I  said,  "Did. 
yon  sign  a  will,  mother?'  and  she  said,  'No,  I 
signed  nothing;  only  they  made  me  sign  thisi 
paper,  so  that  they  could  not  throw  me  oat 
of  my  home.' " 

While  Mrs.  Walter's  statement  was  not 
evidence  of  the  fact  it  was  evidence  of  the- 
state  of  ber  mind.  Mr.  Newman  called  Mrs. 
Schonfield  up  and  asked  ber  if  her  mother 
had  made  a  will,  and  she  replied,  'No,'  that 
her  mother  had  made  no  will.  In  the  fol- 
lowing spring  Mrs.  Walter  came  to  Mr. 
Newman's  bringing  with  her  a  bundle  of 
clothes  and  said  she  wanted  to  live  with, 
them.  She  remained  there  until  her  death, 
and  there  is  testimony  that  she  dally  wor- 
ried about  a  p&per  she  had  signed.  A  lawyer 
was  consulted  about  getting  It  for  her,  but 
It  seems  he  did  not  succeed.  Sbe  finally  be- 
came so  worried  that  she  frequently  said' 
that  she  would  die  if  she  could  not  get  the- 
paper,  and  in  the  fall  she  did  commit  sui- 
cide by  poisoning.  The  day  following  her 
funeral  Anna  came  to  one  of  the  sisters  and' 
cried,  and  said  her  otmsdenoe  was  trou- 
bling her ;  that  her  mother  had  made  a  wilk 
giving  her  the  property,  but  that  it  should 
be  divided  equally  among  the  children. 

[4]  W;hen   we  consider   the  testimony  in 
this  somewhat  vpluminous  record,  some  of 
wblch  we  have  quoted,  and  some  other,  but 
not  all,   we  have  adverted   to,   having  in 
mind,  as  we  must  have,  the  rule  that,  the- 
verdict  being  directed   against  contestants, 
the  testimony  with  its  legitimate  Inferences, 
most  favorable  to  them  must  be  accepted, 
we  are  constrained  to  bold  that  they  were- 
entltled  to  take  the  verdict  of  the  jury  on. 
the  question  of  whether  the  will  in  ques- 
tion was  executed  by  the  deceased  as  and 
for  ber  last  wUI  and   testament,   with   a 
knowledge   of  Its  contents   and   free  from< 
fraud  in  procuring  her  signature  to  it 
.  [I]  As  we  have  stated,  the  testimony  of' 
contestants  tended  to  establish  their  claim 
that  deceased  did  not  intelligently  execute- 
the  paper  offered  for  probate.      This  tes- 
timony, we  are  persuaded,  negatives  their - 
dpim  of  undue  infiuenic&     Manifestly;   if 
the  deceased  signed  the  paper  without  know- 
ing she  was  executing  a  will,  It  cannot  be 
claimed  that  sbe  was  unduly  influenced  to- 
will   thw  property    to   her   daughter   Anna. 
We  are  not  persuaded,  upon  the  record  as 
made,  that  the  trial  Judge  was  in  error  in. 
refusing  to  submit  to  the  Jury  the  question 
of  undue  influence. 

For  the  errors  pointed  out,  the  judgment 
will  be  reversed,  -with  a  new  trial.  Contest-- 
ants  will  recover  costs  of  this  court. 
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GOODMAN  V.  WOBIQ.     (No.  37.) 
(Supreme  Conrt  of  Michigan.    Oct  3,  1921.) 

1.  Courts  <&=3489(3)— State  court  has  Juris- 
diction of  suit  for  speclflo  performanoe  of 
contract  to  assign  patent. 

A  state  court  has  jurisdiction  in  a  rait  for 
specific  performance  of  a  contract  to  assign 
a  United  States  patent 

2.  Speclflo  performance  ^=>50,  89— Inadequacy 
of  consideration  and  plaintiff's  Inabill^  to 
perform  contract  to  employ  precludes  spe- 
cific performanoe  of  contrast  to  assign  pat- 
ent. 

In  a  anit  for  specific  performance  of  a 
contract  to  assign  a  patent  wiiere  plaintiff  iiad 
assigned  bis  riglits  to  the  patent  to  others  and 
had  made  himself  unable  to  perform  his  agree- 
ment to  employ  defendant  as  plant  superintend- 
ent, and,  on  repayment  of  adrances  by  plain- 
tiff out  of  the  profits,  to  permit  defendant  to 
become  a  partner,  and  where  defendant  was 
not  to  be  adeqnately  rewarded  for  his  patent, 
specific  performance  will  not  be  granted.      ' 

Appeal  from  Circuit  Court,  Wayne  County, 
in  Chancery;   Jesse  H.  Boot,  Judge. 

Suit  by  Harry  Ooodman,  In  which  the  Me- 
ridian Motor  ValTe  Company  was  substituted, 
against  Fred  E.  WoUg.  From  a  decree  for 
plaintiff,  defendant  appeals.     Beversed. 

Argued  before  STBEBE,  C.  J.,  and  MOOBSl, 
FELLOWS,  WIBST,  STONE,  CLABK,  BIBD, 
and  SHABPE,  JJ. 

James  H.  Pound,  of  Detr(^t,  for  appellant 
Bocl:well  T.   Gust,   Stevenson,   Carpenter, 

Butzel  &  Backus,  and  Benjamin  &  Betzoldt 

all  of  Detroit,  for  appellee. 

MOORE,  J.  This  biU  of  complaint  was 
filed  to  compel  the  specific  i>erformance  of 
a  contract  Plaintiff  Harry  Goodman  is  a 
mason  contractor  in  Detroit  Defendant 
FYed  H.  Woblg  was  a  manufacturer  of  motor 
valves.  Mr.  Goodman  met  Mr.  Wobig  about 
the  first  of  September,  1919.  Mr.  Wobig  In- 
terested Mr.  Goodman  In  a  proposition  to 
purchase  the  machinery  and  equipment  of  the 
Meridian  Machine  Products  Company,  mail- 
ers of  motor  valves.  Negotiations  were  had  for 
the  purchase  of  the  Meridian  Machine  Prod- 
ucts Company,  but  nothing  came  of  them. 

It  is  claimed  that  after  the  proposition  to 
purchase  the  property  of  the  Meridian  Ma- 
chine Products  Company  fell  thrt^h,  Mr. 
Wobig  advised  Mr.  Goodman  that  new  equip- 
ment could  be  secured  more  advantageously 
than  to  puTChase  second-hand  equipment 
from  the  Meridian  Machine  Products  Com- 
pany as  originally  Intended,  and  that  this 
was  done.  Mr.  Goodman  secured  a  small 
building  In  which  their  operations  were  con- 
ducted. It  Is  claimed  Mr.  Goodman  pur- 
chased equipment  dies,  steel,  and  other  ma- 


terial with  which  Mr.  Wobig  experimented, 
developing  a  new  welding  process.  During 
this  period  Mr.  Goodman  paid  Mr.  Wobig  a 
salary  at  $50  per  week.  It  Is  claimed  the 
Investment  of  Mr.  Goodman  was,  all  told, 
about  $14,000.  About  February  4,  1920,  the 
new  process  was  so  far  perfected  that  a 
patent  attorney  was  consulted  and  an  appli- 
cation tor  a  patent  was  made  a  little  later. 

It  was  thought  t)est  to  hare  the  agree- 
ment of  the  parties  in  relation  to  the  busi- 
ness and  the  use  of  the  new  process  In  writ- 
ing, and  the  office  of  a  lawyer  who  had  be- 
fore this  acted  for  Mr.  Goodman  was  visited. 
The  lawyer  dictated  an  agreement  to  his 
stenographer.     This  was  transcribed. 

The  parties  remained  an  hour  or  more  In 
the  office,  and  Mr.  Wobig  made  some  objec- 
tion to  the  form  of  the  agreement.  Mr. 
Wobig  took  away  a  copy  of  the  contract  as 
It  then  was.  When  the  parties  returned  the 
next  day,  some  changes  had  been  made,  and 
It  Is  the  claim  that  copies  were  given  to  each 
of  the  parties,  and  that  the  contract  was 
read  alond  to  them,  after  which  l>oth  of 
them  signed  each  sheet  of  the  contract  This 
was  on  the  19th  of  February,  1919. 

Mr.  Wobig  took  his  copy  of  the  contract 
home,  and  his  wife  objected  to  the  contract 
and  both  of  them  the  next  morning  went  to 
see  Mr.  Ooodman  and  insisted  upon  the 
agreement  being  dianged  so  as  to  conform 
to  the  understanding  of  the  Wobigs.  The 
parties  are  not  agreed  as  to  what  occurred, 
but  Mr.  Wobig  did  not  return  to  the  plant 
to  work,  and  this  bill  of  cinnplalnt  was  filed 
on  the  25th  of  February,  1920. 

A  hearing  was  had  and  a  decree  for  q>ecif- 
Ic  performance  was  mada  The  case  is 
brought  here  by  appeaL 

It  is  the  claim  of  the  defendant  that  the 
written  CMitract  was  different  from  what 
the  parties  understood  it  was  to  be,  and  that 
it  was  hastily  read  to  him,  and  tliat  he  did 
not  understand  its  meaning  when  he  signed 
it 

[1]  Defendant's  counsai  ctntends  that  be^ 
cause  the  subject-matter  pf  the  contract  is 
a  United  States  patent,  the  state  court  is 
without  Jurisdiction.  This  question  has  long 
t>een  settled  adversely  to  such  a  contention, 
both  by  the  decisions  of  this  court  and  the 
decisions  of  the  Supreme  Court  of  the  United 
States.  Nichols,  Shepard  &  Co.  v.  Marsh, 
61  Mich.  609,  28  N.  W.  (190.  ^ee  Marsh  v. 
Nichols  Shepard  &  Co.,  140  U.  S.  344.  11 
Sup.  Ct  798,  35  I*  Ed.  413. 

It  may  be  well  to  quote  the  contract  It 
reads: 

"This  agreement,  made  and  entered  into  this 
18th  day  of  February,  A.  D.  1920,  by  and 
between  Harry  Ooodman,  of  Detroit  Mich., 
party  of  the  first  part,  and  Fred  H.  Wobig  of 
the  same  place,  party  of  the  second  part,  wit- 
nesaeth: 
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"Whereas,  party  of  the  first  part  has  here- 
tofore pnrchaaed  the  neeessarr  machinery  and 
equipment  to  equip  a  machine  shop  at  No. 
1731  Rasaell  street,  Detroit,  Mich.,  of  which 
said  business,  at  the  date  hereof,  said  first  par- 
ty is  the  sole  and  absolute  owner.  Said  busi- 
ness when  ready,  to  be  conducted,  is  to  be  un- 
der the  name  of  the  Meridian  Motor  Valre 
Oompany. 

"And  in  the  equipping  and  fumisliing  of  said 
machine  shop,  the  said  first  party  has,  to  the 
date  hereof.  Invested  the  sam  of  fourteen 
thousand  dollars  ($14,000.00).  And  whereas, 
the  said  first  party  equipped  said  factory  and 
machine  shop,  and  entered  into  said  business 
at  the  special  instance  and  request  of  said 
second  party,  made  on  or  about  the  19th  day 
of  September,  1919.  The  said  second  party 
being  an  experienced  macliinist  and  mechanic, 
and  a  specialist  is  the  manufacture  of  motor 
valyes. 

"And  whereas,  the  said  second  party  has,  be- 
tween the  19th  day  of  September,  1919,  and  the 
date  hereof,  while  working  and  employed  by 
the  party  of  the  first  part,  and  receiving;  wages 
during  said  time  from  first  party,  perfected  a 
process  for  welding  or  amalgamating  iron  and 
steel,  to  be  used  in  the  construction  and  man- 
ufacture of  motor  valTes. 

"And  whereas,  the  said  party  of  the  second 
part,  has  heretofore  made  application  for  Unit- 
ed States  patent  for  said  process  through 
Stuart  O.  Barnes,  patent  attorney  of  Detroit, 
Mich. 

"And  whereas  the  said  party  of  the  first 
part  is  desirous  of  hiring  and  engaging  the 
said  second  party  as  superintendent  of  his 
plant,  to  have  general  charge  of  the  production 
department,  and  to  acquire  an  interest  in  the 
business  of  said  first  party,  to  wit,  the  Meridian 
Motor  Valve  Company,  and  the  maicjhinery 
equipment  and  assets  thereto.  Therefore  it 
is  mutually  agreed  by  and  between  the  parties 
hereto,  as  follows: 

"Said  first  party  hereby  hires  said  second 
party  as  superintendent  for  bis  plant  at  1731 
Bnssell  street,  to  be  known  as  the  Meridian 
Motor  Valve  Company,  to  have  general  charge 
of  the  production  department,  at  a  weekly 
salary  of  sixty  dollara,  or  as  shall  be  here- 
after mutually  agreed  upon. 

"Said  second  party  may  acquire  a  one-half 
interest  in  said  business,  equipment  and  as- 
sets upon  the  following  terms  and  conditions, 
to  wit:  That  if  said  second  party  shall  faith- 
fully perform  this  agreement,  in  all  respects, 
and  shall  remain  with  first  party  until  the 
event  hereinafter  set  forth  shall  transpire. 
Then  first  party  agrees  that  when  first  party 
shall  have  received  from  the  net  profits  of  said 
business,  the  amount  of  money  that  he  (first 
party)  has  invested  therein,  to  wit,  the  sum  of 
fourteen  thousand  dollars,  and  other  further 
sums,  that  he  may  hereafter  be  compelled  to 
contribute  in  excess  of  the  income  from  said 
business.  Tbtn,  upon  the  happening  of  such 
event,  viz.,  the  receipt  of  said  first  party  of 
the  full  amount  so  invested  by  him,  as  afore- 
said, first  party  will  then  execute  articles  of 
copartnership  between  party  of  the  first  part, 
and  party  of  the  second  part,  in  which  said 
party  of  the  second  part  shall  be  an  equal 
partner  with  said  fi^t  part,  and  have  a  one- 


half  interest  In  the  business,  equipment  and 
assets,  of  the  Meridian  Motor  Valve  Company, 
as  it  shall  be  at  that  time.  And  shall  there- 
after be  entitled  to  one-half  of  the  profits,  and 
shall  be  liable  for  one-half  of  the  losses.  Said 
second  party  agrees  to  hire  to,  and  remain  with 
first  party  until  such  time  as  he  shall  become 
a  partner  as  hereinbefore  provided. 

"It  is  hereby  mutually  understood  and  agreed, 
by  and  between  the  parties  hereto,  and  as  part 
of  the  consideration  of  this  agreement,  that 
said  first  party  shall  have  the  full  and  exdu- 
sive  use  of  the  process  for  welding  or  amalga- 
mating iron  and  steel,  as  nffw  discovered  and 
invented  by  party  of  the  second  part,  and  for 
which  said  second  party  has  heretofore  made 
application  for  United  States  patent,  including 
the  use  of  and  right  to  said  patent  when  is- 
sued, during  the  life  of  said  patent.  But  no 
longer  than  the  time  that  said  first  party  shall 
remain  in  the  manufacture  of  motor  valves. 

"It  is  further  mutually  understood  and  agreed 
by  and  between  the  parties  hereto,  that  until 
said  first  party  receives  back  in  full  his  en- 
tire Investment  in  said  business  out  of  the  net 
profits  of  said  bnsineBs,  that  said  second  party 
is  not  and  will  not  be  considered  as  a  partner 
therein,  and  will  not  be  liable  for  any  of  the 
indebtedness  of  said  concern  or  business. 

"It  is  further  understood  mutually  by  and 
between  the  parties  hereto,  that  if  the  said 
second  party  shall  at  any  time  in  the  future, 
upon  paying  to  the  said  first  party  one-half 
of  the  amount  that  said  first  party  has  to  that 
date  actually  invested  in  said  business,  less 
any  profits  that  may  have  to  that  time  been 
withdrawn  by  first  party  upon  his  investment, 
shall  be  entitled  to  become  an  equal  partner  in 
said  business,  including  the  plant,  equipment 
and  assets  of  said  company,  and  that  said  part- 
nership agreement,  will  be  signed  at  such  time. 

"It  is  understood  that  all  the  benefits  of 
this  contract  shall  enure  to  the  heirs,  represen- 
tatives and  assigns  of  party  of  the  first  part. 

"In  witness  whereof  the  parties  have  here- 
unto set  their  hands  and  seals  the  day  and 
year  first  above  written. 

"Harry  Goodman,    [L.   S.] 
"Fred  a  Wobig.       [L.  S.]" 

It  1b  the  claim  of  the  defendant  that  the 
contract  was  not  drawn  as  the  parties  bad 
agreed  the  arrangement  should  be,  and  that 
he  bad  no  Intention  at  any  time  to  part  with 
his  title  to  the  patent,  and  that  as  soon  as 
he  understood  the  effect  of  the  contract  he 
notified  the  plaintiff  that  be  would  not  abide 
by  Its  terms. 

The  contract  was  signed  February  18, 
1920.  Notice  was  given  to  the  plaintiff  on 
the  next  day  that  defendant  would  not  abide 
by  its  terms. 

The  bill  of  complaint  was  filed  on  Febru- 
ary 25,  1920. 

In  10  Ruling  Case  Law,  p.  392,  it  is  said: 

"Be  Who  Beekt  Equity  Must  Do  Equity.— 
Any  one  going  into  a  court  of  equity  and  ask- 
ing its  aid,  whether  that  aid  be  such  as  could 
be  obtained  in  a  court  of  law,  or  whether  it 
be  of  .a  character  obtainable  only  in  a  court  of 
equity,  submits  himself  to  the  jurisdiction  of 
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the  court,  and  in  asking  Ita  aid  gnbjects  him- 
self to  the  imposition  of  such  tenns  aa  well- 
established  equitable  principles  woald  require. 
TiAa  principle  expressed  in  the  form  of  the 
maxim,  'He  who  seeks  equity  must  do  equity,' 
is  almost  as  old  as  the  tribunal  to  which  it 
applies,  and  since  courts  of  equity  refuse  to 
recognize  and  protect  equitable  rights  unless 
such  rights  are  based  on  conscience  and  good 
faith,  it  may  be  regarded  as  one  of  the  cardi- 
nal rules  of  equity.  It  pervades  the  entire  field 
of  equity  jurisprudence." 

A  great  many  authorities  are  dted  8Ui>- 
porting  the  text 

In  25  Ruling  Case  Law,  at  page  214,  it  ia 
said: 

"A  decree  for  the  specific  performance  of  a 
contract  is  not  a  matter  of  right,  but  rests 
in  the  sound  discretion  of  the  court.  This  dis- 
cretion is  not  arbitrary  or  capricious  but  ju- 
dicial, and  is  controlled  by  the  eatablished  doc- 
trines and  settled  principles  of  equity.  The 
desired  relief  wHI  be  granted  or  withhdd  by 
the  court  upon  a  consideration  of  all  the  cir- 
cumstances of  each  particular  case,  and  no 
positive  rule  can  be  laid  down  by  which  the 
action  of  the  court  can  be  determined  in  all 
cases.  If,  however,  all  the  necessary  incidents 
and  conditions  are  proven  by  satisfactory  evi- 
dence, the  relief  should  be  decreed  as  a  mat- 
ter of  right,  and  not  as  a  mere  favor.  Broadly 
speaking,  whenever  a  contract)  is  in  writing, 
is  certain  in  its  terms,  is  for  a  valuable  con- 
sideration, is  fair  and  Just  in  all  its  provisions, 
and  ia  capable  of  being  enforced  without  hard- 
ship to  either  party,  it  is  as  much  a  matter 
of  course  for  a  court  of  equity  to  decree  its 
specific  performance  as  for  a  court  of  law 
to  award  damages  for  its  breach.  It  has  been 
said  that  there  ia  a  tendency  on  the  part  of 
American  courts  to  lower  or  elevate  the  gen- 
eral standards  as  to  the  proof  of  contracts 
in  accordance  with  the  views  of  the  chancellor 
concerning  the  justice  of  the  plaintiff's  cause. 
This  latitude  is  implied  in  judicial  statements 
that  the  granting  of  specific  performance  is  an 
extraordinary  power  which  is  not  to  be  exer- 
cised when  in  a  given  case  it  would  be  contrary 
to  equity  and  justice  to  exercise  it,  and  that 
it  is  discretionary  with  the  court  to  grant  or 
withhold  specific  performance  in  furtherance  of 
justice  or  to  prevent  injustice." 

Many  cases  are  cited  in  the  footnote. 

[2]  In  tlie  Instant  case  there  is  no  offer 
in  the  bill  of  complaint  to  hire  the  defendant 
as  superintendent  of  the  plant  of  the  plain- 
tiff at  a  minimom  weekly  wage  of  $60. 
There  is  no  suggestion  that  defendant  shall 
have  a  royalty  on  the  valves  produced,  or 
tliat  he  shall  share  in  any  way  in  the  profits. 
Nowhere  is  it  averred  that  plaintiff  will  per- 
form his  part  of  the  contract  The  record 
shows  that  as  early  as  April  9,  1920,  Sfr. 
Goodman  had  assigned  all  bis  rights  in  the 
application  for  the  patent,  and  the  patent  it- 
self to  the  Meridian  Motor  Valve  Company. 
It  also  shows  there  were  three  stodtholders 
in  that  company,  the  plalnttfE,  Fred  G. 
White,  and  Lawrence  W.  Scutter,  each  at 


whom  at  ttie  time  of  tlie  trial  owned  1,000- 
shares  of  stock.  This  situation  would  indi- 
cate that  plaintiff  had  put  it  beyond  his 
IKJwer  to  perform  the  agreement  be  made  in 
the  contract  if  he  desired  to  do  so. 

The  following  provisions  are  contained  in 
the  decree: 

"(b)  That  since  beginning  this  suit  said  ap- 
plication for  patent  by  said  Fred  H.  Wobig 
has  been  completed  and  filed  in  the  Patent 
OflSce  at  Washington,  D.  C.  That  said  appli- 
cation for  patent  was  executed  by  said  Fred 
H.  Wobig  on  Febniary  25,  1820;  filed  in  tbfr 
Patent  Office  at  Washington,  D.  C,  on  March 
6,  1920,  and  that  the  official  number  of  said  ap- 
plication is  363781. 

"(c)  That  said  Harry  Goodman  ia  entitled 
to  an  assignment  of  all  the  rights  of  said  Fred 
H.  Wobig,  in  and  to  said  application  for  pat- 
ent and  the  patent  therefor  when  issued,  and 
to  the  sole  and  exclusive  use,  right  and  benefits 
thereof. 

"(d)  That  said  Harry  Goodman  has  hereto- 
fore, to  wit  on  April  9,  1920,  duly  assigned  all 
bis  rights  in  and  to  said  application  for  patent 
and  patent,  when  issued  to  the  Meridian  Motor 
Valve  Company,  a  corporation  duly  organised' 
under  the  laws  of  the  state  of  Delaware,  and 
that  the  said  Meridian  Motor  Valve  Company 
is  now  the  legal  owner  of  all  the  rights  of  said 
Fred  H.  Wobig  in  and  to  said  application  for 
patent,  and  the  patent  therefor  when  Issued, 
and  to  the  sole  and  exclusive  use,  right  and 
benefits  thereof.    •    •    • 

"(f)  That  the  said  Fred  H.  Wobig  Is  and 
will  be  entitled  to  a  reassignment  of  said  ap- 
plication for  patent  and  the  patent  thereon 
when  issued,  if  any  is  issued,  at  such  time  as 
the  said  Meridian  Motor  Valve  Company,  its 
successors  or  assigns,  shall  cease  to  remahi  in 
the  manufacture  of  motor  valves. 

"(g)  That  said  Fred  H.  Wobig,  on  the  20th 
day  of  February,  1920,  voluntarily  breached 
the  contract  with  said  Harry  (Goodman,  under 
date  of  February  18,  1020,  hereinbefore  re- 
ferred  to,  and  that  with  the  exception  of  the 
reservation  of  right,  which  said  Fred  H.  Wobig 
has,  in  said  patent  referred  to  in  paragraph  F. 
The  said  contract  is  at  an  end,  and  that  the 
said  Fred  H.  Wobig  has  no  farther  right* 
thereto." 

Tbe  parties  to  this  litigation  evidently  re- 
gard the  patent  as  a  valuable  one.  Counsel 
for   defendant '  characterize  it  in  his  brief: 

"If  this  patent  is  a  meritorious  one,  and  if 
the  results  hoped  for'  can  be  obtained  as  hoped 
and  expected,  then  a  fortune  of  fabulous  pro- 
portions is  the  sure  fruit  of  this  union  of 
different  kinds  of  metal  that  will  grow  with 
the  years,  not  only  for  the  benefit  of  defend- 
ant but  of  posterity  as  well.  Ifc  Is  almost 
too  good  to  be  true.  But  I  am  told  that  it  can 
be  done,  by  men  in  whose  knowledge  of  the  nse 
and  transmutation  of  metals  and  workers  of 
ability  of  metals  I  have  confidence.  And  if  it 
can  be  firmly  and  completely  made  at  all,  then 
it  is  bound  to  be  a  complete  success  nltimately. 
And  I  am  informed  that  it  has  been  done.  It 
will  make  as  much  change  hi  that  portion  of 
auto  industry  as  the  duinge  from  oegwheda 


Digitized  by 


Google 


Micb.) 


TOUNOS 


,  AI>VANCE>-RUMLSrS'  THKBBHER  00. 
(1S4  M.W.) 


636 


to  a  smooth  iron  reQ,  and  from  windlaaa  and 
rope  action  to  traction  and  trollay." 

Whether  this  Is  a  proper  characterization 
of  the  value  of  the  patent  or  not,  the  Patent 
Office  evidently  thought  there  was  some 
merit  In  the  process  or  the  pat^it  would  not 
have  been  Issued.  If  the  decree  is  permitted 
to  stand,  the  defoidant  la  deprived  of  his 
patent  without  any  provision  being  made 
that  he  shall  be  superintendent  of  the  plant, 
without  any  provision  that  he  shall  share  in 
the  profits  of  the  manufacture.  In  fact,  he 
gets  nothing  In  retnm  for  his  patent.  The 
result  is  so  clearly  against  equity  and  good 
conscience  that  the  decree  should  not  stand. 

The  decree  Is  reversed,  with  costs  to  the 
defendant,  and  plalntUt  is  relegated  to  any 
remedy  lie  may  have  at  law. 


YOUNOS  V.  ADVANCE-RUMLEY  THRESH- 
ER CO.     (No.  23.) 

(Supreme  Court  of  llicUgan.    Get.  8,  1021.) 

1.  Sain  4=938(2)  —  RaprMantatlon*  as  to 
thrashlna  machinery  doing  work  for  whicb  It 
was  purehased  held  not  to  oonstltnte  fraud. 

Bepresentations  by  seller  of  threshing  ma- 
chinery that  it  would  properly  do  the  work 
for  which  it  was  purchased  held  not  to  con- 
stitute fraud,  in  the  absence  of  a  showing  that 
the  representationB  were  not  made  in  good 
faith,  the  representations  being  mere  warran- 
ties. 

2.  Fraud  «c=>50— Not  to  bo  proanmed. 

Fraud  is  not  to  be  presumed,  but  must  be 
proved. 

3.  Sales  «=s267— Written  warranty  controls. 

Where  written  contract  contained  warran- 
ty and  provided  that  the  writing  contained  all 
the  representations,  conditions,  and  'warranties 
agreed  upon  between  the  parties,  the  written 
warranty  controls,  all  parol  agreements  being 
conclusively  presumed  to  have  been  expresaed 
tiierein. 

4.  Appeal  and  orror  4b9889(3>  —  Supreme 
Court,  In  order  to  avoid  retrial,  will  treat 
Mil  as  amended. 

In  buyer's  action  for  fraud.  Supreme  C!onrt 
on  appeal,  after  the  facts  have  been  fully 
developed,  on  holding  that  there  was  no  fraud, 
but  merely  a  warranty  on  the  part  of  the 
seller,  will  treat  the  bUl  as  amended,  and  the 
buyer's  dalm  as  predicated  on  the  written  war- 
ranty. 

5.  Sales  «=>287(6)— Buyer  held  entitled  to  ro- 
•oind  eontract  for  breach  of  warranty. 

Where  sales  contract  containing  written 
warranty  gave  buyer  the  right  to  return  defec- 
tive goods,  if  seller  failed  to  remedy  defect, 
and  where  buyer  gave  seller  notice  of  an  in- 
tention to  return  the  goods,  and  was  advised 
that  seller  would  not  accept  a  return,  the 
buyer  was  entitled  to  rescind  for  breach  of 
warranty. 


6.  Sales  ^s>4A\  (3)— EvMeoco  hold  to  provo 
broach  of  warranty. 

Evidence  held  to  prove  that  threshing  ma- 
<chine  would  not  do  as  good  work  as  any  other 
machine  of  the  same  kind,  size,  and  rated  ca- 
pacity working  under  like  conditions  as  war- 
ranted. 

7.  Sales  <»=»39l(8),  442(5)— Buyer  entitled  to 
rosolsslon  could  recover  purchase  price  paid 
with  cancellation  of  notes,  but  not  damages 
for  loos  of  business. 

Buyer  rescinding  sale  of  threshing  machine 
for  breach  of  warranty  under  provision  of  con- 
tract could  recover  consideration  paid,  and  was 
entitled  to  cancellation  of  notes  for  balance 
of  purchase  price  and  mortgage  executed  to 
aecnre  such  notes,  but  could  not  recover  bis 
damages  for  loss  of  business  during  the  sea- 
sons during  which  ho  used  the  defective  ma- 
chine. 

Appeal  from  CHrcult  (3ourt,  Washtenaw 
CfOunty,  In  Chancery;  George  W.  Sample, 
Judge. 

Actton  by  Bert  Xoongs  against  the  Ad- 
vanoe-Bumley  Thresher  Company.  Judgment 
for  plalntifr,  and  defendant  appeals.  Modi- 
fled  and  afflnned. 

Argued  before  STEERE,  O.  J.,  and 
MOORB,  WIBST,  FELLOWS.  STONE, 
C!LARK,  BIRD,  and  SHABPE,  JJ. 

Arthur  Brown,  of  Ann  Ariwr  (B.  R.  Sunder- 
land, of  Ann  Arbor,  of  counsel),  for  appellant. 

Lee  N.  Brown,  of  Ypsllantl,  and  (^vanaugh 
&  Burke,  of  Aon  Arbor  (Henry  0.  Bogle,  of 
Detroit,  of  counsel),  for  appellee. 

SHARPS,  J.  In  1018,  plaintiff  purchased  a 
tJireBhlng  machine  engine  from  the  defendant 
Later,  In  the  same  year,  he  purchased  a  grain 
separator,  giving  tbecefbr  his  five  promissory 
notes,  aggregating  |989,  secured  by  a  cbattti 
mortgage  on  the  engine  and  separator.  This 
separator  did  not  do  good  work.  Defendant 
made  several  ineffectual  efforts  to  make  It  do 
('O.  The  machine  was  finally  returned  to  the 
defendant,  and  a  new  one  furnished  plaintiff. 
The  negotiations  to  this  end  were  consummat- 
ed on  August  29,  1917,  by  plaintiff's  execut- 
ing a  written  order  for  the  new  machine, 
which  was  accepted  in  writing  by  the  defend- 
ant. It  provided  for  a  return  of  the  ma- 
chine purchased  in  1910,  the  payment  of 
W.OO  In  cash,  and  the  giving  of  three  prom- 
issory notes,  one  for  $50,  due  December  1, 
1918,  one  for  $125,  due  December  1, 1917,  and 
one  for  $125,  due  December  1, 1918.  The  pay- 
ment of  these  notes  and  those  unpaid  on  the 
former  machine,  amounting  in  all  to  $958, 
was  secured  by  a  chattel  mortgage  of  same 
date  on  the  engine  and  the  new  separator. 
There  was  attached  to  the  mortgage  the  affi- 
davit of  plaintiff  required  by  the  statute. 
The  contract  thus  made  contained  the  fol- 
lowing warranty: 
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"Said  macUneiy  la  Tvarranted  to  be  well  made 
and  of  good  material,  and  with  proper  use 
capable  of  doing  aa  good  work  as  any  other 
machine  of  the  same  kind,  size,  and  rated  ca-* 
pacity,  working  under  like  conditions,  bat  any 
machine  or  part  thereof  not  manufactured  for 
or  by  vendor,  or  whicJi  la  second-hand,  rebuilt, 
or  repaired,  is  not  warranted,  by  atatata  or 
otherwise." 

It  also  provided: 

"There  are  no  representations,  warranties, 
or  condition,  express  or  implied,  statutory  or 
otherwise,  except  those  herein  contained  and 
no  agreement  collateral  hereto  shall  be  binding 
upon  either  party  unless  In  writing  hereupon 
or  attached  hereto,  signed  by  purchaser  and 
accepted  by  vendor  at  its  head  ofBce." 

At  the  same  time,  plaintiff  ezecnted  and 
delivered  to  the  defendant  the  following  writ- 
ing: 

"Satisfaction   Certificate. 

"Dated  at  TpsUanti,  Mich.,  Aug.  29,  1917. 

"Becelved  of  Advance-Bumley  Thresher  Com- 
pany, Inc.,  a  corporation  of  La  Porte,  Ind., 
an  exchange  of  separators  per  terms  of  order 
bearing  even  date  herewith,  in  consideration 
of  which  I  hereby  acknowledge  full  satisfaction 
and  settlement  of  all  demands  of  any  nature 
whatsoever  against  Advance-Rumley  Thresher 
Company,  Inc.,  or  growing  out  of  the  pur- 
chase and  sale  or  relatiiu;  to  certain  machinery 
heretofore  puDrhased  froim  Advance-Rumley 
Thresher  Co.  [describing  it],  and  expressly 
waive  all  counterclaims,  set-offs  and  defenses 
against  the  collection  of  any  note  or  notes  giv- 
en therefor  or  indebtedness  relating  thereto, 
and  any  renewal  or  renewals  thereof,  and  I 
hereby  acknowledge  to  owe  Advance-Rumley 
Thresher  Company,  Limited,  aforesaid  for  the 
purchase  price  of  said  machinery  the  sum  of 
$659,  which  sum  I  promise  to  pay  with  inter- 
est. [Signed]    Bert  Youngs. 

"Witness:   B.  D.  Lanigan." 

This  machine  was  received  In  due  time  hy 
plaintiff.  He  claims  it  did  no  better  work 
than  the  former  one.  Several  efforts  were 
made  by  the  defendant's  employees  to  make 
it  work  properly,  but,  as  plaintiff  claims, 
without  effect.  Much  correspondence  passed 
between  the  parties.  On  September  18,  1017, 
plaintiff  advised  defendant  by  telegram  that 
he  had  "ordered  car  will  load  separator  soon 
as  car  Is  ready,"  to  which  the  defendant  re- 
plied on  the  following  day: 

"U  yon  load  separator  you  will  do  so  at  your 
own  risk  as  we  refuse  to  accept  it.  Wilcox 
will  be  there  this  afternoon." 

On  October  1st,  plaintiff  wrote  that  the 
changes  made  by  Wilcox  "failed  to  make  this 
separator  clean  and  ^ve  grain."  Defend- 
ant's manager  replied  on  October  3d,  saying 
Wilcox  would  be  at  plaintiff's  place  again  on 
the  next  day,  and  be  had  "entire  confidence 
that  he  will  be  able  to  please  yon  and  that 
you  will  pronounce  the  machine  A-1  before 
he  leaves  you."  On  October  30,  1917,  plain- 
tiff   advised    defendant   that    the   machine 


would  not  work,  'is  of  no  use  to  me,"  and 
asked  for  directions  what  to  do  with  It. 
The  defendant  answered  on  November  3d, 
saying  that  when  last  seen  running  by  their 
expert,  Mr.  Wilcox,  It  was  doing  good  work, 
and  assuring  plaintiff  that  the  machine  was 
all  right.  The  machine  remained  with  plain- 
tiff. 

On  January  17, 1918,  plaintiff  filed  the  bUl 
of  complaint  herein.  As  amended,  it  sets 
forth  the  dealings  between  the  parties  as 
above  stated.    In  paragraph  U  it  alleges: 

"That  owing  to  the  complete  failure  of  tk» 
said  separator  and  its  equipment  to  perform 
its  work  properly,  or  at  all,  and  the  failare  of- 
the  said  defendant  its  experts  and  agents,  after 
due  and  proper  notice,  to  remedy  the  defects 
of  the  same,  the  threshing  season  of  the  sum- 
mer of  1916  was  a  great  loss  and  damage  of 
many  thousand  dollars  to  this  plaintiff,  and 
loss  to  him  in  the  confidence  and  patronage 
of  the  many  customers  for  whom  he  had  at- 
tempted to  thresh  with  said  separator  and  its 
equipment,  and  this  defendant  [meaning  plain- 
tiff] through  and  by  means  of  said  failure 
largely  lost  his  threshing  patronage  in  said 
community." 

After  stating  the  ineffectual  efforts  of  de- 
fendant to  make  the  machine  work  in  a  prop- 
er manner,  it  alleges  the  refusal  of  defendant 
to  exchange  the  same  for  a  new  machine  un- 
less plaintiff  would  pay  in  cash  a  note  given 
on  the  original  purchase,  amounting  vidlth  in- 
terest to  about  $360.  It  further  alleges  that, 
owing  to  the  "embarrassing  and  hopeless  caa- 
dltlon"  in  which  plaintiff  was  placed,  and  the 
danger  of  losing  the  business  he  had  thereto- 
fore carried  on  successfully,  he  was  "obliged 
to  yield  and  did  yield  to  the  promise  of  this 
defendant  to  purchase  from  it  a  new  separa- 
tor for  the  sum  of  $1,350,  upon  the  express 
conditions  and  representation;  •  •  •  that 
the  said  new  separator  was  absolutdy  per- 
fect; •  •  •  that  it  had  been  tried  out  for 
three  years;  that  he  would  guarantee  It  in 
every  detail;"  tliat  after  many  trials,  it  be- 
ing found  tliat  the  machine  would  not  work 
properly,  he  offered  to  ship  it  back  to  defend- 
ant, but  was  notified  that  defendant  wonid 
not  accept  It     Plaintiff  further  alleges: 

"That  he  was  Induced  to  sign  and  did  sign 
said  satisfaction  certificate  by  the  representa- 
tion to  plaintiff  on  the  part  of  defendant  that 
the  said  separator  and  its  equipment  •  •  • 
would  perform  satisfactorily  and  in  a  good  and 
workmanlike  manner,  the  purposes  for  which 
the  same  was  purchased;  *  •  •  that  said 
defendant  knew  that  said  plaintiff  relied  upon 
said  representation:  •  •  •  that  defendant 
made  the  representations  knowing,  or  under 
circumstances  by  virtue  of  which  it  ought  to 
have  known,  that  said  representations  were 
false;  and  that  •  *  •  the  inducement  as 
aforesaid  by  said  defendant  of  this  plaintiff  to 
sign  said  satisfaction  certificate  constituted  a 
fraud  upon  this  defendant  [meaning  plaintiff], 
and  as  such  and  because  of  the  same  should  in 
a  court  of  equity,  be  set  aside  and  held  tor 
i  naught," 
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The  relief  prayed  for  was  a  cancellation  of 
the  satisfaction  certificate  and  the  notes  and 
mortgage,  and  an  accounting  of  the  snms 
paid  by  plaintiff  on  both  machines,  and  the 
losses  sustained  by  him  resulting  from  the 
failure  of  the  machines  to  do  good  work,  and 
that  a  money  decree  be  granted  plaintiff 
therefor. 

Defendant's  answer  Is  a  denial  of  all  rep- 
resentations except  those  contained  In  the 
written  warranties  tinder  which  the  machines 
were  sold.  It  alleges  that  these  written  "war- 
ranties fixed  exactly  the  obligations  which 
defendant  assumed  In  regard  to  said  ma- 
chines," and  "that  defendant  has  In  every 
respect  fully  performed  all  of  said  warran- 
ties." By  way  of  cross-bOl,  It  sets  up  the 
facts  Inddoit  to  the  giving  of  the  chattel 
mortgage  of  August  20,  1917,  alleges  that 
the  notes  secured  thereby  are  past  due,  and 
prays  for  foreclosure  thereof. 

The  trial  court  found  that  "each  and  all 
of  the  allegations"  of  the  bill  of  complaint  "is 
and  are  true  and  fully  sustained,"  and  that 
plaintiff  was  entitled  to  the  relief  prayed  for. 
The  decree  canceled  the  satisfaction  certifi- 
cate, and  all  the  notes  unpaid,  set  aside  the 
chattel  mortgage,  dismissed  the  cross-bill,  or- 
dered defendant  to  pay  the  $350  note  paid  to 
it  by  plalntlfl  when  the  new  machine  was 
purchased,  and  referred  the  matter  of  plaln- 
tUTs  damages  for  loss  of  business  during  the 
seasons  of  1916  and  1917  to  a  circuit  court 
commissioner  for  computation.  From  this 
decree,  the  defendant  has  appealed. 

[1,2]  1.  Was  fraud  alleged  or  proven  ?  This 
Is  the  first  question  discussed  by  counseL 
We  have  set  forth  substantially  all  the  alle- 
gations In  the  bill  relating  to  the  fblse  rep- 
resentations on  which  plaintiff  relies.  These 
can  well  be  stated  by  saying  that  defendant 
represented  that  the  machine  to  be  furnished 
and  afterwards  delivered  would  properly 
do  the  work  for  which  it  was  purchased. 
This  was  no  more  than  a  warranty,  and  the 
record  is  barren  of  proof  tending  to  show 
that,  if  such  representations  were  made  by 
defendant,  they  were  not  made  in  good  faith. 
It  appears  from  the  record  that  the  defend- 
ant is  the  second  largest  manufacturer  of 
threshing  machinery  in  this  country.  There 
la  no  proof  that  its  officers  and  salesmen  did 
not  believe  the  machines  furnished  would 
work  properly,  but  we  think  the  dalm 
made  by  the  plaintiff  that  he  was  Induced  to 
give  the  order  for  the  second  machine  and 
sign  the  satisfaction  certificate,  by  reason  of 
the  fraudulent  representations  of  the  defend- 
ant, is  entirely  unsupported  by  the  proofs. 
Fraud  is  not  to  be  presumed,  but  must  be 
proven.  The  record  contains  no  proof  even 
tending  to  show  that  any  representations  or 
warranties  made  by  the  defendant  were  not 
made  in  the  utmost  good  faith. 

[3]  2.  Must  the  written  warranty  control? 
At  the  time  plaintiff  gave  the  order  for  the 


s^arator  on  Angnst  29,  1917,  he  knew  tlie 
trouble  he  had  had  with  the  machine  pnr^ 
chased  in  1916.  He  was  a  thresher  of  85 
years'  experience.  If  he  desired  a  more  spe- 
cific warranty  than  that  embodied  in  the  or- 
der given  by  him  and  accepted  by  the  def«Qd- 
ant,  he  should  have  had  it  inserted  therein. 
He  makes  no  claim  that  he  did  not  fully  un- 
derstand the  written  warranty  or  the  pro- 
vision that  the  writing  contained  all  the  rep- 
resentations, conditions,  and  warranties 
agreed  upon  between  them.  This, court  has 
many  times  held  that  an  express  warranty 
excludes  any  claim  of  an  implied  warranty, 
and  that,  when  the  contract  is  reduced  to 
writing,  all  parol  agreements  or  understand- 
ings of  the  parties  are  conclusively  presumed 
to  be  expressed  therein.  Hall  ▼.  Duplex- 
Power  Car  Co.,  168  Mich.  634, 135  N.  W.  118; 
Potter  V.  Shields,  174  Mich.  121,  140  N.  W. 
600;  Linderman  Machine  Go.  ▼.  Shaw- Walk- 
er Co.,  187  Mich.  28,  153  N.  W.  34;  Qruber 
Co.  V.  Smith,  195  Mich.  336,  162  N.  W.  124; 
American  Vamlsh  Co.  v.  Globe  Furniture  Co., 
109  Mich.  316,  165  N.  W.  1050.  The  rule  is 
thus  stated  in  Bates  Tractor  Co.  ▼.  Gregory, 
199  Mich.  8,  165  N.  W.  9iS: 

"Where  the  parties  to  a  contract  reduce  it 
to  writing  and  aeree  aa  to  what  warranties 
said  written  contract  shall  contain,  other  war- 
ranties growing  out  of  antecedent  representa- 
tions may  not  be  imposed  upon  the  vendor. 
*  •  •  ■  Bepresentations  in  the  nature  of  war- 
ranties antecedent  to  the  contract  cannot  be 
urged  as  fraud  in  cases  where  the  contract  is 
in  writing  and  contains  specific  warranties." 

S.  The  written  warranty:  In  plaintiff's 
brief,  counsel  say: 

"We  wish  to  emphasize  here  that,  without 
going  back  of  the  express  warranty  contained 
in  the  order  for  machinery,  plaintiff  is  entitled 
to  relief." 

Defendant's  counsel,  in  reply  to  this  dalm, 
after  quoting  the  warranty,  say: 

"There  is  not  a  word  in  the  bill  of  complaint 
about  any  such  warranty  or  representation  as 
this,  which  the  written  contract  contained." 

[4]  We  may,  however,  and  think  we  should, 
in  order  to  avoid  a  retrial,  as  the  facts  were 
fully  gone  into,  treat  the  bill  as  amended, 
and  the  dalm  of  plaintiff  as  predicated  on 
the  written  warranty.  Peacock  v.  Detroit, 
etc.,  R.  Co.,  208  Mich.  403,  175  N.  W.  580,  8 
A.  L.  R.  964 ;  Canning  Co.  v.  Pere  Marquette 
R.  Co.,  211  Mich.  326,  178  N.  W.  851.  Antld- 
patlng  sudk  action,  counsel  for  the  defendant 
urge  that  the  breadi  of  warranty  would  not 
authorize  a  resdssion  by  plaintiff.  They  rely 
on  H.  W.  Williams  Transportation  Line  t. 
Darius  Cole,  etc.,  Co.,  129  Mich.  200,  88  N. 
W.  473,  56  L.  R.  A.  939,  Linderman  Machine 
Co.  V.  Shaw- Walker  Co.,  187  Mich.  28,  153 
N.  W.  34,  and  Rlmmde  v.  Hnebner,  190 
Midi.  247, 167  N.  W.  10,  to  sustain  this  dalm. 
The  rule  stated  In  the  Transportation  Case 
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and  approved  in  the  others  does  not  apply 
when  the  contract  itself  authorizes  a  rescis- 
sion. In  Kimball,  etc.,  Co.  v.  Vroman,  85 
Midi.  810,  24  Am.  R^.  558,  quoted  from  in 
that  case,  it  was  said: 

"While  a  right  to  return  property  which  does 
not  answer  the  assurance  is  not  always  or  gen- 
erally expressed  or  implied  in  the  warranty, 
yet  if  agreed  upon  it  is  in  no  way  inconaiBtent 
with  a  warranty." 

[5]  Plaintiff  contends  that  section  11900, 
3  Comp.  Laws  1915  (section  69  of  the  Uni- 
form Sales  Act),  expressly  provides  for  re- 
scission In  such  cases.  It  is  suffldent,  how- 
ever, to  say  that  this  contract  contains  a  spe- 
dflc  provision  for  rescission.  After  reciting 
the  things  which  the  vendee  must  do  in  case 
of  defects  In  the  machine  or  in  the  work 
which  it  does,  it  provides: 

"If  vendor  fails  to  remedy  the  defect,  pur- 
chaser shall  have  the  right  immediately  to  re- 
turn the  defective  goods  or  parts  in  as  good 
condition  as  when  received  by  him,  *  •  • 
and  shall  tiierenpon  give  vendor  immediate  no- 
tice of  audi  retam." 

The  fact  that  plaintiff  gave  notice  of  an  in- 
tention to  return  and  defendant  advised  him 
that  it  would  not  accept  a  return  is  not  in 
dispute.  If,  then,  there  was  in  fact  a  breach 
in  the  terms  of  the  warranty,  the  plaintiff 
was  entitled  to  rescind.  The  warranty  >  is 
quoted  above.  Defendant  insists  that  there 
is  no  proof  that  the  machine  would  not  do 
"as  good  work  as  any  other  machine  of  the 
same  kind,  size,  and  rated  capacity,  working 
under  like  conditions."  This  must,  of  course, 
be  read  having  in  mind  the  kind  of  a  ma- 
chine and  the  purpose  for  which  it  was  to  be 
used.  It  was  intended  for  use  in  threshing 
the  grain  grown  by  farmers  on  their  farma 
There  Is  an  abundance  of  proof  that  it  did 
not  do  such  work  satisfactorily.  Several  of 
its  parts  were  taken  away  by  defendant's  ex- 
pert and  replaced  by  others.  One  of  the 
troubles  was  with  the  tailings  elevator.  It 
permitted  the  separated  grain  to  pass  over 
in  the  chaff  and  straw.  B.  D.  Lanlgan,  the 
Michigan  manager  of  the  defendant,  who  re- 
sided at  Battle  Creek,  who  sent  the  experts 
to  repair  the  defects  complained  of,  in  a  let- 
ter to  the  plaintiff  under  date  of  September 
10,  1917,  after  statlpg  the  report  made  to 
him  by  his  expert,  Mr.  Wilcox,  and  advising 
him  that  they  were  sending  him  some  new 
parts,  said: 

"The  writer,  yon  will  remember,  informed 
you  that  we  had  had  some  difficulty  with  the 
tailings  elevator,  which  we  felt  that  we  had 
overcome  by  some  changes  we  had  made  in  it. 
We  find  that  with  these  changes  the  elevator 
on  the  machines  we  have  out  running  do  very 
well,  but  we  have  since  found  that  in  wet  grain 
that  they  were  atill  causing  some  trouble,  and 
had  already  arranged  to  make  this  new  bottcnn 
head  for  the  elevator  before  the  receipt  of  your 
letter,  or,  in  fact,  before  Mr.  Wilcox  got  back. 
However,  it  takes  some  little  time  to  get  out 


new  drawings  and  patterns,  bat,  as  a:bove  stat- 
ed, we  have  the  Job  so  nearly  completed  that 
we  are  satisfied  we  can  take  care  of  you  the  lat- 
ter part  of  this  week. 

"As  soon  as  the  parts  are  ready,  we  will  send 
them  down,  and  send  Mr.  Wilcox  back  to  instfdl 
them,  and  see  that  you  get  good  results  with 
the  separator. 

"We  want  to  assure  yon  that  we  will  positive- 
ly see  to  it  that  this  devator  is  made  to  work 
properly  without  dogging  up  under  ordinary 
conditions,  and  when  we  have  taken  care  of 
these  matters,  as  oatlined  above,  we  are  con- 
fident you  will  be  mighty  well  pleased  with  the 
machine." 

As  a  witness  he  testlfled: 

"Q.  In  your  letter  to  Mr.  Xoungs  with  regard 
to  the  second  machine  you  pointed  out  to  Mr. 
Toungs  certain  tliingB  that  were  defective  on 
the  machine  that  he  had  no  means  of  knowing 
at  the  time  he  purchased  it,  didn't  you?  A. 
Yes. 

"Q.  This  machine  as  a  matter  of  tact  was 
largely  an  experiment  with  regard  to  that  par- 
ticular feature  of  it?  A.  In  regard  to  that 
particnlar  feature.    •    *    • 

"Q.  And  if  these  defects  in  the  tailings  ele- 
vator existed  at  the  time  as  you  now  admit 
they  existed,  they  must  necessarily  have  had  a 
serious  effect  on  the  satisfaction  which  he  was 
able  to  give  to  his  patrons  in  the  threshing 
business?  *  *  *  A.  They  were  if  not  taken 
care  of .    •    •    • 

"Q.  May  I  frame  a  question  to  yon  as  to 
whether  or  not  this  particular  method  of  opera- 
tion on  this  machine  was  an  experiment?  Was 
it  or  was  it  not?  A.  I  would  say  it  was  an 
experiment  to  a  certain  extent.    •    •    • 

"Q.  Aside  from  these  complaints  made  by  Iilr. 
Toungs,  who  else  complained?  A.  There  was  a 
number  of  complaints  received  in  regard  to  the 
tailing*  devator;  I  wonld  not  be  able  to  say 
how  many;  I  have  knowledge  of  three  or  four 
myself.  *  •  *  There  was  not  suffldent  open- 
ing to  permit  the  tailings,  particularly  in  damp 
grain,  to  get  into  the  elevator  in  proper  sliape, 
and  a  change  was  made  in  the  sprocket  and 
bearing,  and  that  was  incorporated  into  ma- 
chine that  was  shipped  to  Mr.  Youngs.  Find- 
ing that  did  not  overcome  the  difficulty,  a  new 
head  was  designed  and  put  in  there." 

The  report  made  on  September  llth  by  Mr. 
Wilcox,  who  had  attempted  to  repair  the 
machine,  reads  in  part  as  follows: 

"They  started  up,  and  I  remained  with  the 
machine  the  balance  of  day;  had  a  lot  of  tronUe 
with  tailings  elevator,  the  chain  breaking  four 
times.  Found  there  was  nothing  I  could  do  to 
remedy  the  trouble  until  I  returned  to  factory 
and  got  the  parts  ready." 

[I]  It  is  apparent  from  this  evidence,  as 
well  as  from  the  testimony  of  the  several 
farmers  who  were  sworn,  all  of  whom  had 
had  some  experience  with  threshers,  that  the 
machine  was  not  doing  good  work.  We  think 
the  trial  court  was  Justified  in  Its  finding  that 
plaintiff  had  a  right  to  rescind  under  the 
terms  of  the  contract.  The  defendant  is  en- 
titled to  a  return  of  the  madiine.  and  the 
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plaintiff  to  a  cancellation  of  hii  notes  and 
the  chattel  mortgage. 

[7]  4.  Plaintiff's  damages:  The  views  we 
bare  expressed  preclnde  the  consideration  of 
any  damage  sustained  by  plaintiff  prior  to 
the  purchase  of  the  new  machine.  Any  con- 
sideration paid  by  him  therefor,  as  expressed 
in  the  contract  of  sale,  should  be  returned, 
and,  as  before  stated,  his  mortgage  and  notes 
should  be  delivered  xtp  and  canceled.  The 
$360  paymoit  was  not  paid  as  a  part  of  th« 
purchase  price,  but  agreed  to  on  the  settle- 
ment as  compensation  for  the  use  of  the  ma> 
chine  purdiased  In  1916. 

We  think  the  provLslon  In  the  decree  re- 
specting other  damages  too  broad.  These 
must  be  confined  to  such  as  are  allowable  In 
cases  of  like  nature.  We  are  loath  to  lay 
down  any  rule  respecting  them  in  the  ab- 
sence of  eadi  specific  proof  as  may  be  offered 
before  the  commissioner,  and  content  ourselves 
with  calling  attention  to  the  language  em- 
ployed In  Truman  v.  Threshing  Machine  Co., 
168  Mich.  153,  135  N.  W.  89,  and  the  cases 
there  dted,  where  the  subject  of  damages  In 
somewhat  similar  cases  is  considered. 

The  decree  will  be  modified  in  accordance 
herewith,  and  as  thus  modified,  affirmed, 
without  costs  of  this  court  to  .tither  party. 


OOUQLAS  V.  INSURANCE  00.  OF  NORTH 
AMERICA.     (No.  70.) 

(Supreme  Court  of  Michigan.     Oct  S,  1921.) 

1.  Insurance  ig=3668(6)— Insured's  testimony 
as  to  Identity  of  oar  stolen  with  that  In- 
snred  hold  siifflclsnt  as  against  motloa  for 
dlreetsd   verdlot. 

Though  a  misrepresentation  as  to  the  model 
and  age  of  an  automobile  is  one  of  a  material 
fact,  where  defendant,  in  a  suit  on  a  policy 
insuring  a  1015  car  against  tlieft,  introduced 
no  evidence  tliat  the  factory  number  alleged 
was  of  the  1912  series,  and  plaintiff,  ttioagh  he 
threw  no  light  on  the  discrepancy  in  numbers, 
testified  positively  that  the  car  purchased  was 
a  1915  model,  bought  from  an  agency  which 
had  it  insured  for  the  protection  of  both,  that 
it  was  correctly  described  in  the  application, 
except  as  to  number,  and  that  It  was  his  only 
car  and  the  car  stolen,  a  directed  verdict  for 
defendant  was  properly  refused. 

2.  Insurance  «=>640 (2)— Breach  of  warranty 
hy  Insured  not  available  without  notice  of 
special  defense,  as  required  by  court  rule. 

Where  defendant,  in  a  suit  on  an  automo- 
bile theft  policy,  did  not  attach  to  its  plea  of 
the  genera]  issue,  as  required  by  a  court  rule, 
a  notice  of  a  special  defense  of  breach  of  war- 
rantr  by  insertion  of  the  wrong  factory  number 
in  the  application,  and  offered  no  proof  that 
the  daimed  misrepresentation  as  to  number 
resulted  in  injury  to  it,  it  cannot  rely  on  sndi 
defense. 


3.  Insuraiioe  «C9558(6)  —  Adjastei's  csaduot 
held  to  waive  proof  of  loss. 

Where  insurer's  adjuster,  on  being  notified 
by  insured  that  his  automobile  had  been  sto- 
len, promised  to  talce  care  of  him,  took  charge 
of  the  matter,  examined  the  policy  and  other 
papers,  made  a  record  of  the  case  from  an- 
swers to  questions  asked  of  Insured,  and  prom- 
ised they  would  return  the  car  or  pay  for  It 
within  00  days,  It  waived  sabsequent  tender 
of  proof  of  loss. 

4.  Corporations  «=»433( I)— Question  of  agen- 
cy for  Jury,  If  reasonably  Inferable  from  evi- 
dence. 

Though  agency  cannot  be  proven  by  the 
statements,  declarations,  or  admissions  of  the 
alleged  agent,  if  there  be  in  proof  facts  from 
which  an  agent's  authority  can  be  fairly  and 
reasonably  inferred,  the  question  is  for  the 
jury;  direct  and  positive  proof,  particulariy  in 
the  case  of  corporations,  wliich  can  act  only 
through  agents,  not  being  imperative. 

5.  Insnranoe  «sae68(2)— Evideaoe  held  safli* 
dent  to  take  qnestion  of  ageaoy  to  Jary. 

In  an  action  on  an  automobile  theft  poli- 
cy, evidence  that  plaintiff,  by  direction  of  the 
agent  who  wrote  the  policy,  went  to  an  office 
with  defendant's  name  on  the  door,  where  he 
met  the  man  who  the  agent  had  told  him  was 
defendant's  adjuster,  that  the  latter,  who  was 
apparently  in  charge  of  the  office,  assured  him 
he  would  take  care  of  him  and  took  charge  of 
the  case,  and  that  defendant  Indorsed  the  ad- 
juster's subsequent  refusal  to  pay,  together 
with  the  fact  that  he  was  defendant's  attor- 
ney, but  did  not  take  the  stand  to  explain  or 
deny  plaintilFs  testimony,  held  sufficient  to  take 
the  case  to  the  jury. 

6.  Evidence  «=977  (6)— Failure  to  swear  ad- 
luster  as  witness  Justified  unfavorable  In- 
ferenoe  against  Insurance  company. 

In  suit  by  insured,  the  fact  that  an  adjus- 
ter, who  was  insurer's  attorney,  did  not  take 
the  stand  in  explanation  or  denial  of  what 
he  said  or  did  while  in  defendant's  office  and 
apparently  in  charge  of  its  business,  justified 
an  inference  that  his  testimony  would  be  det- 
rimental to  defendant 

Error  to  Circuit  Court,  Wayne  County; 
John  H.  Ooff,  Judge. 

Action  by  George  Douglas  against  the  In- 
surance Company  of  North  America.  Jodg- 
ment  for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Argued  before  STEERE,  C.  J.,  and 
MOORE,  FELLOWS,  WIEST,  STONE, 
CLARK,  BIRD,  and  SHARPS,  JJ. 

Frederick  J.  Ward  and  John  B.  Cougblin, 
both  of  Detroit,  for  appellant 

Harry  0.  Milllgan,  of  Detroit,  for  appel- 
lee. 
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for  $260,  paying  $110  down  and  signing  the 
customary  contract  of  purchase,  with  de- 
ferred payments,  by  which  he  agreed  to  pay 
the  balance  within  six  months  and  insure  the 
car  for  protection  of  both  parties  as  their 
Interests  might  appear.  He  accordingly  in- 
sured the  car  with  defendant  against  loss  by 
theft,  fire,  etc.,  in  the  sum  of  $225  for  a  period 
of  one  year  from  M;ay  31,  1918,  and  paid  for 
his  car  in  full  within  the  prescribed  six 
months. 

He  had  possession  and  use  of  the  car  from 
the  time  of  purcl^ase  until  March  16,  1919, 
when,  during  his  temporary  at>8ence  from 
home,  a  thief  broke  into  his  locked  barn  and 
stole  it  The  theft  was  promptly  reported  to 
the  police  department  by  his  wife  and  word 
sent  to  plaintiff,  who  returned  that  night  and 
the  next  day  first  notified  a  man  named 
Brown,  who  wrote  the  policy,  as  plaintiff  tes- 
tified, and  whose  name  appears  on  its  outside 
tn  typewriting.  Brown  told  him  to  go  to  the 
company's  adjuster,  Fred  Ward,  in  the  Dime 
Bank  Building.  Plaintiff  then  went  to  the 
office  of  defendant  on  the  Eleventh  fioor  of 
the  Dime  Bank  Building,  where  the  name  on 
the  door  was  "The  North  American  Insur- 
ance." The  first  person  he'  met  there  was 
Frederick  Ward,  for  whom  he  asked,  and 
who,  in  answer,  so  identified  himself.  When 
told  of  the  stolen  car  and  shown  plaintiff's 
poUcy,  he  said  to  plaintiff  that  he  would  take 
care  of  him,  had  the  stenographer  make  out 
a  sheet,  and  said  they  would  advertise  it 
Plaintiff  described  the  car  and  answered 
Ward's  questions,  laid  his  policy  and  license 
tag  down  t>efore  the  stenographer,  and  an- 
swered her  questions.  After  the  paper  was 
filled  out  and  she  told  Ward  she  had  it  all 
down,  be,  as  plaintiff  testifies,  "said  they 
would  either  pay  me  for  it — If  they  didn't 
find  it  in  60  days  they  would  pay  for  It  and, 
if  they  did  find  it  they  would  replace  It  aa 
good  as  It  was  when  it  was  took." 

After  waiting  60  days,  plaintiff  called 
Ward  up  in  relation  to  the  matter,  getting  his 
number  from  the  telephone  directory,  and 
Ward  told  him  to  go  to  the  police  garage 
on  Beaubien  street  wlilch  he  did,  but  his  car 
was  not  there.  The  next  day  plaintiff  went 
to  the  office  and  saw  Ward  about  it  again, 
Who  then,  as  plaintiff  testifies,  "tiaid  I  could 
not  show  that  they  owed  me  anything;  he 
said  there  was  a  difference  in  the  number- 
something  atwut  the  number." 

Falling  to  secure  a  settlement,  as  be  claim- 
ed Ward  promised,  plaintiff  put  the  matter 
In  the  hands  of  Harry  O.  Mllllgan,  his  at- 
torney. MiUlgan  testified  that  when  plain- 
tiff left  the  policy  with  him  for  collection,  he 
at  once  weut  to  the  office  of  Mr.  Ward,  whom 
he  had  known  7  or  8  years,  and  asked  him 
why  the  company  would  not  pay  the  money 
dae  on  the  policy;  that  Ward  had  the  papers 
in  the  matter,  a  file  of  Douglas  ▼.  Insurance 
Co.,  and  replied,  "They  won't  pay  it  be- 


canse  the  man  took  out  insnrance  on  this  car, 
and  he  gave  ns  a  number  which  covers  a  car 
built  about  1912,  whereas,  as  a  matter  of 
t&ct,  he  is  trying  to  collect  for  a  1916  car;" 
that  during  the  time  witness  had  known 
Ward  "he  always  maintained  Ills  law  office 
with  the'Insnrance  Company  of  North  Ameri- 
ca, or  the  Boyal  Indemnity  Insurance  Com- 
pany"; that  Mr.  Ward's  law  office,  when  wit- 
ness interviewed  him,  was  next  door  to  the 
insurance  company.  Frederick  J.  Wand  Is 
attorney  of  record  for  defendant  In  this  case. 
No  testimony  was  introduced  by  defendant 

Plaintiff's  sales  contract  from  the  Stude- 
baket  people,  his  insurance  policy,  and  auto- 
mobile certificate  of  registtation  issued  to 
him  by  the  secretary  of  state  were  introduced 
in  evidence.  In  the  sales  ccmtract  the  car  is 
described  as  a  used  Ford  model  touring  car, 
"serial  No.  none,  motor  No.  806489."  In  Oie 
insurance  policy,  under  the  heading  "Warran- 
ties," it  is  described  as  "model  year  1915; 
trade  name.  Ford ;  type  of  body,  touring ;  fac- 
tory No.  1602461;"  while  In  the  certificate  of 
registration  it  is  described  as  a  Ford  touring 
car,  "factory  number  885489."  In  plaintiff's 
declaration  it  is  described  as  a  Ford  touring 
car  of  the  year  1015,  "with  engine  No.  895,- 
489."  Of  the  apparent  discrepancy  In  nom- 
bers,  plaintiff  testified  that  the  Studebaker 
people  filled  the  blank  spaces  In  both  the  con- 
tract and  application  for  insurance,  obtained 
the  policy,  which  they  kept  with  the  license 
card  until  his  last  note  was  paid;  that  the 
number  on  his  license  tag  of  1919  was  copied 
from  that  of  the  previous  year  by  a  party  who 
filled  out  his  application;  that  he  never  had 
but  the  one  car  to  which  the  papers  relate,  un- 
til after  it  was  stolen;  he  was  not  familiar 
with  car  numbers,  knew  nothing  about  how  it 
was  numbered,  and  had  not  examined  the 
papers  l>efore  it  was  stolen. 

Defendant  moved  for  a  directed  verdict  at 
the  close  of  plaintiff's  testimony,  on  various 
grounds,  particularly  emphasizing  this  dis- 
crepancy in  numbering,  as  to  which  it  was 
said  in  its  counsel's  brief: 

"The  number  identifies  the  car,  and  Tori 
car  No.  895489  is  a  car  of  the  1912  series, 
which  no  insurance  company  would  insure  in 
1918,  when  it  was  six  years  old."* 

[1]  Undoubtedly  a  misrepresentation  as  to 
the  model  and  age  of  a  car  is  a  misrepresen- 
tation of  a  material  fact  for  the  value  of  a 
car  is  clearly  related  to  the  year  of  Its  Is- 
sue; but  in  r^Iy  to  the  quoted  statement  of 
defendant's  counsel  plaintiff's  counsel  as- 
serts in  his  brief: 

"There  is  no  testimony  in  the  case  that  the 
above  assertion  is  tme,  and  tlie  fact  is  tiuLt 
it  U  not  true,  and  an  inquiry  at  any  Ford 
agency  will  prove  that  it  is  not  true.  This 
number  was  borne  by  cars  made  in  the  months 
of  September  or  October,  1916.  A  reference 
to  any  book  showing  the  engine  numbers  of 
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Ford  car*  will  prove  that  in  191fi  the  nombera 
ran  from  680,348  to  1028313." 

Apparently  neither  party  took  the  trouble 
to  offer  evidence  as  to  the  special  slgnlflcance 
of  the  Ford  numbering,  and  unfortunately  we 
find  the  record  destitute  of  testimony  to  sup- 
port of  refute  the  conflicting  assertions  of 
counsel  in  the  particular  noted.  Defendant 
Introduced  no  evidence  at  all,  and  the  testi- 
mony of  plaintiff  himself  is  substantially  all 
the  testimony  In  the  case,  and  to  be  viewed  in 
Its  most  favorable  light  against  directing  a 
verdict  for  the  defense.  While  Ignorance  of 
the  contents  of  the  warranty  in  the  applica- 
tion he  signed  for  insurance  would  not  excuse 
him,  and  he  throws  no  light  on  the  claimed 
discrepancy  in  numbers,  he  testifies  clearly 
and  positively  as  to  the  car  purchased,  in- 
sured, and  stolen,  that  it  was  a  191S  used 
Ford  touring  car  bought  from  the  Stndebak- 
er  agency  which  ajiplled  to  defendant  and  had 
It  insured  for  protection  of  both,  and  that  It 
was  correctly  described  in  the  application, 
unless  it  be  the  number,  it  was  the  only  car 
he  had,  and  the  car  stolen  from  him  as  re- 
lated. 

[2]  Defendant's  five  notices  of  special  de- 
fense attached  to  its  plea  of  the  general  is- 
sue '  relate  entirely  to  plaintiff's  failure  to 
make  proof  of  loss,  inventory,  appraisal,  etc., 
within  the  required  time.  No  notice  was  given 
of  breach  of  warranty  by  a  wrong  niunber  of 
the  car  or  any  reliance  on  a  false  number  by 
defendant  to  its  damage.  If  Insertion  of  the 
wrong  number  In  the  application  as  com- 
plained of  afforded  a  ground  of  defense,  it 
was  as  breach  of  warranty,  for  which,  under 
section  4  of  circuit  court  rule  23,  notice  of 
special  defense  is  required  as  follows: 

"In  a  suit  upon  a  policy  of  insurance,  if  the 
defendant  shall  rely,  in  whole  or  in  part,  upon 
a  breach  of  any  of  the  conditions,  agreements, 
representations  or  warranties  of  the  policy 
or  application  therefor,  or  upon  the  failure  to 
perform  or  make  good  any  promise,  represen- 
tation or  warranty,  or  npon  the  failure  to  fur- 
nish any  proof  of  loss,  as  required  by  the  pol- 
icy, there  shall  be  added  to .  the  plea  a  notice 
plainly  indicating  the  nature  of  the  defense 
relied  npon." 

Not  only  was  this  special  defense  not 
pleaded  but  there  was  no  proof  offered  that 
the  claimed  misrepresentation  as' to  number 
resulted  in  any  injury  to  defendant 

[8]  Apparently  the  closest  question  in  this 
case  is  that  of  agency,  the  authority  of  At- 
torney Ward  to  make  the  promises  and  re- 
fusals in  behalf  of  the  defense,  sworn  to  by 
plaintiff.  If  the  issue  of  his  agency  was  sup- 
ported by  Boffident  facts  to  carry  the  ques- 
tion to' the  jury,  the  special  defense  of  fail- 
ure to  make  proof  of  loss  In  time  and  manner 
prescribed  in  the  policy  falls.  The  jury 
found  the  agency  established  by  a  prepon- 
derance of  evidence.    Plaintiff  went  to  Ward 
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as  adjuster  of  defendant,  notified  him  that 
the  Insured  car  had  been  stolen,  and  showed 
him  the  policy.  Plaintiff  testifies,  and  It  Is 
not  denied,  that  Ward  said,  "I  will  take  care 
of  you,"  took  charge  of  the  matter,  examined 
the  papers,  asked  such  questions  and  made 
such  a  record  of  the  case  as  he  saw  fit,  and 
then  promised  they  would  return  the  car  or 
pay  for  It  within  60  days,  but  later  denied 
liability  of  the  company  and  refused  pay- 
ment. Such  conduct  on  the  part  of  the  com- 
pany through  its  authorized  agent  renders  It 
needless  to  tender,  and  waives  subsequent 
proof  of  loss.  Joyce  on  Insurance  (2d  Ed.)  p. 
1487;  O'Brien  t.  Ohio  Ins.  Co.,  62  Mich.  181, 
17  N.  W.  726;  Young  v.  Farmers'  Ins.  Co.,  02 
Mich.  68,  62  N.  W.  4M;  Morgan  ▼.  lUlnohi 
Ins.  Co.,  130  Mich.  427,  90  N.  W.  40. 

[4]  Defendant  timely  objected  to  «11  testi- 
mony given  by  plaintiff  as  to  Ward's  agency, 
and  later  covered  the  question  generally  by 
moving  to  strike  out  all  testimony  directed 
to  his  authority  to  act  as  agent.  Upon  that 
contention  It  is  urged  that  no  evidence  was 
produced  of  Ward's  authorization  by  the  com- 
pany to  act  as  Its  agent,  and  plaintHTs  wh(de 
case  is  based  on  testimony  of  himself  and  his 
attorney  as  to  what  Ward  said.  Ward  t. 
Dunnebecke,  184  Mich.  708,  161  N.  W.  630, 
Fisk  V.  Liverpool  &  London  Sc  Globe  Ins.  Co., 
198  Mich.  270,  164  N.  W.  622,  and  other  au- 
thorities are  dted  to  the  rule  that  an  ag^tcy 
cannot  be  proven  by  the  statements,  declara- 
tions, or  admissions  of  an  alleged  agoit 
standing  alone.  That  general  role  Is  well 
settled,  and  not  questioned  by  plaintiff's 
counsel,  who  deny  the  evidence  of  Ward's 
agency  Is  limited  to  tals  bare  statemfibts,  and 
claim  the  proven  facts  and  circumstances  at- 
tending Ward's  assumption  of  authority, 
when  and  as  he  did,  in  performance  of  the 
duties  of  an  agent  for  the  company,  made  a 
case  for  the  Jury  under  the  general  rule  of 
permissible  Inferences  and  presumptions  in 
such  cases,  thus  stated  in  Joyce  on  Insurance 
(2d  Bd.)  p.  1092: 

"If  a  person  acts  openly  and  notoriously  in 
exercising  the  duties  of  a(  particular  agency, 
and  under  such  circumstances  as  imply  knowl- 
edge of  the  company,  the  presumption  attaches 
that  he  has  the  authority  he  thas  claims  to 
possess.    •    •    • " 

The  dlfllculty  of  showing  the  agent's  ati- 
thorlty  by  direct  and  positive  proof,  particu- 
larly in  the  case  of  corporations  which  can 
only  act  through  agents,  is  recognized,  and 
such  proof  is  not  imperative.  The  existence 
and  extent  of  an  agency  may  be  inferred  from 
attending  facts  and  circumstances,  and  if 
there  be  in  proof  facts  from  which  an  agent's 
authority  can  be  fairly  and  reasonably  in- 
ferred, the  question  becomes  one  for  a  Jury. 
That  subject  is  instructively  discussed,  with 
citations  of  many  authorities,  in  21  Ruling 
Case  Law,  p.  820.    The  trial  court  verjr  fair- 
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ly  sabmltted  the  queBtlon  of  Ward's  agency 
to  the  Jnry,  based  upon  the  facts  and  cir- 
cumstances proven,  to  which  he  called  at- 
tention, saying: 

"All  those  facts  are  to  be  considered  by 
you  in  connection  with  the  other  proof,  re- 
memberingr  nil  the  time  that  the  company  win 
not  be  bonnd  by  the  acts  of  Mr.  Ward,  tmless 
be  was  their  agent,  and  that  his  statements 
that  he  was  the  agent  would  not  be  sufficient 
proof  of  his  agency." 

[8]  When  plaintiff  dlscorered  the  theft  of 
ills  car  he  acted  promptly,  got  in  toncfa  with 
Brown,  whose  name  appeared  on  his  poUcy, 
-and  who  wrote  it  as  plaintiff  understood,  and 
aotifled  him  of  the  loss.  Brown  directed  him 
to  see  Ward,  who  was  the  adjuster,  on  the 
ESeranth  floor  of  the  Dime  Bank  Building. 
He  went  to  ttiat  floor  of  the  building,  and 
into  an  office  which  had  defendant's  name 
-on  the  door.  It  cannot  be  doubted  that  he 
went  to  defendant's  <M<x,  for  the  purpose  of 
<«porting  his  loss  and  doing  whatever  was 
required  of  him  to  collect  his  insurance.  The 
-first  i>erson  he  met  there  was  Ward,  the  man 
Brown  had  told  him  was  the  adjuster,  who 
was  apparently  in  charge  of  the  office,  an- 
swered his  notice  and  inquiries  with  assur- 
ances he  would  take  care  of  him,  and  pro- 
ceeded in  an  authoritative  manner  to  take 
charge  of  the  case  as  related.  While  the 
statraient  of  neither  Brown  nor  Ward  that 
the  latter  was  the  company's  adjuster  would 
prove  his  agency,  they  were  at  least  assuring 
introductory  incidents  in  connection  with  the 
place  be  went  in  his  attempts  to  notify  and 
do  business  with  the  proper  agent  of  defend- 
ant, which  would  naturally  allay  any  mis- 
givings and  lead  him  to  give  full  faith  and 
credit  to  what  Ward  did  and  said,  without 
farther  investigatian  as  to  his  authority. 

[I]  It  would  be  permissible  for  the  Jury  to 
consider,  in  connection  with  other  facts  and 
circumstances  shown,  that  defendant  has  at 
least  indorsed  Ward's  refusal  to  pay  because 
of  the  discrepancy  in  number,  that  Ward, 
wtio  is  its  attorney  in  the  case  and  an  avail- 
able witness,  did  not  take  the  stand  in  expla- 
nation or  denial  of  what  he  is  shown  to  have 
said  and  done  while  be  was  in  defendant's 
office  and  apparently  in  charge  of  its  busi- 
ness. Under  such  conditions  it  is  competent 
for  a  Jury  to  infer  that  he  was  not  sworn  as 
a  witness  by  defendant  because  his  testimony 
would  be  detrimental  to  it  Dowagiac  Mfg. 
Co.  V.  Schneider,  181  Mich.  538,  148  N.  W. 
173;  Griggs  v.  Saghxaw  &  Flint  By.  Co.,  196 
Mich.  258,  162  N.  W.  960. 

We  conclude  from  an  examination  of  this 
record  as  a  whole  there  was  sufficient  testi- 
mony on  the  question  of  agency  to  take  the 
case  to  tlie  Jury,  and  we  are  not  prepared  to 
aay,  aa  urged  by  defendant  in  its  motion  for 
a  new  trial,  that  the  verdict  is  excessive,  or 


contrary  to  the  evidence,  aa  urged  In  defend- 
ant's motion  for  a  new  triaL 

We  find  no  reversible  errot  in  the  case,  and 
the  Judgment  la  aiBrmed. 


8CHR0EDER  v.  BERLIN  ARCADE   REAL 
ESTATE  CO.  at  al. 

(Supreme  Court  of  Wisconsin.   July  18,  19ZL 
Dissenting  Opinion  Oct.  8,  19ZL.) 

1.  Mortgages  «=3l38— Trast  deed  a  mortgagSb 

A  deed  of  tmst  securing  bonds  ia  a  mere 
security  for  money  advanced  under  the  bond 
issue,  and  in  legal  effect  is  nothing  more  than 
a  mortgage,  and  title  remains  in  mortgagor. 

2.  EvMenoa  «a»l  I— Housing   oondtttona  after 
war  a  matter  of  connoa  kaowledga. 

It  is  a  matter  of  common  knowledge  that 
after  the  war  housing  conditions  were  very  op- 
pressiKe,  facHitieB  to  furnish  homes  were 
scarce,  office  space  was  at  a  great  demand, 
rentals  were  raised  in  many  instances  far  in 
excess  of  the  requirements  of  the  sitnation, 
numerous  corporations  and  individuala  became 
interested  and  engaged  in  the  erection  of  tene- 
ment bnildings,  and  that  moneys  to  boUd  homes 
were  raised  by  the  flotation  of  large  bond  is- 
Buea. 

3.  Mortgages  «=»  18 1(1)— Legal  rights  aot  lai- 
paired  by  sabseqoeiit  aqiHy. 

A  fixed  legal  right  under  a  mortgage  can- 
not be  impaired  by  any  equity  subseqnentl; 
arising,  except  in  case  of  operating  expenses. 

4.  Mortgages  <&=3209— Trustee  represents  par- 
ties  as  provided  In  tmst  deed. 

Powers  of  trustees  under  deeds  of  tmst 
depend  entirely  upon  the  terms  of  the  deeds, 
and  in  some  respects  they  represent  bondhold- 
ers, in  other  respects  the  mortgagors,  and  in 
stin  other  respects  both  bondholders  and  mort- 
gagors. 

5.  Mortgages  «=»II2— Provlsloas  set  poraeaal 
tc  party  named  as  nortgagee. 

The  provisions  of  a  mortgage  are  not  per- 
sonal to  the  party  named  in  it  as  mortgagee, 
but  are  for  the  benefit  and  security  of  the 
real  owner  of  the  debt  secured  thereby. 

6.  Mortgagee  «s»298 (2) —Trustee  mere  agoat 
for  bondholders  la  eolleotlng  Interest. 

Where  bonds  and  interest  thereon  are 
made  payable  to  trustee  under  trust  deed,  such 
trustee  is  an  agent  to  receive  the  money  and  to 
distribute  it  among  the  bondholders  on  prea- 
entation  of  the  bonds  or  the  interest  coapons, 
and  a  payment  to  the  trustee,  merely  as  troa- 
tee,  cannot  be  held  to  be  payment  to  the  bond- 
holders, unless  made  when  and  as  prescribed  by 
the  terms  of  the  bond. 

7.  Mortgagee  •=3209— Trustee  ageet  ef  mort- 
gagor and  bondholders  la  reglsterfag  koada. 

Bonds  secured  by  a  tmst  deed  may  b«  reg- 
istered aa  to  the  payment  of  principal  upon 
the  books  of  the  trustee,  and  in  performing  the 
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23.  Mortgasea  4=s»l05— Mortgagor  ol  ieasa 
ImM  not  entltlwl  to  six  monthV  notloo  of 
foreolosure. 

Mortgagor  under  90>year  lease  held  not 
entitled  to  eiz  months'  notice  of  foredosure 
of  trust  deed. 

24.  Mortgages  ^=}4 1 7— Trustee  entitled  to  be 
subrogated  to  rights  of  bondhoiders  to  fore- 
dose. 

Trustee  under  trust  deed  who  has  advanced 
interest  to  bondholders  and  held  the  coupons 
as  security  for  the  advancements  is  entitled  to 
be  subrogated  to  the  rights  of  the  coupon 
holders  to  have  the  trust  deed  foreclosed. 

25.  Mortgagee  4=9463— Evidence  heirt  to  show 
Inilebtedness  to  trustee. 

In  proceeding  by  trustee  to  foreclose  a 
trust  deed,  evidence  Mid  to  shovr*a  large  in- 
debtedness of  the  mortgagor  to  the  tmstee, 
warranting  the  foreclosure. 

26.  Mortgages  «=3l05— Agreement  with  bond- 
iiolrters  under  first  trust  deed  did  not  Inure 
to  bondholder*  under  seoond  trust  deed. 

Obligation  in  first  trust  deed,  wherein  it 
waa  agreed  that  proceeds  of  first  mortgage 
bonds  should  be  used  exclusively  for  the  erec- 
tion of  a  building,  constituted  an  agreement 
between  the  mortgagor  and  the  first  mortgage 
bondholders,  which  in  no  manner  inured  to  the 
benefit  of  second  mortgage  bondholders,  in  the 
absence  of  a  contrary  intent  appearing  in  the 
deed. 

27.  Mortgage»«=>4ll— Marshaling  doctrine  d»- 
flned  and  applied  to  mortgage  foreclosure. 

The  equitable  remedy  of  marshaling  secu- 
rities, with  that  of  marshaling  assets,  depends 
upon  the  principle  that  a  person  having  two 
funds  to  satisfy  his  demands  shall  not  by  his 
election  disappdmt  a  party  having  bat  one 
fund,  and  this  doctrine  should  be  applied  in  a 
proceeding  to  foreclose  a  first  mortgage  on  a 
99-year  lease,  rentals,  etc.,  if  there  are  two 
funds  to  satisfy  the  demands  thereof. 

28.  Mortgages  4=341 1— Marshaling  doctrine 
held  Inapplicable  In  proceeding  to  foreclose 
trust  deed. 

The  doctrine  of  marshaling  assets  and  se- 
cnrities  was  inapplicable  in  a  proceeding  by 
trustee  to  foreclose  trust  deed  where  the  trus- 
tee had  but  one  property  out  of  which  to  sat- 
isfy the  claim  of  the  mortgage  bondholders,  ex- 
cept a  claim  arising  for  misappropriation  of 
proceeds  of  first  mortgage  bonds  and  for  mis- 
conduct of  the  trustee,  as  a  paramount  credi- 
tor cannot  be  compelled  to  exhaust  in  the  first 
instance  a  mere  personal  remedy. 
Eschweiler,  J.,  dissenting. 

Appeal  from  Clrcnlt  Oonrt,  Milwaukee 
County;  B.  T.  Falrchlld,  Judge. 

Acticm  by  Edward  Schroeder,  aa  trustee 
for  bondholders,  against  the  Berlin  Arcade 
Real  EiBtafaB  Company  and  others.  From  an 
adverse  Judgment,  various  defendants  take 
appeals.    Affirmed. 

This  Is  an  action  brought  by  the  plalntUI, 
as  tmstee  for  bondholders,  to  foreclose  a  cer- 


tain mortgage  in  the  form  of  a  trust  deed,  ex- 
ecuted by  the  defaadant  Berlin  Arcade  Real 
Estate  Company  (hereafter  referred  to,  for 
convenience  sake,  as  "real  estate  company'O. 

The  real  estate  company,  in  the  year  1912, 
was  the  owner  of  a  99-year  lease  upmi  the 
following  described  real  estate,  to  wit,  lots 
numbered  14  and  IB  In  block  numbered  12,  In 
W.  P.  Young's  subdivision.  In  the  Thirteenth 
ward  of  the  city  of  Milwaukee,  Milwaukee 
county.  Wis.,  which  lease  It  held  under  and 
pursuant  to  an  assignment  from  the  Realty 
Investment  Company,  a  oorporatlon;  the 
lease  having  been  altered  Into  on  the  27th 
day  of  April,  1912,  by  and  between  Maria 
Niemann,  of  Milwaukee,  WI&,  and  said  Real- 
ty Investment  Company. 

On  the  28th  day  of  Jime,  1912,  tbe  real  es- 
tate company  executed  a  trust  deed  or  mort- 
gage on  its  leasehold  interest,  for  the  sum  of 
$125,000,  to  the  plaintur,  Edward  Schroeder, 
as  trustee  for  bondholders,  to  secure  tbe  pay- 
ment of  250  bonds;  each  bond  being  in  the 
sum  of  $500,  and  being  numbered  cousecntlve- 
ly  as  Nos.  1  to  250,  Inclusive,  bearing  Interest 
at  tbe  rate  of  6  per  cent,  per  annum,  payalde 
semiannually,  tn  accordance  with  certain  In- 
terest coupons  thereto  annexed,  the  principal 
of  the  bonds  being  payable,  under  the  terms 
thereof,  on  the  1st  day  of  November,  1917. 
This  trust  deed  constituted  a  first  mortgage 
upon  the  leasehold  interest  of  the  real  estate 
c<nnpany. 

On  the  same  day,  to  wit,  the  28th  day  of 
June,  1912,  a  second  mortgage  or  deed  of 
trust  was  executed  by  the  real  estate  com- 
pany on  said  property,  to  the  plaintifT,  Ed- 
ward Schroeder,  as  trustee  for  bondholders, 
for  the  purpose  of  securing  tbe  payment  of 
100  bonds,  each  for  the  sum  of  $500,  or  a 
total  of  $50,000.  Said  sec(Mid  trust  deed  or 
mortgage  constituted  a  second  mortgage  up- 
on said  real  estate,  subject  to  said  first  mort- 
gage for  $125,000. 

The  plaintiff  continued  to  act  as  trustee  un- 
der both  of  said  mortgage  bond  Issoee  until 
the  28th  day  of  June,  1916,  at  which  time  he 
resigned  as  trustee  under  the  second  mort- 
gage, and  shortly  thereafter  commenced  this 
action  of  foreclosure  on  tbe  first  mortgage  or 
trust  deed.  Subsequently,  and  by  proceed- 
ings duly  had,  the  defendant  Leonard  Liddig 
was  duly  appointed  by  the  court  as  trustee 
under  the  second  trust  deed  or  mortgage,  and 
was  made  a  party  defendant  to  the  fore- 
closure proceedings. 

In  and  by  the  99-year  lease  above  referred 
to,  executed  by  the  said  Maria  Niemann  to 
the  Realty  Investment  Company,  the  aaiA 
Realty  Investment  Company,  its  succesaors 
and  assigns,  agreed,  under  what  Is  known  as 
the  third  paragrai^  of  said  lease,  to  erect 
upon  the  leased  premises  within  5  years 
from  tbe  date  of  the  lease  a  new  business 
building  of  modem   construction,   not    less 
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than  tarn  stories  in  height,  at  a  cost  of  not 
less  than  $7S,000,  and  to  Insure  and  keep  in- 
sored  such  building,  when  so  erected  and  con- 
stmcted,  against  loss  or  damage  by  fire,  in 
the  sum  of  $30,000,  In  good  and  responsible 
Are  Insurance  companies,  the  policies  of  In- 
surance to  be  assigned  and  dellrered  to  lessor 
and  to  be  held  by  her  as  security  for  the 
faithful  performance  by  the  lessee  of  the 
terms  and  conditions  of  said  lease.  In  and 
by  said  lease  the  lessee  also  covenanted  and 
agreed  that — 

"The  new  bnilding  so  to  be  erected  shall  be 
substantial,  and  shall  in  every  respect  comply 
with  the  laws,  ordinances,  and  regulations,  mu- 
nicipal or  otherwise,  that  may  govern  the  con- 
struction of  the  same,  and  shall  save  said  les- 
sor harmless  of  and  from  any  loss  or  damage 
by  reason  of  the  construction  of  said  new  build- 
ing, and  by  reason  of  any  mechanic's  liens  or 
ittcmnbrancea  of  any  kind  or  nstme." 

Said  g9-year  lease  also  contains  what  is 
known  as  the  eleventh  paragraph  thereof, 
which  provides  as  follows,  to  wit: 

"It  is  understood  and  agreed  that  it  will  be 
necessary  that  the  buildings  and  improvements 
now  upon  said  lands  be  removed  or  demolished 
as  hereinbefore  provided,  to  make  room  for  the 
new  building  to  be  erected  by  the  lessee  Aid 
that  lessee  may  make  alterations  in  any  build- 
ing from  time  to  time,  but  shall  not  make  such 
as  will  substantially  depreciate  the  value  of 
the  building." 

In  other  respects,  said  99-year  lease  con- 
tains provisions  of  the  usual  and  ordinary 
nature  of  documents  of  that  kind. 

The  mortgages  above  referred  to  were  ex- 
ecuted for  the  purpose  of  raising  money  to 
pay  in  part  the  cost  of  the  erection  and  con- 
struction of  said  proposed  new  building,  and 
for  other  purposes. 

Said  first  trust  deed  or  mortgage,  among 
other  things,  contains  the  following  pro- 
Tlsions,  to  wit: 

"Now  therefore,  this  indenture  witnesseth 
that  the  mortgagor,  for  and  in  consideratioo  ,ot 
the  premises  and  of  |1.00  received  by  it  from 
the  trustee,  and  in  order  to  secure  the  due 
and  pnnctnsl  payment  of  the  principal  and  in- 
terest of  all  of  the  bonds  issued  hereunder, 
and  at  any  time  outstanding,  does  hereby  con- 
vey and  assign  unto  the  trustee,  his  success- 
era  and  assigns  forever,  all  its  right,  title,  and 
interest  in,  to,  and  onder  said  lease  hereto  an- 
nexed and  marked  XSzhibit  A,  and  to  any  and 
all  future  income,  rents,  and  revenue  from 
the  lease,  and  leased  property  and  any  part 
thereof." 

The  habendum  clause  of  said  lease,  among 
«ther  provisions,  contains  the  following: 

"That  nntil  default  shall  be  made  and  contin- 
aed  by  the  mortgagor  in  the  payment  of  the 
principal  or  interest  of  any  of  the  said  bonds 
hereby  secured  as  hereinafter  provided,  or  un- 
til default  shall  be  'made  and  continued  in  re- 
spect to  any  act,  thing,  obligation,  or  agree- 
ment herein  required  to  be  done,  performed,  or 
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kept  by  it  as  hereinafter  or  in  said  lease  pro- 
vided,  the  mortgagor  shall  be  permitted  to  pos- 
sess, manage,  use,  and  enjoy  said  property  and 
the  improvements,  appurtenances,  rights,  and 
privileges,  and  to  take  and  use  the  incomes, 
revenues,  rents,  and  profits  thereof  as  if  this 
mortgage  had  not  been  made." 

Said  trust  deed  or  mortgage  also  contains 
an  agreement  on  the  part  of  the  real  estate 
company  to  the  effect  that  the  leased  prem- 
ises shall  be  maintained,  and  shall  not  at 
any  time  during  the  continuance  of  the  mort- 
gage be  torn  down  or  removed  without  the 
consent  of  the  trustee  and  all  of  the  holders 
of  the  bonds  issued  under  said  first  bond  is- 
sue, and  in  the  event  of  the  destruction  by 
fire  or  otherwise  the  said  mortgagor  will  re- 
pair or  rebuild  the  same  forthwith,  or  erect 
a  new  building  of  equal  value,  to  cost  at 
least  the  sum  of  $125,000,  and  that  in  the 
event  that  the  mortgagor  falls,  within  90 
days  after  the  damage  or  destruction  of  the 
building,  to  repair  or  rebuild  the  same.  It 
shall  become  lawful  for  the  trustee,  and  it 
shall  be  his  duty,  upon  a  demand  in  writing 
signed  by  the  holders  of  one-third  of  the 
bonds  then  outstanding,  to  enter  and  take 
possession  of  the  demised  premises,  and  ex- 
clude the  mortgagor  therefrom,  and  repair, 
rebuild,  and  replace  the  building  upon  saffl 
premises  in  aa  good  condition  as  the  building 
was  before  such  damage  had  occurred,  and 
to  pay  for  the  rebuilding  and  repair  of  said 
building  out  of  the  moneys  received  on  the 
insurance  loss. 

In  connection  with  tlie  foregoing  provi- 
sions with  re£f>ect  to  the  rebuilding  and  re- 
pair of  the  building  upon  the  premises  dam- 
aged or  destroyed  by  fire,  said  trust  deed  or 
mortgage  also  contains  the  following  provi- 
sion, to  wit: 

"The  mortgagor  will,  and  the  trustee  may,  in 
an  things  keep,  observe,  and  perform  all  the 
covenants  in  said  lease  contained  in  respect  to 
repairing,  rebuilding,  and  replacing  the  build- 
ing to  be  erected  on  said  premises  as  in  said 
lease  provided  to  be  done  by  the  lessee." 

The  second  article  of  the  trust  deed  con- 
tains the  following  provision,  to  wit: 

"The  said  mortgagor  has  contracted  for  the 
erection  of  a  store  and  office  building,  to  be 
known  as  the  Berlin  Arcade  Building,  upon  said 
lands,  and  the  trustee  shall  receive  and  hold 
all  of  said  bonds,  with  full  power  and  author- 
ity to  sell  and  dispose  of  all  or  any  of  them  at 
such  prices  and  upon  snch  terms  and  con- 
ditions aa  the  trustee  may  deem  advisable,  and 
the  trustee  shall  use  and  apply  said  bonds  and 
the  proceeds  of  any  sale  or  sales  thereof  in 
paying  and  hquidating  the  cost  of  erection  of 
such  building  upon  the  said  lands,  and  none  of 
said  bonds  and  none  of  the  proceeds  of  sales 
thereof  shall  be  used  for  any  other  purpose  or 
purposes." 

Said  article  also  provides  for  the  payment 
by  the  trustee  of  all  sums  due  to  contracitors 
and  materialmen  employed  in  the  coaatme- 
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tlon  of  tbe  building  upon  said  premises,  un- 
der the  written  order  and  direction  of  one 
Robert  T.  Newberry,  architect 

Among  other  provisions  In  said  trust  deed 
or  mortgage  Is  one  authorizing  the  trustee 
to  raise  and  borrow  money  on  the  security 
of  the  mortgage,  lease,  and  premises,  or  upon 
any  sublease,  for  the  purpose  of  paying  otf 
any  sum  due  for  Interest,  rentals,  Insurance, 
taxes,  or  other  charges  payable  by  the  lessee 
under  said  09-year  lease,  or  any  charges  or 
any  Hen  for  the  time  being  charged  upon  the 
mortgaged  properly  or  any  part  thei^eof,  In 
priority  to  the  trust  deed,  with  such  Interest 
and  upon  such  terms  as  to  the  trustee  may 
seem  best 

Aillcle  5  provides,  among  other  things,  as 
follows,  to  wit: 

"In  case  default  shall  be  made  in  the  payment 
of  any  interest  on  any  of  the  bonds  issued  here- 
under, and  shall  continue  for  the  period  of  six 
months  after  payment  of  such  interest  shall 
have  been  duly  demanded  in  writing,  or  in 
case  default  shall  be  made  in  the  payment  of 
the  principal  of  any  of  said  bonds,'  or  in  case 
the  mortgagor  shtdl  fail  to  keep  the  build- 
ings insured  against  loss  by  fire,  as  herein 
agreed,  or  fails  to  pay  the  expense  of  effecting 
such  insurance  when  due,  or  shall  fail  to  keep, 
observe,  and  perform  any  condition  of  said 
lease  by  the  lessee  to  be  kept,  observed  and  per- 
formed, then  and  in  every  such  event  the  trustee 
may,  and  upon  a  requisition  in  writing  signed  by 
the  holders  of  not  less  than  one-third  of  the 
amount  of  said  bonds  then  outstanding,  and  up- 
on adequate  indemnity,"  etc.,  "furnished,  it 
shall  be  the  duty  of'  the  trustee,  *  *  *  to 
enter  upon  all  and  singular  the  said  property, 
*  *  *  and  to  exclude  the  mortgagor  and  its 
agents  (who  shall  forthwith  surrender  the  same 
to  the  trustee)  wholly  therefrom,  and  to  have, 
hold,  manage,  control,  and  use  the  same,  •  •  • 
and  exercise  all  rights  and  privileges  pertain- 
ing thereto,  and  from  time  to  time,  and  at  the 
expense  of  the  trust  estate,  effect  such  insur- 
ance against  loss  by  fire,  make  all  repairs  and 
replacements  and  olterations,  additions,  and 
improvements  thereto  as  may  seem  to  him  nec- 
essary or  judicious,  and  to  collect  and  receive 
all  income,  rents,  issues,  and  profits  of  the 
same,  and  of  every  part  thereof,  and  to  apply 
the  moneys  arising  as  aforesaid,  to  the  pay- 
ment, first  of  all  rentals,  insurance,  taxes,  and 
other  charges  to  be  paid  by  the  said  lessee  in 
said  lease;  second,  the  cost  of  repairing,  re- 
building, and  replacing  and  altering  said  build- 
ing, and  operating  and  caring  for  said  proper- 
ty; third,  a  commission  of  3  per  cent  of  the 
rentals  collected  to  the  trustee  for  his  serv- 
ices, to  be  computed  monthly;  fourth,  to  set 
aside  and  retain  as  a  sinking  fund  to  pay  semi- 
annual interest  on  said  bonds  and  coupons, 
and  to  pay  the  principal  of  said  bonds  out  of 
the  remainder  of  the  moneys  so  received  by  the 
trustee,  and  apply  the  sums  retained,  as  far  as 
they  will  extend,  in  the  payment  of  the  semi- 
annual interest  on  said  bonds  and  coupons,  and 
then  on  the  principal  of  the  bonds  which  may  be 
at  that  time  due  and  unpaid,"  etc. 

Article  4  of  the  trust  deed  or  mortgage  au- 
thorizes the  trustee,  In  case  the  mortgagor 


fails  to  keep  the  buildings  insured  against 
loss  by  flre  as  provided  for  In  said  mortgage, 
or  in  case  it  fails  to  keep  and  perform  any  of 
the  conditions  of  said  lease,  to  elect  and  to 
declare  the  whole  amount  of  the  principle  of 
said  bonds  to  become  due  and  payable,  and 
that  upon  the  exercise  of  sudi  election  the 
whole  amount  of  the  principal  of  such  bonds 
sball  become  Inrmediately  due  and  payable; 
a^d  article  6  of  said  trust  deed  or  mortgagee 
authorizes  the  trustee,  in  the  event  of  default 
In  the  payment  of  any  of  the  principal  of  any 
of  the  bonds  when  the  same  shall  become  due 
and  payable,  or  in  the  event  of  a  failure  on  the 
part  of  the  said  real  estate  company  to  per- 
form any  of  the  conditions  of  said  trust  deed 
or  mortgage  after  having  exercised  his  op- 
tion or  privilege  to  declare  the  whole  amount 
of  the  principal  of  said  bonds  due,  to  com- 
mence and  prosecute  an  action  of  foreclosure. 
Said  trust  deed  or  mortgage  also  contains  a 
provision  authorizing  the  trustee,  after  en- 
try upon  conditions  broken,  to  sell  the  mort- 
gaged property  In  accordance  with  the  terms 
and  provisions  ot  said  trust  deed. 

Pursuant  to  the  provisions  of  said  W-year 
lease,  the  real  estate  company  procepded  to 
and  did  erect  and  construct  upon  said  lease- 
bold  estate  a  substantial  building  four  sto- 
ries in  height ;  it  being  Its  object  and  design 
to  lease  said  building  to  tenants  for  storei 
and  offices. 

Tn  the  year  1914  the  defendant  Berlin  Ar- 
cade Theater  Company  (hereinafter  referred 
to  as  "theater  company")  was  organized  as  a 
corporation,  for  the  purpose  of  leasing  and 
operating  as  a  theater  a  portion  of  the  build- 
ing belonging  to  the  real  estate  company,  and 
situated  upon  said  leasehold  estate;  and  one 
Hugo  Heller,  one  of  the  organizers  and  pro- 
moters of  the  theater  company,  and  one 
Frank  P..  Burke,  an  attorney  for  the  theater 
company,  entered  into  negotlatlcHis  with  the 
real  estate  company  for  a  l(i-year  lease  of  a 
part  of  the  real  estate  company's  building 
for  theater  purposes,  and  examined  the  rec^ 
ords  of  the  office  of  the  register  of  deeds  vrlth 
respect  to  the  title  of  the  property  of  the  real 
estate  company,  and  upon  such  examination 
discovered  and  were  informed  of  said  trust 
deeds  or  mortgages  and  the  terms  and  condi- 
tions thereof,  and  thereafter  had  an  inter- 
view with  gchroeder,  the  trustee  for  the 
mortgage  bondholders.  These  representa- 
tives of  the  theater  company  personally  saw 
Mr.  Schroeder,  the  trustee,  on  two  or  three 
different  occasions  before  the  lease  to  the  the- 
ater company  was  negotiated  and  executed, 
and  discussed  with  him  the  general  terms 
and  conditions  of  the  lease  and  also  the  mat- 
ter of  making  certain  alterations,  etc.,  in  the 
building,  which,  among  other  things,  consist- 
ed in  converting  a  certain  arcade  running 
from  Third  street  through  to  North  avenue 
into  a  theater  lobby,  and  to  convert  tlie  rear 


Digitized  by 


Google 


ymi 


SOHBOBDBB  r.  BBBLIN  ABOAma  BBAL  B8TATB  GO. 

(114  N.W.) 


647 


partkm  of  a  atore  fronting  on  Tbird  street 
Into  an  aoditorlnm  for  a  tbeater.  Among 
other  work  contemplated  by  said  repreoenta- 
tives  of  the  theater  company  was  the  taking 
out  of  the  stores  that  were  on  the  Inside  of 
the  arcade  to  be  naed  for  the  purposes  of  a 
tbeater,  and  also  the  raising  at  the  cellinga 
and  lowering  of  the  floors. 

Upon  an  oral  discussion  with  Mr.  Schroe- 
der,  by  both  Mr.  Burke  and  Mr.  Heller,  of 
the  terms  of  the  proposed  lease  with  the  real 
estate  company,  the  trustee,  Schroeder,  ex- 
pressed his  satisfaction  with  such  lease,  and 
also  with  respect  to  the  pi{q;>oeed  changes  to 
be  made  In  the  building  so  that  the  theater 
company  might  be  properly  accommodated 
and  housed.  The  rents  to  be  paid  by  the  thea- 
ter company  were  also  discussed,  and  were  ap- 
proved by  the  trustee,  Schroeder.  The  sum 
of  about  $3,000  was  paid  by  the  theater  com- 
pany to  the  trustee,  out  of  which  money  part 
of  the  Improvements  to  be  made  for  the  bene- 
fit of  the  tbeater  ccnnpany  were  to  be  paid. 
Furthermore,  certain  deposits  were  to.be  and 
were  made  by  the  tbeater  company  with 
Schroeder,  the  trustee,  in  order  that  such 
Improvements  might  be  paid  for  out  of  such 
fund,  and  so  as  to  avoid  the  possibUity  of  the 
filing  of  Uens  on  the  building. 

Before  the  lease  was  drawn,  Schroeder  al- 
so suggested  that  there  be  Incorporated  there- 
in certain  conditions  with  respect  to  insur- 
ance, in  order  to  protect  parties  Interested 
from  damages  for  personal  Injuries  received 
by  persons  In  the  theater  and  during  build- 
ing operations. 

After  the  lease  bad  been  prepared,  a  re- 
quest was  made  by  the  representatives  of  the 
theater  company  of  Mr.  Schroeder,  as  trus- 
tee, to  sign  the  same,  but  he  refused  to  com- 
ply with  this  request 

The  contemplated  changes  In  the  building 
to  accommodate  the  theater  were  made,  at 
an  expense  of  about  $15,000. 

At  the  time  of  the  execution  of  the  lease 
with  the  theater  company  there  had  been  no 
default  by  the  mortgagor  of  the  terms  and 
conditions  of  the  said  mortgages,  and  the  real 
eetate  conrpany  was  In  possession  of  the 
premises. 

About  the  time  of  the  execution  of  the 
lease  with  the  theater  company  the  real  es- 
tate company  assigned  and  transferred  to 
Edward  Schroeder  the  rents  accruing  from 
the  said  lease,  and  notice  of  such  assignment 
was  given  In  writing,  by  the  real  estate  com- 
pany to  the  theater  company,  on  or  about  the 
15th  day  of  September,  1914 ;  and  on  the  9th 
day  of  December,  1914,  Schroeder  notified  in 
writing  the  theater  company  of  the  assign- 
ment of  the  rentals  from  the  theater  com- 
pany to  him,  and  requested  that  payments  of 
rent  be  made  to  him,  the  said  Schroeder. 

On  or  about  the  2d  day  of  October,  1916, 
default  liavlng  been  made  by  the  real  estate 
company  In  the  payment  of  interest  on  the 


bonds  and  taxes  on  the  real  estate,  and  on 
account  of  failure  to  meet  the  terms  of  the 
99-year  lease,  the  said  Schroeder,  as  trustee 
for  bondholders,  caused  to  be  served  upon  the 
said  real  estate  company  a  notice  In  writing, 
under  and  by  the  terms  whereof,  on  account 
of  the  defaults  above  referred  to,  and  pursu- 
ant to  the  provisions  of  the  first  trust  deed 
or  mortgage,  he  elected  to  declare  and  declar- 
ed the  whole  amount  of  the  principal  sum  of 
said  first  mortgage  bonds,  together  with  the 
interest  thereon,  as  due,  and  demanded  im- 
mediate payment  thereof,  and  also  notified 
said  real  estate  company  that  in  the  event  of 
a  failure  to  comply  with  said  request  for 
payment  forthwith  an  action  would  be  begun 
to  foreclose  said  first  trust  deed  or  mortgage. 

Pursuant  to  the  provisions  of  said  trust 
deed  or  mortgage,  and  on  account  of  the  de- 
fault of  the  nrortgagor,  the  plaintifT,  Schroe- 
der, as  such  trustee  under  the  first  trust 
deed  or  mortgage,  entered  upon  and  took  pos- 
session of  the  property  of  the  said  real  estate 
company,  and  thereupon  and  thereafter  col- 
lected all  the  rents  accruing  from  said  prop- 
erty, and  did  all  things  which  he  was  author- 
ized to  do  under  and  pursuant  to  said  first 
trust  deed  or  mortgage. 

Forejjjpsure  action  In  behalf  of  the  trustee 
was  thereupon  commenced  pn  the  first  trust 
deed  or  mortgage,  and  judgment  demanded 
that  any  right,  title,  or  Interest  that  the  de- 
fendant theater  company  had  In  and  to  said 
property  by  virtue  of  said  15-year  lease  be 
declared  subsequent  to  the  Hen  of  the  plain- 
tiff, as  trustee  under  said  first  mortgage  or 
trust  deed.  The  defendant  Leidig  as  trus- 
tee under  second  trust  deed  or  mortgage,  filed 
a  cross-comtjlalnt,  in  and  by  which  he  pray- 
ed for  Judgment  in  his  behalf,  and  demanded 
substantially  the  same  relief  with  respect  to 
his  said  trust  deed  or  mortgage  as  was  pray- 
ed for  by  the  plaintiff  herein. 

The  defendants  Esbenshade,  as  executrix. 
Hummel  and  Leafgreen,  holders  of  second 
mortgage  bonds  under  said  second  trust  deed 
or  mortgage,  were  also  made  parties  defend- 
ants to  said  foreclosure  action,  as  was  also 
one  Floyd  E.  Jenkins,  as  receiver  of  the  de- 
fendant real  estate  company. 

The  theater  company  answered,  and  among 
other  things  alleged  that  the  real  estate  conv- 
pany  owned  the  building  situated  upon  the 
leased  premises  herein  referred  to  and  the 
leasehold  Interest  in  the  land,  and  owned  no 
other  property ;  that  it  was  organlzpd  for  the 
purpose  of  taking  over  said  building  and 
leasehold  interest;  that  the  building  was  a 
three-story  building,  designed  for  stores,  of- 
fices, and  a  theater,  and  was  not  designed  so 
that  the  whole  building  conld  be  used  by  a 
single  tenant ;  that  the  plaintiff  knew  that  It 
would  be  necessary  for  the  real  estate  com- 
pany to  enter  into  leases  with  divers  persons 
on  various  terms,  so  that  it  conld  pay  its  tax- 
es. Insurance,  Interest,  rent,  and  the  upkeep 
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of  ihe  mortgtLgeA  premises;  that  the  tnist 
deed  on  wblch  the  plaintiff  was  foreclosing, 
and  also  the  second  trust  deed,  provided  that 
until  default  should  be  made  and  continued 
by  the  mortgagor  the  mortgagor  should  be 
permitted  to  possess,  manage,  use,  and  enjoy 
the  property  and  the  Improvements  as  If  the 
said  trust  deed  had  not  been  nfade;  that  at 
the  time  the  lease  was  entered  into  with  the 
theater  company  the  real  estate  company  was 
not  In  default,  and  was  still  In  possession  of 
the  mortgaged  premises;  that  the  theater 
company  submitted  the  proposed  lease  to 
Schroeder,  as  trustee,  and  was  assured  that 
said  lease  was  in  all  respects  satisfactory  to 
such  trustee;  and  that  by  reason  of  the  ac- 
tions of  the  plaintiff,  and  his  approval  of  said 
lease,  he  was  estopped  to  deny  the  validity 
of  said  lease. 

By  the  stipulation  of  the  parties  the  Issue 
raised  by  the  plaintiff's  complaint,  the  an- 
swer of  the  defendant  Leldlg,  as  trustee  un- 
der the  second  mortgage  bonds,  and  the  an- 
swer of  the  defendant  theater  company,  were 
tried  separately. 

Upon  the  Issues  so  raised  by  the  theater 
company,  the  facts  above  stated  were  sub- 
stantially disclosed,  and  after  such  hearing 
the  circuit  court  made  and  filed,  am^g  oth- 
ers, the  following  findings,  to  wit: 

The  court  found  that  the  real  estate  com- 
pany executed  the  bonds  pertaining  to  the 
first  trust  deed  or  mortgage,  and  also  the 
execution  of  the  first  trust  deed  or  mortgage, 
and  delivery  of  said  first  mortgage  bonds  and 
of  said  first  mortgage  or  trust  deed  to  said 
plaintlfl,  Schroeder,  as  trustee;  the  accept- 
ance by  said  Schroeder,  as  such  trustee ;  tiie 
sale  and  delivery  of  said  bonds  by  said  plain- 
tiff, Schroeder,  as  such  trustee,  for  the  use 
and  benefit  of  the  real  estate  company ;  that 
all  of  the  first  mortgage  bonds  are  outstand- 
ing and  hdd  and  owned  by  persons  other 
than  the  trustee,  and  are  wholly  unpaid  as  to 
principal;  that  the  said  defendant  real  es- 
tate company  defaulted  In  the  payment  of 
taxes  on  said  property,  and  also  In  the  pay- 
ment of  Interest  on  said  bonds ;  that  pursu- 
ant to  the  provisions  of  said  first  trust  deed 
or  mortgage  the  plaintiff,  on  October  4, 1916, 
declared  the  whole  amount  of  the  principal 
and  Interest  on  said  Iwnds  as  due,  and  de- 
manded immediate  payment  thereof,  and 
that  such  demand  was  not  complied  with; 
and  that  upon  such  declaration  of  electlcm  of 
option,  and  the  service  thereof,  the  whole 
amount  of  the  principal  of  said  first  mortgage 
bonds,  namely,  the  sum  of  $125,000  and  In- 
terest, became  due;  and  that  this  action  to 
foreclose  was  comm^enced  oa  or  about  the 
Utb  day  of  October,  1916 ;  that  on  the  11th 
day  of  October,  1916,  the  plaintiff,  as  trustee, 
with  the  consent  of  the  mortgagors,  and  un- 
der the  provisions  of  said  first  trust  deed  or 
mortgage,   entered   into  poaaession   of   the 


'  mortgaged  premises,  to  conserve  fiie  same  as 
security  for  the  bondholders,  collected  the 
rents  thereof,  and  need  the  same  towards  a 
reduction  of  the  taxes  and  Interest  becoming 
due  oa  the  bonds;  and  that  he  retained  and 
now  retains  possession  of  said  premises. 

The  court  also  found  the  execution  of  the 
lease  by  the  real  estate  company  with  the 
theater  company,  as  above  stated;  that  at 
the  time  said  lease  was  executed  there,  had 
been  no  default  by  the  mortgagor;  that  the 
real  estate  company  was  at  that  time  in  pos- 
session of  the  premises;  and  that  said  Ed' 
ward  Sdiroeder  did  not  at  that  time,  as  sacHi 
trustee,  take  possession  of  said  premises: 
that  prior  to  the  time  the  theater  company 
entered  into  said  lease  its  officers  and  repre- 
sentatives consulted  with  the  said  Sdiroedw, 
as  trustee,  and  advised  him  of  their  intention 
of  leasing  a  part  of  the  premises  In  question 
for  a  period  of  16  years,  and  that  it  would 
be  necessary  to  expend  a  large  snm  of  money 
in  order  to  change  and  remodel  said  building 
so  that  it  would  become  suitable  fbr  theater 
purposes;  that  the  said  Schroeder,  as  trus- 
tee, expressed  his  satisfaction  with  the  gen- 
eral outline  of  the  proposed  lease,  but  tefnsed 
to  give  his  consent  in  writing  to  the  making 
of  such  lease,  and  that  thereafter  said  lease 
was  actually  executed,  and  that  the  theater 
company  proceeded  to  change  and  remodel  the 
building  for  theater  purposes,  at  an  expeise 
of  about  $15,000 ;  that  said  plaintiff,  as  trus- 
tee of  both  the  first  and  second  trust  deeds 
or  mortgages,  did  nothing  which  in  any  way 
interfered  with  the  rights  of  the  bondhold- 
ers; and  that  it  does  not  annear  from  the 
evidence  that  the  plaintiff  is  estopped  to  as- 
sert the,  priority  of  the  lien  of  said  trust 
deeds  or  mortgages  over  the  rights  of  said  de- 
fendant theater  company,  as  lessee;  and 
that  the  rights  of  the  theater  company  are 
subsequent  and  subordinate  to  said  two  trust 
deeds  or  mortgages;  and  that  the  interests 
of  all  of  the  defendants  are  subsequent  to 
the  lien  of  the  first  mortgage. 

Similar  findings  were  thereupon  also  made 
by  the  court  with  resi)ect  to  the  second  mort- 
gage or  trust  deed ;  also  that  the  real  estate 
company  is  wholly  Insolvent;  that  81  of  the 
100  second  mortgage  bonds  were  duly  issued 
and  sold  by  the  real  estate  company. 

With  reject  to  the  Issues  so  raised,  and 
pursuant  to  the  findings  of  fact,  and  as  con- 
clusions of  law,  the  couii:  found  that  the 
plaintiff  was  entitled  to  the  relief  demanded 
In  the  complaint ;  that  the  defendant  theater 
company  was  not  entitled  to  any  relief;  that 
the  plaintiff  and  defendant  Leidig,  as  trus- 
tee under  said  second  trust  deed  or  mortgage, 
were  entitled  to  Judgment  of  foreclosure  and 
sale  in  the  usual  form ;  and  thereupon  Judg- 
ment was  entered  in  accordance  with  such 
findings,  from  which  Judgment  the  theater 
company  has  appealed. 
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The  Issue  ptesuited  on  the  appeal  of  the 
theater  company  Involvea  substantially  the 
following : 

Question  No.  1.  Is  the  lease  from  the  real 
estate  company  to  the  theater  company  sub- 
ject and  subordinate  to  the  first  and  second 
mortgages  or  trust  deeds,  and  did  the  cir- 
cuit court  properly  adjudge  that  the  premises 
be  sold  free  and  dear  of  such  lease? 

Tt  will  be  unnecessary  In  detail  to  go  Into 
the  various  answers  of  the  defendants  Es- 
benshade,  Hummel,  Leafgreen,  Jenkins,  as 
receiver,  or  the  real  estate  company,  for  (he 
reascm  that  In  substiince  the  same  issues  are 
raised  in  somewhat  different  form  by  these 
respective  answers.  Among  other  things  they 
allege  that  there  was  in  fact  no  default  oa 
the  bonds  at  the  time  of  the  commencement 
of  the  action ;  that  the  moneys  received  fr<»n 
the  sale  of  the  bonds  and  the  rentals  derived 
from  the  property  and  paid  to  the  plaintiff, 
Scbroeder,  were  sufficient  to  pay  all  neces- 
sary requirements  and  demands;  that  the 
plaintiff,  Scbroeder,  collected  from  the  sale 
of  said  bonds  a  large  amount  of  money,  ag- 
gregating a  sum  in  excess  of  $20,000,  which 
amount  he  applied  to  his  own  personal  use, 
and  which  amount  be  has  failed  to  account 
for;  that  be,  the  said  Scbroeder,  expended  a 
large  sum  of  money,  aggregating  the  sum  of 
about  $8,000,  being  his  own  Indlvidaal  funds, 
for  the  installation  of  a  bowling  alley  in  said 
premises,  all  without  authority  and  contrary 
to  his  duties  and  obligations  as  trustee,  and 
that  In  order  to  reimburse  himself,  in  part, 
for  such  expenditures,  he  used  the  moneya 
derived  from  said  property  and  said  bonds. 

And  it  is  further  alleged  that  at  the  time 
of  the  purchase  by  Bnmmel,  Esbenshade,  and 
Lca^feen  of  the  second  mortgage  bonds  held 
by  them,  it  was  represented  to  them  by  said 
Scbroeder  that  all  of  the  moneys  derived  by 
said  plaintiff,  Scbroeder,  from  the  sale  of 
said  first  and  second  mortgage  bonds  would 
be  used  in  the  erection  and  coDStmctlon  of 
the  building  to  be  erected  upon  tbe  premises 
hereinbefore  described,  and  for  no  otjier  pur- 
pose ;  and  that  a  large  amount  of  such  money 
so  derived  from  the  sale  of  such  bonds  was 
converted  by  said  Scbroeder  to  his  own  In- 
dividual use,  to  the  great  damage  of  the  said 
second  mortgage  bondholders  and  of  said  real 
estate  company ;  also  that  said  Scbroeder,  as 
such  trustee,  in  taking  over  the  collection  of 
rentals  and  In  leasing  tbe  said  building,  was 
negligent  in  the  execution  of  his  trust,  and 
by  reason  of  such  negligence  sucti  defaidants 
sustained  large  damages. 

The  answers  of  these  defendants  also  de- 
mand an  accounting  that  the  plaintiff,  as 
trustee  for  the  first  mortgage  bondholders, 
be  required  to  exhaust  all  property  and  se> 
cnrlty  to  which  he  may  be  entitled  by  virtue 
of  the  alleged  misappropriation  of  funds  by 
the  said  Edward  Scbroeder  before  resorting 


to  the  mortgaged  property,  and  for  an  ac- 
counting of  the  plaintiff  of  all  moneys  re- 
ceived by  him  as  such  trustee  for  rents  col- 
lected and  from  other  sources,  and  that  the 
amounts  found  due  from  Iiim  be  applied  upon 
the  amoimts  due  upon  the  bonds  secured  by 
the  first  and  second  trust  deeds  or  mortgages^ 
in  such  manner  as  may  be  Just  and  equitable, 
and  for  Judgment  against  tbe  said  plaintiff 
for  the  amounts  unaccounted  for  by  blm, 
and  for  damages  for  his  negligence  as  afore- 
said, etc. 

The  foregoing  does  not  set  forth  all  of  tbe 
claims  of  the  respective  defendants  above  re- 
ferred to  in  regard  to  the  alleged  misman- 
agement and  misconduct,  etc.,  of  tbe  said 
Scbroeder,  but  the  allegations  are  sufficient 
to  show  the  general  nature  of  such  allega- 
tions and  the  relief  demanded.  Other  is- 
sues raised  will  be  referred  to  and  treated  in 
the  opinion. 

After  the  trial  had  proceeded  for  about 
two  weeks,  an  application  was  made  by  the 
defendants  to  Implead  the  said  Edward 
r  hroeder,  individually,  and  testimony  was 
ostensibly  offered  for  the  purpose  of  sub- 
stantiating such  allegations  of  misconduct, 
mismanagement,  and  misappropriation,  and 
the  court  refused  to  implead  said  Edward 
Scbroeder  individually  and  to  permit  testi- 
mony to  be  received  or  Introduced  In  j^root 
of  such  allegations. 

The  principal  question,  therefore,  arising 
and  submitted  to  tbe  court  with  respect  to 
the  answers  of  the  defendants,  other  than  the 
theater  company.  Is  substantially  Involved 
in  the  following: 

Question  No.  2.  Did  the  eoort  properly  re- 
fnse  to  Implead  Edward  Sduweder  Indlvia- 
uftlly,  to  determine  whether  or  not  he  is  per- 
sonally liable  to  any  of  the  parties  to  the 
action? 

Alexander  &  Buike^  of  Milwaukee  (Bottnm, 
Bottum,  Hudnall  &  Lecher,  of  Uilwankee,  of 
counsel),  for  appellant  Arcade  Theater  Oo. 

Joseph  G.  Hlrscbberg,  Horace  B.  Walmsley, 
George  A.  Affeldt,  Glicksman,  Gold  ft  Cor^ 
rigan,  and  W.  J.  McEIroy,  all  of  Milwau- 
kee, for  appellants  in  seccmd  appeal. 

J,  O.  Carbys  and  h.  A.  Olwell,  both  of  Mil- 
waukee, for  respondent  Scbroeder. 

George  A.  Affeldt,  of  Milwaukee,  for  re- 
spondent Leldlg. 

DOERTLEB,  J.  (after  stating  the  facts 
as  above).  [1]  We  will  first  take  up  the  is- 
sue raised  by  the  answer  of  the  theater  com- 
pany and  as  contained  in  question  No.  1  set 
forth  in  the  preceding  statement  of  facts. 
A  deed  of  trust  in  this  state  is  a  mere  se- 
curity for  money  advanced  under  the  bond 
issue,  and  in  legal  effect  is  nothing  more 
than  a  mortgage.  Hoyt  T.  Fass,  M  Wla. 
279,  25  N.  W.  4& 
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In  fact,  in  the  Instant  case,  the  trust  deeds 
are  characterized  as  mortgages.  It  is  held 
In  this  state  tliat  the  title  remains  in  the 
mortgagor,  and  the  mortgagee  holds  the 
mortgage,  as  such,  as  mere  security  for  the 
debt  So  stringent  is  this  rule  that  It  has 
often  been  held  by  this  court  tliat  a  deed 
In  fee  simple  absolute,  given  merely  to  se- 
cure a  debt  with  a  parol  defeasance,  is  noth- 
ing more  nor  less  than  a  mortgage,  leaving 
the  title  in  the  grantor,  and  giving  to  the 
grantee  a  mere  security  for  his  debt,  to  be 
enforced  like  an  ordinary  mortgage.  Schri- 
ber  V.  Le  Clair,  66  Wis.  586,  29  N.  W.  570, 
889;  Wis.  Central  R.  R.  Co.  v.  Wis.  River 
Land  Co.,  71  Wis.  94,  36  N.  W.  837;  Central 
Trtist  Co.  v.  Burton,  74  Wis.  329,  43  JT.  W. 
141.  Also  that  the  right  of  the  mortgagee 
who  has  got  peaceable  possession  of  the 
premises  after  condition  broken  to  retain 
them  until  his  debt  is  paid,  is  founded  upon 
ills  equitable  right  to  be  paid  without  being 
put  to  the  cost  of  a  suit,  and  not  upon  any 
title  in  him.  Brinkman  y.  Jones,  44  Wis. 
498. 

"By  the  common  law  at  first  mortgages  became 
absolute  deeds,  if  the  terms  of  the  defeasance 
were  Dot  strictly  performed  on  the  day;  but 
courts  of  equity  succeeded  in  establishing  an 
equity  of  redemption  of  the  mortgagor  in  the 
land,  which  remained  an  equity  in  him  until  the 
mortgage  was  duly  foreclosed  by  process  of 
law.  Courts  were  astute  in  protecting  this 
equity  of  redemption  and  leaned  strongly  against 
all  agreements  between  the  mortgagor  and 
mortgagee  which  abridged  it.  'Once  a  mort- 
gage, always  a  mortgage,'  became  a  maxim. 
Therefore,  when  provisions  began  to  be  insert- 
ed in  deeds  which  enabled  the  mortgagee  to 
destroy  at  once  this  equity  of  redemption,  the 
courts  looked  upon  them  with  suspicion,  if  not 
with  aversion,  as  devices  intended  to  oppress 
and  injure  mortgagors,  who  are,  from  the  na- 
ture of  the  case,  more  or  less  in  the  power  of 
the  mortgagees.  But  notwithstanding  all  oppo- 
sition, the  use  of  trust  deeds  has  steadily  in- 
creased, until  they  are  common  in  England  and 
in  nearly  all  the  states.  They  are  regulated  by 
statutes,  and  are  under  the  jurisdiction  of 
courts  of  equity,  wliich  can  interfere  by  in- 
junctions, prohibitions,  orders,  and  decrees,  to 
prevent  oppression  and  remedy  abuses.  A 
large  proportion  of  the  mortgage  deeds  of 
real  estate  now  contain  powers  of  sale  in 
case  of  default,  and  the  laws  regulate  and  pro- 
tect them."    Perry  on  Trusts,  vol.  2,  g  602c. 

"Especially  until  condition  broken,  a  trust 
deed  does  not  divest  the  estate  of  the  mort- 
gagor. He  can  convey  the  estate,  subject  to 
the  mortgage;  he  may  make  a  second  mort- 
gage; the  estate  may  be  attached  for  his  debts; 
the  mortgagor  is  considered  as  having  all  the 
rights  and  powers  of  an  owner,  except  so  far 
as  it  is  necessary  to  hold  otherwise  in  order  to 
give  effect  to  the  mortgage.  The  interest  of 
the  mortgagor  may  be  levied  upon  and  seizin 
delivered  by  the  officer;  in  which  case  the 
creditor  will  hold  in  fee,  subject  to  the  mort- 
gage. The  same  principles  apply  to  the  rights 
and  title  of  the  grantor  in  deeds  of  trust."  Fer^ 
ry  on  Trusts,  vol  2,  §  602j. 


The  foregoing  statemoits  are  made  nnder 
the  authorities  cited  to  show  the  legal  ef- 
fect of  the  execution  of  a  trust  deed  in  this 
state  with  respect  to  the  Interests  of  the 
mortgagor  and  the  mortgagee. 

Trust  deeds,  particularly  in  recent  years, 
have  become  a  very  popular  security  in  this 
state,  and  but  few  large  mortgages  are  now 
executed  excepting  they  are  in  the  form  of  a 
trust  deed.  In  fact^this  can  I>e  considered 
the  age  of  trust  deeds  in  this  state,  as  else- 
where, and  hardly  a  day  passes  daring  the 
present  period  of  economic  readjustment  bat 
what  we  read  or  hear  of  the  flotation  of  a 
large  bond  issue  in  railroad,  industrial,  real 
estate,  or  other  enterprises,  and  a  very  large 
percentage  of  the  securities  held  by  the  peo- 
ple at  large,  who  make  such  Investments  for 
economic  purposes,  are  in  the  form  of  bonds, 
secured  by  trust  deeds,  executed  to  trustees. 

[2]  It  has  also  become  a  matter  of  common 
knowledge  that  at  the  present  time^  where, 
as  one  of  the  results  of  the  great  war,  hous- 
ing conditions  have  become  very  oppressive 
and  facilities  to  famish  homes  for  the  mass- 
es have  become  scarce,  and  where  office 
space  for  professional  men  and  others  Is  at 
a  great  demand,  and  where  rentals  have 
t>een  raised  by  landlords  in  many  instances 
far  in  excess  of  the  requirements  of  the  slt- 
nation,  numerous  corporations  and  Individ- 
ualB  have  become  interested  and  engaged 
in  the  erection  of  tenement,  apartment,  and 
ofBce  buildings,  Intended  to  house  and  ac- 
commodate a  vast  number  of  our  population 
in  need  of  such  accommodatlcms,  and  cor- 
porations have  also  sprung  up,  actuated  by 
a  spirit  of  dvic  pride  and  righteousness,  to 
boild  homes  to  be  leased  to  the  masses,  and 
in  almost  every  instance  the  moneys  are 
raised  by  the  flotation  of  large  bond  issues, 
and  these  facts  have  been  recognized  in  a 
large  measure  by  statutes  in  oar  state, 
which  authorize  the  issuance,  regulation, 
and  sale  of  these  bonds  under  the  supervi- 
sion and  authority  of  public  bodies  such  as 
the  Railroad  and  Insurance  Commissions  of 
the  state.  These  bonds  are  purcliased  by 
trust  companies,  bond  and  stock  brokers,  and 
other  similar  Institutions  and  individuals, 
and  are  resold  in  a  large  measure  to  tlie  rank 
and  file  of  the  people,  who  invest  in  the  same 
in  accordance  with  their  means. 

It  is  true  that  the  issuance  of  bonds  and 
the  execution  of  trust  deeds  is  of  compara- 
tively recent  origin,  and  that  the  growth  of 
this  practice  has  kept  pace  in  a  large  meas- 
ure with  the  enormous  expansion  of  our  com- 
mercial and  industrial  interests.  Bond  issues 
are  to  be  encouraged  rather  than  discourag- 
ed, for  they  Afford  an  opportunity  for  frugal 
Investors  and  the  people  at  large  to  invest 
their  savings  in  remunerative  and  success- 
ful enterprises,  and  bring  in  closer  contact 
the  Investors,  who  in  a  larg'i  degree  are  ^n- 
ploy£s,  with  the  institutions  by  whom  they 


Digitized  by 


Google 


Wift) 


SCHROEDBB  ▼.  BBBLIN  ABOAOB  REiiL  BSTATB  CO. 

(1S4  M.W.> 


651 


are  employed,  and  so  bare  a  tendency  to 
bring  about  a  mutuality  of  interest  and  a 
better  understanding  between  tbe  employers 
and  employes,  generally. 

Fr(Ho  wbat  has  preceded  it  will  readily  be 
seen  that  tbe  question  as  to  whether  a  mort- 
gage in  the  form  of  a  trust  deed,  when  once 
executed,  shall  continue  to  be  a  fixed  lien 
und  hold  its  place  as  a  first  or  second  mort- 
'  K>K^  In  accordance  with  the  date  of  its  ex- 
ecution and  recording,  becomes  a  matter 
of  great  importance,  not  only  to  the  investor, 
but  also  to  the  borrower.  To  a  large  extent, 
the  salabillty  of  tbe  bond  issue  depends  upon 
tbe  fixed  and  unshakable  security  of  the 
trust  deed,  which  is  of  prime  imiMrtance  to 
tbe  investor.  To  the  borrower  this  same 
consideration  becomes  of  great  importance, 
for  upon  the  existence  thereof  depends  hla 
ability  to  float  the  bonds  and  to  raise  tbe  nec- 
essary money  for  the  purpose  of  which  the 
bond  issue  has  been  designed. 

Ul  Therefore  the  general  rule  has  been 
evolved  and  is  a  fixed  one  in  contemplation 
of  law,  that  a  fixed  legal  right  under  a  mort- 
gage cannot  be  impaired  by  any  equity  sub- 
sequently arising,  although  there  Is  an  ai>- 
parent  exception  to  this  rule  in  the  case  of 
operating  expenses,  having  practical  appli- 
cation with  respect  to  railroads,  and  also 
one  pertaining  to  employes,  who  are  fre- 
quently given  preferred  claims  by  statutes. 
Klllott  on  Railroads,  vol.  2,  {  500. 

"And  it  la  held  tltat  the  priority  of  a  first 
mortgage  is  not  affected  by  tbe  fact  that  the 
road  was  completed,  or  part  of  it  wholly  built, 
by  money  obtained  by  means  of  a  junior  mort- 
gage, nor  are  unsecured  claims  of  contractors 
or  materialmen  who  have  famiabed  money  or 
material  (or  building  or  repairing  it  entitled  to 
priority  over  a  prior  mortgage."  Elliott  on 
RoUroada,  vol.  2.  {  500. 

"And  a  mortgage  trustee  has  no  power  to 
agree  that  an  unsecured  debt  or  a  subsequent 
mortgage  debt  shall  be  paid  in  preference  to 
the  first  mortgage  bonds."  BlUiott  on  Rail- 
roads, vol.  2,  S  656;  Duncan  v.  Motdle,  etc.,  B. 
Co.,  2  Woods  (U.  S.  C.  C.)  542,  Fed.  Gas.  No. 
4137;  HolUster  v.  Stewart,  111  N.  Y.  644,  19 
N.  E.  782;  Col.  &  So.  R.  Co.  v.  Blair.  214  N. 
T.  497,  108  N.  B.  840,  Ann.  Cas.  1916D,  1177. 

"A  trustee  has  no  authority  to  waive  defaults 
or  otherwise  deprive  bondholders  of  their 
rights."    HoUister  v.  Stewart,  snpra. 

Thus  it  will  be  seen,  from  the  citations  and 
autboritteB,  that  the  courts  have  carefully 
guarded  and  protected  the  interests  of  bond- 
holders secured  by  a  mortgage  or  trust  deed, 
and  have  generally  and  quite  universally  ac- 
corded them  the  priority  which  was  original- 
ly contemplated  by  tbe  issuance  of  such 
bonds  and  tbe  execnti<Mi  ot  such  trust  deeds 
or  mortgages. 

The  floating  of  a  bond  issue  is  generally 
accomiwnled  with  the  issuance  of  a  pro- 
spectus, by  which  the  Investors  are  fully  ap- 
prised of  tbe  nature  of  the  security  offered, 
the  location  and  value  of  the  property  intend- 


ed to  be  mortgaged,  the  object  and  purpose 
of  the  erection  and  construction  of  the 
building  or  buildings,  tbe  rental  value  of  the 
building,  the  industry  or  business  project  to 
be  accommodated  by  the  erection  of  the 
buildings,  and  many  other  Incidental  facts 
involved  in  the  matter  of  the  security  of  the 
proposed  bond  issue. 

In  a  vast  number  of  these  bond  issues  the 
property  which  it  is  Intended  shall  form  the 
basis  of  the  security  consists  of  buildings 
designed  to  be  leased  in  whole  or  in  part  for 
manufacturing  purposes,  for  tenements,  for 
office  and  for  commercial  purposes. 

In  the  Instant  case  the  building  known  as 
the  Berlin  Arcade  building  was  originally 
designed  to  be  used  for  office  and  store  pur- 
poses, and,  in  fact,  the  building  was  erected 
for  that  purpose,  and  the  bonds  were  Issued 
and  negotiated  in  order  to  furnish  a  fund  out 
of  which  to  pay  for  the  building  to  be  used 
for  that  purpose,  and  for  no  other  purpose. 

It  Is  also  true  that  the  Investors  in  these 
bonds  had  in  view  this  purpose  for  which 
this  building  was  to  be  used,  the  location  of 
the  building,  the  construction  of  the  same, 
and  the  rentals  to  be  derived  from  the  build- 
ing, all  of  which  elements,  to  a  large  degree, 
formed  the  basis  upon  which  the  value  of  the 
property  was  fixed  and  determined  and  the  se- 
curity of  the  bond  issue  estimated.  If  there 
was  one  thing  over  and  above  all  others  that 
Investors  in  these  bonds  had  in  mind,  wheth- 
er they  invested  in  the  first  mortgage  bonds 
or  in  tbe  second  mortgage  bonds,  it  was  tbe 
fact  that  the  Investment  and  the  lien  con- 
stituted by  the  respective  trust  deeds  or 
mortgages  would  be  and  would  constitute  a 
fixed  lien  or  security,  which  could  be  defeat- 
ed only  by  such  considerations  as  arise  by 
vtrtne  of  the  terms  of  the  trust  deed  or  the 
law,  as,  for  instance,  unpaid  taxes  or  failure 
to  pay  or  meet  the  obligations  under  the  9&- 
year  lease  with  respect  to  rentals  thereun- 
der, or  other  obligations  assumed  thereby. 

{4]  The  trustee,  under  the  provisions  of  the 
trust  deed,  in  some  respects  represents  the 
bondholders.  In  other  respects  the  mortgagor, 
and  in  still  other  respects  both  bondholders 
and  mortgagor. 

"Tbe  powers  of  trustees  under  deeds  of  trust, 

and  of  mortgagees  under  mortgages  with  pow- 
er of  sale  depend  entirely  upon  tbe  terms  of 
the  deeds.  Such  powers  are  created  by  and 
exist  in  the  deeds,  and  of  course  they  exist  in 
the  terms  in  which  they  are  created,  and  in  no 
others.  They  are  to  be  exercised  by  the  trus- 
tees in  pais.  They  are  wholly  matters  of  con- 
vention and  contract  between  the  parties,  and 
not  of  law  or  jurisdiction.  They  can  be  ex- 
ercised because  they  are  conferred  by  one  party 
upon  another,  and  not  because  the  law  or  the 
courts  have  conferred  or  authorized  them.  The 
statutes  in  some  of  the  states  have  regulated 
their  execution,  but  such  statutes  do  not  create 
the  powers  themselves."  Perry  on  Trusts,  vol. 
2,je02g. 
"The  trustee  or  mortgagee  with  the  power  of 
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sale  holds  the  lands  In  trost  for  the  pnrpoaea 
for  which  the  trust  deeds  are  made,  which  pur- 
poses are  generally  specified  in  the  deeds  there- 
of."   Perry  on  Trusts,  voL  2,  S  602J. 

[S]  A  further  legal  doctrine  must  be  borne 
in  mind,  and  that  Is  that  the  provisions  of  a 
mortgage  are  not  personal  to  the  party  named 
in  it  as  a  mortgagee,  but  are  for  the  benefit 
and  security  of  the  real  owner  of  the  debt 
secured  thereby.  27  Cyc.  1045,  and  note  56. 
So  that  from  the  foregoing  It  l>ecomes  quite 
clear  tliat  In  order  to  ascertain  and  deter^ 
mine  the  rights  of  a  trustee  under  a  trust 
deed  or  mortgage  it  is  necessary  to  loolE  to 
and  examine  closely  the  provisions  of  the 
trust  deed,  for  under  such  trust  deed  there  Is 
created,  not  only  the  very  office  of  the 
trustee,  but  also  his  various  duties,  obliga- 
tions, and  powers. 

[6]  The  bonds  and  the  interest  thereon  are 
made  payable  to  the  trustee  who  for  that  pur- 
pose is  constituted  the  agent  to  receive  the 
money  and  to  distribute  it  among  the  bond- 
holders, upon  presentation  of  the  bonds  or 
the  interest  coupons. 

As  has  been  said  in  Cionnell  v.  Eaukanna, 
164  Wis.  471,  496,  159  N.  W.  927,  936  (Ann. 
Caa.  1918A.  247): 

"The  anthority  of  the  tmate*  to  act  for  the 
bondholders  is  prescribed  and  limited  by  the 
terms  of  the  trust  deed,  and  a  payment  to  the 
trustee  merely  as  trustee  cannot  be  held  t« 
be  payment  to  the  bondholders,  unless  made 
when  and  aa  prescribed  by  the  terms  of  the 
deed."  Miller  v.  Mitchell,  58  W.  Va.  431,  52 
S.  E.  478;  Kranaz  t.  Uedelbofen,  198  m.  477, 
62  N.  B.  239;  Fortune  v.  Stockton,  182  Dl.  454, 
65  N.  B.  367:  Bchroeder  v.  Wolf,  227  lU.  133, 
81  N.  B.  13. 

[7]  The  bonds  may  be  registered  as  to  the 
payment  of  principal  upcm  the  books  of  the 
trustee,  and  in  performing  the  office  of  regis- 
trar the  trustee  represents  both  the  mort- 
gagor and  the  bondholders. 

[S]  In  the  event  that  the  building  upon  the 
premises  is  destroyed  by  fire,  the  insurance 
moneys  shall  be  paid  to  the  trustee,  and  the 
trustee  shall  thereupon  hold  said  sum  so  de- 
rived from  Insurance  and  pay  the  same  to 
various  contractors,  materialmen,  and  la- 
borers, In  accordance  with  the  certificates  of 
the  architect  of  the  building,  and  In  doing 
this  the  trustee  represents  both  the  interests 
of  the  mortgagor  and  of  the  mortgagee. 

[I]  In  the  event  of  the  failure  of  the  mort- 
gagor to  keep  the  buildings  properly  insured, 
or  In  the  event  of  liis  failure  to  pay  the  tax- 
es, or  in  any  other  respect  to  comply  with  the 
provisions  of  the  trust  deed,  the  trustee,  un- 
der certain  circumstances,,  shall  have  the 
ris^t  to  declare  the  whole  amount  of  the 
mortgage  debt,  both  principal  and  interest, 
doe,  and  to  foreclose  the  trust  deed  or  mort- 
gage, and  with  respect  to  this  provision  the 
trustee  represents  the  bondhcdders.  He  is 
also  authorized,  upon  oondltiona  broken,  to 


enter  Into  and  upon  the  premises  and  to 
possess  the  same,  and  thereafter  collect  the 
rents,  issues,  and  profits  derived  from  the 
building,  and  In  that  regard  he  is  the  repre- 
sentative both  of  the  mortgagor  and  of  the 
bondholders. 

In  the  event  of  the  failure  of  the  mort^jagor 
to  pay  the  rent  due  upon  the  99-year  lease, 
or  to  pay  the  taxes  upon  the  property,  the 
trustee  is  authorized,  under  the  terms  of  the 
trust  deed,  to  pay  such  rent  and  to  pay  the 
taxes.  In  order  to  save  and  protect  both  the 
Interests  of  the  mortgagor  and  the  bondhold- 
ers. 

[10]  The  trustee  may  also  raise  and  bor- 
row money  on  the  security  of  the  mortgage 
lease  and  premises,  or  upon  any  sublease,  for 
the  purpose  of  paying  off  any  sum  due  for  in- 
terest, rental,  insurance,  taxes,  or  other 
charges  payable  by  the  lessee  under  the  99- 
year  lease,  and  in  doing  this  he  acts  both  as 
the  representative  of  the  bondholders  and  of 
the  mortgagor,  in  order  to  protect  the  mort- 
gaged property  from  forfeiture  under  the 
terms  of  the  lease.  And  upon  conditions 
broken.  If  the  trustee  takes  possession  of  the 
mortgaged  property,  under  the  terms  of  the 
trust  deed,  he  Is  authorized,  first,  to  sell  the 
real  estate ;  second,  to  apply  so  much  of  the 
proceeds  of  the  sale  aa  is  necessary  to  the 
payment  of  the  debts  secured  by  the  deeds; 
and,  third,  to  account  for  and  pay  over  the 
balance,  after  paying  the  expenses  of  the 
trust  and  the  sale,  to  the  grantor  or  mort- 
gagor, his  legal  representatives  or  assigns. 

The  foregoing  are  but  a  few  of  the  rights, 
powers,  duties  and  privileges  of  the  trustee, 
as  defined  by  the  trust  deed,  and  they  tend 
to  show  the  appreciation  on  the  part  of  the 
contracting  parties  of  what  It  was  Intended 
to  make  clear  by  the  foregoing,  that  tlie  crea- 
tion of  such  rights,  powers,  duties,  and  privi- 
leges depend  upon  the  trust  instrument 

[11]  The  delicate  position  in  which  a  trus- 
tee therefore  Is  placed  by  the  trust  deed.  In 
and  by  which  he  is  required  and  obligated  to 
act  In  a  dual  capacity,  also  becomes  clear,  and 
in  the  execution  of  his  obligations  and  pow- 
ers, under  the  law,  it  is  Incumbent  upon  tilm 
to  use  the  utmost  good  faith  towards  all  par- 
ties In  Interest.  He  must  act  impartially  for 
every  person  who  has  any  rights  in  the  es- 
tate.   Ferry  on  Trusts,  vol.  2,  i  602o. 

[12, 13]  In  vain  do  we  search  through  the 
provisions  of  these  trust  deeds  to  find  any 
authority  vested  in  the  trustee  to  enter  in- 
to any  lease  with  a  tenant  or  tenants  of  the 
building,  or  to  ratify  or  confirm  any  lease,  or 
to  consent  to  any  lease,  either  orally  or  In 
writing,  before  conditions  broken. 

It  is  true  that  upon  conditions  broken  on 
the  part  of  the  mortgagor  an  entirely  differ- 
ent situation  arises.  Under  the  terms  of  the 
trust  deed,  the  mortgagor  is  then  authorized 
to  enter  into  and  upon  the  mortgaged  premis- 
es, take  possession  of  the  same,  manage  and 
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control  tlie  same,  recognise,  make,  or  alter 
leases  or  to  enter  Into  any  agreements  with- 
in the  purview  of  the  trust  deed  the  situa- 
tion may  demand. 

While  It  Is  a  fact  that  under  the  provlslonB 
of  the  first  paragraph  of  the  trust  deed  prop- 
er the  mortgagor  conTeys  and  assigns  to  the 
trustee,  etc.,  all  Its  right,  title,  and  Interest 
In,  to,  and  under  said  lease  (meaning  said  9&- 
year  lease),  and  to  any  and  all  future  in- 
come, rents,  and  revenue  from  the  lease  and 
leased  property,  and  any  part  thereof,  such 
assignment  and  transfer  is  intended  to  be 
made  effective  only  In  the  event  of  conditions 
broken  for  a  subsequent  provision  of  the 
lease  expressly  provides  that  until  default 
shall  be  made  and  continued  by  the  mort- 
gagor in  the  payment  of  the  principal  and 
Interest  of  any  of  the  bond.s  secured  by  the 
trust  deed,  or  until  default  shall  be  made  and 
continued  in  respect  to  some  act,  thing,  ob- 
ligation, or  agreement  reqtdred  to  be  done, 
performed,  or  kept  by  the  mortgagor  as  in 
said  lease  provided,  the  mortgagor  shall  be 
permitted  to  possflls,  manage,  use,  and  en- 
Joy  the  said  mortgaged  property  and  the  Im- 
provements, appurtenances,  rights,  and  privi- 
leges, and  to  take  and  use  the  Incomes,  rev- 
enues,  rents,  and  profits  thereof,  as  If  the 
mortgage  had  not  been  made.  Furthermore, 
ft  must  be  conceded  that  the  trust  deed  does 
not  in  express  terms,  before  conditions  brok- 
en, authorize  the  trustee  to  lease  any  of  the 
property  covered  by  the  99-year  lease,  or  the 
buildings  thereon,  or  to  accept  or  demand 
an  assignment  of  the  99-year  lease,  or  of  any 
of  the  subleases,  or  of  tiie  rents,  issues,  and 
profits  derived  from  any  of  said  leases,  ex- 
cepting only  in  so  far  as  be  is  authorized 
to  act  in  order  to  prevent  a  forfeiture  of  the 
89-year  lease  pursuant  to  conditiona  broken 
by  the  mortgagor  of  the  terms  of  said  leas^ 

We  now  come  to  the  lease  executed  by  the 
real  estate  company  to  the  theater  company. 
This  lease  contemplated  structural  changes 
in  the  building  of  the  real  estate  company. 
TtM  walls  of  the  building  were  to  be  removed, 
O^Uinga  raised,  floors  lowered,  entrances 
changed,  and  other  material  and  structural 
changes  were  contemplated.  It  was  there- 
fore an  act  of  wise  precaution  on  the  part  of 
the  representatives  of  the  theater  company  to 
confer  with  the  tnistee  in  order  to  fully  pre^ 
sent  to  him  the  plans  In  detail  with  respect 
to  sncb  contemplated  changes.  Sudi  con- 
ferences were  held,  and,  it  appearing  to  the 
satisfaction  of  the  trustee  that  such  changes 
would  not  be  detrimental  to  the  interests  of 
the  bcndholders,  he  expressed  his  satisfaction 
with  respect  thereto.  The  terms  of  the  pro- 
posed lease  were  also  submitted  to  the  trus- 
tee, and  he  examined  the  same  and  found  no 
objections  thereto,  and  expressed  his  satisfac- 
tion thereto.  The  bondholders  were  vitally 
interested  In  having  no  changes  made  in  the 
tollding  of  a  stnicCaral  nature  that  would 


endanger  the  stability  of  the  buildlitg,  for  had 
the  building  been  endangered  by  reason  of 
such  changes  the  same  would  have  constitut- 
ed waste,  and  would  have  vitally  and  materi- 
ally affected  the  interests  of  bondholders. 
Every,  effort  was  made  on  the  part  of  the 
representatives  of  the  theater  company  to 
obtain  the  written  consent  of  the  trustee  to 
this  new  lease  with  the  theater  company. 
Such  consmt  was  refused,  indicative  strong- 
ly of  the  position  which  is  made  apparent  on 
the  part  of  the  trustee,  that  he  did  not  in- 
tend to  bind  himself  as  trustee,  or  the  inter- 
ests of  the  bondholders,  to  said  lease.  In 
fact,  it  is  difficult  to  conceive  of  any  situa- 
tion or  circumstance  which  would  make  the 
trustee's  position,  as  he  made  it  manifest 
clearer  than  was  done  by  his  refusal  to  either 
Join  in  the  lease  or  to  give  his  written  ap- 
proval or  consent  to  the  document.  .  Had  he 
done  so,  he  would  nevertheless  have  failed  to 
bind'tbe  Interests  of  the  bondholders,  for  the 
reason  that  his  authority  vests  almost  exclu- 
sively in  the  provisions  of  the  trust  deed, 
and,  no  such  authority  having  been  granted 
or  vested  in  him,  the  Interests  of  the  bond- 
holders could  not  have  been  bound. 

A  careful  examination  of  the  lease  with  the 
theater  company  will  disclose  the  fact  that  It 
contains  no  provision  whatsoever  intended 
to  bind  the  bondholders,  or  even  the  trustee. 
It  must  also  be  borne  in  mind  that  at  the 
time  of  the  execution  of  the  lease  with  the 
theater  company  there  had  been  no  default 
by  the  mortgagor  of  the  conditions  of  tlifl 
mortgage,  and  that  the  real  estate  company 
was  in  possession  of  the  premises. 

The  evidence  does  not  disclose,  nor  has  the 
claim  been  made,  that  any  of  the  bondhold- 
ers at  any  time  had  any  knowledge  whatso- 
ever of  the  proposed  execution  of  said  theater 
company  lease;  nor  is  there  any  evidence  or 
claim  that  such  bcmdholders  were  notified 
thereof  subsequently,  so  as  to  lay  the  possi- 
ble foundation  on  the  part  of  such  bond- 
holders to  a  ratification  or  confirmation  of 
such  lease.  True,  the  trustee^  upon  the  exe- 
cution of  the  lease  with  the  theater  ccnni>any, 
received  a  large  amount  of  mimey,  aggregat- 
ing abont  $16,000,  which  amount  he  dis- 
bursed to  contractors  and  others  engaged  in 
the  making  of  the  necessary  changes  In  the 
building  to  acMHumodate  the  theater.  In 
making  these  disbursements  the  trustee  act- 
ed primarily  in  the  Interests  of  the  mort- 
gagor, as  is  made  evident  by  the  fact  that 
the  object  and  purpose  of  placing  this  money 
in  the  trustee's  hands  for  disbursements  was 
to  prevent  the  filing  of  liens  and  the  incum- 
bering of  the  mortgagor's  Interests.  The 
mortgagee's  Interest  could  not  have  been  af- 
fected by  the  filing  of  contractors',  material- 
men's or  laborers'  liens.  A  bond  was  also 
executed  to  protect  persons  on  the  premises 
from  personal  injury  during  the  construction 
of  the  theater,  and  to  also  protect  occupants 
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of  tbe  Cheater.  The  execution  of  thia  bond 
was  suggested  by  the  trustee,  and  was  solely 
>  for  tbe  benefit  of  the  moitgagor  and  of  tbe 
theater  company. 

So  that  it  must  have  appeared  to  the  bond- 
holders at  the  time  of  tbe  execution  of  tbe 
theater  company  lease  that  tbe  iiroperty 
was  In  the  possession  of  the  real  estate  com- 
pany. The  bondholders  had  no  notice  of  the 
lease  or  of  any  changes  with  respect  to  tbe 
Gollectdon  of  tbe  rents  and  of  tbe  proposed 
alterations  in  tbe  building.  There  is  noth- 
ing in  the  situation  which  Justified  any 
alarm  on  the  part  of  the  bondholders.  E>very 
one  is  familiar  with  the  floating  of  bond 
issues  of  the  nature  of  the  one  In  questioiL 
These  bonds  are  sold  to  numerous  persons, 
who  loolE  for  their  security  to  tbe  mortgaged 
property.  Bondholders  as  a  rule  do  not  in- 
terest themselves  in  the  collection  of  rents, 
and  first  become  apprebensire  when  a  de- 
fault occnrs  in  the  payment  of  principal  or 
Interest 

So  that  it  is  readily  deduclble  from  the 
foregoing:  (1)  That  no  authority  was  vest- 
ed in  tbe  trustee  to  subject  the  interests  of 
the  bondb<dder8  to  the  theater  company 
lease;  (2)  that  the  bondholders  bad  no  knowl- 
edge of  tbe  changes  In  the  building  designed 
to  accommodate  the  theater  company;  (3) 
tliat  the  bondholders  had  no  knowledge  of 
tbe  assignment  of  the  rentals  of  tbe  Berlin 
I  Arcade  building;  (4)  that  they  did  not  ratify 
I  or  confirm  said  lease,  so  as  to  subject  their 
/>  security  to  said  lease. 

So  that  tbe  findings  of  tbe  circuit  court, 
wherein  it  substantially  found  that  tbe  mat- 
tes and  things  tbe  trustee  did  with  respect 
to  tbe  lease  of  tbe  theater  company  were 
not  done  for  the  purpose  of  Jeopardizing  tbe 
lien  of  tbe  bondholders,  and  that  tbe  lease 
of  tbe  theater  company  did  not  become  a 
prior  lien  to  tbe  lien  of  the  bondholders,  are 
well  sustained  by  tbe  evidence  and  by  all 
tbe  surrounding  facts  and  circumstances  in 
the  case. 

It  is  claimed  by  counsd  for  tbe  theater 
company,  under  tbe  rule  as  laid  down  in  1(S 
B.  C.  L.  p.  599,  t  77f  and  cited  in  Jones  on 
Mortgagee  (5tb  Ed.)  }  782,  "though  tbe  gen- 
eral rule  is  t)bat  a  subsequent  lessee  of  mort- 
gaged property,  taking  under  a  lease  from 
tbe  mortgagor,  takes  subject  to  the  mort- 
gage, yet  where  tbe  mortgage.  In  express 
terms,  or  by  clear  implication,  authorized 
ttie  mortgagor  to  nlake  leases  for  tbe  benefit 
of  the  mortgagee,  a  lease  made  in  pursu- 
ance of  such  authority  is  binding  upon  tbe 
mortgage*  and  those  claiming  under  him," 
that  tbe  lease  to  the  theater  company  was 
such  a  lease  as  was  contemplated  by  tbe 
parties  to  the  trust  deed  to  be  made  by  the 
mortgager  for  tbe  benefit  of  the  mortgagee, 
and  is  therefore  binding  upon  the  mortgagee, 
and  subjects  bis  security  to  the  prior  right 
of  the  lease; 

Tbe  doctrine  as  above  stated,  and  con- 


tained In  R.  O.  Ij.  and  In  Jones  on  Iffortgages, 
is  founded  principally  upon  tbe  decision  in 
tbe  case  of  Sammons  v.  Kearney  Power  Sc/. 
I.  Co.,  77  Neb.  680,  110  N.  W.  808^  and  8 " 
L.  B.  A,  (N.  S.)  p.  404.  ^ 

A  careful  examination  of  tbe  facts  in  the 
Sammons  Case  will  reveal  a  radical  distinc- 
tion or  difference  between  that  case  and 
the  instant  case.  In  the  Sammons  Case 
tbe  plaintiff  appealed  from  a  decree  of  tbe 
lower  court  in  an  action  brought  to  fore- 
close a  mortgage,  by  which-  decree  the  idaln- 
tiff's  mortgage  lien  was  made  subject  to  a 
certain  lease  or  contract,  executed  by  tbe 
mortgagor  to  the  defendant  Northwestern 
Electric  Heat  &  Power  Company.  It  ap- 
pears that  tlie  general  nature  of  tbe  busi- 
ness of  the  defendant  Kearney  Power  &  Irri- 
gation Company  ia  tbe  owning,  constructing, 
and  operating  of  canals,  reservoirs,  dams, 
and  other  works  for  irrigation  and  water 
power  purposes,  Including  ttie  power  to  lease 
its  own  property  and  to  acquire  by  purchase 
such  canals,  reservoirs,  aQd  other  works  for 
irrigation  and  water  pow«r  purposes,  includ- 
ing tbe  power  to  execute  mortgages  or  deeds 
of  trust  to  secure  such  t>onds  as  may  or 
shall  be  issued  by  tbe  company  In  further- 
ance of  the  objects  of  Its  Incorporation.  On 
tbe  15th  day  of  July,  1898,  the  defendant 
Kearney  Company  executed  and  delivered 
to  a  trustee  a  mortgage  on  certain  of  Its 
property  and  rights,  to  secure  a  bond  is- 
sue of  fieO,000  in  bonds  of  $500  each.  On 
tbe  1st  day  of  November,  1899,  the  mortgagor 
entered  Into  a  contract  In  writing  with  tbe 
N.  W.  Electric  Heat  &  Power  Company, 
whereby  for  a  consideration  therein  named 
the  latter  was  given  tbe  right  to  take  water 
from  tbe  canal  in  question  for  a  period  of 
15  years,  with  the  privilege  of  a  renewal 
of  the  contract  on  the  same  terms  for  an 
Hiddltlonal  15  years,  for  the  purpose  of  fur- 
nishing power  for  its  electrical  machinery. 
Default  was  made  In  tbe  payment  of  tbe 
Interest  on  tbe  bonds,  and  on  tbe  9th  day 
of  September,  190S,  Sammons,  who  was  the 
owner  and  bolder  of  239  of  tbe  274  bonds 
disposed  of,  brought  an  action  to  foreclose 
tbe  mortgage.  Tbe  N.  W.  Electric  Heat  ft 
Power  Company  was  permitted  to  Intervene 
and  settle  its  rights  under  tbe  contract  wltil 
the  defendant,  Kearney  P.  &  I.  Company, 
tbe  mortgagor.  The  court-  found  In  favor 
of  tbe  plaintiff  and  ordered  a  decree  that  tlie 
property  should  be  sold  subject  to  tbe  rights 
of  tbe  Intervener,  N.  W.  Electric  Heat  & 
Power  Company,  nnder  Its  contracb  wltti 
tbe  mortgagor,  and  that  Budl>  contract  should 
be  binding  upon  tbe  purchaser  at  sncb  sale. 
From  this  decree  of  the  lower  court,  orde^ 
ing  a  sale  of  tha  mortgaged  property  subject 
t»  tbe  contract  of  the  N.  W.  Electric  Heat 
&  Power  Company,  tbe  plaintiff  Samm(»s 
appealed. 

On  tbe  appeal  tbe  principal  question  to  be 
determined  was:  Did  the  court  err  in  pro- 
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Tiding  In  the  decree  fbat  the  sale  there- 
under should  be  subject  to  the  rights  of  the 
Intervening  company  under  its  contract  with' 
the  mortgagor? 

The  court  In  Its  opinion  first  recites  the 
general  rule  as  heretofore  stated,  and  then 
proceeds  as  follows: 

"The  foregoing  rule  Is  easily  recognizable, 
as  it  is  grounded  on  the  general  rule,  applicable 
to  all  mortgages,  that  an  interest  subaeqaently 
acquired .  by  a  third  party  in  the  mortgaged 
property  Is  subject  to  the  mortgage;  but  the 
queation  is  whether  the  facts  in  this  case  bring 
it  within  that  mle." 

In  substance,  the  mortgage  In  the  8am- 
mons  Case,  among  other  things,  covered 
first,  all  the  property  of  the  mortgagor  of 
every  character;  second,  it  was  Intended  to 
cover  not  only  such  things  in  action,  con- 
tracts, leases,  claims,  and  demands  as  ex- 
isted when  the  mortgage  was  given,  but  all 
such  as  the  mortgagor  might  thereafter  ac- 
quire; third,  it  also  provided  that  all  the 
things  In  actiOD,  contracts,  leases,  dalma,  and 
demands  as  the  mortgagor  might  subsequent- 
ly acquire,  abould  be  duly  assigned  to  the 
mortgagee  as  further  secvzity  for  the  mort- 
gage debt. 

In  construing  the  trust  deed  and  tlie  con- 
tract above  specified,  the  court,  in  Its  opin- 
ion In  the  Sammons  Case,  further  said: 

"But,  when  the  construction  of  a  contract  be- 
comes necessary,  it  is  permissible  to  look  be- 
yond the  language  of  the  contract,  and  take  into 
account  the  nature  of  the  subject-matter,  the 
condition  and  situation  of  the  parties,  and  the 
facts  and  drcumstances  surrounding  the  trans- 
action. The  mortgagor  was  a  corporation,  and 
one  of  the  purposes  of  its  organization  was  to 
lease  water  rights.  It  was  the  owner  of  a 
plant  designed  to  serve  that  purpose,  but  which, 
as  the  record  shows,  yielded  no  revenue  save 
such  as  might  be  derived  from  the  sale  or 
leasing  of  water  rights.  The  bonds  by  their 
terms  were  made  to  run  for  a  period  of  20 
years,  and  the  interest  thereon  is  payable  semi- 
ammally.  Now,  taking  into  account  these  facts 
and  circnmstances,  in  connection  with  those 
provisions  of  the  mortgage  hereinbefore  set  oat, 
it  is  too  clear  to  admit  of  argument  that  the 
parties  to  the  mortgage  at  the  time  it  was  made 
contemplated  that  the  mortgagor's  plant  cov- 
ered by  the  mortgage  should  be  maintained  as 
a  going  concern,  because  in  no  other  way  could 
it  meet  the  interest  on  the  bonds  from  time  to 
time,  to  say  nothing  of  the  discharge  of  the 
principal  debt  when  it  became  due." 

The  opinion  further  proceeds  with  the  Idea 
that  at  the  time  when  these  water  rights 
were  leased  it  was  contemplated  by  the  par- 
ties that  the  lessee  would  necessarily  be 
obligated  to  expend  a  large  amount  of  money 
in  improvements  for  Its  business,  and  that 
the  trust  deed  or  mortgage  contained  a  pro- 
vision that  upon  default  of  the  mortgagor 
the  m<»tgagee  could  declare  the  whole 
amount  <rf  Uie  bonds  and  interest  due  and 


payable,  and  Immediately  conunoice  fore' 
closure  proceedings  and  thus  deprive  the 
lessee  of  his  investment,  unless  it  be  held 
that  the  mortgage,  when  originally  made, 
contemplated  the  execution  of  these  ctm- 
tracts  and  leases  for  the  ben^t  of  the  mort- 
gagee. 

In  the  case  at  bar  the  trust  deed  was  exe- 
cuted to  run  for  a  period  of  five  years.  It 
was  contemplated  at  tihe  time  of  the  exe- 
cution of  such  trust  deed  that  at  the  end 
of  this  period  there  would  be  a  refunding 
of  the  mortgage  debt;  so  that  it  could  not 
have  been  contemplated  that  during  audi 
period  of  five  years  the  principal  of  the  mort' 
gage  debt)  would  be  paid  out  of  the  rentals 
or  profits  of  the  building. 

The  five-year  period  of  the  trust  deed  In 
the  instant  case  constituted  an  unusually 
short  term  for  a  bond  Issue  of  that  kind, 
and  was  no  longer  than  the  usual  period 
for  which  mortgages  in  considerably  smaller 
amounts  are  executed.  The  very  fact  that 
the  bond  Issue  covered  so  short  a  period  of 
time,  in  itself,  was  Indicative  of  the  fact 
that  the  parties  at  the  time  of  the  execution 
there<tf  did  not  contemplate  subjecting  this 
bond  issue  t»  the  provisions  of  a  long-term 
lease  such  as  the  theater  company  lease. 

Furthermore,  there  is  no  provision  con- 
tal^ied  in  the  trust  deed  or  mortgage  Jn 
the  Instant  case  whereby  all  the  protits  and 
rents  derived  from  the  leased  property  are 
t»  be  paid  and  assigned  to  the  mortgagee 
for  his  benefit.  Under  the  trust  deed  in  the 
instant  case,  the  mortgagor,  until  conditions 
broken,'  was  to  continue  in  the  uninterrupted 
possession  of  the  leased  premises  and  enjoy 
the  rents,  issues,  and  profits  thereof.  On 
the  other  hand,  in  the  Sammons  Case  all  the 
property  of  the  lessee  or  contractee,  includ- 
ing leases,  contracts,  rentals,  profits, 'etc. 
of  every  nature  and  description,  was  assign- 
ed and  transferred  to  the  mortgagee,  and  it 
does  not  appear,  as  far  as  the  reading  of 
the  opinion  in  the  case  is  concerned,  that 
the  mortgagor  in  the  Sammons  Case  was  en- 
titled to  possession  and  enjoyment  of  the 
mortgaged  propert(y,  and  of  the  rents,  issues, 
and  profits  thereof,  until  conditions  broken. 
Furthermore,  in  the  Sammons  Case  the 
leases  and  the  trust  deed,  respectively,  cover- 
ed terms  which  would  expire  at  or  about 
the  same  time,  strongly  indicative  of  an  In- 
tention on  the  part  of  the  parties  to  make 
the  mortgage  subject  to  the  provisions  of 
such  lease.  It  is  also  clearly  Inferable  from 
the  provisions  of  the  Sammons  trust  deed 
and  lease  or  contract  that  it  was  contem- 
plated by  the  parties  that  the  principal 
amount  of  the  trust  deed  would,  during  the 
period  thereof,  be  fully  paid  by  the  rentals, 
issues,  and  profits  derived  from  the  lessees 
and  others  of  the  mortgaged  property. 

It  also  appears  clearly  that  In  the  Sam- 
mons Case,  where  valuable  water  rights  were 
leased,  it  was  contemplated,  in  order  to  make 
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use  of  tbe  provlsloiis  of  each  lease,  tbat  tbe 
expenditure  of  a  large  sum  of  money  would 
be  necessary  on  the  part  of  tbe  lessee  In 
order  to  obtain  tbe  full  advantage  of  tbe 
leased  rights.  And  above  all  things  It  ap- 
pears from  tbe  Sammons  Case,  and  is  so 
stated  In  express  language,  that  the  facts 
and  drcnmstances  in  connection  with  tbe 
provisions  named  In  the  trust  deed  or  mort- 
gage are  such  that  by  necessary  implication 
the  parties  to  the  mortgage,  at  the  time  it 
was  made,  contemplated  that  the  mortga- 
gor's plant  covered  by  the  mortgage  should 
be  maintained  as  a  going  concern  for  the 
benefit  of  tbe  mortgagee. 

It  was  not  claimed  in  the  Sammons  Case 
tbat  the  mortgage  gave  express  authority 
to  the  mortgagor  to  make  the  contract  or 
lease  under  which  the  Intervening  company 
claimed  superior  rights  to  tbat  of  the  mort- 
gagor, but  it  was  claimed  that  such  tights 
followed  from  the  terms  of  the  trust  deed 
or  mortgage,  by  necessary  implication.  And 
the  court  very  rightly  said  in  its  decision  in 
the  Sammons  Case  that  tbe  solution  of  the 
question  Is  to  be  found  in  the  familiar  rules 
of  oonstmctlon  ai^llcshle  to  the  facts  In  that 
case  rather  than  In  precedents,  resting,  as 
they  must,  on  Instruments  dlSering  material- 
ly from  that  under  consideration. 

It  is  contended  on  the  part  of  the  coimsel 
for  the  theater  company  that  Injustice  may 
be  done  to  their  client,  resulting  from  tbe 
investment  of  a  large  sum  of  money  In  the 
reconstruction  of  the  building  In  order  to 
accommodate  tbe  theater,  which  money,  to 
a  large  extent,  under  the  decree  as  entered 
by  the  lower  court,  would  constitute  a  loss. 
That  fact  is  to  be  regretted,  and  it  is  also 
to  be  regretted  that  the  proper  officers  of 
the  theater  company  and  of  tbe  real  estate 
comiftmy  did  not  see  fit  to  enter  into  an 
agreement  wherein  and  whereby  it  would 
be  stipulated  tbat  the  mortgaged  property 
was  t9  be  sold  and  bids  invited,  so  that  title 
might  be  conveyed  either  free  from  the  lease 
or  subject  to  the  lease,  in  accordance  with 
the  bids  received  upon  such  sale.  It  la  not 
too  late  now  to  enter  into  such  a  stipulation, 
and  it  would  appear  to  us  that  the  interests 
of  all  parties  would  be  subserved  thereby. 
However  much  we  may  sympathize  with 
the  theater  company  in  its  present  deplor- 
able condition,  we  nevertheless  must)  also 
take  Into  consideration  the  status  of  the 
bondholders  and  tbe  rights  which  they  con- 
templated at  the  time  of  tbe  purchase  of 
the  bonds.  Their  interests  were  first  in 
point  of  time.  It  was  always  within  the 
power  and  the  province  of  the  theater  com- 
pany and  Its  officers  to  make  a  careful  study 
and  examination  of  tbe  trust  deeds  In  ques- 
tion, and-  thereby  reasonably  satisfy  them- 
selves as  to  their  rights  thereunder.  Such 
examination,  from  tbe  evidence,  has  appar- 
«itly  been  made  by  counsel  for  the  theater 
company.    Bealizing  the  situation,  the  the- 


ater company  saw  lit  to  proceed  with  tbe 
expenditure  of  a  large  sum  of  money,  not- 
withstanding the  open  and  direct  refusal 
of  the  trustee  to  Join  In  the  theater  com- 
pany lease  or  to  apptore  of  tbe  same  in  writ- 
ing, which  is  nob  at  all  decisive  upon  the 
legal  aspect  of  this  case,  but  very  persoaslve 
and  almost  conclusively  decisive  of  the  fact 
In  this  case  that  tbe  theater  company  and 
its  officers  concluded  to  take  their  chances 
of  tbe  mortgagor  avoiding  a  default,  and 
thus  securing  to  themselves  the  benefits  of 
the  full  term  of  tbe  theater  company  lease. 

We  are  therefore  of  the  opinion  that  the 
doctrine  of  the  Sammons  Case,  and  as  cited 
by  Jones  on  Mortgages  and  in  B.  O.  L.,  bas 
no  application  to  the  case  at  bar. 

In  view  of  what  has  been  said.  It  Is  un- 
necessary to  tidte  up  and  treat  fnrdier  tbe 
claim  made  by  the  attorneys  for  the  theater 
company,  under  which  It  Is  contended  tbat 
the  plaintiff  is  estoi^>ed  from  Insisting  npon 
the  priority  of  the  trust  deed  or  mortgage 
over  tbe  lease.  Tbe  real  party  in  interest 
Is  not  tbe  trustee  but  the  bondholders.  Tbe 
latter  had  no  knowledge  of  the  theater  com- 
pany lease  or  of  the  changes  made  to  ac- 
commodate the  theater  company,  and,  tbe 
trustee  not  having  authority  in  the  premises, 
tbe  bondholders  cannot  be  held  as  bound 
and  cannot  be  deemed  estopped. 

By  all  the  authorities  we  have  been  able 
to  find  pertinent  to  the  subject,  it  is  held 
that  in  order  to  authorize  the  trustee  to 
subject  tbe  trust  deed  to  a  lease  subsequently 
made  the  right  must  be  contained  in  the  pro- 
visicaiB  of  tbe  trust  deed,  ditiber  by  express 
language  or  by  necessary  implication,  and, 
such  language  not  bebig  contained  in  the 
trust  deed  in  question,  tbe  result  follows 
that  tbe  trust  deed  In  questlmi  is  not  sub- 
ject to  the  lease.  Other  authorities  con- 
firming this  position  are:  Sands  v.  Kaukauna 
Water  Power  Co.,  115  Wis.  229,  91  N.  W. 
679 ;  Haven  v.  Adams,  86  Mass.  (4  Allen)  80: 
Ellis  y.  BostMi  H.  &  E.  R.  Co.,  107  Mass.  1. 

[14,  IS]  It  is  further  contended  by  the  the- 
ater company  that  the  mortgagor  assigning 
tbe  rents  to  tbe  mortgagee,  and  boOi  tiie  , 
mortgagor  and  mortgagee  notifying  the  ten- 
ant of  such  assignment,  and  the  tenant  pay- 
ing tbe  total  rents  accruing  under  the  lease 
to  the  mortgagee,  as  disclosed  by  the  un- 
contradicted evidence,  was  an  attornment 
and  established  the  relation  of  landlord  and 
tenant  between  tbe  mortgagee  and  the  ten- 
ant. 

Tbe  law  of  attornment  does  not  apply  as 
between  Qie  tenant  of  a  mortgagor  and  the 
mortgagee  in  states  where  the  legal  title 
of  tbe  mortgaged  premises  does  not  jwss  to 
tbe  mortgagee.  The  status  of  tbe  mwtgag- 
or  and  mortgagee  with  respect  to  mort- 
gages and  trust  deeds  has  heretofore  beeu 
fully  set  forth,  under  authorities  dted. 

The  doctrine  is  Stated  in  Jones  oa  Mort- 
gages (7tb  Ed.)  g  778: 
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"Aitommmt  Jn*ffeativ«  W\ere  Mortgage  it 
Jfara  Lien.  But  in  a  state  where  a  mortgage 
U  regarded  as  conreying  no  title  to  the  mort- 
gagee, and  the  right  of  possession  nnder  fore- 
closure and  sale  is  assured  to  the  Mortgagor 
by  statute,  it  has  been  held  there  is  nothing 
to  rest  an  attornment  npon  and  that  the  doc- 
trine has  no  application.  The  verbal  agree- 
ment of  a  tenant  to  pajr  rent  to  the  mortgagee 
does  not  continne  the  existing  tenancy,  simply 
putting  the  mortgagee  in  place  of  the  mortgagor 
as  landlord;  bat  it  is  a  new  undertaking  and 
mnst  be  valid  as  a  new  agreement  if  valid  at 
all.  In  such  states  a  mortgage  by  the  lessor 
does  not  carry  the  reversion  in  the  leased  prem- 
ises so  as  to  entitle  the  mortgagee  to  recover 
lands;  though  the  mortgagee  may,  of  course, 
secure  the  right  to  the  land  by  an  assignment 
contained  in  the  mortgage.  In  such  states,  the 
tenant  cannot  repudiate  his  tenancy  under  the 
mortgagor  and  acknowledge  a  tenancy  under  the 
mortgagee,  until  after  the  mortgage  has  been 
foreclosed  and  tiie  period  of  redemption  has 
expired." 

In  a  Michigan  case  (Hogsett  v.  EHIia,  17 
UUA.  861),  it  Is  said: 

'Mf  it  be  said  that,  though  the  mortgage  does 
not  give  the  mortgagee  the  right  to  possession 
against  the  will  of  the  mortgagor,  yet,  by  the 
consent  of  the  mortgagor  and  the  tenant,  he 
may  be  let  into  possession,  and  thus  secure  the 
light  to  rent;  so,  I  reply,  may  any  other  per- 
son not  holding  a  mortgage  acquire,  in  the 
same  way,  the  right  to  possession,  and  the  right 
to  rent,  by  any  valid  agreement  to  that  effect 
But,  in  both  cases  alike,  I  think  it  would  de- 
pend upon  the  contract,  aa  such,  which  might 
be  made  between  them,  and  not  npon  the  doc- 
trine of  attornment." 

In  connection  with  tUs  doctrine  of  attorn> 
taeat,  we  must  reiterate  what  has  been  re- 
peatedly ]ie?etofore  said,  that  neither  under 
the  express  terms  of  the  trust  deed  or  mort- 
gage, nor  by  necessary  implication,  did  the 
tmstee  have  the  right  or  authority  to  do 
anything  before  conditions  brokoi  that  would 
Jeopardize  the  Interests  of  the  bondholders 
with  respect  to  the  lien  acquired  at  the  time 
of  the  execution  of  the  trust  deed. 

As  to  the  status  of  the  theater  company 
and  the  mortgagee  after  conditions  broken, 
and  after  entry  on  the  part  of  the  mort- 
gagee, a  different  situation  exists. 

It  Is  said  in  Gartslde  et  al.  v.  Outley  et  al., 
58  111.  210,  214,  215,  11  Am.  Rep.  69: 

"It  is  in  the  power  of  the  mortgagee,  on 
entry  for  conditions  broken,  where  the  prop 


period  of  the  unexpired  lease,  or  for  only  a 
shorter  period,  is  a  question  of  more  difficulty 
of  solution.  The  generally  received  doctrine 
seems  to  be  that  the  receipt  of  rents  by  the 
mortgagee  will  only  create  a  tenancy  from  year 
to  year,  in  analogy  to  the  rule  where  the  ten- 
ant holds  over  after  the  expiration  of  the  lease. 
The  doctrine  proceeds  upon  the  ground  that  the 
lease  is  inoperative  as  to  the  mortgagee,  and 
la  terminated  by  the  act  of  entry.  The  rale  of 
the  common  law  is  well  estaMiahed,  that  the 
mortgagor  cannot,  without  the  consent  of  the 
mortgagee,  execute  a  lease  that  will  prevail 
against  the  rights  of  the  mortgagee,  and  it 
has  been  uniformly  held  that  the  entry  of  a 
mortgagee  puts  an  end  to  the  lease.  Keech 
V.  Hall,  1  Doug.  2.  Upon  principle,  therefore, 
something  more  is  required  than  the  mere  re- 
ceipt of  reuts  from  the  lessee,  to  make  valid 
the  lease  for  the  unexpired  term,  as  against 
the  mortgagee.  In  Doe  ex  dem.  Hughes  y. 
Buckner,  8  Carr  &  Payne,  666,  Patterson,  J., 
held  that  if  the  mortgagee,  instead  of  tam- 
ing out  the  lessee,  elects  to  take  him  as  bit< 
tenant,  the  mortgagee  does  not  thereby  set  up 
the  tenancy  for  the  entire  unexpired  term  of 
the  lease,  but  only  from  year  to  year.  The 
case  of  Thunder  t.  Belcher,  S  East,  449,  holds 
the  same  doctrine,  that  the  receipt  of  rents  will 
only  create  a  tenancy  from  year  to  year,  as 
between  the  lessee  and  the  mortgagee.  We 
And  that  these  cases  have  been  quoted  by  nu- 
merous text-writers,  and  the  doctrine  estab- 
lished does  not  seem  to  be  qanstiooed.  HiUard 
on  Mortgages,  p.  236,  i  281;  Taylor  on  Land- 
lord and  Tenant,  S  120;  Flatt  on  Leases,  p. 
171." 

[1(]  While  the  doctrine  aa  set  fbrfh  In  the 
Gartslde  Case,  supra,  nndouMedly  Is  tba 
accepted  doctrine  of  the  authorities  on  the 
subject,  under  that  very  doctrine,  it  would 
appear  to  us  that  when  in  the  year  1916  the 
trustee  after  condittons  broken  took  xhm- 
sesslon  of  the  mortgaged  property  and  col- 
lected the  rfflits.  Issues,  and  profits  thereof, 
including  the  rents  from  the  theater  ccmi- 
pany,  and  Immediately  followed  such  acts  by 
a  foreclosure  proceeding  In  the  instant  case, 
he  thereby  made  manifest  his  intention  of 
not  treating  the  theater  company  as  a  tres- 
passer, but  of  treating  it  as  Its  new  tenant, 
under  a  lease  to  expire  upon  the  sale  of  tho 
property  under  foredosure  proceedings. 

Having  covered  all  of  the  various  points 
made  in  the  brief  of  counsel  for  the  theater 
company,  and  having  arrived  at  a  conclusion 
adversely  to  the  coatentlonB  of  such  company. 


erty  has  been  leased  subsequent  to  the  making   we  will  n9W  take  up  the  consideration  and 


of  the  mortgage,  to  treat  the  tenant  as  a  tres 
passer  and  bring  ejectment,  even  without  no- 
tice, or  the  mortgagee  may  elect  to  recognize 
the  lessee  as  bis  tenant.  The  authorities  aU 
agree,  in  holding,  where  the  mortgagee  has 
entered  for  conditions  broken,  or  received  rents 
of  the  tenant,  that  the  relation  of  landlord  and 
tenant  will  be  created  between  the  parties. 
•    •    •    The  question  of  the  time  for  which 


determination  of  question  No.  2,  above  set 
forth. 

It  Is  contoided  by  the  trustee  for  the 
second  mortgage  bondholders,  and  by  the  In- 
dividual bondholders,  defendants  herein,  and 
by  the  real  entate  company  and  its  receiver, 
that,  among  other  things,  the  trustee  retain- 
ed over  $22,500  out  of  the  proceeds  derived 


it  win  be  considered  that  the  tenancy  is  ere-  from  the  sale  of  the  bonds  secured  by  the 
nted  by  the  fact  that  the  mortgagee  received  first  trust  deed  or  mortgage  for  his  own  In- 
renta  of  the  lessee,  whether  for  the  entire  |  dividual   purpose,   and   for   other   purposes 
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foreign  to  the  proTlsiODS  of  such  trust  deed 
or  mortgage,  under  and  pursuant  to  which 
such  proceeds  were  to  be  used  solely  in  the 
erection  and  construction  of  the  building; 
that  he  also  converted  to  his  own  use,  or 
wrongfully  disbursed  and  expended,  a  large 
sum  of  money  derived  as  interest  on  the 
first  mortgage  bonds  and  by  way  of  rentals 
and  income  from  the  tenants  In  the  arcade 
building  (and  that  be  otherwise  violated  his 
trust  In  other  partlculart),.  with  respect  to 
which  It  Is  not  necessary  at  this  time  to  go 
Into  detail),  In  the  administration  of  his 
trust,  all  to  the  great  damage  of  such  de- 
fendants, on  account  of  which  such  defend- 
ants have.  In  the  course  of  the  trial,  demand- 
ed that  said  Schroeder  be  Impleaded  individu- 
ally in  order  to  enable  such  defendants  to 
compel  him  to  account  for  such  maladminis- 
tration personally,  etc.,  and  an  offer  of  proof 
was  made  by  such  defendants  In  order  to 
substantiate  such  allegations. 

With  respect  to  the  Issues  raised  by  such 
defendants,  among  other  things,  the  court 
found,  In  addition  to  the  findlags  already 
hereinbefore  set  forth,  &a  follows:  That 
Schroeder,  acting  as  trustee  under  both  the 
first  and  second  mortgages,  purchased  the 
mortgaged  premises  at  tax  sales  for  the 
years  1915  and  1916,  for  the  city  and  county 
taxes,  and  out  of  the  rents  collected,  after 
taking  possession  as  trustee,  repaid  himself 
for  redemption  moneys;  that  plaintiff  enter- 
ed into  the  possession  of  the  mortgaged 
premises  as  trustee  with  the  mortgagor's 
consent,  on  October  11,  1916  (which  was  the 
day  of  the  commencement  of  this  action); 
that  Schroeder,  as  trustee,  bad  advanced  for 
the  benefit  of  said  mortgage  bondholders 
various  interest  payments,  aggregating 
$23,000,  and  is  entitled  to  be  subrogated  in 
that  sum;  that  $4,000  is  a  reasonable  solic- 
itors' fee  to  be  paid  to  the  plaintiff's  at- 
torneys. 

The  court  also  In  such  findings  allowed  the 
plaintiff,  as  trustee,  for  the  collection  of 
the  rents,  an  amount  equal  to  3  per  cent,  as 
stipulated  in  the  mortgage  and  also  allowed 
him  an  additional  fee  as  trustee.  In  renting, 
maldng  repairs,  managing,  and  otherwise 
caring  for  the  mortgaged  premises  and  prop- 
erty and  for  performing  other  duties  devolv- 
ing upon  him  as  trustee,  and  found  such 
sums  as  reasonable. 

As  conclusions  of  law,  the  oourt  found  that 
the  counterclaims  of  the  defendants  real  es- 
tate company  and  Benjamin  Leafgreen,  the 
counterclaim  of  the  defendant  Esbensbade, 
as  executrix,  the  counterclaim  of  the  defend- 
ant Hummel,  and  the  counterclaim  of  the 
defendant  Leldig,  as  trustee,  should  be  dis- 
missed ;  and  Judgment  pursuant  to  such  find- 
ings was  thereupon  duly  entered  and  dodc- 
eted. 

[17]  Schroeder,  as  trustee,  was  the  plain- 
tiff in  the  action.  As  an  individual,  he  was 
not  a  party,  and  In  law  could  not  be  <»msld- 


ered  a  party  unless  he  was  impleaded  in  his 
individual  capacity.  The  mere  fact  that 
he  was  a  party  in  a  representative  caiiadty 
does  not  authorize  proceedings  against  him 
in  an  individual  capacity,  unless  he  is  first 
Joined  as  an  IndividuaL  In  other  words,  in 
contemplation  of  the  law,  Schroeder  as  an 
Individual  and  Schroeder  in  a  representative 
capacity  are  deoned  two  distinct  entities. 

"A  bill  cannot  unite  distinct  demands  against 
the  same  defendant  where  his  liability  upon  one 
is  individual  and  upon  the  other  is  in  a  repre- 
sentative capacity;  but  the  rule  is  confined  to 
the  presentation  of  distinct  demands  and  does 
not  extend  to  cases  where  defendant  is  oUier- 
wise  a  proper  pattf  in  both  capacities.*'  16 
Cyc.  256. 

So  that  we  must  oondude  that  Schroeder, 
as  an  individual,  was  not  before  the  court 

[18]  Of  course,  the  rule  is  well  recoghized 
that  a  failure  to  use  reasonable  diligence 
o;  an  abuse  of  his  discretionary  powers  ren- 
ders a  trustee  under  a  trust  deed  personally 
liable  to  the  party  injured  for  the  dauiases 
done.   Jones  on  Mortgages,  {  1771. 

[11]  As  already  stated,  the  application  to 
implead  Schroeder  indlviduaUy  was  not 
made  to  the  lower  court  until  after  the 
trial  of  the  issues  had  proceeded  for  a  peri- 
od of  about  two  weeks.  It  must  not  be 
understood  that  it  is  our  opinion  that  Schroe- 
der, as  an  individual,  would  not  bare  been  a 
proper  party;  on  the  contrary.  It  Is  our 
opinion  that  had  the  court  seen  fit,  even  at 
that  stage  of  the  trial,  to  suspend  the  trial 
for  the  purpose  of  impleading  Schroeder 
and  of  thus  enabling  an  accounting  and  a 
final  adjudication  of  the  Issues  presented  by 
the  defendants.  It  would  have  exercised  a 
proper  and  a  wise  discretion,  in  view  of  the 
provisions  of  sections  2610  and  2666a  of  the 
Statutes,  which  are  Intended  to  give  the 
trial  court  very  broad  powers,  not  only  In 
the  calling  in  of  parties,  but  In  the  molding 
and  adapting  of  the  pleadings  so  as  to  final- 
ly dispose  of  all  branches  of  the  controversy. 
Swanby  v.  Northern  State  Bank,  160  Wis. 
572,  677,  137  N.  W.  763;  Doherty  v.  Doher- 
ty,  181  Wis.  375,  111  N.  W.  478;  Carney  v. 
Glelssner,  62  Wis.  40.3,  22  N.  W.  735. 

Section  2610  of  the  Statutes,  among  other 
things,  provides  that — 

"A  defendant  who  shows  by  affidavit  that  if 
he  be  held  liable  in  the  action  he  will  have  a 
right  of  action  against  a  third  person  not  a 
party  to  the  action  for  the  amount  of  the  re- 
covery against  him,  may,  upon  due  notice  to 
such  person  and  to  the  opposing  party,  apply 
to  the  court  for  an  order  making  such  third 
person  a  party  defendant  in  order  that  the 
rights  of  all  parties  may  be  finally  settled  in 
one  action,  and  the  court  may  in  its  discretion 
make  such  order." 

Section  2656a,  among  other  things,  pro- 
vides: 
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'  "A  defesdant  *  •  •  may  have  affirmatiTe  i  issued  hereunder  and  aball  contfaiae  for  the 
relief  against  a.codefendant,  or  a  codefendant  |  period  of  six  months  after  payment  of  snch  in- 
and  the  plaintiff  or  part  of  the  plaintiffs,  or  a  i  terest  shall  have  been  duly  demanded  in  writ- 
codef endant    and   a   person   not   a   party,    or   ing,  or  in  case  default  rtiall  be  made  in  the 


against  such  person  alone,  upon  his  being 
brought  in;  but  In  all  such  cases  such  relief 
mast  inToWe  or  in  some  manner  affect  the 
contract,  transaction  or  property  vUcb  it  the 
subject-matter  of  the  action." 

Attention  la  called  to  the  fact  that  in  and 
by  that  portion  of  section  2610  quoted  the 
interpleader  la  made  dlscretioiiary  with  the 
court. 

[21]  The  portions  of  the. sections  above  re- 
ferred to  have  been  repeatedly  construed  by 
this  court,  and  the  right  to  interplead  has 
been  held  discretionary.  Ertel  v.  Milwaukee 
B.  B.  &  L.  Co.,  164  Wis.  380,  384,  385,  160 
N.  W.  263;  Kreege  v.  Maryland  Casualty 
Co.,  154  Wi&  627,  631,  143  N.  W.  668; 
Sdunuhl  V.  MUwaul^ee  E.  R.  &  I<.  Co.,  156 
Wis.  685,  586,  146  N.  W.  787;  Hemenway  v. 
Beecher,  139  Wis.  399,  402.  121  N.  W.  150; 
Swanby  v.  Northern  State  Bank,  150  Wis. 
572,  137  N.  W.  763. 

[21]  Furthermore,  it  haa  been  repeatedly 
decided  by  tills  court  that  an  order  denying 
a  motion  to  bring  In  a  person  who  may  be 
a  proper,  but  is  not  a  necessary,  party,  is  not 
appealable.  Beinhart  v.  Fire  Ass'n,  93  WU. 
452,  67  N.  W.  701;  Cook  v.  Menasha,  95  Wis. 
215,  70  N.  W.  289;  Wechselberg  v.  MlchZe- 
son,  105  Wis.  452,  81  N.  W.  657 ;  State  T. 
Wis-  T.  Co.,  134  Wis.  335,  341, 113  N.  W.  944 ; 
Schtnuhl  T.  Mil.  B.  B.  &  L.  Co..  156  Wia.  686, 
146  N.  W.  787. 

So  that,  with  respect  to  said  question  No. 
2,  we  answer,  first,  that,  Inasmuc*  as  It  was 
discretionary  with  the  court  to  have  either 
impleaded  or  denied  the  Impleading  of  M- 
ward  Schroeder,  indlvldnally.  In  refusing  to 
permit  Schroeder  to  be  Impleaded  the  court 
acted  within  its  rights  and  exercised  its  dis- 
cretion ;  and,  secondly;  that,  the  court  having 
exercised  Its  discretionary  rights,  an  appeal 
from  the  ruling  of  the  court  does  not  lie. 

It  is  coptended  by  counsel  for  the  real  es- 
tate company  and  for  l«afgreen  that  fore- 
closure action  was  prematurely  brought  for 
four  reasons,  namely :  (a)  Because  no  meeting 
of  the  bondholders  declaring  a  default  and 
directing  the  trustee  to  enter  and  foreclose 
the  mortgage  was  ever  held ;  (b)  because  no 
six  months'  notice  In  writing  of  the  alleged 
default  uiider  the  99-year  lease  was  given; 
(c)  because  no  six  months'  notice  was  given 
of  the  Intentton  to  declare  the  whole  amount 
due  for  nonpayment  of  Interest  or  any  other 
alleged  violation  of  the  terms  in  either  one' 
of  the  trust  deeds ;  (d)  because  there  was  In 
fftct  no  Interest  due  and  unpaid  at  the  time 
the  foreclosure  was  begun. 

We  will  first  take  up  the  amtention  nndeir 
paragraphs  (a),  (b),  and  (c). 

Article  6  of  the  trust  deed  proiides: 

"In  case  such  default  shall  be  made  in  the 
payment  of  any  interest  on  any  of  the  bonds 


payment  of  the  principal  of  any  of  such  bonds 
when  the  same  shall  become  due  or  be  de- 
clared due  and  payable  as  in  this  mortgage 
provided,  or  in  case  default  Bhall  be  made  iii 
the  performance  of  any  other  agreement  or 
stipulation  herein  or  in  said  lease  contained, 
on  the  part  of  the  mortgagor  or  lessee,  or  either 
of  them,  to  be  kept  and  performed,  then  and 
in  either  or  any  or  every  such  case  it  shall 
be  lawful  for  the  trustee,  and  upon  a  requisi- 
tion in  writing  signed  by  the  holders  of  not 
less  than  one-third  in  amount  of  the  bonds 
then  outstanding,  and  adequate  indemnity 
against  all  costs,  expenses,  and  liabilities  to  be 
by  hint  incurred,  it  shall  be  the  duty  of  the 
trustee,  to  proceed  to  enforce  the  rights  and 
liens  of  the  bondholders  under  this  mortgage, 
either  by  the  foreclosure,"  etc. 

It  win  thus  be  seen  from  tlie  portion  of 
article  6  above  qnoted,  that  for  a  default- in 
the  payment  of  interest  upon  the  bonds  it  is 
necessary  that  the  same  shall  continue  for  a 
period  of  six  months  after  a  payment  shall 
have  been  duly  demanded  in  writing,  before 
the  trustee  can  commence  any  action  to  fore- 
dose  the  mortgage  on  timt  account.  How- . 
ever,  it  is  clear  from  the  anbtequent  provi- 
sions of  said  article  6  that  \rtiere  default 
shall  be  made  in  the  payment  of  principal, 
or  in  case  default  shall  be  made  in  tihe  per- 
formance of  any  other  agreement  or  stipula- 
tion, which  would  include  a  default  pursuant 
to  failure  to  pay  taxes  on  the  property,  the 
trustee  is  authorized  to  proceed  with  the 
foreclosure  'of  the  mortsaiie;  and  the  subse- 
quent prorUdons  of  said  article  6  above  re- 
ferred  to  make  this  clear,  because  it  pro- 
vides in  express  terms  that  "upon  a  reqh 
uisltioB  in  writing,  signed  by  the  bondhoid-. 
era,  *  *■  *  and  upon  adequate.  indemBity 
having  been  given,"  etc.,  it  shall  be  the  duty 
of  the  trustee  to  proceed  with  foreclosure,  or 
some  other  remedy  provided  for  in  the  trust 
deed. 

[12]  It  is  clear,  therefore,  that  said  article 
6  first  on  the  given  default  extends  and 
grants  the  rl^ht  to  the  trustee  to  foreclose  of 
his  own  motion,  if  he  so  desires,  and  becomes 
compulsory  upon  the  requisition  of  the  bond- 
holders and  Uie  furnishing  of-  security  as  is 
so  proivtded  in  said  trust  deed. 

Article  4  Of  ttie  trust  deed  provides: 

"  •  *  •  Or  in  case  the  mortgagor  shall  fail 
to  observe,  keep,  or  perform  any  obligation  of 
said  lease,  then  and  theret4>on  the  principal  of 
all  bonds  secured  by  this  mortgage  shall,  at 
the  election  of  the  trustee,  immediately  become 
due  and  payable.  Provided  that  a  majority  in- 
terest of  the  bondholders  of  all  of  such  bonds 
issued  hereunder  and  then  outstanding  may  in 
writing  or  by  a  vote  of  such  majority  at  a 
meeting  duly  held  as  herein  provided,  at  any 
time  after  such  default  or  failure,  declare  or 
instruct  the  trustee  in  such  case  to  declare  that 
upon  the  expiratioa  of  such  period  after  such 
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defanit  and  demand,  or  Immediately  after  sneb 
failure  to  insure,  the  said  principal  shall  be- 
come immediately  due  and  payable  as  aforesaid, 
and  the  same  shall  thereupon  become  immedi- 
ately due  and  payable;  or  such  majority  may 
in  like  manner  waive  or  instruct  the  trustee 
to  refrain  from  making  such  election  and  dec- 
laration on  such  terms  and  conditions  as  such 
majority  may  deem  proper,  and  may  annul  or 
reverse  the  previous  election  made  or  action 
taken  by  the  trustee  in  that  behalf,  whereui>on 
said  principal  sum  shall  immediately  cease  to 
be  due  and  payable." 

Under  and  pursant  to  tnld  article  4  of  the 
trust  deed,  therefore,  the  trustee  had  author- 
ity, upon  failure  of  the  mortgagor  to  observe 
or  keep  or  perform  the  conditions  of  said 
lease,  among  which  was  the  obligation  to  pay 
taxes,  to  elect  to  and  to  declare  the  whole 
amount  of  the  prindpttl  of  said  bonds  due. 
However,  the  bondholders  at  all  times  retain- 
ed the  rl^t  to  waive  such  default  and  to  in- 
sist that  the  trustee  refrain  from  making 
such  election  and  declaration  of  default 

The  notice  of  election  of  the  trustee  to  de- 
clare the  whole  amount  of  the  first  mortgage 
bonds  dne  assigned  as  reasons:  (a)  Failure 
to  keep  the  covenants  and  conditions  of  the 
.  99-yenr  lease  requiring  the  payment  of  taxes, 
and  the  default  on  the  part  of  the  mortgagor 
In  the  payment  of  the  taxes  for  the  years  1914 
and  1915.  So  that  It  Is  apparent  that  said 
trust  deed  gave  the  right  to  the  trustee  to 
declare  the  first  mortgage  bond  Indebtedness 
due  .for  breaches  of  the  terms  of  the  99-year 
lease,  without  a  meeting  of  the  bondholders 
as  a  condition  precedent. 

[23]  It  Is  true  chat  there  Is  a  provision  In 
the  99-year  lease  that  any  snccessor  In  Inter- 
est of  the  lessee  must  be  given  notice  by  the 
lessor  In  writing  of  the  fact  that  he  has  not 
performed  the  covenants  of  the  lease,  and 
that  such  successor  In  Interest  has  six  months 
after  such  notice  in  writing  in  wtalch  to 
perft>rm.  No  such  notice  was  ever  gtven,  and 
the  notice  given  by  the  trustee  on  October  2, 
1916,  being  the  notice  of  default  for  payment 
of  taxes,  etc.,  is  the  only  notice  that  was 
given  with  respect  to  any  failure  on  the  part 
of  the  mortgagor.  This  notice  last  referred 
to  la  a  notice  expressly  designed  to  be  for  the 
benefit  of  the  lessee  ander  the  99-year  lease, 
being  the  mortgagor  under  tlie  trust  deed,  and 
Is  contemplated  to  be  given  and  can  be  given 
only  by  the  Iteaor.  Socb  provision  In  the 
99-year  lease  Inures  to  the  b«ieflt  of  the 
lessee  or  mortgagor  under  the  trust  deed,  and 
prevents  any  action  on  the  pert  of  the  lessor 
In  the  form  of  proceedings  to  forfeit  the  99- 
year  lease  on  aoconnt  of  such  conditions 
broken  on  the  part  of  the  lessee  during  the 
six  monttis  period. 

Inasmuch,  however,  as  a  failure  to  pay  the 
taxes  under  the  99-year  lease  was  expressly 
made  a  default,  upon  the  happening  of  which, 
under  the  provisions  of  the  trust  deed,  the 
trustee  was  authorized  to  proceed  by  election 


f  to  dedare  ttie  whole  amonnt  of  the  prfncipftl 
of  the  bonds  dne  by  foreclosu^  the  trustee 
was  fully  authorized  to  proceed  with  his  dec- 
laration and  foreclosure,  notwithstanding 
the  aforesaid  provision  In  the  99-year  lease. 
[24]  It  is  also  claimed  that  there  was  in 
fact  no  interest  due  and  unpaid  at  the  ttme 
the  foreclosure  was  begun,  and  it  is  claimed 
that  every  Interest  coupon  that  had  matured 
before  foreclosure  had  been  discharged  and 
paid  by  Schroeder.  The  evldoice^  however, 
shows  tliat  Schroeder  had  advanced  the  in- 
terest to  the  bondholders  and  held  the  coupons 
as  security  for  the  advancements,  and  that 
he  is  entitled  to  be  subrogated  to  the  rights 
of  the  coupon  holders,  and  the  court  so  found. 

The  evidence  also  shows  that  Schroeder 
held  these  coupons  and  that  they  were  not 
marked  "Canceled,"  and  Schroeder's  books 
as  trustee  do  not  show  the  payment  of  the 
interest  on  the  coupons.  The  evidence  also 
shows  that  Schroeder  kept  two  accounts  with 
the  Berlin  Arcaide  C!ompany,  one  an  acconnt  of 
moneys  advanced  on  Its  acconnt  by  him  per- 
sonally,  and  another  acconnt  which  shows  his 
receipts  and  expenditures  as  trustee,  entered 
on  the  books  as  "Edward  Schroeder,  spedal," 
and  that  from  time  to  time,  when  there  were 
moneys  received  as  Income  from  the  mortgag- 
ed premises,  it  would  be  transferred  firom 
the  Edward  Schroeder  spedal  account,  in 
part  payment  of  the  indebtedness  sliowii  In 
the  personal  account  of  Schroeder. 

It  also  appears  that  Schroeder  had  in  this 
way  advanced  for  the  benefit  of  the  real  es- 
tate company  an  amount  to  be  paid  to  the 
bondholders  for  interest  on  the  bonds  In  the 
sum  of  $23,000,  as  the  result  whereof  fore- 
closure on  the  trust  deed  was  delayed  for  a 
period  of  two  years. 

It  would  Inequitable  and  unjust,  under  the 
drcurostances,  therefore,  not  to  subrogate 
Schroeder  for  the  payments  so  made  to  the 
Interests  of  the  bondholders  under  these  cou- 
pons, and  we  hold  that  the  drcult  court  In 
so  doing  should  be  sustained. 

It  is  further  contended  by  cotmsel  for  Leaf- 
green  and  the  real  estate  company  that  the 
current  Income  up  to  the  time  of  the  fore- 
do^re  was  In  a  sum  greater  than  the  amount 
necessary  to  discharge  all  previously  matuz^ 
Ing  Interest  payments.  Schroeder's  books, 
having  been  introduced  in  evidence,  dearly 
controvert  this  claim,  and  show  that  the 
mortgagor,  the  real  estate  comitany,  was  al- 
ways Indebted  to  the  plaintiff,  and  that  the 
advancements  of  Schroeder  for  the  benefit 
of  the  mortgagee  up  to  the  time  of  the  trial 
amounted  to  the  sum  of  $24,875. 

On  April  15,  1914,  the  defendant  lieafgreen. 
then  owning  substantially  all  the  capital 
stock  of  the  mortgagor,  and  the  plalnMIT. 
Schroeder,  made  an  agreement  la  writing, 
which,  among  other  things,  recited  and  pro- 
vided the  following: 

This  agreement  redted,  first,  the  exeoo- 
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tlon  of  the  first  tmst  mortgage  and  tbe  fact 
that  $126,000  of  the  first  mortgage  bonds 
were  all  outstanding;  second,  the  indehted- 
ness  of  the  mortgagor  to  Schroeder  for  in- 
surance premiums  for  $1,248.04;  third,  the 
holding  by  Schroeder  of  past-due  Interest 
coupons  from  first  mortgage  l)onds,  aggre- 
gating $5,400.94,  plus  interest;  fourth,  the 
default  by  mortgagor  in  the  payment  of  the 
1912  and  1913  taxes;  and,  fifth,  the  accruing 
of  additional  interest  on  the  mortgage  and 
quarterly  rent  payable  by  mortgagor  under 
the  99-year  lease  on  May  1,  1914. 

It  was  therefore  agreed  tbat  In  order  to 
raise  the  above  moneys  then  due  and  In  the 
future  accruing,  and  to  secure  Schroeder 
moneys  owing  him,  the  mortgagor  pay  to 
Schroeder  $4,500  In  cash,  to  be  applied:  (a) 
In  payment  of  semiannual  interest  on  first 
mortgage  bond  coupons  maturing  May  1, 
1914;  (b)  in  payment  on  account  of  taxes  and 
assessments  for  the  year  1912;  (c)  In  payment 
Of  Quarterly  rent  owing  Maria  Niemann  (the 
lessor  under  the  99-year  lease),  on  May  1, 
1914.  "If  above  sum  Is  insufficient,  Schroe- 
der to  advance  sufficient  money  to  make  up 
deficiency." 

Then  the  agreement  provides  for  an  assign- 
ment to  Schroeder  of  all  rent  moneys  ac- 
cruing from  mortgaged  premises,  etc.  The 
moneys  collected  by  Schroeder  were  to  l>e 
applied  by  him  as  follows:  (1)  Wages  for 
Janitor  and  elevator  man  and  charwoman, 
not  exceeding  $115  monthly;  (2)  semiannual 
Interest  and  quarterly  rent  becoming  due  May 
1,  1914;  (3)  taxes  and  assessments,  general 
and  special,  due  or  to  become  due;  (4)  all  sub- 
sequent installments  of  interest  on  first 
mortgages;  (5)  rent  under  99-year  lease  and 
taxes  and  assessments.  "When  items  1  to  4 
are  paid,  any  surplus  to  be  applied  to  the 
payment  of  sum  due  Schroeder,  as  recited  in 
the  first  whereas  preamble  above,  for  ex- 
penditures for  taxes  and  amounts  due  on 
past-due  clipped  coupons." 

When  the  foregoing  sums  are  paid,  the 
agreement  was  to  terminate.  Schroeder  was 
not  toSund  by  any  fixed  order  of  payments, 
but  could  apply  moneys  as  by  him  deemed 
advisable,  excepting  only  that  nothing  should 
be  paid  aa  account  of  moneys  due  Schroeder 
personally  until  interest,  rent,  taxes,  as- 
sessments,' and  wages  had  been  paid. 

The  mortgagor  also  agreed  .to  defray  all 
costs  and  expenses  to  operate  the  building, 
except  for  moneys  to  be  paid  out  of  rentals 
as  above  recited,  and  that  it  would  make  up 
any  deficiency  on  account  of  any  or  all  the 
above  obligations,  if  the  rentals  and  Income 
were  insufficient. 

The  foregoing  agreement  is  set  forth  in  the 
anslrer  of  the  real  estate  company  and  of  the 
defendant  Leafgreen. 

[25]  This  agreement  amounts  to  a  clear 
confession  on  the  part  of  the  real  estate  com- 
pany and  Leafgreen,  Its  principal  stock- 
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holder,  that  at  the  date  of  said  agreement, 
namely,  April  15,  1914,  there  was  a  large  in- 
debtedness of  the  mortgagor  to  Schroeder; 
that  there  was  no  property  in  the  hands  of 
the  said  plaintiff  out  of  which  such  indebted- 
ness at  that  time  could  be  paid;  and  abso- 
lutely precludes  the  idea  that  there  were  un- 
expired portions  of  the  proceeds  of  the  first 
mortgage  bonds  avallat>le  at  that  time  out  of 
and  from  which  these  various  obligations 
could  be  paid. 

It  also  appears  that  the  $22,000  alleged  to 
be  the  unexpended  portions  of  the  proceeds  of 
the  first  mortgage  bonds  had  been  paid  out  in 
liquidation  of  obligations  created  by  the  mort- 
gagor before  Leafg;reen  became  a  stockholder 
and  officer  of  the  real  estate  company,  and 
that  the  mortgagor  and  Leafgreen  knew  of 
these  facts  at  the  time  of  the  execution  of 
said  agreement  of  date  of  April  15,  1914. 

Schroeder  testified  that  from  April  15, 
1914,  to  October  11,  1016,  Leafgreen  had  an 
office  in  the  Berlin  Arcade  building,  and  that 
Schroeder  consulted  him  with  respect  to  all 
of  the  expenditures,  and  that  Leafgreen  nev- 
er made  any  objections  with  reference  to  the 
same.  And  It  further  appears,  as  the  result 
of  cross-examination  of  Schroeder  on  the  trial 
by  one  of  the  defendants'  counsel,  that  he 
testified  that  the  whole  proceeds  of  the  sale 
of  the  first  mortgage  bonds  were  paid  out  up- 
on the  written  dlrectlMis  of  the  mortgagor. 

If  that  be  true,  and  there  Is  testimony  to 
substantiate  it,  notwithstanding  the  provi- 
sions in  the  first  trust  deed  or  mortgage, 
wherein  and  whereby  the  proceeds  of  the  first 
mortgage  bonds  were  to  be  all  expended  in 
the  erection  and  construction  of  the  building, 
such  provision  was  modified  by  the  mortgagror 
and  Schroeder,  and  they,  being  the  only 
parties  Interested,  had  a  perfect  right  to 
make  such  modification. 

It  also  appears  from  the  testimony  in  the 
case  that  after  the  execution  of  the  trust 
deeds  in  question  the  mortgagor  and  Leaf- 
green made  a  contract  for  the  construction  of 
the  building,  whereby  Leafgreen  obligated 
himself  to  furnish  all  the  material  and  do  all 
the  work  to  finish  and  complete  it  for  $151,- 
000,  of  which  Leafgreen  received  $102,000, 
proceeds  of  the  first  mortgage  bonds,  $30,- 
000  in  second  mortgage  bonds  at  face  value, 
and  $19,000  in  notes  of  the  real  estate  com- 
pany. Additional  expenditures  were  made, 
making  the  total  cost  of  the  building  the  sum 
of  $19.3,000,  and  Leafgreen  testified  that 
$172,657  went  into  the  building,  and  that  he 
still  had  coming  to  him  for  extras  the  sum  of 
$21^57. 

From  the  foregoing  it  would  also  appear 
quite  conclusively  that  the  contract  last 
above  referred  to  not  only  made  it  possible 
to  complete  the  building  without  applying  all 
the  proceeds  of  the  first  mortgage  bonds  for 
that  purpose,  but  this  agreemebt  is  also 
strongly  IndicatiTe  of  an  understanding  by 
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and  between  the  mortgagor  and  the  plain- 
tiff,  and  tends  to  prove,  that  the  balance  of 
the  first  mortgage  bonds  not  expended  In  the 
erection  of  the  building  was  disposed  of  for 
the  purpose  of  paying  the  various  items 
which  the  testimony  shows  were  paid,  and 
whldi  constituted  the  sum  of  about  $22,600. 

Let  na  now  consider  what  the  statns  of  the 
trustee  under  the  second  trust  deed  and 
second  mortgage  bondholders  is  in  this  case. 

With  respect  to  the  alleged  Illegal  expendi- 
tures and  appropriations  of  the  proceeds  of 
the  first  mortgage  bonds,  and  of  other  al- 
leged misappropriations,  the  first  mortgage 
bondholders  are  directly  interested. 

'^n  the  foredosare  proceedings,  the  traste* 
represents  the  first  mortgage  bondholders,  and 
it  has  been  held  that  such  trustee  may  sue  to 
foreclose  the  mortgage  without  joining  the 
bondholders.  And  where  a  bill  in  equity  is 
filed  by  the  trustees  for  the  foreclosure  of  a 
mortgage,  the  individual  bondholders  are  not 
necessary,  nor,  as  a  rule,  even  proper  parties 
to  the  suit."  Elliott  on  Railroads,  vol.  2,  I 
608;  Central  Trust  Co.  v.  Burton,  74  Wis.  836, 
48  N.  W.  141;   section  2607  of  the  Statutes. 

Article  6  of  the  tmst  deed  also  provides: 

"No  holder  of  any  bond  or  eonpon  hereby 
secured  shall  have  the  right  to  institute  suit, 
action,  or  proceeding,  in  equity  or  at  law,  for 
the  foreclosure  of  this  mortgage  or  for  the 
execution  of  any  trusts  thereof,  or  for  the  ap- 
pointment of  a  receiver,  or  for  any  other  rem- 
edy hereunder." 

And  further  provides  that  such  right  shall 
vest  exclusively  in  the  trustee. 

The  first  mortgage  bondholders,  not  hav- 
ing participated  in  a  modification  of  the  trust 
agreement  with  respect  to  the  application  of 
the  proceeds  of  the  first  mortgage  bonds, 
wonld  undoubtedly  have  had  the  right,  upon 
a  proper  pleading  in  that  regard,  to  have  en- 
forced an  accounting  on  the  part  of  the  trus- 
tee for.  the  alleged  improper  expenditure  of 
the  amount  of  the  first  mortgage  bonds.  Evi- 
dently, however,  the  first  mortgage  bondhold- 
ers considered  the  security  ample  to  protect 
them,  and  therefore  no  application  was  made 
by  them,  or  by  any  of  them.  Intended  to  ef- 
fectuate such  purpose.  On  the  contrary,  they 
have  seen  fit  to  rely  solely  upon  the  security 
of  the  first  trust  mortgage  and  the  property 
covered  thereby,  and  this  was  and  is  their 
undoubted  privilege. 

[26]  The  second  mortgage  bondholders 
were  contented  to  and  did  accept  a  second 
mortgage  upon  the  leasehold  interest  of  the 
mortgagor  and  the  buildings  thereon,  sub- 
ject in  all  respects  to  the  lien  of  the  first 
mortgage.  The  obligation  provided  for  in  the 
first  trust  -  deed  or  mortgage,  wherein  and 
whereby  it  is  agreed  that  the  proceeds  of  the 
first  mortgage  bonds  shall  be  used  exclusively 
for  the  erection  and  construction  of  the  con- 
templated building,  constitutes  an  agree- 
ment between  the  mortgagor  and  the  first 


mortgage  bondholders,  and  to  a  personal 
agreemmt  with  the  first  mortgage  Ixmdhold- 
ers,  which  in  no  manner  inures  to  the  benefit 
ot  the  second  mortgage  bondholders,  and 
does  not  constitute  an  agreement  running 
with  the  land,  so  as  to  enable  the  second 
mortgage  bondholders  to  take  advantage  of 
the  same.  This  agreement  between  the  mort- 
gagor and  the  first  mortgage  bondholders  was 
not  one  made  for  the  benefit  of  a  third  party, 
namely,  the  second  mortgage  bondholders, 
and  in  order  to  entitle  the  second  mortgage 
bondholders  to  the  benefit  of  such  agreement 
there  must  be  on  the  part  of  the  original 
parties  to  the  contract  a  clear  intent  to  ef- 
fectuate that  purpose.  2  Elliott  on  Contracts, 
S  1413. 

Such  intent  not  being  made  manifest  from 
the  wording  of  the  first  trust  deed,  such  pro- 
vision in  the  first  tmst  deed  l>ecomes  a  per- 
sonal covenant,  if  anything,  and  does  not 
inure  to  the  benefit  of  the  second  mortgage 
bondholders.  Bartung  v.  Witte,  69  Wis.  295, 
18  N.  W.  176;  7  K.  C.  U  i  29.  Therefore 
it  becomes  evident  that  the  second  mortgage 
bondholders  must  rely,  first,  upon  the  equity 
in  the  leasehold  estate  after  the  satisfaction 
of  the  claims  of  the  first  mortgage  bondhold- 
ers, and.  secondly,  they  have  the  right,  in  the 
event  of  an  amount  being  realized  upon  such 
sale  which  is  inadequate  and  insufficient  to 
I>ay  the  amounts  due  them  In  whole  or  in 
part,  to  obtain  a  deficiency  Judgment  against 
the  mortgagor,  which  amount  they  must  col- 
lect either  from  the  receiver  of  the  mortgagor 
in  the  receivership  proceedings,  as  a  general 
creditor,  or,  in  the  event  that  such  receiver- 
ship proceedings  be  discontinued  or  not  made 
effectual,  to  sequestrate  upon  proper  proceed- 
ings all  the  property  of  the  said  mortgagor 
not  sold  or  disposed  of  under  the  foreclosure 
proceedings. 

It  follows,  therefore,  from  what  has  here- 
tofore been  said,  that  the  trustee  under  the 
second  trust  deed  or  mortgage  and  the  second 
mortgage  bondholders,  except  as  herein  stat- 
ed, have  no  interest  whatsoever  in  this  fore- 
closure proceedings,  and  that  their  counter- 
claims for  affirmative  relief  were  proi>erly  de- 
nied and  dismissed. 

The  real  estate  company  also  has  ai>peared 
in  this  action,  filed  an  answer  and  cross-cotn- 
plaint,  and  in  law  is  authorized  to  participate 
in  the  litigation.  Any  proceeds,  hdwever,  de- 
rived from  this  litigation  over  and  above 
what  Is  necessary  to  satisfy  the  claims  of 
lienholders,  belong  to  and  are  the  property  of 
the  receiver.  The  direction  of  the  litigation 
In  behalf  of  the  mortgagor  and  the  control 
thereof  therefore  rest  in  the  receiver,  nnd 
the  poticy  and  remedies  pursued  by  him  must 
necessarily  govern. 

The  receiver  interposed  an  answer  In  and 
by  which  he  puts  the  plalntlB?  to  his  proofs ; 
alleges  that  all  the  holders  of  the  outstand- 
ing bonds  are  necessary  parties  to  this  ac- 
tion;  asks  that  the  equities  of  the   aevet^l 
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parties  t»  tite  mortgaged  premises  be  ascer- '  gagor  retains  Is  a  mere  claim  of  cause  of  m> 
tained,  ao  that  tbe  receiver  may  determine  tlon. 


the  amount  necessary  to  redeem  from  the 
liens  as  so  established.  He  farther  asks  tbat 
only  one  Judgment  of  foreclosure  be  entered, 


[21]  TTnder  "these  ctrcnmstances,  the  doc- 
trine of  the  marshaling  of  assets  is  not  ap- 
plicable, for  the  reason  that  the  dalm  arising 


and  expressly  reserves  the  right  to  litigate  In  .  for  misappropriation  of  tbe  proceeds  of  tbe 
a  separate  action  the  issues  in  an  action  thai  |  first  mortgage  bonds  and  for  misconduct  of 
pending  In  tbe  circuit  court  of  Milwaukee  |  the  trustee  is  one  which  may  Involve  the  trus- 
county,  brought  by  the  reeelvor  against  Ed-  { tee  in  litigation.  A  paramount  creditor,  sucta 
ward  Schroeder  and  others,  and  designed  to  as  the  trustee  In  this  case,  cannot  be  compel- 
recover  damages  on  account  of  misconduct  led  to  exhaust  In  the  first  Instance  a  mere  per- 


on  tbe  part  of  tbe  trustee  and  mlsappropila- 
tion  of  funds. 

It  having  been  found  by  the  court  bdow 
that  tbe  amount  of  the  principal  of  the  bonds 
oa  both  tbe  first  and  second  mortgages  is 
doe,   together  with  tbe  interest  and  other 


sonal  remedy.  26  Cye.  930,  931;  Palmer  T. 
Snell,  111  lU.  161;  Wolf  v.  Smith,  86  Iowa, 
454;  Boone  v.  Clark,  128  IlL  466, 21  N.  E.  850, 
S  L.  B.  A.  276;  Walker  t.  Govar,  2  S.  O.  16. 
Objection  Is  also  made  by  tbe  counsel  for 
second  mortgage  bondholders  and  the  recdv- 


items,  auch  as  taxes,  etc.,  and  there  being  er  that  tbe  c^urt  erred  in  allowing  Schroeder 

ample  evidence  to  sustain  sudt  flnding  of  to  relmbnrse  himself  for  moneys  advanced 

the  lower  court,  and  one  Judgment  having  by  him  in  the  construction  of  a  bowling  alley, 

been  entered  as  prayed  for  by  tbe  plalntUT  Then  is  ample  evidence  In  the  case  to  prove 


and  the  defendant  I^dlg  and  the  receiver, 
the  Judgment  of  the  lower  court  must  be 
affirmed. 

[27]  Counsel  for  Leldlg,  trustee,  etc.,  also 
contends  that  be  has  the  right  to  compel  the 


that  these  expenditures  were  made  ui>on  the 
direction  and  under  the  supervision  of  Leaf- 
green,  who  was  at  tbat  time  tbe  president 
of  the  real  estate  company  and  tbe  owner  of 
practically  all  the  stock  of  such  company. 


plaintiff  in  tbis  action,  by  tbe  Judgment  of :  and  that  it  was  understood  and  agreed  be- 
the  court,  to  marshal  and  apply  all  of  tbe  tween  the  mortgagor  and  Schroeder  that 
assets  available  to  the  trustee  for  the  first  Schroeder  should  be  reimbursed  for  all  mon- 
mortgage  bondholders,  and  to  compel  tbe  \  eys  expended  by  him  personally  on  that  ac- 
trustee  to  first  satisfy  as  much  of  the  claim !  count 


of  the  first  mortgage  bondbolders  out  of  sucb 
assets  other  than  the  leasehold  Interest  and 
the  buildings  thereon  as  such  assets  will  pay, 
before  resorting  to  the  mortgaged  property; 
and  he  also  claims  the  right  of  subrogation 
of  the  trustee  for  second  mortga^  bond- 
bolders to  tbe  rights  of  tbe  trustee  for  the 
first  mortgage  bondholders,  with  respect  to 
sucb  assets,  exclusive  of  tbe  mortgaged  prop- 
erty. 

The  doctrine  of  marshaling  of  assets  Is  an 
old  equitable  doctrine,  well  recognized  In  this 
and  other  states,  and  should  be .  applied 
wherever  available,  and  where  the  same  does 
not  work  hardship  or  inequity  to  the  inter- 
ests of  tbe  first  mortgage  bondholders. 

As  is  said  in  Pomeroy's  Equity  Jurispm- 
doice  (3d    Ed.)  voL  6,  {  805: 

"The  equitable  remedy  of  marshaling  securi- 
ties with  that  of  marsliaUiig  assets  depends 
upon  the  principle  that  a  person  having  two 
funds  to  satisfy  his  demands  shall  not,  by  bia 
election,  disappoint  a  party  having  but  one 
fund." 


It  appears  from  tbe  testimony  In  this  case 
that  the  plaintiff  has  but  one  property  out 
of  which  to  satisfy  tbe  claim  of  tbe  mort- 
gage bondholders,  and  tbat  is  the  mortgaged 
property.  Tbe  balance  of  the  assets  coming 
Into  tbe  bands  of  tbe  trustee  have  all  been 
expended,  either  rightfully  or  wrongfully,  so 


A  solicitor's  fee  of  $4,000  was  allowed  to 
plaintiff's  attorneys  by  tbe  court.  There  is 
ample  evidence  to  sustain  tbe  flnding  of  tbe 
lower  court  tbat  such-  allowance  was  rea- 
sonabls;  We  appreciate  the  efforts  and  labw 
connected  with  this  foreclosure  and  tbe  trial 
of  tbe  action,  and  the  knowledge  and  experi- 
ence requisite  for  that  purpose. 

Tbe  allowance  made  for  tbe  receiver  is 
also  reasonable,  and  the  evidence  fully  war- 
rants it 

There  Is  no  charge  made  in  this  case  that 
there  was  collusion  between  Schroeder,  the 
trustee,  and  tbe  first  mortgage  bondholders, 
and  tbe  purchase  In  good  faith  of  the  first 
mortgage  bonds  by  tbelr  holders,  and  the  pay- 
ment at  par  therefor,  is  unchallenged. 

The  Judgment  of  the  lower  court  is  there- 
fore affirmed. 

ESOUWEILEB,  J.,  (dissenting).  In  this 
case  I  think  the  lower  court  should,  during 
the  trial,  have  granted  the  motion  made  to 
require  the  plaintiff  trustee  to  disclose  tbe 
names  of  tbe  bondbolders  whom  the  plaintiff, 
as  trustee,  merely  was  representing.  I  think 
also  that  this  court  should  have  granted  sucb 
relief  upon  the  motion  made  after  bearing  of 
this  case. 

The  purpose  of  all  tbe  transactions  with 
reference  to  this  real  estate  was  to  secure 
a  building  upon  tbe  same  which  should  be 
rented  and  become  revenue  producing.  In 
tbat  in  reality  there  is  not  more  than  one  order  that  it  might  be  sucb  It  was  essential 
fund  or  one  property  out  of  which  the  plain-  j  that  some  one  in  lawful  possession  of  tbe 
tiff  can  satisfy  bis  claim.    What  tbe  mort- 1  premises  at  tbe  time  should  be  able  to  enter 
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into  definite  and  certain  leases  witb  tenants 
and  for  reasonable  terms.  The  consent  at 
the  trustee,  not  having  taken  possession,  waa 
entir^  unnecessary,  and  the  question  wheth- 
er or  not  he  had  so  consented  would  only 
be  material.  If  at  all,  upon  the  question  of 
whether  he  was  not  thereby  estopped  from 
thereafter  questioning  any  such  lease.  It 
stands  uncontradicted  In  the  record  that  the 
arrangement  made  with  the  Arcade  Theater 
Company  was  a  rea8<Hiable  lease. 

I  think  it  became  a  binding  obligation  on 
aU  concerned  and  should  not  be  regarded  as 
in  the  nature  of  an  Incumbrance  on  the  prop- 
erty, and  that  neither  the  mortgagor  nor  the 
trustee  plaintiff  should  be  heard  to  question 
the  obligations  of  this  lease,  and  it  was  as 
'  binding  against  the  property  as  It  was 
against  the  tenant. 


!■  ra  BREWSTER'S  ESTATE. 

SEILE  V.  HENLE  et  at. 

(No.  22352.) 

(Supreme  Coort  of  IkQnnesota.    Oct  7,  1921.) 

(Syllaliut  ly  the  Court.1 

1.  WIIU  <e=355(l),  166(1)— Evidence  hold  to 
support  flndlng  of  mental  capacity  and  ab- 
sence of  undue  Inflnenoe. 

In  a  will  contest  the  evidence  is  examined, 
and  held  to  sustain  the  findings  of  the  trial 
court  to  the  ettect  tliat  the  will  in  dispute  was 
not  indaced  or  brought  about  by  undue  influ- 
ence exerted  by  those  to  wliom  the  bulk  of 
testator's  property  was  given;  and  that  the 
testator  was  of  sound  and  disposing  mind  when 
the  will  was  formally  drawn  and  executed  by 
him. 

2.  Wills  «=>  1 64  ( I ) ,  384—1  n  a  contest  for  nnitae 
influence,  excluding  evidence  of  happenings 
after  execution  or  of  a  matter  not  probably 
Influencing  testator  held  not  error. 

There  was  no  prejudicial  error  in  the  ex- 
elusion  of  certain  evidence  tendered  by  con- 
testants on  the  trial. 

Appeal  from  District  Court,  Hennepin 
County;  E.  F.  Walte,  Judge. 

Proceedings  to  probate  will  of  William 
Brewster,  deceased.  The  probate  court  sus- 
tained the  will,  and  Sarah  Seile  appealed 
to  the  District  Court,  where  the  will  was 
sustained.  From  an  order  denying  a  new 
trial,   contestant  appeals.     Order   affirmed. 

Geo.  R.  Smith  and  H.  Stanley  Hanson, 
both  of  Minneapolis,  for  appellant 

Gary  &  Eaminer,  for  respondent  J.  H. 
Staring. 

Elmer  W.  Gray,  of  Minneapolis,  for  re- 
spondent Cora  Ilenle. 


John  O.  Loefflw,  of  MinnfupoUa,  for  re- 
spondent Irving  Starr. 

BROWN,  G.  J.  William  Brewster,  late  of 
Hennepin  county,  died  therein  on  the  23d 
day  of  July,  1919,  leaving  what  purported  to 
be  his  last  wUl  and  testament,  by  which  he 
disposed  of  his  entire  property  and  effects. 
He  left  surviving  as  heirs  and  next  of  kin 
five  nieces  and  two  nephews,  daughters  and 
sons  of  his  deceased  Bister,  and  they  in  dif- 
ferent shares  were  made  sole  legatees  under 
the  wUL  The  will  was  duly  presented  to  the 
probate  court  for  allowance.  On  the  day  ap- 
pointed for  hearing  thereon,  certain  of  the 
nieces  who  had  not  shared  as  w^l  as  others 
under  the  wlU,  interposed  objections  to  the 
allowance  thereof  on  the  grounds,  as  alleged 
and  stated  by  them,  (1)  that  the  will  had  been 
revoked  by  the  testator  prior  to  his  death; 
(2)  that  tbe  will  was  procured  by  the  tmdue 
Influence  of  one  of  the  nieces,  and  was  not 
testator's  free  act  and  deed ;  and  (3)  that  at 
the  time  the  will  was  made  testator  was  suf- 
fering from  bodily  Infirmities  and  was  men- 
tally incompetent  to  know  and  understand 
tbe  nature  of  his  act;  therefore,  that  the  will 
was  not  In  law  valid  or  of  legal  effect  The 
Issues  thus  raised  were  brought  to  trial  be- 
fore the  probate  court,  and  after  considera- 
tion of  the  evidence  resolved  against  con- 
testants, and  the  will  sustained.  An  appeal 
was  taken  to  the  district  court  where  after 
a  trial  before  the  court  without  a  Jury,  a 
like  result  followed.  Contestants  then  ap- 
pealed from  an  order  of  that  court  denying 
a  new  trlaL 

[1  ]  The  points  made  under  the  asi^gnments 
of  error  do  not  require  extended  discussion. 
There  was  no  showing  of  mental  incapacity 
on  the  part  of  the  testator,  and  the  evidence 
presented  to  the  trial  court  JustUled,  and  In 
our  view  thereof  fully  sustains,  the  finding 
that  the  will  was  not  tbe  result  of  or  brought 
about  by  the  undue  Influence  of  any  of  the 
legatees  who  received  the  bulk  of  the  pnv- 
erty.  We  need  not  review  tbe  evidence;  it 
would  serve  no  useful  purpose.  It  is  suffi- 
cient that  we  have  read  it  with  the  result 
stated.  The  principal  question  raised  on  the 
api)eal  Is  whether  there  was  reversible  er- 
ror in  the  rulings  of  the  trial  court  in  the 
admission  and  exclusion  of  evidence.  We 
answer  it  in  the  negative. 

[2]  Testator  was  some  59  years  of  age  at 
the  time  the  will  was  executed,  and  he  con- 
tinued In  life  until  he  was  65.  He  owned 
both  real  and  personal  property  of  the  value 
of  $40,000  or  more.  The  evidence  shows  that 
for  some  20  years  prior  to  his  death  a  woman 
by  the  name  of  Johnson  served  him  in  the 
capacity  of  housekeeper  during  all  that  time. 
He  had  no  wife  or  chlldrai.  His  sister,  the 
mother  of  tbe  nieces  and  nephews  named  as 
legatees,  died  a  number  of  years  prior  to  the 
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date  of  (be  will  In  question,  and  after  her 
jwssing  there  seems  to  have  grown  np  amc«ig 
her  chlldroi  much  111  wlU  and  hatred,  one 
toward  Che  other,  a  ccmdltion  that  remained 
up  to  the  time  of  the  trial  of  this  case.  One 
ot  the  favored  legatees,  Cora  Henle,  appar- 
ently was  Intense  In  her  feelings  towards  her 
listers,  and  the  claim  is  that  by  methods  of 
Tarlons  kinds  she  sought  to  p<^on  and  prej- 
udice the  mind  of  testator  against  them, 
and  that  she  In  fact  succeeded.  It  waa 
sought  to  show  tqr  certain  corre^ondemce 
between  the  sisters,  or  some  of  them,  and  by 
letters  written  by  Cora  this  Intense  and  tId- 
lant  fiunlly  disturbance  and  disruption  of  the 
Batoral  loye  and  affection  usaally  found  In 
the  family  circle.  The  evldenoe  was  exclud- 
ed, and  we  think  properly  sa  The  letters 
were  written,  and  the  correspondence  offered 
for  the  purpose  todk  place,  subsequent  to  the 
date  of  the  will,  and  simply  emphasised  the 
existence  of  the  strained  family  relations, 
a  fact  that  was  fully  befwe  the  court  ^Riere 
was  no  error  in  this  reqtect. 

There  was  an  attempt  also  to  introduce 
in  evidence  a  conversation  had  between  the 
niece  Cora  and  testator's  housekeeper,  which 
took  place.  It  is  claimed,  in  the  presence  and 
hearing  of  testator,  and  which  tended  to  in- 
dicate a  purpose  on  the  part  of  Cora  to  place 
one  of  her  sisters  in  an  unfavorable  light 
before  testator.  It  was  excluded.  The  court 
might  have  admitted  the  evidence  without 
error,  but  the  subject-matter  and  character 
of  the  conversation  Is  not  of  such  significance 
or  Importance  as  a  factor  in  the  direction 
dalmed  as  to  Justify  a  new  trial  of  the  ac- 
tion. It  seems  that  one  of  the  nieces  had 
sent  to  testator  a  Jar  of  dierry  preserves, 
and  upon  discovery  thereof  In  the  house,  and 
hearing  from  whence  It  came,  Cora  admon- 
ished the  housekeeper  not  to  let  testator  eat 
thereof,  for  she  believed  the  same  had  been 
poisoned  by  her  sister.  Whether  testator 
heard  the  conversation  Is  left  In  doubt  by 
the  evidence.  He  was  in  the  room,  but  was 
reading  a  newspaper,  took  no  part  therein, 
and  apparently  paid  no  attention  to  what 
was  under  discussion  by  the  housekeeper 
and  Oora.  The  fact  sought  to  be  brought 
out  corroborated  what  already  appeared,  and 
disclosed  the  extreme  hatred  Cora  had  for 
the  particular  sister.  There  being  a  serious 
doubt  whether  testator  heard  or  was  influ- 
enced thereby  in  making  his  will,  the  ruling 
should  not  require  a  new  trial.  Testator 
seems  to  have  been  a  man  of  too  strong  a 
personal  character  to  be  influenced  by  the 
Incident,  conceding  that  he  may  have  heard 
the  conversation.  He  was  In  sound  mental 
and  physical  condition  when  the  will  was 
made,  and  verbally  directed  the  terms  and 
Itrovlsions  to  be  inserted  therein.  The  will 
was  drawn  by  a  reputable  attorney  at  his 
office  in  Minneapolis,  and  no  other  person 


accompanied  testator;  in  fact.  It  does  not 
appear  that  any  of  the  nieces  or  nephews 
knew  when  the  will  was  so  formally  made 
and  executed,  or  that  they  at  any  time  made 
any  suggestions  to  testator  as  to  what  he 
should  do  with  his  property;  and  the  un- 
friendly relations  between  nieces  appears  as 
about  the  only  basis  for  the  charge  that  he 
was  Influenced  by  those  favorably  treated 
by  the  wlU  In  discriminating  against  the 
others. 

There  may  be  another  item  or  two  of  re- 
jected evidence,  not  necessary  to  ^edally 
mention,  which  could  have  been  admitted 
without  error.  But  our  examination  thereof 
In  connection  with  the  whole  record  leads 
to  the  conclusion  that  the  matters  tendered 
were  not  of  special  importance  or  signifi- 
cance, and  that  the  exclusion  thereof  was  not 
prejudicial.  The  result  would  not  have  been 
different  had  the  evidence  been  admitted. 
2  DunneU's  Dig.    7181-T182. 

What  has  been  said  covers  the  case.  The 
evidence  sustains  the  findings  of  the  trial 
court,  the  record  presents  no  reversible  er- 
ror, and  the  order  appealed  from  must  be 
affirmed. 

It  la  so  ordered. 


FROMMELT  v.  TRAVELERS'   INS.  CO. 
(No.  22174.) 

(Supreme  Court  of  Minnesota.    Sept  30, 1921.) 

(Syllalui  hy  the  Court.  I 

1.  Insurance  (S=3665(5)— Evidence  held  to  sus- 
tain finding  that  Insured's  death  resulted  from 
acoidental  means. 

The  evidence  in  this  case  is  suflicient  to 
saertain  a  finding  that  the  death  of  the  insured 
resulted  from  accidental  means. 

2.  Insuranoe  9=>665(5)  —  Evidence  held  not 
oondusltfe  that  death  waa  due  to  prs-exlstlao 
disease. 

The  evidence  is  not  conelnsive  that  the 
death  was  due  in  part  to  pre-existing  disease. 

3.  Insurance  ®=»539(3, 6)— "Immediate  notice^' 
defined;  Insurer's  procuring  and  refusing  to 
surrender  policy  excused  plaintiff's  giving 
notice  of  death. 

The  policy  covering  the  case  required  that 
in  event  of  accidental  death,  immediate  notice 
must  be  given  to  the  company.  This  means 
within  a  reasonable  time.  Almost  immediately 
after  death  the  soliciting  agent  who  negotiated 
the  policy  procured  it  and  surrendered  it  to  the 
company,  as  plaintiff  claims  without  her  au- 
thority. It  was  never  returned  to  her  though 
later  demanded.  Held,  this  and  other  circum- 
stances in  the  case  excused  plaintiff  from  giving 
notice  of  death. 

[XSd.  Note.^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Serieg^  Ijnme- 
diate  Notice.] 


4s>Por  other  cases  see  same  topiu  and  KBY-NUMBER  In  all  Key-Nomberad  Digest!  and  Indexes 


Digitized  by 


Google 


66fr 


IM  NOBTHWESTEBN  BBPOBTEB 


(Minn. 


Appeal  from  Dtotrict  Oonrt,  Hennepin 
County ;  W.  B.  Hale,  Judge. 

Action  by  Martha  A.  Frommelt  against  the 
Travelers'  Insurance  Company.  Verdict  for 
plaintift,  and  defendant  appeals.  Order  af- 
Armed. 

Dille,  Hoke,  Krause  &  Fa^^  and  L.  N. 
Foster,  all  of  Minneapolis,  for  appellant. 

3.  H.  Saplro  and  Henry  M.  Filmam,  botb 
of  Minneapolis,  for  resiwndent. 

HALLAM,  J.  This  action  was  brought  to 
recover  on  a  policy  of  accident  Insurance  la- 
sued  to  plaintiff's  husband,  Alfred  Julius 
Frommelt.  Plaintift  had  a  verdict.  Defend- 
ant appeals. 

[1]  1.  The  policy  insured  against  loss  re- 
sulting from  "external,  violent  and  accidental 
means."  Defendant  contends  that  the  evi- 
dence falls  to  show  that  death  resulted  from 
such  means.  The  short  facts  are  as  follows: 
About  1  a.  m.  January  16, 1918,  deceased  was, 
without  premonition,  taken  sick  at  his  home. 
He.  was  suffering  from  a  stricture  of  the 
ur^hra  which  prevented  urination.  Dr.  Jones 
was  called  and  arrived  at  7  a.  m.  The  evi- 
dence is  In  conflict,  but  there  is  competent 
evidence  that  in  passing  a  metal  catheter 
through  the  urethra.  Dr.  Jones  caused  a  se- 
vere laceration.  No  relief  was  afforded.  At 
11  a.  m.  a  trocar  was  passed  into  the  bladder 
through  an  Incision  below  the  umbilicus  and 
through  this  means  the  bladder  was  drained. 
At  3  p.  m.  another  operation,  styled  the 
perineal  operation,  was  performed.  This  con- 
sisted of  an  incision  at  the  point  of  obstruo- 
tioa  and  the  Insertion  of  a  drainage  tube 
through  the  urethra  Into  the  bladder.  From- 
melt grew  rapidly  worse  and  died  January 
23d. 

The  testimony  for  plaintiff  consisted  of  her 
own  testimony,  giving  the  history  of  the  case 
and  the  symptoms  shown  and  the  testimony 
of  two  doctors,  Dewar  and  Qulnby,  who  per- 
formed an  autopsy  five  months  later.  The  re- 
sult of  the  autopsy  was  more  fruitful  than 
the  layman  would  perhaps  expect  after  the 
lapse  of  time.  The  two  doctors  gave  the 
opinion  that  an  Infection  set  in  in  the  urethra, 
worked  up  to  the  kidneys  and  caused  death. 
If  this  infection  was  caused  by  the  lacera- 
tion from  use  of  the  catheter  at  7  a.  m.,  it 
may  fairly  be  said  to  be  the  result  of  accident. 
If  arising  from  one  of  the  operations  later  tn 
the  day,  it  cannot  be  said  to  be  accidental. 
Dr.  Qulnby  gave  the  opinion  that  it  was  the 
result  of  ttie  laceration.  As  basis  in  part  for 
his  opinion  he  indicated  that  it  was  probable 
from  the  symptoms  and  facts  developed  that 
infection  set  in  very  early,  that  there  were 
indications  that  it  bad  set  in  before  the 
operation  In  the  afternoon,  and  the  much 
greater  probability  of  infection  from  a  lacer- 
ation caused  by  a  catheter  at  a  place  within, 
where  there  had  been  no  cleansing  or  sterili- 


zation, than  by  an  operation  wlOi  a  knife  In 
the  hands  of  an  experienced  surgeon,  and  at 
a  place  whcnre  cleansing  and  sterilisation 
were  easy.  We  think  the  evidence  sustains  a 
finding  of  accidental  death.  See  Lewis,  E£c'x, 
etc.,  V.  Ocean  Ace.  &  Guar.  Gorp^  224  M. 
T.  18,  120  N.  E.  60,  7  A.  L.  R.  1129. 

[2]  2.  The  policy  coven  only  cases  of  loss 
through  external,  violmt  and  acddoital 
means  "independently  of  all  other  causes" 
and  by  Its  terms  excludes  cases  of  death  or 
other  loss  caused  wholly  or  partly  by  bodily 
Infirmity.  Defendant  contends  that  Dr.  De- 
war  on  the  stand  admitted  that  Frenmidt's 
death  was  due  partly  to  pre-existing  diaeaae. 
not  to  the  stricture,  but  to  a  snbacnte  ne< 
phritls.  The  court  submitted  this  question  to 
the  Jury  in  an  instruction  full  and  dear. 
The  Jury  by  their  verdict  decided  this  ques- 
tion adversely  to  defendant  We  are  of  the 
opinion  that  their  finding  should  not  be  dis- 
turbed. If  Dr.  Dewar'B  testimony  contains 
the  admission  contended  for,  the  admtsBion 
of  this  one  witness  would  not  conclude  plain- 
tiff. But,  while  some  of  Dr.  Dewar'B  an- 
swers at  the  dose  of  a  long  cross-^tamina- 
tlon  contain  this  admission,  when  we  take  all 
his  testimony  together,  while  there  is  some 
confusion,  we  cannot  be  certain  that  Dr. 
Dewar  Intended  an  opinion  that  DYommelt 
had  pre-existing  nephritis.  We  are  of  the 
opinion  that  this  question  was  properly  sub- 
mitted to  the  Jury. 

[SI  3.  The  policy  reqniiea  tliat,  "in  event  of 
acddental  death,  Immediate  notice  thereof 
must  be  given  to  the  Company."  No  formal 
notice  was  ever  given  to  the  company.  The 
day  after  Frommelt  died,  Mr.  Fust,  the  8olid> 
tor  who  soUdted  the  policy,  procured  it 
from  plaintiff  and  returned  it  to  the  company 
and  recdved  from  the  company,  the  unearn- 
ed portion  of  the  premium  which  he  paid  to 
plaintiff.  His  testimony  is  that  be  procured 
It  and  returned  it  in  order  to  save  that 
amount  to  plaintiff.  Plaintiff's  claim  is  that 
he  obtained  the  policy  without  her  knowl- 
edge, and,  while  admitting  that  he  later 
handed  her  the  money,  said  that  it  was  while 
she  was  in  the  agony  of  grief  over  her  bus- 
oand'a  death  and  that  she  did  not  understand 
what  it  was  for.  On  March  28th  plaintiff's 
attorney  demanded  of  Fust  that  he  return  the 
policy  to  plaintiff  and  ihutt  reported  that 
fact  to  the  company,  but  the  policy  was  nevw 
returned. 

The  requirement  of  immediate  notice  la  a 
requirement  of  notice  within  a  reasonable 
time,  and  what  Is  a  reasonable  time  depends 
on  the  drcumstances  of  the  particular  casa 
e.  S.  Bradcett  &  Go.  v.  General  Acddent  F. 
&  h.  Assur.  Corp.,  140  Minn.  271,  lft7  N.  W. 
798.  The  fact  that  the  policy  was  not  in  the 
posseesion  of  plaintiff,  but  of  the  company,  la 
Important  (Ciirran  v.  National  life  Ins.  Co., 
261  Pa.  St.  420,  96  Atl,  1041;  Soloman  T. 
Continental  Fire  Ins.  Go.,  160  N.  Y.  606^  66 
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N.  B.  27»,  40  L.  R.  A.  682,  78  Am.  St.  Rep. 
707),  for  plaintiff  could  have  no  knowledge  of 
its  t»ni8,  and,  without  dlspan^ement  of  her 
case,  It  may  well  be  said  that  she  probably 
did  not  realize  at  once  that  her  husband's 
death  was  due  to  accident.  Under  such  clr> 
cnmstances,  we  think  the  delay  of  plalntlfl 
was  excused. 

After  the  demand  for  a  return  of  the  policy 
and  the  failure,  tantamount  to  a  refusal,  to 
return  It,  we  think  the  purpose  of  notice  had 
been  subserved  and  the  failure  to  return 
the  policy,  Implying  the  claim  that  It  was 
no  longer  In  force,  absolved  plaintiff  of  her 
obligation  to  further  comply  with  Its  terms. 
Marcm  r.  National  Council,  127  Minn.  196, 
149  N.  W.  197;  Oecbter  v.  National  OouacU. 
130  Minn.  329. 153  N.  W.  742. 

Order  affltioed. 


STATE  ex  ral.  JAFFA  v.  CREPEAU.  Chief 
of  Potto*  et  al.    (No.  22626.) 

(Supreme  Court  of  Minnesota.    Sept.  30, 
1921.) 

(Byllabiu  hy  <%«  Court.) 

1.  Pardon  $=»  14— Board  may  grant  condi- 
tional parole. 

The  Board  of  Parole  of  this  state  may 
grant  a  prisoner  a  conditional  discharge  and  if 
the  conation  fails  the  discharge  is  iDoperatrve. 
A  disciiarge  on  condition  that  the  prisoner  is 
taken  into  custody  by  the  antborities  of  anoth- 
er state  becomes  void  on  the  authorities  of 
»uA  state  declining  to  take  him  into  costody. 

2.  Pardon  4=s2— Statats,  avtborlzliig  parole 
iMMTd  to  order  prisoner's  return  without 
hearing,  held  oonttltntlonai. 

Under  oar  statute  the  Board  of  Parole  may 
order  the  return  of  a  paroled  prisoner  without 
a  hearing.    The  statute  is  eonstitiitionaL 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; Wm.  U  Kelly,  Judge. 

Habeas  corpus  by  the  State,  on  relation 
of  William  Jaffa,  against  Henry  Crepeau, 
Chief  of  Police  of  the  aty  of  St.  Paul,  and 
others,  for  a  release  of  relator  arrested  aft- 
er rescinding  of  a  i>arole.  Release  was  held 
absolute,  and  relator  discharged,  and  the 
Minnesota  State  Board  of  Parole  appeals. 
Order  of  release  reversed  and  writ  dis- 
charged. 

C.  L  Hilton,  Atty.  6en.,  and  B.  S.  Oakley, 
Asst.  Atty.  Gen.,  for  appellant 

A.  3.  Hertz,  of  St  Paul,  for  respondents. 

HALLAM,  J.  1.  Relator  was  adjudged 
guilty  of  grand  larceny  in  the  second  degree 
and  was  sentenced  to  the  State  Reformatory 
at  St.  Cloud  to  be  Imprisoned  until  discharg- 
ed by  due  course  of  law  or  by  competent  au- 
thority.   The  Umlt  of  punishment  under  the 
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law  is  imprisonment  for  five  years.  Rela- 
tor commenced  his  term  of  seirvlce  January 
27,  1919.  Early  in  1921,  the  Board  of  Parole 
received  advices  that  relator  was  charged 
with  crime  committed  In  Illinois,  and  that 
the  Illinois  authorities  wanted  to  secure  his 
arrest  upon  his  discharge  In  Minnesota.  On 
April  26,  the  Board  of  Parole,  considering 
his  case,  took  the  following  action:  "Dis- 
cbarge authorized  on  condition  that  the 
Illinois  authorities  get  him."  Soon  there- 
after it  developed  that  the  Illinois  charge 
bad  been  dropped  and  that  the  Illinois  au- 
thorities did  not  want  him.  Thereupon  the 
Board  of  Parole  again  considered  the  case 
and  on  May  9,  took  this  action:  "Discharge 
to  Illinois  authorities  rescinded  and  parole 
authorized."  Relator  was  thereupon  re- 
leased on  parole. 

On  July  26,  1921,  the  Board  of  Parole, 
again  considering  his  case,  took  this  action: 
"Parole  rescinded  and  warrant  for  arrest 
issued."  Under  this  warrant  relator  is  now 
held. 

[1]  We  construe  the  action  of  April  26th 
as  a  conditional  discbarge.  This  is  lust 
what  it  purports  to  be,  a  discharge  on  con- 
dition that  relator  should  be  taken  into  cus- 
tody by  the  TUinols  authorities.  Since  the  Illi- 
nois authorities  did  not  take  blin  into  custody 
the  condition  failed  and  it  was  inoperative. 

The  learned  district  Judge  was  of  the  opin- 
ion that  the  condition  was  void,  and  that, 
the  condition  failing,  the  discharge  became 
ab8<dute.  We  cannot  agree  that  the  condi- 
tion was  void.  Pardons  and  paroles  upon 
condition  are  quite  generally  recognized  as 
valid  when  authorized  by  statute  or  even  in 
the  absence  of  statute,  If  such  condition  is 
made  a  part  of  the  discharge.  State  v.  Wolf- 
er,  53  Minn.  135,  54  N.  W.  1065,  19  L.  R.  A. 
783,  89  AuL  St  Rep.  582;  Kennedy's  Case, 
135  Mass.  48 ;  Arthur  v.  Craig,  48  Iowa,  264, 
30  Am.  Rep.  395.  There  is  nothing  in  the 
statutes  that  forbids,  and  we  see  no  reason 
of  public  policy  for  holding  such  a  condition 
void.  Bad  the  board  granted  only  a  parole 
under  tbe  usual  regulations,  relator  could 
not  have  left  the  state  and  a  discbarge  and 
not  a  parole  was  the  proper  procedure  in 
event  relator  was  to  be  remanded  to  the 
authorities  of  another  state. 

[2]  2.  Relator  contends  that  the  prison 
authorities  have  no  power  to  cause  his  arrest 
and  return  to  prison  without  according  him 
a  hearing  on  the  question  whether  he  had  in 
fact  violated  the  terms  of  his  parole.  The 
statute  provides: 

"Such  convicts  while  on  parole  shall  remain 
in  the  legal  custody  and  nnder  the  control  of 
the  state  board  of  parole,  subject  at  any  time 
to  be  returned  to  the  state  prison  or  state 
reformatory,  and  the  written  order  of  said 
board,  certified  by  the  warden  or  superintend- 
ent of  the  state  reformatory,  shall  be  a  suffi- 
cient warrant  to  any  officer  to  retake  and  re- 
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turn  10  actual  cnstody  any  mch  conyict"  O. 
a  1913,  I  9273. 

This  statute  gives  to  tbe  board  the  power 
to  order  the  return  of  a  paroled  prisoner  in 
the  exercise  of  their  Judgment  and  discre- 
tion. No  trial  or  hearing  is  provided  for. 
The  board  in  causing  the  arrest  and  demand- 
ing the  return  of  relator  accordingly  acted 
within  the  law  unless  this  statute  is  for 
some  reason  unconstitutional.  We  know  of 
no  constitutional  provision  that  it  violates. 
The  propriety  of  such  legislation  is  impliedly 
recognized  In  State  v.  Wolfer,  supra,  and  is 
sustained  in  other  states  and  it  is  generally 
held  that  there  is  no  infringement  of  any 
constitutional  guaranty  of  the  personal  rights 
or  liberty  of  the  convict  Fuller  v.  State, 
122  Ala.  32,  26  South.  146,  45  L.  R.  A.  602, 
82  Am.  St  Rep.  1;  Kennedy's  Case,  135 
Mass.  48;  Owen  t.  Smith,  89  Neb.  696v  131 
N.  W.  914;  Spencer  v.  Kees,  47  Wash.  276, 
91  Pac.  963 ;  Woodward  v.  Murdock,  124  Ind. 
439,  24  N.  E.  1047;  State  t.  Stephenson,  69 
Kan.  405,  76  Pac.  905,  105  Am.  St  Rep.  171, 
2  Ann.  Cas.  841;  State  y.  Page,  60  Kan. 
664,  57  Pac.  514;  State  ▼.  Peters,  43  Ohio 
St  629,  4  N.  E.  81;  MUler  t.  State.  149 
Ind.  607,  49  N.  E.  894,  40  L.  R.  A.  109. 

The  theory  is  that  a  parole  granted  under 
such  a  statute,  is  granted,  not  as  a  matter 
of  light,  but  of  grace,  and  that  the  convict 
by  accepting  this  form  of  parole  is  bound 
by  the  conditions  imposed  by  the  Btatate 
under  which  it  is  granted. 

There  are  decisions  in  other  states  hold- 
ing similar  legislation  wholly  or  in  part  In- 
valid as  an  Infringement  of  particular  con- 
stitutional provisions  resting  the  pardoning 
iwwer  in  the  Qovernor  of  the  state.  People 
T.  Moore,  62  Mich.  406.  29  N.  W.  80 ;  State 
T.  State  Board  of  Corrections,  16  Utah,  478. 
52  Pac.  1090 ;  In  re  Conditional  Discharge  of 
Convicts,  73  Vt  414,  51  Atl.  10,  56  L.  R.  A. 
658;  People  v.  Cummings,  88  Midi.  249, 
60  N.  W.  310, 14  L.  R.  A.  285. 

Our  Constitution  creates  a  board  of  par- 
dons "whose  powers  and  duties  shall  be  de- 
fined and  regulated  by  law."  Const  Minn, 
art  6,  par.  4.  We  think  this  provision  per- 
mits the  legislation  here  lu  question.  See, 
also,  People  v.  Cook,  147  Mich,  127,  110  N, 
W.  614. 

Order  teversed,  and  writ  discharged. 


STATE  Y.  McPADDEN.     (No.  22154.) 

(Supreme  CV>urt  of  Minnesota.    Sept  30, 1921.) 

(Syllabua  by  the  Court.) 
I.  Rape  «=34,  40(5)— Illicit  rslatlons  with  oth- 
er iHM  is  no  dofonso  to  statutory  rapo,  and 
•vldonoe  thereof  Is  InadnlssiMfc 
In  a  prosecution  for  rape  on  a  female  un- 
der the  age  of  consent,  the  fact  of  illicit  re- 


lations with  other  men  thsn ,  defendant  con- 
stitutes no  defense,  and  evidence  thereof  is  in- 
admissible either  in  Justification  or  excuse. 

2.  Rape  «=3 1 3— Willingness  of  prosecBtrix  an- 
der  age  of  oonsent  is  Immaterial. 

The  law  withholds  from  her  tbe  right  of 
consent  and  her  willingness  or  unwillingness  is 
wholly  immaterial. 

3.  Rape  (S=>40(5)— Where  state  shows  preg- 
nancy  In  statutory  rape  prosecution,  defend- 
ant may  show  Mllelt  relations  with  other  men. 

In  the  case  where  pregnancy  follows  the 
act  charged  against  defendant,  he  may  show 
in  refutation  of  any  inference  arising  there- 
from in  corroboration  of  complsinant  that 
other  men  had  illicit  relations  with  her  at 
about  the  same  time. 

4.  Criminal  law  ^=>670— Rape  «s>40(S)— Of- 
fer to  show  proseontrlx's  illicit  relations  with 
others  held  too  IndoflnltOi 

But  an  offer  to  show  such  relations  both 
"before  and  after"  the  date  charged  against 
defendant  is  entirely  too  indefinite. 

5.  Criminal  law  «=»M60— Appraved  verdlot  of 
guilty  In  statutory  rape  ease  not  disturbed. 

Tbe  evidence  made  the  question  of  defend- 
ant's guilt  one  of  fact  and  the  verdict  is  aos- 
tained  by  sufficient  competent  evidence. 

6.  Rap*  «=922-^AIIoga<ioa  that  eomptalaaat 
was  an  unmarried  female  sufliolently  nega- 
tives marital  rslatlons  with  defendant 

Tbe  allegation  in  the  indictment  that  com- 
plainant was  an  unmarried  female  under  the 
age  of  18  years  sufficiently  negatives  any  mari- 
tal relations  between  the  parties. 

(AUMonal  BvtUOM  fty  BiUorial  Btaf.) 

7.  Criminal  law  «=»369(8)— la  statutory  rap« 
prosBoution,  •videnee  of  other  Illicit  acts  with 
defendant  held  admlsslblo. 

In  a  prosecution  for  statutory  rape,  evi- 
dence of  proseentrix's  illidt  acts  with  defend- 
ant prior  snd  subsequent  to  date  relied  upon 
for  conviction  is  admissible  where  not  too  re- 
mote. 

Appeal  from  District  Court,  Carver  Gonoty ; 
O.  M.  Tiflt  Judge. 

William  McPadden  was  convicted  of  stat- 
utory rape,  and  from  an  order  denying  a 
new  trial,  he  appeals.    Order  affirmed. 

P.  W.  Morrison,  of  Norwood,  for  appellant 
Clifford  L.  HUton,  Atty.  Gen.,  Jas.  K  Mark- 
ham,  Asst  Atty.  O^.,  and  W.  V.  Odell,  Co. 
Atty.,  of  Chaaka,  for  tbe  State. 

BROWN,  O.  J.  Defradant  was  convlctad 
of  statutory  rape  upon  a  female  child  under 
the  age  of  18  years  and  appealed  from  an 
order  denying  a  new  triaL 

The  questions  raised  by  the  assignments  of 
error  do  not  call  for  eztoided  coosideratlon. 
The  record  presents  nothing  not  found  In 
the  ordinary  case  of  this  ctiaracter,  and  a 


4s>For  other  osM  Me  tame  topic  and  KBT-NUUBBR  In  all  Ker-Numboed  Dlteatt  and  Indexes 


Digitized  by 


Google 


IIIBB.) 


KFATB  T.  MoFADDEN 
<!•«  N.W.) 


669 


brief  reference  to  the  points  raised  In  sup- 
port ci  tba  appeal  'will  suffice. 

[t]  1.  The  evidence  of  the  commission  of 
the  crime  by  defendant  as  given  by  complain- 
ant, though  directly  and  flatly  denied  by  him, 
presoited  an  Issne  of  fact  for  the  jury.  We 
discover  frotn  the  record  no  fact  or  dream- 
stance  to  discredit  complainant  as  a  matter 
of  Judicial  Inference,  or  reason  for  declaring 
as  a  matter  of  law  that  the  Jury  erroneously 
gave  credence  to  her  testimony.  The  record 
In  this  respect  Is  the  usual  one  found  In  such 
cases  where  there  is  a  direct  and  irreconcil- 
able coDfllct  in  the  testimony  of  complainant 
and  the  accused.  Their  credibility  was  for 
the  Jury;  and  although  counsel  presented 
this  feature  of  the  case  persuasively  and  with 
much  earnestness  in  this  court,  In  the  be- 
lief of  the  Innocence  of  his  dlent,  we  are  un- 
able, after  full  conslderatimi  of  the  record, 
to  concur  In  the  contention  that  the  verdict 
Is  unsupported  by  competent  and  reliable  evl- 
dmce.  The  case  was  one  for  the  Jury.  They 
reported  a  verdict  of  guilty  which  the  trial 
court  approved,  and  there  the  matter  must 
rest  State  v.  Johnson,  114  Minn.  403,  131 
N.  W.  629 ;  State  v.  Bragdon,  136  Minn.  348, 
162  N.  W.  462;  State  v.  Deike,  144  Minn. 
4B3,  175  N.  W.  1000 ;  State  t.  BnUedge^  142 
Minn.  117, 171  N.  W.  275. 

[I]  2.  Hie  contention  that  the  Indictment 
is  fatally  defective  in  that  it  contains  no  al- 
legation that  complainant  was  not  the  wife 
of  defendant  is  not  sustained.  l%e  Indict- 
ment does  charge  that  she  was  an  unmar- 
ried female  under  the  age  of  18  year&  That 
conclusively  negatives  any  marital  relations 
between  the  parties. 

[7]  8.  The  further  point  that  there  was 
error  in  the  admission  in  evidence  of  prior 
and  subsequent  acts  of  intercourse  between 
complainant  and  defendant  Is  disposed  of  by 
our  prior  decision  on  the  subject  The  date 
of  the  ofTenoe  as  charged  in  the  indictment 
was  June  22,  1918.  A  prior  act  on  the  14th 
ot  June  and  a  subsequent  act  on  July  4th 
are  the  acts  so  claimed  to  have  been  er- 
roneously admitted.  The  precise  point  was 
inv(rived  in  State  v.  Schueller,  120  Minn.  26, 
138  N.  W.  937,  State  v.  Boby,  128  Minn.  187, 
150  N.  W.  793,  Ann.  Cas.  1916D,  360,  171  N. 
W.  275,  State  v.  Sditemme,  133  Minn.  184, 
158  N.  W.  48,  and  State  v.  Butledge,  142  Minn. 
117,  and  decided  adversely  to  the  oontoition 
here  Kade.  The  South  Dakota  court  In  State 
T.  Xeager,  41  S.  D.  61,  168  N.  W.  749,  dted 
and  relied  upon  by  defendant  apparently 
followed  the  rule  applied  by  seme  of  the 
courts  as  to  subsequent  acts  and  rejected  by 
tbls  court  In  State  v  Roby,  supra.  The  rule 
mnst  be  taken  as  settled  In  this  state  that 
evidence  vt  illicit  acts  with  defendant  prior 
and  subsequent  to  the  date  of  the  charge  re- 
lied upon    by  the   state   for   conviction   is 


admissible  where  not  too  remote  In  point  of 
time.    State  v.  Rutledge,  supra. 

[1,2]  4.  The  fact  of  ilUclt  relations  with 
other  men  In  a  prosecution  for  statutory  rape 
on  a  female  under  the  age  of  consent  is  no 
defense,  and  evidence  thereof  Is  inadmissible 
either  In  jastlflcatlon  or  excuse.  Such  evi- 
dence can  have  no  effect  as  tending  to  show 
consent,  for  the  law  withholds  from  her  the 
right  to  consent  The  statute  was  designed 
for  the  protection  of  yoimg  womanhood,  and 
he  who  violates  ite  commands  can  find  no 
comfort  or  relief  by  a  showing  of  consent; 
her  willingness  or  unwillingness  to  be  de- 
bauched is  wholly  Immaterial.  The  rule  Is 
well  settled  on  this  subject.  State  v.  Hender- 
son, 10  Idaho,  524,  114  Paa  30;  People  v. 
Gray,  251  III.  431,  96  N.  E.  268;  Smith  v. 
Stete,  90  Ark.  435,  119  S.  W.  665;  State  v. 
Sibley,  181  Mo.  619,  33  S.  W.  167 ;  People  v. 
Abbott,  97  Bflch.  484,  66  N.  W.  862,  37  Am. 
St  Rep.  360;  Stete  v.  Rash,  27  S.  D.  185, 180 
N.  W.  01,  Ann.  Cas.  1913D,  656;  note  to  State 
V  Apley,  26  N.  IJ.  298,  141  N.  W.  740,  In  48 
L.  B.  A.  (N.  S.)  269;  22  B.  O.  U  1211.  Nor 
by  the  weight  of  authority  Is  the  evidence  as 
a  general  rule  admissible  as  affecting  the 
credibility  of  complainant  People  v.  Abbott, 
07  Mich.  484,  66  N.  W.  862,  37  Am.  St  Bep. 
360;  State  v.  Hammodc,  18  Idaho,  424,  110 
Pac.  169.  There  is  authority  to  the  contrary. 
State  V.  Apley,  25  N.  D.  298,  141  N.  W.  740, 
48  L.  B.  A.  (N  S.)  269.  To  what  extent  the 
subject  may  be  inquired  ipto  on  the  trial  by 
the  usual  method  of  Impeachment  «f  the  com- 
plainant we  do  not  stop  to  consider,  onie 
question  is  not  Involved. 

[3,4]  But  where  in  sadi  cases  the  state 
presents  evidence  in  corroboration  of ,  the 
charge,  showing  that  complainant  became 
pregnant  as  the  result  of  the  act  charged 
against  defendant  defendant  may,  in  refuta- 
tion of  the  corroborating  effect  of  the 
evidence  so  tendered  (State  v.  Johnson,  114 
Minn.  493,  131  N.  W.  629),  show  that  com- 
plainant had  like  relations  with  other  men 
at  about  the  date  charged  against  him.  Evi- 
dence of  that  kind,  if  believed  by  the  jury,, 
would  wholly  neutralize  or  destroy  the  ef- " 
feet  of  the  state's  showing  on  that  feature  of 
the  case.  However,  in  the  case  at  bar  de- 
fendant offered  no  evidence  showing  or  tend- 
ing to  show  such  relations  with  other  men 
at  or  about  the  date  charged  against  him. 
On  cross-examination  complainant  denied  any 
such  acts  with  other  men,  and  there  was  no 
evidence  to  contradict  her.  The  offer  made 
by  defendant  to  show  sndt  rdations  with  otb- 
er  men  both  "before  and  after"  the  time 
charged  against  him  was  entir^  too  indefl- 
nlte ;  the  evidence,  to  be  admlssihle,  must  be 
at  acts  having  some  rriation  in  point  of  time 
to  the  pregnancy  of  complainant  In  this  re- 
spect defendant's  offer  fell  short 
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This  corers  the  case  and  all  that  Is  neces- 
sary to  say  In  disposing  of  the  appeal.  The 
evidence  made  the  question  of  defendant's 
guilt  one  for  the  jury,  the  record  presents  no 
error,  and  the  order  ai^>ealed  from  most 
therefore  be  affirmed. 

It  is  so  ordered. 


8CANL0N  V.  WANLESS  at  al.    (No.  22342.) 
(Snpreme  Court  of  Miimesota.    Oct  7,  1921.) 

(Byllaliu  hp  the  Court.) 

1.  Judgment  €=3l99(3)— Defendant. not  enti- 
tled to  Judgment  no4wnh«tajii(ing  verdict 
where  plaintiff  could  properly  supply  lacking 
evidence  at  another  trial. 

Even  though  the  evidence  was  insufficient 
to  justify  a  verdict  for  plaintiff,  defendant  was 
not  entitled  to  judgment  notwithstanding  the 
verdict  if  it  appeared  probable  to  the  trial 
court  that  what  was  lacking  can  be  supplied 
at  another  trial.  * 

2.  Judgment  <S=»I99(3)— New  trial  <8s»70— 
Court  exercises  Judicial  discretion  In  detsr- 
mlning  probahility  of  existence  of  needed 
evidence. 

The  trial  court  exercises  judidal  discretion 
in  determining  the  probability  of  the  existence 
of  the  evidence  needed. 

Appeal  from  District  Court,  St  lionls 
County ;  Bert  Feeler,  Judg& 

Action  Jby  John  Scanlon  against  John 
Wanless  and  another.  In  which  defendant 
Henry  E.  Webster,  against  whom  the  verdict 
was  rendered,  moved  in  the  alternative  for 
Judgment  notwithstanding  the  verdict  or  a 
new  trial.  New  trial  was  awarded,  and  judg- 
ment non  obstante  denied,  and  Webster  ap- 
peals.   Order  affirmed. 

Baldwin,  Baldwin,  Holmes  &  Mayall,  of 
Dulutli,  for  appellant 

Samuelson,  McHugh  &  O'Donnell,  of  Du- 
lutb,  for  respondent 

HOI/T,  J.  Plaintiff  recovered  a  verdict 
for  malpractice  against  this  defendant  The 
latter  moved  in  the  alternative  for  Judgment 
notwithstanding  the  verdict  or  a  new  trial. 
A  new  trial  was  awarded  for  errors  of  law 
solely,  and  Judgment  non  obstante  was  de- 
nied.   The  defendant  appeals. 

Because  a  hypothetical  question  put  to 
plaintiff's  medical  expert  was  not  so  framed 
as  to  correctly  state  the  facts  respecting 
appellant's  treatment  and  plaintiff's  condi- 
tion and  situation  a  new  trial  was  granted. 

A  brief  statemmt  of  the  facts  are  these: 
Plaintiff,  over  50  years  old,  while  working  on 
a  farm  a  short  distance  from  Cramer,  Minn., 
was  kicked  by  a  horse  and  his  heel  bone  frac- 
tured.   His  employer  brought  him  to  appel- 


lant for  treatment  The  foot  was  put  In 
splints  for  a  weets.  or  ten  days,  then  In  a  cast 
which  was  kept  on  for  some  six  or  seven 
weeks.  After  the  cast  had  been  on  for  about 
three  weeks  plaintiff,  with  the  approval  of 
appellant,  went  back  to  his  employer.  Plain- 
tiff says  he  was  directed  to  remove  the  cast 
in  three  or  four  weeks.  Appellant  testified 
that  he  advised  that  it  be  kept  on  during  the 
Journey  and  removed  as  soon  as  plaintiff 
reached  Ms  destination.  Plaintiff  claims 
there  were  sores  about  the  ankle  when  the 
cast  was  removed;  that  he  came  down  to 
Dulutb  to  see  appellant,  who,  after  examin- 
ing the  foot  and  pre8<Tibing  the  use  of  a 
salve,  sent  him  back.  A  couple  of  months 
thereafter  plaintiff  became  very  ill  with 
pneumonia.  His  employer  again  brought  him 
to  appellant  at  Duluth  for  treatment  He  re- 
covered, but  It  was  then  found  that,  near  Qie 
ankle  of  the  Injured  foot,  gangrene  had  so 
developed  that  an  amputation  of  the  leg  a 
few  inches  above  the  knee  was  imperative. 
In  general  terms  the  complaint  alleeed  that 
appellant  negligently  and  unskillfully  treat- 
ed the  fracture,  and  that  as  a  result  he  "con- 
tracted pneumonia  and  a  septic  condition  of 
the  leg  ensued." 

The  evidence  of  Improper  or  negligent 
treatment  came  from  Dr.  Wunder,  plain- 
tiff's medical  expert,  and  was  slmi^y  to  tliis 
effect  that  in  his  opinion  the  treatment  given 
by  appellant  was  not  proper,  and  that  tb« 
gangrene,  being  local,  was  due  to  poor  cir- 
culation and  infection.  There  was  no  expert 
testimony  that  any  treatment  could  have 
saved  the  leg  or  prevHited  the  gangrene.  The 
medical  testimony  adduced  by  appellant  was 
that  the  gangrene  was  wholly  due  to  poor 
circulation  because  of  the  advanced  arterio- 
sclerosis then  existing  in  the  leg,  and  could 
not  have  been  caused  by  the  abrasions  which 
plaintiff  claims  were  on  the  ankle  when  the 
cast  was  taken  off.  There  was  no  expert  tes- 
timony in  contradiction  thereof,  except  that 
Dr.  Wunder  considered  the  gangrene  due  in 
part  to  infection.  But  appellant  by  a  number 
of  competent  doctors  also  proved  that  the  gan- 
grene which  appeared  on  plaintiff's  ankle, 
and  because  of  which  the  amputation  became 
necessary,  was  dry  gangrene,  and  hence  could 
not  have  come  from  infection.  There  was  no 
testimony  In  contradiction  thereof.  This  Is 
not  a  case  where  the  jury  from  their  own 
knowledge  and  experience  could  determine 
what  caused  the  gangrene,  or  what  treatment 
if  any,  a  physician  exercising  ordinary  care 
and  skill  could  have  used  that  might  have 
prevented  its  formation  and  saved  the  leg. 
As  the  record  now  stands  the  evidence 
must  be  held  Insufficient  to  support  a  verdict. 

[1,  2]  But  the  conclusion  reached  does  not 
oititle  te  a  reversal  of  the  order  denying  the 
motion  for  Judgment  non  obstante.  The  rule 
la  that,  "even  where  there  was  a  total  ab- 
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aence  of  evideaoe  on  some  material  point, 
but  where  it  appeared  probable  that  the  party 
had  a  good  cause  of  action  or  defense,  and 
that  the  defect  In  the  evidence  could  be  sup- 
plied on  another  trial,"  Judgment  will  not  be 
ordered  notwithstanding  the  verdict  Crulk- 
shank  v.  St  Paul  Fire  &  Marine  Ins.  Co.. 
75  Minn.  266,  77  N.  W.  958.  On  this  branch 
of  the  motion  the  order  of  the  trial  court 
must  be  regarded  as  In  some  measure  dis- 
cretlonarj.  The  only  difficulty  we  have  is 
whether  It  can  be  said  that  the  court  below 
was  right  in  h(ridlng,  as  he  mnst  have  done, 
that  It  appeared  probable  that  the  defect  In 
the  evidence  could  be  supplied  at  another 
trial.  The  probability  In  the  mind  of  the 
court  of  the  exlatence  of  such  evidence  might 
be  found  in  the  fact  that  plaintiff's  attorneys, 
perhaps  inadvertently,  made  no  attempt  to 
dlclt  the  opinion  of  Dr.  Wunder  as  to  wheth- 
er proper  treatment  could  have  prevented 
itangrene,  or  as  to  whether  the  gangrene 
which  developed,  beipg  dry  gangrene,  could 
have  come  from  the  abrasions  caused  by  the 
cast,  or  any  neglect  In  their  treatment 
There  is  no  claim  that  amputation,  when 
made  was  not  the  propier  treatment  or  that 
the  result  was  not  as  good  as  might  be  ex- 
I>ected,  considering  the  advanced  sclerosis 
of  the  artery  in  that  leg. 

We  are  tinable  to  hold  that  it  did  not  aiv 
pear  probable  to  the  learned  trial  court  that 
the  lack  of  medical  expert  testimony  to  make 
oat  a  case  for  malpractice  can  be  supplied 
npon  another  trial. 

The  order  is  afflimed. 


KEANE  V.  BUTNER.    (No.  22388.) 
{ Supreme  Court  of  Minnesota.    Oct  7,  1921.) 

(ByUalut  by  th«  0<mrt.J 

1.  Appeal  aad  error  «=»I0S6( I)— Highways 
«=>I84(2)— Evidence  held  to  support  venHct 
(or  plaintiff  for  damage*  from  ooIIIsIgb  on 
highway;  •xeiuslon  of  evldenoo  held  not 
prejudicial. 

In  an  action  for  damages  suffered  by  plain - 
tiif  as  the  result  of  a  collision  between  a  ve- 
hicle driven  b;  him  on  a  public  highway  and 
an  aotomobile  driven  by  defendant  it  is  heUi 
that  the  evidence  supports  the  verdict  and 
that  the  record  presenta  no  error  in  the  mlhigs 
of  the  trial  court  ezduding  certain  evidence 
offered  by  defendant  or  in  the  charge  of  the 
court  to  the  jury. 

2.  Highways  «=»  184(3)— Driving  on  traveled 
track  to  left  of  center  Is  not  negligeaoe  at 
natter  of  law. 

Where  the  traveled  track  of  a  public  road 
is  to  one  side  of  the  center  thereof,  it  is  not 
negligence  as  a  matter  of  law  to  drive  in  such 
track,  though  it  be  npon  the  left  side  of  the 
road  to  the  particular  driver. 


3.  HIgbwfWt  «a»l75(l)—Oriven  meMIng  m 
traveled  part  of  highway  to  on*  side  of  om- 
ter  should  each  turn  to  right. 

In  that  situation  it  is  incumbent  npon  driv- 
ers of  meeting  vehicles,  when  practicable,  to 
turn  to  the  right  so  that  free  passage  may  be 
bad  for  each. 

(AddiUonal  SyUalu*  iy  Editorial  Staff.) 

4.  New  trial  «=»  143  (5)— Juror's  allldavlto 
held  not  admissible  to  Impeach  verdlot. 

Affidavits  of  jurors  on  motion  for  a  new 
trial  that  a  wrong  method  was  resorted  to  in 
arriving  at  the  amount  of  damages  are  not  ad- 
missible to  impeach  the  verdict. 

Appeal  from  District  Court,  Travose 
County;  S.  A.  Flaherty,  Judge. 

Action  by  W.  S.  Keane  against  Bert  Bnt- 
ner.  Verdict  for  plaintiff,  new  trial  denied, 
and  defendant  appeals.    Affirmed. 

Lewis  El  Jones,  of  Breckenridge^  for  ax>- 
pellant 

Murphy  &  Anderson,  of  Wheaton,  foe  re- 
spondent 

BROWN,  a  J.  Plaintiff  was  driving  along 
a  public  highway  with  his  team  of  horses 
and  buggy.  It  was  in  the  nighttime  and 
quite  darl:.  Defendant  at  the  same  time  was 
driving  his  automobile  on  the  same  road, 
coming  from  the  opposite  direction.  There 
was  a  collision.  The  automobile  struck  one 
of  the  horses.  Inflicting  an  injury,  a  broken 
'leg,  which  made  it  necessary  to  shoot  and 
kill  the  animal  to  end  its  suffering.  This 
action  was  snbseqnently  brought  to  recover 
the  value  of  the  horse;  the  ground  thereof 
being  the  alleged  negligent  operation  of 
defendant's  automobile.  At  the  trial  the 
plaintiff  had  a  verdict  for  the  value  of  the 
horse,  and  defendant  appealed  from  an  order 
denytaig  a  new  trial. 

The  assignments  of  error  present  the  ques- 
tion whether  there  was  error  in  the  rulings 
of  the  court  on  the  admission  of  evidence, 
whether  the  court  «mA  in  its  Instructions  to 
the  jury,  and,  finally,  whether  the  evidence 
supports  the  verdict  all  of  which  we  have 
attentively  considered,  and  find  no  sufficient 
reason  for  interference  with  the  order  deny- 
ing a  new  trial. 

[1]  The  evidence  Is  amply  sufficient  to  jus- 
tify the  conclusion  that  the  accident  was 
caused  by  the  negligence  of  defendant  in 
the  operation  of  his  automobile,  and  that 
plaintiff  was  free  from  contributory  negli- 
gence. The  case  is  not  unusual  in  its  facts, 
and  the  evidence  need  not  be  discussed.  A 
careful  reading  thereof  leads  to  the  conclu- 
sion stated,  and  there  we  may  dismiss  the 
subject  There  was  no  prejudicial  error  in 
excluding  the  evidence  tendered  by  defend- 
ant that  a  witness  repaired  to  the  scene  of 
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tbe  accident  the  followbig  morning  and  tliere 
dlscoTered  broken  glass  on  the  road  at  a 
point  claimed  by  defendant,  disputed  by 
plaintiff,  as  the  place  of  the  accident  The 
issue  as  to  the  collision,  as  to  what  part  In 
the  road  it  occurred,  was  fnlly  threshed  out 
by  the  several  witnesses,  and  the  claims  of 
the  re«q[>ective  parties  clearly  laid  before 
the  Jury,  and  it  is  quite  apparent  that,  liad 
the  particular  item  of  evldoice  been  admit- 
ted, the  verdict  of  the  Jury  would  have  been 
the  same.  Its  exclusion  was  not  prejudicial ; 
therefore  not  ground  for  a  new  triaL  2 
DunneU's  Dig.  7181,  7182.  There  was  no  de- 
parture on  the  trial  from  the  issues  present- 
ed by  the  pleadings.  There  is  usually  a  dis- 
pute as  to  the  precise  place  and  manner  of 
accidents  of  this  kind  when  the  evidence 
comes  in,  but  that  does  not  create  a  depar- 
ture from  the  pleaded  issues. 

[2,  3]  It  appears  that  the  traveled  track 
of  the  particular  road  was  to  one  side  of  the 
center;  a  situation  often  found  in  oar  grad- 
ed highways.  PlaintUF  was  driving  his 
team  In  that  track,  which  as  to  him  lay  on 
the  left  side,  while  defendant  was  approadi- 
Ing  also  in  the  same  track.  In  that  situa- 
tion no  conclusion  of  negligence  can  follow 
as  a  matter  of  law  against  the  persons  thus 
driving.  There  was  evidence  that  defendant 
in  approaching  turned  abruptly  to  the  left 
instead  of  the  right,  as  the  law  requires. 
The  verity  of  that  evidence  was  for  the  Jury. 
The  court  properly  left  the  question  to  the 
Jury,  saying  to  them  that  In  a  situati<xi  of 
the  kind  stated  those  thus  meeting  on  the' 
road  should,  when  practicable,  turn  to  the 
right  Sa.t  enough  to  permit  the  passage  of 
both  veblclea.  The  Instructions  were  In 
harmony  with  O.  S.  1013.  |  2552.  It  was 
claimed  by  defendant  that  the  traveled  track 
was  within  two  feet  of  the  ditch  extending 
along  the  road,  and  that  he  could  not  turn 
out  in  that  direction.  The  charge  of  the 
court  properly  covered  that  feature  of  the 
case  and  expressly  stated  that  he  was  not 
required  by  the  law  of  the  road  or. otherwise 
to  run  his  automobile  into  the  ditch;  all 
that  was  required  of  bim  was  to  turn  to  the 
right  If  it  was  practicable  to  do  so.  The 
charge  of  the  learned  trial  Judge,  tak&x  as  a 
whole,  though  a  little  long,  was  a  clear  and 
fair  presentation  of  the  case  to  the  Jury,  and 
we  discover  no  reasonable  cause  for  com- 
plaint by  defendant. 

[4]  The  further  contention  is  made  that 
the  Jury  in  arriving  at  a  verdict  resorted  to 
the  plan,  sometimes  claimed  to  be  resorted 
to  by  Juries,  of  taking  the  amount  deemed 
tttir  by  each,  dividing  the  total  thereof  by 
12,  the  number  of  Jurors,  and  reporting  the 
result  as  the  damages  awarded.  The  record 
does  not  sustain  the  point  The  affidavits 
of  the  Jurors  to  thus  Impeach  the  verdict 
were  not  admissible.    2  DunneU's  Dig.  7109;  1 


McDonald  v.  Pless,  238  U.  8.  284,  86  Svp. 
Ct.  783,  59  U  Ed.  1300. 

The  evidence  sustains  the  verdict,  and  the 
record  presents  no  grounds  for  a  new  trial, 
and  the  order  denying  defendant's  motion  for 
a  new  trial  Is  therefore  affirmed. 


BUTCH  V.  SHAVER.    (Ne.  2250S.) 
(Supreme  Court  of  Minneaota.    Oct  7,  1821.) 

(SvUabut  It  th«  Court.) 

1.  Master  aad  servaat  «=3385(lli4)— lajgrei 
enpioyi  held  eatitled  te  oompMUtioa  aa 
for  loss  of  eye. 

Where  an  employ^  sustains  a  personal  in- 
Jury  by  accident  arising  out  of  and  in  the 
course  of  her  employment  which  irrecoverably 
destroys  the  sight  of  her  right  eye,  though 
with  extra  artificial  means  she  may  have  fair 
vision,  she  is  entitled  to  compensation  aa  for 
the  loss  of  the  eye,  under  the  provisions  of 
section  8207,  O.  8.  1918,  as  amended  by  chap- 
ter 442,  Iaws  of  Mlanesota  for  1919. 

2.  Master  and  servant  «=3405 (4)— Compen- 
sable Injury  shown. 

In  this  proceeding,  under  the  Workmen's 
Compensation  Act  (Oen.  St.  1918,  if  819&- 
8230),  the  testimony  sapporta  the  finding  that 
Uie  injury  complained  of  arose  out  of  and  in 
the  course  ot  resjMndent's  employment. 

Certiorari  to  District  Court,  Hennei>ln 
County;  Frank  M.  Nye,  Judge. 

Proceeding  under  the  Workmen's  Compen- 
sation Act  by  Helen  A.  Butch  against  C.  H. 
Shaver.  The  district  court  rendered  a  Judg- 
ment allowing  compensation,  and  defendant 
brings  certforail    Affirmed. 

Cray  8c  Eaton,  of  Minneapolis,  for  relator. 
A.  A.  Tenner,  of  Minneapolis,  for  respond- 
ent 

QUIIW,  J.  Certiorari  to  review  a  Judg- 
ment of  the  district  court  of  Hennepin  coun- 
ty, decreeing  that  respondent  Is  entitled  to 
Judgment  against  relator  for  compensation 
under  the  Minnesota  Workmen's  Compensa- 
tion Act  (Laws  1913,  c.  467  [Gen.  St  1913, 
§S  8195-8230])  at  the  rate  of  $12.52  per  week 
for  100  weeks,  beginning  July  3,  1920^  with 
interest  and  (182.56  as  expenses,  and  coats 
and  disbursements. 

It  appears  that  the  respondent,  Helen  A. 
Butch,  a  married  woman  16  years  of  age,  en- 
tered into  a  contract  of  employment  with  the 
rriator  at  Minneapolis  as  a  kitchen  servant 
In  a  restaurant  which  he  iterated  at  the 
railroad  station  In  Spooner,  Wis.  Respond- 
ent's working  hours  were  from  7  o'clock  in 
the  moming  until  7  p.  m.  during  the  serving 
of  meals  upon  the  arrival  of  tralna.    Her 
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huaband  was  employed  at  tbe  same  place, 
nie  employees,  indadtng  respondent,  were 
permitted  to  nse  the  laondry  in  tbe  basnnent 
of  a  hotel  operated  by  rdator,  for  doing  their 
I)er8onaI  laundry.  For  hiK  aervioes  respond- 
ent received  $40  per  month  and  board  and 
room,  aggregating  $80  per  m<mth.  Relator 
famished  the  laundry  fully  equipped  with 
tuba,  water,  stove,  clothesline,  soap,  etc,  for 
use  by  his  employ^. 

Upon  the  trial  respondent  introdnced  tes- 
timony tending  to  show,  in  effect,  that  on 
June  26th,  while  engaged  in  tbe  coarse  of 
her  employment,  she  was  directed  by  the 
management  of  the  restaurant  to  wash  the 
dish  towds ;  that  accordingly  she  went  to  the 
laundry  in  the  basement  of  the  hotel  and 
started  to  wash  the  towds,  and  at  the  same 
time  included  some  of  the  clothes  of  herself 
and  husband;  that  when  she  had  finished 
washing  she  undertook  to  replenish  the  flre 
In  the  laundry  stove;  and  that  while  in  the 
act  of  breaking  a  stick  of  wood  for  the  flre 
a  splinter  flew  into  her  right  eye,  inflicting 
the  Injury  complained  of.  The  respondeat 
also  testified  that  she  was  required  to  and 
did  wash  dishes,  scrub  floors,  prepare  vege- 
tables, wash  dish  towels,  and  do  other  kinds 
of  work  about  the  restaurant. 

Dr.  "Wood,  an  eye  specialist,  was  the  only 
doctor  examined  upon  the  triaL  He  testlfled, 
in  effect,  that  he  first  met  and  examined  the 
respondent  on  July  2;  that  at  that  time  there 
was  a  small  wound  on  the  cornea  of  the  right 
eye,  with  marked  inflammation;  that  the 
wound  was  leaking  fluid,  and  the  lens  back  of 
the  cornea  was  opaque,  cataractons,  shutting 
off  the  complete  view  so  she  had  only  shad- 
ows in  the  eye ;  that  the  lens  was  out  of  place 
and  there  was  a  wound  in  the  lens  Itself, 
letting  the  fluid  into  the  lens,  making  it 
opaque,  a  traumatic  cataract;  that  respond- 
ent was  then  placed  in  a  hospital,  and  on 
July  8  he  removed  the  lens,  which  was  abso- 
lutely necessary;  that  respondent  had  no  vi- 
sion at  all  In  that  eye,  so  when  one  would 
shake  his  hand  In  front  of  the  eye  she  would 
see  the  shadow;  that  the  lens  shut  off  the 
light  and  vision  from  the  back  of  the  eye; 
that  whoi  he  removed  the  lens  there  was 
stiU  a  little  splinter  there  that  came  out  with 
It;  that  <«  account  of  the  absence  of  the 
I«is  she  is  unable  to  ase  the  right  eye  for  the 
purpose  of  seeing;  that  the  eye  will  not  im- 
prove at  all,  though  with  extra  artificial 
means  she  will  have  fair  vision,  but  without 
glasses  the  eye  is  practically  useless;  that 
the  traumatic  condition  is  one  of  the  common 
causes  of  such  conditiona 

The  trial  court  found  as  facts  that  the  re- 
Vondent  while  in  the  course  of  her  employ- 
ment was  engaged  in  washing  clothes  in  de- 
fendant's laundry,  and  while  in  the  act  of 
breaking  a  piece  of  kindling  to  keep  the  fire 
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alive  in  the  laundry  sto^e  a  splinter  flew  and 
strack  her  right  eye  with  great  force  and 
violence  and  penetrated  the  same,  "thus  and 
thereby  irrecoverably  destroying  the  sight 
of  plalntllTs  right  eye."  This  finding  la  sup- 
ported by  tbe  testimony. 

[1]  It  is  contended  on  behalf  of  relator  that 
respondent  ia  not  entitled  to  compensation  as 
for  the  loss  of  an  eye;  that  the  lens  does 
not  furnish  sight,  but  acconunodati<m  to  dis- 
tance ;  that  she  could  see  with  the  injured  eye 
to  some  extent  after  the  removal  of  the  lens, 
and  with  properly  fitted  glasses  would  have 
a  two-thirds  vision.  We  are  unable  to  con- 
cur with  this  proposition.  Section  8207,  Q. 
S.  1913,  as  amended  by  chapter  442,  Laws  of 
Bflnnesota  for  1919,  contains  a  schedule  of 
compaisatlon  for  injuries  sustained.  It  pro- 
vides: 

"For  the  Iosb  of  an  eye,  sixty-six  and  two- 
thirds  per  centum  of  daily  wages  during  one 
hundred  (100)  weeks.  •  •  •  In  all  caies 
of  permanent  partial  disability  fwithin  the 
foregoing  Bchednle],  it  shall  be  considered  that 
the  permanent  loss  of  the  nse  of  member  shall 
be  equivalent  to  and  draw  the  game  compensa- 
tion as  the  loss  of  that  member." 

The  foregoing  provisions  apply,  and  we 
hold  that  compensation  so  fixed  knd  deter- 
mined will  not  be  diminished  by  reason  of  the 
fact  that  the  disability  may  in  a  measure  be 
overcome  by  artificial  means. 

[2]  There  was  ample  testimony  to  support 
the   finding  that  the  injury   complained  of 
arose  out  of  and  in  the  course  of  respondent's 
employment 
Affirmed. 


ALLIANCE  HAIL  ASS'N   v.  PLATZER. 

(Supreme  Court  of  North  Dakota.     Sept.  2S, 
1921.) 

(SyUalma  fry  (k«  acurt.) 

lasurance  «=3665( l>— EvMesoe  held  to  sastala 
flndlngs  for  plaintiff  for  part  of  redef. 
In  an  action  involving  loss  sustained  mder 
a  hail  insurance  policy,  the  evidence  is  examin- 
ed, and  it  Is  held,  that  the  findings  of  the  trial 
court  have  substantial  support  in  the  evidence. 

Appeal  from  BenvlUe  County  Court; 
Crewe,  Judge. 

Action  by  the  Alliance  Hail  Association 
against  Joseph  B.  Platzer.  From  the  judg- 
ment rendered,  plaintiff  appeals.   Affirmed. 

O.  S.  Buck,  of  Jamestown,  for  aiHpellant 
B.  H.  Bradford,  of  Minot,  and  J.  O.  Bryans, 
of  Moball,  for  respondent 

CHRISTIANSON,  J.  Plaintiff  brought 
this  action  to  recover  on  a  note  executed  and 
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deUver«d  bj  tbe  defendant  to  the  plaintiff 
i&  May,  1910,  In  the  sum  of  1151.68.  Tbe 
defendant  In  his  answer  admitted  tbe  ezeca- 
tion  and  delivery  of  the  note,  and,  by  way  of 
counterclaim,  alleged  that  the  plaintiff  is  an 
Insurance  corporation  organized  under  the 
laws  of  this  state,  engaged  in  tbe  business 
of  writing  hall  Insurance;  that  tbe  note  in 
suit  was  executed  and  delivered  by  tbe  de- 
fendant to  tbe  plaintiff  as  a  iHremluni  for  an 
insurance  policy  issued  by  the  plaintiff  to  the 
defendant  wherein  it  Insured  tbe  defendant 
against  loss  or  damage  by  ball,  during  the 
year  1910,  In  the  som  of  $2,500  upon  100 
acres  of  barley,  100  acres  of  oats,  and  400 
acres  of  wheat  sown,  planted,  and  raised  on 
certain  lands  in  sections  29,  31,  32,  and  33, 
township  160  north  of  range  85  west  in  Ren- 
ville county  in  this  state;  that  the  defend- 
ant was  the  owner  of  all  crops  so  Insured 
and  that  by  said  insurance  policy  tbe  plain- 
tiff promised  and  agreed  to  pay  the  defend- 
ant all  damages  occasioned  to  such  crops  by 
hall  during  the  year  1910,  not  exceeding  the 
sum  of  $8  per  acre ;  that  on  or  about  tbe  lat 
day  of  August,  1910,  and  while  said  policy  of 
Insurance  was  still  In  force,  all  of  said  crops 
heretofore  mentioned  were  damaged  and 
partly  destroyed  by  ball ;  that  by  reason  of 
such  destruction  tbe  defendant  was  damaged 
In  tbe  suitf  of  $1,000 ;  that  defendant  has  ful- 
filled all  of  the  condltlims  of  tbe  insurance 
policy  on  bis  part  required  to  be  kept  and 
performed  and  gave  plaintiff  due  notice  and 
proof  of  such  loss ;  that,  although  said  plain- 
tiff examined  such  loss,  it  failed,  refused, 
and  neglected  to  pay  tbe  defendant  tberefor. 
Tbe  plaintiff  Interposed  a  reply,  wherein  It 
alleged  tbat  upon  notification  of  tbe  loss  It 
sent  its  adjuster,  who,  on  or  about  August 
19,  1910,  adjusted  the  loss  at  $66,  and  tbat 
said  amount  was  credited  upon  the  note.  In 
tbe  reply  it  it  farther  alleged  that,  Inasmndi 
as  the  defendant  did  not  notify  tbe  secretary 
of  tbe  plaintiff  association  that  he  was  dl»- 
satlsfled  with  the  adjustment  and  demanded 
a  readjustment,  the  adjustment  so  made  be- 
came binding  upon  blm  by  virtue  of  the  pro- 
visions of  tbe  by-lawd  of  the  association. 
The  cause  came  on  for  trial  upon  the  issues 
franred  by  these  pleadings.  At  the  conclu- 
sion of  all  of  tbe  testimony  both  parties  mov- 
ed for  directed  verdicts.  The  court  thereup- 
on discharged  tbe  jury  and  made  findings  of 
fart  in  favor  of  the  defendant  and  against 
the  plaintiff.  The  court  found  that  defend- 
ant bad  been  domaged  in  tbe  sum  of  $1,000 
and  ordered  Judgment  in  Us  favor  for  tbat 
amount.  Tbe  plaintiff  has  appealed  from  the 
judgment  entered  upon  such  findings. 

Tbe  only  question  argued  on  this  appeal 
relates  to  the  sufficiency  of  the  evidence  sub- 


mitted by  the  defendant  as  to  the  amoont  of 
damages  sustained.  A  careful  consideration 
of  the  evidence  leads  us  to  tbe  conclusion 
that  there  is  substantial  evidence  tn  support 
of  tbe  findings  of  the  trial  court.  It  la  true 
the  defendant  admitted  that  he  did  not  re- 
member tbe  value  per  bushel  of  the  grain  at 
and  prior  to  the  time  of  tbe  hailstorm,  but 
in  answer  to  tbe  last  questions  asked  him  he 
testified  positively  that  the  crop  destroyed 
was  worth  at  least  $8  per  acre.  He  also  tes- 
tified that  up  to  the  time  of  the  hailstorm  the 
crops  looked  good  ;  tbat  be  threshed  only  175 
bushels  of  wheat ;  and  that  prior  to  tbe  hail- 
storm he  figured  tbe  wbeat  was  good  for  10 
busbels  to  tbe  acre.  ESsewbere  be  testified 
tbat  be  originally  estimated  bis  loss  at 
about  90  per  cent,  but  on  sending  In  a  report 
of  the  loss  put  in  a  claim  wherein  the  loss 
was  stated  to  be  in  amounts  ranging  from  40 
per  cent  on  flax  and  barley  to  80  per  cent  on 
wbeat 

Plaintiff  attempts  to  demonstrate  Oiat  de- 
fendant's loss,  according  to  his  own  testimo- 
ny, could  not  have  been  as  much  as  the 
court  allowed.  This  Is  based  upon  taking; 
tbe  number  of  bushels  of  grain  which  tbe 
defendant  later  threshed  and  the  percent- 
age as  stated  in  the  notice  of  loss  on  the 
other.  This  was  doubtless  an  argument 
to  be  used  in  considering  defendant's  tes- 
timony. But  it  was  for  tbe  trial  court  to 
pass  upon  the  testimony,  and,  as  already  stat- 
ed, tbe  very  last  testimony  of  the  defendant 
upon  tbe  subject  contained  In  tbe  record  was 
to  the  effect  that  tbe  crop  destroyed  was 
worth  at  least  $8  per  acre,  and  according  to 
this  testimony,  if  he  sustained  the  percent- 
age of  loss  stated,  both  in  bis  testimony  and 
In  the  notice  of  loss  submitted  to  the  com- 
pany be  sustained  a  greater  loss  than  tbat 
allowed  by  the  trial  coort  In  this  connec- 
tion, It  should  be  stated  tbat  the  testimony 
of  tbe  defendant  as  to  tbe  anmunt  of  the  loss 
is  imdisputed.  The  plaintiff  did  not  see  fit 
to  put  In  any  testimony  whatever  tending  to 
contradict  the  defendant's  testimony  on  this 
point  Ordinarily,  an  owner  is  competent  to 
testify  to  tbe  value  of  bis  own  property,  and 
upon  the  record  before  us  we  cannot  say  that 
the  findings  of  tbe  trial  court  as  to  the 
amount  of  damages  sustained  by  the  defend- 
ant is  not  supported  by  substantial  evidence. 

It  follows  from  what  has  been  said  that 
the  judgment  appealed  from  must  be  af- 
firmed. 

It  Is' so  ordered. 

BRONSON,  ROBINSON,  and  BIRDZELL, 
JJ.,  concur. 

GRACE,  C  7.,  being  disqualified,  did  not 

participate. 
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MARTIN  V.  LUDOWESE,  Police  Magistrate. 

(Supreme  Court  of  North  Dakota.     Sept  20, 
1921.) 

(Svttatut.i]/  the   Court.) 

Cortlorwl  «s>4— Will  not  11*  where  maghtratt 
U  aetlag  within  statutory  authority  and  oth- 
er renedy  is  available. 
Where  a   Diagi^trate  is  acting  within  his 

statutory  authority  and  there  exists  otherwise 

a  remedy  availaUe,  a  writ  of  certiorari  will  not 

issue. 


Appeal    from    District 
County;  Moellring,  Judge. 

Action  by  O.  O.  Martin  against  N.  B.  lAid- 
owese.  Police  Magistrate  of  WUltston,  N.  D. 
From  an  order  of  the  district  court  vacating 
an  order  of  the  magistrate,  and  denying  a 
writ  of  certiorari,  plaintiff  appeals.  Order 
affirmed,  with  costs. 

Flsk  &  Shafer,  of  Willlston,  for  appellant 
Ivaa  Y.  Metzger,  of  Willlston,  for  respond- 
eot 
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L.  1913);  that  It  was  made  dear  to  the 
magistrate  before  he  acted  that  the  appel- 
lant claimed  no  damages  under  the  prorlslona 
of  the  act  concerning  trespassing  of  anl- 
mals  which  alone  provides  for  famishing 
such  undertaking  (section  8S00  et  seq.,  0.  L. 
1913) ;  that  the  newspaper  advertisement  pro- 
vided for  estrays  served  as  notice  ooncem- 
Inp  estrays  alone. 

We  are  of  the  opinion  tliat  the  findings 
and  order  of  the  trial  court  are  proper. 
Upon  the  Issue  Involved,  it  would  serve  no 
useful  purpose  to  discuss  the  relative  uses 
and  purposes  of  the  statutes  upon  estrays 
and  trespassinp;  of  animals.  In  the  affida- 
vit of  the  appellant  for  a  writ  of  certiorari 
It  is  alleged  that  the  appellant  found  and 
took  upon  his  premises  the  horsea  Although 
be  published  notice  as  if  such  horses  were 
estrays  only,  still  be  might  otherwise  con- 
tend that  such  horses  were  trespassing  ani- 
mals under  the  provisions  of  section  8500  et 
seq.,  C.  Ij.  1818.  The  ordor  Is  affirmed  with 
costs. 


Court,    Williams 


BRONSON,  J.  The  appellant,  on  April  6, 
1921,  found  upon  his  premises  and  within  the 
vicinity  of  his  residence  ten  head  of  horses. 
He  took  them  as  estrays,  and  within  two  days 
thereafter  published  a  notice  under  the  es- 
tray  law.  Section  2668,  a  U  1913.  On  AprU 
11,  1921,  the  appellant  and  one  Egge,  the 
owner  of  the  horses,  appeared  before  the  re- 
spondant,  who  Is  a  police  magistrate  In  Wil- 
llston. Over  the  objection  of  the  appellant, 
questioning  the  jurisdiction  of  the  ma^strate, 
Egge  ofl^ered  an  undertaking  for  the  payment 
of  all  costs  and  expenses  that  might  be 
awarded  to  appellant  and  all  damages  sus- 
tained through  trespass  of  the  horsee,  pur- 
suant to  section  8503,  C.  L.  1913,  relating  to 
trespassing  animals.  The  magistrate  ai^rov- 
ed  the  undertaking  and  ordered  the  Inunedl- 
«te  delivery  of  the  horses  by  appellant  to 
Egge.  Thereupon  the  appellant  secured  an 
order  requiring  the  respondent  to  certify 
fully  to  the  district  court  all  proceedings 
had  and  to  temporarily  refrain  from  execut- 
ing the  order  made  for  delivery  of  the  hors- 
es. Upon  the  hearing  of  the  order  the  dis- 
trict court  found  that  the  statutory  authority 
of  the  magistrate  was  confined  to  the  approv- 
al or  disapproval  of  the  security  oCTered  with- 
out any  right  to  try  an  issue  as  to  whether 
the  horses  were  held  for  trespass  or  as  es- 
trays and  that  the  applicant  (the  appellant 
herein)  bad  his  remedy  in  tlie  courts  to  ful- 
ly protect  his  rights.  The  order  issued  was 
vacated  and  a  writ  of  certiorari  denied. 
The  appellant  has  appealed  therefrom.  He 
contends  that  the  magistrate  was  without 
authority  to  approve  the  undertaking  for 
the  reason  that  the  horses  were  taken  un- 
der the  estray  law  (section  3637  et  seq.,  C. 


ROBINSON,  O.  J.,  and  BRONSON.  BIRI>- 
ZELIi,  and  CHRISTIAJSSON,  JJ..  concur. 
ORAOB,  J.,  concurs  in  the  result. 


COHN  V.  WYNGARDEN. 

(Supreme  Court  of  North  Dakota.    Sept  20, 
1921.) 

(Byllabiu  ty  the  Court.) 

App«al  and  error  «=>I03I(I),   1170(1)— New 
trial   «=»55— Prejudicial   error   not   presum- 
ed;   error  disregarded  unless  affeotlng  sub- 
stantial rights;   mIeooRduet  of  Jsror  must  bo 
objeeted  to  at  trial. 
This  Is  an  action  for  a  grave  assault  and 
battery.'   Defendant  appeals  from  a  judgment 
for  $1,500,  with  interest  and  costs.    WtiUe  he 
alleges  error  in  the  conduct  of  a  juror  and 
in  the  charge  of  the  trial  court,  he  does  not 
bring   any   evidence    before    the   court     The 
verdict  and  the  judgment  la  presumed  to  be  in 
all  respects  just  and  righteous.     As  the  Code 
provides,  the  court  must  in  every  stage  of  an 
action   disregard   any  error  or  defect  in  the 
pleadings   or  proceedings  which  does   not   af- 
fect the  substantial  rights  of  the  adverse  party, 
and  no  judgment  shall  be  reversed  or  affected 
by  reason  of  such  error  or  defect 

Appeal  from  District  Ck>nrt,  Kidder  Coun- 
ty;  J.  A.  Coffey,  Judge. 

Action  by  Reuben  Cobn  against  Nick  Wyn> 
garden  for  assault  and  battery,  and  from  a 
judgment  for  plaintiff  and  an  order  denying 
a  new  trial,  the  defendant  appeals  Affirmed. 
B.  T.  Burke,  of  Bismarck,  for  appellant 
Knauf  &  ICnauf,  of  Jamestown,  for  re- 
si>ondent 
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ROBINSON,  a  J.  This  Is  an  action  for  a 
grave  assault  and  battery.  Defendant  ap- 
peals from  a  Judgment  for  $1,500,  with  inter- 
est and  costs,  and  from  an  order  denying  a 
motion  for  a  new  triaL  The  motion  Is  based 
on  alleged  errors  in  the  charge  of  the  court 
to  the  jury  and  on  alleged  misconduct  of  a 
Juror.  The  charge  is  that  pending  the  trial 
defendant  and  his  witness  slept  in  the  same 
l>ed  and  in  a  room  occupied  by  a  Juror,  and 
that  during  the  night  the  Juror  heard  de- 
fendant talk  in  whispering  tones  to  his  wit- 
ness  concerning  the  testimony  he  should  give. 
The  Juror  makes  affldavit  that  he  was  not 
influenced  by  the  conversation  and  did  not 
disclose  it  to  any  other  Juror  until  they  had 
agreed  on  the  verdict  The  Juror  made  affi- 
davit thus: 

"I  heard  Wyngarden  talk  to  witness  and  tell 
him  to  testify  that  he  did  not  see  him  kick 
Gohn,  bnt  that  he  bad  tamed  to  mind  his  hors- 
es, or  words  to  that  effect.  I  decided  the  case 
on  the  evidence  and  never  told  any  one  of  the 
occurrence  till  the  verdict  was  signed." 

The  motion  tor  a  new  trial  waa  not  made 
on  a  statement  of  the  case  nor  on  the  minutes 
of  the  conrt.  There  was  no  evidence  sub- 
mitted, only  depositions  taken  by  the  plain- 
tiff in  regard  to  his  injuries  and  the  time  he 
was  unaUe  to  work.  There  Is  the  deposi- 
tion of  his  doctor  in  Chicago  showing  that 
for  two  or  three  months  the  doctor  treated 
him  for  a  fractured  rib.  The  doctor's  charge 
was  $2S0;  the  hospital  charge,  $57.  For 
aught  that  appears  from  the  record,  it  may 
have  been  clearly  proven  that  defendant 
committed  a  brutal  assault  and  battery  on 
the  plaintiff  and  that  the  damage  was  much 
greater  than  the  verdict.  The  presumptions 
are  all  in  favor  of  the  Judgment.  The  pur- 
pose of  the  law  is  to  administer  Justice  be- 
tween man  and  man  and  not  to  pile  up  a 
nice  technical  syston  of  practice.  -By  the 
Oode  trivial  defects  of  procedure  must  be 
disregarded,  '^he  court  shall,  in  evwy  stage 
of  the  action,  disregard  any  error  or  defect 
in  the  pleadings  or  proceedings  which  do  not 
affect  the  substantial  rights  of  the  adverse 
party;  and  no  Judgment  shall  be  reversed 
or  affected  by  reason  of  such  error  or  de- 
fect" Code,  t  7485.  If  the  defendant  had 
no  defense  on  the  merits,  then  his  rights 
WOTe  not  affected  by  any  of  the  matters  al- 
leged as  error.  If  he  had  a  defense,  there 
was  no  way  of  proving  it  without  producing 
the  evidence.  The  presumption  is  that  If 
produced  the  evidence  would  be  adverse  to 
Um.    Code,  |  7936.    Allowing  full  force  and 


effect  to  the  alleged  errors,  there  Is  no  show- 
ing that  the  Judgment  is  not  In  all  respecti 
Just  and  righteous  beyond  a  question  or  a 
peradventure.  If  it  be  true,  whldi  it  Is  not, 
that  one  of  the  Jurors  was  prejadloed  by 
accidentally  overhearing  defendant  drilling 
his  witness.  It  was  no  fault  of  the  plaintifl; 
and  defendant  knew  of  the  occurrence  long 
before  the  close  of  the  trial  and  he  did  not 
object  to  the  Juror.  One  who  consents  to  ao 
act  is  not  wronged  by  It  Code,  |  7249.  Ac- 
quiesence  In  an  error  takes  away  the  right 
of  objecting  to  it  Code,  |  7250.  No  one  can 
take  advantage  of  his  own  wrong.  Code,  | 
7251.  No  one  should  suffer  by  the  act  of  a» 
other.  Code,  |  7254. 
Judgment  affirmed. 

BIKDZBLL  and  GRACE,  JT„  concar. 

CHRISTIANSON,  X  (concurring  special 
ly).  I  concur  in  an  affirmance  of  the  Jndg 
ment  and  of  the  order  denying  a  new  trial 

Appellant  contends  that  the  Judgment  and 
order  should  be  reversed,  and  a  new  trial 
awarded  him  on  account  of:  (1)  Mlscondnd 
of  the  Jury;  and  (2)  erroneous  instructions 

1.  The  only  basis  for  the  first  groond  art 
affidavits  made  by  Jurors  and  an  affidavit 
of  defendant's  counsel  as  to  statanents  al 
leged  to  have  been  made  to  him  by  a  Juror 
There  is  no  contention  that  one  or  more  ot 
the  Jurors  were  induced  to  assent  to  the  ver 
diet  by  a  resort  to  the  determination  ot 
chance,  and  under  our  statute  It  is  only  li 
such  case  that  the  verdict  of  a  Juror  may  bt 
impeached  by  the  affidavit  of  Jurors.  Set 
subdivision  2,  i  7660,  O.  h.  1913.  Not  onlj 
does  that  seem  to  be  the  plain  meaning  of  out 
statute,  but  that  was  the  interpretation  plac 
ed  thereon  by  this  court  in  Johnson  T.  Seel 
26  N.  D.  299,  144  N.  W.  237. 

2.  In  this  case  defendant  made  a  motlot 
for  a  new  trial.  In  such  motion  no  complaint 
was  made  of  the  court's  instmctlon  to  thi 
Jury.  In  other  words,  error  in  the  Instrao 
tions  was  not  assigned  as  a  ground  for  • 
new  trial.  This  being  so,  the  error.  If  any 
will  be  deemed  waived,  and  cannot  be  as 
serted  In  this  court  State  r.  Glass,  29  N 
D.  620,  151  N.  W.  229. 

While  I  Relieve  that  the  two  decisions  dt 
ed  above  are  determinative  of  the  question* 
raised  on  this  appeal,  I  deem  it  proper  te 
say  that,  upon  the  record  before  ns,  it  could 
In  no  event  be  said  that  the  defendant  wat 
denied  a  fair  trial. 

BRONSON,  J.,  concurs. 
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Criminal  law  ^sl  182— Rafosal  to  exclude  ]tt. 

rors  who  admitted  having  opinions  as  to  d»- 

fendanfs  guilt  affirmed  by  divided  court. 

In  a  prosecution  for  rape,  court's  refusal 

to  excuse,  on  challenge  for  cause,  jurors  who 

admitted  on  examination  before  acceptance  that 

thej  had  an  opinion  as  to  defendant's  guilt  from 

reading  newspaper  accounts  of  previous  trial, 

and  that  It  would  take  some  evidence  to  remove 

■uch  opinions,  affirmed  by  divided  court. 

Error  to  Circuit  Court,  Oakland  County; 
Kleber  P.  Bockwell,  Judge. 

Robert  Gamer  was  convicted  of  assault 
wltb  Intent  to  conunit  the  crime  of  rape, 
and  be  brings  error.  Affirmed  by  divided 
court 

Argued  before  STEERB,  C.  J.,  and 
MOOKE,  ■ftlEST,  FELLOWS,  STONE, 
OIARK,  BIRD,  and  SHARPB,  JJ. 

Charles  S.  Matthews  and  Peltcm  &  McGee, 
all  of  Pontiac,  for  appellant 

Olen  G.  GiUesple,  Sp.  Pros.  Atty.,  and  A. 
rioyd  Blakeslee,  Pros.  Atty.,  botb  of  Pontiac 
for  the  People. 

SHARPS,  J.  On  the  first  trial  of  this  case 
defendant  was  convicted  of  tbe  crime  of  rape 
on  a  female  under  the  age  of  16  years.  A 
reversal  was  had  in  this  court,  and  a  new 
trial  ordered.  People  v.  Garner,  211  Mich. 
44,  178  N.  W.  75.  A  new  trial  has  been  had, 
and  the  defendant  found  guilty  of  assault 
wltb  Intent  to  commit  the  crime  of  rape. 
The  case  is  again  before  us  for  review  on 
writ  of  error. 

The  assignments  are  grouped  in  the  discus- 
sion of  counsel  undpr  the  following  headings: 
(1)  Errors  In  the  selection  of  the  Jury.  (2) 
Denial  of  the  motion  for  a  change  of  venue. 
(3)  Errors  in  the  admission  and  rejection  of 
testimony. 

I.  The  itroceedinga  Incident  to  obtaining 
a  Jury  occupy  more  than  300  pages  of  tho 
printed  record.  Defendant's  counsel  exercised 
all  their  peremptory  challenges.  It  Is  Insist- 
ed that  six  Jurors  who  sat  upon  the  panel 
should  have  been  excused  on  defendant's 
challenge  for  cause,  and  that  the  challenge 
to  several  others,  who  were  afterwards  ex- 
cused peremptorily  by  the  defendant,  should 
have  been  sustained.  In  order  to  determine 
the  competency  of  a  Juror,  It  Is  necessary 
to  consider  all  the  questions  put  to  and  an- 
swered by  him.  We  do  not  determine  the 
weight  to  be  given  to  the  testimony  of  a  wit- 
ness from  detached  questions  and  answers. 
We  cannot  within  the  limits  of  an  opinion, 
set  forth  the  examination  of  all  these  Jurors, 
but  we  quote  substantially  in  full  that  of 
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the  first  two  of  them,  to  whldi  reference  Is 
made  in  defendant's  brief,  and  which  are, 
we  think,  fairly  illustrative  of  them  all. 
Among  the  six  was  Fred  Skinner.  Be  waa 
called  while  one  of  defendant's  counsel  was 
examining  the  Jury,  and  In  answer  to  ques- 
tions put  by  him  said: 


(No.  130.) 
Oct.  &,  1921.) 


"Q.  Now,  based  on  what  yon  have  heard  of 
the  case,  did  you  form  any  opinion  as  to  the 
guilt  or  innocence  of  this  respondent?  A.  Tcs; 
I  might  say  that  I  have. 

"Q.  Such  an  opinion  as  wonld  require  evi- 
dence to  remove?  A.  It  would  depend  on 
whether  I  heard  any  evidence  to  convict  him. 

"Q.  Well,  take  it  now,  as  the  ease  stands; 
I  think  you  said  at  the  time  yon  heard  it  tallied 
of  you  formed  an  opinion  as  to  the  guilt  or  in- 
nocence of  this  respondent?    A.  Tes,  sir. 

"Mr.  Iiynch:  Tour  answer  was,  Tes'?  A.  Yes, 
sir. 

"Q.  Have  you  thrft  same  opinion  now?  A. 
Yes,  sir. 

"Q.  Is  that  such  an  opinion  as  wonld  require 
some  evidence  to  be  offered  to  change  It? 
A.  It  would. 

"Q.  Now  in  the  talk  that  yon  hArd  at  the 
time  of  the  trial,  you  knew  the  parties  who 
were  talking  about  it?  A.  Yes,  sir.  It  was 
talked  of  quite  freely  In  my  neighborhood,  and 
opinions  were  rather  freely  expressed  as  to 
the  guilt  or  innocence  of  the  respondent. 

"Q.  Do  you  know  or  did  you  learn  the  source 
of  the  information  of  the  parties  who  were 
talking;  doing  the  talking?  A.  Well,  they  just 
read  it  from  the  newspapers;  tbey  read  it  from 
the  newspapers  and  were  at  the  trial. 

"Q.  Did  you  know  that  part  of  the  testimony 
was  reported  from  day  to  day  In  the  Press- 
Gazette?    A.  I  didn't  take  the  paper. 

"Q.  No;  but  from  the  talk  that  you  heard  in 
your  neighborhood?     A.  Yes,  sir. 

"Q.  And  as  you  sit  here  In  court  approaching 
the  trial  of  this  case,  yon  have  In  mind  that 
opinion  that  you  formed  when  you  heard  the 
case  talked  of  at  the  former  trial?    A.  Yes,  sir. 

"Q.  Your  answer  is,  'Yes,  sir"?    A.  Yes,  sir. 

"Q.  And  It  would  be  necessary  for  some  one 
to  offer  some  evidence  to  change  or  modify  that 
opinion,  would  it  not?  A.  1  would  want  to  hear 
something  to  convince  me'  before — 

"Q.  Whatever  that  opinion  is  that  yon  have. 
It  would  require  some  proof  to  be  offered  one 
way  or  the  other  to  change  It,  would  It  not? 
A.  Well,  I  might  say  yes. 

"Q.  Yes?     A.  Yes. 

"Mr.  McGee:  Now  I  diallenge  this  Juror  for 
cause.  ' 

"The  Court:  Is  your  opinion  of  such  a  fixed 
character  that  you  cannot  give  Mr.  Garner  the 
benefit  of  the  presumption  of  Innocence  and 
render  a  verdict  based  on  the  law  and  the  evi- 
dence as  you  hear  It  in  open  court?  A.  I  would 
not  want  to  say  it  was  as  firm  as  that 

"Q.  In  other  words,  would  you  look  upon  him 
as  being  innocent,  and  not  be  Influenced  by  any- 
thing you  may  have  heard  in  the  past?  A.  Yea, 
sir. 


After  several  other  Jurors  had  been  ex- 
amined, Mr.  Skinner  was  intarogated  by  tiie 
prosecuting  attorney  as  follows: 
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"I  live  In  Highland  township  and  am  not  ac- 
quainted with  Robert  Gamer,  and  do  not  know 
any  of  his  friends  or  relatives. 

"Q.  Now  in  answer  to  Mr.  McOee'a  question, 
I  think  you  said  you  read  something  about  the 
case?  A.  I  don't  recall  reading  it;  I  don't  re- 
call reading  anything  in  regard  to  the  trial,  only 
a  notice  of  the  trial.  I  heard  the  case  dis- 
cussed at  the  time  of  the  former  trial. 

"Q.  Have  you  any  personal  knowledge  of  the 
facts  of  the  case?  A.  No,  sir.  I  never  talk- 
ed with  any  one  who  claimed  to  have  personal 
knowledge  of  the  facta.  So  the  opinion  or  im- 
pression that  I  formed  are  based  on  what  I 
heard  and  read  and  heard  discussed,  and  those 
discussions  grew  out  of  the  newspaper  reports 
of  the  trial.  I  think  I  could  lay  aside  the 
opinion  that  I  have  and  decide  this  case  solely 
upon  the  evidence  given  in  open  court,  without 
reference  to  my  previously  formed  opinion,  and 
without  reference  to  anything  I  heard  or  read 
in  the  past.  The  opinion  I  have  would  not  pre- 
vent me  from  giving  the  respondent  the  benefit 
of  a  presumption  of  innocence  in  his  favor 
through  the  course  of  the  trial.  I  feel  I  could 
sit  here  and  render  a  fair  and  impartial  verdict 
based  solgiy  upon  the  law  and  the  evidence, 
regardless  of  what  I  may  have  read  about  the 
case  in  the  past.  I  know  of  no  reason  why  I 
could  not  serve  as  a  juror  and  render  a  fair 
and  impartial  verdict  based  on  the  law  and  the 
evidence.  I  think  I  could  start  upon  the  trial 
with  the  presumption  that  the  respondent  is  in- 
nocent in  my  mind,  and  retain  it  until  removed 
from  my  mind  by  the  evidence  offered  here  in 
open  court" 

Some  time  later  lie  was  further  examin- 
ed by  the  prosecnting  attorney  as  follows: 

"Q.  In  answer  to  our  question  last  week,  I 
think  you  said  you  had  some  sort  of  an  opin- 
ion.    Is  that  correct?     A.  Yes,  air. 

"Q.  Is  that  opinion  of  a  definite  nature?  A. 
No,  sir. 

"Q.  Is  it  sufficient  so  that  it  amounts  to  a 
settled  conviction?  A.  No,  sir.  I  do  not  re- 
call reading  anything  about  the  case  and  have 
not  heard  anything  about  it  since  the  former 
trial  other  than  that  the  case  was  called  for 
trial  again.  I  have  no  definite  recollection  of 
the  facts  upon  which  my  opinion  of  a  year  ago 
was  based, 

"Q.  Is  that  opinion  sufficiently  fixed  in  char- 
acter so  that  it  would  leave  a  bias  in  your  mind 
that  would  preclude  you  from  giving  the  defend- 
ant the  presumption  of  innocence  as  the  court 
has  instructed  you  that  surrounds  the  respond- 
ent throughout  the  trial?  A.  No,  sir.  I  be- 
lieve I  could  lay  aside  that  impression  and  de- 
cide the  case  wholly  upon  the  evidence  given 
here  in  open  court  without  any  reference  to 
any  opinion  that  I  had  previously  formed.  - 

"Q.  Is  that  impression  which  you  formed  suf- 
ficient so  as  to  embarrass  you  or  prevent  yon 
from  giving  this  respondent  the  presumption 
of  innocence  in  his  favor  throughout  the  trial? 
A.  No,  sir. 

"Q.  And  do  you  feel  that  you  could  enter  up- 
on the  trial  of  this  case  with  your  mind  open, 
bearing  in  mind  that  under  the  law  the  respond*- 
ent  is  presumed  to  be  Innocent  of  the  crime 
until  his  guilt  actually  has  been  established  be- 
yond a  reasonable  doubt,  and  render  a  fair  and 
impartial  verdict  based  solely  upon  the  law 
and  evidence?    A.  Yes,  sir." 


Later,  he  was  questioned  by  the  trial  judge 
as  follows: 

"Q.  Ifo  I  understand  from  what  you  have 
read  about  the  case  that  you  have  formed  and 
expressed  some  opinion  as  to  the  merits  of  the 
case?  A.  I  never  read  anything  about  it;  I 
take  the  Pontiac  paper  but  I  do  not  recall  read- 
ing it;  possibly  I  might  have  noticed  that  he 
was  on  trial  or  something  of  that  lund. 

"Q.  But  if  you  have  read  anything  about  it 
you  have  forgotten  it?    A.  Yes,  sir. 

"Q.  Have  you  heard  any  comments  about  the 
case  or  any  discussion  at  any  time  in  the  past, 
as  far  as  you  can  rec^  that  would  influence 
you  in  any  way  in  the  trial  of  this  case?  A. 
No,  sir.  At  this  time  I  have  no  bias  or  preju- 
dice or  opinion  whatever  with  reference  to  the 
matter.  I  don't  think  I  have  any  opinion  one 
way  or  the  other,  and  I  feel  that  I  could  enter 
upon  the  trial  of  the  case  and  give  the  respond- 
ent the  benefit  of  a  presumption  of  innocence 
that  the  law  allows  that  attends  him  during  the 
entire  trial." 

Juror  M.  B.  Stenton  was  first  examined  by 
one  of  defendant'?  counsel.  He  said  be  had 
read  what  appeared  in  the  paper  at  the  time 
of  the  arrest  He  had  heard  It  talked  of  at 
different  times  and  had  heard  people  express 
opinions  as  to  the  guilt  or  innocence  of  the 
defendant.    He  further  said: 

"Q.  Did  yon  take  any  part  in  the  Ulk?  A. 
In  the  arguments,  you  mean,  or  the  conversa- 
tion? 

"Q.  Yes.  A.  Oh,  I  have  talked  back  and 
forth  the  same  as  the  rest  of  them  did. 

"Q.  From  what  you  have  heard  of  the  case 
and  from  what  you  read  about  it,  did  you  form 
any  opinion  as  to  the  guilt  or  innocence  of  this 
respondent?  A.  Oh,  I  cannot  say  that  I  have 
any  strong  opinion. 

"Q.  Well,  at  the  time  you  heard  opinions 
expressed  and  heard  the  case  talked  about  at 
that  time  did  you  form  any  opinion  as  to  guilt 
or  innocence  of  the  respondent?  A.  Well,  I 
might  say  I  did;  I  thought  it  was  funny  thing. 

"Q.  And  was  that  such  an  opinion  at  that 
time  that  would  require  some  evidence  to  re- 
move? A.  Why,  sure;  I  would  have  to  have 
evidence  to  remove  it 

"Q.  Have  you  such  an  opinion  now  as  would 
require  evidence  to  remove?  A.  Well,  I  can- 
not say  reaUy.  I  would  have  to  hear  both  sides. 
I  am  not  biased  in  my  mind;  I  could  give  a  man 
a  square  deal,  I  guess,  if  tried  before  me. 

"Q.  Then,  at  the  outset  of  the  case,  having 
heard  of  it  and  formed  an  opinion — expressed 
an  opinion— whether  or  not  it  would  require 
some  evidence  to  change  the  opinion  that  you 
have?  A.  Yon  mean  evidence  to  change  my 
mind?  I  could  listen  to  the  evidence,  and  if 
I  thought  it  was  right  I  would  change  my  mind. 

"Q.  But  it  would  require  some  evidence  to  do 
that?  A.  Yes;  it  would  require  some  evidence 
to  change  it  at  the  present  time. 

"Q.  In  other  words,  your  opinion  is  definite? 
A.  All  set;  yes. 

"Q.  And  of  a  positive  nature  which  would  re- 
quire some  evidence  to  change  it?  A.  Yes, 
sir. 

"Mr.  McGee:  I  diallenge  this  juror  for  cause. 

"The  Court:  Assuming  that  the  court  should 
advise  you,  which  he  will,  that  this  man  is  pre- 
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sametl  to  be  Innocent,  and  that  it  la  not  necea- 
sary  for  him  to  establish  his  innocence,  bat  it 
is  necessary  for  the  people  to  establish  his 
guilt;  in  other  words,  you  start  in  upon  this 
trial  with  the  presumption  of  his  innocence, 
now,  with  those  instructions  the  court  will  give 
you,  provided  yon  are  permitted  to  sit  as  a 
juror  in  this  case;  now  do  yon  say  at  this  time 
that  your  opinion  is  of  auch  a  fixed  character 
that  you  cannot  give  the  respondent  the  bene- 
fit of  a  presumption  of  Innocence  and  try  the 
case  wholly  and  solely  upon  the  evidence  that 
will  be  submitted  to  you  in  open  court;  could 
yon  not  do  that?    A.  I  could  do  that;   yea. 

"The  Court:  I  will  overrule  the  motion. 
(Exception.) 

"The  Court:  I  will  ask  you  another  question. 
You  would  not  feel  that  impression  Oiat  you 
have  at  this  time  is  of  such  a  fixed  diaracter 
that  yon  cannot  look  upon  this  respondent  as 
being  innocent?  A.  It  could  be  changed;  yes; 
my  opinion  could. 

"The  Court:  I  will  overrule  the  challenge. 

"Mr.  McOee:  It  wotild  require  some  evidence 
to  change  that  opinion  though,  wouldn't  it? 
A.  Yes., 

"Q.  And  as  you  look  upon  the  respondent  in 
this  court,  it  would  require  some  evidence  to 
change  the  opinion  you  hold  as  to  his  guilt  or 
innocence?    A.  Yes,  sir. 

"Mr.  McOee:  I  now  renew  the  challenge. 

"The   Court:  Same  ruling.     (Exception.)" 

Later,  when  examined  b7  the  prosecuting 
attorney,  he  said: 

"I  have  lived  in  Highland  township  six  and 
a  half  years,  and  formerly  lived  in  Detroit. 
My  family  consists  of  a  wife  and  six  children. 

"Q.  Now,  in  answer  to  Mr.  McGee's  question, 
I  think  you  said  you  had  formed  some  sort  of 
an  opinion  about  the  case?  A.  Well,  I  formed 
a  slight  opinion;  yes. 

"Q.  Have  you  any  personal  knowledge  of  the 
facts  in  this  case? '  A.  No,  sir. 

"Q.  You  know  nothing  at  all  regarding  what 
the  facts  are  or  what  the  testimony  was  at  the 
former  trial?  A.  No,  sir.  I  have  never  tallo- 
ed  with  any  one  who  claimed  to  have  any  per- 
sonal knowledge  of  the  facts.    The  impression 


mind  what  people  said  about  the  case?  A.  I 
heard  the  remark  said  that  this  man— 

"Mr.  Lynch:  We  object  to  that 

"Mr.  Gillespie:  That  would  not  be  proper. 

"Q.  As  far  as  you  can  recall  now,  have  you 
in  your  mind  any  present  recollection  of  the 
facts  upon  which  you  based  that  opinion?  A. 
No. 

"Q.  Yon  could  not  go  back  now  and  recall  what 
you  heard  about  the  case  a  year  ago?    A.  No. 

"Q.  Now,  do  you  honestly  and  conscientiously 
believe  you  could  hear  the  testimony  in  this  case 
as  an  impartial  juror  and  give  an  impartial 
verdict  without  reference  to  any  previous  im- 
pression or  opinion  that  yon  have  formed?  A. 
Yes,  sir. 

"Q.  You  believe  you  could  lay  aside  that  im- 
pression and  decide  the  ease  solely  upon  the 
evidence  given  in  open  court  here?    A.  Yes,  sir. 

"Q.  And  is  that  impression  that  you  formed 
BUdk  as  might  tend  to  embarraaa  you  or  prevent 
you  in  giving  the  respondent  the  presumption 
of  innocence  in  his  favor  throughout  the  trial? 
A.  Not  a  particle. 

"Q.  Would  you  feel  that  you  could  enter  upon 
the  trial  of  this  case  with  your  mind  open,  bear- 
ing in  mind  that  under  the  law  the  respondent 
is  presumed  to  be  innocent  until  his  guilt  has 
been  established  beyond  a  reasonable  doubt, 
and  give  him  a  fair  and  impartial  trial  based 
solely  upon  the  law  and  the  evidence  given  in 
open  court?    A.  Yes,  sir. 

"Q.  Do  you  know  of  any  reason  at  all  why 
you  could  not  sit  here  as  a  juror  and  render  a 
fair  and  impartial  verdict  based  on  the  law  and 
the  evidende?   A.  No,  sir." 

Finally,  and  apparently  a  short  time  before 
the  Jury  were  sworn,  be  was  asked  by  the 
trial  Judge: 

"By  the  Court:  Mr.  Stenton,  in  refdy  to  Mr. 
McOee's  question  last  night,  I  think  yon  said 
yon  did  form  some  opinion  with  reference  to 
the  merits  of  the  case?    A.  Yes,  sir, 

"Q.  Based  on  what  yon  heard  and  read?  A. 
Yes,  sir. 

"Q.  And  was  that  opinion  of  such  a  fixed  na- 
ture that  it  would  require  some  evidence  to  re- 


or  opinion  that  I  had  at  one  time  was  formed  .  move?    A.  I  don't  tliink  I  said  that,  your  honor 


from  hearing  people  talk  about  the  case  and 
reading  about  it.  It  is  not  based  on  personal 
knowledge. 

"Q.  What  do  you  say  as  to  whether  or  not 
that  opinion  is  of  a  positive  nature,  so  that  it 
would  take  evidence  to  remove  it  from  your 
mind?    A.  Not  necessarily. 

"Q.  Well,  would  it  at  aU?  A.  I  don't  know. 
I  could  sit  here  and  listen  to  the  case;  I  could 
set  the  opinion  aside  while  the  case  was  being 
tried,  and  forget  about  it. 

"Q.  Is  that  opinion  sufficient  so  that  it 
amounts  to  a  settled  conviction?  A.  Not  nec- 
essarily. I  did  not  read  about  the  sentence  in 
the  former  case,  nor  the  statement  of  the  judge 
at  the  time  the  sentence  was  passed. 

"Q.  The  opinion  you  had  is  just  an  impres- 
sion you  instinctively  gained  as  you  read  about 
it  in  the  paper  and  hearing  people  discuss  it? 
A.  Exactly.    I  did  not  hear  much  of  it. 

"Q.  Have  you  any  clear  recollection  in  your 
mind  what  you  read  about  the  case?  A.  AU 
I  could  remember  is  about  the  time  of  the  ar- 
rest. 

"Q.  Have  you  any  dear  recollection  in  joor 


"Q.  Well,  thaf  8  what  I  want  to  ascertain. 
Yon  do  not  think  you  have  any  fixed  opinion, 
then,  at  the  present  time?  A.  No,  air;  no  fixed 
opinion. 

"Q.  Have  you  an  opinion  at  all  that  would  re- 
quire evidence  to  remove?    A.  No,  sir. 

"Q.  You  feel  you  could  enter  upon  the  case 
then  without  any  bias  whatever?    A.  I  do. 

"Q.  And  freely  so,  as  though  you  had  never 
heard  of  the  case?  A.  Yes,  sir.  I  could  give 
the  respondent  the  presumption  of  innocence 
and  decide  this  case  according  to  the  law  and 
evidence  given  here  in  open  court. 

"The  Court:  You  have  not  heard  anything 
that  purported  to  have  been  the  trial  court's  re- 
marks in  the  trial  of  the  case  in  any  way?  A. 
No,  sir." 

Tbo  nature  of  the  opinion  whidi  a  jaror 
must  have  formed  regarding  the  guilt  or  in- 
nocence of  a  person  charged  with  crime  in 
order  to  disqualify  him  for  service  has  been 
BO  many  times  considered  and  discussed  by 
this  court  that  we  feel  we  can  add  nothing 


Digitized  by 


Google 


580 


184  NORTHWBSTEBN  RBPOBTEB 


(UldL 


thereto  of  boieflt  to  the  profession  or  the 
trial  courts.  The  questions  and  answers  are 
never  the  same  in  any  two  cases.  If,  how- 
ever, the  examination  of  the  juror  set  out  at 
considerable  length  in  the  opinion  in  People 
T.  Quimby,  134  Mich.  625,  96  N.  W.  1061,  be 
compared  with  those  of  the  two  jurors  quot- 
ed above,  a  striking  similarity  wiU  be  ob- 
served. While  the  juror  In  that  case  said 
that  he  had  an  opinion  "fixed  and  abiding" 
In  his  mind,  which  it  would  require  evidence 
to  remove,  yet,  it  not  appearing  that  such 
opinion  had  been  formed  on  information  of 
such  a  reliable  source  as  would  cause  settled 
conviction  of  mind,  and  the  juror  having  said 
that  it  would  in  no  way  prevent  him  from 
according  to  the  defendant  the  presumption 
of  inuoc>>nce  to  which  he  was  entitled,  or  af- 
fect his  Judgment  in  determining  defendant's 
guilt  or  lnno<-ence,  it  was  held  that  the  chal- 
lenge for  cause  was  properly  overruled.  We 
have  no  inclination  to  overrule  tills  decision, 
as  in  our  opinion  the  conclusion  reached  was 
justifiod  on  the  record  presented. 

As  was  said  in  People  v.  Barker,  60  Micb. 
277,  27  N.  W.  539,  1  Am.  St.  Kep.  501: 

"The  sources  of  such  information  are  im- 
portant in  determining  the  effect  likely  to  have 
been  produced  upon  the  mind  of  the  juror,  and 
the  inQuence  iiktily  to  be  exerted  upon  Us  judg- 
ment." 

In  this  day  and  age,  when  the  dally  news- 
paper may  be  found  in  almost  every  home, 
owing  to  the  free  delivery  of  the  mail  in  the 
cities  and  rural  communities,  and  the  people 
so  frequently  gather  in  churches,  community 
work,  school  entertainments,  meetings  of  the 
grange,  and  gleaner  organizations  and  other 
societies,  there  are  few  persons  summoned 
for  jury  duty  who  have  not  read  or  heard 
more  or  less  concerning  the  serious  crimes 
alleged  to  have  been  committed  in  the  county 
in  which  thpy  reside.  From  the  informa- 
tion thus  acquired,  it  is  but  natural  that  an 
Impression  more  or  less  fixed  in  its  chai^ 
acter,  and  usually  called  an  opinion,  should 
be  formed  concerning  the  matter  read  or 
talked  about.  A  juror  may,  in  answer  to  a 
lending  question,  say  that  it  Is  "a  fixed  opin- 
ion: one  such  as  will  require  evidence  to  re- 
move." bnt  if  it  appears  that  such  opinion 
Is  founded  on  neighborhood  talk  or  news- 
paper reports,  or  lK»th,  It  is  a  reflection  upon 
the  man's  Intelligence  and  integrity  to  find 
that,  notwithstanding  such  opinion,  he  will 
not  he  able  to  base  his  verdict  solely  on  the 
proofs  siibmltted  and  the  law  as  given  him 
by  the  court,  If  he  swears  that  he  can  and 
will  do  so.  As  was  said  in  Bolt  T.  People, 
13  Mich.  224: 

"To  require  that  jurors  shall  coma  to  the  in- 
vestigatioD  of  criminal  charges  with  minds  en- 
tirely uoimpresscd  by  what  they  may  have 
beard  in  regard  to  them,  or  entirely  without  in- 
formation concerning  them,  would  be,  in  many 
eaaes,  to  exclude  every  man  from  the  pand 
who  was  fit  to  ait  there." 


Xone  of  tlie  persons  bo  cballoiged  bad  any 
personal  knowledge  of  the  facts  alleged.  Nei- 
ther bad  they  talked  with  persons  who  claim- 
ed to  have  sndi  knowledge.  The  opinions 
formed  were  based  on  newspaper  reports  and 
conversation  with  persons  who  bad  beard 
about  the  case.  As  has  been  said,  we  cannot 
hope  to  lay  down  any  more  helpful  rule  than 
has  been  heretofore  stated  by  this  court.  We 
can  but  add  that  the  trial  court  sees  the 
juror,  hears  his  answers  and  is  thus  able  to 
apply  those  tests  which  occur  to  us  instinc- 
tively, when  listening  to  testimony,  as  to  the 
frankness,  fairness,  and  credibility  of  the 
person  testifying.  He  is  thus  possessed  of 
an  advantage  superior  to  that  we  may  ob- 
tain from  the  printed  record.  The  discretion 
exercised  by  him  in  determining  whether  or 
not  a  juror  Is  disqualified  should  not  be  in- 
terfered with  by  us  unless  it  is  apparent  that 
the  constitutional  rights  of  the  defendant 
have  been  Invaded. 

The  decisions  of  this  court  referred  to  and 
quoted  from  are,  we  believe,  in  harmony  with 
tbe  weight  of  authority  in  the  several  state 
and  federal  courts.  In  a  note  to  Scribner  v. 
State,  3  Okl.  Cr.  601,  106  Pac.  422,  reported 
in  35  L.  R.  A.  (N.  S.)  985,  many  cases  are  re- 
viewed. To  it  we  Invite  attention.  We  con- 
tent ourselves  wltb  a  particular  reference 
to  a  few  of  tbe  decisions  of  tbe  Supreme 
Court  of  tbe  United  States. 

In  Spies  et  al.  v.  Illinois.  123  U.  S.  131, 
8  Sup.  Ct.  22,  81  L.  Ed.  80,  a  case  of  national 
Interest  arising  out  of  the  Haymarket  riot  in 
Chicago,  tbe  examination  of  several  of  the 
jurors  is  set  forth  at  considerable  lenjrth. 
The  Juror  Denker  stated  that  be  had  formed 
and  expressed  an  opinion.  In  answer  to  tbe 
question: 

**Ii  that  opinion  such  as  to  prevent  yon  from 
rendering  an  impartial  verdict  in  the  case,  sit- 
ting as  a  juror,  under  the  testimony  and  the 
Uw?" 

— he  answered,  "I  tblnk  It  Is."    On  being 
questioned  by  tbe  prosecutor,  be  said: 

"Q.  If  you  were  taken  and  sworn  as  a  juror 
in  the  case,  can't  you  determine  the  innocence 
or  the  guilt  of  the  defendants  upon  the  proof 
that  is  presented  to  you  here  in  court,  regard- 
less of  your  having  any  prejudice  or  opinionf 
A.  I  think  I  could." 

In  answer  to  tbe  following  question  by  the 
court: 

"Can  yon  fairly  and  impartially  try  the  case 
and  render  an  impartial  verdict  upon  the  evi- 
dence as  it  may  be  presented  here  and  the  in- 
structions of  the  court?" 

—he  replied,  "Yes;  I  tblnk  I  could."  The 
challenge  for  cause  was  thereupon  overruled. 
He  was  afterwards  examined  at  length  by 
one  of  defendants'  counsel.  It  appeared  that 
he  had  no  personal  knowledge  of  the  facts, 
and  that  be  bad  formed  bis  opinion  from 
I  What  be  had  beard  and  read  In  tbe  news- 
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papers.    It  was  held  that  ttie  dlialleiige  was 
properly  overruled. 

In  ReyiuHds  t.  United  SUtes,  88  IT.  S. 
146.  25  L.  Ed.  244,  the  duty  of  an  appellate 
court  In  the  premises  was  discussed  at  length. 
Speaking  through  caiief  Justice  Waite.  the 
court  said: 

"It  is  clear,  therefore,  that,  ap«n  the  trial  of 
the  isane  of  fact  raised  by  a  challenge  for  soch 
cause,  the  court  will  practically  be  called  upon 
to  determine  whether  the  nature  and  strength 
of  the  opinion  formed  are  such  as  in  law  neces- 
sarily to  raise  the  pre8umi)tion  of  partiality. 
The  question  thus  presented  Is  one  of  mixed 
law  and  fact,  and  to  be  tried,  as  far  as  the 
facts  are  coDcemed,  like  any  other  issne  of 
that  character,  upon  the  evidence.  The  finding 
of  the  trial  court  upon  tbat  issue  ought  not  to 
be  set  aside  by  a  reviewing  court,  unless  the 
error  is  manifest.  No  less  stringent  rules 
should  be  applied  by  the  reviewing  court  in 
such  a  case  than  those  wblcfa  govci-n  in  the 
consideration  of  motions  for  new  trial  because 
the  verdict  is  against  the  evidence.  It  must  be 
made  clearly  to  appear  tbat  upon  the  evidence 
the  court  ought  to  have  found  the  Juror  had 
formed  such  an  opinion  that  he  could  not  in 
law  be  deemed  impartial.  The  case  must  be  one 
in  which  it  is  manifest  the  law  left  nothing  to 
the  'consdence  or  discretion'  of  the  court. 
•    •    • 

"In  considering  such  qnestions  in  a  reviewing 
court,  we  ought  not  to  be  unmindful  of  the  fact 
we  have  so  often  observed  in  our  experience, 
that  Jurors  not  nnfrequently  seek  to  excuse 
themselves  on  the  ground  of  having -formed  an 
opinion,  when,  on  examination.  It  turns  out 
that  no  real  disqualificatiou  exists.  In  such 
cases  the  manner  of  the  juror  while  testifying 
is  oftentimes  more  indicative  of  the  real  char- 
acter of  his  opinion  than  his  words.  That  is 
seen  below,  but  cannot  always  be  spread  upon 
the  record.  Care  should  therefore,  be  .taken 
in  the  reviewing  court  not  to  reverse  the  rul- 
ing below  upon  such  a  question  of  fact,  ex- 
cept in  a  clear  case." 

See,  also,  Hopt  v.  Utah.  120  U.  a  430,  7 
Sup.  Gt.  614,  30  L.  Ed.  706;  Holt  y.  United 
States,  218  U.  S.  245,  31  Sup.  Ct.  2,  54  U  Ed. 
1021,  20  Ann.  Caa.  1138. 

We  conclude  the  discussion  of  this  ques- 
tion with  the  following  from  24  Cyc.  298, 
quoted  approvingly  in  People  v.  Swift,  172 
Mich,  at  page  4b0,  138  N.  W.  6Ga: 

"Newspaper  reports  are  ordinarily  regarded 
as  too  unreliable  to  influence  a  fair-minded 
man  when  called  upon  to  pass  upon  the  merits 
of  a  case  in  the  light  of  evidence  given  under 
oath;  and  it  is  now  a  well-settled  rule  tbat  a 
juror,  although  he  may  have  formed  an  opinion 
from  reading  such  reports,  is  competent  if  he 
states  that  he  is  without  prejudice  and  can  try 
the  case  impartially  according  to  the  evidence, 
and  the  court  is  satisfied  that  he  will  do  so." 

We  feel  constrained  to  hold  that  no  error 
was  committed  In  overruling  the  several  chal- 
lenges for  cause. 

2.  Change  of  venue:  After  several  days 
had  been  spent  in  selecting  a  Jury,  defend- 
ant's counsel  moved  for  a  change  of  venue. 
The  only  reason  assigned  therefor  was  "be- 


cause a  fair  and  Impartial  Jury  cannot  be 
secured  In  Oakland  county."  As  we  have 
concluded  that  a  fair  and  Impartial  Jury  was 
secured.  It  Is  unnecessary  to  discuss  the  as- 
signment of  error  based  on  the  court's  denial 
of  such  motion.  The  question  presented  la 
not  similar  to  that  in  People  t.  Svrift,  172 
Mich.  473, 138  N.  W.  662,  aad  People  v.  Gage, 
188  MIcb.  635, 165  N.  W.  464,  In  both  of  which 
the  claim  was  made  tbat  the  defendant  could 
not  obtain  a  fair  and  impartial  trial  In  the 
county  in  which  the  renue  was  laid. 

3.  Error  is  as^ned  on  the  refusal  to 
l)ermlt  defendant's  counsel  to  cross-examine 
the  complaining  witness  "as  to  her  where- 
abouts and  mode  of  life  a  short  time  previous 
to  July  6tb,  the  date  complained  of  in  the 
information."  It  was  not  permissible  te 
prove-that  the  complaining  witness,  she  being 
then  under  16  years  of  age,  had  been  there- 
tofore unchaste,  but  this  court  has  quite  re- 
^ntly  held  that,  "subject  always  to  the 
proper  discretion  of  the  court,"  such  an  ex- 
amination may  be  had  for  the  purpose  of  af- 
fecting her  credibility,  even  though  her  an- 
swers may  reveal  a  lack  of  chastity  on  her 
part.  People  v.  Cutler,  197  Mich.  6,  163  N. 
W.  403.  In  tbat  case,  the  authorities  are  re- 
viewed and  discussed  at  length  by  Mr.  Jus- 
tice Bird,  and  the  rule  announced  must  be 
coDRldered  as  the  settled  law  of  this  state 
on  the  subject.  From  a  reading  of  the  en- 
tire record,  we  are  satisfied  tbat  the  Jury 
were  fully  informed  as  to  the  character  and 
habits  of  the  complainant  She  herself  ad- 
mitted, as  hereinafter  stated,  that  she  and 
Grace  Strong  had  spent  the  Wednesday  night 
following  with  two  men  at  a  hotel  in  De- 
troit. We  think  it  may  well  be  said  that 
the  restriction  of  the  examination  complained 
of  was  not  such  an  abuse  of  discretion  on  the 
part  of  the  trial  Judge  as  should  call  for  re-, 
versal,  and  that,  in  view  of  the  entire  record, 
the  ruling  was  without  prejudice  to  the  rights 
of  the  defendant. 

Counsel  contend  that  error  was  commit- 
ted— 

"in  permitting  the  witnesses  Grace  Strong  and 
Virginia  Stockwell  to  testify  as  to  the  acts  and 
happenings  subsequent  to  the  date  alleged  in 
the  information  [Sunday,  July  6th]." 

On  the  redirect  examination  of  Grace 
Strong  she  was  permitted,  over  objection  of 
defendant's  counsel,  to  testify  that  she  and 
Virginia  remained  In  the  Garner  apartments 
until  the  following  Saturday.  No  questions 
were  asked  her  as  to  any  occurrence  during 
that  time.  On  the  recross-ezamination,  de- 
fendant's counsel  examined  the  witness  fully 
as  to  what  occurred  during  that  week,  elicit- 
ing the  fact  that  the  two  girls  spent  one  night 
at  a  hotel  in  Detroit  with  two  other  men,  and 
a  denial  that  any  subsequent  act  of  inter- 
courRc  took  place  between  the  defendant  and 
Virginia  during  that  time.  In  view  of  this 
cross-examination,  the  court  permitted  Vir^ 
glnia  to  be  recalled,  and  to  state,  In  sub- 
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stance,   what   occurred   during   that   week,  r  It  is  based  in  whole  or  in  part  on  personal 
There  is  no  question  about  the  rule  of  eri-  j  knowledge  of  the  facts.    If  the  opinion  or 
dence  that,  while  acts  of  Intimacy  prior  to 
the  date  charged  may  be  shown,  such  acts 


subsequent  thereto  may  not  be.  People  t. 
Davis,  175  Mich.  694,  141  N.  W.  667,  and 
cases  cited.  The  prosecuting  attorney  did  not 
ask  any  question  about  a  subsequent  act  nor 
do  we  think  the  jury  would  necessarily  draw 
such  an  inference  from  the  fact  that  the 
girls  remained  several  days  at  the  defend- 
ant's aiiartment.  The  particulars  were 
brought  out  on  farther  cross-examination  of 
counsel  for  the  defendant  In  view  of  the 
fact  that  both  girls  denied  that  any  subse- 
quent act  of  intercourse  took  place,  we  do  not 
think  such  testimony  so  prejudicial  as  to  ne- 
cessitate a  reversal  of  this  case. 

The  errors  assigned  on  the  charge  of  the 
court  and  the  denial  of  a  motion  for  a  new 
trial  are  not  discussed  in  the  brief  of  coun- 
sel. We  have,  however,  examined  the  record 
with  such  assignments  in  mind,  and  find  no 
reversible  error  disclosed  therein. 

The  Judgment  is  aflSrmed. 

8TEERE,  G.  J.,  and  STONE  and  CLARE, 
JJ.,  concurred  with  SHARPB,  J. 

BIIID,  J.  I  am  at  variance  with  the  con- 
clusions'reached  by  Mr.  Justice  SHARPE  in 
this  case,  because  I  am  convinced  that  de- 
fendant did  not  have  what  is  guaranteed  to 
him  in  the  Michigan  Constitution;  namely, 
"an  impartial  Jury."  Article  2,  $  19.  The 
trial  court  has  the  common-law  right  to  de- 
termine the  qualifications  of  a  Juror,  but  in 
doing  so  the  constitutional  provision  should 
be  observed.  As  an  aid  in  determining  the 
qualifications  of  a  Juror  the  trial  court  has 
the  following  legislative  provision:' 

"That  the  previous  formation  or  expression 
of  opinion  or  impression,  not  positive  in  its 
character,  in  reference  to  the  circumstances 
upon  which  any  criminal  prosecution  is  based, 
or  in  reference  to  the  guilt  or  innocence  of  the 
prisoner,  or  a  present  opinion  or  impression  in 
reference  thereto,  such  opinion  or  impression 
not  being  positive  in  its  character,  or  not  be- 
ing based  on  personal  knowledge  of  the  facts  in 
the  case,  shall  not  be  a  sufScient  ground  of 
challenge  for  principal  cause,  to  any  person 
who  is  otherwise  legally  qualified  to  serve  as 
a  juror  upon  the  trial  of  such  action:  Provided, 
the  person  proposed  as  a  juror,  who  may  hare 
formod  or  expressed,  or  has  such  opinion  or  im- 
pression as  aforesaid,  shall  declare  on  oath 
that  he  verily  believes  that  he  can  render  an  im- 
partial verdict  according  to  the  evidence  sub- 
mitted to  the  jury  on  such  trial:  Provided,  fur- 
ther, the  court  shall  be  satisfied  that  the  person 
so  proposed  as  a  juror  does  not  entertain  such 
a  present  opinion  as  would  influence  his  verdict 
as  a  juror."    a  L.  1915,  S  15820. 

Under  these  provisions,  if  the  proffered 
Juror  has  an  (pinion  or  Impression  he  is  not 
thereby  disqualified,  unless  the  opinion  or  im- 
pression is  positive  in  its  character,  or  unless 


impression  is  of  a  positive  cliaracter,  or  ii 
based   in   whole  or  in  part   upon   personal 


knowledge  of  the  facts,  then  the  proffered 
Juror  is  disqualified,  and  should  be  rejected. 
It  is  difficult  to  prescribe  any  rule  which 
win  serve  as  a  test  in  determining  the  quali- 
fication of  Jurors  in  all  cases.  Each  ca« 
rests  upon  its  own  particular  facts  and  cir- 
cumstances. Much  Is  therefore  confided  to 
the  good  sense  and  discretion  of  the  trial 
court.  This  court  has  dealt  with  these  ques- 
tions In  several  cases,  but  only  in  one  of 
them  is  there  any  rule  promulgated.  This 
rule  Is  general  in  character,  and  is  not  very 
helpful.    It  provides  that: 

"The  opinion  entertained  by  a  jaror  whidi 
disqualifies  him  is  an  opinion  of  that  fixed  char- 
acter which  repels  the  presumption  of  inno- 
cence in  a  criminal  case,  and  in  whose  mind 
the  accused  stands  condemned  already."  Peo- 
ple V.  Barker,  60  Mich.  277,  27  If.  W.  539,  1 
Am.  St  Rep.  501. 

In  reaching  the  conclusion  which  he  did  in 
the  present  case,  Mr.  Justice  SHARPE  was 
much  influenced  by  the  case  of  People  v. 
Quimby,  134  Mich.  ^6,  96  N.  W.  1061,  where 
the 'examination  of  the  Juror  was  very  simi- 
lar to  the  present  one.  There  is  an  impor- 
tant difference  between  the  Quimby  Case  and 
the  present  one,  which  I  think  Mr.  Justice 
SHARPE  has  overlooked.  While  the  exam- 
ination in  the  Quimby  Case  la  very  sim- 
ilar to  the  present  one,  the  circumstances 
surrounding  them  were  widely  variant 
The  Quimby  Case  is  an  extreme  case.  It 
was  so  recognized  by  the  writer  of  the 
opinicm,  as  he  states  in  the  opinion  that 
It  is  a  border  line  case.  Were  the  surround- 
ing circumstances,  however,  In  the  present 
case  the  same  as  those  in  the  Quimby  case. 
I  should  be  In  favor  of  affirming  it  The  dif- 
terenca  between  the  cases  lies  in  this:  The 
Quimby  Case  was  the  first  trial  of  the  case. 
The  question  here  arose  on  a  second  trial. 
What  the  public  had  read  in  the  newspaper 
before  the  Quimby  Case  was  tried  were  items 
of  street  gossip,  rumors,  and  the  respective 
claims  of  the  parties,  as  is  usual  in  crimina! 
cases.  In  the  present  case  .the  public  had 
read  the  court  proceedings  of  the  first  trial, 
and  also  the  testimony  which  was  printed  in 
the  Pontiac  Press,  and  other  papers.  It  had 
read  the  excoriation  which  the  trial  court  ad- 
ministered to  defendant  In  pronouncing  sen- 
tence. Every  one  of  the  six  jurors  complain- 
ed of  testified  he  had  read  m<we  or  less  of 
the  court  proceedings.  Juror  Herblson  testi- 
fied that  he  had  read  ail  the  paper  ha^  print- 
ed from  tlie  beginning  to  the  end  of  it  If 
Ilerbison  would  have  been  disqualified  had  he 
talked  with  the  witnesses  before  the  trial, 
would  he  not  be  disqualified  by  reading 
their  sworn  testimony?  In  either  way  he 
would  be  getting  his  information  from  one 
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who  had  personal  knowledge  of  the  facts. 
Had  this  feature  been  added  to  the  objec- 
tions in  the  Quimby  Case,  It  Is  not  to  be 
supposed  that  that  case  would  have  been  de- 
cided the  way  it  was.  This  distinction  is  an 
Important  one,  and  one  which  has  been  rec- 
.ognlzed  and  acted  upon  by  the  courts.  It  Is 
said  in  Cyc.  that: 

"A  juror  is  not  incompetent  merely  because 
he  has  read  the  evidence  at  a  former  trial,  if  be 
has  formed  no  opinion  therefrom  as  to  the 
merits  of  the  case  or  the  guilt  or  innocence  of 
defendant;  but  be  is  incompetent  if  he  has 
formed  such  an  opinion  from  hearing  or  read- 
ing such  evidence,  and  this  notwithstanding 
the  jnror  states  that  he  can  disregard  the  opin- 
ion so  formed  and  render  a  fair  and  impartial 
verdict."    24  Cyc.  301. 

The  anestl<Hi  has  been  discussed  In  the  cas- 
es ol  Laidlaw  v.  Sage,  2  App.  Dly.  874,  3T 
N.  Y.  Supp.  770;  Staup  v.  Commonwealth, 
74  Pa.  458;  Greenfield  v.  People,  74  N.  Y. 
277;  People  v.  Thacker,  108  Mich.  652,  66  N. 
W.  662. 

In  Greenfield  v.  People,  snpra,  the  propos- 
ed juror  testified  that  he  had  read  in  a 
newspaper  the  account  of  the  evidence  for 
the  prosecution  upon  a  former  trial  of  the 
prisoner  under  the  same  indictment,  whereon 
the  Jury  had  failed  to  agree,  and  had  heard 
others  talk  about  the  trial  u  good  deal;  that 
he  had  never  expressed  an  opinion,  but  had 
an  Impression,  from  what  he  had  heard  and 
read,  which  led  him  to  that  opinion  as  to  the 
prisoner's  guilt,  so  that  at  the  time  he  had 
an  Impression,  opinion,  or  belief  which  would 
take  evidence  to  remove;  that  he  believed 
he  could  render  a  fair  and  impartial  ver- 
dict upon  the  evidence,  meaning  by  that  that 
he  would  endeavor  to  weigh  the  evidence 
impartially  and  render  a  verdict  accordingly; 
that  he  would  enter  upon  the  discharge  of 
his  duties  as  juryman  with  an  impression  as 
to  the  guilt  of  the  prisoner,  which  it  would 
take  evidence  to  remove,  but  he  thought  his 
previously  formed  opinion  or  impression 
would  not  bias  or  influence  his  verdict  at  all, 
and  that  he  could  decide  the  case  fairly,  etc. 
In  the  trial  court  the  challenge  was  overrul- 
ed, but  the  Court  of  Appeals  held  this  was 
error,  and  reversed  the  case.  In  doing  so, 
it  was  said  in  part: 

"We  are  of  the  mind  that  one  who  has  form- 
ed an  opinion  or  impression  from  the  reading 
or  report,  partial  or  complete,  of  the  criminal 
tory  testimony,  against  a  prisoner,  on  a  former 
trial,  however  strong  his  belief  and  purpose 
that  be  will  decide  the  case  on  the  evidence  to 
be  adduced  before  him  as  a  juror,  and  will  give 
an  impartial  verdict  thereon,  unbiased  and  un- 
influenced by  that  impression,  cannot  be  readily 
received  as  a  juror  indifferent  towards  the  pris- 
oner and  wholly  uncommitted.  We  have  al- 
ready given  the  views  of  judges  upon  this  mat- 
ter. How  can  it  be  determined  or  assumed, 
that  the  ndnd,  which  has  already  yielded  to 
the  force  of  facts  presented  to  it  through  the 
medium   of  sworn  witneeses,   and  has  formed 
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an  opinion  thereon,  wOI,  on  a  second  hearing 
of  the  same  facts  through  a  like  medium, 
come  to  a  different  conclusion,  or  even  bo  far 
command  itself  as  to  calmly  and  judicially 
weigh  them  again  in  the  balance  of  a  fresh  and 
unbiased  judgment?  Can  that  mind  be  unbiased 
in  the  second  pondering,  of  the  same  testimony, 
which  has  already  caused  it  to  preponderate 
and  settle  to  or  towards  a  conclusion?  We 
think  not.  Therefore  we  are  of  the  opinion 
that  the  challenge  to  the  favor  should  have 
been  sustained." 

It  mgbt  be  well  to  note  in  connection  with 
this  case  tliat  New  York  has  the  statute  here- 
tofore quoted.  Ours  was  probably  taken  from 
it. 

In  Staup  V.  Commonwealth,  snpra,  the 
proposed  juror  answered  to  the  questions  put 
to  him  that  he  had  formed  and  expressed 
an  opinion  as  to  the  guilt  ur  Innocence  of  the 
prlscMier;  that  be  read  evidence  of  a  former 
trial,  and  that  he  still  entertained  that  opin- 
ion which  it  would  take  some  evidence  to  re- 
move. He  further  stated  that  this  opinion 
would  not  bias  or  Influence  bis  judgmenl;  if 
he  were  sworn  as  a  jnror.  This  opinion  was 
formed  from  reading  evidence  of  a  former 
trial.  The  challenge  was  ov«Tuled.  The 
Supreme  Court,  In  reversing  the  case,  said 
In  part: 

"Whenever,  therefore,  the  opinion  of  the 
Jnror  has  been  formed  upon  the  evidence  given 
in  the  trial  at  a  former  time,  or  has  beeif  so 
deliberately  entertained  that  it  has  become  a 
fixed  belief  of  the  prisoner's  guilt,  it  would 
be  wrong  to  receive  him.  In  such  a  case  the 
bias  must  be  too  strong  to  be  easily  shaken  off, 
and  the  prisoner  ought  not  to  be  subjected  to 
the  chance  of  conviction  it  necessarily  begets." 

In  People  v.  Thacker,  supra,  a  proposed 
Juror  had  talked  with  a  Juror  who  served  on 
the  coroner's  Jury,  and  received  from  him 
his  understanding  of  the  facta  The  challenge 
was  overruled,  and  this  court  held  it  error. 

We  then  have  at  least  four  Jurors  who  had 
built  up  an  opinion  on  what  they  had  heard 
and  read  In  the  papers.  One  Juror  said  his 
opinion  was  based  upon  what  he  had  read 
and  what  he  bad  heard  from  those  who  at- 
tended the  trial.  Four  admitted  that  they 
had  opinions  as  to  the  guilt  or  innocence  of 
defendant,  and  they  testified  their  opinions 
were  such  that  it  would  take  evidence  to  re- 
move them.  Juror  Stenton  testified  as  fol- 
lows: 

"Q.  In  other  words,  your  opinion  is  definite? 
A.  All  set.    Yes. 

"Q.  And  of  a  positive  nature  which  would  re- 
quire some ,  evidence  to  change  it?  A.  Yes. 
sir." 

It  can  hardly  be  supposed  that  the  Legis- 
lature of  1873,  which  enacted  section  15820, 
contemplated  that,  when  a  proposed  Juror 
admitted  that  his  opinion  was  definite  and 
"all  set,"  and  of  a  positive  nature  which 
would  take  evidence  to  diange^  he  would  be 
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qnalifled  to  sit  as  a  jnror  under  tbls  statn- 
tory  provision,  rurthermore,  I  am  unwilling 
to  believe  that  a  panel  made  up  In  whole  or 
in  part  of  jurors  of  this  character  is  the 
quality  of  "Impartiality"  which  was  in  the 
minds  of  the  framers  of  the  Constitution 
when  they  framed  the  provision  guarantee- 
ing to  every  person  an  "impartial  Jury." 
But  it  ia  said  these  jurors  modifled  their 
statements  and  concluded  that  they  would, 
or  would  try,  to  lay  aside  their  opinions  and 
decide  fairly  between  the  people  and  the 
prisoner.  There  is  no  doubt  but  the  honest 
juror  would  attempt  to  do  this,  and  if  it  were 
a  slight  impression  or  opinion  he  might  be 
able  to  do  It,  but  we  all  know  how  difficult 
it  Is  to  wear  away  an  opinion  where 
It  is  definite  and  "all  set"  A  juror  who^e 
mind  is  in  that  state  would  involuntarily 
take  all  the  evidence  which  tended  to  sup- 
port his  previous  opinion  at  Its  face  value, 
while  evidence  which  ran  contrary  to  It 
would  either  be  rejected  or  accepted  with  a 
ml^ving.  The  ability  of  a  juror  to  get 
away  from  his  previously  formed  opinions 
1b  well  commented  upon  by  Mr.  Justice  Cool- 
ey  in  Stephms  t.  People*  38  Mich.  739: 

"The  question  on  this  record  is,  whether  that 
jury  can  be  an  impartial  one  whose  members 
are  already  so  impressed  with  the  guilt  of 
the  accnsed  that  evidence  would  be  required 
to  -overcome  such  impressioDB.  It  seems  to  as 
that  this  question  needs  only  to  be  stated:  it 
calls  for  no  discussion.  This  woman,  instead  of 
entering  upon  her  trial  supported  by  a  pre- 
sumption of  innocence,  was  in  the  minds  of  the 
jury  when  they  were  impaneled  condemned  al- 
ready; and  by  their  own  statements  under  oath 
it  is'  manifest  that  this  coodemnation  would 
stand  against  her  until  removed  by  evidence. 
Under  such  circumstances  it  is  idle  to  inquire 
of  jurors  whether  or  not  they  can  return  just 
and  impartial  verdicts;  the  more  dear  and 
positive  were  their  previous  impressions  of 
guilt  the  more  certain  may  they  be  that  they 
can  act  impartially  in  condemning  the  guilty 
party.  They  go  into  the  jury  box  in  a  state 
of  mind  that  is  well  calculated  to  give  a  color 
of  guilt  to  all  the  evidence;  and  if  the  accused 
escapes  conviction,  it  will  not  be  because  the 
evidence  has  established  guilt  beyond  a  rea- 
sonable doubt,  but  because  an  accused  party, 
condemned  in  advance,  and  called  upon  to  ex- 
culpate himself  before  a  prejudiced  tribunal, 
has  succeeded  in  doing  so.  It  is  clear  to  our 
minds  that  this  woman  has  not  had  an  impartial 
Jury  trial,  and  the  judgment  must  be  reversed, 
and  the  cause  remanded." 

This  Is  an  Important  question  to  the  prl»- 
Mier  at  the  bar,  and  is  Important  to  every 
man  and  woman  In  Michigan  who  may  be 
called  upon  at  some  time  to  answer  to  a 
criminal  charge,  and  a  rule  ought  not  to  be 
fixed  by  this  court  which  will  endanger  In 
the  future  th^r  constitutional  rights.  I 
think  there  were  at  least  four  disqualified 
jurors  who  sat  In  the  case,  and  for  this  rea- 


son the  judgment  of  conviction  dioald  be  set 
aside  and  a  new  trial  ordered. 

WTEST,    FELLOWS,    and   MOOBBl    33^ 
concurred  with  BIRD,  J. 


DENNIS  V.  8LYMAN  at  aL     (N«.  7.) 

(Supreme  Court  of  Michigan.    Oct  18,  1921.) 

1.  Exchange  of  property  «s>8(4)-f  videaet 
held  not  to  prove  fiwii  aa  to  •xIsIomo  of 
incumbrance. 

In  action  to  rescind  contract  for  exchange 
of  lands,  evidence  held  insufficient  to  prove 
that  plaintiff  was  defrauded  by  representations 
as  to  existence  of  incumbrance. 

2.  Exchange  of  property  «s>3(l)— A  ooatraet 
read  to  and  signed  by  purchaser  aot  set 
aside  IA  absence  of  good  reason. 

A  land  exchange  contract  will  not  be  set 
aside  at  the  instance  of  one  who  signed  con- 
tract after  having  heard  it  read,  on  the  ground 
that  he  was  misled  as  to  contents,  nnless 
some  very  good  reason  exists  for  so  doing, 
even  though  he  could  not  read  or  write  Wngiifji 

3.  Cancellation  of  Instnimontt  ^sslO— Failure 
to  receive  Interest  In  crops  transferred  not 
grounds  for  rescission. 

Where  one  party  to  land  exchange  contract 
included  in  his  transfer  to  the  other  hia  inter- 
est in  crops  grown  on  adjoining  land  worked  by 
the  first  party,  the  other's  failure  to  receive 
such  interest  was  not  ground  for  resciasion  on 
the  ground  of  fraud;  the  other  party  having  a 
remedy  in  an  action  at  law. 

4.  Exchange  of  property  «=»3( I)— Breach  of 
agreement  to  protsot  from  ohattol  aiortgate 
foredesara  not  basis  for  rascissloa  for  fraud. 

Chattel  mortgagee's  breach  of  agreement  to 
protect  one  receiving  in  exdiange  a  farm  and 
personal  property  thereon,  .from  foreclosure 
within  a  year  following  the  purchase  of  the 
land,  resulting  in  loss' of  the  personal  property, 
did  not  constitute  the  basis  for  an  action  to 
rescind  for  fraud;  the  agreement  being  simply 
a  promise  to  do  something  in  the  future. 

Appeal  from  Circuit  Court  Macomb  Goa» 
ty.  In  Chancery;  Guy  M.  Chester,  Judge. 

Bill  by  Hiram  Dennis  against  Mohammed 
E.  Slyman  and  others.  Decree  for  plaintiff, 
and  defendants  appeal.  Reversed  and  dis- 
missed. 

Argued  before  8TEBRB,  O.  J.,  and 
MOORE,  FELLOWS.  WIEST,  STONE. 
CLARK,  BIRD,  and  SHARPS,  33. 

A.  L.  Moore,  of  Pontlac,  for  appellant 
Slyman. 

Lynn  M.  Johnston,  of  Mt  CHemena  (War- 
ren S.  Stone,  of  Mt  Clemens,  of  connael).  Cor 
respondent 
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BIRD,  J.  In  tbe  year  1A18  defendant 
Mobammed  B.  Slyman  was  a  farmer,  living 
npon  a  farm  of  120  acres,  in  the  township 
of  31>elby,  Macomb  county.  He  did  not  have 
title  to  the  farm.  He  had  a  contract  with 
defendants  LtUngerhausen  and  Hosner  to 
purchase  it.  There  was  due  upon  the  con- 
tract $0,900.  Defendant  Slyman  had  person* 
al  property  by  way  of  live  stock,  tools,  team, 
and  crops  on  the*  farm,  variously  estimated 
up  to  $t>,000  In  value,  upon  which  defendants 
Luiigerbausen  and  Hosner  held  a  cluittel 
mortgage  for  $3,300.  He  also  had  an  ar- 
rangement with  Ltugerhausen  and  Hosner 
that)  when  he  paid  tbe  $3,300  tbey  would  re- 
lease the  chattel  mortgage  and  would  assign 
to  him  their  land  contract  to  the  farm  which 
bad  been  given  them  by  the  Washington 
bank.  Tbe  Washington  bank  held  the  tiUe 
to  tbe  farm  and  bad  sold  it  upon  a  land 
contract  to  Lungerhausen  and  Hosner.  De- 
fendant Slyman,  being  In  the  situation  of 
owing  $6,800  on  tbe  farm  and  $3,300  on  his 
personal  property,  concluded  In  the  fall  of 
1918  that  he  would  like  to  sell  out  or  make 
a  change.  He  listed  his  property  for  sale 
with  Craig,  of  Pontiac,  a  real  estate  broker. 

At  tbe  same  time  plalntifT,  Deimis,  was  the 
owner  of  a  house  and  lot  in  the  city  of  Pon- 
tiac. He  and  his  son-in-law  wanted  to  go 
farming.  He  listed  bis  bouse  for  sale  or 
trade  with  Mr.  Houck,  another  Pontiac  real 
estate  dealer.  These  two  brokers  brought 
plaintiff,  Dennis,  and  defendant  Slyman  to- 
gether. Slyman  and  Dennis  examined  each 
other's  property,  talked  the  matter  over,  and 
agreed,  as  they  thought,  upon  a  basis  for  a 
trade.  They  then  went  to  the  law  of&ce  of 
Peter  B.  Bromley,  of  Pontiac,  and  stated  to 
him  the  terms  of  their  agreement  Mr. 
Bromley  reduced  it  to  writing.  With  the 
omission  of  some  of  the  immaterial  parts,  it 
reads  as  follows: 

"The  first  party  agrees  to  convey  to  the  said 
second  parties  tiie  following  property  in  ex- 
change for  the  property  of  tbe  second  parties 
hereinafter  mentioned,  to  wit:  A  farm  of  one 
hnndred  and  twenty  acres  in  Shelby  township, 
Macomb  county,  Michigan,  known  as  the  Sly- 
man farm,  aabject  to  a  mortgage  of  sixty-nine 
hundred  dollars,  but  he  is  to  pay  all  interest 
on  the  same  to  the  date  of  the  consummation 
of  deal;  also  the  following  personal  property,  to 
wit:  (Then  follows  a  recital  of  the  personal 
property);  also  all  my  ode-fourtb  interest  in 
all  crops  now  growing  on  the  one  hundred  arid 
thirty-acre  farm  of  one  Disk,  in  said  town,  ex- 
cept the  crop  of  oats,  the  said  personal  prop- 
erty  is  subject  to  a  chattel  mortgage  of  thirty- 
three  hundred  dollars^  which  the  second  par- 
ties assume,  but  the  first  party  agrees  to  pay 
all  tmpaid  interest  on  said  amount  up  to  the 
time  this  deal  is  closed. 

"The  said  parties  of  the  second  part,  in  ex- 
change for  the  said  property  of  the  party  of 

the  first  part,  agree  to  sell  and  convey  to  said  „„  »!,-„  *!,.„„»,,.  „,^„  „  v^„,  ,„  .  , 
first  party  the  following  property,  to  wit:  ?!  ^^^^  ttougbt.  upon  a  basis  for  a  trade. 
House  and  lot  owned  by  them,  being  number  I  ^^^^  ^*'*»  ">  ""^  '*^  o™*^®  o*  P'^'^^r  ^-  Brom- 
186  Perry  street,  in  tbe  city  of  Pontiac,  Mich-  'eyi  ah  attorney,  and  advised  him  what  their 
igan,  free  and  dear,  bat  said  first  party  may  '  agreement  was,  and  be  reduced  it  to  writing. 


place  a  mortgage  on  said  property  of  three 
thousand  dollars,  but  first  party  agrees  to  give 
back  to  second  party  a  seoonu  mortgage  of  one 
thousand  dollars  on  the  said  property  now  own- 
ed by  parties  of  the  second  part  in  the  city  of 
Pontiac,  due  on  or  before  one  year,  with  in- 
terest at  the  rate  of  six  per  cent. 

"It  is  further  agreed  that  each  party  shall 
make  good  and  sufficient  conveyance  of  his  or 
her  property,  and  furnish  an  abstract  of  title 
showing  a  good  merchantable  title  thereto,  and 
subject  only  to  the  incumbrances  herein  men-, 
tioned,  said  conveyances  to  be  made  within  five 
days.    •    •    •»• 

Following  this  a  deed  of  tlie  Pontiac  bonse 
and  lot  was  drawn  td  Slyman.  He,  in  turn, 
gave  back  a  mortgage  to  Dennis  for  $1,000, 
in  accordance  with  tbe  agreement.  Other 
papers  were  then  drawn  and  signed  by  Lnn- 
gerhausen  and  Hoener  and  Slj'man  and  Den- 
nis, by  which  Longerhausen  and  Hosner 
agreed  to  relieve  Slyman  of  his  personal 
obligations  and  substitute  Dennis  in  his  plao^ 
and  Dennis  agreed  to  pay  the  same.'  Soon 
after  the  papers  ware  made  Dennis  moved 
onto  the  farm  and  Slyman  moved  to  Pontiac. 
Dennis  had  not  lived  on  the  farm  long  be- 
fore he  learned  of  a  chattel  mortgage  on  the 
personal  property  owned  by  one  McCatferty. 
Being  pressed  for  payment,  he  paid  $164 
thereon.  Later  the  mortgage  was  foreclos- 
ed and  tbe  property  sold  to  satisfy  McCaf- 
ferty's  claim  for  $876.  Defendants  insist, 
and  it  does  not  appear  to  be  disputed,  that 
the  McCaflFerty  mortgage  was  included  is 
the  Lungerhausen  and  Hosner  mortgage  for 
$3,300,  and  that  Lungerhausen  and  Hosner 
agreed  with  Dennis  to  give  him  one  year 
in  which  to  make  payment  of  said  mortgage.  - 
Plaintiff  claims  he  left  after  learning  from 
a  neighbor  that  the  farm  was  subject  to  a 
claim  of  $6,900.  He  claims  he  thought  he 
was  trading  his  honse  and  lot  for  the  farm 
and  tibat  all  the  indebtedness  he  assumed 
was  the  $3,300  on  the  personal  property. 
His  claim  is  that  Slyman  misrepresented  the 
state  of  the  title  and  said  nothing  about  the 
$6,900,  and  that  he  was  thereby  defrauded. 
He  filed  this  bill  for  a  rescission  of  the  agree- 
ment, and  tbe  court  granted  It  and  placed 
the  parties  back  in  the  position  whicb  they 
were  In  except  the  $3,000  mortgage  which 
Slyman  had  given  bo  Malcolm  on  the  Pontiac 
property  after  acquiring  title  thereto.  The 
court  held  this  mortgage  valid  and  gave  a 
decree  against  Slyman  for  tbe  amount  and 
made  it  a  lien  upon  whatever  Interesb  be 
(Slyman)  bad  in  tbe  farm. 

[1]  1.  It  is  a  strain  upon  our  credulity 
to  accept  as  true  the  statement  of  plaintiff 
tbat  be  did  not  know  he  was  buying  the 
farm  subject  to  a  claim  of  $6,900.  He  and 
Slyman  talked  over  their  deal  and  agreed. 
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When  he  had  finished  he  read  It  otot  to 
them  and  they  approved  and  signed  It  This 
agreement  expressly  provides  that  plalnUff 
takes  the  farm  "subject  to  a  mortgage  of 
sixty-nine  hundred  dollars."  The  matter  did 
not  end  here.  This  agreement  was  carried 
out.  Plaintiff  and  Slyman  went  to  Lunger- 
hausen  and  Hosner,  and  aTangements  were 
made  whereby  Dennis  should  take  over  the 
Interest  of  Slyman  and  become  the  debtor 
of  Lungerhausen  and  Hosner  as  to  the  per- 
sonal property,  and  they  promised  in  writ- 
ing that  when  the  $3,300  was  paid  they 
would  release  the  chattel  mortgage  and  as- 
sign to  plaintiff  the  land  contract  of  the 
farm.    Mr.  Lungerhausen  testified  tihat — 

When  plaintiff  and  Slyman  called  on  him  with 
reference  to  the  matter,  "we  talked  about  what 
claims  were  against  the  personal  property  and 
against  the  real  estate.  I  went  to  the  safe 
and  got  my  contract  and  the  other  papers  and 
read  them  to  the  parties;  I  told  them  there 
was  $6,900  against  the  farm  and  tipproximately 
$3,300  '  against  the  personal  property  which 
would  be  $10,200  which  would  have  to  be  paid 
before  the  property  was  dear." 

The  first  time  plaintiff  and  Slyman  called 
upon  Mr.  Lungerhausen  he  was  not  at  home, 
and  his  son  John,  who  Is  an  attorney,  talked 
with  them.  He  explained  to  them  that  there 
was  $6,900  due  on  the  real  estate  and  $3,300 
on  the  personal  property. 

Homer  Colvln,  an  attorney,  who  drew  some 
of  the  papers,  testified  that  he  heard  plain- 
tiff and  Slyman  talking  about  the  incum- 
brances on  the  farm  and  personal  property. 
Daniel  Houck,  the  real  estate  broker  who 
figured  In  the  deal,  testified  he  heard  Sly- 
man tell  plaintiff  that  there  was  an  indebted- 
ness on  the  farm  of  $6,900. 

[2]  When  one  makes  an  agreement  and 
puts  it  in  writing  and  it  Is  afterwards  read 
over  to  him  and  he  signs  It,  some  attention 
ought)  to  be  paid  to  it,  and  Its  provisions 
ought  not  to  be  frittered  away  or  set  aside 
unless  some  very  good  reason  exists  for  so 
doing.  It  is  said  Mr.  Dennis  could  not  read 
or  write  English,  and  the  same  claim  Is 
made  for  Mr.  iSlyman.  We  fall  to  see  how 
this  can  alter  the  situation.  Plaintiff  and 
Slyman  agreed  upon  something  before  they 
went  to  Mr.  Bromley's  office.  They  told  Mr. 
Bromley  what  they  had  agreed  upon.  The 
only  Information  he  had  when  he  drew  the 
agreement  was  the  information  which  he 
had  gotten  from  them.  They  were  both  pres- 
ent, and  after  the  agreement  was  made  Mr. 
Bromley  read  it  over  to  them  and  they  an- 
nounced themselves  satisfied  and  signed  it. 

The  respective  values  of  the  properties 
were  gone  into  at  some  length  at  the  hear- 
ing. These  tend  to  show  that  plaintiff  un- 
derstood that  he  was  buying  the  farm  subject 
to  the  claim  of  $6,900.  The  testimony  shows 
that  the  farm  was  fairly  worth  $11,000  or 
$12,000;  that  the  house  and  lot  was  worth 
between  $6,000  and  $7,000.    Calling  the  house 


and  lot  worth  $7,000,  and  deducting  the 
$1,000  mortgage  given  back  to  plaintiff, 
leaves  a  value  of  $6,000.  Just  how  plaintiff 
thought  he  was  going  to  purchase  a  farm 
worth  $11,000  or  $12,000  with  $6,000  Is  not 
quite  clear  to  us.  If  we  call  the  farm  worth 
$12,000  and  the  personal  property  worth 
$3,300,  then  plaintiff  received  $15,300  in  prop- 
erty. Deducting  therefrom  the  amount  due 
on  the  real  estate,  $6,900,  plus  $3,300  on  the 
personal  prop»ty,  leaves  a  balance  of  $5,100 
to  be  paid  by  a  conveyance  of  the  house  and 
lot  Calling  the  house  and  lot  worth  $6,000 
and  deducting  the  $1,000  mortgage  given  t» 
plaintiff  would  leave  $5,000  to  take  care  of 
this  $5,100  balance.  These  figures  are  per- 
suasive that  plaintln:  understood  he  was  buy- 
ing the  farm  subject  to  the  claim  against  It 
of  $6,900.  The  latter  figures  are  within  the 
range  of  the  testimony  and  are  more  con- 
sistent than  the  claim  of  plaintiff  that  he 
was  trading  the  $7,000  house  subject  to  a 
mortgage  of  $1,000  for  a  farm  fairly  worth 
$11,000  or  $12,000. 

2.  There  is  no  disagreement  as  to  the  con- 
sideration which  was  to  be  paid  for  the 
personal  property.  Plaintiff  was  to  pay 
$3,300  and  that  was  to  include  the  McCaf- 
ferty  chattel  mortgage.  Lungertiausen  and 
Hosner  gave  plaintiff  one  year  to  pay  it 
Before  the  year  expired  the  McCafferty 
mortgage  was  foreclosed  and  the  whole 
amount  of  personal  property  was  sacrificed 
in  payment  of  the  mortgage.  The  record 
does  not  show  that  plaintiff,  Lungerhausen, 
or  Hosner,  made  any  effort  to  protect  the 
property  against  sale.  In  tihe  event  that 
Lungerhausen  and  Hosner  have  not  kept 
faith  with  Slyman,  they  can  settle  their  dif- 
ferences In  an  action  at  law. 

[3}  3.  In  1918  Slyman  worked  an  adjoin 
Ing  farm  of  130  acrea.  Included  In  this 
transfer  to  plaintiff  was  his  interest  in  the 
crops  on  the  130  acres.  To  secure  this  Sly- 
man was  to  put  up  a  deposit  or  a  bond  of 
$100  in  the  bank.  Slyman  did  not  do  this  and 
his  interest  In  the  crops  amounted  to  noth- 
ing after  the  landlord  had  gotten  his  pay. 
If  Slyman  is  liable  to  plaintiff  on  this  phase 
of  the  transaction,  he  has  his  remedy  at  law 
to  right  Ih 

[4]  4.  We  are  of  the  opinion  that  plaintiff 
understood  that  he.was  buying  the  farm  sub- 
ject to  the  claim  of  $6,900,  and  that  he  un- 
derstood he  was  buying  the  {personal  property 
subject  to  a  chattel  mortgage  of  $3,300.  His 
agreement  In  writing  shows  this  and  Is  cor- 
roborated by  the  surrounding  circumstances. 
It  is  true  Lungerhausen  and  Hosner  did  not 
protect  him  as  they  agreed  to  do  with  ref- 
erence to  the  chattel  mortgage.  Neither  did 
Slyman  with  reference  to  the  crops  on  the 
rented  farm,  but  these  failures  could  not 
be  used  as  a  basis  for  an  action  of  fraud. 
They  were  simply  promises  to  do  something 
in  the  future.  Whether  the  bargain  was  a 
good  or  bad  one  we  do  not  know,  and  with 
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that  question  we  are  not  greatly  concerned. 
Having  made  the  bargain  in  writing  and 
having  voluntarily  attested  it  by  his  signa- 
ture, the  plaintiff  shonld  be  held  to  Its  terms 
efren  though  he  suffers  loss  by  reason  of  it 
The  decree  is  reversed,  and  plaintiff's  bill 
iB  dismissed,  with  costs  to  defendant  Slyman. 


HOLCOMB  V.  ALPENA  POWER  CO. 
(No.  30.) 

(Supreme  Conrt  of  Michigan.    Oct  3,  1021.) 

1.  Appeal  and  error  «=>l  099(3)— Question  of 
damage  caused  by  dam,  decided  twico,  held 
res  Judicata. 

Where  it  has  been  dedded  twice  that  plain- 
tilTa  land  wag  damaged  by  overflow  caused 
by  a  dam  maintained  by  defendant  one  of  the 
JndgmentB  having  been  affirmed  on  appeal,  the 
qneation  of  the  effect  of  maintenance  of  the 
dam  is  res  Judicata. 

2.  Waters  and  water  ooursos  €=3l78(2)— 
Award  of  $6,555  for  overflow  of  farm  land 
held  axeeasive. 

Where  a  farm  of  140  acres  was  worth  from 
$6t5(K>  to  $8,600  if  onaffected  by  overflow,  and 
as  affected  was  worth  abonf  $6,000,  and  92 
acres  were  entirely  unaffected  by  water,  an 
award  of  16^066  damages  held  excessive. 

3.  Evidence  $=>I50— Tests  from  observation 
and  experience  are  competent  evidence 
against  sdentiflo  measurements  and  theories. 

Tests  from  observation  and  experience  are 
competent  evidence  against  scientific  measure- 
ments and  theories,  and  are  often  more  satis- 
factory, when  the  two  are  brought  in  conflict 

4.  Appeal  and  error  «s»ll98— Remand,  limit- 
ing matter  to  be  considered,  held  binding  on 
trial  oourt 

In  a  previous  appeal,  where  the  case  was 
remanded  for  an  award  of  damages  based  on 
"the  valoe  of  plaintiff's  property  as  it  is  and 
as  it  would  be  if  the  dam  had  remained  as  it 
was  in  1903,"  the  trial  conrt  is  limited  to  this 
basis  in  awarding  damages,  and  erroneously 
awarded  damages  to  growing  crops. 

5.  Waters  and  water  ooarses  «s>l78(2)— 
Award  of  $1,800  for  overflow  of  60  acres  of 
land  held  excessive. 

An  award  of  $1,800  for  damage  by  over- 
flow to  60  acres  of  land,  worth,  if  unaffected 
by  overflow,  from  |15  to  $25  per  acre,  held 
excessive,  and  should  be  reduced  to  $1,200. 

Appeal  from  Circuit  Ck>urt,  Alcona  C!oant;y, 
In  (Chancery;  Albert  Widdis,  Judge. 

Suit  for  Injunction  by  Samuel  Holcomb 
against  the  Alpena  Power  Company.  E>om 
a  decree  assessing  damages,  defendant  ap- 
peals.   Modified  and  affirmed. 

See,  also,  175  Mich.  500,  141  N.  W.  634; 
198  Mich,  160,  164  N.  W.  470. 


Argued  .  before  STEERB,  G.  J^  and 
MOORE,  FBLIX)WS,  WIEST,  STONE, 
CLARE,  BIRD,   and  SHARPS,  JJ. 

Henry  &  Henry,  of  Alpena,  for  appellant 
W.  S.  Cobb,  of  Jackson,  for  appellee. 

STEERE;  O.  J.  Hubbard  Lake  is' a  body 
of  water  between  7  and  10  miles  In  length, 
within  conflicting  statements,  and  approxi> 
mately  from  1  to  2Vi  miles  wide,  located  in 
the  northern  portion  Of  Alcona  county,  Mich. 
Its  only  outlet  is  the  soutih  branch  of  Thun- 
der Bay  river,  which  flows  northerly  out 
of  the  north  end  of  the  lake.  A  dam  has- 
been  maintained  at  this  outlet  for  many 
years.  It  was  originally  built  and  used  to 
raise  water  In  the  lake  for  floating  logs  and 
other  forest  products  out  of  the  lake  and 
down  Thunder  Bay  river  to  Alpena.  In  1900 
defendant  acquired  the  ownership  and  con- 
trol of  this  dam,  which  it  rebuilt,  and  has 
since  utilized  to  store  water  in  the  lake  for 
use  during  the  dry  season  of  the  year  at 
dams  and  industries  on  Thunder  Bay  river 
near  Alpena. 

In  1904  plalntiir  purdiased  from  a  Mr. 
Gorsuch  for  $2,200  a  160-acre  farm  lying 
to  the  east  and  not  far  from  Hublmrd  Lake, 
upon  which  were  farm  buildings  and  from 
60  to  70  acres  of  cleared  land.  In  1006  he 
bought  an  adjoining  fractional  description 
of  65  acres,  for  whldi  he  i>ald  $175,  the 
total  cost  to  him  of  his  226-acre  holding 
being  $2,375.  None  of  the  land  bordered  on 
Hubbard  Lake ;  the  nearest  being  over  three- 
quarters  of  a  mile  from  its  shores.  In  1910 
plaintiff  flrst  brought  an  action  against  de- 
fendant to  recover  damages  to  his  crops, 
caused  by  raising  the  water  of  Hubbard 
Lake.  The  case  was  tried  before  a  Jury  in 
Alcona  county,  and  he  recovered  a  verdict 
of  $1,080.70  for  injury  to  his  crops  in  1007, 
1908,  and  1909.  The  case  was  brought  to 
this  court  for  review  on  assignments  of  ep 
ror,  and  affirmed  as  having  been  properly 
submitted  to  the  Jury.  175  Mich.  500,  141 
N.  W.  534.  In  the  subsequent  action  of  like 
nature  he  recovered  a  verdict  and  Judgment 
of  $1,398  for  damages  to  his  crops  in  the 
years  1910,  1911,  1912,  and  1013,  which  de- 
fendant paid.  In  April,  1916,  he  filed  this 
Mil  of  complaint)  in  the  circuit  court  of  Al< 
cona  county  in  chancery,  asking  for  Injunc- 
tive mandate  to  compel  defendant — 

"to  lower  and  take  3own  the  dam  at  the  outlet 
of  said  Hubbard  Lake;  «  *  •  that  said  dam 
may  be  abated  and  said  defendant  perpetually 
enjoined  by  an  order  and  injunction  of  this 
honorable  conrt  from  keeping,  maintaining,  or 
operating  said  dam  A  the  point  hereinabove 
described  on  lot  2,  section  4,  township  28 
north,  range  7  east,  and  from  In  any  manner 
whatever  preventing  the  natural  flow  of  the 
water  out  of  said  Hubbard  Lake." 

Upon  the  flrst  hearing  of  this  salt  in  tiie 
trial  court  the  injunctive  relief  asked  was 
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granted,  and  defendant  ai>pealed  the  case 
to  this  court  where  the  decree  was  reversed, 
this  court  holding  that  plaintiff  was  estopped 
t^  his  conduct  from  the  extreme  remedy 
asked,  but  under  the  prayer  in  defendant's 
cross-blU  remanded  the  case  to  take  proofs 
and  determine  the  question  of  damages  In 
fall,  to  be  "computed  upon  the  basis  of  the 
difference  in  value  of  plaintiff's  property 
as  It  la,  and  as  It  would  be  if  the  dam  had 
ronalned  as  It  was  in  1905."  198  Mich.  165, 
lei  M.  W.  470.  On  remand  of  the  case  fur- 
tber  hearing  was  had  In  the  circuit  court 
and  proofs  takm  at  great  length.  An  opin- 
ion was  filed  by  the  circuit  Judge,  discusuiug 
the  testimony  and  awarding  damages  to  the 
amount  of  $6,555  made  up  of  damages  to 
the  land,  94,420;  damage  to  crops  for  the 
years  1014,.  1916,  1916,  and  1017,  $2,135. 

Defendant  has  again  brought  the  case  here 
for  review  contending  as  in  previous  cases 
that  the  great  weight  of  convincing  evidence 
is  againsb  plaintiff's  claim  that  the  water  of 
Hubbard  Lake  Invades  and  injures  his  land, 
which  lies  over  three^uarters  of  a  mile 
away  from  the  lake  shore;  that  the  proofs 
do  not  sustain  damages  to  the  amount 
awarded  by  the  court  for  injury  to  the  land, 
and  the  award  is  made  on  a  wrong  basis, 
contrary  to  the  directions  of  this  court, 
which  did  not  contemplate  damage  to  the 
crops,  but  a  full  and  final  determination  of 
aU  damages  done  to  plaintiff's  land  on  the 
basis  of  difference  in  value  between  the  land 
in  its  present  condition  and  what  it  would 
be,  had  the  dam  remained  as  in  1905. 

Plaintiff's  farm  is  shown  to  be  compara- 
.tlvely  low  and  level  land  for  the  most  part, 
lying  near  the  head  of  an  indentation  or  lobe 
of  the  lake  called  £2a8t  Bay,  into  which  a 
small  stream  which  passes  through  a  portion 
of  his  land  empties.  With  the  lake  at  its 
normal  level,  this  stream  has  sufficient  fall 
to  afford  Mm  proper  drainage.  It  is  bis 
claim  and  evidence  that  even  the  old  dam, 
with  its  lower  head,  raising  the  level  of  the 
lake  4  or  4^  feet,  killed  the  current  of  the 
stream  and  backed  the  water  up,  until  it 
stopped  the  drainage  and  flooded  his  land 
in  part,  but)  did  comparatively  little  harm, 
as  the  dam  was  only  used  for  logging  purpos- 
es, and  the  water  released  early  in  tlie  spring, 
restoring  the  normal  level  of  the  lake  In  time 
for  planting  bis  crops,  while  the  new  dam, 
raising  the  lake  to  a  much  higher  level  and 
used  to  conserve  water  for  hydraulic  pur- 
poses, maintains  as  high  a  level  as  possible 
throughout  the  year,  keeping  his  land  so 
wet  as  to  largely  destroy  is  productivity. 
[1]  That  such  Is  the  result  to  a  degree  is 
res  adjudicata.  It  was  twice  so  detiermined 
by  Judgments  in  the  circuit  court  of  Alcona 
county,  which  have  not  been  seti  aside  or 
reversed;  one  of  them  having  been  appealed' 
'  to  this  court  and  affirmed.  Although  hold- 
■  lag  for  the  reasons  stated  that  the  trial  court 
-erred  In  granting  the  drastic  relief  by  in- 


junction prayed  for  in  the  instant  case,  this 
court  in  effect  affirmed  its  conclusions  on  the 
proposition  that  the  height  at  which  de- 
fendant maintained  the  level  of  the  lake 
worked  material  damage  to  plaintUTs  farm 
and  remanded  the  case  for  determination  of 
the  damages  in  full  on  a  stated  basis  ad- 
visedly adopted,  with  all  which  had  been 
claimed  and  shown  by  both  sides  of  the  pro- 
tracted litigation  before  the  court  as  dis- 
closed by  two  ample  records. 

[2]  In  any  aspect  of  the  case  we  are  im- 
pressed that  the  decree  is  excessive.  This 
farm  cost  plaintiff  $2,375  at  about  the  time 
defendant  acquired  its  dam.  Peterson,  the 
supervisor  of  bis  township,  called  by  him  as 
a!  witness,  testified  he  had  assessed  it  for 
the  current  year  at  $4,000,  and  unaffected  by 
the  water  it  would  be  worth  $6,500  to  $7,000. 
A  neighboring  farmer,  named  Glllard,  called 
by  plaintiff,  testified  that  the  farm  would  be 
worth,  if  unaffected  by  the  water,  $8,500, 
and  as  affected  was  worth  $6,000.  Plaintiff 
appraised  his  farm,  unaffected  by  the  water, 
at  $10,000,  and  placed  the  value  of  his  build- 
ing and  orchard  at  $3,000.  He  conceded 
that  the  portion  of  his  farm  where  the  or- 
chard and  buildings  were  was  not  affected 
by  the  high  water.  The  trial  court  found 
plaintiff  bad  at  least  140  acres  of  "usable" 
land,  02  of  which  were  entirely  unaffected 
by  the  water;  that  the  buildings  were  old, 
not  large,  and  "commensurate  with  the  stse 
of  tibat  part  of  the  farm  unaffected  by  the 
water."  If  this  award  should  stand,  plain- 
tiff will  have  recovered  damages  from  de- 
fendant, including  previous  awards  by  Juries, 
amounting  to  $9,08<i.7O,  and  yet  owns  the 
farm. 

[3]  The  court  entertained  plalnttfTa  claim 
for  damage  to  crops,  and  for  the  preceding 
four  years  awarded  $2,135.  This  was  In  ad- 
dition to  his  award  based  on  determination 
of  "the  value  of  plaintiff's  property  as  it  Is 
and  as  it  would  be  if  the  dam  had  remained 
as  It  was  in  1005."  The  decision  and  di- 
rection of  this  court  in  remanding  the  case 
confined  the  award  to  that  basis,  #hich  does 
not  include  damages  for  crops. 

Defendant's  evidence  consists  mainly  of 
testimony  by  engineers,  who  took  levels  and 
made  observations  from  which  they  testified 
that  nearly  all  of  plaintiff's  land  ts  from  4 
to  8  feet  above  the  water  level  of  the  lake, 
when  raised  by  the  dam  to  its  highest  capac- 
ity. Plaintiff  produced  no  engineer  to  di- 
rectly contradict  this  testimony  as  to  levds, 
but  introduced  testimony  of  old  settlers, 
farmers  and  neighbors,  as  to  tlieir  experience 
and  observation  from  year  to  year  touching 
the  height  of  the.  water  and  conditions  of 
the  soil  resulting  from  different  levels  of  the 
lake^  observed  by  them  before  and  after 
defendant  acquired  the  dnm.  Much  of  the 
testimony  is  direct  and  positive  to  the  effect 
tihat,  since  the  dam  was  raised  and  the  water 
retained  the  year  round,  plaintiff  was  on- 
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able  to  ralK  good  crops  upon  the  land  as 
before,  detailing  facts  and  drcumstancte 
wbldi  they  had  particularly  noticed  from 
year  to  year,  sustaining  their  assertions  that 
raising  the  level  of  the  lake  by  defendant 
had  done  serious  damage  to  plalntUT's  place. 
Their  testimony  as  to  these  facts  is  not  In 
the  main  met  by  any  direct  testimony  of 
defendant,  although  each  party  by  Its  evi- 
dence indirectly  contests  that  of  the  other. 
If  the  direct  testimony  from  plaintiff's  wit- 
nesses be  true,  that  raising  the  water  to 
tfie  level  shown  and  retaining  It  there  im- 
peded the  draining  of  plaintiff's  land  and 
seb  the  water  back  upon  and  through  It, 
flooding  and  saturating  the  soil  to  an  extent 
which  seriously  Injured  large  portions  of  it, 
as  said  by  Justice  Campbell  in  Treat  v. 
Bates,  27  Mich.  390: 

"No  theory  can  change  the  facts,  and  we 
need  no  aid  of  science  to  confirm  the  proofs  of 
eyewitnesses." 

[4]  The  law  is  well  settled  in  this  state, 
as  well  as  elsewhere,  that  tests  from  obser- 
vation and  experience  are  competent  evi- 
dence against  scientific  measurements  and 
theories,  and  often  more  satisfactory  when 
the  two  are  brought  into  conflict  Turner  v. 
Hart,  71  Mich.  128,  38  N.  W.  890,  IJ  Am. 
St.  Rep.  243 ;  Bro<*way  v.  Hydraulic  Power 
Co.,  175  Mich.  839, 141  N.  W.  693.  Plaintiff's 
witnesses  testified  in  detail  as  to  the  several 
descriptions  of  land,  the  acreage,  portions 
injuriously  affected  by  the  raised  water  In 
whole  or  in  part,  values  of  the  same  If  un- 
affected, and  as  affected.  The  trial  court 
went  over  these  several  descriptions  in  his 
findings  and  determined  the  injury,  if  any, 
as  to  each  descripUon.  The  record  affords 
testimoDy  to  sustain  them  In  the  main.  The 
trial  Judge  bad  the  advantage  of  seeing,  lis- 
tening to,  and  examining  the  witnesses  as 
.he  wished,  and  viewing  the  premises  wlttb 
their  stories  In   mind. 

[6]  After  a  careful  examination  of  this  rec- 
ord, we  conclude,  as  before,  that  the  dam  as 
maintained  is  a  substantial  damage  to  plain- 
tiff's farm,  and  are  only  disposed  to  disturb 
the  award  as  to  the  fractional  W.  ^  of  M. 
"W.  Vt,  at  section  7.  being  the  65  acres  plain- 
tiff bought  for  $176  in  1906,  paying  the  fair 
market  value  at  that  time,  as  he  stated,  and 
further  testified  that  since  that  time  land 
In  that  region  has  doubled,  and  some  of  It 
trebled.  Apparently  disinterested  witnesses 
called  by  him  testify  this  description,  with 
the  exception  of  from  6  to  7  acre%  which 
are  cleared,  is  low,  flat  land,  seriously  af- 
fected by  the  water  and  of  scant  value  ex- 
cept for  the  timber  upon  It,  and  that  it  has 
"always  been  affected  by  the  water  some." 
They  place  its  value,  if  unaffected  by  the 
water,  at  from  S15  to  $25  per  acre.  The 
court  awarded  $1,800  for  the  damage  done 
this  description  by.  raising  the  water.    We 


conclude  that  under  plaintiff's  evidence,  fa- 
vorably considered,  $20  per  acre  for  the  60 
acres  said  to  be  overflowed  is  an  ample 
award.  From  the  court's  award  of  $6,555 
must  be  deducted  $600  on  this  description, 
and  $2,135  erroneously  included  for  damages 
to  crops,  reducing  the  same  to  $3,820. 

A   decree   may    be   prepared    accordingly, 
with  costs  of  this  court  to  defendant 


RUBENSTINE  St  al.  v.  POWERS  et  al. 
(No.  42.) 

(Sopreme  Oourt  of  Michigan.   Oct  8,  1921.) 

1.  Mortgages  «=»32(2)— Absolute  deed  may 
be  shown  intended  as  mortgage. 

A  deed  abaolute  oa  its  face  may,  by  parol 
testimony,  be  shown  to  have  been  intended  as 
a  mortgaKe,  in  which  case  it  will  be  regarded 
and  treated  in  equity  as  a  mortgage. 

2.  Mortgages  «=338(2)— Proof  absolute  deed 
Intended  as  mortgage  must  be  eiear  and  oon- 
vinclng. 

Where  a  deed  is  absolnte  oa  its  face,  one 
who  alleges  that  it  was  intended  to  operate  as 
a  mortgage  must  prove  such  intention  by  clear 
and  coireincing  evidence. 

3.  Mortgages  «=938(l)-^Cvirfesoe  held  Insslll- 
olent  to  prove  alMoiute  dead  a  mortgage^ 

Sividence  Aeitf  insufllclent  to  prove  that 
deed,  absolute  on  its  face,  to  grantee,  who, 
contemporaneously  with  execntioo  of  deed, 
agreed  to  sell  the  land  to  third  party,  was  in- 
tended, as  between  grantee  and  such  third  per- 
son, as  a  mortgage. 

4.  Vendor  asd  parchaser  «=»g5(3)— Accepting 
payment  from  purchasers  In  default  waived 
notice  of  forfeiture. 

Vendors'  acceptance  of  delinquent  payment 
after  service  of  notice  of  forfeiture  upon  pur- 
chasers operated  as  a  waiver  of  the  notice  of 
forfeiture. 

5.  Principal  and  agent  4=>I37(I) —Vendor 
signing  purchaser's  contract  to  sell  to  third 
persons  estopped  from  denying  purchaser's 
right  to  oontraot  and  accept  payments. 

Vendor,  having  signed  purchaser's  contract 
to  sell  portions  of  the  land  to  third  persons, 
was  estopped  from  denying  purchaser's  right 
to  make  the  contract  and  accept  payments 
thereon. 

6.  Vendor  and  purchaser  <S=>298— Statute  as 
to  writs  of  restltutloo  held  Inapplicable. 

CTomp.  Laws  1915,  {  13263,  as  amended  by 
Pub.  Acts  1917.  No.  243.  relating  to  writs  of 
restitution,  held  inapplicable  to  action  in  which 
question  of  possession  was  not  involved,  and 
where  it  did  not  appear  that  any  of  the  par- 
ties were  actually  living  upon  the  land  «r  in 
actual  occupancy  thereof. 

Appeal  from  CXreult  Court,  Genesee  Coun- 
ty, in  Chancery;  Fred  W.  Bronnnn,  Judse. 
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Suit  liy  Philtp  Rabenstlne  and  others 
against  Walter  W.  Powers  and  Nell  J.  Bers- 
tOTt,  In  which  the  first-named  defendant  flies 
cross-bin  against  last-named  defendant 
Judgment  for  defendant  Powers  on  his  cross- 
bill, and  defendant  Berston  appeals.  Decree 
affirmed  as  to  plaintiffs,  but  reversed  as  to 
defendant  Powers,  and  cross-bill  dismissed. 

Argued  before  STEEBE,  O.  J.,  and  MOOBE, 
FTESLLOWS^  WIBST,  STONE),  CLARK, 
BIRD,  and  SHARPB,  JJ. 

Carton,  Boberts  &  Stewart,  of  Flint,  for 
apjpellant 

George  W.  Cook,  of  Flint,  for  appellee. 
Powers. 

Parker  &  WUber,  of  Flint,  for  other  ap- 
pellees. 

STONE,  J.  The  principal  controversy  la 
tbl9  case  is  between  the  defendants  Powers 
and  Berston,  and  arises  imder  the  cross-bill 
filed  by  defendant  Powers  on  November  26, 
1919,  in  which  he  asks  for  certain  relief 
from  defendant  Berston.  The  facts  are  scnne- 
what  Involved,  and  the  right  of  Powers  to 
file  a  cross-bill  is  questioned  by  defendant 
Berston.  The  history  of  the  several  trans- 
actions between  the  parties  will  be  stated. 

Prior  to  December  9,  1916,  WilUam  M. 
Dcmnelly  and  others  were  the  owners  of  cer- 
tain described  premises,  consisting  of  a  farm 
of  about  80  acres  in  the  township  of  Mt. 
Morris,  county  of  Genesee,  Mich.,  which 
premises  were  ontslde  the  city  limits  of  the 
city  of  Flint  On  September  28,  1916,  said 
William  M.  Donnelly  and  others  made  and 
delivered  to  John  Thornton  and  Walter  W. 
Powers  a  60-day  option,  in  writing,  to  pur- 
chase said  real  estate  at  the  price  of  $31,600. 
This  option  was,  on  November  27,  1916,  ex- 
tended to  December  9,  1916.  On  December 
8,  1916,  said  Powers,  being  without  means 
and  unable  to  take  up  said  option,  made  an 
arrangement  with  defendant  Berston  by 
which  the  property  should  be  deeded  by  the 
Donuellys  direct  to  Berston,  who  was  to  give 
back  a  mortgage  to  the  Donnellys  for  $15,- 
600,  and  pay  the  balance  of  $16,000  In  cash 
to  the  Donnellys.  Berston  was  to  make  and 
execute  to  Powers  a  land  contract,  by  the 
terms  of  which  Powers  was  to  pay  Berston 
$18,000  on  or  before  February  9,  1917,  and 
was  to  assume  and  pay  the  mortgage  given 
by  Berston  to  the  Donnellys.  It  will  be 
noted  that  the  consideration  provided  ^or  in 
said  contract  was  $2,000  more  than  the 
amount  paid  by  Berston  to  the  Donnellys. 
For  the  purpose  of  securing  the  payment  of 
said  $18,000  and  assuming  and  paying  said 
mortgage,  Powers  agreed  to  assign  to  Bers- 
ton, as  collateral  security,  his  equity  in  66 
lots  in  Moore  &  Vealc's  subdivision,  in  Green- 
field township,  Wayne  county,  which  had 
been  sold  upon  contracts,  upon  which  con- 
tracts  there   remained   unpaid   the  sum   of 


$25,034.98.  Powers  had  pnrcbased  this  prop- 
erty upon  contract  for  $20,000,  upon  wbidi 
there  had  been  paid  $8,040.  This  contract 
was  also  to  be  assigned  to  Berston. 

Pursuant  to  this  arrangement  the  Donnellys 
deeded  direct  to  Berston  the  property  de- 
scribed in  the  opinion,  on  December  9,  1910. 
Berston  gave  to  Donnelly  a  note  for  $15,600, 
secured  by  real  estate  mortgage  upon  the 
same  property,  payable  three  years  from  date, 
with  Interest  at  6  per  cait.  per  annum,  pay- 
able semiannually,  and  on  the  same  day  Pow- 
ers made  and  delivered  to  Berston,  as  collat- 
eral security  for  the  payment  of  said  $18,000, 
and  assumption  and  payment  of  said  mort- 
gage an  assignment  of  his  equity  in  the  66 
lots  above  referred  to.  To  this  assignment 
was  attached  a  list  of  the  lots  sold  upon 
contract  the  purchasers'  names,  the  price  lot 
which  the  lots  were  sold,  and  the  balance 
due  and  unpaid  npon  the  contracts.  These 
contract^  were  delivered  to  Berston.  At 
whose  suggestion  this  assignment  was  made 
is  in  dispute.  Powers  claiming  that  Berston 
requested  it,  and  Berston  claiming  tliat  Pow- 
ers proposed  In  the  first  instance  to  make 
it  as  collateral  security  to  the  contract  On 
December  8,  1916,  a  land  contract  for  $33,600 
was  made  and  signed  by  Both  Berston  and 
Powers,  by  the  terms  of  which  Berston  agreed 
to  convey  said  real  estate  to  Powers  upon 
payment  to  him  of  $18,000  on  or  before  Feb- 
ruary 8,  1917.  This  contract  provided  for 
the  payment  of  the  balance  of  the  purchase 
price  ($15,600)  by  assuming  the  payment  of 
the  Donnelly  mortgage.  It  did  not  bear  In- 
terest and  contained  the  usual  forfeiture 
clause,  and  gave  Powers  the  right  to  the 
possession  of  the  premises.  This  contract 
was  delivered  the  following  day,  at  the  same 
time  the  deed,  mortgage,  and  collateral  iw- 
slgument  were  delivered. 

Not  being  able  to  raise  the  $18,000,  Powers 
obtained  a  verbal  extension  for  30  days.  On 
March  10,  1917,  Powers,  being  unable  sMU 
to  raise  the  $18,000  then  due  on  the  land 
contract  of  December  8,  1916,  had  an  Inter- 
view with  Berston  which  resulted  In  the 
making  of  a  new  contract  in  the  place  and 
stead  of  the  former  one.  By  the  terms  of 
this  contract  Berston  agreed  to  convey  the 
same  property  to  Powers,  for  and  in  con- 
sideration of  $47,500,  of  which  Powers  was 
to  pay  $5,000  in  cash,  $2,000  or  more  on  or 
before  the  10th  day  of  March,  1918,  $4,000 
or  more  on  or  before  March  10,  1919,  $7,000 
or  more  on  or  before  March  10,  1920,  $7,000 
or  more  on  or  before  March  10,  1921,  and 
the  balance  of  $6,000  on  or  before  March  10. 
1922,  Powers  also  agreeing  to  assume  the 
Donnelly  mortgage  of  $15,600,  and  to  pay 
the  Interest  on  aU  unpaid  balances  on  said 
contract  at  the  rate  of  6  per  cent  per  an- 
num, payable  annually.  The  contract  also 
provided  that  Powers  should  have  the  prlT- 
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liege  of  BubdlTldlng  said  property,  and  deal- 
ing with  It  In  any  way  tae  saw  fit  Ber> 
ston  agreed  to  sign  whatever  plat  or  plats 
of  the  property  that  were  laid  oot.  The  con- 
tract further  provided  that: 

"In  case  it  Is  desired  to  pay  up  In  full  upon 
any  lot  or  lots  of  the  said  plats,  the  said  first 
party  agrees  upon  request  to  release  snch  lots 
from  this  contract,  and  to  give  warranty  deeds 
therefor  nnder  the  following  conditions,  viz.: 
Release  price  shall  be  fixed  at  $&7  per  lot  in 
the  beginning,  and  the  basis  of  lots  60x100 
feet,  or  six  lots  to  the  acre,  and  shall  be  re- 
duced by  $2  for  every  $1,000  paid  on  principal 
under  this  contract.  It  is  mutually  understood 
and  agreed  that  the  sums  paid  from  time  to 
time  to  make  up  the  release  price  for  any  lots 
released  shall  be  credited  on  the  next  succeed- 
ing payment  on  this  contract." 

It  was  provided  that  Powers  should  have 
possession  of  the  property.  The  $5,000  was 
paid  by  Powers  to  Berston,  and  Powers  also 
paid  the  first  installment  of  interest  on  the 
Donnelly  mortgage.  The  assignment  of  con- 
tracts for  the  66  lots,  was  surrendered  to 
Powers  before  or  at  the  time  of  the  making 
of  the  new  contract 

A  idat  was  prepared  by  Powers  dividing 
the  property  Into  480  lots.  No  development 
work  was  done,  except  that  Powers  had  the 
streets  plowed,  some  trees  cut  and  Cleared 
away,  and  he  put  up  a  sign  on  the  front  of 
the  'proi>erty,  giving  the  name  of  the  plat, 
with  Powers'  name  thereon.  The  plat  was 
not  recorded.  About  20  lots  were  sold  mi 
contract,  and  3  deeds  of  lots  were  made. 
Just  how  mu(A  Powers  realized  out  of  these 
saleai  does  not  appear,  but  it  is  claimed  by 
Berston  that  Powers  sold  timber  and  collect- 
ed substantial  amounts  tnxa  the  three  lots 
deeded  and  the  20  lots  fold  on  cmitract,  suf- 
ficient to  reimburse  him.  Eleven  of  these 
lots  were  sold  to  the  plaintiffs  on  contract 
dated  January  6,  1917.  The  consideration 
was  $5,535.  Of  this  $285.71  was  paid  upon 
the  execution  of  the  contract,  and  the  balance 
was  made  payable  in  installments  of  $300 
or  more  each,  to  be  paid  on  the  5th  days  of 
May,  September,  and  January  in  each  year, 
with  interest  at  6  per  cent,  per  annum,  com- 
mencing January  5, 1920.  This  contract  gave 
the  vendees  the  right  of  possession,  and  was 
•signed  by  the  plaintifTs  and  by  Powers  and 
Befston,  the  name  of  the  latter,  however, 
not  appearing  In  the  body  of  the  Instnunent. 
Plaintiffs  went  into  possession  of  the  proper- 
ty, whldi  was  described  by  metes  and  bounds, 
and  they  planted  potatoes  thereon  for  two  or 
more  years. 

Thlis  contract  also  Included  three  lots  in 
another  plat  put  on  by  Powers,  and  in  which 
Berston  had  no  Interest  Plaintiffs  paid  $300 
on  May  5,  1917,  and  made  no  further  pay- 
ments until  May  26,  1919,  when  th^  paid 
$1,873,  daimlng  that  to  be  the  amount  then 
due.    Before  this  last  sum  was  paid  Powers 


caused  notice  of  forfeiture  to  be  served  <» 
all  of  the  plaintiffs.  This  notice  was  served 
about  the  22d  day  of  May,  1919.  The  pay- 
ment of  $1,873  was  accepted  by  Powers  after 
service  of  this  notice.  Later  notice  of  for- 
feiture signed  by  Berston  was  served  upon 
plaintiffs.  No  proceedings  were  Instituted 
by  either  Powers  or  Berston  against  the 
Iflalntiffs  to  get  possession  of  the  11  lots 
described  In  plaintiffs'  contract  About  a 
week  before  platntlffs  began  this  suit,  they 
made  a  teader,  or  att^npted  to  make  a 
tender,  of  the  balance  due  upon  this  ctmtract 
to  both  Powers  and  Berstcm. 

Powers  having  made  default  in  the  pay- 
ment of  the  $2,000  due  March  10,  1018,  Ber- 
ston caused  to  be  served  upon  him  a  notice 
of  forfeiture.    This  notice  is  dated  July  80, 

1918.  It  contained  this  clause: 

"Now,  therefore,  notice  is  hereby  given  that 
if  said  nonperformance  of  the  eonditionB  of 
said  contract  or  any  of  them,  shall  remain  in 
default  for  a  period  of  lixty  days  on  and  after 
this  date,  Neil  J.  Berston,  Jr.,  party  of  the 
first  part  in  said  above-named  contract  will 
declare  the  said  contract  void,  and  without 
further  force  and  effect" 

On  or  about  the  15th  day  of  October,  1918, 
Powers  stiU  being  in  default  Berston  caused 
to  be  served  upon  him  a  second  notice  of 
forf^ture.  In  which  the  contract  was  de- 
clared forfeited  and  void,  and  immediate 
possession  of  said  premises  was  demanded. 
This  notice  of  forfeiture  bears  date  October 
14,  1918,  and  was  signed  by  Berston.  No 
suit  or  further  proceedings  were  taken 
against  Powers  to  obtain  possession  of  the 
property.  However,  it  api>ears  that  later 
Berston  and  those  holding  nnder  him  went 
into  possession  of  the  property,  and,  so  tar 
as  this  record  sbows,  are  now  in  possession 
thereof. 

The  bill  of  complaint  herein  was  filed  Oc- 
tober 1,  1019.  Both  Powers  and  Berston 
were  made  defendants,  and  the  bill  prayed 
for  specific  performance  of  the  contract  of 
January  5,  1917.    Powers,  on  November  26, 

1919,  filed  his  answer  and  cross-bill  making 
Berston  defendant  to  such  cross-bill.  Berston 
filed  his  answer  to  plaintiffs'  bill  of  com- 
plaint, and  later  made  a  motion  to  dismiss 
the  cross-blli  of  Powers,  which  motion  was 
denied,  and  thereafter  he  filed  his  answer  to 
said  cross-biU.  The  case  was  heard  upon 
the  issues  thus  formed.  Counsel  for  defend- 
ant Berston  made  a  motion  to  dismiss  the 
cross-bill  of  Powers  upon  the  grounds,  viz.: 
(1)  That  it  was  in  no  way  germane  to  the 
original  bill;  (2)  that  it  was  an  attempt 
by  way  of  cross-bUl  to  introduce  into  the 
case  and  excuse  the  default  of  Powers,  to 
the  Injury  of  Berston,  and  to  place  the  en- 
tire burden  npon  the  latter,  wrongfully  and 
without  any  fault  upon  bis  part  and  was 
therefore  without  equity;  (3)  for  the  reason 
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that  Powers  wm  attempting  to  use  a  receipt 
by  him  of  $1,873  paid  by  the  plaintiffs  to 
Powers  In  such  manner  as  to  have  it  work 
a  waiver  of  the  default  on  his  part  of  bis  con- 
tract with  Berston,  which  latter  contract 
was  no  part  of  the  litigation  in  the  case,  and 
which  attempt  was  without  equity  and  good 
conscience ;  (4)  for  the  reason  that  the  cross- 
bill was  not  part  of  the  material  and  relevant 
defense  to  said  original  bill,  and  raised  no 
Issue  by  its  allegations  in  any  way  connected 
with  the  issues  involved  In  the  original  biU. 

The  court  below  having  denied  this  motion, 
and  testimony  having  been  taken,  and  the 
case  heard  upon  Its  merits,  we  are  disposed 
to  consider  the  merits  of  the  cade  as  present- 
ed to  the  court  below.  VCbe  court  granted 
relief  to  Powers,  and  Berston  has  appealed. 

It  Is  the  claim  of  cross-plalntlff  Powers 
that  this  entire  transaction  was  his  deal; 
that  the  only  interest  Berston  had  in  the 
matter  was  to  advance  the  money  for  the 
payment  to  the  Donnellys;  that  the  title 
to  the  land  was  deeded  to  Berston  direct  up- 
on Powers'  orders,  in  order  to  secure  Bers- 
ton for  the  money  advanced  by  him  for 
Powers'  benefit,  and  that  therefore  the  whole 
proposition,  viewed  from  every  standpoint, 
was  a  security  deal;  and  that  the  only  in- 
terest Berston  had  In  the  land  was  that  oJ 
a  mortgagee,  and  Powers  Invokes  the  doc- 
trine of  "once  a  mortgage  always  a  mort- 
gage." 

It  is  conceded  by  crosa-plalntifl  Powers 
that  the  deed  from  Donnellys  to  Boston, 
and  the  contract  from  Berston  to  Powers, 
appear  to  be  al>soIute  upon  tbelr  face,  but 
It  is  said  that  it  has  been  held  by  tlils  cooirt 
many  times,  that  parol  evidence  Is  admissi- 
ble to  show  that  a  deed  absolute  upon  iti 
face  is  in  effect  a  mortage,  and  numerous 
of  our  decisions  are  dted  in  support  of  this 
position.  It  is  the  claim  of  Powers  that 
the  testimony  and  surrounding  circumstances 
In  the  case  show  clearly  that  this  was  a  se- 
curity transaction.  It  is  contended  that  a  deed 
of  conveyance  of  land  absolute  and  uncon- 
ditional on  its  face,  but  intended  and  under- 
stood l>y  the  parties  to  be  merely  a  security 
for  the  payment  of  a  debt,  or  Qie  perform- 
ance of  some  other  condition,  will  be  re- 
garded and  treated  In  equity  as  a  mort- 
gage, giving  to  the  parties  the  relative 
rights  and  remedies  of  mortgagor  and  mort- 
gagee, and  nothing  more. 

It  Is  urged  that  it  Is  a  settled  doctrine  of 
equity  that  the  form  of  a  transaction  will 
never  preclude  inquiry  into  its  real  nature, 
but  that  in  all  cases  the  intention  of  the 
parties  must  control,  irrespective  of  form; 
and  consequently,  If  a  conveyance  Is  made 
as  a  security  for  money.  In  whatever  form 
the  conveyance  is  made,  or  whatever  cover 
may  be  used  to  disguise  the  transaction  and 
and  hide  its  real  character  from  others,  as 
between  the  parties  and  as  to  all  persons 


•who  have  notice  that  the  property  Is  mere- 
ly his  collateral  security,  It  will  be  treated 
as  a  mortgage  (citing  cases  in  support  of 
this  position). 

[1]  We  think  there  Is  no  question  at>out 
the  law  as  dairaed  by  crosa-plaintlff's  coun- 
sel. The  only  question  is  as  to  its  applica- 
bility to  the  facts  in  this  case.  The  true 
dodtrlne  was  well  stated  by  Mr.  Justloe 
Lamar  in  the  case  of  Wallace  v.  Johnstone, 
129  n.  S.  58,  9  Sup.  et  243,  82  U  Ed.  at». 
In  that  case  the  jurist  said: 

"A.  deed  of  lands,  absolute  in  form,  with  gen- 
eral warranty  of  title,  and  an  agreement  by 
the  vendee  to  reconvey  the  property  to  the 
vendor  or  a  third  person,  npon  his  payment  of 
a  fixed  anm  within  a  specified  time,  do  not  of 
themselves  constitute  a  mortgage;  nor  will 
they  be  held  to  operate  as  a  mortgage,  unless 
it  is  dearly  shown,  either  by  parol  e^ence 
or  by  the  attendant  circumstances,  such  as 
the  condition  and  relation  of  the  parties,  or 
gross  inadequacy  of  price,  to  have  been  intend- 
ed by  the  parties  as  a  security  for  a  loan  or  an 
existing  debt." 

So  that  the  pertinent  question  here  is: 
Was  the  deed  given  to  Berston  as  security, 
or  was  the  transaction  what  It  appeared  up- 
on its  faca  to  be? 

[2]  Upon  the  question  of  the  burden  and 
standard  of  proof  generally  required,  the 
rule  is  stated  In  IS  B.  CX  Z<.  at  pages  263 
and  264: 

"The  authorities  are  unanimously  agreed 
that  the  burden  of  proving  that  an  absolnte 
conveyance,  unaccompanied  by  any  written 
stipulation  for  reconveyance,  was  intended  to 
operate  as  a  mortgage  rests  on  the  party  al- 
leging that  intention.  Furthermore,  evidence 
is  not  sufficient  to  establish  such  a  convey- 
ance to  be  a  mere  mortgage  onless  it  is  dear 
and  unambiguous.  I(  mast  be,  according  to 
various  statements,  dear  and  convindng; 
clear  and  satisfactory;  plain  and  convincing; 
clear,  satisfactory  and  condusive;  or  dear, 
uDeguivocal,  and  convincing.  It  will  not  suf- 
fice if  composed  of  loose  and  random  state- 
ments, or  of  facts  and  clrcumstauces  of  doubt- 
ful import;  but  it  must  be  of  such  a  character 
as  not  to  leave  the  nature  of  the  transaction 
in  reasonable  donbt  though  there  is  apparent- 
ly dissent  as  to  the  proposition  last  stated. 
The  reason  for  the  exaction  of  this  high  de- 
gree of  proof  is  not  far  to  seek.  If  a  less 
rigorous  rule  obtains,  no  man  wonid  be  safe 
in  taking  a  deed  of  property.  When  it  had' 
doubled  or  trebled  in  value  it  would  be  only 
necessary  for  the  grantor  to  bring  witnesses 
to  testify  to  an  agreement  that  the  deed  wai 
regarded  as  an  equitable  mortgage,  to  enable 
him,  on  payment  of  the  purchase  price  and  in- 
terest, to  redeem." 

It  Is  urged  by  counsel  for  defoidant  Ber- 
ston that  the  last  sentence  In  the  aliove 
paragraph  is  the  keynote  to  the  whole  case^ 
as  In  the  instant  case  the  property  has  en- 
hanced in  value  many  fold  acoording  to  the 
testimony  of  a  number  of  vritnesses,  and  Is 
now  within  the  dty  limits,  and  In  an  im>- 
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proved  district  The  Tltal  question  In  this 
case  Is  whether  the  cross-plainticr  has  sus- 
tained the  burd^i  of  establishing  that  this 
warranty  deed,  on  its  face  coaveyms  the 
absolute  title,  was  between  the  parties,  a 
mortgage.  In  the  recent  case  of  Mlntz  v. 
Soule,  182  Mioh.  664,  at  page  671,  148  N.  W. 
769,  771  (L.  tt.  A.  1916  B,  15)  this  court, 
speaking  through  Justice  Steere,  said: 

"It  is  well  settled  that  such  question  is 
open  to  litigation,  and  the  courts  may  so  de- 
clare when  the  teatimony  impels  to  that  con- 
dusion.  In  passing  upon  the  proof,  courts  fa- 
Tor  written  evidence,  rather  than  oral,  bat 
are  required  to  consider  together  the  writings, 
relations  of  the  parties,  surrounding  facts 
and  conditions  generally,  to  arrive,  if  possible, 
at  the  real  intent,  understanding,  and  agree- 
ment of  the  contracting  parties." 

In  Dalton  t.  Mertz,  173  Mich.  153,  at  page 
166,  138  N.  W.  1065,  1066.  Justice  Bird, 
speaking  for  this  court,  said: 

"We  are  of  the  opinion  that  the  complain- 
ant has  failed  to  discharge  tiie  burden  of  proof 
which  rented  upon  him  in  making  out  his  case. 
The  proof  should  be  clear  and  convincing  be- 
fore an  instrument  which,  on  its  face,  purports 
to  be  an  absolute  conveyance  is  declared  to  be 
a  mere  security.  For  complainant's  failure  in 
this  respect. he  must  be  denied  reUet." 

[3]  We  have  given  the  record,  briefs,  and 
oral  arguments  in  this  case  close  attention, 
and  we  are  of  opinion  that  the  cross-plain- 
tiff has  failed  to  discharge  the  burden  of 
proof  which  rested  upon  him.  The  rule  to 
be  applied  may  also  be  found  in  Tilden  v. 
Streeter,  45  mch.  533,  at  page  540,  8  N.  W. 
502,  606,  where  Justice  Graves  said: 

"The  natural'  and  prima  facie  effect  of  a  con- 
veyance expressing  no  condition,  and  regularly 
executed  in  the  presence  of  attesting  witness- 
es.  and  duly  acknowledged  as  an  absolute  deed, 
outrbt  not  to  be  controlled  and  qualified  by  oral 
evidence,  and  brought  down  to  the  effect  due 
to  a  mere  security,  on  a  sliRht  showing.  The 
great  current  of  authority  is  distinct  in  hold- 
ing that  the  party  thus  seeking  to  modify  the 
operation  of  the  instrument  and  prove  himself 
entitled  against  the  terms  of  bis  own  deed  to 
an  equity  of  redemption  is  not  only  bound  to 
make  out  that  the  transaction  was  in  truth 
and  Justice  nothing  more  than  the  giving  ot 
security,  but  is  required  to  do  so  by  force  of 
evidence  sufficient  to  command  the  unhestating 
assent  of  every  reasonable  mind.  Unless  the 
testimony,  say  the  Supreme  Court  of  the  Unit- 
ed fitates,  is  entirely  plain  and  convincing  be- 
yond reasonable  controversy,  the  writing  wil' 
be  held  to  express  correctly  the  intention  of 
the  parties.  Rowland  v.  Blake.  97  U.  S.  624- 
626"— and  citing  many  other  cases. 

See,  also,  Etheridge  v.  Wisner,  86  Mich. 
166-173,  48  N.  W.  1087;  Abbott  T.  Gruner, 
121  Mich.  140-147,  70  N.  W.  1065, 

A  diligent  search  of  this  record  has  not 
enabled  us  to  find  one  sentence  of  documen- 
tary evidence  going  to  show  that  the  deed 
and  land  contracts  in  this  case  were  Intend- 
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ed  to  operate  as  security.  In  the  sense  in 
which  the  word  la  used  in  the'  authorities, 
or  as  a  mortgage.  Hie  case  of  cross-plain- 
tiff Powers  Is  made  to  rest  mainly  upon 
his  own  uncorroborated  testimony  as  to 
conversations  had  with  Berston  from  time 
to  time.  A  proper  scrutiny  of  that  testi- 
mony leads  us  to  the  conduaion  that  be  has 
not  sustained  the  burden  cast  upon  Um  by 
the  law.  Much  ot  that  testimony  is  as  con- 
sistent with  the  claim  of  the  defendant  Ber- 
ston that  the.  deed  In  this  case  was  given 
as  an  absolute  conveyance,  with  an  ordina- 
ry land  coUtract  of  sale  of  these  premises, 
as  with  the  other  view  of  the  case.  Powers' 
conduct  should  be  considered.  From  the 
time  when  the  last  notice  of  forfeiture  was 
served  upon  him  until  the  filing  of  his 
cross-bill,  a  period  of  more  than  one  year, 
there  is  no  evidence  showing  that  Powers 
made  any  claim  ot  any  farther  rights  In 
this  property.  He  seems,  by  his  conduct,  to 
have  acquiesced  In  the  claim  that  his  rights 
therein  were  forfeited,  "and  he  abandoned 
the  proposition."  He  left  the  city  and  was  in 
Muskegon  much  ot  the  Intervening  time. 
Daring  that  time  the  value  of  this  property 
had  enhanced.  .Berston  bad  pald  off  the 
DonneUy  mortgagei  and  had  entered  into  con- 
tract relations  with  other  parties  In  regard 
to  the  sale  and  disposition  of  the  land 
and  he  seems  to  have  acted  In  perfect 
good  faith  toward  Powers  In  all  the  deal- 
ings both  before  and  subsequent  to  the 
service  of  notice  of  forfeiture.  The  lands 
had  been  syndicated,  and  the  stock  or  shares 
sold ;  and  to  now  decree  the  relief  as  prayed 
for  by  Powers  In  his  cross-bill,  there  is  evi- 
dence in  the  jecord,  uncontradicted,  to  show 
that  Berston  would  suffer  damages  In  more 
than  150,000.  It  certainly  should  require 
strong  evidence  under  such  circumstances 
to  lead  a  court  of  equity  to  set  aside  the 
plain  language  of  written  documents,  and 
hold  that  the  parties  did  not  mean  what 
they  said  when  thciy  signed  the  instruments 
relating  to  deaUng  in  real  property.  The 
testimony  Is  too  lengthy  to  be  quoted  at 
length.  It  has  all  been  read  and  considered, 
and  in  our  opinion  relief  by  way  of  cross- 
bill should  be  denied,  and  the  cros.<i-blll  of 
cross-plaintiff  Powers  should  be  dismissed, 
with  costs  to  defendant   Berston. 

Even  If  we  were  to  hold  that  the  deed  and 
first  land  contract  constituted  a  mortgage, 
there  Is  much  authority  to  the  effect  that 
the  making  of  a  new  contract,  founded  upon 
a  new  and  adequate  consideration,  both 
fklr  and  reasonable  in  its  terms,  and  free 
from  fraud  and  undue  Influence,  would 
change  the  relation  of  the  parties.  The  new 
contract  of  March  10,  1917,  migbt  be  held  to 
be  such  a  contract.  In  section  828  of  Jones 
on  Mortgages  (7  Ed.)  Is  found  the  following 
language: 
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"But  where  a  bond  of  defeasance  was  exe- 
cuted by  the  grantee  of  land  to  the  grantor, 
whldi  was  afterward  surrendered,  and  a  new 
bond  given  upon  a  consideration  partly  new, 
by  which  the  grantee  agreed  to  reconvey  upon 
the  payment  within  an  additional  time  of  a 
larger  sum,  it  was  held  that  the  grantor  there- 
by abandoned  his  title  as  mortgagor,  and  that 
the  grantee  became  owner  of  the  land  in  fee" 
— citing  cases. 

See,  also,  section  252  of  Jones,  and  the 
many  cases  there  cited. 

But  we  adhere  to  the  view  that  the  deed 
and  first  contract  constituted  an  absolute 
sale  to  Beiston,  and  a  contract  to  sell  to 
Powers. 

[4]  This  brings  us  to  the  claim  of  the 
original  plaintiffs  In  this  suit.  We  have 
reached  the  conclusion  that  the  plaintiffs 
are  entitled  to  a  specific  performance  of 
their  contract  It  is  true  that  they  were  in 
default  at  the  time  the  notice  of  forfeiture 
was  served  upon  them,  but  subsequent  to 
that  time  they  paid  to  the  defendant  Powers, 
and  he  accepted,  the  sum  of  |1,873  as  the 
amount  then  due  upon  the  contract.  This 
sum  was  accepted  by  Powers  as  applying 
upon  the  contract  We  think  that  this  pay- 
ment operated  as  a  waiver  of  the  notice  of 
forfeiture.  See  Waller  r.  lieberman,  214 
Mich.  428,  183  N.  W.  235. 

[6]  It  is  true  that  the  name  of  Berston 
does  not  appear  in  the  body  of  that  contra<-t 
He,  however,  signed  the  contract  together 
with  Powers.  The  reason  for  doing  so  seems 
to  have  been  that  the  plaintiffs,  being  aware 
that  the  legal  title  to  the  property  was  in  Ber- 
ston, would  not  accept  a  contract  that  did 
not  contain  his  signature.  He  seems  to  have 
signed  it  acquiescing  in  that  view.  He 
should  be  estopped  from  sayiag  that  Pow- 
ers had  not  the  right  to  give  the  contract 
when  it  was  given,  and  to  accept  payments 
thereon.  In  his  cross-bill  Powers  prays 
that  the  court  direct  the  disposition  of  the 
$1,873  then  in  his  possession.  The  same 
seems  to  have  been  paid  to  him,  and  to  have 
had  application,  upon  the  entire  contract 
which  contained  8  other  lots  besides  the  11 
lota  Involved  in  this  suit.  We  gather  from 
the  testimony  that  all  the  lots  in  the  con- 
tract were  substantially  of  equal  value. 
Tbree-fonrteenths  of  the  amount  should  be 
retained  by  Powers  as  applying  upon  the 
3  lots  outside  the  property  in  question. 
Elex-en-fourteenths  of  that  amount  should 
he  delivered  to  defendant  Berston. 

We  affirm  that  portion  of  the  decree  below 
which  awards  specific  performance  to  the 
plaintiffs  upon  the  terms  therein  named, 
the  time  for  payment  being  extended  to  60 
days  from  the  filing  of  this  opinion;  the 
amount  to  be  determined  upon  the  basis  of 
the  decree  below,  and  such  deed  to  be  sign- 
ed by  both  Powers  and  Berston.  The 
plaintiffs  will  recover  their  costs  in   this 


court  to  be  taxed  against  both  Berston  and 
Powers.  The  amount  to  be  paid  by  plain- 
tiffs will  be  paid  three-fourteenths  to  Pow- 
ers and  eleven-tourteraths  to  Berston. 

[(]  We  do  not  think  that  Act  No.  243  of 
the  Public  Acts  of  1917,  amending  section 
13253,  Comp.  Laws  1915,  relating  to  writs 
of  restitution,  has  any  application  to  this 
case.  The  question  of  ixiBsesslon  of  the 
premises  Is  not  here  Involved,  nor  did  the 
cross-bill  tender  any  such  issue.  It  does  not 
appear  that  any  of  the  parties  was  actually 
living  upon  the  land,  or  In  actual  occupancy 
thereof. 

The  decree  below.  In  all  other  respects 
than  that  relating  to  the  claim  of  the  plain- 
tiffs, will  be  reversed  and  the  cross-bill  dis- 
missed, with  costs  to  defendant  Berston  as 
against  cross-plalntlff  Powers. 


CRAWFORD  V.  HUBER  et  al.    (No.  3.) 
(Supreme  Court  of  Michigan.    Oct  8,  1921.) 

1.  False  Imprlaanment  «=al4— Malieioss  pros- 
eootlon  0s>22— Advice  sf  prosMstlso  attsr- 
nay  held  a  good  defense. 

One  who  in  good  faith  fully  and  fairly 
stated  all  the  material  facts  within  his  knowl- 
edge to  the  prosecuting  attorney,  and  acted 
solely  on  his  advice,  is  not  liable  for  institut- 
ing criminal  proceedings  either  in  action  for 
malicious   prosecution  or   false  imprisonment. 

2.  Sunday  «s>29(>/2)— Statute  imposing'  Una, 
but  not  denouncing  the  act  as  a  misdsmsan- 
or,  will  not  support  a  warrant  of  arrest. 

Under  Comp.  Laws  1915,  {  7764,  providing 
that  it  shall  be  unlawful  for  a  person  to  be 
present  at  dancing  on  Sundays,  and  that  "every 
person  so  offending  shall  be  punished  by  fine, 
not  exceeding  $10,  for  each  offense,"  the  pen- 
alty may  only  be  collected  by  civil  action,  and 
there  is  no  authority  for  the  issuance  of  a  war- 
rant of  arrest  for  violation  of  the  statute. 

3.  False  Imprisonment  €=97(3)— Issuance  of 
warrant  under  statute  Imposing  no  criminal 
responsibility  Is  not  a  Judicial  act. 

In  an  action  for  false  imprisonment  against 
a  constable  for  n^aking  an  arrest,  the  defense 
that  the  justice  of  the  peace,  in  determining 
that  a  warrant  should  issue,  performed  a  Judi- 
cial function,  and  he  and  the  officer  who  exe- 
cuted the  writ  are  protected  thereby,  is  not 
valid  where  the  warrant  was  issued  under  a 
statute  which  merely  authorized  the  issuance 
of  a  civil  process  to  enforce  a  penalty. 

4.  Falsa  Imprlsosmant  «3>7(3)— Warrant  Is- 
sued under  Sunday  law  bald  not  fair  on  its 
face. 

Where  a  constable  made  an  arrest  on  a 
warrant  issued  by  a  justice  of  the  peace  for 
conducting  a  dance  hall  on  Sunday  in  violation 
of  Comp.  Laws  1916,  |  7764,  which  does  not 
authorize  the  issuing  of  a  warrant,  bnt  imposes 
no  more  than  a  civil  liability,  the  complaint 
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showed  upon  its  face  that  the  warrant  was  un- 
authorized, and  the  writ  was  not  a  protection 
to  the  officer  serving  it,  dnce  it  was  not  "fair 
on  its  face." 

&  Fals*  Imprisoament  ^^SO-nAdvice  of  ooun- 
s«i  may  be  show*  In  mitigation  of  punitive 
liajnaoes. 

In  an  action  (or  false  imprisonment,  advice 
of  counsel  and  good  faith  may  be  shown  in 
raitigation  of  punitive  damages. 

Error  to  Circuit  Court,  Calhoun  Count;; 
Walter  H.  North,  Judge. 

Action  by  Charles  Crawford  against  Wil- 
liam Huber  and  others.  EYom  Judgment  for 
defendants,  plaintiS  brings  error.  Reversed, 
with  new  trial. 

Arsued  Ittefore  STEERE,  C.  J.,  and 
MOORB.  FELLOWS,  WIEST,  STONE, 
CLARK,  BIRD,  and  SHARPE,  JJ. 

Howard  W.  Cavanagb,  of  Battle  Cre^ 
(James  M.  Powers,  of  Battle  Creels,  of  coun- 
sel), for  appellant. 

James  Cleary  and  Joseph  L.  Hooper,  both 
of  Battle  Creek,  for  appellees. 

FBIXOWS,  J.  Plaintiff  condu<%ed  a 
dance  liall  at  Gognac  Lake  in  Battle  Creek 
township,  near  Battle  Creek.  Defendant  Hu- 
ber was  a  constable  of  that  township.  The 
other  defendants  are  his  bondsmen.  Plaln- 
tlCT  conducted  his  dance  ball  on  Sunday,  and 
was  arrested  tor  violating  section  77C4,  C. 
Lu  1915.  The  complaint  was  drawn  by  the 
proeecuting  attorney,  and  defendant  Huber 
acted  upon  his  advice.  The  complaint  was 
sworn  to  by  Mr.  Huber,  and  the  warrant 
was  served  by  blm.  Plaintiff  was  subse- 
quently discharged,  and  brings  this  action, 
counting  on  malicious  prosecution,  false  im- 
prisonnient,  and  abuse  of  criminal  process. 
In  tbe  final  disposition  of  the  case  the  trial 
court  beld  that  there  was  no  evidence  of 
abuse  of  process;  that,  defendant  having  act- 
ed nnder  the  advice  of  the  prosecuting  attor- 
ney after  a  full  statement  of  all  the  facts, 
be  coald  not  be  held  either  for  malicious 
prosecution  or  false  imprisonment  for  what 
he  did  in  instituting  the  proceedings,  and 
that  the  writ  was  fair  on  its  face,  and  pro- 
tected Wm  as  an  officer  in  making  the  arrest. 
There  was  no  testimony  of  an  abuse  of  pro- 
cess. 

[13  The  court  correctly  held  that  defendant, 
having  in  good  faith  fully  and  fairly  stated 
all  tbe  material  facts  within  his  knowledge 
to  tbe  prosecuting  attorney,  and  having  acted 
solely  on  his  advice,  could  not  be  held  for 
bis  act  in  instituting  the  proceedings  under 
either  the  count  for  malicious  prosecution  or 
false  imprisonment  Murphy  v.  Walters,  3-1 
Mlcb.  180;  Smith  v.  Tolan,  158  Mich.  89, 
122  N.  W.  613;  Rogers  v.  Olds,  117  Mich. 
368,  75  N.  W.  933;  Wakely  v.  Johnson,  115 
Micb.  285,  73  N,  W.  238;  Huntington  v.  Gault, 


81  Mich.  144,  45  N.  W.  970;  Thomas  v.  Bush, 
20O  Mich.  224,  166  N.  W.  894.  In  Murphy 
V.  Walters,  supra,  it  was  said  by  this  court, 
speaking  through  Mr.  Justice  Campbell: 

"It  seems  to  be  considered  that  in  criminal 
proceedings  a  person  who  simply  lays  fact* 
before  a  magistrate,  and  leaves  ail  further  ac- 
tion to  the  unbiased  and  unsolicited  conduct  of 
the  latter,  is  not  liable  in  trespass  for  false 
imprisonment,  unless  he  takes  some  part  in 
furthering  the  arrest,  or  urging  the  detention." 

The  meritorious  question  in  the  case,  and 
tbe  one  to  which  the  briefs  are  in. the  main 
directed,  is  whether  defendant,  as  an  oIBcer, 
was  protected  In  making  the  arrest  by  the 
warrant,  whether  the  writ  was  fair  on  its 
face. 

[2]  OSie  statute  under  which  plaintiff  was 
prosecuted  provides : 

"And  every  person  so  offending  shall  be 
punished  by  fine  not  exceeding  ten  dollars  fo.' 
each  offense." 

This  penalty  may  only  be  collected  by 
tMl  action;  the  violation  of  the  statute  is 
not  a  misdemeanor,  and  may  not  be  prose- 
cuted by  criminal  process.  Yerkes  v.  Smith, 
157  Mich.  657,  122  N.  W.  228.  There  is, 
therefore,  no  authority  in  the  statute  for  the 
Issuance  of- the  warrant  upon  which  plaintiff 
was  arrested. 

[3]  Counsel  for  defendant  argue  that  the 
Justice,  In  determining  that  a  warrant 
should  issue,  performed  a  Judicial  func- 
tion, and  that  he  and  the  officer  who 
executed  the  writ  are  protected,  even  though 
his  determination  was  erroneous,  and  Gard- 
ner v.  Oouch,  137  Mich.  858,  100  N.  W.  673, 
101  N.  W.  802,  109  Am.  St.  Rep.  684,  ami 
kindred  cases,  are  cited.  In  the  Gardner 
Case  we  said  on  motion  for  rehearing: 

"In  the  case  at  bar  defendant  had  jurisdic- 
tion of  the  subject-matter,  and  it  was  bis  duty 
to  judicially  determine  whether  or  not  a  war- 
rant should  issue.  Had  he  determined  that  it 
should  not  issue,  surely  that  determination 
would  have  been  a  judicial  act,  which  might 
have  been  ^wrrected  if  erroneous.  His  deter- 
mination was  none  the  less  judicial  because  he 
erroneously  decided  that  the  warrant  should 
issue.  To  hold  him  civilly  responsible  for  such 
an  erroneous  decision  would  not  only  be  unjust, 
but  injurious  to  public  interests.  In  deciding 
whether  or  not  a  warrant  should  issue,  the 
magistrate  should  be  free  to  act  according  to 
his  Judgment." 

But  In  that  case  the  Justice  had  authority 
to  issue  a  warrant.  To  determine  whether 
the  facts  In  the  particular  case  were  suifi- 
dent  required  of  the  justice  the  exercise  of 
his  Judicial  functions;  that  he  performed 
that  Judicial  function  erroneously  did  not 
create  liability.  Manifestly  where  the  au- 
thority exists  in  a  justice  to  issue  a  warrant 
his  determination  that  sufficient  facts  have 
been  made  to  appear  to.  Justify  Its  issuance 
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la  a  Judicial  act  Bat  bere  tbere  was  no 
authority  in  the  justice  to  issue  the  war- 
rant ^e  act  was  one  beyond  his  power — 
beyond  his  Jurisdiction.  He  might  issue 
civil  process  to  enforce  the  penalty  bnt  be 
was  without  authority  to  issue  criminal  pro- 
cess for  that  purpose.  This  distinction  was 
noted  in  Wheaton  t.  Beecher,  49  Mich.  348, 
13  N.  W.  769,  where  we  held  that  the  officer 
was  not  required  to  look  back  of  his  writ — 
that  he  was  protected  by  what  appeared  on 
the  face  of  it;  but  we  there  said  la  the  ma- 
jority opinion : 

"Where  a  criminal  warrant  is  issued  by  a 
magistrate  fai  a  ease  where  be  has  no  aathority 
to  issne  process  of  that  nature,  ordinarily  no 
question  could  arise;  but  where  jurisdiction  is 
given  him  over  the  subject-matter,  his  war- 
rant 'reciting  the  substance  of  the  accusation' 
will  not  always  show  upon  its  face  whether 
the  magistrate  did  or  did  not  have  the  neces- 
sary jurisdictional  facts  before  him.  And  the 
officer  is  not  required  for  his  protection  to  in- 
quire into  the  facts  back  of  his  warrant." 

Counsel  for  defendant  also  challenge  our 
attention  to  the  holdings  of  this  court  and 
those  of  other  courts  where.  In  accordance 
with  the  weight  of  authority  (19  Cyc.  345), 
It  Is  held  that  a  warrant  under  an  unconstlta- 
tloual  enactment  protects  the  officer.  See 
Brooks  ▼.  Mangan,  86  Mich.  576,  49  N.  W. 
633,  24  Am.  St.  Rep.  137.  But  that  class  of 
cases  is  bottomed,  as  Is  the  class  last  referred 
to,  upon  the  exercise  of  a  judicial  function 
by  the  Justice  in  holding  the  enactment  valid; 
and  In  Ortman  t.  Qreenman,  4  Mich.  291, 
this  coinrt  quite  caustically  commented  on 
the  propriety  of  the  action  of  a  Justice  of 
the  peace  In  determining  that  an  act  of  the 
Legislature  was  unconstitutional. 

2  Cooley  on  Torts  (3d  Ed.)  p.  883,  has  been 
frequently  quoted  by  this  and  other  courts 
of  last  resort  upon  the  question  of  whether 
a  writ  is  fair  on  its  face.  We  again  quote 
what  Is  there  said : 

"The  process  that  shall  protect  an  officer 
must,  to  use  the  customary  legal  expression, 
be  fair  on  its  face.  By  this  is  not  meant  that 
it  shall  appear  to  be  perfectly  regular,  and  in 
all  respects  in  accord  with  proper  practice, 
and  after  the  most  approved  form;  but  what 
is  intended  is  that  it  shall  apparently  be  pro- 
cess lawfully  issued,  and  such  as  the  officer 
might  lawfully  serve.  More  precisely,  that 
process  may  be  said  to  be  fair  on  its  face 
which  proceeds  from  a  court,  magistrate,  or 
body  having  authority  of  law  to  issue  process 
of  that  nature,  and  which  is  legal  in  form,  and 
on  its  face  contains  nothing  to  notify  or  fairly 
apprise  the  officer  that  it  is  issued  without  au- 
thority. When  such  appears  to  be  the  process, 
the  officer  is  protected  in  making  service,  and 
be  is  not  concerned  with  any  illegalities  that 
may  exist  back  of  it." 

Apiong  our  own  CBse.s,  that  of  Wachsmutb 
T,  Bank,  96  Mich.  426,  56  N.  W.  9,  21  L.  R. 
A-  278,  is  upon  principle  nearest  in  point. 
The  otd«  to  hold  to  bail  in  a  capias  case 


was  made  by  a  drcnlt  court  commissioner, 
an  Inferior  officer.  The  affidavit  upon  its 
face  showed  that  the  plaintiff  In  the  case  was 
not  entitled  to  the  order  to  hold  to  balL  In 
disposing  of  the  case  it  was  said  by  the  court 
speaking  through  Mr.  Justice  McOratta: 

"It  is  contended  that  the  order  to  bold  to 
bail  protects  the  defendants.  The  officer  in- 
dorsing the  order  was  one  of  special  and  lim- 
ited jurisdiction.  The  affidavit  disclosed  that 
the  resolution  was  offered  by  plaintiff  as  a 
member  of  the  common  council  to  that  body, 
and  related  to  a  matter  in  the  line  of  piaintiirs 
duty  as  a  public  officer.  In  other  words,  the 
affidavit,  upon  its  face,  showed  that  the  reso- 
lution charged  as  libelous  was,  as  a  matter  of 
law,  absolutely  privileged.  So  far  from  setting 
forth  any  facts  and  circumstances  tending  to 
show  grounds  for  granting  the  order,  the  affi- 
davit expressly  negatived  any  liability  what- 
ever to  the  plaintiff.  The  defect  was  therefore 
jurisdictional,  and  the  order  was  absolutely 
void,  and  affords  no  protection  to  the  parties 
instituting  the  proceedings,  procuring  the  or- 
der, and  delivering  the  process  to  the  sheriff 
for  execution.  An  arrest  and  imprisonment  in 
a  civil  case  upon  void  process  is  as  one  with- 
out process,  and  cannot  be  Justified.  Good 
faith,  honest  belief,  and  the  advice  of  counsel 
may  be  shown  to  rebnt  the  presumption  of 
malice,  and  to  avoid  punitive  damaires,  but  not 
to  justify  an  arrest  and  imprisoomeat  under 
an  absolutely  void  process  [citing  authorities]." 

r41  So  here  the  complaint  showed  upon  its 
face  that  the  warrant  was  unauthorised,  and 
the  warrant  Itself  negatived  the  authority 
to  issne  it;  and  bere,  as  there,  the  action 
was  by  an  officer  of  limited  Jurisdiction. 
In  Thomas  v.  Rosecrantz,  193  Mich.  357,  159 
N.  W.  514,  we  pointed  out  the  distinction  be- 
tween the  effect  of  an  order  to  admit  tu 
bail  In  a  capias  action  made  by  a  circuit 
Judge  and  one  made  by  a  drcnlt  court  com- 
missioner. 

In  the  recent  case  of  Larson  t.  Collins, 
195  Mich.  492,  162  N.  W.  86,  the  commitment 
did  not  show  that  there  had  been  a  con- 
viction of  any  offense  known  to  the  law.  It 
was  held  that  it  did  not  afford  protection  to 
the  officer,  and  it  was  there  said  by  the 
late  Justice  Brooke: 

"While  we  agree  with  counsel  Jot  appellant 
that  actions  of  this  character  against  officers 
of  the  law  should  not  be  encouraged,  we  arc 
yet  constrained  to  hold  that  the  commitment 
recited  a  conviction  of  no  offense  known  to 
the  law,  and  was  therefore  void  upon  Its  face, 
and  insuffident  to  afford  protection  to  the 
officer  who  executed  It" 

A  somewhat  analogous  case  la  that  of 
Kramer  v.  Lott,  50  Pa.  4^5,  88  Am.  Dec. 
556.  In  that  case  the  complaint  and  war- 
rant disclosed  a  trespass,  not  a  violation  of 
the  criminal  law;  a  dvll  liability,  not  a 
criminal  one.  It  was  held  tb&t  on  action  for 
malicious  prosecution  could  not  be  maintain- 
ed, but  that  an  action  for  an  tmlawfnl  ar- 
rest could  be  maintained,  that  the  warrant 
I  waa  void,  and  that  pUlatUTa  actioa  was 
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not  In  case,  but  Is  trespass,  and  it  was  said 
by  tbe  court: 

"Now  neither  tbe  substaDce  of  tbe  informa- 
tion given,  nor  the  warrant,  do  more  than  de- 
scribe a  trespass,  viz.  the  brealcing  open  the 
schoolhouse  with  force.  No  violence,  threats, 
or  menaces  towards  any  one  is  alleged  and  set 
'  forth,  and  thus  the  warrant  did  not  describe 
the  offense  of  forcible  entry,  much  less  of  for- 
cible detainer,  but  only  a  trespass.  I  appre- 
hend it  could  not  be  successfully  contended, 
that  an  indictment  using  no  other  words  than 
those  contained  in  the  warrant,  namely,  'break- 
ing and  opening  a  certain  schoolhouse  with 
violence  and  taking  possession  of  the  same  in 
said  district  contrary  to  law,'  would  be  good. 
It  makes  no  allusion  to  any  person  in  posses- 
sion, either  actually  or  constructively,  or  that 
the  violence  was  other  than  that  used  in  open- 
ing the  door,  it  being  locked.  If  jiothing  else 
than  this  occurred,  the  act  was  manifestly  a 
trespass  only,  and  the  warrant  describing 
merely  a  trespass  was  void.  The  plaintiffs' 
remedy  was  therefore  for  an  arrest  without 
authority  of  law.  and  that  was  by  action  of. 
trespass,  and  not  ease." 


In  Gumey  v.  Tufts,  87  Me  130,  68  Am. 
Dec.    777,  it  was  said  by  the  cdurt: 

"The  warrant  must,  on  Its  face,  show  the 
magistrate's  authority  to  commit,  for  no  pre- 
sumptions are  to  be  made  in  favor  of  his  Ju- 
risdiction. However  important  it  may  be  that 
an  officer  should  be  protected,  it  should  never 
be  forgotten  that  the  citizen  has  his  rights, 
and  that  they  are  rights  under  tbe  law,  and 
entitled  to  its  protection.  When  an  officer  acts 
under  the  authority  of  a  magistrate  having 
jurisdiction,  and  that  fact  is  disclosed  on  tbe 
face  of  his  precept,  he  should  not  be  held  re- 
sponsible for  the  previous  omissions  of  such 
magistrate.  He  should  not  be  required  to  as- 
certain or  determine  the  validity  of  prior  pro- 
ceedings, or  to  look  beyond  the  command  of 
his  precept  But  it  tbe  magistrate  issues  pre- 
cepts or  orders  arrests  for  acts  not  known  to 
the  law  as  offenses;  if  he  imposes  illegal  pun- 
ishments, as  if  he  commands  a  plain  and  ob- 
vious violation  of  the  law— he  can,  when  thoa 
transcending  the  bounds  of  his  authority,  af- 
ford no  more  protection  to  an  officer  than 
could  one  not  a  magistrate." 

In  tbe  instant  case  tbe  warrant  not  only 
failed  to  show  a  Justification  for  tbe  arrest 
of  the  plaintiff,  but  it  affirmatively  showed  a 
want  of  such  Justification.  It  not  only  fail- 
ed to  show  that  he  had  committed  any  act 
calling  for  his  arrest  on  criminal  process, 
but  it  affirmatively  showed  that  the  act  <x>m- 
mitted  by  him  was  one  for  which  he  could 
not  be  arrested  by  criminal  process.  Under 
these  circumstances  the  writ  was  pot  a  pro- 
tection to  the  officer  aerving  it — It  was  not 
fair  on  Its  face. 

[t]  Advice  of  counsel  and  good  faltti  may 
be  shown  In  mitigation  of  punitive  damages, 
but  neither  is  a  Justification  for  an  actual 
trespass  upon  the  rights  of  the  individual. 

The  judgment  must  be  reversed,  with  a 
{lew  trial.  Plaintiff  will  recover  costs  of  this 
court 


DIAMOND  VffllBER  GO.  V.  ANDERSON 
if  fti.    (No.  t.f 

(Supreme  Court  of  Michigan.     Oct  S,  1921.) 

1.  Logs  and  logging  iS=>34(I)— On  buyer's  re- 
fusal to  perform  unless  seller  did  more  than 
contract  provided,  seller  may  rescind. 

Under  a  contract  for  the  sale  of  logs,  to  be 
delivered  decked  along  a  railroad  or  along  a 
spur  track  to  be  built  by  the  sellers,  the  buyer 
agreeing  to  pay  $2,000  June  1,  $2,000  June  15 
if  $1,000  worth  of  lop  were  decked,  $2,000 
July  1,  and,  after  sufficient  logs  bad  been  deck- 
ed to  cover  such  advances,  to  pay  on  the  10th 
of  each  month  for  ail  logs  delivered  the  pre- 
vious month,  where  the  buyer,  on  the  sellers' 
request,  though  they  failed  to  report  the  quan- 
tity of  logs  decked  prior  to  June  15,  forwarded 
the  second  advancement,  thereby  waiving  such 
condition,  but  refused  to  accept  or  use  the  spur 
track  built  by  the  sellers  unless  they  put  in 
a  wye  or  a  passing  track,  the  seller^  could  re- 
scind the  contract,  though  the  buyer's  subse- 
quent failure  to  pay  the  final  advance  was  only 
an  anticipatory  breach,  the  buyer's  refusal  to 
accept  or  use  the  spur  being  a  refusal  to  per- 
form its  part  of  the  contract  unless  the  sellers 
did  more  than  tbe  contract  required  of  them. 

2.  Specific  performance  «=368— Buyer's  remedy 
for  breach  of  contract  for  sale  of  logs  held 
not  In  equity,  but  at  law. 

Where  a  lumber  company  purchasing  a 
quantity  of  logs  had  been  a  going  concern  for 
a  long  time,  and  there  was  nothing  to  indicate 
its  status  was  changed  because  of  the  making  of 
the  contract,  any  more  than  it  would  have  been 
by  the  purdiase  of  any  other  equal  quantity  of 
logs,  its  remedy  for  tie  seller's  breach  of  thi- 
contract  was  in  an  action  on  the  law  side  of 
tbe  court,  and  not  in  equity  for  specific  per- 
formance. 

Appeal  from  Circuit  Court,  Ontonagon 
County,  in  Chancery;  George  O.  DrlscoU, 
Circuit  Jndge. 

Suit  by  the  Diamond  Lumber  Company 
against  Robert  E.  Anderson  and  others.  De- 
cree dismissing  bill,  and  plaintiff  appeals. 
Affirmed. 

Argued  before  STBBRE,  G.  J.,  and 
MOORB,  FELLOWS,  WIEST,  STONH, 
CLARK,  BIRD,  and  SHARPE,  JJ. 

(Charles  M.  Humphrey,  of  Ironwood  (Sam- 
uti  H.  Cady,  of  Green  Bay,  Wis.,  of  counsel), 
for  appellant. 

Walter  G.  Van  Slyck,  of  Ontonagon  (John 
J.  Walsh,  of  Marquette,  of  counsel),  for  ap- 
pellees. 

MOORE,  J.  This  is  a  bill  of  complaint  fil- 
ed to  compel  the  spetdBc  performance  of  a 
contract  From  a  decree  dismissing  the  bill 
of  complaint,  the  case  Is  brought  here  by 
appeal.  At  the  outset  we  cannot  do  better 
than  quote  freely  from  a  carefully  prepared 
written  opinion  filed  by  the  chancellor  be- 
fore whom  the  case  was  tried.    We  quote: 


4tss7or  other  cas^a  see  sama  topic  and  KBY-NUMBER  In  all  Key-Numbered  Dlsests  and  IndezM 
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"The  plaintiff,  before  and  in  1019,  was  en- 
gaged in  operating  a  large  ^rmill  at  Green 
Bay,  Wis.,  as  well  as  in  logfl^  operations  at 
a  place  called  Camp  Tolfree,  ^the  White  Pine 
branch  of  the  Chicago,  Milwaukee  &  St.  PanI 
Railway,  in  Ontonagon  county,  Mich.  It  bad  a 
large  logging  equipment  at  Camp  Tolfree,  in- 
cluding a  locomotive  engine  and  log  loaders.  Its 
sawmill  plant  and  business  conditions  at  Green 
Bay  were  and  are  .sttch  that  it  cannot  store 
many  logs  near  its  mill.  It  was  and  is  required 
to  so  arrange  that  a  continuous  flow  of  logs 
will  arriTe  at  its  mill  throughout  the  year. 
These  logs  are  shipped  in  by  rail,  and  plain- 
tiff's practice  has  been  to  procure  its  logs  at 
such  places  that  it  would  not  have  to  depend 
on  one  railroad  for  its  mill  supply.  It  can  bet' 
ter  control  the  supply  of  logs  for  its  mill  if  it 
itself  loads  its  logs  onto  the  railroad  cars  for 
shipment.  It  owns  considerable  standing  tim- 
ber on  the  White  Pine  branch,  and  employs  in 
its  camps  there  from  lOO  to  250  men;  but 
most  of  its  timber  is  so  situate  that  it  cannot 
very  well  be  shipped  during  the  winter  months 
when  the  snow  is  deep.  In  the  spring  of  lOld 
it  was  short  of  a  supply  of  hemlock  logs  which 
it  needed  to  fill  its  orders.  The  Chicago,  Mil- 
waukee &  St.  Paul  Railway  runs  from  Green 
Bay  to  Camp  Tolfree,  and  the  freight  rate  is 
very  favorable  for  the  shipment  of  logs  from 
the  White  Pine  branch  to  plaintiff's  milL  The 
defendants,  Anderson  and  Corwin,  of  Ontona- 
gon, Mich.,  in  said  spring,  purchased  a  tract  of 
mixed  timber,  consisting  of  nine  4iya  and  about 
3,000,000  feet  of  logs,  located  near  Camp  Tol- 
free or  the  White  Pine  branch.  This  timber 
ran  strong  to  hemlock,  was  of  a  kind  and  char- 
acter needed  by  plaintiff  in  its  sawmill  business, 
was  so  located  that  it  could  use  its  log  loaders 
and  locomotive,  kept  at  Camp  Tolfree,  to 
load  and  move  it  after  it  was  hauled  to  the 
track,  and  that  it  could  be  shipped  for  nse  at 
its  mill  when  it  would  be  difficult  (if  not  im- 
possible) to  get  its  log  supply  from  its  own 
holdings  on  the  White  Pine  branch.  By  reason 
of  these  and  other  facts  this  timber  was  very 
desirable  for  use  at  plaintiff's  sawmill.  Mr. 
Phillips,  residing  at  Green  Bay,  Wis.,  was 
plaintiff's  general  manager  and  treasurer,  and 
Mr.  Boyd,  residing  at  Ontonagon,  or  at  Camp 
Tolfree,  Mich.,  was  its  woods  superintendent, 
and  had  charge  of  its  affairs  on  the  White  Pine 
branch. 

"Ob  or  about  May  24,  lOld,  Mr.  Oorwin,  of 
Anderson  &  Corwin,  went  to  Green  Bay  and 
there  met  Mr.  Phillips,  representing  plaintiff, 
and  made  a  deal  with  him  for  the  sale  by  An- 
derson &  Corwin  to  plaintiff  of  this  3,000,000 
feet  of  timber,  as  a  result  of  which  a  contract 
in  writing  was  entered  into  between  plaintiff 
and  Anderson  &  Corwin,  which  reads  aa  fol- 
lows: 

"  'This  agreement,  made  in  duplicate  this  day, 
May  24,  1919,  between  R.  E.  Anderson  and  B. 
T.  Corwin,  of  Ontonagon,  Michigan,  party  of 
the  first  part,  and  the  Diamond  Lumber  Com- 
pany of  Green  Bay,  Wisconsin,  party  of  the 
second  part. 

"  'The  first  partiea  agree  to  sell  and  the  sec- 
ond parties  agree  to  buy  a  quantity  of  logs 
recently  purchased  by  the  first  parties,  consist- 
ing of  nine  forties  in  sections  23,  25,  and  26, 
61 — 41,  estimated  at  three  million  feet  more 
or  less.  It  is  agreed  that  the  first  parties  are 
to  make  delivery  of  said  logs'  decked  in  roU- 


ways  along  the  Chicago,  Milwaukee  &  St.  Paul 
right  of  way,  some  being  the  proper  distan^M 
away  from  the  present  rails  of  the  track  and 
not  more  than  110  feet  from  the  same,  or  along 
a  spur  track  which  is  to  be  put  in  by  said 
first  parties  before  September  1,  1919.    •    •    • 

"  'The  timber  is  to  consist  of  the  following 
estimated  amounts:    •    •    • 

"  'All  logs  are  to  be  cut  in  a  workmanlike 
mapner,  hemlock  where  necessary,  to  be  long 
butted.  All  hardwood  logs  are  to  be  10  inch 
and  up  in  diameter;  12,  14  and  16  feet  lengths, 
with  a  strong  percentage  of  16  feet,  with  the  ex- 
ception of  a  very  small  per  cent,  of  10  feet  if 
necessary  to  conserve  the  timber.  It  is  also 
agreed  that  a  small  per  cent,  of  hardwood  logs  if 
straight  and  smooth  be  taken  down  to  8  inches. 

"  'All  softwood  logs  are  to  be  8  Inch  and  up 
except  a  small  per  cent,  of  smooth  and  straight 
will  be  taken  down  to  6  inch:  The  lengths  of 
the  spruce,  cedar  and  pine  to  be  12,  14  and 
16  feet  with  aa  many  16^8  as  it  ia  possible  to 
make  without  waste  of  timber.  The  lengths  of 
the  hemlock  to  be  12^  14,  16  and  18  feet,  cat- 
ting first  as  much  of  the  18  feet  as  possible, 
'the  balance  strong  to  16  feet  For  such  logs 
80  decked,  said  second  parties  agree  to  pay 
first  partied:    Per  thousand  feet:    •    •    * 

"  'It  is  further  nnderstood  that  hemlock  logs 
suitable  for  peeling,  cut  after  November  15th 
and  before  April  Ist  and  decked  in  rollways 
separate  from  the  other  mixed  logs,  the  said 
second  partiea  agree  to  pay  $2  per  thousand 
feet  more  than  the  above-named  prices. 

"  'It  ia  nnderstood  that  the  said  second  par- 
ties expect  to  place  one  of  their  loa^ng  ma- 
chines at  this  operation  during  the  winter,  in 
all  probability  about  the  holidays,  and  will  no 
doubt  load  out  many  of  these  logs  aa  they  are 
brought  in  to  the  landing,  saving  the  first  par- 
ties the  expense  of  decking  the  same  where  pos- 
sible. In  that  case  the  logs  will  be  scaled  aa 
put  upon  the  cars. 

"  'The  said  second  partiea  further  agree  to 
pay  said  firot  parties  $2,000  advance  June  let, 
$2,000  June  15th,  providing  the  first  partiea 
have  $1,000  worth  of  logs  decked  at  the  roll- 
ways,  $2,000  July  1st.  After  sufficient  logs 
have  been  decked  as  specified  in  this  contract 
to  cover  these  advances,  the  said  second  parties 
agree  to  pay  upon  the  10th  of  each  month  for 
all  logs  so  delivered  the  previous  month.'   *    *   * 

"The  record  does  not  show  any  of  the  conver- 
sations had  between  Mr.  Corwin  and  Mr.  Phil- 
lips while  negotiating  this  deal,  except  that  Mr. 
Corwin  testified  that  he  (Mr.  Corwin)  told 
Mr.  Phillips  at  the  time  the  deal  was  being 
made  that  Anderson  &  Corwin  needed  the  adh 
vances  provided  for  in  the  contract;  also  that 
be  told  Mr.  Phillips  at  that  time  that  they 
(Anderson  &  Corwin)  were  figuring  on  putting 
in  the  spur  track  mentioned  in  the  contract  in 
the  way  and  at  the  place  they  afterwards  ac- 
tually did,  and  that  Mr.  Phillips  replied  to  this 
that  if  they  did  so  he  would  have  Mr.  Boyd  con- 
nect it  up. 

"The  contract  was  executed  and  the  $2,000 
advance  paid  by  plaintiff  to  Anderson  &  Cor- 
win before  June  Ist,  and  Anderson  &  Corwin 
commenced  to  work  at  building  camps,  making 
roads,  cutting  and  swamping  logs,  and  build- 
ing a  narrow  gauge  railway  for  use  in  getting 
out  the  timber.  Mr.  PhiUipa  had  instructed 
Mr.  Boyd  to  keep  his  eye  on  their  operationa, 
and  was  satisfied  that  thqr  wen  in  good  faith 
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proceeding  to  carry  out  their  part  of  the  con- 
tract, when  on  June  13,  1919,  he,  for  plain- 
tiff, wrote  Anderson  &  Cor  win  u  follows: 

"  'June  IS,  1919. 

"'Anderson  &  Corwin,  Ontonagon,  Midi.— 
Gentlemen:  Will  you  kindly  advise  as  what 
you  have  done  regarding  the  decking  of  logs 
at  the  track,  as  next  week  will  be  time  for 
further  advances  upon  your  contract.  Have 
you  got  the  scaler  at  work?  ELindly  give  us 
what  information  you  can  by  return  mail. 
"  "Yours  truly, 

"  'Diamond  Lumber  Company, 

"  'JTP/S  By  .' 

"On  June  18,  1919,  Anderson  &  Corwin, 
through  Mr.  Corwin,  replied  as  follows: 

"  'June  16,  1919. 

'"Diamond  Lumber  Co.,  Green  Bay,  Wis.— 
Dear  Sirs:  We  have  your  letter  the  13th;  no; 
we  have  not  got  the  scaler  at  work  yet,  we  will 
start  to  skid  the  last  of  this  week  or  first  of 
next;  we  have  been  laying  our  narrow  gauge 
track,  which  is  the  way  we  will  take  out  one 
eighty. 

'"We  have  between  four  and  five  thousand 
logs  cut  and  swamped  and  roads  all  cut  as  well 
as  landings  at -track,  this  on  80  acres. 

"  "We  did  not  understand  that  you  expected 
we  were  going  to  make  any  report  of  logs  deck- 
ed until  after  the  Ist  of  July.  If  there  is  any 
further  informatipn  you  would  like  advise  us, 
we  beg  to  remain, 

"'Xours  very  truly,     Anderson  &  Corwin, 
"  'By  B.  T.  Corwin.' 

"On  June  19,  1919,  plaintiff,  through  Mr. 
Phillips,  replied  as  follows: 

"  'June  19,  1919." 

'"Anderson  &  Corwin,  Ontonagon,  Mich.— 
Gentlemen:  We  have  your  letter  of  the  16th. 
We  were  more  interested  in  finding  out  if  you 
have  any  logs  decked  along  the  railroad  than 
anything  else.  We  believe  our  contract  pro- 
vides for  our  making  certain  payments  provid- 
ing you  had  them  out  there.  It  is  evident  from 
your  letter  that  you  are  not  in  need  of  additionr 
al  money  at  this  time  but  the  next  $2,000  would 
be  payable  July  Ist.  Unless  we  hear  from  you 
to  the  contrary  we  will  send  you  $2,000  at  that 
time.  Yours  truly, 

"  'Diamond  Lumber  Company, 

"  'JTP/S  By  J.  T.  Phillips.' 

"On  June  24th  defendants  caused  the  follow- 
ing letter  to  be  sent  to  plaintiff : 

'"June  24,  1919. 

"The  Diamond  Lbr.  Co.,  J.  T.  Phillips- 
Dear  Sir:  The  writer  was  requested  by  E.  T. 
Corwin,  who  is  in  the  woods,  to  write  you  tte 
following  answer  to  your  recent  letter.  Mr. 
Corwin  showed  your  letter  to  Mr.  Anderson  and 
he  said  the  contract  called  for  $2,000  to  be 
paid  by  June  16th.  Mr.  Corwin  also  said  you 
wofild  receive  a  full  report  of  logs  by  July  1st. 
By  June  26th  they  expect  to  start  skidding. 
"  "Trusting  this  is  satisfactory. 

""Corwin  &  Anderson. 

"  'Mr.  Corwin  hoped  yoo  could  send  check  by 
return  mail.* 

"On  June  26th,  plaintiff,  through  Mr.  Phil* 
lips,  replied  as  follows: 

"  'June  25,  1919. 

"'Anderson  &  Corwin,  Ontonagon,  Mich.— 
Gentlemen:  We  have  your  letter  of  the  24th. 
Do  not  know  who  it  was  written  by.    We  are 


enclosing  our  check  for  $2,000  as  requested. 
We  believe  the  contract  states  that  we  were 
to  pay  $2,000  June  15th,  providing  yon  had 
that  amount  of  logs  decked  at  the  railroad 
track.  We  would  be  glad  to  see  you  begin  to 
get  the  logs  to  the  track. 
"'Yours  truly, 

"  'Diamond  Lumber  Company, 

« 'JTP/S  By  .' 

"Plaintiffs  letters  just  quoted  were  written 
at  Green  Bay,  and  Anderson  &  Corwiu's  at 
Ontonagon.  WhUe  this  correspondence  was  be- 
ing carried  on  Anderson  &  Corwin  were  engag- 
ed in  putting  in  the  spur  track  provided  for  in 
the  contract.  All  of  the  other  spur  tracks  on 
this  White  Pine  branch  (which  was  quite  gen- 
erally down  grade  from  Camp  ToUree  to  On- 
tonagon) had  been  put  in  so  as  to  connect  with 
the  C,  M  &  St.  P.  tracks  at  the  north  end; 
but  Anderson  &  Corwin,  in  good  faith  and  aa 
a  measure  of  economy  and  convenience  to  them- 
selves, in  getting  out  their  logs  and  bark  and 
handling  supplies,  were  putting  in  this  spnr 
(which  was  between  Camp  Tolfree  and  Ontona- 
gon) so  as  to  connect  with  the  C,  M.  &  St  P. 
tracks  at  the  south  end.  This  would  somewhat 
increase  the  danger  of  taking  loads  of  logs  out 
of  the  spur,  and  would  not  be  as  convenient  for 
plaintiff's  use  in  getting  out  the  logs  as  if  con- 
nected as  the  others  were.  This  element  of 
danger  and  inconvenience  could  be  avoided  by 
putting  in  another  track  so  as  to  form  a  Y,  or 
by  putting  in  a  passing  track.  Mr.  Boyd,  hav- 
ing observed  or  learned  how  they  were  putting 
in  this  spur,  spoke  to  Mr.  Corwin  and  object- 
ed to  the  way  they  were  patting  it  in.  Up  to 
this  time  Mr.  Boyd  did  not  know  anything  about 
Mr.  Corwin's  talk  with  Mr.  Phillips  concerning 
the  spur,  but  Mr.  Corwin  then  told  him  about 
it.  Not  getting  a  satisfactory  answer  from  Mr. 
Corwin  as  to  whether  or  not  they  would  change 
the  spur,  and  deeming  it  best  to  put  the  matter 
in  writing,  on  June  19,  1919,  Mr.  Boyd  wrote 
Anderson  &  Corwin,  from  Ontonagon,  the  fol- 
lowing letter: 

"  -Main  Office  and  Mills,  Green  Bay,  Wis. 

"  'Diamond  Lumber  Company,  Woods 
Department. 

"  'Ontonagon,  liBch.,  June  19,  1919. 

••  "Mr.  B.  T.  Corwin,  Ontonagon,  Mich.— Dear 
Sir:  We  have  been  thinking  quite  a  little  abont 
your  proposed  railroad  at  your  camps  and  un- 
less you  'put  to  a  connection  from  the  north 
end  and  connect  op  with  your  present  proposed 
track,  forming  a  Y,  we  will  have  to  refuse  to 
go  in  there  on  account  of  the  switching,  as  we 
are  compelled  to  keep  our  engine  on  the  north 
end  of  the  loads  at  all  times. 

"  'We  understand  you  are  busy  loading  out 
logs  at  Ontonagon  and  as  soon  as  you  can  ar- 
range we  would  like  to  meet  you  at  your  camps 
and  try  to  arrange  the  railroad  tracks  satis- 
factory to  you  and  the  Diamond  Lumber  Co. 
'"Yoars  trnly, 

"  'Diamond  Lnmber  Co., 
"  'By  B.  H.  Boyd,  Woods  Supt* 

"Anderson  &  Corwin  kept  on  with  their  work, 
and  apparently  made  no  reply  to  plaintiffs  last- 
mentioned  letter,  but  Messrs.  Boyd  and  Corwin 
subsequently  met  and  talked  about  it,  during 
which  Mr.  Boyd  still  insisted  on  the  change. 
Later,  and  between  July  6th  and  July  10th  (the 
exact  time  ia  not  certtin),  Mr.  Phillips  made  a 
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three  d«y«'  vlgit  to  Oamp  Tolfree  and  vicinity. 
Daring  this  Tisit  be  met  and  liod  several  talks 
with  Mr.  Gorwin,  and  also  went  over  to  the 
■pur  track  in  question  with  Anderson  &  Cor- 
vrin's  foreman,  Mr.  Russell.  This  spur  track 
was  about  4,400  feet  long.  During  these  talks 
with  Mr.  Corwin  the  spur  track  was  discussed, 
during  which  Mr.  Phillips  endeavored  to  com- 
promise the  matter.  Concerning  this  he  tes- 
tified: 

"  'Q.  Was  anything  said  about  the  way  the 
spur  track  should  b«  built?  A.  Oh,  yes;  quite 
aUttie. 

"*Q.  That  is  what  I  want  to  know.  Just 
state  what  that  was;  what  conversation  you 
had  with  him  about  that.  A.  We  objected  to 
that  way  of  putting  in  the  spur.  We  wanted  it 
to  lead  in  as  the  other  spurs  along  the  line  did, 
and  couldn't  see  any  reason  for  their  going  in 
there  as  they  proposed. 

"'Q.  Did  you  state  that  to  Mr.  Corwin?  A. 
Tea,  air. 

"  'Q.  What  did  he  say  abont  it?  A.  Mr.  Cor- 
win isn't  a  man  that  says  very  much  of  any- 
thing. Ton  can  never  get  him  to  commit  him- 
self in  any  way. 

"  'Q.  Did  he  say  anything  about  it?  A.  He 
didn't  say  he  would  or  he  wouldn't,  as  I  recol- 
lect it,  but  he  didn't  intimate  that  they  were 
going  to  change  their  plans  in  any  way. 

"  'Q.  Did  he  at  any  time  say  anything  to  give 
you  any  reason  to  believe  that  Anderson  & 
Corwin  weren't  going  ahead  and  carry  out 
their  contract  with  you?  A.  Well,  I  don't 
know  that  he  did.  I  would  say  that  when  I 
was  at  the  back  end  of  that  spur  with  Mr.  Bus- 
sell,  their  foreman,  he  told  me  that—' 

"Here  witness  was  interrupted.  Later  he 
testified: 

"'Well,  later  the  next  day,  I  think  it  was, 
when  we  were  trying  to  get  them  to  build  the 
track  so  that  it  would  be  what  we  considered 
serviceable,  I  offered  to  switch  their  cars  of 
bark  without  charge  while  we  were  loading 
logs,  providing  they  would  put  the  other  piece 
of  track  in  or  change  the  track  around.  I  of- 
fered to  bring  them  aome  steel  down  that  I 
understood  they  owned  up  at  Wliite  Pine  Junc- 
tion. 

"  'Q.  Now  why  did  you  offer  to  do  that  when 
Mr.  Corwin  brought  this  matter  np?  A.  Well, 
I  was  trying  to  do  everything  I  could  to  hold 
the  logs.  •  •  *  My  proposition  was  made 
to  him  and  he  agreed  to  take  it  up  with  Mr. 
Anderson,  and  advise  me  what  they  concluded 
to  do.  •  •  •  I  never  had  any  talk  with  Mr. 
Anderson  on  this  contract  whatever. 

"  'Q.  What  was  the  result  of  your  conversa- 
tion with  Mr.  Corwin  on  the  9th  or  10th  of 
July,  as  to  what  he  would  do?  A.  He  stated  he 
would  talk  it  over  with  Mr.  Anderaon  and  ad- 
vise us. 

'"Q.  And  did  he  advise  yon?  A.  No;  we 
never  heard  anything  from  him  about  that  part 
of  it. 

"  'Q.  Did  he  make  any  report  to  you  as  the 
result  of  that  talk  with  him?    A.  No,  sir.' 

"It  is  undispnted  that  plaintiff  wanted  Ander- 
son A  Corwin  to  change  the  spur,  or  put  in  a 
T  or  passing  track  at  their  expense,  and  that  it 
wmdd  cost  somewhere  around  $TUO  to  do  this. 
While  Mr.  Corwin  in  his  testimony  admitted 
that  he  told  Mr.  Phillips,  in  the  July  conver- 
Mtlon,  that  he  would  go  back  and  talk  the  mat^ 
tor  «var  with  Ur.  Anderaon,  vid  let  him  (M*. 


Phillips)  know,  he  testified,  on  erom-examina- 
tion  by  plaintiff's  counsel,  as  follows: 

"  'Q.  On  the  10th  of  July  Mr.  Phillips  didn't 
tell  you  that  he  wouldn't  go  ahead  with  the 
contract  If  you  didn't  change  that  spur,  did  he? 
A.  No;  I  don't  think  so. 

"  'Q.  When  you  left  him  on  the  10th  of  July 
you  fully  expected  to  go  ahead  and  carry  out 
the  contract,  didn't  you?  A.  I  think  that 
evening  we  met  down  here,  I  told  him  we  cer- 
tainly wouldn't  spend  money  to  change  that 
track. 

"'Q.  When  you  left  him  at  that  time  they 
didn't  say  they  wouldn't  go  ahead  and  carry 
"Ut  their  part,  of  the  contract,  and  you  fully 
expected  and  intended  to  go  ahead  and  carry 
out  your  part  of  the  contract?  A.  I  fully  made 
up  my  mind  and  told  him  that  we  wouldn't 
spend  any  money  to  change  it.' 

"At  the  first  time  Sir.  Anderson  had  anything 
to  do  with  the  attempted  rescission  of  the  con- 
tract, he  told  Mr.  Corwin  that  if  he  (Corwin) 
couldn't  agree  with  Mr.  Phillips— that  if  Mr. 
Pliillips  was  "unreasonable" — they  would  try 
and  rescind  the  contract  and  sell  the  logs  to 
somebody  else.  No  $2,000  advance  payment 
was  made  by  plaintiff  on  July  Ist,  or  after  June 
25th.  When  Mr.  Phillips  was  at  Camp  Tolfree, 
Mr.  Corwin,  referring  to  this,  told  him  he 
thought  they  had  some  more  money  coming. 
Mr.  Phillips'  only  reply  to  this  waa  that  he 
"didn't  care  anything  about  that  part  of  it." 
The  convefsadon  then  turned  to  the  subject  of 
the  spur  track.  Mr.  Corwin  thought  he  waa  go- 
ing to  send  the  money.  Mr.  Phillips  returned 
to  Green  Bay  and  from  there  sent  to  Mr.  Cor- 
win some  money  which  plaintiff  oifed  Corwin 
(not  Anderaon  &  Corwin)  on  another  matter, 
but  did  not  send  the  ^000  for  the  July  1st 
advance  to  Anderson  &  Corwin.  Thereupon 
Anderson  &  Corwin,  through  Mr.  Corwin,  under 
date  of  July  12,  1919,  wrote  plaintifl  aa  fol- 
lows: 

"  'July  12,  1919. 

"'Diamond  Lumber  Co.,  Green  Bay,  Wla.— 
Dear  Sirs:    Inasmuch  as  you  seem  to  be  dis- 
satisfied and  have  not  made  your  payments  ac- 
cording to  contract  we  have  concluded  to  send 
back  what  money  yon  have  paid,  amounting  to 
I  $4,000.  and  you  should  find  our  check  inclosed. 
I     "  'Further,  you  said  to  the  writer  and  our 
!  Mr.  Bussell  that  you  would  not  accept  our  spur 
I  as  we  have  it  laid  out.    We  have  not  been  in 
the  habit  of  doing  business  in  this  manner;    it 
ia  very  evident  to  us  tliat  you  wont  to  break 
the  contract  and  do  not  wont  the  logs. 

"  The  eascDce  of  the  contract  was  that  you 
advance  us  certain  money,  which  you  have  not 
done,  so  we  figure  we  .haven't  any  contract 
with  you  anyway.  Not  receiving  the  money  aa 
agreed  has  placed  us  in  a  very  embarrassing  po- 
sition. Kindly  advise  receipt  of  check,  and 
oblige,  Tonrs  tndy, 

"  'Anderson  &  Corwin, 

"  'Per  Edw.  T.  Corwin.' 

"July  15th,  1919,  plaintiff,  through  Mr.  PhU- 
lips,  replied  aa  follows: 

"•July  16k  1919. 

"'Anderson  A  Corwin,  Ontonagon,  Mich.— 
Gentlemen:  We  acknowledge  receipt  of  your 
letter  of  the  12th  and  are  herewith  inclosing 
your  order,  as  we  have  no  idea  of  releasing  yon 
of  your  contract  with  us  upon  these  loga. 

"  'We  ara  not  aa  much  surprised  at  the  receipt 
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of  thla  letter  as  the  writer  waa  of  the  opinion 
that  yon  did  about  everythioK  7ou  coold  last 
weelc  while  I  was  there  to  get  me  to  cancel  the 
contract.  It  ia  very  evident  to  us  that  yon  are 
-doing  your  utmost  to  be  released  from  the  con- 
tract, but  we  have  no  idea  of  releasing  yon. 

"  'Ton  say  we  have  not  made  payments  ac- 
cording to  the  contract.  We  would  call  your 
attention  to  the  fact  we  sent  you  $2,000  before 
June  let.  The  contract  provides  that  we  are  to 
send  you  $2,000  June  15th,  providing  you  have 
$1,000  worth  of  logs  decked  at  the  roUwaya. 
You  did  not  have  them  decked  at  that  time  and 
in  fact  did  not  have  them  there  by  July  Ist,  al- 
though we  sent  you  another  $2,000  about  the 
20th  of  June;  we  haven't  the  exact  date  be- 
fore us.  The  contract  further  specifies  that 
after  a  auffldent  number  of  logs  have  been 
decked  covering  these  advances,  that  we  agree 
to  pay  on  the  lOtfa  of  each  month  for  all  logs 
BO  delivered  the  previous  month,  and  unless  you 
notify  us  what  the  amount  is,  we  are  unable  to 
pay  yon  anjrthing  further.  We  have  complied 
fnUy  with  our  part  of  the  contract,  and  intend 
to  do  so  in  the  future,  and  shall  expect  you 
to  do  so  also. 

"  'We  were  dissatisfied  with  the  way  that  you 
have  put  your  spur  track  in,  and  why  you  should 
go  ahead  and  lay  it  out  without  saying  some- 
thing to  our  Mr.  Boyd,  who  you  expect  will  have 
to  run  over  it,  is  beyond  oar  comprehension.  It 
is  very  plain  to  any  one  that  aO  of  the  "purs 
upon  that  line  are  put  in  leading  toward  the 
■oath,  and  not  toward  the  north.  The  writer 
-before  leaving  Ontonagon  last  Thursday  evening 
told  you  what  we  would  do  as  a  compromise 
and  in  so  doing  it  would  cost  us  more  to  handle 
yonr  carloads  of  bark  than  it  would  to  put  the 
switch  in  as  we  asked.  The  only  thing  for  yon 
to  do  Is  to  get  busy  and  live  up  to  your  part 
of  the  contract,  and  if  we  have  not  complied 
'with  onr  part  of  it,  we  are  willing  to  leave  it 
-to  the  courts  to  dedde. 
♦•lours  truly, 

"  IMamond  Lumber  Company, 

"•JTP/S.    Dictated— not  revised.'' 

"Afterwards,  under  date  July  23,  1019,  Mr. 
Corwin,  with  the  assistance  of  counsel,  replied 
to  plaintiff  as  follows: 

"'July  23,  1919. 

"  "The  IMamond  Lumber  Co.,  Green  Bay,  Wis- 
consin — Gentlemen:  Tour  favor  returning  our 
check  for  $4,006  at  hand.  I  am  returning  same 
herewith,  which  will  be  honored  and  paid  by 
the  First  National  Bank  of  Ontonagon,  at  On- 
tonagon, Michigan,  on  demand. 

"  *Tou  have  broken  your  contract  dated  May 
24,  1919,  with  us,  for  the  purchase  of  logs. 
Tou  agreed  to  pay  us  an  advance  of  $2,000 
on  July  1,  1919.  Tou  have  not  made  this  pay- 
ment, and  your  letter  of  July  15  clearly  states 
that  you  claim  same  should  not  be  paid,  and 
that  the  payment  of  $2,000  June  Ist,  and  same 
amount  June  20th  is  full  compliance  of  your 
agreement  as  to  advance  payments. 

"  The  contract  provides  that  the  logs  shall 
-be  decked  in  rollways  along  the  C,  M  &  St.  P. 
rigfat  of  way  or  along  a  spur  track,  connecting 
therewith.  We  have  gone  to  the  expense  of 
bnilding  this  spur,  and  yon  now  claim  you  will 
not  go  on  with  the  spur  unless  we  build  a  T 
in  connection  therewith.  This  is  another  breach 
of  the  contract  and  we  hereby  notify  you  that 
we    now   declare   the   contract  rescinded,   and 


this  check  Is  to  return  to  you  the  amount  of 
money  we  have  received  from  you  on  accouat 
of  the  contract 

"  'If  you  do  not  care  to  receive  the  inclosed 
check  we  are  ready  and  willing  and  offer  to  pay 
you   at  once   that  .amount   of   money,   $4,000. 
which  will  place  you  where  we  found  you. 
"  'Tours  very  truly, 

"  'Anderson  &.  Corwin, 
"  'ETCB-ENCL.  By  Edward  T.  Corwin.' 
"The  price  of  logs  had  materially  advanced 
at  this  time,  and  Anderson  &  Corwin,  through 
Mr.  Anderson,  sold  to  defendant  Spies-Thomp- 
son Lumber  Company,  under  contract  dated 
July  25, 1919,  'about  three  million  feet  of  woods 
run  logs,'  which,  although  the  contract  does 
not  BO  state,  were  apparently  conceded  at  the 
trial  to  be  the  same  logs  here  involved.  On 
August  4,  1919,  plainUff,  through  Mr.  Phillips, 
wrote  Anderson  &  Corwin  as  follows: 

"•August  4,  1919. 

"  'Anderson  &  Corwin,  Ontonagon,  Mich.— 
Gentlemen:  We  are  inclosing  our  check  for 
the  estimated  amount  due  you  as  per  our  con- 
tract. We  find  that  the  average  price  as  per 
the  estimated  amounts  given  us  is  $18.30  per 
M.  Mr.  Corwin  told  the  writer  on  Wednesday 
evening,  the  3d,  that  you  had  about  275.000 
decked  at  the  track  and  that  you  were  putting 
in  13,000  or  14,000  a  day,  so  we  have  endeav- 
ored to  figure  very  liberally  with  you  on  the 
amount  yon  have  there  in  making  payment. 
Of  course,  it  is  up  to.you  \o  notify  us  what  the 
amount  yon  have  there  is,  but  to  protect  our- 
selves we  are  indosing  a  check  for  the  amount 
due. 

"  'On  May  28,  we  sent  you  $2,000  covering 
the  first  payment  as  per  contract  and  on  June 
15  you  had  not  started  to  deck  logs  at  the  track, 
so  there  was  nothing  due  you,  and  on  June  ^ 
we  sent  you  $2,000  covering  payment, due  July 
1st  This  is  all  in  accordance  with  the  terms 
of  the  contract. 

'"We  trust  that  yon  will  very  soon  get  the 
scaler  on  there  to  work,  complying  with  your 
part  of  the  contract  so  that  we  may  know 
what  is  being  done.  We  should  have  our  re- 
ports promptly  the  same  as  we  always  bad 
them  from  Corwin  &  Riley. 
"  Tours  truly,  . 

"  'Diamond  Lumber  Company. 

"  'JTP/S.' 

"Afterwards  defendant  Spies-Thompson  Com- 
pany began  to  ship  out  some  of  the  logs,  and 
this  biU  was  filed  on  or  about  September  8, 
1919.  The  bill  prays  a  decree  for  specific  per- 
formance of  the  contract,  an  injunction  to  re- 
strain the  shipment  of  the  logs,  and  an  account- 
ing as  to  the  logs  delivered  to  and  shipped  by 
defendant  Spies-Thompson  Company.  Answer 
was  filed  praying  affirmative  relief,  viz.  that 
the  contract  of  May  24,  1919,  be  annulled  and 
held  for  naught  The  case  was  heard  upon 
pleadings  and  proofs. 

"Questions  Involved. 

"There  are  two  main  questions  involved,  via.: 
(a)  Whether  the  contract  in  question  ia  one  a 
spedfic  performance  of  which  could  In  any  event 
be  decreed;  and  (b)  Whether  or  not,  if  the 
court  has  jurisdiction,  the  proofs  entitled  plain- 
tiff to  a  decree. 

"(a)  Both  parties  oonstrua  the  contract  in 
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question  to  be  one  for  the  sale  and  delivery  of 
pergonal  pi-opcrty.  Defendants  contend  that 
this  case  is  not  property  brongbt  in  equity,  be- 
cause, they  say,  the  plaintiff,  if  wronged,  has 
an  adequate  remedy  at  law;  and  further,  that 
the  particular  contract  here  involved  is  so 
va^e,  indefinite,  and  uncertain  in  its  terms 
that  the  court  could  not  in  any  event  decree 
specific  performance  of  it,  citing,  among  other 
authorities,  Blanchard  v.  Railway  Co.,  81  Mich. 
43,  18  Am.  Rep.  142,  and  6  Ruling  Case  Law, 
59,  while  plaintiff  cites  in  opposition  Williamson 
V.  Neeves,  94  Wis.  656,  69  N.  W.  806;  Bull  v. 
Bell,  4  Wis.  64;  Docter  v.  Hellberg,  65  Wis. 
415,  27  N.  W.  176;  White  Marble  Lime  Co. 
V.  Consolidated  Lumber  Co.,  205  Mich.  634, 
172  N.  W.  603;  DeUs,  etc.,  Co.  v.  Lbr.  Co., 
170  Wis.  19,  173  N.  W.  317;  St.  Regis  Paper 
Co.  V.  Santa  Clara  Lbr.  Co.,  186  N.  Y.  89,  78 
N.  B.  701. 

"There  can,  I  think,  be  no  doubt  that  this 
court  has  full  jurisdiction  of  the  subject-matter 
of  this  suit.  The  Uniform  Sales  Act  (C.  L. 
1915,  5  11899)  provides: 

"  'Specific  Performance. — Where  the  seller  has 
broken  a  contract  to  deliver  specific  or  ascer- 
tained goods,  a  court  having  the  powers  of  a 
court  of  equity  may,  if  it  thinks  fit,  on  the  ap- 
plication of  the  buyer,  by  its  judgment  or  de- 
cree, direct  that  the  contract  shall  be  perform- 
ed specifically,  without  giving  the  seller  the 
option  of  retaining  the  goods  on  payment  of 
damages.  The  judgment  or  decree  may  be  un- 
conditional, or  upon  such'  terms  and  conditions 
as  to  damages,  payment  of  the  price  and  oth- 
erwise, as  to  the  court  may  seem  just.' 

"But  specific  performance  of  a  contract  is  not 
a  matter  of  absolute  right.  It  rests  in  the  sound 
judicial  discretion  of  the  court  McMurtrie 
v.  Bennette,  Har.  124;  Weed  v.  Terry,  2  Doug. 
344.  45  Am.  Dec.  257;  Smith  v.  Lawrence,  15 
Mich.  499;  Chambers  v.  Livermore,  15  Mich. 
381 ;  Rust  V.  Conrad,  47  Mloh.  449,  11  N.  W. 
265,  41  Am.  Rep.  720;  Chapman  v.  Morgan,  55 
Mich.  124,  20  N.  W.  820;  Hicks  v.  Turck,  72 
Mich.  311,  40  N.  W.  339.  Where  specific  per- 
formance will  remedy  the  breach  more  ade- 
quately than  damages,  it  may  be  decreed.  Peer 
V.  Kean,  14  Mich.  354;  C.  L.  1915,  {  11899. 
However,  it  will  not  be  decreed  where  continu- 
ous duties  of  regulation  or  supervision  would 
rest  on  the  court.  Bourget  v.  Monroe,  68  Mich. 
563,  25  N.  W.  614;  Blanchard  v.  Ry.  Co.,  31 
Mich.  43,  18  Am.  Hep.  142;  Voorhies  v.  Frisbie, 
25  Mich.  476,  12  Am.  Rep.  291;  Buck  v. 
Smith,  25  Mich.  125.  And  the  contract  must 
be  complete.  No  specific  performance  is  grant- 
ed where  essential  details  are  omitted.  And 
the  court  will  not  decree  specific  performance 
of  a  part  only  of  a  contract,  unless  such  part 
is  clearly  severable  from  the  remainder.  Gates 
V.  Gamble,  53  Mich.  181,  18  N.  W.  631;  Bour- 
get V.  Monroe,  58  Mich.  563,  25  N.  W.  514; 
Warden  v.  Williams,  62  Mich.  50,  28  N.  W.  796, 
4  Am.  St.  Rep.  814;  Hall  v.  Loomis,  63  Mich. 
709,  30  N.  W.  374;  Maynard  v.  Brown,  41 
Mich.  298,  2  N.  W.  30;  Baldwin  v.  Fletcher, 
48  Mich.  604. 12  N.  W.  873;  Wiegert  v.  Franck, 
56  Mich.  200,  22  N.  W.  303;  Muaro  v.  Ed- 
wards, 86  Mich.  91,  48  N.  W.  689;  Blanchard 
v.  Railway  Co.,  supra.  As  stated  in  the  latter 
case: 

"  Tlie  jurisdiction  of  equity  in  specific  per- 
formance proceeds  on  the  supposition  that  the 
parties  have  not  only  agreed,  aa  between  them- 


selves, upon  very  material  matters,  but  that  the 
matters  so  agreed  on  are  of  such  a  nature,  and 
the  subjects  of  enforcement  so  delineated  or  in- 
dicated, either  directly  or  by  reference  to  some- 
thing else,  or  so  raised  to  view  by  legitimate 
implication,  that  the  court  can  and  may  collect, 
and  in  their  proper  relations,  all  the  essential 
elements,  and  proceed  intelligently  and  practi- 
cally in  carrying  into  execution  the  very  things 
agreed  on  and  standing  to  b«  performed.' 

"See,  also  Wiegert  v.  Fran^  56  Mich.  200, 
22  N.  W.  306. 

"DeUs  &  Co.  v.  Lumber  Co.,  170  Wte.  19, 173 
N.  W.  317,  is  clearly  distinguishable  from  this 
case  on  the  facts.  There  was  a  10-year  con- 
tract, quite  specific  in  its  provisions,  and  made 
more  specific  and  certain  by  a  3  years'  course 
of  dealings  thereunder  by  the  parties.  See 
Bngle  V.  White,  104  Mich.  15.  62  N.  W.  154. 
White  Marble  Co.  v.  Consolidated  Lbr.  Co..  206 
Mich.  634,  172  N.  W.  603,  is  more  in  point  than 
the  Dells  Case,  but  the  contract  there  is  also 
much  more  definite  in  terms  and  had  been  pro- 
ceeded under  for  some  time.  Each  of  the  last- 
mentioned  cases— that  is,  the  Dells  Case  and 
the  White  Marble  Case — is  clearly  distinguish- 
able from  the  case  at  bar  in  this:  That  here 
quite  a  satisfactory  showing  is-  made  that  there 
was  other  timber  of  like  kind  available  (though 
at  a  higher  price)  in  the  vicinity  where  the 
logs  in  qnestion  were  situated,  and  the  plain- 
tiff made  no  effort  of  any  consequence  to  get 
logs  elsewhere,  while  in  the  other  cases  just 
mentioned  it  was  quite  conclusively  proven  that 
the  very  existence  and  continuance  of  the  re- 
spective plaintiff's  business  depended  upon  their 
getting  the  very  commodity  wMch  they  sought 
the  aid  of  the  court  to  obtitin.  I  find  it  unnec- 
essary in  this  case,  however,  to  decide  whether 
or  not  the  terms  of  the  contract  are  such  that 
a  decree  for  specific  performance  of  the  same 
could  he  entered. 

"The  undisputed  testimony  shows  that  th« 
timber  in  question  was,  when  the  contract  in 
question  was  entered  into,  recently  purchased 
by  Anderson  &  Corwin.    Mr.  Corwin  testified: 

"  'Q.  Now,  when  you  entered  into  the  con- 
tract with  Mr.  Phillips,  or  the  Diamond  Lumber 
Company,  was  there  any  peculiar  feature  re- 
garding that  deal  that  induced  you  to  enter  into 
the  contract  at  those  prices?  *  *  *  A.  Xea; 
there  was. 

"  *Qi  What  was  that?  A.  We  needed  the  ad- 
vances. 

"  'Q.  Did  you  or  did  you  not  advise  Mb.  Phil- 
lips that  you  needed  advances?  A.  Yes;  while 
we  made  the  deal. 

"  'Q.  And  was  that  why  it  was  entered  into 
the  contract  that  the  advances  should  be  made? 
A.  Yes,  sir.' 

"Mr.  Phillips  was  sworn  as  a  witness,  but 
did  not  (directly  at  least)  deny  this.  Mr.  Cor- 
win also  testified  without  contradiction: 

"  'Q.  When  did  you  first  talk  with  any  one 
about  the  way  that  spur  would  be  installed,  the 
one  that  you  agreed  to  install  under  the  con- 
tract? A.  Before  we  made  the  contract  there 
was  some  talk  about  it. 

"  'Q.  With  whom?    A.  With  Mr.  Phillips. 

"  'Q.  That  is,  that  you  were  going  to  install 
a  spur  from  which  the  cars  were  to  be  loaded? 
A.  Yes,  sir. 

'"Was  there  anything  said  at  that  time  as 
to  how  the  spur  would  lead  off?  A.  Yes;  there 
was  some  talk  about  that  too. 
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"'Q.  What   was  that?    A.  I  think  I  made  the  |  by  what  he  determined  as  to  how  the  spur 
remark  that  we  figured  to  pat  the  spnr  in  at    ahoiOd  be  put  in;   but,  even  if  that  duty  exist- 


about  that  point  on  account  of  loading  bark,  and 
h  might  lead  that  way. 

'•  "Q.  You  told  him  at  that  «me7    A.  Yes,  air. 

"'Q.  And  what  did  he  say?  A.  He  said  if 
we  did  he  would  have  Mr.  Boyd  connect  up 
from  the  other  way.' 

"Again,  referring  to  his  talk  with  Mr.  Boyd 
before  Mr.  Boyd  wrote  the  letter  of  the  19th, 
Corwin  testified: 

"  'He  told  me  we  were  heading  the  spur  the 
wrong  way.  I  told  him  of  my  talk  with  Mr. 
PhiUlps.  He  didn't  know  anytiiing  about  that 
part  of  it. 

"  'Q.  You  told  him  about  your  talk  with  Mr. 
liiillips;  that  you  had  told  Mr.  Phillips  you 
intended  to  head  the  spur  in  leading  down 
grade  instead  of  up  grade  off  the  track?  A.  I 
told  him  it  might  go  in  that  way;  we  didn't 
know  which  way  it  would  go  in  yet.' 

"The  written  contract  did  not  specify  how 
the  spur  should  be  put  in.  The  title  to  the  logs 
was  supposed  to  pass  to  plaintiff  when  the  logs 
were  scaled  by  a  scaler  chosen  by  both  parties 
and  decked  at  the  track.  Anderson  &  Corwin 
under  the  contract  had  nothing  to  do  with  the 
loading  or  hauling  away  of  the  logs.  They  put 
the  spur  in  in  good  faith  and  in  a  way  which 
was  most  beneficial  to  them.  The  spur  as  they 
pat  it  in  was  serviceable  as  such.  They  were 
not  (especially  in  view  of  what  Mr.  Corwin  said 
to  Mr.  Phillips)  bound  to  put  the  spur  in  in 
the  way  which  would  be  most  cmnvenient  and 
beneficial  to  the  plaintiff,  and  thereby  render 
it  less  beneficial  to  themselves.  It  was  staked 
out  by  the  roadmaster  of  the  railway  company 
and  was  apparently  satisfactory  to  the  railway 
company.  It  was  not  put  in  as  the  blueprint 
attached  to  the  contract  of  the  railroad  com- 
pany specified;  but  this  contract  and  blue  print 
was  delivered  to  Anderson  &  Corwin  long  after 
the  spur  was  laid  out  and  staked  out  Some 
•bjecti«m  was  made  by  Mr.  Bell,  a  C,  M.  &  8t 
P.  railway  conductor  who  worked  on  the  White 
Pine  branch,  but  his  authority  to  interfere  in 
the  matter  is  not  made  apparent.  How  far  the 
work  of  constructing  the  spur  had  proceeded 
when  Mr.  Boyd  first  spoke  to  Anderson  & 
Corwin  about  the  matter  is  not  dear,  but  un- 
doubtedly they  had  then  spent  considerable 
money  on  it.  When  Mr.  Boyd  spoke  to  Mr. 
Corwin,  Mr.  Corwin  told  him  of  his  (Corwin's) 
previous  conversation  with  Mr.  Phillips.  Mr. 
Boyd  did  not  until  then  know  anything  about 
this.  Afterwards  he  wrote  Anderson  &  Cor- 
win the  letter  of  the  19th.  About  20  days 
thereafter  Mr.  Phillips  had  the  talk  with  Mr. 
Corwin.  He  (although  there  is  no  showing  that 
Mr.  Corwin  was  aware  of  the  fact)  was  then 
unaware  that  Mr.  Boyd  bod  written  the  letter 
of  the  19tb,  because  he  testified: 

"  'Q.  Mr.  Boyd  bad  written  them,  you  knew, 
that  you  wanted  a  Y?  A.  No;  we  both  ob- 
jected to  the  way  they  were  putting  the  track  in. 

"'Q.  Mr.  Boyd  asked  for  a  Y?  A.  I  don't 
know  about  that. 

•"Q.  You  don't  kaow  about  that?    A.  No. 

"  *Q.  You  thought  a  passing  track  should  b« 
put  in?  A.  We  were  trying  to  figure  out  the 
easiest  way  to  handle  it' 

"The  testimony  and  correspondence  shows 
that  both  Mr.  Phillips  and  Mr.  Boyd  were  of 
the  opinion  that  it  was  the  duty  of  Anderson 
&  Corwin  to  consult  Mr,  Boyd,  and  be  governed 


ed  under  the  written  contract  (a  question  I 
need  not  and  do  not  determine),  it  certainly 
did  not  exist  in  view  of  what  Mr.  Corwin  and 
Mr.  Phillips  b<id  said  about  the  matter  during 
the  negotiations.  According  to  that  Mr.  Phil- 
lips was  to  have  Mr.  Boyd  connect  the  spur  up 
if  that  was  necessary.  The  spnr,  if  connect- 
ed up,  would  be  just  as  convenient  for  plain- 
tiff's use,  and  just  as  safe  for  everybody  as 
any  other  spur  on  the  branch.  It  is  undisputed 
that  plaintiff  insisted  that  Anderson  &  Corwin 
should  put  in  the  Y  or  passing  track  at  their 
own  expense.  The  evidence  shows  that  this 
would  cost  upwards  of  $700.  This,  especially 
in  view  of  the  fact  that  tj>e  price  of  timber  had 
materially  increased  after  the  contract  in  ques- 
tion was  made,  was  asking  quite  a  little  of  An- 
derson &  Corwin.  I  do  not  thisok  the  pliiintiff 
was  justified  in  taking  the  poaitioii  it  ^d  with 
reference  to  this  spur. 

"Now,  reverting  briefly  to  the  advance  pay- 
ment question.  The  contract  provided  that  a 
92,(X)0  advance  should  be  made  (unconditional- 
ly) on  June  1,  1919;  that  a  further  $2,000  a<|- 
vance  should  be  made  on  June  15,  provided  that 
at  that  time  the  sellers  had  $1,000  worth  of 
logs  decked,  and  that  another  ^000  advance 
should  be  made  (unconditionally)  on  July  1. 
The  June  1  payment  was  promptly  paid.  See 
Exhibit  2.  Plaintiff's  letter  of  June  ISth  called 
Anderson  &  Corwin's  attention  to  the  June 
15th  advancement  The  provision  that  the 
sellers  should  have  $1,000  worth  of  logs  decked 
in  order  to  become  entitled  to  this  advance- 
ment was  evidently  intended  to  insure  plaintiff 
that  the  previous  advance  money  would  be  ex- 
pended towards  the  fulfillment  of  the  sellers' 
part  of  the  contract  Mr.  Phillips'  testimony 
shows  that  when  he  wrote  the  letter  of  the  13th 
he  believed  that  the  sellers  were  proceeding 
in  good  faith  to  carry  out  their  part  of  the  con-, 
tract  Plaintiff  had  a  right  at  its  option,  to 
Insist  upon  or  waive  the  condition  attached 
to  the  June  15th  advancement  C.  It.  1915,  { 
11842.  He  had  instructed  Mr.  Boyd  to  keep 
his  eye  on  the  work,  and  was  in  a  position  to 
know  what  was  going  on  at  Anderson  &  Cor- 
win's operations.  The  latter's  letter  of  June 
16th  also  showed  what  they  were  doing.  They 
did  not  have  the  scaler  at  work  (in  fact  it  does 
not  appear  that  the  parties  ever  agreed  on  a 
scaler),  .and  had  not  started  to  skid;  but  they 
were  laying  a  narrow  gauge  track,  had  between 
4,000  and  5,000  logs  cut  and  swamped,  and  had 
loads  all  cut  as  well  as  landings  at  the  track. 
They  did  not  understand  that  plaintiff  expected 
they  were  going  to  make  any  report  of  logs 
decked  until  after  July  1st  Plaintiff's  letter 
(written  by  Mr.  Phillips)  of  July  19th,  states: 
'We  were  more  interested  in  finding  out  if  you 
have  any  logs  decked  along  the  railroad  than 
anything  else.  We  believe  our  contract  pro- 
vides for  making  certain  payments  providing 
you  bad  them  out  there.' 

"Mr.  Phillips  apparently,  was  not  certain  of 
the  contents  of  the  contract  at  the  time.  An- 
derson &  Corwin's  reply,  dated  June  24th,  takes 
issue  with  Mr.  Phillips  on  this  belief.  It  states: 
'Mr.  (3orwin  showed  your  letter  to  Mr.  Ander- 
son, and  he  said  the  contract  called  for  $2,000, 
to  be  paid  by  June  15th.'  The  postscript  to  this 
letter   adds:     'Mr.    (Corwin   hoped   you   could 
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•end  ch«dt  by  rctarn  mafl.'  Now,  I  tliink  it 
is  apparent  that  this  postscript  referred  to  the 
check  due  June  15th.  and  not  the  one  doe  July 
lat,  or  any  other  check.  Mr.  Phillips  in  reply 
says:  'We  are  inclosing  onr  check  for  $2,000 
as  reqaested,'  and  he  adds,  'We  believe  the  con- 
tract states  that  we  were  to  pay  $2,000  June 
15th,  providing  yon  had  that  amount  of  logs 
decked  at  the  railroad  track.'  The  contract 
■only  required  the  sellers  to  have  $1,000  worth 
of  logs  decked  on  Jane  15th.  This  contract  was 
made  by  Mr.  Phillips  and  Mr.  Gorwin.  Ander- 
son personally  had  nothing  to  do  with  its  mak- 
ing except  to  sign  it.  Corwin,  on  receiving 
Phillips'  letter  of  the  19th,  referred  it  to  Mr. 
Anderson.  Mr.  Anderson  said  there  was  $2,000 
due  June  15th  unconditionally.  Corwin  causes 
this  statement  to  be  made  known  to  Mr.  Philr 
lips  who.  apparently  without  taking  the  trouble 
to  look  at  the  contract  and  ascertain  what 
it  in  fact  provided,  yielded  and  sent  the  $2,- 
000  'as  requested,'  with  the  parting  shot  that 
he  still  believed  the  contract  required  the  logs 
to  be  decked  on  June  15th.  It  is  apparent  that 
plaintiff  did  not  regard  the  provision  in  question 
as  material.  It  would  suffer  no  detriment  by 
waiving  the  provision.  Unless  the  plaintiff 
waived  this  provision  it  must  be  held  that  An- 
derson &  Corwin  forfeited  the  right  to  the  June 
15th  advancement,  which  Mr.  Corwin  testifies 
they  needed.  While  a  waiver  of  rights,  and  es- 
pecially stipulated  rights,  is  not  to  be  implied 
from  slight  circumstances,  a  waiver  will  be 
assumed  from  slight  circumstances  when  no  sub- 
stantial rights  are  lost  thereby,  or  to  avoid 
a  forfeiture.  Bird  v.  HamUton,  Walk.  Oh.  361; 
Gault  V.  Van  Zile,  37  Mich.  22;  Snyder  v. 
Judge,  80  Mich.  511,  46  N.  W.  586;  Lyon  ▼. 
Insurance  Co.,  56  Mich.  142,  20  N.  W.  829,  64 
Am.  Rep.  864.  Plaintiff,  in  its  letter  of  June 
25th,  says:  'We  would  be  glad  to  see  you  begin 
to  get  the  logs  to  the  track.'  Anderson  &  Cor- 
win did  this.  They  had  over  $1,000  worth  of 
logs  decked  at  the  track  on  July  Ist,  when  the 
third  and  last  advance  installment  became  due 
nnder  the  contract.  If  the  sellers  had  decked 
$1,000  wortb  of  logs  by  June  16tb,  they  would 
unquestionably  have  been  entitled  to  a  $2,- 
000  advance  on  June  15th.  They  would  also, 
under  such  circumstances,  have  been  entitled  to 
a  further  $2,000  advance  on  July  1st,  even 
though  they  bad  not  decked  a  single  log  after 
the  15th.  Therefore  thfy  were  in  exactly  as 
good  a  position  (in  so  far  as  the  decking  of  logs 
was  concerned)  on  July  1st,  when  the -last  ad- 
vance payment  fell  due,  as  they  had  a  right, 
under  the  contract,  to  be  if  the  sellers  strictly 
complied  with  the  terms  of  the  contract.  The 
provision  that  $1,000  worth  of  logs  should  be 
decked  on  June  15th  was  therefore  waived. 
The  advance  payment  due  July  Ist  was  never 
paid.  Plaintiff  breached  the  terms  of  the  con- 
tract by  its  nonpayment. 

"Having  concluded  that  the  July  1st  advance 
payment  has  not  been  paid,  and  that  the  plaintiff 
did  not  have  the  right  to  take  the  position 
which  it  did  regarding  the  spur,  it  remains  to 
be  determined  whether  or  not  either  or  both 
of  these  facts  operated  to  release  the  defend- 
ants, Anderson  &  Corwin,  from  their  obliga- 
tions under  the  contract,  and  to  justify  them 
in  refusing  to  deliver  the  logs. 

"Plaintiff  contends  that  defendant  should  not 
be  released  because  it  (tbe  plaintiff)  did  not 
positively  or  unconditionally  refuse  to  go  on 


with  the  contract  if  the  spur  was  not  changed, 
and  that  the  failure  to  pay  the  July  Ist  ad- 
vance, if  that  obligation  existed,  being  dona  un- 
der misconstruction  of  tbe  contract,  was  not 
such  a  breach  as  would  operate  to  discharge 
the  sellers— citing  St.  Regis  Paper  Co.  ▼.  Santa 
Clara  Lumber  Co.,  186  N.  Y.  8».  78  N.  E.  701; 
Hardeman  &  Lbr.  Oo.  v.  Hampton  Bros..  104 
Tex.  586,  142  S.  W.  867;  Kilgore  v.  Baptist 
Educational  Association,  90  Tex.  139,  87  S.  W. 
598;  Brady  ▼.  Oliver,  125  Tenn.  595.  147  S. 
W.  1186,  41  L.  R.  A.  (N.  S.)  60,  Ann.  Cas. 
19130,  S76,  and  other  cases.  The  Uniform 
Sales  Act  of  Michigan  (0.  L.  1915,  |  11896) 
provides  that: 

"  'When  Seller  tnay  Reteind  Oontraet  or  Bale. 
— Where  the  goods  have  not  been  delivered  to 
tbe  buyer,  and  the  buyer  has  repudiated  the  con- 
tract to  sell  or  sale,  or  has  manifested  bis 
inability  to  perform  bis  obligations  thereunder, 
or  has  committed  a  material  breach  thereof, 
the  seller  may  totally  rescind  the  contract  or 
the  sale  by  giving  notice  of  his  election  ao  to 
do  to  the  buyer.' 

"See,  also,  section  11892,  0.  L.  1915.  This 
act  was  passed  in  1913.  In  Scheible  v.  Klein, 
89  Mich.  876,  60  N.  W.  867,  tbe  plaintiff 
brought  suit  to  recover  a  sum  claimed  to  be  due 
him  under  a  verbal  contract  for  the  construc- 
tion of  a  building.  The  contract  price  was 
$2,275.  Plaintiff  claimed  the  arrangement  was 
to  be  that  he  was  to  get  the  money  from  the 
defendant  at  any  time  whenever  he  wanted  it, 
except  for  the  last  $75.  Defendant  claimed 
he  waa  to  pay  all  but  $75  at  the  completion  of 
the  Job  and  the  remaining  $75  the  following 
spring.  Before  completion  of  the  building,  and 
after  plaintiff  had  pnt  about  $1,400  of  labor 
and  material  into  it,  he  asked  defendant  to 
pay  him  $1,000  that  he  might  pay  his  men,  and 
for  the  material.  Defendant  refused,  claiming 
she  was  not  to  pay  till  the  building  was  com- 
pleted, but  offered  plaintiff  $200)  which  he  refus- 
ed to  accept.  Plaintiff  then  quit  tbe  Job.  On 
the  trial  the  plaintiff  claimed  he  quit  the  Job  for 
another  reason;  but  defendant  daimed  he  qnit 
because  she  refnsed  to  give  him  the  $1,000  de- 
manded.   The  court,  inter  alia,  said: 

"The  plaintiff  testified  that  all  the  money 
except  the  $75  was  to  be  paid  as  the  work 
progressed,  and  that  he  told  the  defendant  at 
the  time  the  contract  was  made  that  he  most 
have  his  money  as  the  work  progressed  to 
pay  his  men  and  to  pay  for  the  lumber;  and 
that  defendant  then  stated  to  him  that  he 
should  have  his  money  whenever  he  wanted  it. 
It  also  appeared  upon  the  trial  that  at  the 
time  when  plaintiff  demanded  the  $1,000,  the 
sum  of  $1,400  and  upwards' was  due,  and  that 
the  amount  for  lumber  and  material  and  labor 
exceeded  the  $1,000  which  he  demanded.    •    •    • 

"  'We  think  that  under  the  contract  as  claimed 
by  plaintiff  the  court  might  properly  have  said 
to  the  Jury  that,  if  they  found  the  contract  as 
plaintiff  claimed,  then  upon  the  refusal  of  the 
defendant  to  pay  the  $1,000  plaintiff  was  Jus- 
tified in  quitting  the  Job.* 

"See,  also.  Town  ▼.  Jepson,  138  Midi.  673,  96 
N.  W.  742. 

"We  have  not  here  a  case  of  failure  to  pay 
for  an  installment  of  goods.  This  breach  af- 
fected the  entire  contract.  It  went  'to  the  root 
of  the  matter"  as  the  old  cases  say.  The  with- 
holding of  such  an  amount  of  money  has  often 
ruined  contractors  and  jobber*  like  theae,    Thft 
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testimony  ahows  that  the  sellers  in  this  cue,       "Plaintiff  could  not  on  Jair  15th  or  «n  Ao' 


St  the  time  the  contract  was  made,  were  in- 
daced  to  enter  Into  the  contract  at  the  price 
they  did  becanse  they  needed  adTances;  that 
they  advised  plaintiff  that  they  needed  the  ad- 
Tances; and  that  that  was  why  it  was  provided 
in  the  contract  that  the  advances  should  be 
made.  This  is  undisputed.  The  testimony  of 
Mr.  Corwin  is  not  very  clear  and  positive  that 
he  demanded  the  .Tiily  1st  payment  of  Mr.  Phil- 
lips when  Mr.  Phillips  was  at  Camp  Tolfree. 
He  simply  says  that  he  called  Mr.  Phillips' 
attention  to  it,  and  said  be  thought  they  had 
some  money  coming,  and  that  Mr.  PhiUips'  only 
reply  was  that  he  'didn't  care  anything  about 
that.'  Corwin  does  not  say  Mr.  Phillips  refused 
to  pay  the  money  then.  On  the  contrary,  ha 
says  he  thought  he  would  send  it  when  he  got 
bacli  to  Green  Bay.  But  when  Mr.  PhiUips 
went  back  to  Green  Bay  and  sent  on  the  other 
money  without  paying  this,  then  Mr.  Corwin 
evidently  changed  his  mind,  and  wrote,  in  Ills 
letter  of  July  12th,  containing  the  following: 
'  *  *  *  You  seem  to  be  dissatisfied  and 
have  not  made  your  payments  according  to 
contract.  •  •  •  The  essence  of  the  contract 
was  that  yon  advance  as  certain  money,  which 
yoi^  have  not  done,  so  we  figure  we  haven't  any 
contract  with  you  anyway.  Not  receiving  the 
money  as  sgreed  has  placed  us  in  a  very  em- 
barrassing position.'  Plaintiff  in  its  answer  took 
the  positive  position  thst  it  was  not  obliged  to 
pay  this  because  it  paid  the  $2,000  about  June 
20th,  and  states:  "We  have  complied  fully  with 
our  part  of  the  contract,'  and  later,  'If  we  have 
not  complied  fully  with  our  part  of  it,  we  are 
willing  to  leave  it  for  the  courts  to  decide.' 
Again,  on  July  23,  1910,  the  sellers  (or  Mr. 
Corwin  for  them),  with  the  assistance  of  coun- 
sel, wrote  plaintiff  calling  its  attention  to  these 
two  breaches,  and  giving  notice  of  rescission 
because  of  them,  and  plaintiff,  in  its  letter  of 
August  4th  repUed:  'On  May  28,  we  sent  yon 
$2,000  covering  the  first  payment  as  per  con- 
tract, and  on  June  16th  you  had  not  started  to 
deck  logs  at  the  track,  so  there  was  nothing 
due  you,  and  on  June  24  we  sent  you  $2,000 
covering  payment  due  July  1.  This  is  all  in 
accordance  with  the  terms  of  the  contract.' 

"Anderson  &  Corwin,  if  they  have  ever  done 
so,  did  not  put  it  out  of  their  power  to  fulfill 
their  part  of  this  contract  until  about  July  25th. 
The  situation  was  unchanged  except  as  to  the 
sellers'  notice  of  rescission.  It  could  have,  up 
to  that  time,  retracted  its  refusal  to  go  on 
with  the  contract  and  gone  on  with  the  same. 
9  Cyc.  637;  Wigent  v.  Marrs,  130  Mich.  609, 
90  N.  W.  423.  PlainUff's  letter  of  August  4th 
indicates  that  it  did  not  even  then  know  that 
they  had  resold  the  logs.  It  did  not  deny  when 
Corwin  orally  referred  to  the  matter  that  it 
did  not  owe  the  money.  If  Mr.  Corwin's  oral 
request  before  July  12th  was  not  a  sufficient 
demand  for  the  money,  his  letter  of  the  12th 
certainly  made  it  incumbent  upon  plaintiff 
to  pay  this  advance  if  it  did  not  desire  to  suffer 
the  consequences  of  a  refusal  to  pay  the  July 
1st  advance.  In  Scheible  v.  Klein,  supra,  the 
court  said: 

"'In  Grand  Rapids  &  Bay  City  R.  B.  Co. 
▼.  Van  Dusen,  29  Mich.  431,  it  was  held  that 
continued  and  repeated  defaults  in  payment 
accordins  to  the  provisions  of  the  contract  jus- 
tified the  contractors  in  abandoning  the  work 
before  its  completion.' 


gust  4th  withdraw  its  waiver  of  the  condition 
annexed  to  th«  June  ISth  advance.  It  did  not 
attempt  to  do  so  when  Mr.  Corwin  orally  re- 
quested the  money.  The  failure  to  pay  the 
July  1st  advance  must  l>e  held  to  have  been  a 
material  breach  of  the  contract.  Scheible  v. 
Klein,  supra;    Ry.  Co.  v.  Van  Dusen,  supra. 

"The  written  contract  is  silent  as  to  how  or 
where  the  spur  should  be  put  in.  The  only  oral 
testimony  regarding  such  subject  is,  in  effect, 
that  when  the  written  contract  was  made  plain-  ' 
tiff  was  told  by  Mr.  Corwin  that  they  might  put 
it  in  at  the  place  and  in  the  manner  which 
they  actually  did  pat  it  in— that  they  had  not 
yet  decided  upon  the  matter— and  that  plaintiff 
replied  that  if  they  did  so  it  would  connect  it 
up.  Instead  of  doing  so  plaintiff  endeavored 
to  get  Anderson  &  Corwin  to  do  so  at  their 
own  expense.  Mr.  Corwin  told  Mr.  Boyd  of 
the  original  talk  with  Mr.  Phillips  when  Mr. 
Boyd  first  spoke  to  him.  This  is  undisputed. 
Yet  plaintiff  wrote  Mr.  Corwin  on  June  l!)th: 

"  *  *  *  *  Unless  you  put  in  a  connection 
from  the  north  end  and  connect  up  with  your 
present  proposed  track  forming  a  Y  we  will 
have  to  refuse  to  go  in  there  on  account  of  the 
switching,  as  we  are  compelled  to  keep  our  en- 
gine on  the  north  end  of  the  loads  at  all  times.' 

"Mr.  Boyd  afterwards  orally  substantially  re- 
iterated the  demand  made  in  this  letter.  It  is 
true  that  the  same  letter  suggested  a  meeting 
to  arrange  the  matter  satisfactorily  to  both 
parties,  and  that  Mr.  Phillips  afterwards  sug- 
gested a  passing  track  in  place  of  the  Y  and 
offered  to  haul  bark  and  railroad  iron  in  con- 
sideration of  Anderson  &  Corwin  doing  this 
work.  But,  as  before  stated,  it  would  cost  a 
considerable  sum  to  make  the  change.  The 
installation  of  a  switch  alone  would  require  a 
deposit  of  $175.  Men  were  scarce  at  the  time. 
Anderson  &  Corwin  had  a  limited  time  to  get 
oat  the  timber.  The  value  to  them  of  hauling 
their  bark  would  not  be  anywheres  nearly  equal 
to  the  expense  they  would  be  put  to  in  making 
the  change.  The  hauling  of  the  railroad  iron 
or  changing  the  tracks  would  be  of  no  benefit 
to  them.  If  they  needed  advances  they  could 
ill  afford  to  expend  money  on  such  a  project 
as  this.  Mr.  Phillips  was  evidently  aware  that 
he  was  straining  matters  by  insisting  on  their 
doing  work.  Tliis  is  apparent  from  bis  remark, 
hereinbefore  quoted,  to  the  effect  that  he  was 
doing  everything  he  could  'to  hold  the  logs.' 
His  remark'  (see  Transcript,  110)  tliat  '  •  •  • 
when  I  was  at  the  back  end  of  the  spur  with 
Mr.  Russell,  their  foreman,  he  told  me  that,'  is 
also  siguificant.  It  is  evident  that  he  was 
aware  of  the  danger  of  breaking  the  contract 
relations  by  insisting  on  this  change.  But  he 
still  persisted  in  his  demand.  Mr.  Corwin  tvrote 
him  on  July  12th  that  <  *  •  •  You  said  to 
the  writer  and  our  Mr.  Russell  that  you  would 
not  accept  our  spur  as  we  have  it  laid  out,' 
and  he  nowhere  in  his  subsequent  corre!>pou<^ 
euce  denies  this.  Neither  do  I  discover  him  to 
have  denied  it  in  his  testimony  at  the  trial. 
The  letter  of  the  12th  did  not  cause  plaintiff  to 
change  its  position.  In  answer  to  it  in  its 
letter  of  the  15th  plaintiff  wrote:  'We  were  dia- 
sutisiied  with  the  way  that  you  have  put  your 
spur  track  in,  and  why  you  should  go  ahead 
and  lay  it  out  without  saying  something  to  our 
Mr.  Boyd,  who  you  expect  will  have  to  run  over 
it,  is  beyond  our  comprehension.'     Again,  ta 
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their  letter  of  Jnly  23d  Anderson  &  Corwin 
wrote:  'We  have  gone  to  the  expense  of  build- 
intr  this  spur  and  yon  now  claim  you  will  not 
go  on  the  spur  unless  we  build  a  Y  in  con- 
nection therewith.  This  is  another  breach  of 
the  oontrnct,'  and  (although  it  apparently  did 
not  then  know  that  Anderson  &  Corwin  had  re- 
sold the  logs)  it  did  not  in  its  letter  of  August 
4th  deny  that  it  had  so  refused.  The  written 
contract  with  the  Spies-Thompson  Company 
,  does  not,  as  I  read  it,  cover  any  specific  logs 
and  does  not  purport  to  be  a  contract  of  An- 
derson &  Corwin,  but  only  of  Anderson.  It 
is  at  least  questionable  whether  or  not  Ander- 
son &  Corwin  had,  ap  to  August  4tb,  legally 
put  it  out  of  their  power  to  complete  the  con- 
tract with  plaintiff.  It  seems  to  me  that  it 
must  be  held  that  plainti^  positively  refused 
to  go  in  on  the  spur  unless  it  was  changed  at 
considerable  expense  to  the  sellers;  that  such 
refusal  was  wrongful;  and  that  its  effect 
(whatever  thnt  is)  was  not  changed  by  the  fact 
that  the  plaintiff  was  inclined  to  compromise  the 
matter  by  exchanging  work,  and  thereby  reduc- 
ing the  expense  to  the  sellers. 

"What,  tiien,  is  the  legal  effect  of  such  refns- 
al?  If  the  plaintiff  had  specifically  refused  to 
accept  and  pay  for  the  logs,  the  question  would, 
be  clear.  Section  11896,  supra,  clearly  grants 
to  the  seller  the  right  to  rescind  under  such 
circumstances.  And  the  rule  was  the  same 
prior  to  the  passage  of  that  act.  Hosmer  v. 
Wilson,  7  Mich.  304,  74  Am.  Dec  716;  Piatt 
V.  Brand,  26  Mich.  176;  Wigent  v.  Marrs,  130 
Mich.  609,  90  N.  W.  423.  But  here  plaintiff 
only  refused  to  accept  the  spur.  Do  the  above- 
quoted  and  similar  authorities  cover  such  a  sit- 
uation? This  depends,  I  think,  upon  the  prac- 
tical effect  of  tHe  refusal.  And  what  was  Its 
practical  effect?  Under  the  agreement  the 
sellers  were  to  cut  and  get  out  the  logs  and  deck 
them  at  the  track.  They  were  to  be  scaled 
'by  a  competent  scaler  agreed  upon  by  both 
parties  while  being  put  in  the  decks,  and  after 
being  so  decked'  were  to  become  the  property 
of  the  buyer.  They  were  to  be  'decked  in  roll- 
ways  along  the  C,  M.  &  St  P.  right  of  way 
*  *  *  or  along  a  spur  track  which  is  to  be 
put  in'  by  the  sellers.  The  spur  track  which 
the  sellers  put  in  complied  with  the  require- 
ments of  the  contract.  As  soon  as  the  contract 
was  made  the  sellers  became  entitled  to  what- 
ever profits  they  could  make,  under  the  prices 
specified  in  the  contract,  by  decking  logs  at 
this  spur,  without  deduction  of  the  cost  of  a 
passing  track  or  the  withdrawal  of  any  of 
their  hands  from  the  logging  operations  for  the 
purpose  of  putting  in  a  Y  or  a  passing  track. 
At  the  same  time  defendant  became  bound  to 
accept  and  pay  for  the  logs  when  scaled  and 
decked  at  such  a  spur.  The  refusal  to  accept 
the  spur,  or  go  in  on  the  spur,  was,  then,  a 
refusal  to  consider  the  seller's  accomplishments 
as  a  compliance  on  their  part  with  the  re- 
quirement of  the  contract.  It  was  a  refusal 
on  plaintiff's  part  to  perform  its  part  of  the 
contract  It  was  a  demand  on  plaintiff's  part 
that  the  sellers  do  more  than  the  contract 
required  them  to,  before  it  would  do  what  the 
contract  required  it  to  do.  It  was  a  demand 
that  the  contract  be  materially  modified  to  the 
seller's  detriment  and  to  its  material  benefit, 
before  it  would  accept  and  pay  for  the  property 
covered  by  the  contract.  It  was,  in  substance 
and  effect,  a  refusal  to  perform  its  part  of  the 


contract  as  It  existed,  coupled  with  an  implied 
offer  to  accept  and  pay^for  the  property  cover- 
ed by  the  contract,  if,  but  not  unless,  the  sellers 
assumed  material  obligations  which  the  origi- 
nal contract  did  not  impose  on  them.  If  there 
is  any  difference  between  the  refusal  in  ques- 
tion here,  and  an  absolute  and  positive  refusal 
to  accept  and  pay  for  goods  ordered,  it  is  one 
of  degree,  and  not  of  kind.  I  am  constrained 
to  hold  that  the  refusal  here  in  qaestioD 
amounted  to  a  renunciation  of  the  contract  as 
made. 

"Section  11896,  G.  li.  1915,  provides  that 
'Where  the  goods  have  not  been  delivered  to 
the  buyer,  and  the  buyer  has  repudiated  the 
contract  to  sell  or  sale  •  •  •  the  seller 
may  totally  rescind  the  contract  or  the  sale  by 
giving  notice  of  his  election  so  to  do  to  the 
buyer.' 

"In  Anson  on  Contracts  (2d  Am.  E<d.)  pp. 
368,  373,  874,  It  is  said:  'It  is  now  settled  that 
a  renunciation  of  a  contract  by  one  of  the  par- 
ties before  the  time  for  performance  has  come 
discharges  the  other  if  he  so  choose.  *  *  *  It 
may  also  happen  that  in  the  course  of  perform- 
ance one  of  the  parties  may  by  word  or  act  delib- 
erately and  avowedly  refuse  performance  of  his 
part.  He  may  do  this  by  renouncing  the  con- 
tract, or  by  rendering  it  Impossible  of  perform- 
ance. The  other  party  is  then  exonerated  from 
a  continued  performance  of  his  promise.    •    •    ♦  • 

"In  Hosmer  v.  Wilson,  7  Mich.  304^  74  Am. 
Dec-  716,  in  Speaking  of  an  anticipatory  breach 
of  contract  by  the  defendant,  the  court  said: 
The  defendants  cannot  complain  that  the  plain- 
tiff has  given  credit  to  their  assertion.  The 
law  will  not  require  a  vain  thing.  And  it  is 
certainly,  in  such  cases,  much  better  for  both 
parties  to  hold  the  party  thus  notified  to  be 
fully  justified  in  stopping  the  work,  as  it  les- 
sens the  damages  the  other  party  has  to  pay. 
and  relieves  the  party  who  has  to  do  the  work 
from  expending  further  labor,  for  which  be  has 
fair  notice  he  is  to  expect  no  payment  And 
it  is  certainly  very  questionable  whether  the 
party  thus  notified  has  a  right  to  go  on  after 
such  notice,  to  increase  the  amount  of  his 
own  damages.' 

"In  the  case  at  bar  it  so  happens  that  the 
sellers  profited  by  the  resale  of  the  com- 
modity covered  by  the  contract  of  sale.  But 
this  should  not  be  permitted  to  lead  us  astray. 
Supposing  there  was  no  other  market  for  the 
logs  in  question,  that  the  Y  or  passing  trade  de- 
manded by  the  buyer  would, cost  four  times 
as  much  as  it  actually  would,  and  that  tlie  buy- 
er had  (as  plaintiff  did  here)  plainly  notified 
the  seller  that  it  would  not  act  upon  the  as- 
sumption that  the  seller  had  performed  his 
part  of  the  contract  unless  the  seller  should 
construct  the  Y  or  passing  track.  Would  it, 
under  such  circumstances,  be  fair  or  just  to  re- 
quire the  seller  to  go  on  and  cot,  haul,  and 
deck  all  those  logs  in  the  face  of  such  notice 
that  he  need  expect  no  pay  therefor,  except, 
perhaps,  after  a  lengthy  and  expensive  lawsuit? 
I  think  not  It  would,  in  my  opinion,  be  much 
more  just  to  rule  as  was  ruled  in  Hosmer  v. 
Wilson,  supra,  that  the  refusal  Is  to  be  con- 
sidered in  the  same  light  *  *  *  as  an  ab- 
solute physical  prevention'  by  the  plaihtiff. 
See,  also,  the  cases  cited  in  Roehm  v.  Hurst 
33  O.  C.  A.  560,  91  Fed.  346,  which  is  affirmed 
in  178  U.  8,  1,  20  Snp.  Ct  780,  44  L.  Ed.  963. 

"The  language  of  the  coort  la  U  8.  *  BC  S. 
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By.  Go.  T.  Richard*,  182  lU.  58,  8S  N.  B.  778, 
30  L.  R.  A.  S3,  46,  47,  in  which  th«  defendant 
misconstnied  a.  contract,  is  apropos:  The  evi- 
dence tends  to  show  that  the  defendant  •  •  • 
manifested  and  declared  its  intention  to  per- 
sist in  the  future  in  the  same  course  of  conduct 
and  to  insist  upod^the  same  construction  of 
the  contract.  •  •  •  The  correspondence  be- 
fore referred  to,  as  well  as  other  facts  shown, 
may  be  fairly  said  to  show  a  fixed  determination 
on  the  part  of  the  defendant  company  •  *  • 
to  persist  in  and  continue  the  same  breaches 
of  its  contract  in  the  future  of  which  it  had 
theretofore  been  guilty— that  is,  to  pursue  a 
course  of  conduct  which  would  deprive  plain- 
tiff's firm  of  much  the  larger  portion,  if  not 
all,  of  the  substantial  benefits  of  the  con- 
tract. *  •  •  Such  construction,  in  effect, 
was  a  repudiation  of  that  part  of  the  contract 
to  be  kept  and  performed  by  the  defendant,  and 
was  a  denial  of  the  right  of  plaintiff  to  have  and 
demand  the  substantial  benefits  of  the  contract 
as  it  existed  between  the  parties.' 

"It  follows  that  a  decree  must  be  entered 
dissolving  the  injunction  heretofore  issued 
herein,  and  dismissing  the  bill  and  releasing  the 
defendants  from  all  liabiUty  under  the  contract 
of  May  24,  1»19." 

[11  Conns^  for  appellant  say: 

"The  trial  court  erred  in  finding  that  plain- 
tiff breached  the  contract  by  refusing  to  pro- 
ceed with  its  performance  unless  the  defendants 
Anderson  &  Corwin  constructed  a  Y  or  passing 
track  connecting  its  spur,  neither  of  which  was 
required  under  the  terms  of  the  contract.  It 
is  not  claimed  that  there  was  any  actoal  breach 
of  the  contract  in  question  on  this  subject,  but 
only  an  anticipatory  breach.  The  plaintiff 
contends  that,  under  snch  circumstances,  re- 
scission could  only  be  predicated  upon  an  un- 
conditional declaration,  m  positive  terms,  of 
an  intention  to  abandon.  They  also  contend: 
'The  trial  court  erred  in  finding  that  plaintiff 
breached  the  contract  by  refusing  to  proceed 
with  its  performance  unless  defendants  con- 
structed a  Y  or  passing  track  connecting  its 
spur,  neither  of  which  was  required  under  the 
terms  of  the  contract' " 

In  view  of  these  contentlonB,  eyen  at  the 
expense  of  prolixity,  It  may  be  well  to  refer 
to  the  record  again.  A  reference  to  the  letter 
of  Jnne  13th  will  show  an  inquiry  was  made 
for  the  reason,  "as  next  week  will  bie  time  for 
further  advances  upon  your  contract"  June 
16th  a  letter  was  sent  In  reply  saying  in  part: 

"We  did  not  understand  that  you  expected 
we  were  going  to  make  any  report  of  logs  deck- 
ed until  after  the  1st  of  July." 

June  19th  a  r^ly  was  sent  to  this  saying 
in  part: 

"It  is  evident  from  your  letter  that  you  are 

'not  in  need  of  additional  money  at  this  time, 

but  the   next   $2,000   would   be   payable   July 

Ist    Unless  we  hear  from  you  to  the  contrary 

we  will  send  you  $2,000  at  that  time." 

June  24th  a  reply  was  sent  to  this  letter 
saying  in  part: 


"Mr.  Corwin  showed  your  letter  to  Mr.  An- 
derson, and  he  said  the  contract  called  for  $2,- 
000  to  be  paid  by  June  15th." 

A  postscript  was  added,  "Mr.  Oorwin  hoped 
you  would  send  check  by  return  malL"  The 
next  day  a  reply  was  eent  saying  in  part: 

"We  are  inclosing  our  check  for  $2,000  as 
requested.  We  believe  the  contract  states  we 
were  to  pay  $2,000  Jnne  15th,  providing  you 
had  that  amount  of  logs  decked  at  the  railroad 
track." 

There  is  not  a  sn^estlon  in  the  letter  that 
the  $2,000  is  not  the  June  15th  advance,  made 
as  requested,  and  we  have  no  doubt  it  was 
so  intended  and  received.  Either  the"  plain- 
tiff accepted  the  construction  put  upon  the 
somewhat  ambiguous  language  of  the  con- 
tract, or  it  waived  the  decking  of  the  logs. 

In  the  meantime  a  controversy  arose  about 
the  spur  track,  and  in  a  letter  of  Jane  19tb 
the  plain tlft  said: 

"Unless  yon  put  in  a  connection  from  the 
north  end  and  connect  up  with  your  present 
proposed  track,  forming  a  Y,  we  will  have  to 
refuse  to  go  in  there  on  account  of  the  switch- 
faig." 

No  advance  of  $2,000  was  made  July  1. 
and  the  letter  of  July  12th  was  sent  by  de- 
fendant. On  July  16th  plaintiffs  rolled,  say- 
ing in  part: 

"We  have  complied  fully  with  our  part  of  the 
contract  and  intend  to  do  so  in  the  future,  and 
shall  expect  you  to  do  so  also.  •  •  •  The 
only  thing  for  you  to  do  is  to  get  busy  and  live 
up  to  your  contract,  and  if  we  have  not  com- 
plied with  our  part  of  it  we  are  willing  to  leave 
it  to  the  courts  to  decide." 

At  this  time  defendants  had  received  but 
$4,000  in  the  way  of  advances,  while  they 
claimed  that  by  the  terms  of  the  contract,  as 
construed  by  the  parties,  they  were  entitled 
to  $6,000  which  they  needed  very  much,  and 
that  one  of  the  primary  reasons  for  entering 
into  the  contract  was  the  matter  of  the  ad- 
vances, *phlch  facts  were  well  known  to  the 
plaintiff.  The  last  letter  Is  not  an  intimation 
that.  If  plaintiff  has  not  complied  with  Its 
[  part  of  the  contract,  It  Is  willing  to  do  so, 
but  It  is  a  plain  intimation  that  a  lawsuit  Is 
brewing.  We  think  the  chancellor  was  Justi- 
fied In  his  conclusions,  but  If  there  Is  doubt 
about  the  reasons  given  by  him  for  his  con- 
clusion there  is  another  phase  of  the  case 
that  should  have  attention. 

[2]  Counsel  for  the  appellee  have  Insisted 
all  the  time  that,  even  If  there  Is  a  breach  of 
the  contract,  the  Issue  should  be  tried  upon 
the  law  side  of  the  court,  and  not  before  the 
equity  side.  Counsel  for  appellant  Invoke 
relief  in  equity  because: 

(a)  That  the  logs  in  question  were  so  located 
that  the  plaintiff  could  use  its  loading  machin- 
ery, men,  and  locomotives  stationed  at  Tolfree 
in  the  loading  of  such  logs;  that  this  consid- 
eration was  highly  important  to  plaintiff,  be- 
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cause  in  this  way  it  controlled  the  flow  of  logs 
from  the  loading  points  to  its  mill;  that  such 
control  is  a  very  great  advantage  to  it  as  thus 
It  can  keep  its  mill  in  operation  at  times  when, 
if  the  loading  were  under  the  jurisdiction  of  a 
contrartor.  such  contractor  might  see  fit  to  load 
and  ship  the  logs  at  times  when  the  plaintiff 
would  not  require  tbem,  or  neglect  to  load  at 
times  when  it  was  imperative  that  plaintiff 
have  logs  delivered  to  its  mill  in  order  to  keep 
it  in  continuous  operation. 

(b)  That  it  wag  exceedingly  difficult  at  that 
time  for  plaintiff  to  purchase  such  logs  as  those 
contracted  for  by  the  defendants,  Anderson  & 
Corwin,  and  particularly  under  like  conditions. 

(c)  That  if  plaintiff's  mill  were  closed  down 
by  reason  of  failure  to  operate  the  same,  it 
would  be  impossible  to  establish  the  actual  dam- 
ages caused  thereby,  and  it  would  seriously 
affect  large  numbers  of  employes  of  plaintiff. 

(d)  That  the  logs  contracted  to  be  sold  were 
of  the  character  desired  by  plaintiff  for  ita 
manufacturing  operations,  the  same  containing, 
among  other  things  a  very  high  percentage  of 
hemlock,  which  the  plaintiff  particularly  desired. 

(e)  That  there  is  no  regular  market  for  logs 
of  the  kind  in  question  at  the  place  in  question, 
each  manufacturer  who  does  not  do  its  own 
logging,  negotiating  with  varioas  logging  coo- 
tractors  for  given  cuts. 

(f)  That  the  terms  of  the  contract  were  such 
that  it  would  be  impossible  to  establish  the 
measure  of  damages  resulting  from  a  breach 
thereof,  as,  for  example,  the  contract  called  for 
several  varieties  of  logs  at  different  prices,  and 
until  these  logs  should  be  cut  and  scaled  there 
would  be  no  way  of  establishing  the  exact 
amount  of  logs  of  each  kind. 

They  dte  In  support  of  thU  contention  a 
Duml>er  of  authorities,  and  among  them 
White  Marble  Lime  Co.  v.  Lumber  Co.,  205 
Mich.  634,  172  N.  W.  608.  A  reference  to 
these  authorities  will  show  them  readily  dis- 
tinguishable from  the  instant  case. 

In  the  opinion  written  by  Justice  Stone  In 
the  last-named  authority  It  api)ears: 


"This  contract  was  the  reason  for,  and  basia 
of,  the  organization  of  the  plaintiff  corporation. 
Pursuant  to  the  plans  and  agreements  of  tiie 
parties,  the  Chicago  Lumbering  Company  paid 
for  half  of  the  stock  of  the  plaintiff,  which  was 
issued  to  the  stockholders  of  the  lumbering 
company  pro  rata,  who  in  tSat  way  subsequent- 
ly received  their  share  of  all  the  profits  made 
by  the  plaintiff  company.  Belying  upon  this 
contract  the  plaintiff  built  a  large  and  expen- 
sive plant  at  Manistique,  and  has  developed  a 
large  business." 

In  the  case  before  us  the  platntUfbad  been 
a  going  concern  for  a  long  time.  There  Is 
nothing  to  Indicate  its  status  was  changed 
any  more  because  of  the  making  of  this  log- 
ging contract  than  It  would  have  been  by  the 
purchase  of  any  otber  8,000,000  of  feet  of 
logs.  Counsd  for  appellant  say  at  the  end 
of  tbelr  brief: 

"The  dismissal  of  the  bill  was  followed  by  the 
use  of  the  logs  by  the  Spies-Thompson  Lumber 
Company,  so  that  specific  performance  is  now 
impossible.  It  is  submitted,  however,  that  the 
plaintiff  ought  not  to  be  obliged  to  institute  a 
new  action  for  relief,  and  that  the  proceeding 
should  b«  remanded  to  the  trial  court  for  aa- 
sesament  of  plaintiff's  damages." 

If  testimony  Is  available  upon  which  an 
equitable  assessment  of  damages  can  bft 
made,  It  is  difficult  to  see  why  it  would  not 
be  available  In  an  assessment  of  damases  on 
the  law  side  of  the  court.  The  language  used 
by  Justice  Steere  at  page  230  of  202  Mich. 
(168  N.  W.  405),  In  Toles  v.  Duplex  Power 
Car  Co.,  Is  Tery  germane  here.  The  case  Is 
so  recoit  and  so  available  that  we  content 
ourselves  by  thus  referring  to  It.  See,  also, 
Blanchard  v.  Railroad  Co.,  31  Midi.  43,  18 
Am.  Rep.  142. 

The  decree  la  afflimed,  with  costs  to  the  ap- 
pellee*. 
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TEIQ  V.  LINSTER  et  al.     (No.  22437.) 
(Sapreme  Court  of  Minnesota.    Oct  14,  1921.) 

CSvOabiu  by  tk«  Ooitrt.) 

Reforimitloii  of  Instruments  9=»44,  45(3)— Evi- 
dence held  to  show  mutual  mistake  In  omit- 
ting provision;  evidenoe  of  vendors'  Inoreasing 
lasaraoce  held  admissible. 

The  evidence  anstains  the  findings  that  In 
the  agreement  for  the  sale  of  a  farm  there 
was  a  provision  that  the  vendor  should  bear 
the  loss  if  any  buildings  thereon  should  be 
destroyed  before  possession  was  delivered  to 
the  vendee,  and  that  such  provision  was  omit- 
ted from  the  written  contract  throngh  mutual 
mistake. 

There  was  no  error  in  the  admission  of  cer- 
tain testimony. 

Appeal  from  District  Court,  NlcoUet  Coun- 
ty;  J.  M.  Olsen,  Judge. 

AcUoD  by  Alfred  H.  Telg  against  Nlcbolas 
Lilnster  and  others.  Judgment  for  plalntiS, 
and,  their  motion  for  new  trial  or  amoided 
findings  being  denied,  defendants  appeal. 
AfBrraed. 

H.  L.  &  J.  W.  Schmitt  and  H.  W.  Volk,  all 
of  Mankato,  for  ai^ellants. 
Haycraft  &  McOone^  of  Fairmont,  for  le- 

spondent. 

HOI/T,  J.  Action  for  the  tefonaation  of 
a  ccmtract  for  the  sale  and  purchase  of  a 
farm.  The  relief  asked  was  granted,  and  de- 
fendants appeal  from  the  Judgment;  their 
motion  for  a  new  trial  or  amoided  flnding^ 
having  beat  denied. 

Defendants  agreed  to  sell  their  farm  to 
plalntltr,  and  on  April  12,  1820,  they,  with 
plaintiff,  went  to  an  attorney  to  have  the 
agreement  reduced  to  writing  and  executed. 
While  the  contract  was  being  prepared,  or 
Jnst  prior  to  afl^lug  the  signature  of  the 
partiea,  the  attorney  deemed  It  his  duty  to 
advise  the  parties  that  under  the  circum- 
stances of  that  deal  the  vendors  would  have 
to  bear  the  loss,  shoidd  the  buildings  be  lost 
or  damaged  through  fire  or  other  causa 
Plaintiff  said  nothing;  but  a  daughter  ot  de- 
fendants, who  was  there  to  assist  them,  de- 
murred to  this.  Then,  at  the  suggestion  of 
the  attorney  that  they  could  protect  them- 
selves by  Insurance,  and  after  consulting  with 
defendants,  she  stated  that  it  was  all  right 
and  they  would  take  out  additional  insur- 
ance. There  Is  no  contradiction  on  this 
point,  except  that  the  daughter  testified  that 
fthe  did  not  consult  with  defendants,  and  they 
testified  they  did  not  hear  or  understand  that 
the  attorney  made  the  statement  mentioned. 
The  defendant  Mr.  Llnster  was  somewhat 
hard  of  hearing.  Both  he  and  his  wife  were 
well  advanced  in  years  and  understood  and 
spoke  the  Elnglish  language  with  some  dlffi- 
cultv.    An  agent  with  whom  defendants  had 
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listed  the  farm  for  sale  and  another  person 
who  had  assisted  him  were  also  present, 
and  heard  what  was  said  when  the  contract 
was  drawn  and  signed.  Both  corroborate 
plaintiff's  claim. 

The  court  found  that  It  was  understood 
and  agreed  at  the  time  of  making  the  con- 
tract, and  before  signing  the  same,  that  the 
premises  described  in  said  contract  were  to 
be  delivered  to  plaintiff  March  1,  1921,  in 
the  same  condition  as  they  were  on  April  12, 
1920,  reasonaUe  wear  and  tear  excited, 
and  that  any  loss  or  damage  to  buildings  on 
said  premises  before  March  1,  1921,  should  be 
borne  by  defendants.  And  also  that  by  mu- 
tual mistake  and  Inadvertence  of  the  parties, 
and  because  they  did  believe  and  understand 
that  the  contract  as  made  did  so  obligate  the 
defendants,  the  provision  above  stated  was 
(Knitted  from  the  contract 

The  main  contention  of  appellants  Is  that 
the  evidence  does  not  sustain  the  findings 
mentioned.  We  have  examined  the  record 
attentively,  having  in  mind  the  rule  that  it 
must  be  clear  and  convincing  in  order  to  war- 
rant reformation,  and  reach  the  conclusion 
that  the  findings  should  stand.  That  the 
subject  was  discussed  as  to  who  should  bear 
the  loss  If  the  buildings  were  destroyed  be- 
fore March  1,  1021,  was  distinctly  admitted 
by  the  defendants'  daughter.  The  proof  Is 
also  quite  oonvlndng  that  she  ac(»ded  to  the 
proposition  of  the  attorney.  That  she  was 
there  to  aid  and  assist  the  defendants  and 
that  plaintiff  could  rely  on  what  she  con- 
sented to  as  their  agent  is  beyond  controver- 
sy. TStat  the  provisloos  agreed  upoa,  as 
found  by  the  court,  were  not  inserted  in  the 
contract  was  due  to,  perhaps,  the  mistaken 
notion  of  the  scrivener  that  in  legal  effect 
they  were  embodied  In  the  Instrument  he 
had  prepared.  He  was  acting  for  both  par- 
ties, and  his  mistake,  if  any,  which  all  adopt- 
ed by  acquiescing  therein,  became  a  mutual 
mistake.  The  authorities  are  not  all  one 
way  that  the  attorney's  notion  of  the  law 
was  wrmg.  27  R.  O.  U  ff  293  and  296,  title 
Vendor  and  Purchase.  Bnt  that  Is  imma- 
terial now.  If  the  provisions  were  actually 
a  part  of  the  agreement,  plaintiff  Is  imder 
the  drcnmstances  entitled  to  have  them  made 
a  part  of  the  written  contract  whether  they 
were  or  were  not  essential  to  protect  him 
against  the  loss  the  parties  had  in  mind.  The 
rule  applicable  here  Is  one  stated  In  Wall  v. 
Mellke,  89  Minn.  232,  04  N.  W.  688,  in  these 
words: 

"If,  however,  the  parties  to  an  agreement, 
while  in  the  process  of  reducing  it  to  writing, 
fall  into  error,  and  the  instrument,  by  means 
of  a  mistake  of  law,  fails  to  express  the  con- 
tract which  the  parties  actually  entered  into, 
equity  will  interfere,  and  grant  the  appropriate 
relief  to  the  same  extent  as  if  the  failure  of 
the  writing  to  express  the  real  contract  was 
caused  by  mistake  of  fact" 
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The  terms  of  tbe  deal  made  it  of  some  im- 
portance to  the  parties  that  they  have  an 
understanding  as  to  who  should  bear  the  loss 
in  case  of  destruction  of  the  buildings.  The 
vendors  were  to  remain  In  possession  knd 
have  the  use  and  care  of  the  premises  for 
almost  a  year,  and  during  that  time  interest 
did  not  run  on  the  impald  purchase  price. 
It  Is  true,  each  could  protect  his  interest  by 
insurance.  But  it  was  important  to  know 
who  should  secure  this  protection.  The  at- 
torney, appreciating  the  situation,  deemed 
it  proper  and  rightly  so,  to  bring  the  matter 
to  the  attention  of  the  parties.  Their  atten- 
ti(Mi  ha\ing  l>een  aroused,  it  is  not  difficult 
to  reach  the  conclusion  that  an  agreement 
was  reached  with  reference  thereto. 

It  Is  claimed  that  the  court  erred  in  ad- 
mitting proof  that  defendants  thereafter  In- 
creni^ed  the  Insurance  on  the  buildln!».  We 
think  not.  Subsequent  conduct  of  a  party  in 
relation  to  a  matter  may  throw  some  light 
as  to  the  exii^tence  of  a  prior  agreement  with 
reference  thereto. 

The  Judgment  is  affirmed. 


WULKE  V.  WULKE.    (No.  22316.) 
(Supreme  Court  of  Minnesota.    Oct  14,  1921.) 

(SvlUtlu*  bv  Editorial  f!ta1f.) 
Dlvoroe  ®=a 1 72  — Cruelty,  Justifying  spouse 
In  living  apart,  may  not  entitle  to  dlvoroe. 
The  cruelty  which  justifies  one  spouse  in 
living  apart  from  the  other  may  not  entitle  to  a 
divorce,  so  that  a  decree  den.yinK  the  wife  a 
divorce  for  cruelty  and  misconduct  is  not  res 
Judicata,  in  the  husband's  subsequent  action 
based  on  desertion,  as  against  the  wife's  de- 
fense, that  she  was  compelled  by  the  husband's 
cruelty  to  leave  his  home. 

On  rebearicg.    Former  decision  adhered  to. 
Por  former  opinion,  see  188  N.  W.  »49. 

HOLT,  J.  In  the  petition  for  reargument 
the  case  of  Wagner  v.  Wagner,  36  Minn.  239, 
80  N.  W.  766,  was  cited  as  decisive  of  the 
question  that  the  cruelty  alleged  in  the  di- 
vorce action  brought  by  this  defendant,  and 
determined  against  her,  is  res  adjudicata  on 
the  proposition  that  she  had  no  Just  cause  to 
live  apart  from  him,  because,  if  she  had  such 
cause,  the  court  should  have  therein  awarded 
sepnrate  maintenance  under  section  7140,  Q. 
S.  1913. 

The  issue  in  the  instant  case  was  desertion. 
Unless  the  wife  had  willfully  deserted  the 
husband  he  had  no  cause  of  action.  The  court 
found  against  him  on  that  issue.  Even 
though  the  finding  in  the  former  case  was 
that  her  allegations,  that  she  was  compelled 
to  leave  defendant  because  of  his  cruelty  and 


misconduct,  were  not  true,  she  might  never- 
theless be  Justified  in  temporarily  living 
apart  The  question  in  the  Wagner  Case  was 
whether  the  wife,  having  been  denied  an  ab- 
solute divorce  on  the  ground  of  cruelty  could 
thereafter  maintain  an  action  for  a  limited 
divorce  predicated  upon  the  same  acts  of 
cruelty.  It  was  rightly  held  she  could  not 
There  is  no  difference  In  the  degree  of  cruel- 
ty which  Justifies  a  decree  for  an  absolute 
and  one  for  a  limited  divorce.  But  the  cruel- 
ty wblcb  Justifies  a  spouse  In  living  apart 
from  the  other  may  not  entitle  to  a  divorce 
at  all.  In  the  Instant  case  the  wife  was  per- 
mitted to  withdraw  her  counterclaim  for  a 
limltpd  divorce.  So  that  the  only  issue  re- 
maining was  whether  her  living  apart  was  a 
willful  desertion.  If  the  finding  that  it  was 
not  Is  sustained,  and  we  think  it  is  under  the 
rule  of  Stocking  v.  Stocking,  78  Minn.  292, 
79  N.  W.  172,  668,  the  Judgment  must  be  af- 
flmred,  for  no  error  Is  nsstgned  as  to  the  part 
granting  separate  maintenance. 
The  former  decision  is  adhered  ta 


ALTON  et  al.  V.  MERRITT  et  al.    (8ANDIN, 
Intervener).    (No.  22474.) 

(Supreme  Court  of  Minnesota.    Oct.  14,  1921.) 

(ByBaTnu  J>y  Me  Oowrt.) 

Brokers  «=988(l)— Evldenoe     In     action    for 
oommlsslon  boM  to  present  Issues  of  faet  for 
Jury. 
In  an  action  to  recover  a  real  estate  bro- 
ker's commission  the  evidence  is  Jielri  to  pre- 
sent isfines  of  fact  for  the  Jary,  and  that  the 
trial  court  erred  in  directing  a  verdict  for  de- 
fendants. 

Appeal  from  District  Court,  Martin  Conn> 
ty ;  E.  C.  Dean,  Judge. 

Action  by  Fred  Alton  and  others  against 
O.  W.  Merritt  and  others,  in  which  Frank  A. 
Sandln  intervened.  Directed  verdict  for  the 
defendants,  and  from  an  order  denying  new 
trial  plaintiffs  appeaL    Order  reversed. 

Haycraft  ft  McCune,  of  Fairmont,  for  ap- 
pellants. 

Allen.  Selfert  ft  Allen,  of  Fairmont,  for  ra- 
spondents. 

BROWN,  C.  3.  This  cause  was  here  on  a 
former  appeal  where  the  facts  are  stated.  14S 
Minn.  426,  177  N.  W.  770.  On  the  ronand 
of  the  case  a  trial  was  had  on  which  plaintiff 
tendered  evidence  which  he  claimed  disclosed 
that  he  had  produced  to  defendants  a  pur- 
chaser ready,  able  and  willing  to  purchana 
the  land  in  question  <m  the  terms  named  by 
defendants;  that  they  sold  the  land  to  him, 
though  at  a  higher  price  than  that  for  wlildi 
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plaintiff  was  authorized  to  selL  The  btI- 
dence  presented  in  the  record  tends  to  sustain 
plaintiff's  claim  and  further  that  a  purchaser 
for  the  land  was  procured  by  him  within  the 
time  limit  flzed  by  his  listing  contract  The 
court  at  the  conclusion  of  the  trial,  both  par> 
ties  having  rested  on  the  evidence  presented 
by  plaintiff,  directed  a  verdict  in  favor  of 
defendants.  Plaintiff  appealed  from  an  order 
denying  a  new  trial. 

We  have  read  the  evidence  with  care  and 
reach  the  conclusion  that  the  issues  presented 
by  the  pleadings  should  have  been  submitted 
to  the  jury,  and  that  the  court  erred  In  direct- 
ing a  verdict  Whether  plaintiff  was  the  pro- 
curing cause  of  the  sale  was  made  by  the 
evidence  a  question  of  fact  Esterly-Hoppin 
Co.  T.  Bums,  135  Minn.  1,  159  N.  W.  1069; 
Hennlnger  v.  Burch,  90  Minn.  43,  95  N.  W. 
5TS;  Huhachek  v.  Hazzard,  83  Minn.  437,  86 
N.  W.  426. 

In  view  of  a  new  trial  we  refrain  from 
discussing  the  evidence;  it  is  sufficient  that 
we  have  read  it  and  find  therein  sufficient  to 
raise  a  question  for  the  Jury,  and  there  we 
dismiss  the  subject  The  inferences  to  be 
drawn  from  the  present  state  of  the  evidence 
may  be  overcome  when  defendants  are  heard 
In  fulL 

Order  reversed. 


RENNER  V.  MODEL  LAUNDRY,  CLEAN- 
ING &  DYEING  CO.  et  aL    (No.  33790.) 

(Supreme  Court  of  Iowa.    Sept  SO,  1921.) 

1.  Master  and  servant  «=9382— Consideration 
for  oompensatlon  claimant's  oovenant  not  to 
sua  third  person  held  not  allowable  In  reduc- 
tioB  of  dalm. 

Under  the  Workmen's  Compensation  Act 
(Code  Supp.  1913,  |  2477me),  providing  that 
where  employfi's  injury  has  been  caused  under 
circumstances  creating  a  legal  liability  in  some 
person  other  than  the  employer  the  compensa- 
tion shall  be  reduced  by  amount  of  damages 
recovered,  the  employers  of  one  injured  in  a 
colliaion  with  a  railway  company's  street  car 
are  not  entitled  to  the  benefit  of  a  payment  to 
the  injured  by  the  company  in  consideration  of 
his  covenant  cot  to  sue,  unless  circumstances 
creating  a  legal  liability  on  its  part  are  shown. 

2.  Matter  and  servant  «=»403— Burden  of 
proof  on  employer  seeking  reduction  of  oom- 
pensatlon to  employ^  oovenantlng  not  to  sue 
third  person. 

Under  Workmen's  Compensation  Act  (Code 
Snpp.  1913,  I  2477m6),  authorizing  reduction 
of  amount  of  compensation  by  amount  of  dam- 
ages recovered  from  third  person  liable  for 
danaages  sustained,  where  the  obligation  to  pay 
compensation  to  an  employ^  injured  by  a  third 
person  who  has  paid  him  money  In  considera- 
tion  of  his  covenant  not  to  sue  is  admittbd  by 
hi  a  employers,  who  seek  to  have  his  compen- 
sation from  them  reduced  by  that  amount,  the 
burden  is  on  them  to  prove  that  he  has  in  fact 


recovered  damages,  and  not  upon  him  to  nega- 
tive such  recovery;  and  this  is  a  substantive 
rule  of  law  which  cannot  be  ignored,  though 
under  the  act  (Acts  37th  Gen.  Assem.  c.  270) 
Industrial  Commissioner  is  not  hampered  by 
technical  roles  of  evidence. 

3.  Master  and  servant  ®=>389— Compensation 
claimant's  covenant  not  to  sue  third  party 
hield  not  to  defeat  subrogation. 

Injured  employ^,  entitled  to  compensation 
under  Workmen's  Compensation  Act  for  in- 
juries by  a  third  party,  cannot  by  agreement 
not  to  sae  third  party  deprive  employer,  or 
his  insurer,  of  the  right  of  subrogation  to  em- 
ploye's right  to  recover  damages  against  third 
person  under  Code  Snpp.  1913,  {  24'/7m6. 

4.  Release  «=355— One  who  claims  oovenant 
not  to  sue  to  have  been  Intended  as  unquatt- 
fled  release  has  burden  of  so  proving. 

If  a  covenant  not  to  sue  may  be  shown  to 
have  been  intended  as  an  unqualified  discharge 
or  release,  burden  of  proof  is  upon  the  party 
seeking  to  fasten  such  character  upon  the  in- 
Rtmment  to  produce  evidence  justifying  such 
conclusion. 

5.  Master  and  servant  9=3382— Compensation 
claimant's  oovenant  not  to  sue  third  person 
held  not  a  release  of  liability  for  "damages." 

In  the  absence  of  evidence  that  a  street 
railway  company  was  liable  for  a  wagon  driv- 
er's injury  in  a  collision,  or  that  he  charged 
it  with  liability,  his  dovenant  not  to  sue 
it  in  consideration  of  a  payment  will  be 
given  effect  "according  to  its  terms,  and  not 
an  a  release  of  liability  for  damages"  within 
Workmen's  Compensation  Act  (Code  Supp, 
1913,  {  2477m6),  providing  that  where  em- 
ploye's injury  has  been  caused  under  circum- 
stances creating  a  legal  liability  in  some  per- 
son other  than  the  employer,  the  compensation 
shall  be  reduced  by  amount  of  damages  re- 
covered. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases.  First  and  Second  Series,  Dam- 
age— ^Damages.] 

6.  Release  ®=937— Covenant  not  to  sue  does 
not  discharge  from  liability  any  person  other 
than  the  covenantee. 

A  covenant  not  to  sue  unless  shown  to 
have  been  otherwise  intended  dops  not  operate 
to  release  or  discharge  from  liability  any  per- 
son other  than  the  covenantee. 

7.  Release  ®=>7— Covenant  not  to  sue  legiti- 
mate contract. 

A  covenant  not  to  sue  is  a  legitimate  con- 
tract 

8.  Contracts  ^=>7Z — Covenant  not  to  sue  a 
sufHclent  consideration  for  payment  by  oovo* 
nantea. 

A  covenant  not  to  sue  is  a  sufEdent  con- 
sideration to  support  payment  to  covenantor 
by  covenantee. 

9.  Master  and  servant  «=3382— Showing  ra« 
quired  for  reduction  of  compensation  to 
claimant  covenanting  not  to  sue  third  per- 
son. 

To  entitle  employers  to  a  credit  under 
Workmen's    Compensation    Act    (Code    Supp, 
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1918,  I  2477m6)  npon  compensation  payable  to 
a  claimant  injured  by  a  private  corporation 
from  which  he  has  received  money  in  consid- 
eration of  his  covenant  not  to  sue,  declaring  in 
terms  that  it  is  not  a  release,  it  must  affirma- 
tively appear  that  the  money  received  was  in 
legal  effect  a  recovery  of  damages;  the  <iove- 
nant  not  amounting  to  a  release,  though  the 
covenantee  and  the  employers  were  not  joint 
tort-feasors. 

Appeal  from  District  Court,  Black  Hawk 
County ;  Geo.  W.  Diinliain,  Judge. 

Actlm  at  law  to  recover  compensation  un- 
der tbe  Workmea's  Compensation  Statute 
(Code  Snpp.  1913,  {|  2477m  to  2477m51). 
Judgment  for  plaintiff,  and  defendants  ai>- 
peal.  Tbe  material  facts  are  stated  in  tbe 
opinion.    Affirmed. 

Johnson,  Donnelly  &  Swab,  of  Cedar  Bap- 
ids,  for  appellants. 

Pickett,  Swlaher  ft  Farwell,  of  Waterloo, 
for  appellee. 

WEAVEB,  J.  On  July  25,  1917,  A.  B.  Bo- 
dine,  since  deceased,  was  anemployft  in  the 
service  of  the  defendant  lanndry  company, 
and  in  pursuance  of  such  employment  was 
driving  a  laundry  wagon  In  the  streets  of  the 
dty  of  Waterloo.  YHiile  thus  engaged,  a 
collision  occurred  between  tbe  wagon  and  a 
street  car  operated  by  the  Waterloo  Cedar 
Falls  ft  Northern  Railway  Company.  In  this 
collision,  Bodine  was  severely  injured.  Soon 
after  the  Injury  the  insurance  carrier.  Fidel- 
ity &  Casualty  Company,  undertook  to  pay 
the  injured  employe  compensation  at  the  rate 
of  $7.61  per  week,  and  did  pay  him  at  that 
rate  for  a  period  of  about  three  months. 
Thereafter  said  company  refused  to  make 
further  payments,  alleging  as  grounds  for 
such  refusal,  that  Bodine  had  made  a  settle- 
ment with  the  street  railway  company  for 
the  same  .  injuries,  and  received  payment 
therefor  to  the  amount  of  $750,  being  a  sum 
in  excess  of  the  an/ount  which  the  employe 
eould  recover  as  compensation  under  the  stat- 
ute, and  because  of  such  settlement  with  the 
railway  company  the  employer  and  his  In- 
surer are  both  released  from  further  liability. 
^  Upon  defendant's  refusal  to  make  further 
payment  Bodine  applied  to  tbe  State  Indus- 
trial Commissioner  for  tbe  appointment  of  a 
connnittee  of  arbitration  to  consider  bis 
dalm.  After  bearing  tbe  evidence,  two  of 
tbe  committee  of  three  united  in  finding  and 
reporting  that — 

"Were  it  not  for  the  connection  of  the  Wa- 
terloo, Cedar  Falls  ft  Northern  Railway  Com- 
pany with  the  case  and  tbe  payment  by  it  to 
claimant  on  account  of  his  injury,  the  daimant 
would  be  entitled  to  receive  from  defendant 
compensation  at  the  rate  of  $8.38  per  week, 
beginning  with  tTie  date  of  the  accident  and 
continuing  105  weeks." 

In  additlmi  to  such  statement,  tbe  major-  j     The  consideration  of  $750  mentioned  In  the 
Ugr  of  tba  commltte*  furtber  found  tbat  b»- 1  wilting  was  leoeired  and  retained  by  Bo- 


cause  of  the  payment  by  the  railway  com- 
I>any  to  the  daimant  the  con!t>ensatlon  whicb 
would  otherwise  be  his  due  from  the  defend- 
ants should  be  reduced  or  diminiaihed  by  the 
sum  of  $760.  Tbe  third  member  of  the  com- 
mittee, Judge  Williams,  filed  a  minority  re- 
port, dissenting  fronf  the  conclusion  so  an- 
nounced.  The  claimant  having  iUed  a  peti- 
tion for  review,  the  matter  was  reheard  by 
tbe  Industrial  Commis-sioner,  who  sustained 
the  majority  report  of  the  committee.  It 
should  also  here  be  said  tbat  pending  Chla 
appecd  to  the  Commissioner,  the  claimant  Bo- 
dine died,  and  the  administrator  of  his  es- 
tate, W.  O.  Benner  was  substituted  as  plain- 
tiff. Further  appeal  was  prosecuted  by  the 
administrator  to  the  district  court,  which  up- 
on consideration  of  the  record  reversed  the 
ruling  of  the  Commissioner  and  ottered 
judgment  tor  the  plalntilf  for  the  full  amount 
of  unpaid  statutory  compensation  which  had 
accrued  up  to  the  date  of  Bodine's  death, 
without  any  deduction  on  account  of  tbe 
money  received  by  tbe  deceased  from  tbe 
railway  company.  From  tbat  judgment  de- 
fendants have  appealed  to  this  court. 

Tbe  evidence  as  disdosed  by  the  record  Is 
very  brief.  It  Is  conceded  that  Bodine  was 
an  employe  of  tbe  laundry  company,  and 
while  engaged  In  Its  service  suffered  on  In- 
jury In  a  collision  which  occurred  between 
the  wagon  driven  by  him  and  a  street  car. 
It  Is  also  conceded  that  after  the  collision 
the  injured  man  was  visited  by  a  representa- 
tive of  tbe  railway  company  with  whom  be 
entered  Into  a  written  agreement,  which  aft- 
er a  formal  preamble  provides  as  follows: 

"The  railway  company  in  consideration  of 
the  said  Bodine  covenanting  not  to  sue  the 
said  railway  company  or  any  of  its  officers, 
servants  or  employes  for  or  on  account  of  in- 
juries sustained  by  him  in  the  rollision  re- 
ferred to  in  the  preamble  hereof,  hereby  agrees 
to  pay  to  the  said  Bodine  tbe  sum  of  seven 
hundred  and  fifty  ($760.00)  dollars  and  the 
said  Bodine  in  consideration  of  tbe  payment  to 
him  by  the  said  railway  comptuiy  of  the  said 
sum  of  seven  hundred  and  fifty  ($760.00)  dol- 
lars hereby  covenants  and  agrees  not  to  sue 
the  said  railway  company  or  any  of  its  offi- 
cers, servants  or  employes  for  or  on  account 
of  the  injuries  or  damages  sustained  by  him  in 
the  aforesaid  conision,  and  tbe  said  Bodine 
hereby  acknowledges  receipt  of  the  said  sum 
of  seven  hundred  and  fifty  ($760.00)  dollars 
from  the  railway  company.  It  is  hereby  ex- 
pressly nnderstood  and  agreed  that  this  in- 
strument is  not  a  release  of  the  said  railway 
company  nor  to  said  Bodine's  employer  or  the 
insurer  of  said  employer  under  the  Workmen's 
Compensation  Act  of  the  state  of  Iowa,  nor 
to  any  other  corporation,  firm,  or  person,  but 
is  simply  a  covenant  not  to  sue  the  said  rail- 
way company,  its  officers,  servants  or  employ- 
ee, on  account  of  the  injuries  above  men- 
tioned." 
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dine.  Prior  to  this  transaction  the  laundry 
company's  insurer,  the  defendant  Fidelity  & 
Casnalty  Conrpany  as  we  have  already  said, 
had  ondertaken  to  pay  Bodlne  compensation 
8t  the  rate  of  $7.61  per  week,  and  did  make 
such  payments  for  a  period  of  three  months, 
when  it  refused  further  payment  on  the 
ground  that  it  had  been  relieved  of  further 
liability  to  the  extent  at  least  of  the  sum 
which  Bodine  had  receiyed  from  the  railway 
company.  Aside  from  the  bare  fact  that  there 
was  a  collision  between  the  wagon  and  the 
car.  and  that  Bodine  sustained  an  injury 
therein,  there  is  no  testimony  as  to  the  at- 
tending facts  and  circumstances,  and  it  ei- 
ther party  to  such  collision  was  chargeable 
with  negligence  or  wrong,  we  are  without 
any  eyidence  of  it.  There  is  no  eyid^ice  that 
Bodine  made  or  presented  any  claim  against 
the  railway  company  on  account  of  his  inju- 
ry, and  as  to  the  intention  of  the  parties  in 
making  the  agreement  there  is  no  showing 
except  as  it  is  revealed  in  the  writing  itself 
and  the  testimony  of  the  railway's  represen- 
tative, who  says: 

"The  purpose  of  the  covenant   not  to  sne 
not  to  settle  the  question  of  liability.** 


The  Industrial  Commissioner  adopted  the 
finding  of  the  majority  of  the  arbitration 
committee  that  the  claimant  was  entitled  to 
receive  compensation  under  the  statute,  but 
that,  having  received  $750  from  the  railway 
company,  the  compensation  so  payable 
should  be  .reduced  by  that  amount  In  reach- 
intr  this  conclusion  the  Commissioner  held 
that  the  burden  was  upon  the  claimant  to 
establish  the  fact  that  the  money  received 
from  the  railway  company  was  not  a  recov- 
er.v  of  damages  within  the  meaning  of  the 
statute,  and  laid  down  the  proposition  that 
the  payment  of  the  money  by  the  railway 
company  was  a  "definite  recognition  of  lia- 
bility." 

With  the  foregoing  statement  of  the  sul>- 
stnnce  of  the  record  and  attitude  of  the  par- 
ties, we  turn  to  the  questions  of  law  so  pre- 
sented. 

[1]  I.  The  authority  for  reducing  the  com- 
pensation due  to  Bodine  as  was  done  by  the 
arbitration  committee  and  Industrial  Com- 
missioner is  to  be  found,  if  at  all,  In  that 
part  of  the  compensation  statute  which  pro- 
vides as  follows  (Code  Supp.  §  2477me): 

"Where  an  employ^  coming  under  the  provi- 
sions of  this  act  received  an  injury  for  which 
compensation  is  payable  under  this  act  and 
which  injury  was  caused  iioder  circumstaiicea 
creating  a  legal  liability  in  some  person  otlier 
than  the  employer,  to  pay  damages  in  respect 
thereof:  (a)  The  employe  or  beneficiary^  may 
take  proceedings  both  against  that  person  to 
recover  damages  and  against  the  employer  for 
compensation,  but  the  amount  of  the  compen- 
sation to  which  he  is  entitled  under  this  act 
shall  be  reduced  by  the  amount  of  damages  re- 
corered.     (h)  If  the  employ^  or  beneficiary  in 


such  case  recovers  compensation  under  this 
act,  the  employer  by  whom  the  compensation 
was  paid  or  the  party  who  has  been  called 
upon  to  pay  the  compensation,  shall  be  entitled 
to  indemnity  from  the  person  so  liable  to  pay 
damages  as  aforesaid,  and  shall  be  subrogated 
to  the  rights  of  the  employe  to  recover  there- 
for." 

It  wUl  be  seen  from  the  reading  that  the 
first  or  Introductory  sentence  of  the  section 
prescribes  the  condition  under  which  Its  pro- 
visions shall  have  application,  and  that  is  an 
injury  to  the  employ^  "caused  under  circum- 
stances creating  a  legal  liability  in  stmie  per- 
son other  than  the  employer  to  pay  dam- 
ages." The  remaind^  of  the  section  pro- 
vides that  (a)  when  such  situation  appears, 
tliat  Is,  "legal  liability  in  some  person  other 
than  the  employer,"  the  injured  employe  may 
proceed  against  his  employer  for  compensa- 
tion under  this  statute  and  at  the  same  time 
maintain  an  action  against  the  other  person 
for  damages  as  at  common  law,  but  in  such 
case  the  compensation  recoverable  from  the 
employer  is  to  be  reduced  by  the  "amount  of 
damages  recovered"  from  the  third  person. 
It  further  provides  (b^  that  if  the  employe 
recovers  compensation  from  bis  employer  un- 
der such  circumstances,  that  is  where  the  in- 
jury was  caused  under  circumstances  creat- 
ing a  legal  liability  in  some  other  person  to 
pay  damages,  the  employer  or  insurer  who 
has  been  called  upon  to  pay  compensation  is 
"entitled  to  indemnity  from  the  person  so 
liable  to  pay  damages  •  *  •  and  shall  be 
subrogated  to  the  rights  of  the  employ* 
to  recover  therefor." 

Counsel  on  either  side  have  cited  and  dis- 
cussed the  rules  and  principles  bearing  upon 
the  effect  of  a  release  of  or  satisfaction  by 
one  or  more  Joint  tort-feasors,  and  of  the 
common-law  or  equitable  right  of  subroga- 
tion in  certain  cases,  but  except  as  these 
rules  and  principles  may  be  thought  to  afford 
aid  by  way  of  illustration  or  analogy,  they 
are  somewhat  beside  the  question  with  which 
we  here  must  deal.  The  rule  that  the  re- 
lease of  one  Joint  tort-feasor  works  the  re- 
lease of  all  has  its  root  and  origin  in  the 
generally  accepted  doctrine  that  joint  tort- 
feasors are  jointly  and  severally  liable  for' 
the  damages  resulting  from  their  tort,  and 
the  law  will  not  undertake  to  apportion  such 
liability  between  the  individual  wrongdoers. 
The  Injured  party  may  pursue  one  or  all,  and 
may  recover  full  satisfaction  from  any  one 
of  them;  but  as  he  is  entitled  to  only  one 
satisfaction  for  a  single  wrong,  his  release 
given  to,  or  his  recovery  of  such  satisfaction 
from  one  operates  as  a  release  of  all  the 
wrongdoers. 

The  instant  case  does  not  come  within  this 
rule,  for  here  there  is  no  joint  tort,  no  com- 
mon liability.  Neither  Is  there  any  such  re- 
lation between  the  parties  that  Bodine's  em- 
ployer or  its  Insorer  can,  lndq>endent  of  the 
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statutev  rlgbtfully  demand  subrogation  to 
Bodlne's  right  of  action,  If  any  he  bad, 
against  the  railway  company.  In  short,  if 
the  employer  or  its  Insurer  has  or  ever  had 
any  right  to  maintain  an  action  against  the 
railway  company  or  to  claim  the  benefit  of 
any  payment  by  the  railway  company  to  Bo- 
dine,  It  must  be  found  In  the  terms  of  the 
statute  we  have  above  quoted.  That  statute 
Is  to  be  read  Into  the  contract  of  employ- 
ment, and  if  the  proved  or  conceded  facts 
are  such  as  are  there  provided  for,  then  the 
defense  pleaded  Is  to  be  held  good,  other- 
wise It  Is  without  merit  What  then  does 
the  statute  prescribe  as  the  basis  or  founda- 
tion of  the  right  which  the  appellants  as- 
sert? The  opening  declaration  of  the  stat- 
ute states  the  first  essential  condition  to  be 
that  the  employe's  injury  has  been  "caused 
under  circumstances  creating  a  legal  liabil- 
ity in  some  person  other  than  the  employer." 
If  that  condition  appears,  the  employ^,  while 
claiming  compensation  from  his  employer, 
may  maintain  a  separate  action  at  common 
law  to  enforce  the  "legal  liability"  of  such 
person  other  than  the  employer;  but  if  he 
establishes  such  claim  the  amount  of  com- 
pensation to  which  he  Is  entitled  from  bis 
employer  is  to  be  reduced  by  the  amount  of 
damages  recovered  from  "the  other  person." 
It  is  then  further  provided  that  if  the  em- 
ployer (or  insurer)  has  paid  the  compensa- 
tion provided  for  by  the  statute  he  is  en- 
titled to  indemnity  from  the  person  so  liable 
to  pay  damages,  and  shall  be  subrogated  to 
the  rights  of  the  employ^  to  recover  there- 
for. The  provisions  of  the  .quoted  section 
of  the  act  (Code  Supp,  |  2477m6)  are  not  in 
the  least  ambiguous,  obscure,  or  uncertain. 
The  language  Is  not  open  to  construction. 
The  rights  and  remedies  therein  provided 
may  be  exercised  or  invoiced  only  where  the 
injury  to  the  employ^  has  been  "caused  under 
circumstances  creating  a  legal  liability  in 
some  person  other  than  the  employer," 
Without  this  foundation  there  is  nothing  up- 
on which  to  construct  the  pleaded  defense. 
This  record  is,  as  we  have  before  noted, 
wholly  without  evidence  of  the  "circum- 
stances" under  which  Bodine  was  injured, 
except  the  simple  fact  that  it  occurred  in  a 
collision  between  the  wagon  he  was  driving 
and  a  street  car.  There  Is  neither  allega- 
tion nor  proof  of  any  fact  or  facts  to  indi- 
cate "legal  liability"  of  the  railway  com- 
pany. This  alone  would  seem  a  decisive  ob- 
jection to  the  position  of  the  appellants. 

[2]  II.  In  considering  the  question  as  to 
the  application  of  this  statute  to  the  issue 
raised  by  the  defendant's  answer,  the  In- 
dustrial Commission  held  that  the  claimant, 
having  admitted  the  receipt  of  money  from 
the  railway  company,  the  burden  was  upon 
him  to  show  that  it  was  not  a  recovery  of 
damages,  and,  having  failed  in  this  respect. 


defendants  are  entitled  to  bare  his  compensa- 
tion from  them  reduced  by  that  amount. 
Such,  alRo,  is  In  substance  the  position  taken 
by  the  defendants  on  this  appeal.  In  this 
the  Commissioner  and  the  appellants  are 
manifestly  In  «rror.  The  claimant's  right 
to  compensation  had  been  established  and 
was  conceded  by  the  defendants,  but  in  this 
proceeding  they  advance  an  affirmative  plea 
by  which  they  seek  to  be  relieved  in  whole 
or  in  part  from  its  payment.  As  an  affirma- 
tive plea  in  avoidance  of  an  admitted  obliga- 
tion, the  burden  is  upon  them  to  prove  that 
the  claimant  has  in  fact  "recovered  damges" 
from  the  railway  company,  and  not  upon 
the  claimant  to  negative  such  alleged  fact. 
That  the  statute  clothes  the  Industrial  Com- 
missioner with  wide  discretion  to  inquire  Into 
the  "substantial  rights  of  the  parties,"  and 
emancipates  him  from  observance  of  the  c<»n- 
mon  law  or  statutor^rules  ot  evidence  and 
from  "technical  and  formal  rules  of  proced- 
ure," Is  to  be  conceded,  but  it  Is  to  be  ob- 
served that  this  relates  solely  to  manner  and 
methods  of  procedure  and  to  common-law 
and  statutory  rules  of  evidence,  and  the  Com- 
missioner is  thereby  authorized  to  make  bis 
official  investigations  and  Inquiries  in  a  man- 
ner best  suited  to  ascertain  "the  substantial 
rights  of  the  parties."  In  manner  and  meth- 
od of  making  such  inquiries,  the  Commis- 
sioner is  not  to  be  hampered  by  formal  or 
technical  rules  of  procedure  or  of  evidence, 
but  may  proceed  in  the  manner  which  he  be- 
lieves best  suited  to  develop  the  truth,  and 
thus  protect  the  substantial  rights  of  the 
parties.  But  he  is  not  clothed  with  power 
or  authority  to  change  or  Ignore  the  sub- 
stantive law  of  the  Jurisdiction.  Bearing  on 
this  point,  see  the  case  of  Carrol  v.  Ice  Co., 
218  N.  T.  435,  113  N.  E.  507,  Ann.  Cas.  1918B, 
540,  where  the  court,  construing  a  statute 
quite  like  our  own  in  this  respect,  says: 

"The  act  may  be  taken  to  mean  that  while  the 
Commissioner's  inquiry  is  not  limited  by  the 
common-law  or  statutory  rules  of  evidence  or 
by  technical  or  formal  rules  of  procedure,  and 
it  may  in  its  discretion  accept  any  evidence  that 
is  offered,  still  in  the  end  there  must  be  a  re- 
sidnum  of  legal  evidence  to  support  the  claim 
before  an  award  can  be  made.  •  *  •  There 
must  be  in  the  record  some  evidence  of  a 
sound,  competent,  and  recognizedly  probative 
character  to  sustain  the  fiDdings  and  award 
made,  else  the  findings  and  award  must  *  *  * 
be  set  aside  by  the  court" 

If,  as  we  hold,  the  claim  or  defense  made 
by  appellants  for  a  reduction  of  the  compoi- 
sation  allowed  to  Bodine  must  have  its  foun- 
datlQn  in  a  state  of  facts  presented  by  the 
statute,  then  the  right  oC  the  claimant  to 
insist  upon  the  laying  of  «uch  foundation 
before  he  is  compelled  to  submit  to  sudi 
deduction  is  one  upon  which  no  theory  of 
the  law  can  the  arbitration  committeet  or 
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Ck>iniul8sloner,  or  the^  court  properly  deny 
or  ignore.  The  very  statute  (chapter  270,  Acts 
of  the  37th  General  Assembly)  which  confers 
upon  the  Commissioner  the  enlarged  discre- 
tion as  to  procedure  and  evlden(fe,  makes 
provision  for  appeal  from  his  rulings  and 
decisions  and  gtving  the  court  express  au- 
thority to  set  the  same  aside:  (1)  When  he 
acts  without  or  in  excess  of  his  powers;  or 
(2)  when  the  order  or  decree  was  procured 
by  fraud;  or  (3)  when  the  facts  by  him  do 
not  sustain  liis  order  or  decree ;  and  (4)  when 
there  is  not  8u£Qcieut  competent  evidence  to 
warrant  him  in  making  the  order  or  decree 
appealed  from.  The  district  court  in  this 
case  evidently  reversed  the  mling  of  the  com- 
missioner on  the  fourth  of  these  statutory 
grounds,  and  for  the  reasons  already  stated, 
as  well  as  for  those  we  shall  consider  in 
the  following  paragraphs,  we  think  tlie  court 
did  not  err. 

[3]  III.  The  arbitration  committee  and  the 
Industrial  Commissioner  were  evidently  of 
the  opinion  that  the  money  paid  by  the  rail- 
way company  to  Bodine  was  received  by  him 
in  payment  of  the  damages  he  sustained,  and 
that  the  written  instrument  executed  was  in- 
tended to  be  and  Is  a  release  and  discharge 
of  the  railway  company  from  all  liability, 
and  that  the  covenant  not  to  sue  was  a  dis- 
guise adopted-  to  conceal  the  real  agreement ; 
or,  to  use  the  Commissioner's  language,  the 
covenant  is  a  mere  "Jugglery  of  words  and 
phrases,"  a  piece  of  "shrewd  phraseology," 
intended  to  deprive  the  employer  of  his 
right  to  a  deduction  from  the  compensation 
and  to  "sacrifice  the  employer's  right  of  ac- 
Uoa  against  the  railway  company."  Stated 
In  other  words,  the  theory  appears  to  have 
been:  (1)  That  there  is  no  such  thing  as  a 
valid  covenant  not  to  sue  except  as  it  be  held 
the  equivalent  of  a  release  and  satisfaction ; 
and  (2)  that  to  sustain  the  covenant  in  ac- 
cordance with  its  terms  is.  to  deprive  appel- 
lants of  their  right  of  subrogation.  Taking 
up  these  propositions  in  inverse  order,  the 
contenton  urged  by  appellants  that  the  cov- 
enant not  to  sue  has  the  ^ect  of  a  release 
or  full  discharge,  and  thus  defeats  the  de- 
fendant's right  of  subrogation,  it  is  to  be 
said  that  if  appellants  had  any  right  of  But>- 
rogatlon  under  the  terms  of  the  statute  (a 
situation  not  yet  made  to  appear)  It  was  not 
within  the  power  of  Bodine  to  deprive  them 
of  it,  by  any  agi'eemeut  between  him  and 
a  "person  other  ttian  his  employer."  A  like 
question  lias  often  arisen  in  actions  upon 
policies  of  insurance  which  reserve  to  the  in- 
surer the  right  to  be  subrogated  to  the  in- 
sured for  the  recovery  of  damages  against 
third  persons  legally  liable  therefor,  and  it 
is  quite  uniformly  held  that  in  such  case  a 
settlement  between  the  insured  and  the  third 
person  without  the  insurer's  express  or  im- 
plied consent  will  not  defeat  the  right  of 


subrogation.  See  Ins.  Co.  v.  Hutdilnson,  21 
N.  J.  Eq.  107;  Hart  v.  Railway  Corp.,  64 
Mass.  (13  Meta)  100,  46  Am.  Dec.  719 ;  19  Cyc. 
895,  and  note,  and  Ins.  Co.  v.  Weller,  98  Iowa, 
734,  68  N.  W.  444.  The  rule  is  clearly  stated 
in  the  last-cited  case,  where  we  said : 

"If  insared  buildings  or  other  property  be  de- 
stroyed through  the  negligence  of  some  per- 
son other  than  the  owner,  the  insurance  com- 
pany, upon  payment  of  the  loss,  will  be  subro- 
gated to  the  right  of  the  owner  to  recover  from 
the  wrongdoer.  The  insured  cannot  bar  the 
insurer's  right  of  action  by  executing  a  release 
•    •    •   to  the  wrongdoer." 

It  follows  of  necessity  that  if  the  effect  of 
the  claimant's  covenant  not  to  sue  is  to  bar 
his  right  to  receive  the  payments  allowed  him 
under  the  Compensation  Act  it  must  be  for 
some  better  reason  that  that  he  thereby  de- 
prived appellants  of  their  right,  if  any  they 
had,  to  pursue  their  remedy  against  the  rail- 
way company. 

The  decisions  of  this  court  In  Kennedy  v. 
Ins.  Co.,  119  Iowa,  29,  91  N.  W.  831,  and 
Southern  Surety  Co.  v.  Railway  Co.,  187 
Iowa,  357,  174  N.  W.  329,  are  in  no  manner 
inconsistent  with  this  holding.  In  the  Ken- 
nedy Case,  plaintiffs  sued  upon  a  policy  which 
by  its  express  terms  was  to  be  void  and  of 
no  effect  if  It  should  appear  that  the  owner 
of  the  insured  property  had  or  should  have 
any  contract  whereby  a  third  person  should 
not  be  liable  for  any  act  or  neglect  In  caus- 
ing the  flre.  On  trial  It  appeared  that  the 
property  destroyed  was  a  grain  elevator  on 
ground  leased  from  a  railway  company  under 
an  agreement  by  which  the  owner  assumed 
all  risk  of  loss  by  fire  and  agreed  to  save 
the  railway  company  harmless  from  all  lia- 
bility for  damage  or  loss  by  flre  however  it 
might  originate.  That  was  the  contract  un- 
der wl>ich  plaintiffs  were  occupying  the  prop- 
erty when  the  policy  ttius  issued  and  when 
the  loss  occurred.  Under  such  circumstances 
it  was  correctly  held  that  the  insurance  was 
forfeited.  In  the  Southern  Surety  Company's 
Case  the  injured  employ £,  as  he  lawfully 
might,  sued  the  railway  company  by  whose 
neglect  he  was  injured  and  recovered  a  Judg- 
ment for  damages  to  the  amount  of  $2,300, 
whidi  was  paid  and  discliarged.  After  that 
case  had  been  tried  and  Judgment  recovered 
and  paid,  the  employer's  insurer  which  had 
paid  the  employ^  the  sum  of  $572  under  thq 
Compensation  Act,  sued  the  railway  company 
for  reimbursement.  Instead  of  demanding  a 
repayment  from  the  employe  who  had  col- 
lected full  damages  from  the  company.  In 
a  very  clear  and  convincing  opinion  prepared 
by  the  late  Mr.  Justice  Gaynor,  we  held  that 
the  injured  employe  was  authorized  by  stat- 
ute to  sue  the  railway  company  for  the  dam- 
ages sustained  by  him,  and  It  must  be  pre- 
sumed that  the  Judgment  recovered  by  him 
was  twc  tha  full  amount  for  which  the  corn- 
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pony  was  liable,  and  such  Judgment  having 
been  paid  the  company  could  not  be  subject- 
ed to  further  liability  at  the  suit  of  the 
employer  or  Insurer.  In  other  words,  the 
employer  and  insurer  could  not  stand  by 
while  the  employ^  prosecuted  the  party  prlr 
marily  liable  to  Judgment  and  collected  the 
damages  in  full,  and  thereafter  themselves 
compel  the  c<Hnpany  to  pay  additional  dam- 
ages. In  that  case,  unlike  the  one  now  at 
bar,  there  was  no  question  but  the  employ^ 
had  recovered  full  damages  from  the  "per- 
son other  than  his  employer,"  or  that  the 
Injury  to  the  employ^  was  received  under 
circumstances  creating  a  legal  liability  there- 
for In  such  other  person.  The  payment  of 
that  Judgment  necessarily  released  the  rail- 
way company  from  further  liability,  and  left 
the  Insurer's  relmburs^nent  for  compensa- 
tion paid  the  employs  a  matter  for  adjust- 
ment between  them.  The  employe,  having 
received  the  compensation  and  having  also 
recovered  full  damages  from  the  railway 
company,  would  perhaps  be  liable  as  a  trus- 
tee for  the  benefit  of  the  Insurer  to  the 
amount  of  the  payments  made  by  the  latter. 
That  rule  has  no  application  here,  unless 
we  hold  with  appellant  that  the  consldera- 
ticn  paid  Bodlne  for  his  covenant  not  to  sue 
Is  a  recovery  of  damages  within  the  meaning 
of  the  law. 

IV.  It  is  argued  for  appellants  that  while 
the  statute  does  in  terms  make  the  existence 
of  circumstances  creating  legal  liability  in 
some  person  other  tlian  the  employer  essen- 
tial to  its  application,  yet  if  it  appears  that 
the  injured  employ^  has,  for  a  consideration 
received,  covenanted  not  to  sue  any  third 
person,  such  fact  without  other  evidence  af- 
fords sufficient  ground  for  holding  that  the 
receipt  of  such  consideration  by  the  employe 
is  a  "recovery  of  damages"  which  entitles 
the  employer  and  Insurer  to  a  pro  tanto  re- 
duction In  their  payment  of  compensation 
under  the  Workmen's  Act  True,  coimsel 
do  not  state  their  proposition  quite  so  baldly 
ns  this,  but  under  the  record  as  here  pre- 
sented It  Is  the  one  on  which  the  appellants 
must  stand  or  fall ;  for,  as  we  have  said  and 
repeat,  there  is  not  a  scintilla  of  evidence 
tending  to  show  "circumstances  creating  a 
legal  liability"  In  the  railway  company,  or 
to  show  that  any  claim  or  charge  of  such 
liability  was  made  against  it.  True,  a  few 
cases  may  be  found  where  an  Injured  i>erson 
having  executed  to  a  third  party  a  formal 
release  acknowledging  payment  and  satis- 
faction of  all  claims  for  damage  on  accoimt 
of  Injuries  received  has  been  held  thereby 
to  release  all  others,  without  regard  to  the 
question  whether  the  (party  'receiving  the 
release  was  or  was  not  legally  liable,  but  we 
think  the  books  are  without  any  precedent 
for  giving  that  effect  to  a  covenant  not  to 
Bue,    And  assuredly  no  court  has  yet  gone 


to  the  length  of  holding  that  an  employer 
seeking  to  be  excused  from  performance  of 
his  statutory  obligation  to  pay  compensation 
to  his  Injured  employfi  may  be  granted  that 
relief  without  proof  of  the  facts  whidi  the 
statute  makes  essential  to  such  reliet.  That 
even  at  common  law  and  under  the  strict 
common-law  rules  as  to  the  efTect  of  a  re- 
lease the  question  whether  the  person  re- 
leased was  in  any  manner  legally  liable  to 
the  releasor  was  a  material  inquiry  is  well 
established.  Substantially  the  only  exception 
to  this  rule  is  to  be  found  In  cases  where  a 
strict  formal  release  under  seal  has  been 
given,  thus  excluding  all  other  Inquiry  into 
the  merits,  a  rule  from  which  the  courts  both 
of  England  and  of  this  country  have  largely 
broken  away.  Bloss  v.  Plymale,  3  W.  Va. 
3d3,  100  Am.  Dec.  7S2;  Matheson  v.  O'Kane, 
211  Mass.  91,  97  N.  E.  638,  39  L.  R.  A.  (N.  8.) 
475,  Ann.  Gas.  1913B,  267;  Edens  ▼.  Fletch- 
er, 79  Ean.  139,  98  Pac.  784,  19  L.  R.  A.  (N. 
S.)  618;  Gilbert  v.  Finch,  173  N.  X.  456,  66 
N.  E.  133,  61  L.  R.  A.  807,  93  Am.  St  Bep. 
623. 

The  early  case  of  Turner  ▼.  Hitchcock,  20 
Iowa,  310,  an  oft-quoted  authority  upon  the 
effect  of  a  release  to  one  wrongdoer  upon  a 
plaintiff's  right  to  sue  others,  the  plaintiff 
had  sued  a  large  number  of  persons  Jointly 
for  an  allied  trespass.  Before  the  case 
came  on  for  trial  the  plaintiff  notified  a  de- 
fendant, one  Johnson,  that  no  personal  claim 
was  made  against  him,  and  that  plalnttfl- 
relinquished  all  claim  for  Judgment  against 
him.  Because  of  this,  the  trial  court  held 
that  all  the  def«idants  were  .discharged. 
Plaintiff  also  requested  the  court  to  instruct 
the  Jury:  First  that  unless  It  was  found 
that  Johnson  was  one  of  the  trespassers, 
his  release  did  not  discharge  the  other  de- 
fendants ;  and,  second,  that  the  plaintiff  nugr 
discharge  a  defendant  who  is  not  a  tre» 
passer  without  discharging  the  trespassers. 
These  requests  were  denied,  a  ruling  which 
this  court,  speaking  by  DUl<n,  J.,  held  to 
be  error,  saying: 

"It  is  the  opinion  of  this  court  that  these 
*  *  *  instructions  ought  to  have  been  given. 
It  was  held  In  Wilson  v.  Reed,  3  Johns.  175, 
that  a  release  to  a  person  as  a  joint  trespasser 
who  is  not  in  fact  liable  to  the  releasor,  wfll 
not  destroy  the  right  of  action  against  those 
who  are  liable.  This  must  be  so  in  the  nature 
of  things." 

Quite  In  point  also  is  Thomas  ▼.  Railway 
Ck>.,  104  Pa.  611,  45  Atl.  344,  decided  by  the 
Pennsylvania  court.  There  the  plaintiff  was 
suing  the  Central  Railway  Company,  for 
the  death  ot  an  raiglneer  of  the  Readinir 
Railway  Company  who  was  killed  In  a  coin- 
sion  between  trains.  The  defendant  offered 
to  show  that  the  administrator  had  settled 
with  and  released  the  Reading  Company,  but 
the  evidence  was  excluded.    On  appeal  It 
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was  held  that  tbe  ruling  was  not  erroneous 
because  "there  was  no  evidence  that  the 
Reading  Company  was  negligent,"  and  the 
evidence  of  a  release  of  that  company  "was 
therefore  irrelevant." 

In  Dufnr  v.  Railroad  Co.,  75  Vt.  165,  53 
Atl.  1068,  tbe  plaintiff  was  injured  under 
circumstances  indicating  Joint  liability  there- 
for on  part  of  one  Allen  and  the  Boston 
&  Maine  Railroad  Company.  Plaintiff  settled 
with  Allen,  and  in  consideration  of  a  money 
payment  of  damages  gave  him  a  written  re- 
lease under  seaL  Later  he  brought  suit 
against  the  railway  company,  and  the  court, 
while  holding  there  was  clearly  a  Joint  tort 
and  the  release  and  satisfaction  given  to 
Allen  Inured  to  the  b^ieflt  of  tbe  railway 
company,  discussed  the  law  of  such  cases 
as  follows: 

"Upon  the  allegations  in  tbe  declaration,  the 
plaintiff  clearly  had  a  right  of  action  against 
the  defendant,  whether  Allen  was  liable  or  not; 
and,  to  defeat  tbe  action,  the  defendant  must 
allege  facts  showing  that  it  was  not  liable,  or 
that  it  and  Allen  were  jointly  liable,  and  that 
the  plaintiir  released  Allen  from  such  liability. 
If  Allen  was  never  liable,  then  tbe  release  giv- 
en him  did  not  affect  the  defendant's  Uability. 
In  that  case  the  payment  by  Allen  would  bs 
the  act  of  a  stranger  to  the  cause  of  action." 

Avacag  tbe  precedents  relied  upon  by  ap- 
pellant is  Leddy  v.  Barney,  139  Mass.  394,  2 
N.  E.  107.  There  tbe  court  uses  this  lan- 
guage: 

"If  the  claim  is  made,  against  one  and  is  re- 
leased, all  who  may  be  liable  are  discharged 
whether  the  one  released  was  liable  or  not" 

In  further  dnddation  of  the  rights  of  tbe 
parties,  tbe  court  says  that  to  make  tbe  re- 
lease operative  in  favor  of  tbe  defendant 
(Barney)  the  identity  of  the  cause  of  action 
against  Chase  (the  party  released)  must  be 
shown.  "This  may  be  done  by  showing  that 
the  plaintiff  had  the  same  cause  of  action 
against  both,  as  that  they  were  both  in  fact 
ooncemed  in  the  act  complained  of,  ao.  that 
whatever  action  would  lie  against  one  would 
also  lie  ,agalnst  the  other,  *  *  *  or  by 
showing  tliat  Uability  for  the  flame  act  was 
claimed  by  the  plaintiff  against  both,"  thus 
making  a  case  which  is  widely  out  of  parallel 
with  the  one  before  us.  Moreover,  as  we 
shall  see,  this  court  has  expressly  refused  to 
follow  the  authority  of  the  Leddy  Case. 

In  a  later  case  more  nearly  in  point,  Plck- 
Wl<&  V.  McCauUff,  193  Mass.  70,  78  N.  SX  730, 
8  Ann.  Cas.  lOH,  the  same  court  after  re- 
ferring to  the  general  rule  that  a  release 
to  one  may  effect  the  release  of  all,  adds: 

"But  in  order  to  have  that  effect  we  think 
that  the. party  to  whom  the  release  is  given 
most  be  one^  against  whom  an  action  would  or 
might  lie,  and  that  a  claim  has  been  made  for 
or  on  account  of  tbe  alleged  tort.  It  is  not  nec- 
essary that  it  shonld  appear  that  he  was  in  fact 
liable." 


To  the  same  effect  is  the  decision  in  K.  & 
I.  Bridge  Co.  v.  Hall,  125  Ind.  220,  25  N.  E. 
219.  There  the  plaintiff,  a  brakeman  on  a 
train  operated  by  the  Louisville,  EvansvUle 
&  St.  Louis  Railway  Company,  was  injured' 
In  a  collision  between  hia  train  and  one  oper- 
ated by  the  defendant  bridge  company. 
Charging  negligence  against  thQ  latter  com- 
pany, he  sued  for  damages.  Before  the  case 
was  tried,  plaintiff  had  executed  a  release 
to  his  employer,  the  railway  company,  but 
the  court  refused  to  give  any  effect  to  such 
release  in  favor  of  the  defendant,  basing  such 
ruling  on  the  fact  that  the  record  failed  "to 
show  that  plaintiff  ever  made  any  demand 
against  the  railway  cmnpany  for  damages 
on  account  of  the  injury,  or  ever  claimed 
that  It  was  In  any  way  responsible  for  the 
accident."  To  the  same  general ,  effect,  see 
Iddlngs  V.  Bank,  8  Neb.  (Unof.)  750,  &Z  N.  W. 
078;  Railroad  Co.,  v.  McWherter,  59  Kan. 
345,  53  Pac.  135;  Wardell  v.  McConnell,  25 
Neb.  658,  41  N.  W.  548 ;  Atlantic  Dock  Co.  ▼. 
New  York,  53  N.  Y.  64;  Sleber  v.  Amunson, 
78  Wis.  679,  47  N.  W.  1128. 

The  principle  was  recognized  by  this  court 
again  in  Snyder  v.  Telephone  Co.,  135  Iowa, 
227,  112  N.  W.  780,  14  L.  R.  A.  (N.  S.)  821. 
The  plaintiff  there  was  denied  recovery  be- 
cause in  consideration  of  a  iwyment  of  a  sum 
of  money  she  had  in  formal  writing  accepted 
It  In  full  of  any  and  all  daims  and  demands 
growing  out  of  the  death  of  her  husband.  In 
so  deciding,  however,  the  court  was  cartful 
to  say  that — 

"Without  doubt,  there  may  be  technical  re- 
leases or  covenants  not  to  sue,  which,  however 
effectual  In  favor  of  tiie  person  thus  relieved 
from  liability,  are  not  conclusive  as  to  another 
charged  with  the  same  wrong;  it  appearing 
that  the  person  thus  released  was  in  no  way 
liable.  *  *  *  It  is  also  tme  that  a  mere 
gratuity  paid  by  one  as  to  whom  no  claim  is 
asserted  and  no  Uability  contemplated  will  not 
be  a  satisfaction  of  a  claim  against  the  one 
liable  for  an  injury." 

If  there  be  any  dltQcnlty  in  reconciling 
all  the  precedents  bearing  on  this  point — and 
It  must  be  admitted  there  is— tills  court  has 
definitely  announced  its  own  stand  thereon. 
In  Ryan  v.  Becker,  136  Iowa,  273,  111  N.  W. 
426,  14  Ll  B.  A.  (N.  S.)  329,  Becker  sued  Ryan 
for  damages  on  account  of  an  alleged  tort, 
and  recovered  judgment  Later  Becker  sued 
one  McGeough  for  the  same  wrong.  In  this 
action  Becker  recovered  judgment  upon  stipu- 
lation of  the  parties  that  a  recovery  should 
be  had  of  $50  in  "full  satisfaction  and  set- 
tlement" of  Becker's  claim.  This  Judgment 
was  paid  and  discharged,  and  thereupon 
Ryan  brought  suit  to  cancel  the  judgment 
against  him  on  the  theory  that  the  release 
and  satisfaction  In  favor  of  McGeough  was 
in  law  a  release  of  Ryan,  a  Joint  tort-feasor. 
Yielding  to  the  liberalizing  tendency  of  mod- 
em decisions,  we  there  held  that,  notwith- 
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standing  the  ^try  of  Judgment  and  the  stipu- 
lated release  and  discharge  of  McGeough, 
It  was  competent  for  Becker  to  show:  (1) 
That  the  McOeough  Judgment  was  not  ren- 
"dered  on  the  theory  of  damages  for  the  In- 
Jury  done  to  Becker;  (2)  that  McGeough  was 
not  In  fact  liable  for  the  tort ;  and  (3)  that 
there  was  no  Intent  to  satisfy  Becker's  claim 
against  Ryan.  In  so  ruling,  we  reaffirmed 
the  holding  already  quoted  from  our  early 
case  of  Turner  v.  Hitchcock,  supra,  and, 
speaking  by  Deemer,  J.,  we  said: 

"Upon  these  propositions,  the  authorities  are 
in  seeming  conflict.  Some  of  the  cases  held 
that  one  securing  a  judgment  upon  a  claim  for 
damages  is  estopped  from  denying  liability  up- 
on the  part  of  the  party  sued.  Of  this  class  are 
Leddy  ▼.  Barney,  139  Mass.  894,  2  N.  E.  107 
[and  other  cited  cases].  While  on  the  other 
side  are  Wilson  t.  Reed,  8  Johns.  (N.  Y.) 
175;  Snow  v.  Chandler,  10  N.  H.  92,  34  Am. 
Dec.  140;  Bloss  v.  Plymale  [3  W.  Va.  393]; 
Pogel  V.  MeUke,  60  Wis.  248,  18  N.  W.  927; 
Owen  ▼.  Brockschmidt,  54  Mo.  285;  Railroad 
Co.  V.  McWherter,  59  ICan.  345,  53  Pac.  135. 
We  have  adopted  the  latter  rule  for  this  state." 

[4,  6]  For  the  purposes  of  this  case  It  may 
be  admitted  that  a  covenant  not  to  sue  may 
be  shown  to  have  been  intended  as  an  un- 
quailfled  discharge  or  release,  but  the  burden 
of  proof  is  upon  the  party  seeking  to  fasten 
that  character  or  effect  upon  the  instrument 
to  produce  evidence  Justifying  such  conclu- 
sion. See  Johnson  t.  Von  Scbolley,  218  Mass. 
454,  106  N.  E.  17.  There  Is  no  evidence  to 
that  effect  In  this  record.  There  is  no  tes- 
timony having  any  tendency  to  show  that  the 
street  railway  company  was  legally  liable 
for  Bodine's  injury,  or  that  he  charged  it 
with  liability,  or  made  claim  upon  it  for  dam- 
ages, or  threatened  or  contemplated  suit 
against  it  Upon  such  a  showing  It  must  be 
said  as  a  matter  of  law  that  the  instrument 
Is  to  be  given  effect  according  to  Its  terms. 

[1]  V.  It  seems  to  us  uimecessary  to  ex- 
tend this  opinion  to  discuss  the  legal  charac- 
ter and  efficacy  of  a  covenant  not  to  sue.  That 
It  is  a  legitimate  subject  of  contract  has  been 
affirmed  over  and  over  again  by  practically 
all  the  courts  of  our  cotmtry,  and  that  such  a 
covenant,  unless  shown  to  have  been  other- 
wise intended,  does  not  operate  to  release  or 
discharge  from  liability  any  person  other  than 
the  covenantee  is  equally  well  settled.  See 
Matheson  v.  O'Kane,  211  Mass.  91,  97  N.  B. 
638,  39  U  R.  A.  (N.  S.)  475,  Ann.  Caa  1918B, 
267;  Railway  Co.  v.  Gregory,  137  Tenn.  422, 
193  S.  W.  1053 ;  Mnsolf  v.  Electric  Co.,  108 
Minn.  369,  122  N.  W.  499,  24  L.  R.  A.  (N.  S.) 
461;  Edens  v.  Fletcher,  79  Kan.  139,  98  Pac. 
784,  19  L.  R.  A.  (N.  S.)  618 ;  Railroad  Co.  v. 
AveriU,  224  111.  516,  79  N.  E.  654;  Miller  ▼. 
Fenton,  11  Paige  (N.  T.)  20;  Gilbert  v.  Finch, 
173  N.  T.  455,  66  N.  E.  133,  61  L.  K  A.  807,  93 
Am.  St  Rep.  623 ;  Miller  v.  Beck,  108  Iowa, 
B76,  79  N.  W.  844 ;  Bloss  v.  Plymale,  8  W.  Va. 
393, 100  Am.  Dec.  762. 


[7-1]  The  cov«iant  in  this  case  being  one 
the  legal  validity  of  which  must  be  conceded, 
the  courts  are  bound  'to  construe  and  sus- 
tain it  according  to  its  terms,  In  the  absence 
of  evidence  impeaching  its  good  faith  or 
showing  that  the  money,  receipt  of  which  it 
acknowledges,  was  in  fact  accepted  as  dam- 
ages instead  of  consideration  for  his  agree- 
ment not  to  sue  the  railway  company.  As 
was  well  suggested  by  the  court  below  In 
reversing  the  finding  of  the  Industrial  Com- 
missioner, the  covenant  not  to  sue  was  a 
legitimate  contract,  and  the  maiklng  of  the 
same  a  sufficient  consideration.  If  so  deemed 
by  the  parties,  to  support  the  payment  made. 
The  mere  fact  of  such  payment  Is  not  a 
concession  of  liability  by  the  railway  com- 
pany, nor  is  Its  mere  receipt  by  Bodlne  evi- 
dence that  he  was  making  or  asserting  any 
claim  of  liability  on  its  part  Nor  is  it  ma- 
terial that  "private  corporations  are  not 
charitable  Institutions,"  or  to  recall  that 
they  "exist  wholly  and  solely  for  the  single 
purpose  of  financial  gain,"  for  it  Is  not  Im- 
possible that  corporations,  not  unlike  many 
individual  citizens,  may  believe  tt  business 
wisdom  to  purchase  immunity  from  the  ex- 
pense and  trouble  of  a  possible  lawsuit,  even 
where  no  liability  in  fact  exists.  The  rail- 
way company  In  this  ins-tance  was  faced 
with  the  fact  that  Bodine  had  been  injured 
In  a  collision  with  one  of  its  cars,  and  even 
though  it  may  have  been  wholly  without 
fault  and  In  no  manner  legally  liable  for 
such  injury,  and  no  claim  or  charge  of  such 
liability  yet  preferred,  it  is  reasonably  pos- 
sible for  it  to  have  preferred  takiug  the 
Initiative  and  fending  against  possible  trouble 
In  that  line  by  obtaining  a  covenant  from 
the  injured  man  not  to  sue.  Money  paid 
apon  snch  consideration  would  be  in  no 
proper  sense  "damages,"  and  Its  acceptance 
would  be  in  no  proper  sense  a  "satisfaction" 
of  the  liability  of  his  employer  for  the  pay- 
ment of  compen.sation  under  the  statute.  If 
Bodlne  had  been  a  member  of  some  Insurance 
organization  which  had  paid  benefits  to  Its 
sick  or  injured  members  and  had  received 
a  substantial  sum  of  money  from  such  source, 
no  one  would  think  of  giving  the  appellants 
credit  therefor  upon  the  statutory  compen- 
8atl<Mi  which  had  been  awarded  to  him ;  and 
yet  a  claim  for  such  credit  would  be  scarce- 
ly less  reasonable  than  their  demand  made 
In  this  case.  Speaking  of  covenants  not  to 
sue,  the  Minnesota  coort  has  said: 

"Competent  partlea  are  fully  protected  in 
their  freedom  to  make  lawful  contracts.  Agree- 
ments to  avoid  litigation  are  lawful  contracts. 
Negotiations  leading  to  them  are  protected. 
They  are  both  enconraged  and  enforced.  When 
competent  parties  have  written  out  the  terms 
upon  which  they  have  agreed,  their  contract 
must  be  reasonably  construed  so  as  to  carry  oat 
their  intentions." 

The  langoage  of  the  covenant  in  this  casa 
la  not  open  to  doubt  or  unoertaintjr.    It  pro- 
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rides  In  express  terms  that  the  money  Is 
paid  in  consideration  of  Bodine's  agreement 
not  to  sue  the  railway  company,  its  otUcers, 
servants,  or  employes  on  account  of  his  in- 
Jury.  To  make  the  intent  doubly  clear,  it 
declares  in  terms  that  It  is  not  a  release  of 
the  company,  or  of  Bodine's  employer  or  in- 
surer, or  of  any  other  person,  but  is  "simply 
a  covenant  not  to  sue." 

We  cannot  take  it  for  granted  that  this 
Instrument  is  not  what  It  professes  to  be,  or 
assume  without  evidence  that  the  money 
was  paid  or  received  upon  any  other  consid- 
eration than  is  there  expressed. 

Counsel  say,  however,  that  covenants  not 
to  sue  have  no  place  except  where  there  are 
two  or  more  Joint  tort-feasors,  and  that  as 
the  appellants  were  not  Joint  tort-feasors 
with  the  railway  company,  the  only  effect  of 
the  written  Instrument  would  be  to  release 
the  railway  company,  and  tliat,  such  being 
the  case,  ttie  money  paid,  though  nominally 
In  consideration  of  the  agreement  not  to 
sue,  must  be  treated  as  a  payment  of  dam- 
ages. Neither  tlie  premise  nor  conclusion  is 
entirely  sound.  It  is  true  that  as  a  general 
rule  such  agreements  are  made  use  of  in 
cases  where  a  Joint  tort  is  claimed,  but  courts 
have  frequently  extended  the  doctrine  to 
matters  of  Joint  contracts  and  other  more  or 
less  analogous  cases.  The  statute  here  did 
vest  Bodine  with  the  right  to  proceed  against 
his  employer  for  compensation  under  the 
statute,  and  also  at  his  option  to  sue  any 
person  "other  than  his  employer"  if  the  cir- 
cumstances of  his  injury  were  such  as  to 
create  legal  liability  In  such  other  person. 
The  employer  and  "the  other  person,"  If  li- 
able, were  In  no  sense  Joint  tort-feasors,  yet 
both  were  in  a  sense  liable  to  the  employ^ 
for  the  same  Injury;  the  obligation  of  the 
one  being  measured  by  the  terms  of  the  Ck>m- 
penssitlon  Act  and  the  other  by  the  applicable 
rules  of  the  common  law. 

The  right  of  Bodine  to  sue  any  person 
other  than  his  employer  was  a  mere  option. 
He  could,  if  he  chose,  rest  upon  the  allow- 
ance to  him  of  the  statutory  compensation, 
and  bis  refusal  to  seek  satisfaction  at  com- 
mon law  would  work  no  wrong  to  his  em- 
ployer. If  he  could  refuse  to  sue  without  af- 
fecting his  rl!;ht  to  receive  comjicnsation, 
how  can  his  mere  agreement  not  to  sue  af- 
fect the  relations  of  the  parties,  even  though 
as  between  him  and  the  railway  company  it 
may  be  said  to  operate  as  a  release?  Had 
he  elected  to  sue  and  had  recovered  and  col- 
lected Judgment  for  damages  then,  as  he 
could  not  be  permitted  to  receive  more  than 
one  satisfaction,  the  appellants  could  require 
him  to  account  to  them  for  their  advance- 
ments upon  his  compensation.  But  be  did 
not  sue,  and  there  Is  no  showing  that  in  cove- 
nanting not  to  do  so  he  deprived  the  appel- 
lants of  any  right  or  advantage  they  would 
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have  acquired  or  enjoyed  had  that  covenant 
never  been  made.  If  Bodine  bad  no  right  to 
recover  damages  from  the  railway  company 
(and  none  has  been  shown),  then  the  appel- 
lants could  not  obtain  any  better  or  higher 
right  by  subrogation,  even  though  the  cove- 
nant not  to  sue  had  never  been  made.  And 
for  appellants  to  be  allowed  credit  or  deduc- 
tion upon  the  compensation  payable  to  the 
claimant.  It  must  affirmatively  appear  that 
the  money  received  by  him  was  in  legal  ef- 
fect a  recovery  of  damages,  a  showing  which 
has  not  been  made. 

This  conclusion  might  well  have  been  reach- 
ed with  greater  measure  of  brevity  by  confln- 
Ing  our  discussion  to  the  single  proposition 
that  appellant's  right,  if  any,  to  a  reduction 
of  the  compensation  to  Bodine  is  purely  stat- 
utory, and  that  there  is  an  entire  failure  on 
their  part  to  lay  the  statutory  foundation 
for  such  relief.  But  counsel  on  either  side 
have  had  recourse  to  the  wide  fleld  of  inquiry 
Into  the  common  law  of  releases  and  cov»- 
nants  not  to  sue,  a  subject  by  no  means  free 
from  the  confusion  of  conflicting  authority, 
and  one  bearing  visible  marks  of  the  Influ- 
ences of  legal  evolution,  and  we  have  thought 
It  not  unwise  to  indulge  in  some  latitude  of 
discussion  along  that  line. 

We  are  satisfied  with  the  correctness  of 
the  Judgment  below,  and  It  is  afilrmed. 

EVANS,  a  J.,  and  PRESTON,  and  DE 
GRAFF,  JJ.,  concur. 


MEYER  V.  HERNETT. 

(Supreme  Court  of  North  Dakota.     Oct.   6, 
1921.) 

(ByXlabus   hv   the  Court.) 

Corporations    €=9625— In    action    by    receiver 
against    treasurer    for    accounting,    evidence 
held  to  sustain  Judgment  of  dismissal. 
In  an  action  for  accounting,  the   evidence 

is  examined,  and  held  to  sustain  a  judgment 

in  favor  of  the  defendant  for  a  dismissal  of 

the  action. 

Appeal  from  District  Court,  Logan  Coun- 
ty; Graham,  Judge. 

Action  by  Theodore  Meyer,  receiver 'of  the 
Farmers'  Co-operative  Creamery  Company, 
against  Charles  Hernett.  Judgment  for  de- 
fendant, and  plaintiff  apiteals,  demanding  a 
trial  anew  In  Supreme  Court.  Judgment 
atflrmed. 

S.  B.  Ellsworth,  of  Jamestown,  for  appel- 
lant 

Cameron  &  Wattam,  of  Bismarck,  for  re- 
spondent 
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OHItlSTIAKSON,  7.  This  Is  an  action  for 
an  accounting.    The  complaint  alleges: 

"That  at  all  times  since  September  8,  1911, 
the  Farmers'  Co-operative  Creamery  Company 
was  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  general  laws  ot  the 
state  of  North  Dakota  relating  to  corporations, 
having  its  principal  place  of  business  at  Bum- 
stad,  Logan  county,  N.  D.,  where  it  was  en- 
gaged in  the  operation  of  a  creamery  belonging 
to  it,  and  in  the  purchase  of  cream  and  the 
manufacture  and  sale  of  butter. 

"That  on  or  about  the  date  of  the  organisa- 
tion of  said  corporation,  the  defendant,  Charles 
Hemett,  was  appointed  treasurer  by  its  board 
ot  directors,  and  from  that  date  nntil  about 
October,  1915,  continued  to  act  as  treasurer 
for  said  corporation,  to  collect,  receive,  and 
hold  all  fnn^  and  moneys  belonging  to  said 
corporation,  including  subscriptiona  to  the 
capital  stock  of  the  same  and  the  income  result- 
ing from  the  operation  of  said  creamery  and 
the  sale  of  its  products." 

Tbe  complaint  further  alleges: 

"TbMt  on  or  about  llardi  9,  1918,  an  action 
was  commenced  by  the  Attorney  Oeneral  for 
the  disaolation  of  the  said  Farmers'  Co-opera- 
tire  Company,  on  the  ground,  among  others, 
that  it  was  insolvent;  that  in  said  action  an 
order  was  made  on  liay  14,  1918,  appointing 
the  above-named  plaintiJEF  as  receiver  of  said 
corporation;  that  he  qualified  and  entered  up- 
on the  discharge  of  his  duties  as  such  receiver, 
and  now  is  acting  as  snch. 

"That  during  the  period  from  his  appoint- 
ment as  treasurer  of  said  Farmers'  Co-opera- 
tive Creamery  Company  about  the  8th  day  of 
September,  A.  D.  1911,  as  aforesaid,  until 
and  after  October,  1915, 'said  defendant,  Charies 
Hemett,  in  his  capacity  as  treasurer  of  said 
corporation,  received  into  his  hands  all  mon- 
eys and  funds  belonging  to  said  organization, 
in  sums  aggregating  $10,000  or  more;  that 
during  said  period  said  defendant  paid  out  upon 
the  operating  expenses  of  said  creamery,  and 
upon  other  accounts  of  indebtedness  against 
siud  corporation,  sums  of  money,  the  exaxrt 
amount  of  whidi  has  not  been  disdosed  to 
and  is  not  known  to  this  plaintiff;  that  said 
defendant  has  not  at  any  time  rendered  to  the 
board  of  directors  of  said  corporation  a  true 
and  correct  account  of  the  sums  of  money  so 
received  from  him,  or  the  sums  disbursed  by 
him;  that  from  the  best  information  procura- 
ble by  plaintiff,  from  the  accounts,  papers,  let- 
ters, and  files  of  said  corporation,  there  has 
been  received  by  said  defendant,  as  treasurer 
of  funds  and  moneys  belonging  to  said  corpo- 
ration, over  and  above  all  expenditure,  a  sum 
aggregating  more  than  (3,600,  which  balance 
has  not  been  by  said  defendant  paid  over  to 
said  corporation  or  to  this  plaintiff  as  receiver 
of  tbe  same,  and  of  which  defendant  upon  de- 
mand of  this  plaintiff  has  failed  and  refused  to 
render  an  account." 

The  plaintiff  prays  Judgment  as  follows: 

"(1)  That  said  defendant,  Charles  Hemett, 
be  required  to  accoaut  to  this  plaintiff  for  all 
sums  received  by  him  as  treasurer  of  said  cor- 
poration, the  items  of  disbursement,  of  any 
sums  regularly  paid  out  by  him  as  such  treasur- 


er, and  the  balance  now  remaining  in  Us  hands; 
(2)  that  upon  said  accounting  judgment  for 
the  amount  of  any  balance  in  the  hands  of  said 
defendanH  of  funds  and  moneys  belonging  to 
said  corporation  be  entered  in  ta.r<a  of  this 
plaintiff  as  the  receiver  thereof;  (8)  and  such 
other  and  further  relief  as  to  the  court  mav 
seem  just  and  proper  in  the  premises,  and  for 
plaintiff's  costs  and  disbursement  herein." 

The  answer  of  the  defendant  admits  fbat 
the  Farmers'  Oo-oiperatlTe  Creamery  CtHn- 
pany  is  a  corporation  as  alleged;  that  an  ac- 
tion was  brought  for  its  dissolution,  and  that 
tbe  plaintiff  was  appointed  receiver  of  said 
corporation,  and  now  is  audi  receiTer.  Tbe 
answer  admits: 

"That  on  or  abont  the  date  of  organisation 
of  said  corporation  defendant  was  appointed 
treasurer  of  said  corporation  and  continned  to 
act  as  treasurer  for  said  corporation  except  for 
a  certain  period  in  which  O.  P.  Holmp  was 
appointed  and  acted  as  treasnrer  ot  said  eorpo- 
ration." 

The  answer  denies  that  tbe  defendant  has 
erer  refused  to  render  a  correct  and  true  ac- 
count of  the  moneys  rec^ved  and  disbursed 
by  bim  as  treasurer  of  said  corp(»«tlon.  and 
avers  tbat  all  moneys  and  funds  recelTed  in- 
to bis  bands  have  been  fully  accounted  for, 
and  a  report  of  tbe  same  r^dered  to  tbe 
plaintiff,  as  receiver  of  said  corporatton.  Tbe 
answer  further  denies  tbat  tbe  defendant 
has  any  moneys  or  funds  belonging  to  said 
corporation  in  his  possession,  or  that  thM« 
is  any  balance  whatsoever  in  bis  bands  as 
treasurer  of  said  coiporatl<».  The  answer, 
also,  ay  en: 

"That  during  the  time  that  the  defendant  act- 
ed as  treasnrer  of  said  corporation,  D.  L.  An- 
derson and  H.  A.  Shepard  each  served  as  man- 
ager of  said  creamery,  and  in  their-  capadty 
as  manager  paid  salaries  and  other  expenses. 
sold  tbe  product,  and  handled  the  receipts 
thereof,  and  the  defendant,  acting  as  mere 
custodian  of  funds,  bad  no  check  on  the  actual 
business  transactions  of  said  creamery." 

Tbe  case  was  tried  upon  the  issues  frameit 
by  these  pleadings.  The  trial  court  made 
findings  and  conclusions  In  favor  of  tbe  de- 
fendant. Judgment  was  entered  accordingly, 
and  tbe  plaintiff  has  appealed  frcxn  tbe  Judg- 
ment and  demanded  a  trial  anew  in  thi> 
court. 

The  evidence  shows  that  on  or  about  July 
3,  1911,  a  certain  written  contract  was  en- 
tered into  between  tbe  Hastings  Industrial 
Company  of  Chicago,  III.,  as  party  of  the 
first  part  and  certain  persons,  some  46  in 
number,  denominated  as  the  subscribers,  as 
parties  of  the  second  part,  wherein  tbe  said 
Hastings  Industrial  Company  agreed  with 
the  subscribers  to  construct  and  equip  a  gatli- 
ered  cream  power  butter  factory  at  or  neai 
the  town  of  Bumstad,  in  Logan  county,  iu 
this  state,  for  tbe  sum  of  ^000.    Among 
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others,  the  contract  contained  the  following 
proTlslona: 

'TThe  contract  is  not  binding  unless  the 
amount  of  $4,000  or  more  shall  be  subscribed, 
and  it  is  understood  that  no  subscriber  is  lia- 
ble for  a  greater  interest  in  said  butter  factory 
-when  same  is  completed  than  is  represented  by 
the  amount  of  his  or  her  individual  subscription. 
Each  subscriber  agrees  to  pay  the  amount 
subscribed  by  him  or  her,  to  first  party  and  no 
more. 

"Payment  as  follows:  16  per  cent,  of  the 
contract  price  when  the  foundation  of  the  build- 
ing is  ready,  and  the  material  for  building  on 
ground;  the  balance  85  per  cent,  of  the  con- 
tract price,  when  the  plant  is  completed. 

"Snbacriptions  to  this  contract  may  be  pro- 
eared  to  any  amount,  and  for  this  purpose  one 
or  more  forms  of  this  agreement  may  be  cir- 
culated, and  at  any  time  after  the  subscriptions 
on  all  forms  so  circulated  shall  equal  or  exceed 
the  said  purchase  price  of  said  butter  factory, 
it  may  be  closed  by  the  first  party's  special 
•gent  signing  the  same,  and  such  forms  shall 
be  attached  and  taken  together,  and  shall  eon- 
stitnte  the  sole  contract  between  the  parties. 

"First  party  shall  have  the  right  to  first  col- 
lect from  said  subscriptions  or  notes,  as  the 
entire  amount  due  under  this  contract,  but  all 
money,  notes,  or  subscriptions  remaining  after 
first  party  has  been  fully  paid  is  the  property 
of  second  parties. 

"Second  parties  agree  to  appoint  an  executive 
committee  of  three  when  this  contract  is  clos- 
ed with  full  power  and  authority  in  a  majority 
to  represent  them  in  all  of  their  interests  here- 
in, and  from  time  to  time  inspect  the  work  of 
first  party  while  it  is  building  said  batter  fac- 
tory and  placing  said  madunery." 

"For  the  purpose  to  form  a  corporation  to 
own  and  operate  said  butter  factory  and  fully 
carry  out  the  intention  of  subscribers,  it  is 
hereby  agreed  that  when  this  contract  is  clos- 
ed, second  parties  are  to  incorporate  in  a  lim- 
ited corporation  organised  under  the  laws  of 
the  state,  fixing  the  aggregate  amount  of  cap- 
ital at  not  less  than  the  contract  price,  divided 
into  shares  of  one  hundred  dollars  each,  ac- 
cording to  the  laws  of  the  state.  Bach  sub- 
scriber hereto  shall  receive  a  full  paid  certifi- 
cate of  the  stock  of  such  corporation  to  the 
amount  of  the  par  value  of  his  subscription 
hereon,  when  paid  in  full  and  not  until  then, 
and  the  subscribers  hereto  shall  not  be  liable 
for  any  further  assessments  or  payments  what- 
soever." 

It  seems  that  the  Hastings  Industrial  Com- 
iwny  had  serious  doubts  as  to  the  financial 
responsibility  of  some  of  the  signers,  and, 
as  a  result  of  certain  negotiations,  six  of 
the  subscribers  (of  whom  defendant  was  one) 
executed  and  delivered  to  the  Hastings  In- 
dustrial Company  their  three  promissory 
notes,  dated  July  3,  1911,  aggregating  in  all 
$4,000,  to  wit,  one  nqte  for  $1,500,  payable 
October  1,  1912;  one  note  for  $1,250,  payable 
November  1,  1913;  and  one  note  for  $1,250, 
payable  November  1,  1914.  Thereafter  th? 
following  assignment  was  executed  and  de- 
livered to  the  six  persons  who  signed  the 
said  three  promissory  notes,  to  wit: 
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"Chicago,  HI.,  Sept  IS,  1911. 
"The  Hastings  Industrial  Company  of  Chica- 
go, Illinois,  first)  piarty  to  a  gathered  cream 
power  butter  factory,  to  be  erected  at  Bum- 
stad,  Logan  county.  North  Dakota,  hereby  as- 
sign to  Chas.  Hemett,  H.  A.  Sbepard,  Theo- 
dore Meyer,  J.  S.  Reich,  C.  P.  Burnstad,  and 
D.  £i.  AJiderson  aH  of  their  interests  in  said 
contract  with  full  authority  to  make  collections 
from  all  subscribera  and  use  ssid  collections 
as  per  contract 

"The  Hastings  Industrial  Company, 
"MFM.  By  John  L.  Peterson,  Secy." 

The  evidence  shows  that  whra  the  cream- 
ery had  been  constructed  and  was  put  into 
operation,  the  company  had  no  working  capi- 
tal. A  small  sum  was  borrowed  from  the 
bank  for  this  purpose.  It  a|q>ears  that  the 
treasurer  deposited  all  funds  received,  both 
from  the  sale  of  hatter  and  from  the  pay- 
ments received  from  any  of  the  subscribers 
to  the  contract  with  the  Hastings  Industrial 
Company,  to  the  account  of  the  creamery 
company  In  the  bank.  Only  one  account  or 
fund  was  kept,  and  as  checks  were  drawn  by 
the  secretary  or  manager  for  <^)eratlng  ex- 
penses, such  as  the  purchase  of  cream,  sal- 
aries, or  matters  of  that  kind,  he  (the  treas- 
urer) paid  them  out  of  such  fund.  The  evi- 
dence shows  that  prior  to  December  21, 1916, 
he  received  paymmts  upon  subscriptions  ag- 
gregating $1,657,  which  he  so  deposited.  It 
also  appears  that  of  said  sum  only  $431.26 
was  utilized  in  paying  the  Hastings  Indus- 
trial Company  (for  whldi  that  company  al- 
lowed credit  upon  one  ot  the  said  three 
notes),  and  that  $1,122.74  of  said  $1,557  was 
disbursed  in  the  payment  of  the  operating 
expenses  of  the  creamery.  It  also  appears 
from  the  evidence  that  after  the  creamery 
ceased  to  operate,  to  wit,  after  December 
21,  1915,  various  subscribers  paid  to  Hernett 
sums  aggregating  $1,739.36,  as  payment  upon 
their  subscriptions  under  the  said  contract 
with  the  Hastings  Industrial  Company.  The 
undisputed  evidence  also  shows  that  the  six 
persons  who  signed  the  notes  In  favor  of 
the  Hastings  Industrial  Company  were  aft- 
erwards compelled  to  pay  them,  so  that  the 
Hastings  Industrial  Company  has  been  paid 
in  fuU. 

After  the  defendant  had  interposed  his 
answer,  the  plaintiff  served  a  demand  that 
defendant  furnish  an  Itemized  statement  or 
account  of  receipts  and  disbursements.  The 
defendant  furnished  such  account,  showing 
the  amount  of  moneys  collected  and  ex- 
pended by  him  up  to  and  including  December 
21,  1915;  that  is,  for  the  entire  period  that 
the  creamery  was  being  (derated.  As  al- 
ready stated,  it  appears,  however,  that  after 
that  date  he  collected  or  received  from  vari- 
ous 8ul>!:cribers  to  the  contract  with  the 
Hastings  Industrial  Company  sums  aggregat- 
ing in  all  $1,739.36.  The  evidence  adduced 
by  the  defendant  shows  that  this  latter  sum 
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was  all  applied  In  payment  of  the  Indebted- 
ness due  the  Hastings  Industrial  Company, 
and  credit  given  therefor  upon  the  notes  giv- 
en to  that  company  by  said  six  persons. 
The  contentions  of  the  plaintiff  are: 

(1)  That  in  ao  far  as  concerns  the  $1,557 
received  by  the  defendant  from  subscribers, 
prior  to  December  21,  1915,  he  had  no  right 
to  mingle  such  moneys  with  moneys  received 
from  other  sources,  such  as  the  sale  of  butter: 
that  "the  stockholders  and  creditors  of  the 
corporation  had  a  right  to  expect  that  the 
capital  stuck  should  be  held  as  a  trust  fund, 
or  applied  in  payment  of  the  initial  indebted- 
ness or  in  improvements  upon  the  creamery 
plant;"  and  that  "the  treasurer,  having  dis- 
sipated, misused,  and  misapplied  this  fund 
without  the  consent  of  the  stockholders  or 
creditors,  is  now  liable  upon  an  accounting  to 
the  receiver  whp  represents  both."  (2)  That 
in  so  far  as  concerns  the  $1,739.36  received 
by  the  defendant  from  subscribers  after  De- 
cember 21,  1915,  the  defendant  was  precluded 
from  giving  evidence  as  to  the  disbursements 
thereof  made  by  him,  for  the  reason  that  no 
mention  was  made  of  the  collection  and  dis- 
bursements of  such  moneys  in  the  itemized  ac- 
count rendered  by  the  defendant  to  the  plain- 
tiff herein. 

In  our  opinion  neither  of  these  contentions 
are  tenable.  It  will  be  noted  that  by  the 
terms  of  the  contract  between  the  Hastini;s 
Industrial  Company  and  the  subscribers  It 
was  expressly  agreed  that  the  industrial 
company  was  to  be  paid  In  all  $4,000,  and 
that  each  one  of  the  signers  agreed  to  pay  to 
the  Hastings  Industrial  Company  the  amount 
subscribed,  and  no  more.  Ea9h  of  the  different 
subscribers  subscribed  $100.  By  the  express 
terms  of  the  contract  the  Hastings  Indus- 
trial Company  had  "the  right  to  first  collect 
from  said  subscriptions  or  notes  the  entire 
amount  due  under"  the  contract,  namely, 
$4,000;  and  It  was  only  "money,  notes  or 
subscriptions  remaining  after"  the  Hastings 
Industrial  Company  had  "been  fully  paid" 
that  constituted  "the  property"  of  the  sub- 
scribers. 

The  evidence  shows  that  all  moneys  receiv- 
ed by.  Hernett  from  so-called  subscriptions, 
prior  to  December  21,  1915,  amounted  to 
$1,557,  and  that  subsequent  to  that  date  he 
received  similar  payments  amounting  to 
$1,7.30.36,  making  an  aggregate  of  $3,296.36 
collected  on  such  subscriptions.  The  undis- 
puted evidence,  however,  shows  that  the  six 
persons  who  signed  the  notes  in  favor  of  the 
Hastings  Industrial  Company  have  paid  such 
notes  in  full  with  Interest  Manifestly,  if 
the  arrangement  had  not  been  made  between 
the  Hastings  Industrial  Company  and  the 
six  persons  who  signed  the  three  notes  and 
later  paid  them,  all  the  moneys  paid  on  the 
so-called  subscriptions  would  have  belonged 
to  the  Hastings  Industrial  Company,  and  not 
to  the  Farmers'  Co-operative  Company.    The 


Hastings  Industrial  Company,  however,  has 
been  paid  in  full,  and  has  assigned  its  rights 
and  interests  under  the  contract  to  the  six 
persons  who  executed  and  delivered  their 
notes  to  it  in  full  for  Its  claim,  and  later 
paid  such  notes.  These  persons  stand  in  the 
shoes  of  the  industrial  company.  Baicb  et  al.  v. 
Llndebak,  36  N.  D.  133,  140,  141,  161  N.  W. 
1026.  In  other  words,  the  moneys  collected 
upon  the  so-called  subscriptions  belonged  to 
the  assignees  of  the  Hastings  Industrial  Com- 
pany, and  not  to  the  Farmers'  Co-operative 
Company.  If  any  one  has  any  complaint  of 
the  way  in  which  these  moneys  have  been 
disbursed,  it  is  these  men,  and  not  the  Farm- 
ers*  Co-operative  Company,  which  corpora- 
tion confessedly  received  the  benefit  of  soine 
$1,122.74,  belonging  to  these  men.  There  la 
no  contention  that  the  defendant  did  not  ac- 
count fully  for  other  moneys  received  and 
disbursed  by  him.  And,  In  our  opinion,  the 
trial  court  was  entirely  correct  in  finding 
that  the  defendant  had  fuUy  accounted  for 
all  moneys  received  and  disbursed  as  treas- 
urer of  the  Farmers'  Co-operative  Company. 
The  plaintiff  contends  that  the  defendant 
Is  estopped  from  claiming  that  the  moneys 
received  by  him  on  subscriptions  belonged  to 
the  six  persons  who  signed  and  paid  -the 
notes  to  the  Hastings  Industrial  Company, 
for  the  reason  that  these  persons  have  pre- 
sented claims  to  the  receiver,  which  claims. 
It  is  asserted,  in  part,  are  for  moneys  paid  by 
such  persons  to  the  Hastings  Industrial  Com- 
pany. In  our  opinion  this  contention  Is  with- 
out merit  There  is  no  contention  that  the 
claims  presented  are  for  anything  except 
what  these  persons  were  required  to  pay  to 
the  Hastings  Industrial  Company  In  excess 
of  what  was  received  from  the  subscribers. 
There  is  nothing  to  Indicate  that  any  action 
has  been  taken  thereon  by  the  receiver  what- 
soever, and  manifestly  he  has  in  no  manner 
been  prejudiced  by  tixe  presentation  of  the 
claims.  It  appears  from  the  evidence  that 
the  very  moneys  involved  In  this  controversy 
had  all  been  received  by  the  defendant  and 
disbursed  long  before  the  claims  were  pre- 
sented to  the  receiver.  And  the  claims  were 
prepared  on  the  theory  that  the  moneys  re- 
ceived by  the  defendant  from  the  subscribers 
had  all  been  received  and  disbursed  by  him, 
as  the  evidence  In  this  case  shows  them  to 
have  been "  received  and  disbursed.  As  al- 
ready indicated,  it  does  not  appear  whether 
the  claims  have  been  allowed  or  disallowed. 
The  presumption,  of  course,  is  that  such  ac- 
tion, and  such  action  only,  has  been,  or  wlU 
be,  taken,  with  respect  thereto,  as  the  law  and 
facts  warrant.  The  Judgment  apx)ealed  from 
Is  afiirmed. 

ROBINSON,  0;  a.,  and  BIRDZELL  and 
BRONSON,  JJ.,  concur. 
6BA0B,  J.,  concurs  in  the  result. 
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STATE  ex  nl.  TRUAX  ««  al.  v.  SMART  st  al. 

(Supreme  Court  o<  North  Dakota.     Sept.  22, 
19^.) 
• 
fSyUabu*  hy  <A«  Court.) 

1.  Statutes  ^=>2 1— Initiated  measure  amended 
or  repealed  only  by  a  two'thlrds  vote  of  all 
members  elected  to  each  house. 

Article  26  of  the  Amendmenta  to  the  State 
Oonstitution  reqoires  a  two-thirds  vote  of  all 
the  members  elected  to  each  house  of  the  leg- 
islative assembly  to  effect  an  amendment  or 
repeal  of  any  initiated  measure  adopted  by  the 
electors. 

2.  Newspapers  ®=3l(l)— City  special  aMess- 
ment  notices  must  be  published  In  elected  of- 
ficial newspapers  In  such  dtles. 

Section  5  of  chapter  187  of  the  Laws  of 
1919,  as  amended  by  an  initiated  measure  ap- 
proved at  the  general  election  in  1920,  requires 
the  publication  in  the  elected  official  newspaper 
of  special  assessment  notices  in  cities  in  which 
such  official  newspapers  are  published. 

Appeal  from  District  Court,  Ward  Coun- 
ty; J.  O.  Lowe,  JudgOb 

Application  by  the  State  of  North  Dakota, 
on  relation  of  0.  F.  Truaz  and  another,  as 
copartners,  under  the  Arm  name  and  style  of 
Truax  ft  Colcord,  for  a  writ  of  mandamus 
against  W.  M.  Smart,  as  president,  and  C. 
D.  Shaft  and  others,  as  members,  of  the 
Board  of  City  Commissioners  of  the  City  of 
Minot,  N.  D.,  and  Karl  Dickinson,  as  City 
Auditor,  H.  E.  Montgomery  and  others,  as 
members  of  the  Special  Assessment  Board, 
of  said  dty.  From  a  judgment  awarding  a 
peremptory  writ,  the  respondents  appeal. 
AflElnned. 

John  J.  Coyle,  of  MInot,  for  appellants. 
HcGee  ft  Ooss,  of  Minot,  for  respondents. 

BIRDZELL,  J.  This  is  an  appeal  from  a 
Judgment  awarding  a  peremptory  writ  of 
mandamus.  The  facts  upon  which  the  Judg- 
mrat  is  based  are  as  follows: 

The  relators,  Truaz  ft  Colcord,  are  the 
owners  of  a  paper  published  in  the  city  of 
Minot  and  known  as  the  Ward  County  In- 
dependent. This  paper  was  a  candidate  up- 
on the  election  ballot  of  1920  for  official 
newspaper,  and,  receiving  a  majority  of  the 
rotes  cast  at  the  election,  it  was  elected  offi- 
cial newspaper  and  qualified  as  su<ii.  The 
defendants  in  this  action  are  the  members 
of  the  city  commission,  members  of  the 
special  assessment  board,  and  the  dty  audi- 
tor of  the  city  of  Minot.  Just  prior  to  the 
beginning  of  the  action  the  defendants  had 
prepared  for  publication  nine  notices  of 
spedal  assessments  which  are  required  by 
law  to  be  published,  once  each  week  for  two 
successive  weeks  before  being  spread  on  the 


The  def^dants  refuse  to  cause  the 
publication  of  these  notices  in  the  Ward 
County  Independent  They  base  their  re- 
fusal on  the  ground  that  the  city  conunis- 
sioners  had  previously  designated  the  Minot 
Dally  News,  a  paper  of  general  circulation 
in  Minot  and  northwestern  North  Dakota, 
as  the  official  newspaper  of  the  city ;  and  it 
is  the  cont^tion  of  the  defendants  that  the 
notices  of  special  assessments  may  properly 
and  legally  be  published  In  the  Minot  Daily 
News  as  the  official  newspaper  of  the  city. 

The  question  presented  is  a  narrow  one^ 
depending  upon  the  construction  of  recent 
legislation.  Chapter  187  of  the  Laws  of  1919 
is  an  act  entitled  "An  act  providing  for  the 
selection  and  designation  of  one  state,  coun- 
ty and  municipal  official  newspaper  In  ea^ 
county  in  the  state,  prescribing  the  manner 
of  its  selection  and  duties."  Section  6  of 
this  act  provides  that — 

The  official  newspaper  chosen  in  the  manner 
prescribed  by  the  preceding  sectioos  as  the 
state,  county,  and  municipal  official  newspaper, 
"shall  publish  all  official  proceedings  of  the 
board  of  county  commissioners  in  said  county 
and  all  other  notices  and  publications  that  are 
DOW  required  by  law  to  be  published  by  county 
officers;  all  summons,  citations,  notices,  orders 
and  other  process  in  actions  or  proceedings  in 
the  Supreme,  district,  county  or  justice  courts, 
which  are  or  may  hereafter  be  required  by  law 
to  be  published  in  the  respective  counties  of 
the  state.  All  publications  of  every  nature 
that  now  are  or  may  hereafter  be  re<|mred  to  be 
published  by  state  officers,  elective  or  appoin- 
tive; all  notices  of  foreclosure  of  real  estate 
or  chattel  mortgages  or  other  liens  on  real  es- 
tate or  personal  property  foreclosed  by  adver- 
tisement in  said  county;  and  all  legal  notices  of 
whatsoever  kind  and  character  required  by  law 
to  be  published  or  which  may  hereafter  be  re- 
quired to  be  published  in  said  county.  Pro- 
vided, however,  that  in  organized  cities,  towns 
and  villages  where  no  official  newspaper  is  pub- 
lished, said  city,  town  or  village,  board,  coun- 
cil or  commission  may  designate  an  official 
newspaper  for  the  publication  ai  such  notices; 
and  legal  publications  as  are  now  or  hereafter 
may  be  required  by  law  for  said  cities,  towns 
and  villages,  including  legal  notices  and  official 
statements  of  the  schools  within  such  cities, 
towns  and  villages,  and  the  statements  of  banks 
and  other  corporations  therein;  but,  in  citiei, 
toioni  or  villageM  where  the  state,  county  and 
municipal  official  newspaper  is  published  lueh 
notices  and  legal  publieationa  as  are  now  or 
may  hereafter  be  required  by  law  to  be  puhlith- 
ed,  shall  be  published  «n  such  offioiid  newspa- 
per." 

(The  italicized  portion  is  applicable  to  the 
case  in  hand  by  reason  of  the  fact  that  the 
Ward  County  Ind^endent  is  published  in  the 
dty  of  Minot.) 

The  section  quoted  above  was  amended 
by  an  Initiated  measure  submitted  at  the 
general  election  In  November,  1920.  This 
section,  as  embraced  in  the  initiated  mea- 
sure, is  as  follows: 


^ssFor  other  cases  see  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


624 


184  NORTHWESTEBN  REPORTEB 


(N.D. 


"No.  5.  Defining  Dutiet  of  8wh  Offioial 
Nowspaper.-^nch  official  newspaper  as  shall  be 
chosen  by  the  Toters  in  said  connty  as  the  state, 
count;  and  mnnicipal  official  newspaper  therein, 
shall  publish  all  official  proceedings  of  the 
board  of  county  commissioners  in  said  county 
and  all  other  notices  and  publications  that  are 
now  required  by  law  to  be  published  by  county 
officers;  all  publications  of  every  nature  that 
are  now,  or  may  hereafter  be,  required  to  be 
published  by  state  officers,  elective  or  appoint- 
ive. Provided,  however,  that  in  organized 
cities,  towns  and  villages  where  no  official 
newspaper  is  published,  said  city,  town,  or  vil- 
lage board,  council  or  commission  may  designate 
an  official  newspaper  for  the  publication  of 
Kuch  notices  and  legal  publications  as  are  now 
or  hereafter  may  be  required  by  law  for  said 
cities,  towns  and  villages,  including  legal  no- 
tices and  official  statements  of  the  schools  with- 
in auch  cities,  towns  and  villages,  but  In  cities, 
tovms  or  villages  where  the  state,  county  and 
municipal  official  newspaper  Is  published  such 
official  notices  and  legal  publications  as  are 
now  or  may  hereafter  be  required  by  law  to  be 
published,  shall  be  published  in  such  official 
newspaper." 

The  text  of  tbe  original  section  was  not 
ctuinged  in  the  Initiated,  measure,  except 
that  In  the  latter  certain  matters  Bucli  as 
summons,  citations,  orders,  and  other  pro- 
cess In  court  proceedings,  foreclosure  notices, 
and  corporation  statements  were  omitted, 
so  tliat  their  publication  would  not  be  re- 
quired In  the  official  newspaper.  The  initiat- 
ed measure  was  carried  in  the  general  elec- 
tion. 

In  the  l^slative  session  of  1921  the  fol- 
lowing statute  was  enacted: 

"An  act  to  compel  city  councils  to  pubUsh  pro- 
ceedings of  all  meetings  in  official  paper  to 
be  designated  by  them. 

"Be  it  enacted  by  the  Legislatiye  Assembly  of 
the  State  of  North  Dakota: 

"Section  1.  Publioation  of  i>roo«edin0«<— Here- 
after it  shall  be  the  duty  of  city  councils  to 
cause  to  be  published  in  an  official  paper,  des- 


ignated by  them,  a  complete  record  of  all  pro- 
ceedings of  said  coondlB. 

"Sec.  2.  iZepeaL— All  acts  or  parts  of  acta, 
in  so  far  as  they  conflict  with  the  provisions  of 
this  act  are  hereby  repealed." 
• 

[1]  This  act  was  passed  In  tlie  Legislature 
by  tbe  following  vote:  In  the  Senate,  ayes 
45,  nays  0,  in  the  House  of  Representatives, 
ayes  67,  nays  22 ;  absent  and  not  voting,  24. 
Sixty-seven  is  less  than  two-thirds  of  the 
membership  elected  to  the  House  of  Repre- 
sentatives. Article  26  of  the  Amendments 
to  the  State  Constitution  provides  that  no 
measure  enacted  or  approved  by  a  vote  of 
the  electors  shall  be  repealed  or  amended 
by  the  Legislature  except  upon  a  yea  and 
nay  vote  upon  roll  call  of  two-thirds  of  all 
the  members  elected  to  each  houses  Conced- 
ing— though  It  is  not  decided — ^tbat  chapter 
35  of  the  Session  Laws  of  1921  would,  if  prop- 
erly enacted,  authorize  the  publication  of 
8x>eclal  assessment  notlcea  in  the  official 
newspaper  designated  by  a  dty  commission, 
we  have  to  determine  whether  or  not  it  can 
be  given  that  effect  as  against  the  require- 
ments contained  in  section  6  of  chapter  187 
as  amended  by  the  initiated  measure. 

[2]  We  are  <dearly  of  the  opinion  that  the 
Initiated  law  requires  the  publication  In  the 
elected  official  newspaper  of  special  assess- 
ment notices  in  cities  in  which  such  official 
newspapers  are  located ;  and  there  being  no 
amendment  or  repeal  of  this  law,  enacted 
by  the  Legislature  by  the  requisite  two-thirds 
vote,  it  remains  in  full  force  and  effect 

While  counsd  have  argued  the  question 
of  the  constitutionality  of  chapto:  35  of  the 
Laws  of  1921,  and  also  whether  it  be  par- 
tially or  wholly  unconstitutional,  we  find  it 
unnecessary  to  consider  these  matters. 

The  Judgment  appealed  from  la  affirmed. 

ROBINSON.  O.  J„  and  ORACB.  BRON- 
SON,  and  CHRISTIANSON,  JJ..  ooncor. 
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511,  (Jode  Supplement  1913,  par.  17.  Trial 
to  the  court  without  a'  Jury.  Recovery  was 
denied,  and  plaintiff  appeals.    Affirmed. 


1.  Courts  ®=>99(2) — Overruling  demurrer  to 
petition  did  not  preclude  tettlnlB  up  answer 
of  limitations. 

Where  defendant's  demurrer  to  the  peti- 
tion, based  on  the  statute  of  limitations,  was 
oyerruled,  he  was.  not  prednded  from  raising 
the  same  issue  by  answer  on  claim  that  the 
mlinr  on  the  demurrer  became  the  law  of  the 
ease. 

2.  Sheriffs  and  constables  <s=374 — Coonty  held 
not  estopped  from  pleading  limitations  to 
sheriff's  claim  for  waiting  on  prisoners. 

Code,  $  S06,  requiring  qnarterly  reports 
by  sheriff  as  to  care  for  prisoners,  and  Code 
Supp.  1913,  I  611,  par.  17,  authorizing  com- 
pensation "for  waiting  on  and  washing  for 
prisoners,"  did  not  require  the  county  boai;d  to 
furnish  blanks  for  claims  for,  waiting  on  prison- 
ers nor  fix  a  stated  compensation  therefor,  and 
the  board's  failure  to  do  so  did  not  estop  it 
from  pleading  that  the  sheriff's  claim,  not 
presented  withla  fire  years,  was  barred. 

3.  Appeal  and  error  iS=3li98— (hurt's  ruling 
held  not  to  exceed  requirements  of  ruling  on 
former  appeal. 

Where  the  Supreme  Court  on  appeal  held 
that  a  sheriff's  claims  for  waiting  on  and  wash- 
ing for  prisoners  most  hnve  been  presented  to 
the  board  at  the  end  of  every  three  months,  and 
if  for  any  reason  he  did  not  do  so  he  should  so 
state,  etc.,  the  trial  court's  ruling  on  another 
trial  that  the  sheriffs  reasons  for  not  pre- 
senting claims  because  no  rate  was  fixed  and 
no  blanlcs  furnished  him  was  not  legally  suffi- 
cient, and  that  the  claims  were  barred,  was  not 
beyond  the  requirements  of  the  Supreme 
Court's  ruling. 

4.  Limitation  of  actions  iS=353 (3) —Sheriff's 
claims  for  oarb  of  prisoners  not  an  open 
acoouiit. 

Under  Code,  §  508,  requiring  sheriff  to 
make  quarterly  claims  for  waiting  on  prisoners, 
the  various  items  for  services,  etc.,  during  the 
entire  term  of  office,  did  not  constitute  one 
continuous,  open,  and  current  account  within 
Motion  3449,  but  each  quarter  marked  the  ac- 
ernal  of  the  account  for  that  quarter. 

6.  Prisons  <^»  1 8 (8)— Sheriff's  elalm  for  wash- 
ing for  prisoners  precluded  second  dalm  for 
waiting  on  them. 
Under  Code   Supp.  1918,  (  Sll,  par.  17, 
anthoriciiig  compensation  for  "waiting  on  and 
washing"  for  prisoners,  the  daims  shonld  be 
presented    together,    and    presentation    of    a 
claim  for  washing  preduded  a  later  daim  for 
waiting  on,  consisting  in  services  in  scrubbing, 
cleaning  bedsteads  and  bedding,  and  deaning 
and  renovating  the  jail,  etc. 

Appeal  from  District  Court,  Page  CJounty; 
B.  B.  Woodruff,  Judge. 

Action  brought  to  recover  compensation  for 
waiting  on  prisoners,  as  provided  in  section 


T.  F.  Willis,  of  Clarinda,  for  appellant 
Ii.  B.  Mattox,  of  Shenandoah,  and  Homer 
S.  Stephens,  of  Clarinda,  for  appellee. 

ARTHUR,  J.  Plaintiff  alleges  that  as 
sheriff  of  Page  county  from  January  1,  1904, 
to  January  1,  1911,  he  was  in  charge  of  the 
county  jail, .  and  waited  on  the  prisoners  con- 
fined therein;  that  his  services  consisted  in 
washing,  scrubbing,  and  cleaning  the  bed- 
steads ai  d  bedding,  cleaning  and  renovating 
the  Jail,  heating  and  carrying  water  to  the 
prisoners  with  tubs  and  other  appliances  for 
bathing,  talOng  the  prisoners  to  and  from  bar- 
ber shops  for  shaves,  or  securing  barbers  to 
come  to  them,  mailing  their  letters,  and  in 
divers  other  ways  doing  for  them;  that  at 
divers  times  he  made  demands  on  the  board 
of  supervisors  for  compensation  for  services, 
and  was  refused  payment;  that  on  July  20, 
1915,  he  filed  with  the  county  auditor  and 
presented  to  the  board  of  supervisors  a  dalm 
for  such  services,  dalmlng  the  sum  of  $1,- 
401.20,  with  Interest  thereon  in  the  sum  of 
$336.80;  that  his  claim  was  denied  and  pay- 
ment refused.  Plaintiff  further  alleges  that 
he  did  not  render  quarterly  itemized  state- 
ments of  claims  for  his  services,  as  required 
by  section  608  of  the  Code,  for  the  reason  that 
the  county  auditor  of  said  county  refused  to 
furnish  him  blanks  on  which  to  make  out 
such  claims,  and  for  the  further  reason  that 
the  board  of  supervisors  refused  to  fix  a 
stated  amount  per  prisoner  per  day  to  foe  al- 
lowed for  sndi  services  upon  his  oral  demand 
that  the  board  fix  such  amount,  and  alleges 
that  by  reason  of  such  failure  to  furnish 
blanks  to  fix  the  amount  for  such  services  the 
defendant  county  waived  the  requirement 
that  plaintiff  file  quarterly  itemized  reports, 
and  that  by  the  defendant  county's  conduct 
be  was  excused  fttmi  flUng  such  reports,  and 
that  defendant  Is  estopped  to  say  that  such 
reports  were  not  filed  bs  required  by  statute, 
and  donands  judgment  against  defendant 
for  $l,401i20,  with  Interest  from  July  1,  1911. 

Defendant  county  admits  that  plaintiff  did 
not  make  quarterly  itemized  reports  for  com- 
pensation claimed  by  him,  as  required  by  sec- 
tion 608,  denies  that  it  refused  to  furnish 
plaintiff  blanks  for  making  such  dalms,  and 
denies  that  It  has  waived  the  requirements 
of  section  508,  and  that  It  is  estopped  thereby 
to  say  that  such  reports  were  not  filed  as  re- 
quired by  statute. 

Defendant  alleges  that  at  frequent  inter- 
vals plaintiff  made  claims  against  it  for 
washing  for  prisoners,  as  provided  in  para- 
graph 17  of  section  511  of  the  Supplement  to 
the  Code  1913,  and  that  these  claims  were 
all  paid  and  settled  in  full  by  defendant;  that 
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plaln^ff  accepted  snch  payment,  and  that  by 
his  acceptance  of  the'  amount  so  allowed  bis 
whole  claim  against  the  county,  under  sec- 
tion 511,  was  fully  paid  and  satisfied,  and 
pleads  payment,  accord,  and  satisfaction; 
that  at  the  end  of  each  quarter  a  cause  of 
action  accrued  to  plalntifT  on  his  claim  for 
such  serrices  for  said  quarter;  that  this  ac- 
tion was  commenced  on  the  4th  day  of  Sep- 
tember, 1915;  and  that  plaintiff's  cause  of  ac- 
tion for  his  services  for  each  and  every  quar- 
ter of  his  Incumbency  of  office,  except  the 
third  and  fourth  quarters  of  the  year  1910, 
did  not  accrue  within  five  years  before  the 
commencement  of  this  action. 

Defendant  further  alleges  that  plalntUT 
made  itenlized  reports,  as  required  by  section 
608,  for  all  claims  be  had  against  the  county, 
except  for  waiting  on  prisoners;  that  such  re- 
ports and  claims  were  approved  by  the  board 
of  supervisors,  and  settlement  was  made  with 
plaintiff,  as  required  by  sec-tlon  508;  that  dur- 
ing the  entire  time  of  plaintiff's  terms  as 
sheriff,  and  up  until  January  20,  1915,  he 
made  no  claim  whatever  for  waiting  on  and 
washing  for  prisoners,  and  that  no  claim  was 
presented  to  the  board  so  that  the  same  could 
be  acted  upon,  except  that  during  all  of  the 
time  plaintiff  was  an  Incumbent  of  the  of- 
fice he  made  claims  at  stated  intervals  for 
washing  for  prisoners,  as  provided  in  para- 
graph 17  of  section  511.  and  that  full  settle- 
ment was  made  with  him  on  such  claims  for 
washing  for  prisoners,  and  he  was  paid  in 
full  for  such  services;  that  plaintiff  did  not 
make  the  claim  In  suit  until  July  20,  1916, 
which  was  more  than  4\l,  years  after  his 
last  term  of  office  had  expired,  and  more 
than  11  years  after  his  right  to  compensation 
for  such  services  for  the  first  quarter  of  his 
first  term  bad  accrued,  and  that  because  of 
the  lapse  of  so  many  years  after  such  services 
were  rendered,  and  by  reason  of  laches  of 
plaintiff  in  presenting  his  claim,  by  reason 
of  his  long  acquiescence  in  the  settlements 
made  with  him,  and  by  reason  of  plaintiff's 
negligence  in  failing  to  make  claims  against 
defendant  for  such  services,  as  provided  by 
law.  plaintiff  waived  all  claim  against  the 
defendant  for  services,  and  plaintiff  Is  estop- 
ped from  claiming  and  recovering  anything 
for  such  services. 

Replying,  plaintiff  admits  that  be  made 
claims  against  the  county  at  various  times 
for  washing  for  prisoners,  which  claims 
were  paid,  but  denies  that  the  payment  there- 
of constituted  in  any  way  a  settlement  of  the 
claims  now  urged  for  waiting  on  prisoners, 
and  denies  that  the  same  constituted  full  set- 
tlement. Plaintiff  states  that  whatever  de- 
lay there  was  on  his  part  in  making  claim 
for  waiting  on  prisoners  was  due  to  the  fault 
of  the  defendant  in  falling  to  furnish  him 
with  blanks  on  which  he  could  make  bis 
claims,  and  in  failing  and  refusing  to  fix  a 
reasonable  compensation  for  such  services  to 


be  Included  in  his  claims,  and  pleads  that 
defendant  is  estopped  to  rely  upon  and  plead 
the  statute  of  limitation. 

Plaintiff  further  says  that  he  could  bring 
no  action  on  his  account  until  claim  therefor 
was  filed  with  the  defendant  county  and  pay- 
ment refused,  and  that  5  years  have  not 
elapsed  since  the  filing  of  said  claim  and  re- 
fusal to  pay  the  same;  that  the  claim  he  to 
now  urging  against  the  defendant  county  is  a 
running  account,  and  constitutes  but  one  sole 
cause  of  action,  and  that  S  years  have  not 
elapsed  from  the  last  item  of  the  account  to 
the  time  of  the  bringing  of  this  action:  that 
waiver  Is  of  a  contractual  nature  and  would 
be  against  public  policy;  and  that  tlie  waiver 
and  estoppel  claimed  by  defendant  are  not 
matters  which  could  be  waived. 

A  Jury  was  waived,  and  the  case  tried  to 
the  court.  The  court  dismissed  plalntifTs 
action,  and  rendered  Judgment  against  him 
for  costs. 

There  is  no  dispute  as  to  material  facts. 

Plaintiff  served  as  sheriff  of  Page  county 
from  January  1,  1904,  to  January  1,  1911. 
During  this  time  he  had  charge  of  the  Jail 
of  Page  county,  and  was  custodian  of  the 
prisoners  committed  during  that  time.  He 
washed  the  prisoners'  i>er80nal  clothing  and 
bedclothing,  scrubbed  and  cleaned  the  Jail, 
and  performed  the  usual  and  ordinary  serv- 
ices necessary  in  waiting  on  and  caring  for 
the  prisoners.  Plaintiff  kept  a  book  entitled 
"Prisoners'  ESxpense  Account."  This  book 
was  ruled  in  columns,  giving  the  names,  ages, 
sex  of  the  prisoners,  the  date  when  received, 
the  charge  made  for  boarding  each  prisoner, 
charges  for  washing  for  each  prisoner,  fees 
for  rec^ving  and  releasing  each  prisoner,  a 
column  for  the  total  expense  account  for 
each  prisoner,  and  the  daXe  of  discharge. 
This  book  also  bad  a  column  for  miscellane- 
ous charges.  In  the  column  "Washing"  ap- 
pears a  charge  after  the  name  of  every  pris- 
oner commencing  with  the  first  entry,  dated 
January  2,  lUOl,  and  ending  December  28, 
1910.  The  total  amount  collected  for  wash- 
ing was  $246.35.  Final  settlement  was  made 
on  January  11,  1911,  with  plaintiff  by  the 
board  for  all  the  charges  and  claims. set  oat 
in  the  book,  "Prisoners'  Expense  Accounts." 
These  claims  Included  the  claim  tor  washing. 
Plaintiff  says  that  his  claim  for  washing  for 
prisoners  did  not  Include  anything  tor  "wait- 
ing" on  prisoners,  and  that  the  reason  be 
included  washing  In  his  statement  and  did 
not  include  services  for  "waiting"  on  prison- 
ers, was  that  the  blanks  the  county  furnished 
and  the  "Prisoners'  Expense  Account"  book 
furnished  by  the  county  bad  columns  for 
washing,  but  no  colunms  tor  waiting  on 
prisoners. 

Plaintiff  offered  testimony  that  reasonable 
compensation  for  his  services  in  waiting  on 
prisoners  was  16  to  85  cents  per  prisoner  per 
day.     Plaintiff  himself   testified   that  sudi 
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service  was  worth  20  cents,  and  20  cents  per 
day  per  prisoner  Is  the  compensation  be  de- 
mands. 

Defendant  demurred  to  plalntUTa  petition 
as  amended,  baaed  on  the  statute  of  limita- 
tion, and  the  demurrer  waa  oTerruled.  De- 
fendant tben  answered,  setting  up,  among 
other  defenses,  that  plalntHTs  action  was 
barred.  Plaintiff  moved  to  strike  defendant's 
amended  and  substituted  answer,  which  mo- 
tion was  by  the  court  overruled. 

[1]  II.  Plaintiff  assigns  as  error  tbe  over- 
ruling  of  tbe  motion  to  strike,  urging  that  the 
overruling  of  defendant's  demurrer  to  his 
petition  preclnded  defendant  from  raising 
the  same  issue  by  answer,  thus  claiming  that 
the  ruling  on  demurrer  becomes  tbe  law  of 
tbe  case,  and  tbe  same  question  cannot  be 
raised  at  subsequent  stages  of  tbe  proceeding 
by  answer,  or  objecttona  to  testimony  of- 
fered. Tills  assigmnent  is  without  merit 
Back  V.  Back,  148  Iowa,  223, 125  N.  W.  1009. 
L.  R.  A.  1016C,  752,  Ann.  Cas.  1912B,  1025; 
Buchanan  v.  Black  Hawk  Ck>al  Works.  119 
Iowa,  118,  93  N.  W.  61;  Prum  v.  Keeney, 
109  Iowa.  »»,  80  N.  W.  907. 

Tbe  decided  weight  of  authority  is  to  tbe 
effect  that  tbe  statute  of  limitations  may  be 
pleaded,  unless  waived  by  agreement,  ex- 
press or  clearly  to  be  implied,  that  this  will 
not  be  done.  McKay  v.  McCarthy,  146  Iowa, 
646,  123  N.  W.  7.'55,  34  L.  B.  A.  (N,  S.)  911: 
Howe  T.  Slonx  City,  180  Iowa,  680, 163  N.  W. 
411. 

[2]  Til.  Plaintiff  assigns  as  error  tbe  find- 
ing of  the  court 'that  there  was  no  sufficient 
legal  excuse  for  plnintlfTs  failure  to  file  his 
claim  with  tbe  cotmty  auditor  for  waiting  on 
prisoners  at  the  end'  of  each  quarter,  as  pro- 
vided by  section  508  of  the  Code,  and  thnt 
tbe  court  erred  in  bis  conclusion  of  law  that 
the  defendant  county  was  not  estopped  from 
pleading  the  stRtitte  of  limitations.  Tbe 
plaintiff  pleads  that  he  did  not  render  the 
quarterly  itemized  reports  for  the  matters 
covered  by  his  claim,  as  provided  in  section 
508,  and  gives  as  his  principal  reasons  that  he 
was  not  furnished  blanks  for  so  doing,  and 
that  tbe  board  did  not  fix  a  stated  amount 
per  person  per  day  for  waiting  on  prisoners. 
He  pleads  these  reasons  as  estoppel  against 
the  defendant  to  say  that  his  reports  were 
not  filed  as  required  by  statute,  and  says  tbe 
defendant  waived  such  requirement  The 
court,  found,  as  a  matter  of  law,  that  tbe 
facts  proved  by  plaintiff  In  reference  to  these 
matters  did  not  constitute  an  estoppel  against 
tbe  county  to  p4eed  tbe  statute  of  limitations. 
Tbe  statute  does  not  require  the  board  to  fir 
the  compensation  per  day  per  prisoner  for 
washing  and  waiting  on  prisoners  In  advance 
of  tbe  sherifTs  filing  claim  for  such  service. 
Paragraph  17  of  section  511  of  the  Code  Sup- 
plement la  as  follows: 

"For  waiting  on  and  washing  for  prisoners, 
the   sheriff  shall   have  snch  .reasonable   com- 


pensation as  shall  be  allowed  by  the  board  of 

supervlaore." 

We  think  this  provision  cannot  be  con- 
strued as  requiring  tbe  board  to  fix  tbe 
amount  of  this  compensation  tn  advance  of 
any  dalm  being  filed.  It  is  evident  that 
what  would  be  reasonable  compensation  for 
waiting  on  and  washing  for  one  prisoner 
might  be  very  different  from  the  reasonable 
compensation  for  rendering  such  service 
to  another  person.  Some  prisoners,  on  ac- 
count of  sickness  or  physical  dlsabilty, 
might  require  very  much  more  attention 
than  others.  It  was  the  sberifTs  duty  to 
file  his  claim  for  such  compensation.  It  was 
then  the  duty  of  the  board  to  pass  upon  the 
claim.  The  plaintiff  did  not  file  any  claim 
for  bis  services,  unless  it  was  near  the  close 
of  his  last  term  of  otfice:  but  simply  talked  it 
over  with  members  of  the  board.  It  was  evi- 
dent that  the  board  could  not  act  on  plain- 
tiff's claim  for  waiting  on  prisoners,  when  be 
presented  no  claim.  Appellant  offered  no 
sufficient  excuse  for  not  complying  with  the 
statute  in  filing  hla  claim  for  waiting  on 
prisoners. 

[3]  IV.  This  case  was  before  this  court 
once  before  and  is  reported  in  179  Iowa, 
1032,  162  N.  W.  242.  Appellant  claims  that 
tbe  court's  ruling  goes  beyond  the  require- 
ments laid  down  by  this  court  We  think 
not    We  said: 

"We  are  of  opinion  that  claims  for  Sraiting 
on  and  washing  for  prisonera'  muRt  have  been 
presented  to  the  board  of  superrisora  by  plain- 
tiff at  the  end  of  every  three  montha  during  his 
several  terms  of  office;  and,  if  for  any  reason 
he  did  not  do  so,  be  aboald  so  state,  and,  if 
be  did,  be  should  state  how  much  waa  allowed, 
to  tbe  end  that  only  preciaely  what  he  then 
claimed,  tbe  amount  allowed,  and  the  balance, 
If  any,  remaining  nnpaid,  ahall  be  litigated;  or, 
if  his  claim  is  for  an  additional  amount  the 
basis  thereof  may  be  ascertained." 

We  tbink  the  court  was  correct  in  holding 
that  tbe  excuses  offered  by  the  plaintiff  for 
not  filing  his  claims  quarterly,  as  provided 
by  statute,  were  not  sufficient  and  did  not 
stay  the  runnlnir  of  the  statute  of  limitations, 
and  that  the  claims  in  this  case  are  barred, 
except  for  tbe  last  two  quarters  of  tbe  year 
1910.  Code,  i  508;  McCord  v.  Page  County, 
179  Iowa,  1032, 162  N.  W.  242. 

[4]  V.  Appellant  contends  that  tbe  court 
was  wrong  in  his  conclusion  of  law  that  ap- 
pellant's entire  claim,  except  for  his  servicea 
for  tbe  last  two  quarters  of  the  year  1910, 
was  barred  by  tbe  statute  of  limitations.  He 
urges  that  tbe  various  items  of  services  be 
rendered  for  the  prisoners  constituted  a  con- 
tinuous, open,  current  account  under  section 
3449  of  the  Code,  and  for  that  reason  no  part 
of  It  would  be  barred  by  tbe  statute  of  limi- 
tations. In  Griffin  v.  Clay  Connty,  63  Iowa, 
413, 19  N.  W.  327,  we  held  that  each  term  of 
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ofDce  of  a  count;  treasurer  was  a  separate 
source  of  employment,  and  tbat  the  balance 
of  salary  due  the  county  treasurer  for  each 
year  he  performed  the  duties  of  his  office  was 
not  an  open  account;  that  his  salary  was 
due  at  the  end  of  each  year,  or  at  least  at 
the  end  of  each  separate  term,  and  should 
have  been  collected  at  th&t  time.  In  the 
Instant  case  It  made  no  difference  In  regard 
to  the  running  of  the  statute  whether  the 
claim  was  presented  and  disallowed  by  the 
board,  or  whether  the  appellant,  sheriff, 
failed  to  present  bis  claim.  To  hold  that 
plaintiff's  claim  covering  a  period  of  seven 
years  war  a  continuous,  open,  current  ac- 
count would  defeat  the  purpose  of  section  508 
of  the  Code,  requiring  the  officer  to  make 
settlement  at  the  end  of  each  Quarter.  Of 
course,  during  each  quarter  the  account  for 
that  quarter  is  open  and  current.  But  the 
entire  account  covering  seven  years,  giving 
effect  to  section  608  of  the  Code,  has  none 
of  the  elements  of  a  continuous,  open  current 
account. 

[6]  VI.  We  now  come  to  consider  whether 
plaintur  is  entitled  to  recover  on  his  dalm 
for  the  last  two  quarters.  It  Is  urged  by  de- 
fendant county  that  In  law  the  claims  filed 
by  plaintiff  under  paragraph  17,  {  511,  in- 
cluded all  demands,  due  plaintiff  under  said 
paragraph  17.  The  plaintiff  insisted  in  his 
testimony  on  the  trial  tbat  his  claims  which 
he  filed  under  paragraph  17,  and  which  were 
allowed  and  paid,  were  for  washing  of  the 
personal  clothing  only  of  the  prisoners,  and 
that  his  claim  in  this  cas^  Is  for  "waiting"  on 
prisoners,  such  as  "working,  scrubbing,  clean- 
ing bedsteads  and  bedding,  and  cleaning  and 
renovating  the  Jail,"  etc.  The  trial  court 
was  of  the  opinion,  and  so  held,  tliat  the 
clause  In  paragraph  17  of  section  511  "wash- 
ing for  prisoners"  means  more  than  washing 
the  prisoners'  garments,  and  necessarily  In- 
cludes the  items  of  plaintiff's  claim  of  "scrub- 
bing and  cleaning  the  bedsteads  and  bedding, 
and  cleaning  and  renovating  the  Jail,"  which 
plaintiff  construed  to  be  "waiting  on  prison- 
ers." It  was  the  thought  of  the  court  that 
for  plaintiff  to  now  claim  for  the  items  of 
scrubbing  and  cleaning  the  bedsteads  and 
bedding  and  cleaning  and  renovating  the  jail 
is  seeking  to  increase  his  claims  heretofore 
made  for  "washing  for  prisoners,"  and  that, 
having  once  been  paid  for  "washing  toe  pris- 
oners," he  cannot  now  recover  for  the  same 
service,  even  if  he  failed  to  dalm  for  that 
part  of  "washing  for  prisoners"  the  items  he 
now  claims  for. 

Harding  t.  County  of  Montgomery,  66  Iowa, 
41,  7  N,  W.  396,  is  cited  in  support  of  the 
holding.  Accordingly  the  court  held  that  he 
could  not  determine,  under  the  evidence,  how 
much  of  plaintiff's  present  claims  are  for 
such  washing,  and  how  much  for  the  other 
items  meuti<wed  in  his  petitlcm,  and  therefore 


the  court  could  not  render  Judgment  in  plain- 
tiff's  favor  for  anything.  The  trial  court 
held.  In  effect,  that  the  Item  of  "waiting  on 
and  washing  for  prisoners"  mentioned  In 
paragraph  17  at  section  511,  Sni^Iement  to 
the  Code  1918,  is  indivisible,  and  should  be, 
and  a  claim  therefor  should  be  presented  to- 
gether at  the  same  time,  so  that  the  board 
would  not  be  misled,  and  for  that  reason 
plaintiff  was  not  entitled  to  recover. 

The  majority  accept  the  view  of  the  trial 
court,  and  hold  that  appellant  is  precluded 
from  recovery  also  for  serrloes  claimed  for 
in  waiting  on  prisoners  during  the  last  two 
quarters  of  the  year  1910. 

The  Judgm^it  of  the  trial  court  is  affirmed. 

Affirmed* 

BVAl^S,  a  J.,  and  WBAVXB,  FBESTON, 
STEVENS.  De  OBAFF,  and  FAVUiLB,  J3^ 

concur. 


ELSON  et  al.  v.  SULLIVAN.    (No.  34150.) 
(Supreme  Court  of  Iowa.    Oct  iS,  iSH.) 

Homestead  (S=>I67— Sate  destroys  sxemptkNi. 

Where  the  owners  of  land  impressed  with 
a  homestead  exemption  convey  it,  its  character 
as  a  homestead  is  lost. 

Appeal  front  District  Court,  Adams  Ciomi- 
ty;   P.  0.  Winter,  Judge. 
"Not  to  Ije  officially  reported." 

Suit  in  equity  to  partition  real  estate  by 
sale  and  distribution  of -the  proceeds  accord-  - 
ing  to  ownership,  and  to  fix  and  apportion  in 
the  distribution,  indebtedness  against  the 
property  consisting  of  claims  against  es- 
tates of  iwrsons  through  whom  title  came. 
Defendant  Jennie  Paul  SiiUivan  appeals. 
Affirmed. 

J,  H.  Rltchey,  of  Coming,  for  appellant. 
A.  Bay  Maxwell  and  D.  H.  Meyerhoff,  both 
of  CJornlng,  for  ai^)ellees. 

ARTHUR,  X  No  complaint  is  made  of  the 
interests  which  parties  to  the  action  were  ad- 
Judged  to  hare  in  the  real  estate  partitioned. 
Appellant  insists  in  argument  that  the  real 
estate  should  not  have  been  impressed  with 
liens  of  the  claims  because  the  real  estate 
was  a  homestead,  and  further  that.  If  the 
claims  should  be  charged  against  the  real 
estate,  such  charges  were  not  properly  ap- 
portioned against  the  shares  of  the  parties 
in  the  real  estate,  and  that  her  share  In  the 
proceeds  of  sale  of  the  real  estate  was 
charged  with  too  great  an  amount  of  the  In- 
debtedness. 

Appellant's  position  that  the  property  in- 
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Tolved  was  a  hoioestead  Is  withont  founda- 
tion In  the  record.  The  record  shows  that 
the  property  was  not  a  homestead  at  the 
time  of  the  inheritance  by  plaintiffs  and 
purchase  by  defendant.  Plainttfts  derived 
their  title  and  interest  tihrough  Bachel 
Paul,  deceased  wife  of  Jacob  Paul,  Sr.  Ap- 
pellant received  her  Interest  in  the  proper- 
ty, a  two-thirds  Interest,  by  purchase  of  the 
Intwwt  In  the  property  which  Jacob  Paul, 
Sr.,  Inherited  from  Jacob,  Jr.,  and  his  de- 
ceased wife  Rachel. 

It  Is  true,  and  this  is  what  probaMy  con- 
fused appellant,  that  the  property  was  for 
many  years  owned  and  occupied  by  Jacob 
Paul,  Sr.,  and  his  wife,  Radiel,  as  a  home- 
stead. But  In  1914  Jacoti  Paul,  Sr.,  and 
Radiel,  his  wife,  conveyed  the  property  to 
tlielr  son,  Jacob  Paul,  Jr.,  and  after  that 
time  the  record  does  not  disclose  that  the 
prop«ty  was  a  homestead.  Jacob  Paul,  Jr., 
died  December  22,  1914,  without  having 
married.  At  the  death  of  Jacob  Paul,  Jr., 
the  property  went  back  to  Jacob  Paul,  Sr., 
and  Rachel  Paul,  one-half  to  eadi.  At  the 
time  of  the  death  of  Badiel  Paul,  February 
20,  1915^  Jacob  Patil,  Sr.,  became  the  own- 
er' of  one-third  of  her  one-half  interest, 
which,  added  to  the  one-half  interest  which 
he  Inherited  from  Jacob  Paul,  Jr.,  nAde  him 
the  owner  of  two-thirds  of  the  property. 
Shortly  after  the  death  of  Radiel  Paul,  Ja- 
cob Paul,  Sr.,  married  one  Sarah  Evelyn 
Boadi,  to  whom  he  soon  conveyed  his  inter- 
est In  the  property,  and  Sarah  Evelyn  Roach 
Paul  conveyed  to  ai^ellant. 

Appellant  filed  no  pleadings  In  the  cause. 
The  petition  was  the  only  pleading.  Appel- 
lant oftered  no  evidence  on  the  trial,  and 
interposed  no  objections  '  to  the  testimony 
offered  by  plaintiffs.  She  appeared  for  her- 
self without  the  assistance  of  an  attorney. 
However,  her  rights  were  properly  protect- 
ed by  counsel'  for  plaintiffs  and  the  court. 
She  is  not  represented  by  counsel  in  this 
court,  but  has  been  permitted  to  argue  her 
own  case  orally,  and  present  a  printed  ar- 
gument prepared  for  her  by  one  J.  H.  Rlt- 
chey.  It  appears  from  the  record  on  sub- 
mission of  a  motion  to  dismiss  appeal  that 
J.  H.  Rltehey  is  not  authorized  to  practice 
law,  although  he  assumes  to  be  and  signs 
himself  as  attorney  for  appellant  In  the  ab- 
stract and  printed  argument  No  Injustice 
was  visited  upon  appellant  in  the  court  be- 
low. Her  rights  were  protected.  The  un- 
warranted assumption  of  J.  H.  Rltehey  to 
serve  her  as  a  lawyer  in  this  appeal  has 
burdened  her  with  the  costs  of  the  appeal. 

The  decree  of  the  court  below  is  affirmed. 

Affirmed. 


EVANS,  C.  J.,   and 
VirXE,  JJ.,  concur. 


STEVENS   and  FA- 


e29 

STATE  V.  8CHWENDERMAN.  (No.  34367.) 
(Sapreme  Coart  of  Iowa.    Oct  18,  1921.) 

1.  Criminal  law  <S=>737(2)  —  Venue  for  Jury 
where  evidence  thereof,  or  where  eviiieiwe 
disputed. 

If  the  evidence  is  in  dispnte,  or  evidence  has 
been  introduced  tending  to  show  venne,  the 
question  then  becomes  one  of  tact  for  the  Joxy. 

2.  Criminal  law  «=>564(l)— Evidenos  insnffl- 
olent  to  prove  venue. 

In  a  prosecution  for  the  forgery  of  an  in- 
dorsement on  a  check,  evidence  as  to  the  comi- 
ty wherein  the  offense  was  committed  held  not 
sufficient  to  prove  venue. 

Appeal  from  District  Court  Wapello  Oonn- 
ty;  Seneca  Cornell,  Judge. 

The  defendant  was  convicted  in  the  court 
below  of  the  crima  of  forgery,  and  sentenced 

to  an  indeterminate  sentence  In  the  peniten- 
tiary, and  he  appeals.    Reversed. 

W.  W.  Bpps,  of  Ottnmwa,  for  appellant. 

Ben  J.  Gibson,  Atty.  Oen.,  B.  J.  FUck,  Asst 
Atty.  Gen.,  and  Newton  W.  Roberts,  Co.  Atty., 
of  Ottumwa.  for  the  State. 


STEVENS,  J.  The  Indictment  in  this  case 
charged  the  defendant  with  having  feloni- 
ously Indorsed  the  name  of  "Mike  Lemon," 
payee  named  in  a  check  for  |37.20,  bearing 
date  February  26,  1921,  and  signed  by  the 
Ottumwa  Supply  &  Construction  Company, 
by  Geo.  A.  Zlka.  The  Indictment  lays  the 
venue  in  Wapello  county.  At  the  close  of 
the  state's  evidence,  and  again  at  the  close 
of  all  the  evidence,  the  defendant  moved  the 
court  for  a  directed  verdict,  upon  the  ground 
that  the  state  had  failed  to  prove  the  venue 
or  to  introduce  sufficient  testimony  to  justify 
a  conviction.  Both  motions  were  overruled, 
and  these  rulings  are  assigned  as  error,  and 
relied  upon  by  the  defendant  for  reversaL 

The  facts  upon  which  the  state  bases  its 
case  are  substantially  as  follows:  The  de- 
fendant, Mike  Lemon,  and  Hubert  Lemon 
were  employed  by  the  Ottumwa  Supply  & 
Construction  Company,  or  George  A.  Zlka,  In 
the  construction  of  a  road  between  Bloom- 
field  and  Ottumwa.  Mike  Lemon  quit  work 
shortly  prior  to  February  26th.  When  he 
quit,  his  employer  owed  him  137.20.  The 
check  in  question  was  drawn  by  the  book- 
keeper of  the  Ottumwa  Supply  &  Construcr 
tion  Company  and  signed  by  George  A.  Zlka, 
at  Ottumwa,  on  or  about  February  26th,  and 
some  time  later,  the  date  not  shown,  deliver- 
ed to  Hubert  Lemon  to  give,  or  forward  to, 
his  brother,  who  lived  at  SIgourney.  The 
defendant  and  other  workmen  employed  in 
the  construction  of  the  road  lived  at  a  camp 
in  Davis  county.    The  defendant  assisted  In 
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tbe  work  about  the  camp  from  7  until  9 
o'clock  a.  m.  One  of  the  duties  assigned  to 
him  was  to  gather  up  the  mail  each  morning 
and  take  It  either  to  a  post  office  or  a  mall 
box  about  50  yards  distant — the  evidence 
does  not  disclose  whldi.  Hubert  Lemon  tes- 
tified that  he  wrote  a  letter  to  his  brother 
<m  the  evening  he  received  the  check  from 
die  paymaster  of  tbe  Ottumwa  Supply  & 
Construction  Company,  and  Inclosed  the 
check  therewith  in  an  envelope  addressed  to 
Us  brother,  and  on  the  following  morning 
handed  the  envelope  containing  the  check  to 
the  defendant  to  mail  with  other  letters 
lying  on  the  table.  He  further  testified  that 
the  defendant  and  two  other  workmen  were 
sitting  at  the  table  when  he  wrote  tbe  letter 
and  Inclosed  tbe  check  in  the  ^velope. 
When  tbe  check  was  returned  to  the  drawer. 
It  bore  the  indorsement  of  "Mike  Lemon" 
and  "J.  Redman,"  together  with  the  paid 
stamp  of  tbe  Ottumwa  Savings  Bank,  on 
which  it  was  drawn.  Tbe  paid  stamp  of  the 
bank  bears  date  March  4,  1921. 

Tbe  defendant  worked  for  tbe  Ottumwa 
Supply  &  Construction  Company  and  lived 
at  tbe  camp  until  March  19tb.  Tbe  camp 
was  located  in  Davis  county.  Tbe  various 
witnesses  by  their  testimony  located  tbe 
camp  "over  in  tbe  edge  of  Davis  county"; 
"on  what  is  known  as  Big  Soap  creek,  in 
Davis  county,  about  300  feet  east  of  the 
present  road";  "at  a  camp  on  Big  Soap 
creek,  Davis  county";  "in  the  edge  of  Davis 
count.v."  Harry  Riseman  testified  that  he 
indorsed  the  name  "J.  Redman"  on  tbe  back 
of  the  check  and  obtained  the  money  thereon. 
J.  Redman  was  tbe  proprietor  of  a  depart- 
ment store  in  Ottumwa,  where  Riseman  was 
employed.  Riseman  had  no  recollection  as  to 
who  gave  him  the  check,  nor  does  the  evi- 
dence show  that  the  defendant  purchased 
anything  at  the  store  prior  to  March  4,  1921. 
No  one  identified  him  as  the  person  from 
whom  the  check  was  received.  The  only 
direct  evidence  connecting  the  defendant 
with  the  commission  of  the  offense  cbnrged 
Is  tbe  testimony  of  Hubert  Lemon  that  be 
gave  the  envelope  containing  the  check  to 
him  to  mail,  and  the  testimony  of  the  vice 
president  of  one,  and  tbe  cashiers  of  four 
other,  local  banks.  These  witnesses,  after 
making  comparison  of  the  writing  of  the 
name  "Mike  Lemon"  on  tbe  back  of  tbe  check 
vrith  the  same  name  admittedly  written  by 
the  defendant,  testified  that  in  their  opinion 
they  were  written  by  the  same  person.  Tbe 
original  exhibits  have  been  certified  to  this 
court  A  careful  examination  thereof  reveals 
a  similarity  in  the  handwriting.  The  de- 
fendant denied  that  Hubert  Lemon  gave  him- 
the  letter  to  mail,  that  he  Indorsed  the  name 


of  Mike  Lemon  on  tbe  back  thereof,  or  that 
be  delivered  the  cbeck  to  Riseman,  or  any 
other  person  at  the  Redman  dqwrtment 
store,  but  admitted  that  be  bad  been  pre- 
viously convicted  of  a  fdony. 

[1]  If  the  evidence  is  In  dispute^  or  eri- 
dence  has  been  Introduced  tending  to  show 
venue,  the  question  then  becomes  one  of  fact 
for  tbe  Jury.  State  v.  Spayde,  110  Iowa,  726, 
80  N.  W.  1058.  Does  tbe  record  tend  to  show 
that  the  offense  was  committed  in  Wapello 
county,  or  In  Davis  county,  within  600  yards 
of  the  Wapello  county  line?  It  is  tme  that 
there  was  sufiiclent  evidence  to  Justify  the 
Jury  In  concluding  that  an  envelope  contain- 
ing tbe  check  was  delivered  to  the  defendant 
at  some  place  in  Davis  county  near  the 
Wapello  county  Un&  Whether  tbe  camp 
where  he  recdved  tbe  check,  or  tbe  place 
where  tbe  letters  from  tbe  camp  were  mailed, 
was  within  600  yards  of  tbe  Wapello  county 
line  or  not,  the  evidence  is  very  uncertain. 
Assuming,  however,  that  the  Jury  might  have 
so  found,  what  facts  does  the  record  reveal 
upon  which  tbe  Jury  could  have  based  a 
finding  that  the  offense  was'  committed  in 
Davis  county,  within  600  yards  of  tbe  line, 
or  In  Wapello  county?  No  one  saw  him  have 
the  check  in  bis  possession  after  be  received 
it  from  Hubert  Lemon,  If  he  did  so  receive  it, 
Ko  one  testified  that  it  was  received  'from 
tbe  d^endant  at  the  Redman  department 
store.  Forgery  and  uttering  a  forged  instru- 
ment are,  under  our  statute,  separate  and 
diRtinct  olfenses  (State  v.  Blodgett  14.3  Iowa. 
578,  121  N.  W.  685,  21  Ann.  Cas.  2.31).  and 
an  indictment  charging  both  ofiTenses  is  bad 
for  duplicity  (State  v.  McOormack,  56  Iowa, 
586,  9  N.  W.  916). 

[2]  Tbe  diflJciilties  of  the  county  attorney 
are  quite  apparent.  The  state  was  without 
evidence  that  tbe  defendant  uttered  the  forg- 
ed cbeck.  It  seems  to  us  that  the  record 
wholly  falls  to  show  where  the  offense  was 
committed.  It  is  true  the  defendant  testified 
that  be  worked  on  tbe  bridge  or  road  until 
March  19th:  but  there  is  no  evidence  that 
be  did  not  leave  tbe  camp  or  the  road  on 
which  he  was  employed,  or  that  be  was  not 
outside  of  both  Davis  and  Wapello  counties 
after  It  is  claimed  be  received  ttie  check,  and 
before  March  4th,  when  It  was  probably 
received  at  the  department  store. 

It  Is  our  conclusion  that  for  the  reason 
stated,  the  verdict  of  the  Jury  cannot  be 
sustained.  No  sufficient  evidence  to  prove 
tbe  venue  was  Introduced  by  the  state.  It 
follows  that  tbe  Judgment  of  tbe  court  below 
must  be,  and  Is,  reversed. 

EVANS,  C.  J.,  and  ARTHUR  and  FA- 
VILLG,  jjr..  concur.  . 
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t.  Husband  and  wife <S=9|2I— Property  paid  for 

by  wife  cannot  be  subjected  to  satisfaction  of 

Jodgments  against  husband. 

Property  paid  for  by  a  wife  from  her  own 

reaonrces,   though   purchased  in  the  name  of 

her  bnsbaiid,  cannot  be  aubjected  to  the  sat- 

iatkction  of  prior  judgntents  against  him. 

2.  Fraudulent  conveyances  €=3|04(2)  —  No 
fraud  in  husband's  quitclaim  to  wife  of  prop- 
arty  paid  for  by  her. 

Where  property  sought  to  be  subjected  to 
the  satisfaction  of  two  Judgments  against  a 
husband  was  purchased  by  his  wife,  who  did 
not  know  of  the  judgments  until  the  commence- 
ment of  the  action,  no  fraud  was  committed 
when  the  husband  transferred  the  contract  of 
purchase  which,  by  inadvertence  or  mistake, 
ran  to  him,  and  executed  a  quitclaim  deed  to 
wife  prior  to  the  commencement  of  such  action. 

3.  Trusts  4=>88— Parol  testimony  admissible 
to  prove  wife  paid  for  property  deeded  to  her 
busband  and  quitclaimed  to  her  by  him. 

Where  a  husband,  prior  to  the  commence- 
ment of  en  action  to  subject  property  purchas- 
ed in  his  name  to  the  satisfaction  of  prior 
judgments  against  him,  quitclaimed  it  to  his 
wife,  parol  testimony  was  admissible  to  prove 
that  she  was  the  real  purchaser,  as  against  the 
objection  that  it  was  an  attempt  to  set  up  by 
parol  an  express  trust,  whether  be  acted  as  her 
agent  or  held  in  trust  for  her,  there  being  a  re- 
sulting trust,  which  was  discharged  on  his  as- 
signing the  contract  and  quitclaiming  to  her. 

4.  Traata  «=>I7,  18(8)— Conveyaneo  by  true- 
too  of  parol  trust  based  on  auffloiont  oonsld- 
oration  aa  against  strangers. 

A  trust  required  by  statute  to  be  in  writing 
is  not  void,  but  merely  unenforceable,  when 
resting  in  parol,  and  a  conveyance  by  the  trus- 
tee in  discbarge  of  the  trust  is  based  on  suffi- 
cient consideration  as  against  strangers. 

Appeal  from  District  Court,  Lee  County; 
Jobn  B.  Craig,  Judge. 

Snlb  in  equity  to  subject  certain  property 
occupied  as  a  homestead  by  J.  G.  Heltzman 
and  Mabel  Heitzuiaa,  husband  and  wife,  to 
the  aatisfactlon  of  two  judgments  against 
J.  O.  Heitzuian.  Belief  was  denied  plain- 
tiff, and  it  appeals.  Facts  appear  In  the 
opinion.    Affirmed. 

Jobn  Ii.  Benbow,  of  Ft  Madison,  for  ai>- 
pellant 

Uerminghausen  &  Hermlngbaosen,  of  Ft 
Madison,  tor  appellees. 

ARTHUR,  J.  On  the  17th  day  of  Feb- 
ruary, 1903,  appellant  re<»vered  judgment  In 
the  district  court  of  Lee  county  against  ap- 
pellee J.  6.  Heltzman  for  $210.21  and  costs 
of  suit  On  the  9th  day  of  January,  1906, 
appellant      recovered      another      Judgment 


against  J.  G.  Heltzman,  appellee,  in  the  sum 
of  $388.19  and  costs.  At  the  time  these 
judgments  were  entered  J.  O.  Eeitzman  was 
a  single  man,  and  remained  single  until  1908, 
when  he  married  Mabel  Heltzman,  appellee, 
and  they  now  have  four  children  ranging 
in  age  from  2%  years  to  11  years.  J.  O. 
Heltzman  was  formerly  a  real  estate  agent 
now  a  clerk  In  a  store.  In  the  spring  of 
1916,  the  Heltzmans  were  living  In  a  rented 
house.  Mabel  Heltzman  had  some  money, 
and  expected  soon  to  inherit  some  money 
from  her  mother,  who  was  suffering  from 
cancer  and  could  live  bub  a  short  time,  and 
who  did  pass  away  In  a  few  months.  Her 
mother  carried  a  policy  of  life  Insurance, 
and  owned  bwo  houses  in  Ft.  Madison.  She 
also  expected  some  money  from  her  grand- 
mother whlcti'  she  received.  On  the  death 
of  her  mother  she  did  receive  $500  of  the 
life  Insurance.  She  received  $180  and  $650 
from  the  sale  ot  some  property  of  her 
mother's  estate,  and  she  also  received  rental 
from  property  of  which  her  mother  died 
seized  of  from  $12  to  $16  a  month,  and  she 
continues  to  receive  it  She  also  received 
$100  from  her  grandmother.  She  also  receiv- 
ed $25  i>er  month  for  rental  of  the  home- 
stead property  for  some  three  months  after 
it  was  purchased,  and  before  they  took  poe- 
session. 

J.  O.  Heltssman  had  no  money — ^was  ln< 
solvent.  Upon  the  expectation  of  Mabel 
Heltzman  to  receive  money  from  her  mother's 
estate  and  from  her  grandmother,  which  she 
did  afterwards  receive,  negotiations  were  be- 
gun with  H.  J.  Kennedy,  appellee,  for  the 
purdiase  of  the  property  to  be  occupied  by 
tbem  as  a  homestead,  which  they  did  pur- 
chase for  $2,500.  A  contract  of  purchase  ot 
the  property  was  made,  and  sounded  from 
Kennedy  to  J.  O.  Heitzman,  or  Jerome  Heits- 
man,  the  same  person.  The  contract  was 
prepared  by  Kennedy's  lawyer.  It  was  sign- 
ed by  both  Jerome  and  Mabel  Heitzman 
at  a  bank  where  Kennedy  was  cashier. 
When  they  were  returning  home  from  sign- 
ing the  contract,  Mabel  said  to  Jerome^ 
"Why  is  that)  contract  not  made  In  my 
name?"  Jerome  said,  "It  is  only  a  conbract, 
and  as  soon  as  we  get  a  deed  to  it  it  will 
be  made  out  correctly  in  your  name,"  and 
afterwards  she  spoke  to  blm  in  the  same 
way,  and  Jerome  made  the  same  answer. 
The  contract)  of  purchase  was  made  on  the 
20th  day  of  May,  1016,  and  a  down  payment 
was  made  of  $500.  The  balance  was  to  be 
paid  in  Installments  of  $20  on  the  20th  day 
of  each  month,  and  thereafter  until  fully 
paid,  commencing  on  June  20,  1916,  and  a 
promissory  note  of  J.  G.  Heltzman  and 
Mabel  Heltzman  was  given  for  the  balance 
of  the  purchase  price.  All  Installments  due 
were  paid  up  to  the  time  of  this  trial  On 
March  19,  1918,  "for  value  received,"  J.  G. 
Heltzman   assigned   the  contract  to   Mabel 
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Heltzman  In  writing,  and  at  the  same  time 
she  assumed  in  writing  all  obligations  of  J. 
G.  Heitzman  under  and  by  virtue  of  the 
contract,  and  on  the  same  day  3.  Q.  Heits- 
man,  in  consideration  of  "one  dollar,  love 
and  affection  and  other  good  and  valuable- 
considerations,"  executed  and  delivered  to 
Mabel  Heit^an  a  quitclaim  deed  to  the 
premises. 

Tbis  action  was  begun  May  29,  1918,  about 
two  months  before  the  assignment  of  the  con- 
tract and  the  quitclaim  deed  were  made  by  J. 
O.  Heitzman  to  Mabel  Heitzman.  In  the  orig- 
inal petition  appellant  alleged  that  appellee, 
J.  6.  Heitzman,  had  purchased  from  H.  J. 
Kennedy,  who  held  the  legal  title,  the  prem- 
ises in  controversy,  and  was'  the  owner  of  an 
equity  and  interest  in  the  property ;  that  Ken- 
nedy held  the  property  subject  to  the  payment 
by  J.  G.  Heitzman  of  the  remainder  of  the 
purchase  price;  that  the  interest  of  J.  O. 
Heitzman  in  and  to  the  property  bad  been 
Acquired  subsequent  to  the  recovery  of  the 
judgment  of  the  plaintiff;  and  that  the 
equity  and  interest  in  the  realty  of  J.  O. 
Heitzman  was  liable  in  equity  for  the  pay- 
ment and  satisfaction  of  the  Judgments.  Ap- 
pellant prayed  for  judgment  and  decree  as- 
tablishlng  the  Judgments  as  liens  against) 
the  interest  of  J.  G.  Heitzman  in  and  to  the 
property;  that)  the  balance  due  Koinedy, 
holder  of  the  legal  title,  l>e  ascertained;  that 
the  property  be  sold,  and  out  of  the  proceeds 
of  tbe  sale  the  balance  of  the  purchase  price 
due  Kennedy  be  first  paid;  and  that  the  re- 
mainder of  the  proceeds  be  applied  In  satis- 
faction of  plaintiff's  Judgments. 

In  an  amended  petition  plaintiff  alleged, 
on  Information,  not  having  access  to  the 
contract,  that  the  contract  provided  that  the 
title  to  the  premises  would  be  held  by  Ken- 
nedy until  the  whole  or  a  large  part  of  the 
consideration  was  paid,  and  that  then  the 
title  was  to  be  conveyed  by  Kennedy  to 
Mabel  Heitzman;  that  appellee,  J.  G.  Heitz- 
man, had  in  fact  paid  a  large  part  of  the 
purchase  price;  that  J.  G.  Heitzman  had 
made  the  contract  and  the  payments  therein 
In  part  performance  for  the  purpose  of  hin- 
dering, delaying,  and  preventing  the  satis- 
faction of  plaintiff's  Judgments  out  of  the 
realty;  and  that  J.  G.  Heitzman  was  in- 
solvent. 

Appellees  answered  separately,  bat  their 
answers  were  substantially  alike.  They  ad- 
mitted rendition  of  the  Judgments,  but  de- 
nied that  J.  O.  Heitzman,  appellee,  was  the 
owner  of  an  equitable  or  any  other  in- 
terest in  the  pr<^)erty  In  controversy;  de- 
nied that  be  ever  had  any  interest  in  the 
property,  equitable  or  otherwise.  Appellees 
averred  that  about  May  20,  1916,  J.  G.  Heitz- 
man negotiated  for  and  on  behalf  of  Mabel 
Heitzman,  his  wife,  to  purchase  the  real 
estate  in  controversy  as  a  homestead  for 
said  Mabel  Heitzman  and  himself  and  their 
family:  that  a  contract  was  made  and  enter- 


ed into  on  May  20,  1918,  between  Kennedy, 
appellee,  and  Mabel  Heitzman,  appellee;  that 
by  Inadvertence  or  mistake  the  contract  was 
written  in  form  only  as  though  J.  G.  Heite- 
man,  appellee,  was  the  party  in  interest,  but 
In  fact  and  in  deed  the  said  Mabel  Heitz- 
man was  to  furnish  the  consideration  for 
Uie  purchase  of  said  real  estate,  anS  did 
furnish  the  consideration  thus  far  paid  to- 
wards the  purchase  of  said  real  estate,  and 
that  Mabel  Heitzman  was  at  the  time  the 
real  purchaser;  that  J.  G.  Heitzman,  In  et> 
feet,  had  and  has  no  Interest  in  the  pr(4>erty 
other  than  as  the  husband  of  Mabel  Heitz- 
man; that  in  pursuance  of  the  purchase  of 
the  property  as  a  homestead  J.  G.  Heltxman 
and  Mabel  Heitzman,  with  th^r  family,  con- 
stituted of  four  children  ranging  from  2H 
to  11  years  of  age,  began  to  occupy  tbe  prem- 
ises as  a  homestead  in  October,  1016,  and 
have  ever  since  so  occupied  It;  that  under 
the  law  the  property  was  exemitt  from  ex- 
ecution; that  Mabel  Heitzman  had  paid 
from  her  personal  resources,  all  the  money 
which  had  ijeen  paid  on  the  contract;  that 
on  March  19,  1918,  J.  G.  Heitzman,  appellee, 
assigned,  conveyed  and  transferred  to  Mabel 
Heitzman,  appellee,  his  apparent  right,  title 
and  interest  in  the  contract,  and  made  a 
quitclaim  deed  on  the  same  day  to  her  of 
all  his  apparent  interest  in  and  to  the  prop- 
erty, and  that  Mabel  Heitzman,  appellee,  ac- 
cepted said  transfer,  and  assumed  all  the 
obligations  of  the  contract,  and  the  same 
was  indorsed  on  the  contract;  that  the  as- 
signment of  the  contract  and  the  execution 
and  delivery  of  the  deed  was  one  and  in 
consummation  of  one  transaction;  that  part 
of  the  consideration  from  Mabd  Heitzman 
to  J.  G.  Heitzman  and  the  execution  of  tbe 
deed  was  the  assuming  and  agreeing  to  pay 
a  debt  due  to  J.  B.  Heitzman,  father  of  J.  G. 
Heitzman,  appellee,  in  tbe  amount  of  $900, 
Incurred  and  used  in  the  expense  of  re- 
modeling and  repairing  the  homestead ;  that 
Mabel  Heitzman,  appellee,  was  a  bona,  fide 
holder  for  value  of  her  Interest  In  the  prop- 
erty; that  the  transfer  of  the  contract  and 
of  the  rights  thereunder,  and  the  execution 
and  delivery  of  the  deed  were  made  long 
prior  to  the  commencement  of  the  instant 
action. 

Copies  of  the  contract,  wltb  indorsement 
of  payments  thereon,  and  of  tbe  quitclaim 
deed,  were  annexed  to  tbe  answers. 

Appellees  further  allege  that  the  Judg- 
ments against  J.  G.  Heitzman,  appellee,  bad 
been  recovered  more  than  10  years  prior  to 
May  16,  1916,  the  date  of  the  contract,  and 
that  the  Judgments  were  not  and  never  were 
liens  on  tbe  real  estate  In  controvengr,  and 
that  the  property  was  not  subject  to  tbe 
satisfaction  of  the  Judgments. 

After  appellees'  answers  were  filed,  plain- 
tiff amended  his  petttlon,  alleging  that  the 
assignment  of  the  contract  and  .the  execution 
of  the  deed  from  J.  Q.  Heitzman  to  ICabe) 
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Heltzman,  appeUee,  were  lor  tbe  purpose  of 
hindering,  delaying,  and  defrauding  the 
creditors  of  appeUee  J.  G.  Heltzman,  and  to 
prevent  the  satisfaction  of  the  realty  In  con- 
troversy to  the  Judgments  due  the  plaintiff, 
and  that  appeUee  J.  G.  Heltzman  was  in^ 
solvent  at  the  time  of  the  execution  and 
deUvery  of  the  contract  and  deed,  and  that 
they  were  executed  without  sufBdent  con- 
sideration, and  were  of  no  effect  in  equity, 
and  prayed  that  the  assignment  of  the  con- 
tract and  the  deed  be  set  aside. 

In  reply  to  the  separate  answers  of  appel- 
lees, plaintiff  averred  that  appellees  J.  G. 
Heltzman  and  Mab^  Heltzman  were  es- 
topped by  the  terms  of  the  contract  from 
claiming  and  aaserting  any  rights,  title,  or 
interest  under  the  quitclaim  deed  made  by 
J.  G.  Heitzman,  appellee,  to  his  wife,  Mabel 
Heltzman,  appellee,  because  such  deed  was 
voluntarily  executed  without  a  good,  valu- 
able, and  sufficient  consideration,  and  was 
fraudulent  as  to  appellant,  a  judgment  credi- 
tor of  3.  Q.  Heitzman,  appellee,  who  was 
Insolvent,  and  that  no  change  of  possession 
or  Indication  of  change  of  title  was  made  of 
record,  nor  other  notice,  actual  or  construc- 
tive, by  recording  of  the  deed  before  the 
commencement  of  this  action  and  the  incur- 
ring of  the  expenses  of  this  litlgatlota  prior 
to  the  filing  of  the  separate  answers  of  ap- 
pellees; that  all  of  the  appellees  were  es- 
topped as  against  the  appellant  in  this  action 
who  relied  on  the  original  contract  and  a 
part  performance  thereof  by  J.  G.  Heitzman, 
api>ellee;  that  appellee  Kennedy's  rights,  by 
reason  of  his  making  common  cause  in  the 
fraudulent  transfer,  were  postponed  and  ren- 
dered Inferior  in  equity  to  the  paramount 
lien  and  rights  of  plaintiff  sought  to  be  en- 
forced  in  this  action. 

There  was  no  dispute  in  the  evidence. 
The  only  testimony  offered  by  appellant  was 
formal  entries  of  the  Judgments  which  had 
been  admitted  by  defendant,  and  the  orig- 
inal contract,  with  payments  indorsed  there- 
on, which  was  furnished  by  defendant.  Ap- 
pellant offered  no  oral  testimony.  The  only 
witnesses  were  the  appellees. 

£1]  If  Mabel  Heitzman,  appellee  wife  of  J. 
G.  Heltzman,  appellee,  in  fact  furnished  from 
her  own  resources  all  of  the  money  paid  on 
tbe  contract,  all  of  the  purchase  money 
wblch  bad  been  paid  for  the  property  in 
controversy,  that  would  seem  to  be  deter- 
minative of  this  case  in  favor  of  appellees 
and  against  appellant.  The  evidence  with- 
out dispute  shows  that  she  did  furnish  the 
money  to  pay  every  cent  that  was  paid  on 
tbe  purchase  price  of  the  property.  True, 
J.  G.  Heltzman,  appellee,  paid  the  install- 
ments, most  of  them,  on  the  contract  to 
Kennedy,  but  it  is  not  shown  that  he  used 
one  cent  of  his  own  money  In  making  such 
payments.  But,  on  the  contrary,  it  is  clear- 
ly and  conclusively  proven  that  all  of  the 
paym^ita  were  made   with   the   individual 


money  of  Mabel  Heitzman.  J.  G.  Heltzman 
was  insolvent,  was  a  clerk  in  a  store,  and 
it  is  not  shown  that  he  ever  had  any  money 
of  his  own  to  make  payments  with.  It  does 
appear  without  contradiction  that  Mabel 
Heitzman  received  money  from  her  mother's 
life  Insurance  and  from  her  mother's  estate, 
and  also  from  her  grandmother,  and  tliat 
such  moneys  were  used  In  making  payments 
on  the  contract.  The  down  payment  was 
made  from  a  loan  of  $500  wblch  was  taken 
up  with  the  insurance  money  received  by 
MabeL  They  borrowed  $900  from  J.  B. 
Heltzman,  fath»'  of  J.  G.  Hdtzman,  a-ppeil- 
lee,  part  of  which  was  paid  by  Mabel  Heltz- 
man, and  the  balance  assumed  by  her,  which 
was  not  paid  at  the  time  of  the  trial.  She 
was  on  the  note  given  to  the  father  for  the 
loan. 

12-4J  Appellant  claims  that  fraud  was  in- 
tended and  committed'  by  transferring  the 
contract  and  executing  the  quitclaim  deed. 
Appellant  asserts  that  J.  G.  Heitzman  trans- 
ferred the  property  to  Mabel  Heltzman  for 
the  purpose  of  defrauding  his  creditors.  The 
evidence  does  not  prove  these  claims,  bat 
positively  disproves  them.  It  is  not  shown 
that  any  money  of  J.  G.  Eeitzman's  went  in- 
to the  purchase  of  the  premises,  but  it  con- 
clusively appears  from  the  evidence  that 
Mabel  Heitzman  furnished  all  tbe  money 
which  was  paid  on  the  property  from  her 
own  individual  means.  J.  G.  Heitzman  did 
not  pay  anything  towards  the  purchase  price 
nor  the  improvements  on  the  homestead. 
There  could  be  no  fraud  on  the  part  of 
Mabel  Heltzman,  for  she  did  not  Imow  of 
the  existence  of  plaintiff's  Judgments  until 
the  commencement  of  this  action.  All  of  tbe 
appellees,  who  were  all  the  persons  having 
personal  knowledge  of  the  transaction,  say 
that  the  property  was  purchased  by  Mabel 
Heltzman,  but,  by  inadvertence  or  mistake, 
the  contiracts  of  purchase  ran  to  J.  G.  Heitz- 
man. Appellant  contends  that  the  evidence 
offered  to  prove  that  Mabel  Heltzman  was 
tbe  purchaser  and  the  real  party  in  interest 
was  incompetent,  being  aa  attempt  to  vary 
by  parol  evidence  the  t^rms  of  the  written 
contract,  that  appellees  by  so  doing  attempt- 
ed to  set  up  on  express  agreement  to  es- 
tablish a  trust,  and  that  an  express  trust 
cannot  be  established  by  parol,  and  that 
there  can  be  no  resulting  trust  for  the  rea- 
son that  appellees  relied  on  an  express  agree- 
ment Unquestionably  J.  G.  Heitzman',  ap- 
pellee, while  he  held  the  contract,  held  in 
trust  for  Mabel  Heitzman,  who  had  furnished 
all  the  money  paid  on  the  contract,  which 
would  constitute  a  resulting  trust  Whether 
it  be  considered  that  J.  G.  Heltzman  was 
acting  as  the  agent  of  Mabel  Heitzman  or 
was  her  trustee  and  she  the  cestui  que  trust 
it  matters  little.  Long  before  this  acti(»i 
was  commenced  J.  G.  Heitzman  and  Mal>el 
Heitzman  and  also  Kennedy,  recognized  that 
the  apparent  Interest  of  J.  G.  Heitzman  In 


Digitized  by 


Google 


634 


184  NORTHWESTERN  HEPOETBB 


(Iowa 


the  contract  in  fact  belonged  to  Mabel  Heltz- 
man,  and  that  J.  G.  Beltzman  had  no  inter- 
est In  property  except  as  husband.  If  It 
was  a  resulting  trust,  as  we  think  it  was, 
it  was  discharged  by  J.  G.  Heitzman's  as- 
signing the  contract  and  quitclaiming  to 
Mabel.  After  a  trust  has  become  fully  dis- 
charged. It  ceases  to  be  vulnerable  to  the 
objection  that  it  may  not  have  been  estab- 
lished, in  the  first  instance,  by  parol  testi- 
mony. A  trust  required  by  statute  to  be  in 
writing  is  not  void,  but  merely  unenforce- 
able, when  resting  in  parol,  and  the  con- 
veyance by  the  trustee  in  discharge  of  the 
trust  is  based  on  suiBcient  consideration  as 
against  strangers.  McGormick  v.  Griffin,  116 
Iowa,  397,  90  N.  W.  84. 

The  record  shows  that  the  transaction  was 
free  from  fraud,  and.  although  not  done  m 
as  strictly  a  businesslike  manner  as  usual 
with  strangers,  was  carried  out  more  strict- 
ly tlian '  usual  between  husband  and  wife. 
The  court  was  correct  in  finding  the  equities 
with  appellees  and  dismissing  tihe  petition. 

Decree  and  Judgment  must  be  and  are 
affirmed. 

Affirmed. 

EVANS,  a  J.,  and  STEVENS  and  FA- 
VILX.E,  JJ.,  ooncar. 


CITY  OF  BLOOMFIELD  V.  BLAKELY. 
(No.  34299.) 

(Supreme  Conrt  of  Iowa.    Oct.  18,  1921.) 

1.  Municipal  corporations  «=»I06(3)  —  Three 
separate  readings  of  proposed  ordinance  an* 
necessary  where  rultf'  suspended. 

Where  a  city  council  under  Code,  {  682, 
has,  by  a  three-fourths  vote,  dispensed  with 
the  rule  requiring  the  reading  of  a  proposed 
ordinance  on  three  different  days,  the  ordi- 
nance may  be  placed  on  its  final  passage  at  a 
single  meeting,  and  three  different  readings  at 
such  meeting  are  not  required. 

2.  Municipal  corporations  ^=3 1 09  —  Record  of 
separate  readings  of  proposed  ordinance  un- 
necessary under  suspension  of  rule. 

Code,  I  682,  relating  to  the  reading  of  pro- 
posed ordinances,  does  not  require  that  the  fact 
of  three  separate  readings  shall  be  made  a 
matter  of  record  in  the  proceedings  of  the 
city  coundi,  where  the  rule  requiring  reading 
on  three  different  days  has  been  dispensed  with. 

3.  Municipal  oorporatlons  <=>I09  —  Council's 
record  held  sufficiently  to  show  yea  and  nay 
vote  on  ordinance. 

Code  So  pp.  1913,  %  683,  requiring  yeas  and 
nays  to  be  called  and  recorded  on  passage  of 
ordinances,  held  sufSciently  complied  with  by 
the  records  of  the  proceedings  of  a  city  coun- 
cil, showing  affirmatively  which  members  were 
present,  that  the  roll  was  called,  and  how  each 
member  voted. 


4.  Municipal  corporations  «s>l06(3)  —  Motloa 

for  vote  on  final  passage  of  ordinance  held 

sufficient. 

A  motion  before  a  city  council  that  "said 

bill  for  ordinance  be  placed  of  record  for  its 

final  passage"  held  sufficient  by  its  terms  to 

bring  before  the  council  the  question  of  a  vote 

npon  the  passage  of  the  ordinance,   and  not 

merely  its  recording  for  passage  at  some  future 

time. 

Appeal  from  District  Court,  Davis  CJoimty; 
D.  M.  Anderson,  Judge. 

Defendant  was  convicted  In  mayor's  court 
of  violation  of  an  ordinance  of  the  City  of 
Bloomfleld  regrulatlng  the  speed  of  automo- 
biles upon  the  public  streets.  He  appealed 
to  the  district  court,  where  the  action  of  the 
mayor's  court  was  sustained,  and  he  now 
prosecutes  his  appeal  to  this  coart.    AflSrmed. 

Buell  McCash,  of  Bloomfleld,  for  appellant. 

John  F.  Scarborough,  of  Bloomfield,  for 
appellee. 

FAVILLB,  J.  An  Information  was  filed 
in  the  mayor's  court  of  the  appellee  dty 
charging  the  appellant  with  violation  of 
Ordinance  No.  226  of  said  city.  The  said  or- 
dinance fixes  the  speed  limit  of  automobiles 
npon  the  streets  of  said  city. 

The  question  for  our  determination  Is 
whether  or,  not  the  ordinance  in  question  vras 
legally  adopted  by  the  city  council.  The 
record  of  the  proceedings  of  the  city  council 
respecting  the  adoption  of  said  ordinance  has 
been  certifled  to  as.  Said  record  is  as  fol- 
lows: 

"Council  Chamber,  Bloomfield,  Iowa, 

"October  19,  191B. 

"Council  met  in  adjourned  scssinn,  as  per  ad- 
journment taken  October  12,  1915,  with  M- 
lowing  members  and  officers  present: 

"E.  N.  Bezzenberger,  Mayor;  J.  H.  Leon,  J. 
L.  Spurgeon,  J.  M.  Owsley,  J.  L.  Barrickman, 
Conncilmen.  (John  Hatchings,  absent)  J.  F. 
Scarborough,  City  Attorney.  R,  0.  Bristow, 
City  Treasurer  and  Manager.  E.  Z.  Morrow, 
City  aerJi. 

"J.  L.  Spurgeon  offers  resolution,  sec.  .by 
Owsley,  that  the  bill  for  Ordinance  226  be  read. 
On  roU  call  vote  was  as  follows:  Teas:  Leon, 
Spurgeon,  Owsley,  and  Barrickman.  Nays: 
None.    Resolution  carried. 

"Bill  for  Ordinance  226  then  read  carefully 
by  City  Atty.  Scarborough,  after  which  the  mat- 
ter was  open  for  discussion. 

"Motion  by  Owsley,  sec.  by  Leon,  that  rule  re- 
quiring reading  of  bill  for  ordinance  on  three 
separate  days  be  dispensed  with,  and  that  the 
reading  just  made  be  the  first  reading.  On 
roll  cill  vote  was  as  follows:  Teas:  Leon, 
Spurgeon,  Owsley,  and  Barrickman.  Yeas,  4. 
Nays:  None.    Motion  carried. 

"The  above-named  bill  for  ordinance  then 
read  by^Atty.  Scarborough  the  second  time. 

"Motion  by  Spurgeon,  sec.  by  Leon,  that  bill 
for  Ordinance  226  be  placed  on  its  third  read- 
ing.   On  roll  call  vote  was  as  follows:    Teas: 
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Leon,  Spurgeon,  Owsley,  Barrickmon.    Yeai,  4. 
Nays:  None.    Motion  carried. 

"Motion  by  Owsley,  sec.  by  Barrickman,  that 
said  bill  for  ordinance  be  placed  of  record  for 
its  final  passage.  On  roll  call  TOte  was  as 
follows:  Yeas:  Leon,  Spurgeon,  Owsley,  and 
Barrickman.    Yeas,  4.    Nays:  None." 

Upon  this  record  it  is  tbe  contention  of  tbe 
appellant  that  tbe  said  ordinance  was  never 
legally  adopted. 

Section  682  of  tbe  Code  provides  as  fol- 
lows: 

"Ordinances '  of  a  general  or  permanent  na- 
tare,  and  those  for  tbe  appropriation  of  money, 
shall  be  fully  and  distinctly  read  on  three  difTer- 
ent  days,  unless  three-fourths  of  the  councii 
shall  dispense  with  the  role." 

It  appears  from  the  record  that  a  motion 
was  properly  made  and  seconded  that  the 
rule  requiring  reading  of  the  ordinance  on 
three  separate  days  be  dispensed  with,  and 
no  question  Is  raisM  that  three-fourths  of  the 
council  voted  to  dispense  with  tbe  rule. 

It  Is  contended,  however,  that  the  record 
falls  to  affirmatively  show  that  the  ordinance 
was  read  a  third  time  after  the  rule"  had 
been  dispensed  with.  It  must  be  conceded 
that  the  record  makes  no  spedflc  recital  in 
regard  to  the  reading  of  the  ordinance  a 
third  dme.  It  does  appear  from  the  record 
that  tbe  ordinance  was  read  by  the  city  at- 
torney a  first  and  second  tim&  After  tbe 
second  reading,  It  appears  that  a  motion  was 
made  that  the  ordinance  be  placed  on  its 
third  reading,  and  that  this  motion  was  car- 
ried. The  record  does  not  disclose  the  fact 
that  the  ordinance  was  then  read  the  third 
time  in  pursuance  of  this  motion. 

So  far  as  the  record  shows,  after  the  mo- 
tion to  place  the  ordinance  on  its  third  read- 
ing was  carried,  tbe  next  step,  as  shown  by 
tbe  record,  was  tbe  motion  that  the  ordinance 
"be  placed  of  record  for  its  final  passage." 

The  statute  above  quoted  provides  that 
ordinances  shall  be  read  "on  three  different 
days,  nniess  three-fonrtbs  of  tbe  coundi  shall 
dispense  with  the  rule." 

In  Collins  V.  Iowa  Falls,  146  Iowa,  305, 12S 
M.  W.  226,  we  said,  referring  to  this  statute: 

'^t  will  be  noted  that  the  quoted  section  of 
the  statute  refers  to  this  requirement  of  for- 
mality as  a  'rule,'  and  provides  that  it  may  be 
dispensed  with  by  three-fourtlis  of  the  coondL" 

The  "rule"  that  may  be  dispensed  with  is 
tbe  rule  requiring  ordinances  to  t>e  fully  and 
distinctly  read  "on  three  different  days."  The 
record  In  this  case  clearly  shows  that  the 
rule  was  dispensed  with.  When  tbe  rule  is 
legally  dispensed  with  by  a  vote  of  three- 
fourths  of  the  council,  there  is  no  provision 
left  that  requires  three  separate  and  distinct 
readings.  Tbe  requirement  of  the  statute  Is 
that  the  ordinance  shall  be  read  on  three 
different  days.  This  provision  may  be  en- 
tirely dispensed  with  by  the  council,  and  the 
,  ordinance  passed  at  a  meeting  on  one  day  In- 


stead of  at  meetings  on  three  different  days. 
Where  the  rule  is  dispensed  with  by  the  coun- 
cil, as  was  done  in  this  instance,  the  ordi- 
nance may  be  passed  at  a  single  meeting  or 
on  one  day,  and  there  is  no  provision  left  In 
this  statute  or  elsewhere  that  requires  that 
tbe  ordinance  shall  be  then  reud  In  full  three 
different  times.  There  is  a  clear  distinction 
between  "three  different  readings"  of  the 
ordinance  and  a  reading  of  the  ordinance  oa 
"three  different  days."  If  the  rule  requiring 
the  ordinance  to  be  read  on  three  different 
days  Is  entirely  dispensed  with,  as  provided 
by  the  statute,  there  Is  no  provision  remain- 
ing that  requires  that  the  ordinance  shall  be 
read  three  different  times  at  the  one  meeting 
where  it  Is  up  for  consideration. 

Furthermore,  the  statute  dues  not  require 
in  terms  that  tbe  fact  of  tbe  reading  of  tbe 
ordinance  shall  be  made  a  matter  of  record 
In  the  proceedings  of  the  city  council.  It  is 
the  vote  upon  the  passage  of  the  ordinance 
that  must  be  recorded,  but  not  necessarily 
the  fact  of  the  reading  of  the  ordinance. 

[1,  0  The  city  council  Iiavlng,  by  a  three- 
fourtlis  vote,  dispensed  with  the  rule  re- 
quiring the  reading  of  the  ordinance  on 
ttiree  different  days,  the  ordinance  can  be 
placed  upon  Its  final  passage  at  a  single 
meeting  of  the  council,  and  in  such  event 
three  different  readings  of  tbe  ordinance  at 
such  meeting  was  not  required  by  the  statute. 
Furthermore,  the  fact  of  such  separate  read- 
ings is  not  required  by  statute  to  be  made 
of  record  in  the  proceedings  of  the  council 
where  the  rule  Is  dispensed  with. 

In  any  event  in  the  instant  case  it  is  fair- 
ly to  be  presumed  from  the  entire  record 
tliat  the  ordinance  was  in  fact  read  In  full 
the  third  time  before  it  was  placed  upon  final 
passage.  There  is  no  merit  in  appellant's 
contention  at  this  point 

IL  It  is  contended  that  the  ordinance  was 
never  legally  enacted,  because  there  is  a 
failure  to  show  of  record  that  the  yeas  and 
nays  were  properly  called  and  recorded  upon 
the  question  of  the  adoption  of  tbe  ordinance. 
The  particular  point  stressed  Is  that  the 
motion  upon  which  tbe  final  roll  call  was 
taken  was  not  sufficiently  specific  In  Its  lan- 
guage to  place  the  ordinance  itself  upon  pas- 
sage. Tbe  language  of  tbe  record  above  quot- 
ed shows  that  It  was  moved  and  seconded 
that  "said  bill  for  ordinance  be  placed  of 
record  for  its  final  passage."  The  contention 
of  tbe  appellant  Is  that  tbe  effect  of  this  mo- 
tion was  merely  to  have  tbe  ordinance  record- 
ed In  some  r^rd  of  the  city  council,  and 
that  It  did  not  place  the  ordinance  "on  its 
passage"  before  the  council;  or,  in  other 
words,  that  the  motion  had  merely  to  do  with 
tbe  recording  of  the  ordinance  for  "final  pas- 
sage" at  some  future  time  when  the  ordi- 
nance might  be  taken  up  for  such  passage. 

I'he  statute  (Code  Supplement  1913,  {  683) 
provides: 
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"On  the  passage  or  adoption  of  every  by-law, 
ordinance,  and  every  sncli  resolution  or  order, 
the  yeas  and  nays  shall  be  called  and  record- 
ed." 

-  We  have  beld  that  this  requirement  of  the 
statute  Is  mandatory,  and  that,  unless  the 
yeas  and  nays  are  called  and  recorded  upon 
the  final  passage  or  adoption  of  on  ordinance, 
the  same  is  not  legally  enacted. 

This  was  our  direct  holding  in  the  Town 
of  Olln  V.  Myers,  55  Iowa,  209,  7  N.  W.  609, 
and  has  been  followed  in  Markbam  v.  City  of 
Anamosa,  122  Iowa,  689,  98  N.  W.  493,  Coolt 
Y.  City  of  Independence,  133  Iowa,  682,  110 
N.  W.  1029,  and  Farmers'  Telephone  Co.  v. 
Town  of  Washta,  167  Iowa,  447,  133  N.  W, 
361. 

[3]  The  record  in  this  case  afBrmatlvely 
shows  which  members  of  the  city  councU 
were  present  at  the  time.  It  afflrmatiTcIy 
shows  that  the  roll  was  called  and  afflrma- 
tlvely  shows  of  record  bow  each  member  of 
the  council  voted.  There  is  a  sufficient  com- 
pliance with  the  requirements  of  the  statute 
In  these  several  particulars. 

[4]  The  precise  question  for  our  determina- 
tion at  this  point  is  whether  or  not  the  mo- 
tion that  "said  bill  for  ordinance  be  placed  of 
record  for  final  passage"  was  sufficient  by 
Its  terms  to  bring  before  the  city  council  the 
question  of  a  vote  upon  the  passage  of  the 
ordinance,  and  that  the  vote  thereon  was  in 
fttct  a  vote  to  adopt  and  pass  said  ordinance. 
The  language  of  this  motion  must  be  con- 
strued in  the  light  of  the  circumstances  un- 
der which  it  was  made.  The  city  council  had 
the  ordinance  in  question  before  it  for  con- 
sideration at  that  tdme.  The  councU  had 
voted  to  dispense  with  the  rule  requiring  the 
reading  of  the  ordinance  on  three  different 
days.  The  ordinance  had  Iteen  read  and  coa- 
sidercd  by  the  council  at  the  time  this  mo- 
tion was  made^  The  language  used  in  .the 
motion  was  not  teclmlcally  accurate,  nor  was 
It  by  any  means  the  most  apt  and  expressive 
that  could  have  been  chosMi,  bat  we  do  not 
tlUnk  there  was  such  verbal  inaccuracy  as 
to  render  obscure  and  uncertain  the  plain 
purpose  and  intent  to  place  the  ordinance 
upon  final  passage.  The  member;s  of  the 
councU  could  not  w^  have  been  In  any  way 
misled  in  the  matter,  and  must  have  clearly 
understood  that  they  were  voting  upon  the 
final  passage  of  the  ordinance. 

A  fair  and  reasonable  constructioa  of  the 
language  of  the  motion,  in  the  light  of  the 
circumstances  under  which  it  was  made,  leads 
us  to  the  conclusion  that  the  effect  of  the 
language  of  the  motion  was  to  place  the 
ordinance  upon  its  final  passage.  This  being 
true,  it  follows  Uiat  the  ordinance  was  duly 
adopted. 

We  hold  that  the  record  sufficiently  shows 
that  the  ordinance  in  question  was  duly  and 
legally  adopted  and  oiacted  as  provided  by 


the  statute,  and  that  the  Mune  was  not  in- 
valid for  any  of  the  reasons  urged  upon  this 
appeaL 

It  foQowB  that  the  Judgment  of  the  dis- 
trict court  must  be,  and  the  same  is,  affirmed. 

EVAN^,  0.  J.,  and  STBVSNS  and  AB- 
THUB,  JJ.,  concur. 


WHITMORE  V.  GAMBLE  et  at.    (No.  34253.) 

(Supreme  Court  of  Iowa.    Oct.  18,  1921.) 

Schools  and  school  distrlots  «=s>38— I  rr«oalari< 
ties  In  election  favoring  oonsolldatloB  of  dlo> 
triots  beld  Immaterial. 
Where  in  an  election  to  form  a  consolidat- 
ed district  of   a  village  and  territory  ontside 
one  or  two  country  ballots  were  placed  in  the 
town  box  and  one)  of  the  judges  to  equalise 
ballots  placed  town  ballots  in  the  country  box, 
and   results   showed   two  less  conntry  bidlots 
than  country  voters  and  two  more  town  bal- 
lots than  voters^  bat  there  was  a  very  sub- 
stanfial    majority   for    the    consolidation,    the 
irregularity  was  immateriaL 

Appeal  from  District  Coxat,  Page  County; 
Oerl  Peters,  Judge. 

Action  In  equity  to  determine  the  validity 
of  an  election  establishing  a  consolidated 
school  district  and  to  enjoin  the  treasurer 
and  director  from  issuing  bonds.  By  stipula- 
tion of  the  parties  it  was  agreed  that  the 
court  might  treat  the  action  as  an  appro- 
priate one,  whether  technically  so  brought  or 
not  There  was  a  decree  dismissing  plaln> 
tiff's  petition,  and  he  appeals.    Affirmed.  . 

Ferguson,  Barnes  &  Ferguson,  of  Shenan- 
doah, for  appellant 

L.  H.  Mattox  and  Wilson  &  Keenan,  all  Of 
Shenandoah,  for  appellees. 

STEVENS,  3.  At  an  election  held  on  the 
2Sth  day  of  February,  1920^  at  the  town  hall 
in  Coin,  Page  county,  Iowa,  to  vote  upon  the 
question  of  the  organization  of  a  consolidated 
independent  school  district  to  be  Imown  as 
the  consolidated  independent  school  district 
of  Coin,  two  ballot  boxes  were  used,  one 
for  the  voters  residing  within  the  Incoriwrat- 
ed  town  of  Coin,  and  one  for  the  voters  re- 
siding within  the  territory  of  the  proposed 
district  outside  of  the  town  of  Coin,  The 
count  of  the  Judges  of  election  showed  that 
87  votes  were  cast  for  consolidation  and  7 
against  in  the  town  of  Coin,  and  67  votes  for 
and  50  against  consolidation  In  the  territory 
outside  thereof,  thereby  showing  a  majority 
in  favor  of  consolidation  both  in  the  town 
and  In  the  territory  outside  thereof. 

The  contention  of  counsel  for  appellant  la 
that  ballots  which  should  have  been  placed 
in  the  ballot  box  used  for  the  territory  out- 
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side  of  Goln  w«re  erroneondy  pnt  In  the 
town  box,  and  tbat  ballots  that  shonld  have 
been  put  In  the  town  box  were  placed  In  the 
country  box.  The  testimony  sustains  this 
contention  to  the  extent  of  showing  that  one 
or  two  country  ballots  were  placed  In  the 
town  box,  and  that  the  Judges,  for  the  purpose 
of  equalizing  the  number  of  ballots,  placed 
one  or  two  town  ballots  In  the  country  box. 
Of  coarse,  the  Judges  did  not  know  whether 
these  ballots  were  cast  for  or  against  con- 
solidation, and  the  error  could  not  be  correct- 
ed In  this  way.  When  the  ballot  boxes  were 
opened  and  the  votes  counted  by  the  Judges, 
It  was  discovered  that  the  ballots  In  the 
country  box  were  two  leas  than  the  number 
of  votes  cast,  as  shown  by  the  pollbook, 
whereas  the  town  box  contained  two  more 
than  the  total  number  cast  In  Ooln,  as  shown 
by  the  pollbooks.  This  Irregularity  did  not, 
however,  affect  the  result  Giving  to  appel- 
lant the  most  favorable  Interpretation  of  the 
tiestlmony,  there  was  still  a  substantial  ma- 
jority, both  In  the  town  and  country  boxes. 
The  error  of  the  Judge  who  d^wslted  the 
ballot  in  the  wrong  box  was  discovered  Im- 
mediately and  a  correction  sought  as  above 
suggested.  Manifestly  the  election  was  not 
invalidated  by  the  errors  shown.  The  result 
was  the  same  as  it  would  have  been  U  the 
claimed  errors  had  not  been  made.  The 
dtatlon  of  authorities  on  this  point  is  un- 
necessary, but,  as  bearing  upon  the  question, 
see  SUte  v.  Lockwood,  181  Iowa,  1233,  160 
N.  W.  330,  and  Powers  v.  Harten,  183  Iowa, 
764,  167  N.  W.  683.  The  record  contains 
'  nothing  to  Indicate  fraud  or  design  upon  the 
part  of  the  Judges  to  improperly  mingle  the 
ballots. 

It  is  further  contended  by  counsel  for  ap- 
pellant tbat  electioneering  was  permitted 
and  carried  on  at  the  town  hall  during  the 
day  of  the  election.  This  point  is  not  Insist- 
ed upon  In  argument,  and  a  careful  reading 
of  the  record  satisfies  us  that  the  conteutioa 
is  without  merit. 

We  therefore  hold  that  the  decree  of  the 
court  below  sustaining  the  consolidation  of 
the  district  should  be,  and  is,  affirmed. 


EVANS,   0.  J.,  and 
THUR,  JJ.,  concur. 


FAVILLE   and   AR- 


CRONK  V.  DUNLAP. 
(Supreme  Court  of  Iowa. 


(No.  S4I7Z) 

Oct.  18,  1921.) 


Boundaries    «=>S2(2)— Plalotlff    held   to    have 

waived  allowance  of  time  to  file  exceptions 

to  oommissioner's  report. 

Where  plaintilfs  petition  for  establisliment 

of  lost  corners  under  Code,  {{  4228-4239,  was 

filed  February,  1919,  and  issue -made  forthwith 


on  plea  of  acquleaeenee  and  adverse  posses- 
aion,  and  at  February  term,  1920,  on  trial  no- 
tice by  defendant,  itte  court  fixed  trial  for 
March  15tb,  when  plaintiff  requested  appoint- 
ment of  engineer  to  make  plat  stating  that,  if 
the  Une  found  was  as  claimed  by  defendant, 
plaintiff  would  dismiss,  and,  if  it  was  not  the 
same,  he  would  proceed  immediatdy,  and  the 
commissioner  so  appointed  filed  plat  on  March 
17th,  and  the  court  fixed  March  19th  for  trial, 
plalntifl  had  waived  right  under  section  423S 
to  demand  pos^onement  to  the  next  term  to 
file  exceptions  to  the  commisoioner's  report, 
and,  especially  in  view  of  court's  right  to  pro- 
ceed on  issue  olf  acquiescence,  plaintilf  could 
not  refuse  to  appear  on  the  date  assigned. 

Appeal  from  District  Court,  Davis  (bounty ; 
Seneca  Cornell,  Judge. 

A  proceeding  to  establish  alleged  lost  o(»- 
ners  of  a  residence  lot  The  plalntifT  moved 
for  a  continuance  and  for  time  to  file  excep- 
tions to  a  commissioner's  report  His  motion 
being  'overruled,  he  refused  to  appear  at  the 
trial,  and  his  petition  was  dismissed  for 
want  of  prosecution.  He  has  aK>ealed.  Af- 
firmed. 

Roberts  ft  Webber,  of  Ottumwa,  for  appel- 
lant 

Payne  ft  Goodson,  of  Bloomfleld,  for  ap- 
pellee. 

EVANS,  C.  J.  The  plaintiff  alleged  In  his 
petition  that  he  was  Uie  owner  of  the  east 
two-thirds  of  a  certain  lot  8  In  the  dty  of 
Bloomfield,  and  that  the  defendant  was  the 
owner  of  the  west  one-third  thereof,  and  that 
the  boundary  line  between  the  two  properties 
had  become  lost  or  destroyed.  He  prayed 
for  an  establishment  of  same  under  the  jtro- 
vlslons  of  chapter  5,  tit.  21,  of  the  Code,  be- 
ing sections  4228-4239.  Plaintiff's  petition 
was  filed  In  February,  1919.  Issue  was  made 
by  the  defendant  forthwith.  The  defendant 
pleaded  acquiescence  in  the  recognized  line 
and  also  adverse  possession.  At  the  Febru- 
ary, 1920,  term  of  court  the  case  was  regu- 
larly assigned  for  trial  upon  a  fixed  date. 
On  such  date  the  parties  appeared.  Upon 
the  application  of  plaintiff  the  court  ap- 
pointed a  commissioner  to  make  measure- 
ments of  the  lot  in  question  and  to  make  and 
present  a  plat  which  would  show  the  true 
line  separating  the  east  two-thlrda  from  the 
west  one-third  of  said  lot  and  which  would 
also  show  the  alleged  line  acquiesced  in  by 
the  parties  as  contended  by  the  defendant 
This  aiHPolntment  of  the  commissioner  con- 
templated immediate  action  and  report  by 
the  commissioner,  and  the  trial  was  post- 
poned until  such  report  should  be  made. 
Such  report  was  presented  on  the  second  day 
following,  and  consisted  of  a  mere  plat  of 
a  rectangular  lot  which  todlcated  the  correct 
mathematical  Une  and  the  line  contended 
for  by  defendant  as  having  been  acquiesced 
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in.  Thereupon  the  court  ordered  the  trial 
to  proceed  on  the  second  day  following  the 
filing  of  such  rqjort.  Thereupon  the 
plaintiff  filed  a  motion  for  postponement  of 
the  trial  until  the  next  term  so  that  he  might 
have  opportunity  to  file  exceptions  to  the  re- 
IK>rt  on  or  before  the  second  day  of  such 
term  as  provided  by  section  4235  of  the  Code. 
Such  motion  of  plaintiff  gave  to  the  court 
advance  notice  that  the  plaintiff  would  not 
appear  at  the  trial  on  the  date  set  by  the 
court.  On  such  date  the  case  was  called  for 
trial  In  due  course.  No  one  appeared  for  the 
plaintiff,  and  his  petition  was  dismissed. 

Plaintiff's  exceptions  are  predicated  whol- 
ly upon  the  provisions  of  section  4235,  where- 
by the  parties  are  allowed  until  the  second 
day  of  the  following  term  to  file  exceptions 
to  the  commissioner's  report.  For  the  pui^ 
pose  of  this  appeal  we  will  assume  that  the 
plaintiff  had  a  mandatory  right  to  such  time 
unless  he  bad  already  waived  it 

An  examination  of  the  record  satisfies  us 
that  the  disclosures  therein  are  sufficient 
evidence  of  a  waiver  to  Justify  the  court  in 
the  ruling  complained  of. 

For  more  than  one  year  after  the  Issue  bad 
been  made  the  case  had  apparently  slept  up- 
on the  docket.  At  the  February,  1920,  term, 
pursuant  to  trial  notice  by  the  defendant,  the 
court  fixed  a  date  of  trial  as  of  March  15th 
following.  On  that  date  plaintiff  aweared 
by  his  attorney  and  orally  applied  for  the 
appointment  of  a  commissioner  for  a  limited 
purpose.  The  record  recites  that  at  that 
time  the  plaintiff— 

"orally  requested  the  court  to  appoint  an  en- 
gineer to  inspect  and  survey  the  lines  in  dis- 
pute, and  stated  orally  that  it  would  better 
enable  the  court  to  understand  and  apply  the 
evidence  if  the  commissioner  would  make  a 
plat  showing  both  lines  as  claimed  by  the  par- 
ties, and  stated  to  the  court,  in  substance,  that 
if  the  commissioner  found  the  west  line  of 
plaintiff's  lot  as  platted  to  be  on  the  same  line 
as  the  fence  claimed  by  defendant  as  a  line  by 
adverse  possession  or  acquiescence,  be  would 
dismiss  plaintiff's  action  at  the  cost  of  plain- 
tiff, bat  that,  if  the  commissioner  did  not  so 
find,  they  would  proceed  immediately  upon  the 
report  of  the  commissioner,  with  the  intro- 
duAion  of  the  evidence  and  the  final  deter- 
mination of  said  cause;  that  thereupon  the 
court  sustained  the  motion  of  plaintiff  and  ap- 
pointed a  commissioner  for  the  express  pur- 
pose of  making  a  survey  to  locate  the  Unes 
claimed  by  the  plaintiff  and  the  defendant  and 
to  draw  a  plat  showing  the  line  claimed  by 
the  plaintiff  and  also  the  hue  claimed  by  the 
defendant,  and  to  file  said  plat  at  once,  and 
the  trial  of  said  cause  was  suspended  until 
the  said  report  of  the  commissioner  could  be 
filed." 

Pursuant  to  his  appointment,  the  commis- 
sioner made  the  measurements  and  filed  his 
plat  on  March  17th.  Thereupon  the  court 
fixed  March  19th  as  the  date  for  resuming 


the  trial.  The  defendant  liad  appeared  with 
his  witnesses  on  the  15th  and  pursuant  to  the 
temporary  postjwnement  of  the  trial  he  held 
his  witnesses  in  court  until  the  19th  and  un- 
til  the  case  was  reached  for  triaL  We  think 
that  upon  this  record  the  waiver  by  plaintiff 
is  shown,  and  that  he  was  In  no  position  to 
demand,  as  a  matter  of  mandatory  right,  a 
postponement  until  the  following  term.  Be 
made  no  showing  whatever  that  would  have 
Justified  the  court  in  exercising  a  discretion 
In  his  favor  in  the  interest  of  a  fair  triaL 

Furthermore,  under  section  4230  the  issue 
of  acquiescence  was  one  which  the  court  was 
not  required  to  submit  to  the  commissioner. 
Such  issue  was  not  In  fact  submitted  to  the 
commissioner.  The  trial  court  could  thers- 
fore  have  proceeded  with  the  trial  of  that 
issue  either  before  or  after  the  filing  of  the 
commissioner's  report  and  without  reference 
thereto.  Clearly  therefore  the  plaintiff  was 
in  no  i>ositlon  to  make  a  peremptory  demand 
upon  the  court,  or  to  say  in  advance,  "I  will 
not  appear  before  yon  oi^  the  date  assigned." 
The  case  was  duly  called,  for  trial  upon  the 
date  fixed.  The  plaintiff  refused  to  offer  any 
evidence  or  to  appear  in  any  manner.  The 
court  did  not  err  In  dismissing  his  petition. 

The  Judgment  below  is  therefore  affirmed. 

ARTHUR,  STEVENS,  and  FAVILLB,  JJ., 
concur. 


STATE  V.  VAN  QORDER.    (No.  3364^) 

(Supreme  Conrt  of  Iowa.    Oct  18,  1821.) 

Criminal  law  <8=>  1 077— Accused  held  entitled 
to  transcript  of  evidence  at  county's  expeasa. 
Under  Code,  }  254,  as  to  ordering  tran- 
script of  evidence  at  the  county's  expense, 
where  accused  Is  unable  to  pay  therefor,  Mi, 
that  neither  the  fact  that  accused  was  able 
to  furnish  an  appeal  bond,  nor  that  his  wife 
had  property,  nor  that  accused  bad  relatives 
who  bad  previously  aided  him,  nor  that  he  was 
permitted  to  subpoena  witnesses  at  county's 
expense,  nor  that  his  case  had  been  an  expen- 
sive one  for  the  county,  nor  that  be  was  capa- 
ble of  earning  money,  constituted  reason  why 
bis  application  for  such  transcript  should  be 
denied;  accused  having  been  imprisoned  on 
another  charge,  and  therefore  unable  to  work 
and  pay  for  a  transcript 

Appeal  from  District  CJourt,  Monroe  CSoun- 
ty ;  D.  M.  Anderson,  Judge. 

The  defendant  was  convicted  of  man- 
slaughter and  prosecuted  an  appeaL  He 
made  application  to  the  district  court  under 
the  statute  for  an  order  that  a  transcript  of 
the  evidence  in  said  cause  be  ordered  at  the 
expense  of  the  county.  The  application  was 
refused,  and  defendant  appeals  from  the 
order  denying  said  application.  Reversed 
and  remanded. 
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Wm.  S.  Hart,  of  Waakon,  and  D.  W.  Bates, 
of  Albia,  for  appellant 

Ben  J.  Gibson,  Atty.  Oen.,  and  B.  J.  Flick, 
Asst  Atty.  Gen.,  for  tbe  State. 

FAVnXB,  J.  Tbe  appellant  was  indicted 
In  the  district  conrt  of  Monroe  County,  Iowa, 
cbarged  with  the  crime  of  murder  in  the  first 
degree.  Upon  the  trial,  be  was  convicted 
of  manslaughter.  From  judgment  on  said 
conviction  he  has  prosecuted  an  appeal  to 
this  court 

In  proper  form  the  appelant  presented  his 
application  fOr  an  order  that  tbe  transcript 
of  tbe  evidence  in  the  cause  in  which  he  had 
been  convicted  should  be  ordered  by  tbe 
court  at  tbe  expense  of  Monroe  county,  Iowa. 
The  appellant's  application  was  supported' 
by  bis  own  afl9davit  and  that  of  others  re- 
specting his  financial  condition.  Affidavits 
in  resistance  thereto  were  filed.  Tbe  order 
of  the  lower  court  was  as  follows : 

*****  Upon  shovring  made  by  the  de- 
fendant and  counter  showing  made  by  the 
state,  tbe  court  is  not  satisfied  that  the  de- 
fendant is  not  able  to  pay  for  a  transcript  of 
the  evidence  taken  upon  tbe  trial.  Tbe  de- 
fendant apparently  bad  no  difficnlty  in  giving  an 
appeal  bond  of  $7,500,  upon  which  be  is  now 
and  has  been  since  May  at  liberty  upon  tbe 
charge  herein  made.  He  ia  an  able-bodied  man, 
and  with  the  present  demand  for  labor  ought 
to  have  no  difficulty  in  making  $5  or  more  per 
day.  He  and  bis  wife  were  interested  in  a 
property  at  Poplar  Bluff,  Mo.,  in  which  they 
certainly  bad  considerable  equity.  His  wife  bad 
an  interest  in  her  father's  estate  of  $3,000  or 
14,000,  and  he  has  brothers  and  sisters  and 
other  relatives  in  Allamakee  county,  Iowa,  who 
have  heretofore  come  to  his  aid.  In  his  trial 
in  this  court  be  was  permitted  to  subpoena 
all  the  witnesses  he  asked  for,  and  many  of 
them  residing  at  a  great  distance.  The  county 
has  paid  these  fees.  The  case  was  an  expen- 
sive one  to  Monroe  county,  and  the  added 
burden  of  a  transcript  at  its  expense  ehonld  not 
be  added,  when  tbe  means  are  certainly  at  band 
for  the  defendant  to  bear  this  expense  himself. 
Tbe  defendant's  motion  for  a  transcript  of  the 
evidence  in  this  case  at  the  expense  of  Monroe 
county,  Iowa,  is  overruled,  to  which  ruling  the 
defendant  at  the  time  dulj  excepts." 

Code,  (  254,  provides  as  follows: 

'*If  a  defendant  in  a  criminal  canse  has  per- 
fected an  appeal  from  a  judgment  against  him, 
and  shall  satisfy  a  Judge  of  the  court  from 
which  the  appeal  is  taken  that  he  is  unable  to 
pa;  for  a  transcript  of  tbe  evidence,  snob  Judge 
may  order  the  same  made  at  the  expense  of  the 
county." 

We  hare  examined  tbe  record,  and  are 
satisfied  therefrom  that  the  appellant  has 
dearly  established  bis  Inability  to  pay  for 
the  transcript  in  said  cause.  The  fact  that 
he  was  able  to  furnish  an  appeal  bond,  or 
that  bis  wife  has  an  Interest  In  her  father's 


estate^  or  that  the  appellant  has  brothers  and 
sisters  and  other  relatives  in  Allamakee 
county,  Iowa,  who  had  previously  come  to 
his  aid,  is  not  a  sufficient  reason  why  be 
should  be  denied  a  transcript  at  tbe  expense 
of  tbe  county,  as  he  has  no  legal  way  of  se- 
curing any  funds  from  these  sources  with 
which  to  pay  for  a  transcript  Nor  should 
tbe  fact  that  he  was  permitted  to  subpcena 
witnesses  in  his  trial  at  the  expense  of  the 
county,  or  that  the  case  has  been  an  expen- 
sive one,  be  considered  as  any  just  reason 
why  his  application  for  an  order  for  tran- 
script should  be  denied. 

Tbe  fkct  that  the  appellant  Is  an  able- 
t>odled  man  and  should  be  earning  good 
wages,  as  suggested  In  tbe  order  of  tbe  court 
is  not  sufficient  to  justify  the  refusal  of  his 
application  for  a  transcript  at  tbe  expense 
of  tbe  county,  In  view  of  the  affidavits  filed 
in  the  case.  It  sufficiently  appears  that  tbe 
appellant  has  been  arrested  and  was  Im"- 
prisoned  for  another  offense,  and  therefore 
has  not  been  In  a  position  to  earn  money  for 
the  payment  of  a  transcript  Tbe  apparent 
interest  of  the  appellant  In  a  property  at 
Poplar  Bluff,  Mo.,  In  which  his  wife  is  also 
interested,  appears  to  be  so  negligible  that 
we  do  not  think  it  could  be  fairly  said  that 
the  appellant  had  any  resources  therein 
which  would  be  available  to  him  to  secure 
the  necessary  money  for  a  transcript  In  this 
cause. 

Tbe  theory  of  oar  law  is  to  guarantee.  In 
ao  far  as  possible,  not  only  a  fair  and  im- 
partial trial  to  every  person  charged  with 
crime,  but  also  a  right  to  have  his  cause  re- 
viewed by  the  highest  tribunal  in  the  state, 
so  that  It  may  be  determined  that  his  con- 
viction has  not  been  erroneously  or  Illegally 
procured.  We  have  had  occasion  to  review 
this  statute  and  to  discuss  it  In  State  v. 
Bobbins,  106  Iowa,  688,  77  N.  W.  463, 
State  V.  Wright  111  Iowa,  621,  82  N.  W. 
1013,  State  v.  Ooodsell,  136  Iowa,  445,  113 
N.  W.  826,  and  State  T.  Harris,  151  Iowa, 
234,  130  N.  W.  1082,  and  it  is  unnecessary 
for  us  to  review  what  we  have  said  therein 
respecting  this  statute  and  its  proper  con- 
struction and  application.  Upon  the  record 
in  this  case  we  are  satisfied  that  tbe  trial 
court  was  in  error  in  denying  the  act>ellant'B 
application  for  a  transcript  at  tbe  expense  of 
Monroe  county,  Iowa,  but  that  tbe  same 
should  have  been  ordered  by  the  court 
>  It  therefore  follows  that  the  action  of  the 
lower  court  is  reversed,  and  said  cause  la 
remanded,  with  instructions  to  the  lower 
court  to  proceed  In  accordance  with  this 
opinion. 

Beversed  and  remanded. 

EVANS,  O.  J.,  and  STS3VENS  and  ABTH- 
UB,  33.,  coivnr. 
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BILBO  at  «1.  V.  DISTRICT  COURT  OF 

RINGGOLD    COUNTY   et  al. 

(No.  34063.) 

(Supreme  Court  of  Iowa.    Oct   18,  1921.) 

1.  Venue  €=>37— Chango  for  frand  In  Inoeptlon 
of  note  sued  on  cannot  bo  granted  after  con- 
tittuance. 

An  application  for  a  change  of  Tenue  un- 
der Code  Supp.  1913,  §  3505,  subd.  6,  on  ground 
that  note  sued  on  waa  fraudulent  in  its  incep- 
tion, and  without  consideration,  was  subject  to 
the  provision  of  section  3506  that  application 
for  change  shall  not  be  allowed  after  a  contin- 
uance. 

2.  Venue  9=937— Reply  to  answer  not  necM- 
sary  to  make  up  issues  to  bring  ease  within 
rule  against  change  of  venue  after  oontlnu- 
anoe  granted. 

In  a  suit  on  a  note,  a  repl;  to  the  answer 
was  not  necessary  to  malce  up  the  issues, 
denial  of  the  allegations  in  the  answer  fur- 
nished by  statute  being  sufficient,  so  that  the 
contention  that  the  provision  of  Code,  |  3506, 
forbidding  granting  application  for  change  of 
venue  after  continuance  could  not  apply  be- 
cause, no  reply  being  filed,  iasaea  were  not 
made  up,  waa  without  merit. 

Certiorari  to  District  Court,  Blnggold 
County;    Homer  A.  Fuller,  Judge. 

Proceedings  in  certiorari  to  test  the  le- 
gality of  the  action  of  the  tDIstrlct  Court  of 
Blnggold  County  In  refusing  a  change  of  ven- 
ue to  plaintiffs  under  section  S505,  subsec  6 
thereof,  of  the  1913  Supplement,  In  an  action 
brought  against  plaintiffs,  George  W.  Bil- 
bo and  Mary  S.  Bilbo,  by  Bert  Teale,  In  Ring- 
;sold  county,  upon  a  promissory  note.  Pe- 
titioners filed  answer  therein  alleging  frand 
in  the  inception  of  the  note  and  alleging  thetr 
residence  to  have  been  at  all  times  in  Union 
county,  and  asking  a  change  of  venue  from 
Blnggold  county  to  Union  county,  the  coun- 
ty of  their  residence.  The  order  of  the  Dis- 
trict Court  la  sustained  and  affirmed.  Af- 
firmed. 

Spence  &  Beard,  of  Ift  Ayr,  and  D.  W. 
Higbee  and  B.  Brown,  both  of  Creston,  for 
petitioners. 

F.  F..  Fuller  and  Lewis  &  Lewis,  both  of 
ML  Ayr,  for  respondents., 

ABTHUB,  J.  On  August  6.  1920,  Bert 
Teale  filed  a  petition  In  the  district  court  of 
Blnggold  county  demanding  Judgment  on  a' 
promissory  note  which  by  its  express  terms 
was  payable  at  Mt.  Ayr,  the  county  seat  of 
Blnggold  county.  The  suit  was  brought  for 
the  August,  1920,  term,  which  began  August 
16,  1920,  and  an  original  notice  was  duly 
served  on  defendants  notifying  them  to  ap- 
pear before  noon  of  the  second  day  of  the 
term. 


On  August  17th  defendants  appeared  by 
Thomas  L.  Maxwell  and  Spence  &  Beard,  at- 
torneys, and  at  the  request  of  their  attorneys 
were  given  30  days'  time  to  file  answer. 

On  August  17,  1020,  the  answer  of  defend- 
ants, which  was  afterwards  filed,  was  pre- 
pared, signed,  and  verified  by  appellants. 

On  September  18, 1920,  defendants  filed  the 
answer,  admitting  execution  and  delivery 
of  the  note  sued  on,  but  alleged  fraud  In  its 
Inception. 

Subsequent  to  filing  the  answer  the  cause 
was  continued  over  to  the  November  term  by 
the  final  adjournment  of  the  August  term. 

The  November  term,  1920,  convened  on  the 
1st  day  of  November.  At  the  November 
term,  some  time  In  November,  the  case  waa 
continued  over  to  the  January  term,  1921. 

On  the  23d  day  of  December  plaintiff  filed 
a  trial  notice  that  the  case  would  be  brought 
to  trial  at  the  regular  January  term,  1921, 
to  commence  on  January  3,  1921. 

[1]  On  December  28,  1920,  defendants  in 
the  case  below,  petitioners  In  this  case,  filed 
their  motion  or  application  for  change,  of 
place  of  trial  from  Blnggold  county  to  Union 
county,  under  subdivision  6  of  section  S506 
of  1913  Supplement,  on  the  ground  that  the 
note  sued  on  was  fraudulent  in  its  inception, 
without  consideration,  and  that  their  signa- 
tures were  procured  thereto  by  false  and 
fraudulent  representations.  Besistance  was 
made  to  the  motion,  and  the  motion,  with 
resistance  -  thereto,  was  submitted  to  the 
court,  and  on  December  30th  the  court  ruled, 
refusing  to  grant  change  of  place  of  trial, 
basing  the  ruling  upon  the  fact  that  the  case 
bad  been  continued  over  the  August  term 
and  over  the  November  term  before  the  ap- 
plication for  a  change  of  place  of  trial  was 
filed.  The  ground  of  the  application  for  a 
change  of  place  of  trial  Is  found  in  subdivi- 
sion 6  of  the  Code,  i  3506,  which  was  made  a 
part  of  such  section  by  the  Acts  of  the  Thir- 
ty-Third Greneral  Assembly.  Prior  to  the 
enactment  of  this  amendment  to  (3ode,  i 
3505,  we  have  on  numerous  occasions  been 
called  upon  to  construe  its  provisions  In  con- 
nection with  Code,  i  3606.  Section  3506  lim- 
its the  time  within  which  application  should 
be  filed.  In  every  case  where  provisions  of 
Code,  {  3506,  have  been  urged  against  the 
granting  of  the  change,  we  have  held  that,  if 
the  case  had  been  continued  after  the 
grounds  of  change  were  known  to  the  jtarty 
asking  the  change,  the  change  would  be  re- 
fused. The  provisions  of  Code,  I  3506,  are 
plain,  and  provide  that  no  change  shall  be 
granted  after  a  continuance,  the  wording 
being:  "Nor  shall  such  application  be  allow- 
ed after  a  continuance." 

In  Dean  v.  White,  5  Iowa,  266,  a  change 
was  refused  because  the  motion  was  not  filed 
until  after  a  continuance  had  been  granted. 
The  holding  in  that  case  was  based  on  the 
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lansaage  In  the  case  of  Wright  v.  Sterena,  8 
G.  Greene,  63,  In  which  we  said:- 

"If  the  facts  npoo  which  his  application  was 
based  existed  at  the  first  term,  and  were  known 
to  him,  his  application  should  have  been  made 
at  that  term.  If  they  bad  come  to  his  knowl- 
edge since  the  first  term,  or  did  not  exist  at 
that  time,  that  should  have  been  stated  as  an 
excuse  for  not  having  previonaly  made  the  ap- 
plication." 

These  cases  have  been  followed  in  many 
cases  since,  rinch  v.  Billings,  22  Iowa,  228; 
McCracken  v.  Webb,  36  Iowa,  551 ;  Petty  v. 
Hayden  Bros.,  115  Iowa,  212,  88  N.  W.  339 ; 
Hamill  V.  Brewing  Co.,  165  Iowa,  266,  143 
N.  W.  99,  145  N.  W.  511. 

The  answer  of  defendants  below  filed  on 
September  18, 1920,  and  which  was  prepared 
and  sworn  to  on  August  17,  1920,  shows  that 
defendants  then  knew  of  the  fraud  pleaded 
as  a  ground  of  change  of  venue.  If  the  ap- 
plication for  a  change  of  venae  had  been 
made  at  the  time  of  filing  answer  in  the  case, 
and  before  a  continuance  had  been  granted, 
the  court  would  have  bad  no  discretion  in 
the  matter,  and  the  change  would  have  been 
granted  on  the  filing  of  the  bonds  as  re- 
quired by  statute  (Code,  i  3605).  State  ex 
rel.  Ehrdal  v.  District  Court  of  O'Brien 
County,  170  N.  W.  442. 

Hamill  T.  Brewing  Co.,  supra,  was  decided 
after  tnibdlTlsion  6  was  added  to  section 
8005.  If  there  was  any  Intention  that  Code, 
i  3606,  should  not  apply  when  the  ground  of 
the  change  was  based  on  subdivision  6,  the 
I/eglslature  has  not  so  said  by  enactment, 
and  we  have  not  so  construed  the  same. 
There  is  no  reason  that  we  see  why  the  pro- 
visions of  Code,  I  8506,  do  not  ai^Iy  to  sub- 
division 6  of  that  section. 

In  the  Instant  case  the  kiio>wIedge  of  the 
fraud  relied  upon  was  known  by  petitioners 
on  the  second  day  of  the  first  term  to  which 
th^  were  required  to  appear,  -as  shown  by 
their  answer  signed  and  verified  by  them  on 
that  date,  and  later  filed  in  the  case.  Two 
continuances  having  thereafter  been  had  in 
the  case  before  the  motion  was  filed  for  a 
change,  we  are  of  the  opinion  that  the  court 
had  no  discretion  whatever  in  the  matter, 
and  that  petitioners,  defendants  below,  waiv- 
ed their  right  to  a  change.  They  had  an  ab- 
solute right  to  the  change  If  application  had 
been  made  In  time,  but  the  plain  provisions 
of  section  8606  apply  and  could  not  be 
ignored. 

[2]  Petitioners  urge  that.  If  section  8606 
should  be  held  to  apply,  which  they  contend 
does  not  apply,  then  that  the  plaintiff  Bert 
Teale  had  failed  to  file  a  reply  to  respond- 
ents' answer,  thereby  malting  up  the  issues 
which  were  necessary  to  secure  a  change  un- 
der section  3606;  that  until  a  reply  was  filed 
It  oould  not  be  known  whether  the  case 
wonld  ever  come  to  trial,  or  that  petitioners 


would  then  desire  a  change;  and  that  the  con- 
tinuances had  In  such  case  were  not  such 
as  contemplated  by  section  3606,  but  one  aft- 
er the  Issues  had  been  made  up.  This  posi- 
tion Is  not  well  taken.  The  plaintiff  might 
have  filed  a  reply,  but  It  was  not  necessary 
to  make  up  the  Issues.  Denial  of  the  allega- 
tions in  the  answer  furnished  by  statute 
made  up  the  Issues.  The  change  of  place  of 
trial  applied  for  by  petitioners  was  right- 
fully  refused. 

The  proceedings  of  the  district  court  mu8% 
he  and  are  affirmed. 

Afi3rmed. 

ETVANS,  C.  J.,  and  STEVENS  and  FA- 
TILLE,  JJ.,  concur. 


BOLATTI  V.  WABASH  RY.  CO.  at  al. 

(No.  34123.) 

(Supreme  Court  of  Iowa.    Oct.  18,  1921.) 

1.  Railroads  «=>5>/2i  New,  vol.  6A  Key-N». 
Serle»r-Notloe  of  damage  to  shipment  held 
sufflcient,  though  sot  dlreotMl  to  DIreotor 
General. 

Where  notice  of  damage  to  shipment  of 
grapes  was  in  all  respects  suflScient  to  apprise 
defendant  Director  General  of  Railroads  of  the 
loss,  the  notice  is  not  insufficient  because  cap- 
tioned to  the  railroad  company,  since  General 
Order  00,  which  was  passed  after  the  notice 
was  given,  relating  to  actions  against  the  Di- 
rector General,  had  no  application. 

2.  Carriers  «=9l87— Under  evideaea  as  to  neo- 
il(«rt  baMtling  of  shipment  af  gnpas  dlree- 
tton  of  verdlot  for  defendant  held  error. 

In  an  action  for  damages  to  a  shipment  of 
grapes,  held,  under  the  evidence  relating  to  the 
negligent  handling  by  terminal  carrier,  that 
court's  action  in  directing  a  verdict  for  defend- 
ant was  error. 

Appeal  from  District  Court,  Monroe  Coim- 
ty;    Seneca  Cornell,  Judge. 

Action  for  damages  to  a  shipment  of 
grapes.  Directed  verdict  for  defendants, 
and  judgment  against  plaintiff  for  costs. 
Plaintiff  appeals.  The  material  facts  are 
recited  In  the  opinion.    Reversed. 

Price  ft  Hlckenlooper,  of  Albia,  for  appel- 
lant 

D.  W.  Bates,  of  Albla,  for  appellees. 

STEVENS,  J.  The  shipment  in  controver- 
sy, which  is  a  carload  of  grapes,  ori^nated 
with  the  Southern  Pacific  Railway  Company 
at  Burbank,  Cal.,  on  September  29,  1918,  and 
was  tendered  to  the  plaintiff  at  Albia,  Iowa, 
the  designated  point  of  destination  by  the 
Wabash  Railway  Company  <m  October  10th. 

The  action,  as  originally  brought,  was 
against  both  the  Wabash  Railroad  (company 
and  the  Director  General  of  Railroads.    Lat- 
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er,  however,  tbe  action  against  the  railroad 
company,  on  motion  of  the  defendant,  was 
dismissed.  The  negligence  diarged  in  plain- 
tiff's petition  is  the  alleged  failure  of  the 
employees  and  agents  of  the  defendant  in 
charge  of  the  Instrumentalities  of  the  Wa- 
bash Railroad  Company  to  promptly  trans- 
port the  car  to  its  destination  and  its  fail- 
ure to  sufSclently  and  timely  ice  the  same. 

At  the  conclusion  of  plaintiff's  testimony, 
ihe  defendant  moved  the  court  for  a  direct- 
ed verdict  upon  two  principal  grounds,  as 
follows:  (a)  That  no  notice  or  claim  for 
damages  was  served  upon  the  Director  Gen- 
eral of  Railroads  by  plaintiff,  as  required  by 
the  bill  of  lading ;  and  (b)  that  the  testimo- 
ny of  plaintiff  failed  to  show  negligence  on 
the  part  of  the  Wabash  Railway  Company, 
but  that  it,  In  fact,  disclosed  that  the  neg- 
ligence. If  any,  causing  the  damages  com- 
plained of  occurred  while  the  car  was  in 
charge  of  the  Initial  or  intermediate  car- 
rier. As  stated,  the  motion  was  sustained, 
4nd  a  verdict  returned  for  the  defendant. 

[1]  I.  The  bill  of  lading  contained  a  pro- 
vision that  claims  for  damages  on  account 
of  loss  or  Injury  to  property  In  transit  by 
the  carelessness  or  negligence  of  the  railroad 
company  must  be  made  in  writing  to  the 
originating  or  delivering  carrier  within  six 
months  after  delivery  of  the  property. 
Plaintiff  attempted  to  con]rply  with  this  pro- 
vision of  the  contract  by  causing  a  notice 
and  verified  claim  bearing  the  caption 
"Claim  for  Goods  destroyed  to  the  Wabash 
Railway  Company"  to  be  served  upon  James 
Wallace,  the  agent  of  the  Director  General 
and  in  charge  of  the  station  of  the  Wabash 
Railway  Company  at  Albia,  Iowa.  The  no- 
tice In  substance  and  form  in  all  other  re- 
spects complied  with  the  requirements  of 
the  contract.  Georgia,  F.  &  A.  R.  Co.  v.  BHsh 
Milling  Co.,  241  U.  S.  190,  36  Sup.  Ct  541, 
60  L.  Ed.  948.  It  was  certain,  definite  and 
specific,  and  Its  puriwrt,  purpose,  and  inten- 
tion to  claim  damages  on  account  of  the 
negligence  of  those  in  charge  of  the  shipment 
could  not  have  been  mistaken  or  misinter- 
preted. 

It  is  not  claimed  by  counsel  for  appellee 
that  the  notice  could  have  been  convenient- 
ly or  promptly  served  upon  any  other  of- 
ficer or  agent  of  the  Director  General  than 
the  one  upon  whom  service  was  made.  If 
the  notice  and  claim  for  damages  was  in- 
sufilcicnt,  it  Is  solely  because  it  was  not  di- 
rected to  the  Director  General  instead  •  of 
to  the  Wabash  Railway  Company.  No  par- 
ticular form  of  notice  is  required.  The  no- 
tice served  to  apprise  the  agents  and  of- 
ficers of  the  Director  General  that  plaintiff 
claimed  damages  on  account  of  the  negli- 
gent transportation  of  the  grapes.  The  bill 
of  lading,  by  its  spedfic  terms,  required  no- 
tice to  be  given  either  to  the  originating  or 
terminal  carrier.    No  one  was  prejudiced  by 


the  failure  of  the  plaintiff  to  indude  in  the 
caption  the  name  of  the  Director  General 
or  to  make  the  notice  run  directly  to  him. 
The  notice  Itself  clearly  indicated  what 
shipment  was  referred  to  and  the  amount  of 
damages  claimed.  General  Order  No.  50, 
requiring  all  actions  for  damages  to  prop- 
erty in  transit  occurring  after  December  1, 
1917,  to  be  brought  against  the  Director 
General  directly,  was  promulgated  by  tbe 
Director  General  October  28,  1918,  which 
was  after  the  grapes  were  tendered  to  the 
plaintiff  and  after  the  notice  was  served 
upon  the  agent. 

So  far  as  we  are  advised,  the  Federal  Su- 
preme Court  has  not  held  that  written  no- 
tice of  the  consignee's  Intention  to  file  a 
claim  for  damages,  or  the  claim  itself  must 
be  addressed  to  the  Director  GeneraL  Or- 
der No.  50,  which  is  relied  upon  by  counsel 
for  appellee,  does  not  purport  to  cover  this 
point.  Its  purpose  was  to  require  that  all 
actions  at  law  and  suits  in  equity  for  loss  or 
damage  to. property  arising  after  December 
31,  1917,  based  on  contract  binding  upon  the 
Director  General  be  brought  directly  against 
the  Director  GeneraL    The  court  in  Missouri 

Pacific  R.  Co,  r.  Ault,  256  U.  8. ,  41  Sup. 

Ct.  593,  65  L.  Ed.  647,  held  that— 

"The  President  took  over  the  physical  prop- 
erties, the  transportation  Bystems,  and  plac«d 
them  under  a  single  directing  head;  bat  he 
took  them  over  as  entities,  and  they  were  al- 
ways dealt  with  as  such.  Bull.  No.  4,  p.  113. 
Each  system  was  required  to  file  its  own  tar- 
iffs. General  Order  No.  7,  Bull.  4,  p.  151. 
Each  was  required  to  take  an  inventory  of  its 
materials  and  supplies.  General  Order  No.  10, 
Id.  p.  170.  Each  federal  treasurer  was  to 
deal  with  the  finances  of  a  single  system;  his 
bank  account  was  to  be  designated,  '(Name  of 
Railroad),  Federal  Acconnt.'" 

It  seems  to  us  that  the  notice  In  question 
fully  met  the  requirements  of  the  contract, 
and  that  no  prejudice  resulted  to  any  one  on 
account  of  its  being  directed  to  the  railway 
company  instead  of  the  Director  General. 
Wallace  testified  that  he  was  the  agent  of 
the  Director  General,  and  that  he  forward- 
ed tiie  claim  to  the  freight  agent  of  the 
raihroad  company,  whom  he  supposed  also  to 
be  under  the  Director  General. 

[2]  II.  The  condition  of  the  grapes  when 
they  arrived  at  destination  is  described  by 
the  witnesses  as  "full  of  worms,"  "dried 
up,"  "very  nearly  all  rotten,"  and  that  they 
"looked  like  they  were  burned."  The  wit- 
nesses further  testified  concerning  the  con- 
dition of  the  car  when  opened  that  "it  look- 
ed  like  the  car   was   on   fire";   that  "for 

I  about  15  or  20  minutes  we  could  not  set 
Into  the  car  oa  acconnt  of  the  smoke" ;  that, 

;  "when  the  door  of  the  car  was  opened.    It 

j  was  hot" ;    and  that,  "when  we  opened  tbe 
door  at  first,  we  could  see  nothing,  and  \re 

I  opened  another  door  so  the  air  could   go 
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throngh,  the  smoke  go  off,  and  we  tried  to  go 
to  the  bactc  of  the  car  to  take  out  soitfe  grapes. 
It  was  warm  In  the  car  up  near  the  door. 
I  saw  something  that  looked  like  smoke 
coming  out  of  the  car." 

Robert  A.  Alhertus,  one  of  the  consignors, 
testified  that  the  grapes  were  ripe,  but  In 
good  condition,  when  delivered  to  the  South- 
em  Pacific,  and  that,  If  the  car  had  been 
sufficiently  and  properly  Iced,  they  should 
have  been  In  good  condition  at  destination. 
One  witness  testified  that  there  were  about 
2%  feet  of  Ice  In  the  bottom  of  the  ice  com- 
partment, and  another  witness,  that  it  con- 
tained only  about  a  foot  and  a  half.  The 
evidence  does  not  show  when  the  car  was 
received  at  Kansas  City  by  the  Wabash 
Railway  Company  nor  the  time  actually  con- 
sumed in  the  transportation  from  that  point. 

Clearly,  there  was  snffldent  evidence  of 
negligence  to  carry  the  case  to  the  Jury.  But 
'it  is  vigorously  argued  by  counsel  for  ap- 
pellee that  plaintiff's  evidence  fully  exon- 
erated the  terminal  carrier  from  negligence. 
Toney  Trevlsol,  who  paid  the  draft  attach- 
ed to  the  original  bill  of  lading  to  the  bank 
for  the  plaintiff,  testified  that  the  defend- 
ant's agent  told  blm  that,  according  to  the 
bill,  the  car  was  not  iced  after  It  left  Los 
Angeles  until  it  reached  Kansas  City.  On 
cross-examination  the  witness  was  asked  to 
state  whether,  If  the  car  was  not  iced  after 
it  left  Los  Angeles  and  before  it  .arrived  at 
Kansas  City  the  grapes  would  not  have  been 
completely  spoiled  before  the  car  arrived  at 
that  point.  The  competency  of  the  witness 
to  answer  the  question  was  challenged  and 
overruled  by  the  court.  The  answer,  how- 
ever, was  that  he  did  not  know.  No  other 
evidence  as  to  when  or  where  the  car  was 
iced,  or  what  quantity  was  placed  in  the 
compartment,  was  offered.  While  the  evi- 
dence may  not  have  been  strung  on  some 
features  of  the  case,  yet,  under  familiar 
rules  of  law,  it  was  sufficient  to  require  sub- 
mission of  the  case  to  the  Jury.  We  there- 
fore hold  that  the  motion  to  direct  a  ver- 
dict should  have  been  overruled,  and  that 
the  Judgment  of  the  court  below  cannot  be 
aUowed  to  stand. 

Reversed. 

EVANS.   C.  X,  and  FAVILLE5  and  AR- 
THUR, JJ.,  concur. 


GOLDEN  V.  BILBO.     (No.  34147.) 

(Supreme  Court  of  Iowa.    Oct  18,  1921.) 

I.  Deeds  $=»32— Title  under  deed  blank  as  to 
grantee  passes  by  delivery. 
A  deed  blank  as  to  the  grantee  confers  the 
equitable  title  on  the  purchaser,  and  such  title 
passes  by  delivery. 
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2.  Vendor  and  purchaser  «=9232(9)— Rule  r«- 
ferrlnp  possession  to  known  right  of  posses- 
alon  Inapplloahle  to  short-term  lessees. 

The  rule  that,  where  one  is  in  possession 
under  a  known  right  of  possession,  such  pos- 
session is  referrable  to  such  right,  and  a  pur- 
chSiicr  need  not  inquire  further,  is  inapplicable 
to  lessees  who  rent  for  short  periods  and  often 
renew  their  leases. 

3.  Exchange  of  property  «=>8  (4)— Contract  for 
exchange  held  compstent  to  show  time  for 
delivary  of  possession. 

Where  plaintiff  and  defendant  had  contract- 
ed for  exchange  of  lands,  but  the  property  to 
be  received  by  plaintiff  was  burdened  by  a  lease 
so  that  possession  could  not  be  given,  the  con- 
tract for  the  exchange  was  competent  in  ac- 
tion for  damages  to  show  the  time  that  plaintiff 
was  to  have  actual  possession. 

4.  Appeal  and  error  ^»7l9(l) —  Errors  not 
listed  as  relied  on  cannot  be  considered. 

A  complaint  on  appeal,  made  in  argument 
only,  that  the  measure  of  damages  in  an  in- 
struction given  was  incorrect,  cannot  be  con- 
sidered where  the  giving  of  the  instruction  was 
not  listed  among  errors  relied  on  for  reversal. 

5.  Evidence  «=32I3( I)— Offers  of  compromise 
inadmissible  to  show  liability. 

Offers  by  way  of  compromise  are  not  ad- 
missible to  show  liability. 

6.  Evidence  ^=>2 1 3 (2)— Offers  of  compromise 
held  Inadmissible  to  show  liablilty  for  breach 
of  contrast. 

In  an  action  for  damages  for  breach  of  a 
contract  for  the  exchange  of  lands,  evidence 
that  defendant  had  offered  to  make  certain 
payments  and  had  offered  a  certain  sum  in  set- 
tlement of  the  claim  held  incompetent  as  being 
offers  of  compromise. 

7.  Appeal  and  error  «s»l052(S)— Admlssioa  of 
offers  of  compromise  held  harmless  error. 

In  an  action  for  breach  of  contract  for  the 
exchange  of  lands,  admission  of  incompetent 
evidence  consisting  of  offers  of  compromise  held 
harmless;  the  question  of  liability  having  been 
decided  by  the  court,  and  not  the  jury. 

8.  Exchange  of  property  <g=>8  (4)— Evidence  of 
foreclosure  held  property  excluded  In  suit 
for  breaoh  of  contract. 

In  a  suit  for  the  breach  of  a  contract  for 
the  exchange  of  lands,  evidence  of  the  record  in 
a  foreclosure  action  with  receiver  clause  in  the 
mortgage,  subsequent  to  the  date  of  the  con- 
tract, held  properly  excluded;  the  action  not 
being  one  for  the  recovery  of  rent. 

Appeal  from  District  Court,  Union  Coun- 
ty;  P.  C.  Winter,  Judge. 

Appellee  brought  this  action  to  r(>cover 
damages  for  the  brcich  of  a  contract  be- 
tween Umself  and  appellant  which  provid- 
ed for  exchange  of  properties.  Appellee  al- 
leged that  he  suffered  damages  because  the 
premises  received  by  him  were  subject  to  a 
lease    extending    from    March    1,    1919,    to 
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>f£rch  1,  1920,  wbereby  lie  was  denied  po»- 
Besslon  of  the  premises  on  March  1,  1918, 
on  which  date,  under  the  contract,  he  was 
to  receive  jposseeaion.  Trial  to  a  Jnry,  re- 
sulting In  a  verdict  for  appellee.  Judgment 
was  rendered  thereon,  from  which  this  ap- 
peal Is  prosecuted.    Affirmed. 

R.  Brown,  of  Creston,  for  appellant 
Kenneth  H.  Davenport  and  E.  F.  McEn- 
Iry,  both  of  Creston,  for  appellee. 

ARTHUB,  J.  In  hla  petition  appellee 
claims  he  was  denied  possession  of  the  land 
be  was  to  receive  on  March  1,  1919,  because 
of  a  lease  previously  given  whereby  posses- 
sion was  retained  by  the  lessee  front  and 
after  March  1,  1919,  to  March  1,  1920,  and 
that  such  lease  prevented  a  sale  or  trade  of 
the  land  by  him,  and'  resulted  in  damage 
to  him ;  that  imder  the  terms  of  the  contract 
for  the  exchange  of  properties  defendant 
was  to  give  possession  to  plaintiff  on  March 
1,  1919, 

Appellant  admits  executing  the  contract 
and  the  terms  of  the  same,  but  alleges  that 
he  performed  all  the  terms  of  the  contract; 
that  In  pursuance  of  the  terms  of  the  con- 
tract he  executed  and  delivered  a  deed  for 
the  premises  to  appellee  on  or  about  Octo- 
ber 30,  1918,  and  made  full  performance 
of  the  terms  of  the  contract;  that  the  lease 
complained  of  was  void,  and  that  appellee 
failed  in  his  possession  because  of  his  own 
neglect  and  omissions;  that  the  title  receiv- 
ed and  held  by  appellee  by  virtue  of  the 
deed  of  October  80,  1918,  was  paramount  to 
the  lease  of  the  premises;  and  that  appel- 
lee lost  the  possession  of  the  premises  and 
the  rental  by  his  own  fault,  omissions,  and 
fttllures. 

II.  Error  is  assigned  to  Instruction  No.  3, 
■wherein  the  court  Instructed  the  Jury  that 
the  contract  had  been  established  beyond 
dispute  under  which  by  Its  terms,  appellee 
was  to  be  given  possession  March  1,  1919, 
and  that  It  was  further  established  with- 
out contradiction  that  appellant  did  not  so 
give  appellee  possession,  and  that  the  only 
remaining  Issue  was  to  fix  the  amount  of 
appellee's  damages. 

Appellee,  by  contract  In  writing,  traded 
certain  town  property  to  appellant  for  a 
farm.  The  contract  is  dated  October  24, 
1918,  and  contains  the  following  provision: 

"Each  party  hereto  agrees  to  pay  the  inter- 
est due  on  the  mortgages  on  the  property  be 
is  trading  and  the  taxes  thereon  up  to  October 
23,  1018,  and  possessipn  of  the  farm  Is  to  be 
given  on  March  1,  1010,  and  possession  of  the 
town  property  Is  to  be  given  as  soon  as  the 
title  paper*  are  exchanged,  and  this  trade 
completed." 

It  appears  without  dispute  in  the  record 
that  one  Frank  Pierce  owned  the  land  In 
September,  1018,  and  In  that  month  convey- 


ed the  same  to  Elsie  Sellgmas  by  deed  In 
which  the  name  of  the  grantee  was  not  in- 
serted. While  Elsie  Seligman  was  the  own- 
er of  the  deed,  on  October  1,  1018,  she  leas- 
ed It  to  John  Sink  for  the  year  commencing 
March  1,  1010,  and  ending  March  1,  1020. 
On  October  16,  1918,  Sink  subleased  a  part 
of  the  land  to  William  Cunningham,  and 
the  remainder  to  W.  J.  Hammuns,  for  the 
term  of  his  lease.  Cunningham  and  Ham- 
mons  were  already  in  possession  of  the 
premises  under  lease  for  the  year  ending 
March  1,  1919.  Elsie  Seligman  sold  the  land 
to  appellant,  and  delivered  the  deed,  still 
blank  as  to  grantee.  It  was  discovered 
that  the  description  in  the  deed  was  errone- 
ous, and  a  new  deed  was  executed  by 
Pierce  October  SO,  1918,  to  correct  the  er- 
ror, and  appellee's  name  was  Inserted  as 
grantee  In  this  new  deed.  Some  time  In 
Jannary,  1919,  appellee  discovered  the  ex- 
istence of  the  lease  from  Elsie  Seligman  to 
Sink,  and  the  subleases  from  Sink  to  Ham- 
mons  and  Cunningham,  and  appellee  and 
appellant  then  had  a  conference  about  the 
possession  of  the  premises .  by  Hammons 
and  Cunningham  with  Hammons  and  Cun- 
ningham, lessees,  at  which  the  lessees  in- 
sisted on  the  validity  of  their  leases  and 
their  right  to  possession  under  them  until 
March  1, 1920,  and  refused  to  surrender  pos- 
session of  the  premises.  Appellant  never 
did  put  appellee  in  possession  of  the  prem- 
ises. 

Counsel  for  appellant  take  the  position 
that  the  deed  fronr  appellant  to  appellee,  de- 
livered In  October,  1918,  and  accepted  by 
am>ellee.  Invested  the  appellee  with  title 
and  the  right  to  possession  of  the  premises 
paramount  to  the  right  of  possession  of  the 
lessees,  that  the  lease  from  Seligman  to 
Sink  was  void,  and  that  the  subsequent 
leases  to  Hammons  and  Cunningham  were 
void,  and  that  both  appellant  and  appel- 
lee took  title  without  notice  of  the  leases, 
and  that  the  title  of  appellee  was  para- 
mount to  the  leases,  and  that  he  failed  to 
enforce  his  right  of  possession  at  his  own 
peril.  Counsel  for  appellant  further  con- 
tend that/  when  the  deed  to  appellee  was 
executed,  the  contract  of  exchange  which 
preceded  the  deed  and  which  provided  for 
possession  on  March  1,  1919,  was  merged  In 
the  deed,  and  that  the  contract  was  not 
competent  evidence  to  show  plaintiff's  right 
to  possession  on  March  1,  1919.  The  record 
is  clear  that  the  tenants  had  valid  leases 
for  the  year  beginning  March  1,  1910,  and 
ending  MarCb  1,  1020,  and  could  not  be 
dlsiwssessed.  Title  to  this  land  was  for  a 
time  dependent  on  the  ownership  of  a  certain 
deed,  blank  as  to  grantee. 

[1]  It  Is  settied  in  this  state  that  such 
deed  confers  the  equitable  title  on  the  pur- 
diaser,  and  that  such  title  passes  by  dellv- 
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ery.  LlUedahl  t.  Glassgow,  180  N.  W.  870. 
WUIe  Elsie  Sellgman  held  tbe  land  by  the 
deed,  blank  as  to  grantee,  It  Is  undisputed 
that  she  leased  the  land  to  John  £•.  Sink, 
who  sublet  to  Hammons  and  Cunningham. 
HanOnons  and  Cunningham  were  in  posses- 
sion as  tenants  when  the  contract  between 
appellee  and  appellant  was  made,  and  when 
the  deed  was  delivered,  and  when  appellant 
acquired  the  blank  deed  from  tbe  Identical 
persons  who  leased  the  land  to  Sink.  At  tbe 
time  the  contract  was  entered  into  neither 
party  knew  that  Hammons  and  Cunningham 
w'ere  in  possession  under  leases.  They  both 
disclaimed  such  Imowledge.  Appellee  did 
not  know  of  any  possession  by  tenants.  Ap- 
pellant was  informed  of  occupancy  of  the 
premises  by  Cunningham  and  Hammons,  but 
did  not  know,  as  he  testified,  that  they 
were  in  possession  under  leases.  Appellant 
testified: 

'1  knew  that  Hammons  and  Cvnningham  were 
in  possession.  I  did  not  talk  to  either  of  them 
to  find  out  when  their  leases  expired." 

[2]  Under  such  situation,  the  rule  con- 
tended for  by  appellant  that,  where  one  is 
In  possession  under  a  known  right  of  pos- 
session, such  possession  is  referable  to  such 
right,  and  tbe  purchaser  can  rightfully  as- 
BunfB  that  the  possession  is  bottomed  on 
such  right  and  need  not  inquire  further, 
can  scarcely  be  applied  to  lessees  who  rent 
for  short  periods  and  often  renew  their 
leases.  Seasonable  inquiry  of  tbe  lessees  in 
possession  would  have  disclosed  their  daim. 

[I]  Appellant's  position  that  it  was  not 
competent  tq  show  by  the  contract  when 
plalndir  was  to  have  actual  possession  of 
the  land  is  not  tenable. 

It  was  not  error  under  the  facts  shown 
in  tbe  evidence  to  instruct  the  Jury,  as  tbe 
court  did,  that  the  contract,  by  the  terms 
of  which  appellant  agreed  to  give  appellee 
possession  of  tbe  farm  described  in  the  con- 
tract on  March  1,  1819,  was  established  by 
the  evidence  without  dispute,  and  that  the 
evidence  established  the  fact  without  coa- 
tradictlon  that  tbe  appellant  did  not  give 
the  appellee  possession  of  the  farm  on 
March  1,  1919,  and  that  the  only  Issue  for 
tbe  consideration  of  the  jury  was  tbe 
amount  of  nppellee's  damage. 

[4]  Complaint  is  also  made,  in  argument 
only,  as  to  the  measure  of  damages  adopted 
by  the  instruction.  Giving  of  the  instruc- 
tion defining  the  measure  of  damages  is  not 
listed  among  errors  relied  upon  for  reversal, 
and  cannot  be  given  attention. 

[(]  IV.  We  now  come  to  consider  error 
assigned  In  permitting  appellee  to  testify  to 
offers  of  a  compromise  and  settlement. 
Counsel  agree,  ond  well  they  may,  that  it  is 
the  settled  law  of  this  and  every  other  state 
that  offers  by  way  of  compromise  are  not 
admissible  to  show  liability.     Appellee  in- 
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gists  that  no  such  evidence  was  admitted, 
and  therefore  no  error  conAnitted.  Appel- 
lant says  the  evidence  received  was  of  such 
a  character.  Appellee  insists  that  no  state- 
ments of  appellant,  either  by  way  of  com- 
promise or  otherwise,  were  received  over 
the  objection  of  appellant;  that  the  state- 
ments testified  to  by  appellee  were  not  ob- 
jected to  by  appellant,  nor  was  any  motion 
to  strike  the  same  made. 

To  ascertain  what  evidence  was  received 
and  the  nature  of  it,  and  what  objections, 
if  any,  were  made,  we  must  go  to  the  rec^ 
ord. 

Appellee  testified  that  In  January  or  TeSs>- 
ruary,  1919,  he  learned  from  Hamntons  of 
the  leases  which  Hammons  and  Cunning- 
ham had,  and  took  the  matter  up  with  ap- 
pellant as  to  whether  he  (appellee)  could 
obtain  possession  of  the  land;  that  a  little 
later.  In  February,  appellee,  appellant, 
Ebunmons,  and  Cunningham  met  to  consider 
the  leases,  and  whether  appellee  could  get 
IKissesslon  of  the  land;  that  Hammons  and 
Cunningham  said  they  Iiad  the  land  leased, 
and  appellant  said  If  they  had  he  did  not 
know  it;  tliat  he  and  appellant  then  agreed 
to  lay  tbe  facts  before  appellant's  attorney 
and  abide  by  bis  decision. 

"Q.  Whom  did  you  see?  A.  Mr.  Higbee,  his 
attorney.  (Defendant  objects  to  the  question 
for  the  reason  that  it  is  incompetent,  imma- 
terial, and  irrelevant,  and  improper  to  relate 
the  proceedings  in  an  attempt  to  compromise.) 
The  Court:  Defendant  may  answer  for'  the 
present.  (Defendant  excepts  to  the  rnUng.) 
A.  We  went  to  Mr.  Higbee's  ofBce,  and  Mr.  Bil- 
bo- [appellant]  himself  related  tbe  dream- 
stances,  and  presented  a  copy  of  the  contract, 
and  told  the  facts  in  the  case,  and  when  he 
was  through  Mr.  Higbee  said,  "There  is  nothing 
to  this,  George  [Bilbo].'  (Defendant  renews 
objection  before  made  that  the  testimony  was 
incompetent,  immaterial,  and  irrelevant  and 
improper  to  relate  the  proceedings  in  an  at- 
tempt to  compromise.)  The  Court:  I  think 
the  decision  of  Mr.  Higbee  is  not  competent. 
It  Is  an  offer  to  compromise,  and  the  motion 
to  strike  will  be  sustained.  He  can  relate  what 
led  up  to  this.  The  Witness:  Can  I  relate  Mr. 
Bilbo's  conversation  afterwards?  The  Court: 
7es.  A.  After  the  matter  had  been  submit- 
ted to  Mr.  Higbee,  Mr.  Bilbo  agreed  to  pay  me 
for  the  rent  of  1919',  and  I  told  him  if  he 
would  do  that  I  would  be  satisfied  with  that, 
and  at  that  time  he  agreed  to  do  that,  and  the 
next  day  he  submitted  two  notes  for  the  rent, 
but  tliey  were  simply  his  personal  notes.  I 
did  not  accept  those  notes.  He  wanted  to 
know  then  if  I  would  accept  them  if  he  had 
Dr.  Orlo  CoaUey  on  there  as  security  for  him- 
self, and  I  said  'Yes,'  and  he  left  and  never 
came  back.  I  saw  Mr.  Bilbo  with  reference 
to  this  transaction  in  the  spring  of  1920  again. 
Q.  State  that  conversation  to  tbe  Jury.  A.  He 
bad  tendered  a  settlement  of  $600,  I  believe,  to 
dismiss  any  suit.  (Defendant  objects  to  any 
testimony  being  given  in  regard  to  any  com- 
promise as  being  incompetent)     The  Court: 
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I  will  OTcrrule  the  objection  at  this  time.    (De- 
fendant objects  to  the  nding  of  the  court.)" 

[I,  7]  nnquestionably  the  testimony  was 
of  ofTers  of  compromise.  Tbe  testimony  of 
appellee  shows  that  appellant  agreed  to  pay 
the  rent  for  1919,  and  at  another  time  offer- 
ed to  pay  $600  in  settlement  of  his  claim 
aKalnst  appellant.  This  testimony  was  in- 
competent for  any  purpose.  When  the  first 
question  was  asked  by  counsel  for  appellee 
to  bring  out  what  occurred  in  Mr.  Hlg- 
bee's  office,  apt  objection  was  made,  but  the 
court  permitted  the  witness  (appellee)  to 
answer  and  state  that  they  went  to  Mr. 
Hlgbee's  office,  and  appellant  stated  their 
controversy  to  Mr.  Higbee,  and  that  Hlgbee 
said,  "There  is  nothing  to  this  George  [Bil- 
bo]." This  answer  was  stricken  by  the 
court,  but  the  court  then  permitted  appd.- 
lee  to  relate  further  statenrents  of  appel- 
lant. This  the  court  did  without  a  question 
being  proimunded  to  the  witness^  and  we 
think  the  former  objection  would  apply. 
The  witness  stated  that  he  had  another 
conyersatlon  with  appellant  in  the  spring  of 
1920,  and  was  asked  to  state  such  conver- 
sation to  the  Jury.  No  objection  was  inter- 
posed to  this  question  before  the  witness 
started  to  answeif,  and  the  witness  stated 
that  appellant  had  tendered  a  settlement  of 
$600,  and  before  the  witness  had  proceed- 
ed further  appellant  objected,  and  the  ob- 
jection was  overruled.  Appellee's  answer 
that  he  bad  tendered  a  settlement  of  $600 
could  scarcely  have  been  anticipated  by  the 
question,  and  was  really  a  volunteer  state- 
ment, and  It  seems  that  the  court  consldfer- 
ed  the  objection  made  in  time,  for  he  over- 
ruled it  It  was  error  to  admit  the  testi- 
mony. But  was  it  prejudicial  error  under 
the  Issues  and  facts?  Unquestionably  it 
would  have  been  prejudicial  error  if  the 
question  of  liability  of  appellant  had  been 
a  question  for  the  jury.  But  the  liability  of 
appellant  was  decided  by  the  court  on  the 
record,  as  a  matter  of  law. 

The  jury  found  damages  in  the  amount  of 
$700.  The  damages  allowed  were  less  than 
the  rental  i>aid  by  the  sublessees  to  Sink, 
and  therefore  less  than  the  minimum  to 
which  appellee  was  entitled.  We  think  tbe 
Jury  could  not  have  been  influenced,  in  as- 
sessing the  damages,  by  the  testimony  re- 
ceived of  offer  of  compromise,  and  that  er- 
ror in  admitting  such  testimony  was  with- 
out prejudice  to  appellant 

[I]  Appellant  complains  of  the  exclusion 
from  evidence,  on  his  offer,  of  a  record  of 
foreclosure  proceedings  of  a  mortgage  on 
the  land,  with  receiver  clause  in  the  mort- 
gage, which  proceedings  were  subsequent  to 
the  date  of  the  contract  of  exchange  of 
properties.  It  was  not  error  to  exclude  such 
offer.     This  action   was  not  brought  to  re- 


cover rent.  It  was  an  action  to  recover  the 
difference  in  the  value  of  the  farm,  with 
possession  delivered  on  March  1,  1919,  and 
the  value  of  the  farm  with  possession  de- 
livered on  March  1,  1920. 

We  find  no  reason  to  disturb  the  verdict 
and  judgment,  and  the  case  Is  affirmed. 

Affirmed. 

EVANS,  C.  J.,  and  STEVENS  and  FA- 
VltXrE,  JJ.,  concur. 


VAN  V.  DEAN  St  al.     (No.  34120.) 
(Sapreme  Court  of  Iowa.     Oct  18,  1921.) 

1.  Sunday  <S=330(3)— Service  of  origlRal  ao> 
tlc«  on  Sunday  valid  unless  prohibited. 

Tbe  service  of  an  original  notice  is  a  min- 
isterial act,  and,  imless  prohibited  by  statute, 
is  valid  if  made  on  Sunday. 

2.  Sanday  <&=>30 (3)— Statute  authorizing  neo> 
essary  service  of  notice  on  Sunday  oonstrmdl 

P?he  requirement  of  Code,  {  3522,  that  no- 
tice shall  not  be  served  on  Sunday  unless  on 
oath  that  personal  service  is  impossible  if  not 
then  made,  and  that  such  affidavit  be  indorsed 
on  the  original  notice,  is  not  for  defendant's 
benefit,  but  makes  it  obligatory  on  the  officer 
to  serve  the  notice  on  Sunday,  and  relieves  him 
from  the  penalty  for  violating  the  Sunday  law. 

3.  Sunday  «=»30(3)— Statutory  affidavit  need 
not  be  Indorsed  en  ospy  of  original  oetioe 
served  en  Sunday. 

Service  on  Sunday  of  an  original  notice  hav- 
ing properly  indorsed  thereon  the  affidavit  pro- 
vided for  by  Code,  }  3522*  allowing  such  serv- 
ice when  necessary  to  get  personal  service,  is 
valid,  although  the  copy  left  with  defendant  did 
not  have  such  affidavit  indorsed  thereon;  the 
statute  not  making  the  affidavit  a  part  of  the 
notice  nor  modifying  section  8514  or  8618. 

Appeal  from  District  (Tourt,  Lee  County; 
W.  S.  Hamilton,  Judge. 

PlaintiS  appeals  from  the  order  and 
judgment  of  the  court  quashing  the  service 
of  an  original  notice.    Reversed. 

HolUngsworth  &  Blood  and  Hughes  &  Do- 
lan,  all  of  Keokuk,  for  appullaut 

W.  H.  Hnrtzell,  of  Carthage,  111.,  and  Boyd 
&  McKinley,  of  Keokuk,  for  ai^llees. 

STEVENS,  J.  Tbe  sole  question  In  this 
case  is  whether  an  original  notice  having 
indorsed  thereon  the  oath  of  the  plaintiff,  his 
agent  or  attorney,  stating  that  personal 
service  thereof  cannot  be  had  upon  the  de- 
fendants unless  made  on  Sunday,  is  valid 
if  the  officer  does  not  read  the  affidavit  to 
the  defendants  or  indorse  the  same  upon  the 
copies  delivered  to  them  at  the  time  of  the 
service.  The  notice  served  and  returned  by 
tbe  sheriff  had   tbe  required   affidavits   in- 
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doTsed  tbereon.  The  return  recited  that 
"this  service  is  made  by  reason  of  the  at- 
tached affldavlt."  The  affidavit  indorsed  on 
the  notice  Is  dated  June  27,  1920/ and  the 
return  of  the  sheriff  recites  that  service  was 
made  on  Sunday,  June  27th. 

The  court  below  sustained  the  motion  of 
defendants  to  quash  the  service  upon  the 
ground  that  the  same  did  not  comply  with 
section  3522  of  the  Code,  authorizing  same 
to  be  made  on  Sunday.  There  is  no  doubt 
that  a  proper  affidavit  was  indorsed  on  the 
notice.  It  is,  however,  conceded  that  the 
sheriff  did  not,  at  the  time  of  the  service, 
read  the  affidavit  to  the  defendants,  nor 
was  the  same  indorsed  upon  the  copies  de- 
livered to  them. 

[1]  The  service  of  an  original  notice  Is 
a  ministerial  act,  and,  unless  prohibited  by 
statute,  is  valid  if  made  on  Sunday.  State 
V.  Ryan,  113  Iowa,  536,  85  N.  VT.  812;  Nix- 
on v.  City  of  Burlington,  141  Iowa,  316, 
116  N.  W.  239,  18  Ann,  Cas.  1087;  Puckett 
▼.  Guemtber,  142  Iowa,  35,  120  N.  W.  128, 
134  Anr.  St  Bep.  402. 

Section  3522  of  the  Code  is  as  follows: 

"Notice  shall  not  b«  served  on  Sunday  unless 
the  plaintiff,  his  agent  or  attorney  makes  oath 
thereon  that  personal  service  will  not  be  pos- 
sible unless  then  made,  and  a  notice  so  in- 
dorsed shall  be  served  by  the  sheriff,  or  may  be 
served  by  another,  as  on  a  secular  day." 

[I,  $1  The  indorsement  of  the  required 
affldavlt  on  the  original  notice  subscribed  to 
by  the  plaintiff,  bis  agent  or  attorney,  re- 
moves the  inhibition  of  the 'statute  and  au- 
thorized the  officer  to  serve  the  same  on 
Sunday.  The  affidavit  is,  however,  no  part 
of  the  notice.  The  contents  of  an  original 
notice,  service  of  which  is  authorized  on 
Sunday,  Is  governed  by  section  3B14  of  the 
Code,  and  must  be  the  same  as  a  notice 
served  on  a  secular  day.  The  requirement 
of  the  statute  that  the  affidavit  of  the  plain- 
tiff, his  agent  or  attorney,  reciting  that  un- 
less made  on  Sunday  service  cannot  be  had 
upon  the  defendants,  be  Indorsed  upon  the 
original  notice,  is  In  no  sense  for  the  b«ie- 
flt  of  the  defendant.  It  maices  it  obligatory 
upon  the  officer  to  serve  the  notice  on  Sun- 
day, and  relieves  him  from  the  penalty  Im- 
posed for  the  violation  of  the  Sunday  stat- 
ute. It  Is  true  that  defendants  were  com- 
pelled to  Inspect  the  notice,  having  the  affi- 
davit and  return  of  the  jsheriff  Indorsed 
thereon,  to  ascertain  whether  the  service  was 
authorized,  but  this  did  not  affect  the  Ta- 
lidlty  of  the  service.  The  statute  authoris- 
ing service  of  an  original  notice  to  be  made 
on  Sunday  does  not  make  the  affidavit  a 
part  of  the  notice,  nor  does  it  In  any  way 
modify  either  section  3514  or  3518  of  the 
Code.  None  of  the  authorities  cited  by  ap- 
pellee are  to  the  contrary.    The  service  was 


entirely  proper  and  valid,  and  the  motion  to 
quash  should  have  been  overruled. 

It  follows  that  the  Judgment  of  the  court 
below  is  reversed. 

EVANS,   C.   X,   and   FAVILLB  and  AR- 
THUR, JJ.,  concur. 


In  PS  DANIELS'  ESTATE. 

ELY  et  al.  v.  NYE  et  aL 

(No.  34011.) 

(Suprems  Court  of  Iowa.  Oct  18»  1921.) 

I.  Wills  <&=3l84(4)— Fourth  codioil  held  to 
revoke  third  ootflcil,  although  using  words  In 
addition  to  legacies  already  made;  "said." 
The  fourth  codidl  to  a  will  provided,  "I 
hereby  revoke  and  cancel  item  3  of*  my  said 
will  and  in-  lieu  thereof  'now'  give  *  *  *  te 
M.  R.  E.  and  Ii,  B.  B.  *  *  *  the  'said'  sum 
of  $5,000,  share  and  share  alike  in  addition  to 
what  I  may  have  devised  to  tbem  in  my  said 
will  or  codicils  thereto,' "  and  such  codicil  also 
revoked  item  5  of  the  will  and  gave  $5,000  to 
same  legatees.  The  third  codicil  to  the  will 
also  revoked  the  same  items  of  the  will  and 
gave  $5,000  legacies  to  same  legatees.  Held 
that,  construing  whole  will,  testatrix'  intention 
was  to  revoke  the  third  codicil  entirely,  not- 
withstanding use  of  words  "in  addition  to,"  and 
not  to  give  an  additional  sum  to  the  two  named 
legatees,  the  testatrix  having  evidently  forgot- 
ten codicil  3,  and  the  word  "said"  referring  to 
something  previously  pointed  out  or  designated. 
[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Said.] 

2.  Wills  <s=>750— DIstlROtlon  between  "speoMc" 

and  "general"  legacy  stated. 
The  distinction  between  a  "specific"  and 
"general"  legacy  is  that  the  former  refers  to  a 
paidcuiar  thing  capable  of  precise  identifica- 
tion, while  the  latter  is  one  which  does  not 
refer  to  any  certain  or  definite  property  capa- 
ble of  precise  identification  and  which  must  be 
paid  and  satisfied  out  of  the  general  assets  of 
the  estate. 

[Ed.  Note. — ^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  General 
Iiegacy;   Specific  Legacy.] 

App«al  from  District  Court,  Idnn  County; 
P.  F.  Dawley,  Judge. 

Action  brought  by  the  executors  of  her 
estate  for  the  construction  of  the  will  of 
Harriette  S.  Daniels,  who  died  October  24, 
1919.  A  full  statement  appears  In  the  opin- 
ion.   Affirmed. 

Trewlu,  Simmons  &  Trewln,  of  Cedar  Rap- 
ids, for  appellant. 

Luberger  &  Lenlhan,  of  Cedar  Rapids,  for 
appellee. 
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STEVENS,  X  This  appeal  Involves  the 
construction  of  the  will  and  several  codicils 
of  Harriette  S.  Daniels,  deceased,  the  mate- 
rial paragraphs  of  which  are  as  follows: 

Items  8,  4,  6,  and  7  of  the  will: 

"Item's.  I  give,  devise  and  beqneath  unto  my 
executors,  in  trust,  for  my  sister,  Lydia  B.  Ely, 
of  Brookline,  Mass.,  in  token  of  my  love  and  af- 
fection, and  in  recognition  of  her  kindness  to  me 
in  times  past,  the  sum  of  five  thousand  dollars 
($5,000.00),  to  be  invested  as  my  executors 
shall  see  fit,  the  income  of  which  investment  I 
direct  them  to  pay  to  my  said  sister  during 
her  lifetime,  and  npon  her  decease,  it  is  my 
will  and  I  so  direct,  that  my  said  executors 
shall  pay  the  principal  of  this  bequest,  five 
thousand  dollars  ($6,000)  to  Mary  E.  Page, 
daughter  of  Caroline  A.  Page,  and  Mary  Reyn- 
olds Ely  and  Lydia  B.  Ely,  daughters  of  BUsba 
t>.  Ely,  share  and  share  alike. 

"Item  4.  I  give,  devise  and  beqneath  nnto 
my  niece,  Mrs.  Caroline  A.  Page,  daughter  of 
my  sister,  Lydia  B.  Ely,  of  Brookline,  Mass.. 
aforesaid,  the  snm  of  five  thonsand  doUara 
($5,000.00). 

"Item  5.  I  give,  devise  and  beqneath  nnto 
Miss  Mary  E.  Page,  daughter  of  said  Mrs. 
Caroline  A.  Page,  of  Brookline,  Mass.,  the  sum 
of  five  thonsand  dollars  ($5,000.00;. 

"Item  7.  I  give,  devise  and  beqneatli  nnto 
Mary  Reynolds  Ely  and  Lydia  B.  E3y,  daugh- 
ters of  my  said  nephew,  Eliaha  D.  Eily,  of  Can- 
ton, Ohio,  the  sum  of  fiv«  thousand  dollars 
($5,000.00)   each." 

Paragraphs  2  and  8  of  the  thlM  codlell: 
"Second.  I  hereby  cancel  and  revoke  item  S 
of  my  said  last  win  and  testament,  and  in  lien 
thereof  I  hereby  give,  devise  and  bequeath 
onto  my  executors  in  trust  for  my  sister,  Lydia 
B.  Ely,  of  Brookline,  Massachnsetts,  in  token 
of  my  love  and  affection,  and  in  recognition  of 
her  kindness  to  me  in  time  past,  the  sum  of 
five  thousand  ($6,000.00)  dollars,  to  be  hi- 
vested  as  my  executors  shall  see  fit,  the  in- 
come of  which  investment  I  direct  them  to 
pay  to  my  said  sister  during  her  lifetime,  and 
upon  her  decease  it  is  my  will,  and  I  so  direct 
that  my  said  executors  in  trust  shall  pay  the 
principal  of  this  bequest,  five  thonsand  ($S,- 
000.00)  dollars  to  Mary  Reynolds  Ely  and  Lydia 
B.  Ely,  daughters  of  Elisha  D.  Ely,  share  and 
share  alike. 

"Third.  I  hereby  cancel  and  revoke  item  6 
of  my  said  last  win- and  testament,  and  in  lieu 
thereof  I  hereby  give,  devise  and  bequeath 
onto  my  executors  in  trust,  for  Caroline  A. 
Page,  daughter  of  my  sister,  Lydia  B.  Ely,  of 
Brookline,  Massachusetts,  the  sum  of  five  thou- 
sand. ($5,000.00)  doUars  to  be  invested  as  my 
executors  shaU  see  fit,  the  income  of  which  in- 
vestment I  direct  them  to  pay  to  the  said  Caro- 
line A.  Page  during  her  lifetime,  and  upon  her 
decease  it  is  my  wiU,  and  I  so  direct,  that  my 
executors  shall  pay  the  principal  of  this  be- 
quest, five  thousand  ($5,000.(X»  dollars  to  Mary 
Reynolds  Ely  and  I^dia  B.  Ely,  daughters  of 
Elisha  D.  Ely,  share  and  share  alike." 

Items  2,  3,  and  4  of  the  fourth  codicil: 

"Item  II.  I  hereby  revoke  and  cancel  Item 
3'  of  my  said  win  and  in  Uen  thereof,  I  now 


give,  devise  and  beqneath  t«  Mary  Reynolds 
Ely  and  Lydia  B.  Ely,  daughters  of  Elisha  D. 
Ely,  the  said  sum  of  five  thousand  ($5,000.00) 
doHars,  share  and  share  aUke  in  addition  to 
what  I  may  have  devised  to  them  in  my  said 
will  or  codicils  thereto. 

"Item  III.  I  hereby  revoke  and  cancel  'Item 
4'  of  my  said  will  and  in  lieu  thereof,  I  now 
give,  devise  and  bequeath  the  five  thousand 
($5,000.00)  dollars  therein  devised  to  my  niece, 
Mrs.  Caroline  A.  Page,  to  the  above  named 
Mary  Reynolds  Ely  and  Lydia  B.  Ely,  share 
and  share  alike,  in  addition  to  what  I  may  have 
devised  to  them  in  my  said  will  or  oodidls 
thereto. 

"Item  rV.  I  hereby  revoke  and  cancel  Stem  6' 
of  my  said  wiU  wherein  I  devised  unto  Mary 
E.  Page  five  thousand  ($6,000)  dollars  and  now 
devise  and  bequeath  the  sum  of  five  thousand 
($5,000)  dollars  to  the  said  Mary  Reynolds 
Ely  and  Lydia  B.  Ely,  share  and  share  aiike, 
in  addition  to  what  I  may  have  devised  to  them 
in  my  said  wiU  or  the  eodidta  thereto." 

Item  14  of  the  fifth  codicil: 

"Item  14.  I  hereby  revoke  and  cancel  item 
2  of  my  second  codicfl  to  my  wUl  of  date 
June  SO,  1006,  which  said  codicil  bears  date  of 
July  21,  1914,  and  which  codicil  revokes  and 
cancels  item  3  of  my  said  wfll,  and  in  Ueu 
thereof  I  now  give,  devise  and  beqneatti  to 
Blary  Reynolds  E^y,  daughter  of  Elisha  D. 
Ely,  the  said  sum  of  five  thonsand  doHars  ($5,- 
000.00)  this  bequest  being  in  sddition  to  what 
I  may  have  heretofore  devised  to  her  in  my 
■aid  wiU,  or  any  eodidl  thereto." 

Perhaps  «  brief  reatatemoit  of  the  material 
provialona  of  the  several  instruments  requir- 
ing our  consideration,  or  throwing  light  upon 
the  intention  of  testatrix,  will  enable  us  to 
make  somewhat  clearer  the  points  at  issue 
First,  as  already  shown,  the  will  among  oth- 
ers makes  three  bequests  of  $6,000  each  as 
follows:  $5,000  to  Mary  E.  Page,  Mary  Reyn- 
olds Ely,  and  Lydia  B.  Ely,  share  and  share 
alike,  subject  to  the  payment  of  the  incomes 
therefrom  during  her  life  to  I^rdia  B.  Ely, 
of  Brookline,  Mass.,  a  sister  of  testatrix; 
$5,000  to  Mrs.  Candine  A.  Page,  ateo  of 
Brookline,  Mass^  and  a  daughter  of  Lydia  B. 
Ely;  and  $5,000  to  Miss  Maiy  E.  Page, 
daughter  of  Mrs.  Caroline  A.  Page;  that  by 
paragraph  2  of  the  third  oodldl,  testatrix  re- 
voked the  bequest  of  $5,0(X)  to  Mary  E.  Page,  . 
Mary  Reynolds  Ely,  and  Lydia  B.  Ely,  and 
bequeathed  $6,000,  share  and  share  alike,  to 
Mary  Reynolds  Ely  and  Lydia  B.  Ely,  nieces, 
subject  to  the  payment  of  the  income  there- 
from, during  her  life,  to  her  sister,  Lydia  B. 
Ely,  as  before,  that  by  paragraph  3  of  the 
third  codldl,  testatrix  revoked  the  bequest 
of  $5,000  to  Mary  B.  Page,  daughter  of  (Caro- 
line A.  Page  and  bequeathed  $5,000  to  Mary 
Reynolds  Ely  and  Lydia  B.  Ely,  subject  to 
the  payment  of  the  income  therefrom  to  Caro- 
line A.  Page,  daughter  of  Lydia  B.  Ely,  sister 
of  testatrix,  during  her  life;  that  by  para- 
graph 8  of  the  fourth  codicil,  testatrix  again 
In  terms  revoked  the  bequest  of  $5,000  to 
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Mary  B.  Page,  Mary  Reynolds  Ely,  and  Lydla 
fi.  £ly,  and  beqaeathed  $5,000  absolutely, 
share  and  abare  alike,  to  Mary  Reynolds  Ely 
and  Lydia  B.  Ely ;  that  by  paragraph  3  of  the 
fourth  codicil,  testatrix  revoked  the  beqaest 
of  $5,000  to  Mrs.  Caroline  A.  Page,  and  be- 
queathed $5,000  absolutely  to  Mary  Reynolds 
Ely  and  Lydia  B.  My,  share  and  share  alike; 
that  by  paragraph  4  of  the  fourth  codicil, 
testatrix  revoked  the  bequest  of  $5,000  to 
Mary  E.  Page,  daughter  of  Mrs.  Caroline  A. 
Page,  and  bequeathed  $5,000  to  Mary  Reyn- 
olds Buy  and  Lydia  B.  Ely,  share  «nd  share 
alike;  that  by  paragraph  14  of  the  fifth 
codicil,  testatrix  revoked  paragraph  2  of  the 
fourth  codicil  and  gave  $6,000  absolutely  to 
Mary  Reynolds  Ely.  Thus,  It  appears  that 
paragraphs  3  and  6  of  the  original  will  were, 
in  terms,  revoked  both  by  the  third  and 
fovrtb  codicils,  each  of  which  gave  Mary 
Reynolds  Sly  and  Lydia  B.  Ely  two  sums  oof 
$2,600  each,  or,  In  the  aggregate,  $5,000. 

[1]  The  only  controversy  between  the  par- 
ties is  as  to  what  effect,  if  any,  shall  be 
given  to  paragraphs  2  and  S  of  the  third 
codicil.  The  court  below  found  that  neither 
of  appellants — that  Is,  Mary  Reynolds  Ely 
or  Lydia  B.  My  (now  Homer) — took  any- 
thing  by  paragraphs  2  or  S  of  the  third  codi- 
cil; that  by  the  fourteenth  paragraph  of  the 
fifth  codicil  Mary  Reynolds  is  entitled  to  $5,- 
000;  that  by  paragraph  S  of  the  fourth  codi- 
cil each  of  appellants  is  entitled  to  $2,500. 
and  also  by  paragraph  2  of  the  fourth  codicil 
$2,600  eacn;  that  is,  that  Lydia  B.  Ely  Hoi^ 
ner  is  entitled  In  the  aggregate  to  $6,Q0O,  in 
addition  to  the  bequest  made  to  her  In  para- 
graph 7  of  the  will,  and  Mary  Reynolds  Ely 
to  $10,000,  In  addition  to  the  bequest  made  to 
her  In  the  same  paragraph  thereof. 

Looking  further  to  the  provisions  of  the 
third  and  fourth  codicils,  it  will  be  observed 
that  paragraph  2  of  the  third  codicil  is  iden- 
tical with  paragraph  3  of  the  original,  except 
the  former  eliminates  Mary  B.  Page  from 
participation  in  the  $S,000  bequeathed  there- 
by ;  that  by  paragraph  3  of  the  third  codicil, 
which  revoked  paragraph  5  of  the  will,  testa- 
trix gave  the  incwne  from  $6,000  to  Caroline 
A.  ^age  during  her  life,  and  the  principal  to 
Mary  Reynolds  Ely  and  Lydia  B.  Ely,  who 
are  not  mentioned  in  paragraph  4  of  the 

win. 

The  language  of  paragraphs  2,  3,  and  4  of 
the  fourth  codicil  is  materially  different  from 
that  used  In  the  third,  but  quite  as  definite 
and  spedfla  The  language  of  paragraph  2 
is  that— 

"I  hereby  revoke  and  cancel  itein  3  of  my  said 
will,  aud  in  lieu  tiiereof  I  now  ^ve,  devise,  and 
bequeath  to  Mary  Reynolds  Ely  and  Lydia  B. 
Ely  *  *  *  the  taid  sum  of  $5,000,  share  and 
share  aUka." 

And  then  follow  the  words; 

"In  addition  to  what  I  may  have  de^rtasd  to 
tbem  in  my  said  will  or  codicils  thereto." 


Paragraph  8  of  the  fourth  codicil,  which 
revoked  paragraph  4  of  the  original  will,  is 
not  In  controversy,  but  attention  is  called  to 
the  fact  that  the  $5,000  which  paragraph  4 
of  the  will  gave  to  Caroline  A.  Page,  testatrix 
now  gives  to  appellants,  share  and  share 
alike.  The  language  of  paragraph  4  of  the 
fourth  codicil,  which  revoked  item  5  of  the 
will  is  similar  to  that  of  paragraph  2,  but 
the  word  "said"  Is  omitted  therefrom.  Much 
emphasis  is  given  by  appellants  to  the  words 
in  both  the  second  and  fourth  paragraphs  of 
the  fourth  codicil,  "in  addition  to  what  I 
may  have  devised  to  tbem  in  my  said  will, 
or  codicils  thereto."  It  must  be  conceded 
that  tills  language  is  significant,  and  is  en- 
titled to  serious  consideration  in  the  inter- 
pretation of  the  several  instruments  Involved. 
The  words  "said  sum  of  five  thousand  ($5,000.- 
00)  dollars"  clearly  and  definitely  refer  to  the 
sum  referred  to  in  paragraph  3  of  the  wilL 
The  meaning  of  testatrix  at  this  point  is  not 
certain.  That  $6,000  she  "now"  gives,  share 
and  share  alike,  to  appellants,  but  the  ques- 
tion at  once  arises:  Was  this  bequest  intend- 
ed to  be  additional  to  that  contained  in  para- 
gxsfih  7  of  the  will,  and  paragraph  2  of  the 
third  codicil?    We  think  clearly  not. 

As  before  stated,  testatrix,  in  her  original 
will,  bequeathed  three  sums  of  $5,000  each  to 
certain  relatives — two  nieces,  appellants,  and 
a  grandniece — ^wblcb  by  the  later  provisions 
of  her  will  she  gave  to  appellants — $10,000 
to  Mary  Reynolds  Ely  and  $5,000  to  Lydla  B. 
Ely  Horner.  The  $5,000  bequeathed  to  ap- 
pellants by  the  second  and  third  paragraphs 
of  the  third  codicil  is  manifestly,  although 
not  specifically,  so  designated,  the  same  $6,- 
000  tbat  is  referred  to  in  paragraphs  3  and 
5  of  the  original  will.  When  in  paragraph  2 
of  the  fourth  codicil  testatrix  again  in  terms 
revoked  paragraph  3  of  the  will,  and  be- 
queathed $6,000,  share  and  share  alike,  to  ap- 
pellants, she  used  the  word  "said,"  she  clearly 
indicated  that  she  bad  the  $5,000  referred  to 
in  paragraph  3  of  her  original  will  in  mind. 
The  word  "said"  refers  to  something  pre- 
viously pointed  out  or  designated.  State  v. 
Skeggs,  154  AU.  249,  46  South.  268 ;  Hinrich- 
sen  V.  Hlnrichsen,  172  111.  462,  50  N,  E.  135. 
Though  the  language  of  paragraph  4  of  the 
fourth  codicil  is  not  quite  so  specific,  we  think 
the  same  intention  is  clearly  inferrable  there- 
from. Manifestly,  testatrix  did  not  Intend  in 
terms  to  twice  revoke  paragraphs  3  and  5 
of  her  will.  She  must  have  either  forgotten 
or  overlooked  the  terms  of  the  third  codicil 
when  she  executed  the  fourth.  This  conclu- 
sion is  emphasized  by  the  language  of  para- 
graph 3  of  the  fourth  codicil,  wherein  she 
refers  spedflcally  to  the  $5,000  bequeathed 
to  Caroline  A.  Pace  in  item  4  of  her  will. 
The  words  "in  addition  to  what  I  may  have 
devised  tx>  them  by  my  will  or  codicils  there- 
to" Is  evidently  a  saving  clause.  Intended  to 
protect  appellants  against  the  possible  revo- 
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cation  of  some  provision  previously  made  for 
them,  and  is  given  effect  in  connection  with 
the  seventh  paragraph  of  her  will,  in  which 
she  gave  each  of  appellants  $5,000.  In  other 
words,  the  plain  purpose  evinced  by  the  testa- 
trix is  that  she  intended  these  particular  des- 
ignated sums  to  go.  to  appellants,  and  the 
words  "in  addition"  are  of  secondary,  and 
not  controlling.  Importance.  The  effect  of 
these  bequests  would  have  been  the  same  if 
these  words  had  been  omitted,  and  yet  by 
the  Interpretation  adopted  fall  effect  is  given 
thereto.  By  no  other  construction,  however, 
'Can  effect  be  given  to  all  the  language  of 
paragraph  2  of  the  fourth  codlcIL  While,  as 
stated,  the  language  of  the  fourth  paragraph 
thereof  is  not  quite  so  specific,  nevertheless, 
by  construing  the  several  Instruments  to- 
gether, we  have  no  doubt  that  testatrix  re- 
ferred to  the  same  sum  of  $5,000  in  the  third 
paragraph  of  the  third  codicil  as  in  the  fourth 
paragraph  of  the  fourth  codicil.  Her  in- 
tention to  give  two  sums  of  $5,000  each  to 
appellants  is  clearly  indicated  by  the  provi- 
sions of  both  the  third  and  fourth  codicils. 
Whoi  she  revoked  paragraph  4  of  her  will 
she  gave  the  $5,000  therein  bequeathed  to 
Mary  E.  Page  to  appellants,  thereby  finally 
disposing  of  the  three  $5,000  items  specifically 
disposed  of  by  the  original  will. 

[i]  It  Is  urged  by  counsel  for  appellants 
that  none  of  the  bequests  are  of  specific  prop- 
erty, and  that  a  legacy  Is  specific  only  "when 
It  is  the  intention  of  the  testator  that  the 
legatee  should  have  the  very  thing  bequeathed 
to  him,  and  Hot  merely  a  corresponding 
amount  In  value."  This  language  is  quoted 
from  Bales  v.  Murray,  186  Iowa,  649,  171  N. 
W.  747.  The  distinction  between  a  specific 
and  general  legacy  is  that  the  former  refers 
to  a  particular  thing  capable  of  precise  iden- 
tification, while  the  latter  Is  one  which  does 
not  refer  to  any  certain  or  definite  property 
capable  of  precise  identification,  and  which 
must  be  paid  and  satisfied  out  of  the  general 
assets  of  the  estate. 

The  question  at  this  point  is  not  whether 
the  will  refers  to  particular  sums  of  money 
that  have  been  segregated  and  so  set  apart 
as  to  be  capable  of  precise  identification,  but 
is:  What  was  the  intratlon  of  the  testatrix? 
Had  she  formed  the  desire  and  Intention  of 
disposing  of  three  sums  of  $5,000  each  to  cer- 
tain of  her  relatives  repeatedly  named  In  a 
particular  way?  Had  these  separate  sums 
assumed  in  her  mind  the  form  of  specific 
items  of  property,  and.  If  so,  Is  It  not  the  duty 
of  the  court.  In  the  construction  of  her  will 
and  the  several  codicils  thereto,  to  so  treat 
'  these  bequests? 

'  The  words  "said  sum  of  Ave  thousand  dol- 
lars" can  only  be  understood  as  referring  to 
a  prior  bequest  of  a  like  sum,  which  she  bad 
forgotten,  or  overlooked.  Corroboration  is 
given  to  this  thought  by  the  fact  that,  in  the 


opening  paragraph  of  the  fourth  codicil,  she 
erroneously  refers  to  It  as  "this  second  codi- 
cil," and  again,  in  paragraph  14  of  the  fifth 
codicil,  she  makes  the  same  error.  That  tes- 
tatrix in  fact  referred  to  the  secmid  para- 
graph of  the  fourth  codicil,  not  to  the  second 
codicil,  is  conclusively  established  by  the  tact 
that  she  also  designated  it  by  the  correct  date 
of  the  fourth  codicil.  Each  bequest  in  the 
several  codicils  follows '  a  revocation  of  a 
prior  bequest  of  a  like  awn. 

It  is  our  conclusion  that  testatrix  at  all 
times  had  in  mind  three  separate  sums  of 
$6,000  each,  which,  although  not  specifically 
segregated  from  her  estate  and  set  apart 
as  In  the  form  of  notes,  bonds,  or  certificates 
of  deposit,  these  separate  sums  nevertheless 
had  assumed  the  same  character  or  dassiflca- 
tlon  In  her  mind  as  thou^  they  were  so  set 
aside  and  designated,  and  that  It  was  her 
intention,  when  she  executed  the  fourth  codi- 
cil, to  revoke  all  prior  bequests  of  these  sums. 
She  at  no  time  intended  same  to  be  addition- 
al to  the  items  mentioned  in  paragraphs  2 
and  3  of  the  third  codicil.  The  effect  of  the 
execution  of  the  fourth  codicil  was  to  revoke 
th'ese  bequests. 

It  follows  that,  as  found  by  the  court  be- 
low, Mary  Reynolds  Ely  takes  $5,000  under 
item  14  of  the  will,  and  $2,600  under  the 
third  and  fourth  paragraphs  of  the  fourth 
codicil,  and  Lydia  B.  Ely  Homer  $2,500  un- 
der each  the  third  and  fourth  paragraphs 
thereof,  and  nothing  under  paragraph  2, 
which,  as  stated,  was  revoked  by  Item  14  of 
the  fifth  codicU. 

It  follows  that  the  finding  and  Judgment 
of  the  court  below  must  be  and  is  attinned. 

EVANS,  C.  J.,  and  ARTHDR  and.'FA- 
VILIiE,  JJ.,  concur. 


ABENDS  V.  FRERICHS  M  al.  (No.  33740.) 
(Supreme  Court  of  Iowa.    Oct  18,  1921.) 

1.  Trusts  Qs3i03(l)— Evidaaoe  held  insulA- 
oient  to  establish  fraud  of  plaintiff**  mdtha^ 
In  acquiring  title  to  lands  of  deceased  father 
and  husband. 

.  In  an  action  by  a  daughter  to  establish  a 
daim  in  a  parcel  of  land  left  by  her  deceased 
father  in  1878,  evidence  as  to  the  foreclosure 
of  a  mechanic's  Uen,  assignment  of  the  sheriff  b 
certificate  of  sale  to  widow's  relative,  and  final 
acquirement  of  title  to  the  laud  by  purchase 
by  the  widow,  held-  not  to  show  a  fraudulent 
intent  to  defeat  daughter  out  of  her  share  of 
the  estate,  so  as  to  charge  the  mother  as 
trustee. 

2.  Trusts  ®s>l03(l)  — Paroat  may  purcnaso 
property  In  whicit  minor  child  has  aa  latsr- 
est  without  becoming  trustee. 

A  parent  is  not  ipso  facto  a  trustee  of  the 
property  of  a  minor  child,  and  may  acquire  an 
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interest  in  property  beloni^K  to  a  child,  if 
the  purchase  is  in  good  faith  and  for  a  yalu* 
able  and  adequate  consideration,  and  the  par- 
ent does  not  become  a  trustee  of  the  property 
■o  purchased  from  the  mere  fact  of  relation- 
ship. 

3.  Tenaney  la  commen  «=»I5(2)— Ouster  of 
CfrtoaaRt  or  eialm  of  hostile  title  necessary 
to  start  operatloa  of  statute  of  limitations. 

As  between  tenants  in  common  one  can- 
not start  the  operation  of  the  statute  of  limi- 
tations against  the  other  until  there  has  been 
an  ouster  or  assertion  of  a  hostile  title. 

4.  Tenancy  la  oommoa  ^=>I5(I0)  —  Evldenoe 
held  to  show  adverse  posseesloa  under  deed 
Krom  purchaser  at  Judicial  aaie;  "redeem- 
ed.'' 

In  an  action  by  a  dau^ter  to  establish  an 
interest  in  estate  left  by  her  father,  on  the 
theory  that  plaintiff  and  her  mother  were  ten- 
ants in  common,  and  that  the  mother,  by  ac- 
quiring title  by  purchase  from  a  purchaser  in 
foreclosure  proceeding,  thereby  redeemed  for 
the  benefit  of  both,  evidence  Aetd  to  show  that 
the  mother  claimed  title  adversely  to  plaintiff, 
notwithstanding  testimony  that  she  referred  to 
the  farm  as  having  been  "redeemed"  by  her; 
it  being  apparent  the  word  "redeemed"  was 
not  used  in  its  technical  or  strictly  legal 
sense,  but  meant  to  refer  to  the  fact  that  she 
had  repurchased  or  reacquired  the  premises. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Re- 
deem.] 

5.  Tenaacy  la  oommon  <9» 1 5 (2)— Tenant  In 
possession  may  aoqulre  title  by  adverse  pos- 
seeslon. 

A  tenant  in  possession  may  oust  his  co- 
tenant,  and  start  the  operation  of  the  statute 
of  limitations,  and  acquire  title  to  the  whole 
by  adverse  possession;  but  actual  notice  of 
the  hostile  claim  must  be  brought  to  the  co- 
tenant  before  the  statute  begins  to  operate. 

6.  Teaai^cy  In  common  9=>I5(  10)— Notice  of 
ouster  by  one  cotenant  may  be  proven  by 
elrcumstantlal  evidence. 

As  between  tenants  in  common,  actual  no- 
tice of  ouster  may  be  proven  by  circumstan- 
tial evidence. 

7.  Tenancy  In  oommon  «=>I5(7, 8)— Undisput. 
ed  possession  by  one  tenant  In  common  bars 
action  of  cotenant  to  recover  possessioa, 
if  not  brought  wItMn  statutory  period. 

An  action  by  a  daughter  to  establish  a 
daim  in  an  estate  of  her  father,  who  died  in 
1878,  the  theory  being  that  she  and  her  moth- 
er were  tenants  in  common,  where  she  Icnew 
ioT  many  years  after  attaining  her  majority 
that  the  estate  had  been  the  property  of  her 
father,  and  that  the  widow  exercised  rights 
of  ownership  to  the  exclusion  and  denial  of 
daughter's  rights,  is  barred  by  laches,  and  the 
statute  of  limitations   barred  her  action. 

8.  Tenancy  In  oommon  <^t5(IO)— Evidence 
held  sufflclant  to  estaMisb  title  by  adverse 
possesalon. 

Where  a  daughter,  claiming  a  share  in 
her  fether's  estate  on  the  theory  that  she 
and  her  mother  were  tenants  in  common,  had 
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N.W.) 
known  for  more  than  20  years  after  attaining 
majority  that  the  estate  descended  from  the 
fa^er,  and  that  the  mother  had  title  to  the 
property  under  deed  from  a  pnrchaser  at  fore- 
closure sale,  and  had  occupied  the  land,  made 
improvements,  executed  mortgages,  and  sold 
part,  an  absolute  estate  vested  in  the  moUier 
by  adverse  posaeasion. 

Appeal  from  District  Court,  Orundy  Coun- 
ty; Thos.  J.  Guthrie,  Judge. 

Action  In  equity  to  recover  an  interest  In 
real  estate.  A  decree  was  entered  for  plain- 
tift,  and  the  defendants  appeaL  The  facts 
appear  In  the  opinion.    Reversed. 

Eklwards,  Longley,  Ransier  &  Harris,  of 
Waterloo,  and  F.  A.  Ontjee,  of  Mason  City, 
for  appellants. 

Deacon,  Good,  Sargent  ft  Spangle,  of  Ce- 
dar Baplds,  for  appdlee. 

FAVILLB,  J.  Conrad  Pickleman  was  a 
farmer  residing  in  Grundy  county,  Iowa. 
He  owned  280  acres  of  land,  and  had  some 
perscmal  property  and  an  equitable  Interest 
In  otber  real  estate.  Plckleraan  died  in  1878, 
leaving  surviving  bim  a  daughter,  at  that 
time  about  2  years  of  age,  and  his  widow, 
Folka  Pickleman  about  20  years  of  age.  The 
child  grew  to  womanhood  and  married.  The  ' 
widow  married  a  man  by  the  name  of  John 
EYerichs.  This  action  was  originally  brought 
by  the  daughter  against  ber  mother  to  recov- 
er In  interest  in  the  remaining  portion  of 
the  said  280  acres  of  wliicb  Conrad  Pickle- 
man died  seised.  Daring  the  pendency  of 
the  litigation  the  mother  died,  and  the  ap- 
pellants herein  are  her  surviving  husband 
and  children  and  the  executor  of  her  will, 
who  were  substituted  as  defendants. 

Pickleman  was  heavily  indebted  at  the 
time  of  his  death.  He  left  no  will,  and  his 
father-in-law  was  appointed  administrator 
of  the  estate  In  due  time  the  estate  was 
closed  and  the  general  creditors  of  Pickle- 
man received  less  than  40  cents  on  the  dol- 
lar on  their  various  claims.  At  the  time  of 
Pickleman's  death,  the  real  estate  in  con- 
troversy was  encumbered  by  a  mortgage  of 
$1^,600  and  interest,  and  there  was  also  out- 
standing thereon  a  mechanic's  Hen  for  about 
$400,  which  was  held  by  one  Turner.  In 
May,  1878,  action  was  commenced  by  Turner 
to  foreclose  his  mechanic's  lieu.  The  fore- 
closure proceedings  went  to  decree,  and  exe- 
cution was  issued,  and  the  land  was  sold  to 
satisfy  said  decree.  The  sheriff's  certificate 
of  sale  was  Issu^  to  Turner,  the  plaintiff 
in  said  action,  who  subsequently  assigned 
the  same  to  one  Aikln.  Shortly  before  the 
period  of  redemption  expired,  Aikin  assign- 
ed the  certificate  of  sale  to  Hinderk  Frerichs, 
an  uncle  of  the  widow,  Folka  Pickleman,  for 
a  consideration  of  $400,  and  on  September 
1,  18S0,  Hinderk  obtained  and  recorded  a 
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sherllTg  deed  to  said  land.  On  tbe  same  day 
be  executed  a  special  warranty  deed  to  the 
widow,  Folka,  whlcb  deed  be  retained  as 
security  for  the  purchase  price  to  be  paid  by 
her.  About  two  years  thereafter  said  deed 
was  delivered  to  tbe  said  Folka,  and  was 
placed  on  record  March  1,  1888.  On  Decem- 
ber 8,  1880,  tbe  district  court  of  Grundy 
county  set  off  to  the  said  widow,  Folka,  65 
acres  out  of  said  farm  as  her  dlstribntlve 
share. 

Immediately  following  tbe  death  of  Con- 
rad Flckleman,  tbe  widow  and  her  daughter 
made  tbelr  home  with  tbe  widow's  father, 
one  Harm  Kramer.  In  tbe  spring  of  1883, 
tbe  widow  married  John  Frerichs,  a  son  of 
said  Ulnderk  Frerichs,  and  shortly  after 
their  marriage  these  parties  moved  upon  the 
farm  in  question  and  continued  to  lire  there 
for  several  years.  Buildings,  fences,  and  til- 
ing were  placed  upon  the  farm,  and  it  was 
mortgaged  and  one  40  was  sold.  Some  30 
years  before  this  case  was  tried,  Folka  rent- 
ed the  farm  to  one  Myer,  who  occupied  it  as 
tenant  thereafter,  and  until  after  this  suit 
was  commenced.  The  daughter  lived  on  the 
farm  with  her  mother  and  stepfather  for 
several  years.  She  was  married  in  1896, 
and  thereafter  lived  in  tbe  village  of  Holland, 
about  3  mllee  distant  from  the  farm,  where 
her  husband  was  engaged  in  business  as  a 
general  merchant  After  the  mother  rented 
the  farm  to  Myer,  she  also  lived  In  the  vil- 
lage of  Holland,  and  continued  to  reside 
there  until  her  death.  Tbe  mother  collected 
all  the  rents,  paid  the  taxes,  and  exercised 
full  ownership  of  the  farm. 

This  action  was  begun  in  1914,  and  by  It 
the  appt^Ilee  seeks  to  establish  an  Interest 
in  the  said  land  as  an  heir  of  her  deceased 
father,  Conrad  Flckleman,  and  she  also  seeks 
an  accounting  for  the  rents  derived  from  the 
land  by  the  mother  since  the  father's  death. 
It  Is  tbe  contention  of  tbe  appellants  that  tbe 
mother,  Folka,  obtained  tbe  full  legal  title  to 
tbe  pronises  by  deed  from  Hlnderk  Frerichs 
to  her,  and  that  in  any  event  her  title  has 
ripened  by  adverse  possession,  and  that  the 
appellee  is  now  estopped  from  asserting  any 
interest  in  said  premises.  The  statute  of 
limitations  is  also  relied  upon  as  a  defense. 

Tbe  testimony  in  the  case  is  exceedingly 
voliimlnoua  It  la  impossible  for  us  to  set 
It  out  In  detail.  The  administration  of  the 
estate  of  Conrad  Flckleman  Involved  many 
transactions.  There  were  numerous  contests 
tictween  bis  creditors  and  the  administrator 
of  bis  estate.  Many  beaidngs  were  bad  be- 
fore a  referee.  Objections  were  filed  to  the 
reports  of  tbe  administrator,  and  hearings 
had  thereon.  The  record  of  these  somewhat 
complicated  and  voluminous  proceedings  in 
tbe  administration  of  tbe  estate  of  Conrad 
Flckleman  has  been  transported  en  masse 
into  the  record  in  this  case,  Including  deposi- 
tions and  tbe  transcripts  of  testimony  taken 


daring  the  various  stages  of  th*  administra- 
tion of  the  estate  of  said  decedent.  A  consld- 
able  amount  of  tills  evidence  is  incompetent, 
and  cannot  be  considered  in  determining  the 
Issues  in  this  case.  The  storm  center  of 
this  controversy  is  in  regard  to  the  deed 
which  Folka  obtained  from  Hlnderk  to  the 
land  in  controversy. 

[1]  II.  It  is  contended  b]r  appellee  that 
tbe  whole  proceedings  which  resulted  In  the 
execution  and  delivery  <rf  tbe  deed  to  the 
premises  from  Hlnderk  Frerichs  to  Folka 
were  In  fulfillment  of  a  scheme  on  the  part 
of  Folka  to  cheat  and  defraud  her  daughter, 
the  appellee,  of  her  interest  In  this  land. 
Practically  every  incident  and  circumstance 
connected  with  this  transaction,  from  the  fil- 
ing of  the  medianic's  lien  by  Turner  until 
the  delivery  of  the  deed  from  Hlnderk  Frer- 
ichs to  tbe  widow,  is  exhibited  as  evidential 
of  a  fraudulent  scheme.  It  is  contended  that 
this  woman,  left  a  widow  at  about  20  years 
of  age  and  beset  by  the  numerous  creditors 
of  her  husband,  started  out  to  deliberately 
vAan  to  cheat  and  defraud  ber  child,  then 
about  2  years  of  age,  out  of  ber  Interest  in 
her  father's  estat&'  It  is  suggested  tltat  she 
conspired  with  the  party  who  held  the  me- 
chanic's lien  to  have  the  same  foreclosed,  and 
that  she  fraudulently  failed  to  Interpose  a  de- 
fense in  said  action.  Tbe  fact  that  one  of  ber 
attorneys  was  appointed  guardian  ad  litem  for 
the  minor  child  in  certain  proceedings  is  not- 
ed as  a  suspicious  drcamstance;  Tbe  fact 
that  she  testified  as  a  witness  upon  the  trial 
of  tbe  mechanic's  lien  case,  and  that  by  ber  it 
was  established  that  tbe  material  fumlsOied 
her  husband  went  upon  tbe  premises  in  con- 
troversy, is  also  claimed  to  be  a  badge  of 
fraod.  It  is  likewise  urged  that  the  action 
to  foreclose  tbe  mechanic's  lien  was  barred 
by  the  statute  of  limitations,  and  .that  the 
widow  did  not  interpose  such  defense,  and 
that  this  is  evidence  of  a  fraudulent  purpose 
on  her  part.  The  fact  that  she  married  a  son 
of  Hlnderk  Frerichs,  who  acquired  the  title 
and  conveyed  the  same  to  ber,  is  also  claim- 
ed as  indicative  of  the  fraudulent  character 
of  the  transaction. 

We  have  not  attempted  to  review  all  the  evi- 
dence on  this  question,  but  merely  to  outline 
some  of  its  general  characteristics.  We  have 
examined  the  record  with  care,  and  find  that 
tbe  appellee  has  failed  to  establish  ber  claim 
of  actual  fraud  on  tbe  part  of  the  widow  in 
regard  to. tbe  foreclosure  proceedings  in  tbe 
mechanic's  lieu  case.  We  are  satisfied  from 
tbe  record  that  the  llenholder,  one  Turner, 
brought  tbe  foreclosure  action  In  good  faith, 
without  any  collusion,  or  conspiracy  with 
tbe  widow,  Folka,  -that  tbe  decree  of  the 
court  was  obtained  without  fraud,  and  that 
the  proceedings  which  culminated  in  the  is- 
suance of  the  sherifTs  ceitiflcate  of  sale  to 
tbe  lienholder.  Turner,  and  his  assignment 
thereof  to  Aikln,  were  all  done  in  good  faith. 
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It  la  contended  that  after  tbe  sale  of  the 
premises  under  the  foreclosure  proceedings 
the  widow,  Folka,  arranged  for  the  procnre- 
mrait  of  the  BherilTs  deed  and  a  subseqaoit 
conveyancte  of  the  title  to  her  In  pursuance  of 
a  fraudulent  scheme  on  her  part  to  cheat  ap- 
pellee. As  to  this  feature  of  the  transaction, 
which  we  shall  discuss  somewhat  later,  we 
also  fall  to  find  from  the  evidence  that  the 
widow  was  guilty  of  fraud.  Our  conclusion 
is  that  the  contentlMi  of  the  appellee,  that 
in  these  various  transactions  the  mother 
was  actuated  by  a  purpose  to  cheat  and  de- 
fraud the  appdlee,  and  did  so  cheat  and  de- 
fraud her,  is  not  sustained  by  the  proof.  A 
further  recital  of  the  evidence  upon  which 
we  base  this  conclusion  would  serve  no  useful 
purpose,  but  none  of  it  has  been  overlooked. 

[2]  ni.  It  is  one  of  the  contentions  of  the 
appellee  that,  by  virtue  of  the  fiduciary  re- 
lation existing  between  the  mother  and  her 
minor  daughter,  the  procurement  of  the  title 
to  the  land  by  the  mother  was  a  fraud  upon 
appellee,  and  that  In  any  event  the  mother 
held  the  premises  in  trust  for  the  appellee 
as  heir  of  her  deceased  father.  As  before 
stated,  we  fail  to  find  evidence  of  any  Intent 
<Hi  the  part  of  the  mother  to  cheat  and  de- 
fraud the  appellee.  Is  she  chargeable  as  a 
trustee?  The  mother,  as  natural  guardian 
of  her  child,  was  undoubtedly  required,  both 
by  good  morals  and  by  law,  to  exercise  the 
utmost  good  faith  in  dealing  with  the  pr(^- 
ertj  rights  of  the  infant  child.  But  a  parent 
Is  not  Ipso  facto  a  "trustee"  of  the  property 
of  a  child,  nor  is  a  parent  absolutely  prevent- 
ed from  acquiring  an  interest  in  property  be- 
longing to  a  child.  The  relationship  does 
not,  in  and  of  itself,  create  a  trusteeship. 
The  relation  between  the  parties  is  fiduciary 
and  confidential.  Scrupulous  good  faith  Is 
required  at  all  times,  but  a  parent  is  not  pre- 
vented ttook  purchasing  in  good  faith,  and 
for  a  valuable  and  adequate  consideration, 
property  in  which  a  minor  child  may  have 
an  Interest.  By  such  a  purchase,  if  fairly 
and  honestly  made,  in  good  faith  and  for  a 
valuable  and  adequate  consideration,  the  par- 
ent does  not  become  a  trustee  of  the  proper- 
ty fio  purchased  from  the  fact  of  the  rela- 
tionship between  the  parties  alone. 

As  before  stated,  the  land  involved  herein 
consisted  of  a  tract  of  280  acres.  There  was 
an  outstanding  mortgage  of  approximately 
$2,600  against  It.  The  mechanic's  Hen  had 
been  foreclosed,  and  the  entire  premises 
sold  thereunder  for  ?tOO,  on  August  30, 
1879.  Numerous  creditors  had  filed  their 
claims  against  the  estate  of  the  decedent. 
During  the  year  of  redemption  from  the 
niechnulc's  lien  foreclosure,  the  administra- 
tor of  the  estate  had  made  application  to 
the  court  for  an  order  to  sell  the  real  estate 
of  the  decedent  to  pay  debts  of  the  estate. 
A  referee  appointed  by  the  court  to  consider 
tliia  matter  reported  to  the  court  that  the 
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premises  were  encumbered  to  the  full  amount 
of  their  value.  This  report  was  approved 
by  the  court  and  an  order  for  a  aale  of  the 
premises  was  refused  by  the  court  The 
creditors  of  the  estate  received  less  than 
40  cents  on  the  dollar  of  their  claims  on 
final  settlement.  The  widow  was  entitled 
to  her  share  in  the  premises,  under  the 
statute,  free  from  debts. 

Various  witnesses  testified  that  in  their 
opinion  the  land  was  worth  from  $25  to  $30 
an  acre  in  1880.  The  record  of  sales  of  land 
In  that  locality  during  that  year  (1880)  In- 
dicated the  recited  consideration  in  trans- 
fers was  on  an  average  considerably  less 
than  $20  an  acre.  It  is  obvious  that  testi- 
mony of  this  character  respecting  a  parties 
ular  tract  of  land  at  a  remote  time,  with 
the  fluctuation  In  values  from  year  to  year, 
must  of  necessity  be'  somewhat  uncertain. 
AVhlle  the  dower  Interest  of  the  vrtdow  had 
not  been  formally  set  off  to  her  by  order  of 
court  at  this  time,  she  was  entitled  as  a 
matter  of  law  to  the  admeasurement  of  her 
dower  in  the  land  and  the  setting  apart  to 
her  of  one-third  in  value  of  the  estate  free 
from  the  debts.  So  that  the  value  of  the 
appellee's  Interest  in  the  land  of  the  dece- 
dent must  be  determined  by  taking  Into  con- 
sideration the  value  of  the  dower  Interest 
of  the  widow  in  said  land.  The  outstand- 
ing mortgage,  with  its  accumulated  interest, 
the  amount  due  on  the  mechanic's  lien,  and 
the  sum  owhig  to  general  creditors  approx- 
imately equaled,  if  it  did  not  exceed,  the 
estimated  value  of  the  appellee's  interest  in 
the  lands  of  the  decedent  at  the  time.  The 
finding  of  the  court,  upon  the  application 
of  the  administrator  for  authority  to  sell 
the  land  to  satisfy  the  indebtedness,  that 
the  premises  were  incumbered  to  the  full 
amount  of  their  value,  is  of  significance,  and 
the  conclusion  seems  to  be  supported  by  the 
evidence  offered  In  this  case.  We  are  satis- 
fled  from  the  record  that,  practically  speak- 
ing, there  was  no  monetary  value  to  appel- 
lee's interest  in  the  land  at  that  time.  It 
was  at  least  negligible.  We  do  not  fliid  that, 
under  the  facts  disclosed  by  the  record,  the 
widow  acted  in  bad  faith  In  the  acquisition 
of  the  title  to  the  land,  or  that  by  reason 
of  the  circumstances  and  the  relationship  of 
the  parties  she  should  be  charged  as  a  trus- 
tee because  of  the  relationship  of  parent  and 
child.  As  bearing  on  the  question  herein 
discussed,  see  Welch  v.  McGrath,  69  Iowa, 
.^l!),  10  N.  W.  810,  13  N.  W.  638;  Otto  v. 
Schlapkahl,  67  Iowa,  226,  10  N.  W.  efjl. 

IV.  It  is  contended,  however,  that  by  rea- 
son of  the  facts  and  circumstances  disclos- 
ed in  the  record  the  acquisition  of  the  deed 
to  the  premises  by  Folka  should  be  held  in 
equity  to  be  a  redemption  by  her  as  a  co- 
tenant  of  property  belonging  to  her  and  her 
daughter,  as  tenants  in  common,  and  that 
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such  equitable  redemption  inures  to  the 
benefit  of  the  appellee  as  such  cotenant.  It 
is  assumed  by  both  parties  to  the  case  that 
the  appellee  and  ber  mother  were  tenants  In 
common  of  the  premises,  and  we  are  not 
called  upon  to  determine  that  question. 

It  will  be  noticed  that  at  the  time  the 
land  was  sold  at  the  sheriff's  sale  under 
the  foreclosure  of  the  mechanic's  lien,  to 
wit,  on  August  30,  1879,  the  widow's  dower 
had  not  yet  been  deQnltely  set  off  to  ber  by 
order  of  court.  The  application  to  admeas- 
ure her  dower  had,  however,  been  filed  June 
9,  1879,  the  day  before  the  decree  was  en- 
tered in  the  foreclosure  case.  The  court 
had .  recognized  ber  right  to  dower  in  the 
premises  and  bad  appointed  referees  to 
admeasure  It  The  report  of  said  referees 
admeasuring  her  dower  was  filed  June  19, 
1880.  The  report  was  not  approved  by  the 
court  until  December  8,  1880.  The  widow 
had  been  made  a  party  defendant  In  the 
foreclosure  proceedings,  and  so  far  as  the 
record  discloses  there  was  no  reference  to, 
or  recognition  of,  her  dower  rights  In  the 
premises  In  the  foreclosure  action.  There  is 
no  doubt  that  she  knew  of  the  foreclosure 
of  the  mechanic's  lien,  and  that  the  entire 
farm  bad  been  sold  thereunder.  It  also 
appears  from  the  evidence  that,  before  the 
year  of  redemption  expired,  her  attorneys 
Interviewed  the  holder  of  the  certificate  of 
sale  respecting  an  assignment  of  the  same; 
but  nothing  came  of  this,  and  there  is  no 
evidence  to  show  that  Hinderk  Prerlcbs, 
who  did  procure  an  assignment  of  the  cer- 
tificate from  Aikln  ever  knew  of  this  action 
of  the  attorneys.  The  period  of  redemption 
from  the  sale  under  foreclosure  of  the  me- 
chanic's Hon  expired  August  30,  1880.  The 
widow,  Folka,  prior  to  the  expiration  of  the 
year  of  redemption,  interviewed  her  uncle, 
Hinderk  Frerlchs,  In  regard  to  the  out- 
standtnf;  sheriff's  certificate.  Just  exactly 
what  was  said  and  done  between  the  par- 
ties, and  the  deductions  to  be  drawn  there- 
from, is  the  subject  of  extensive  discasslon 
by  coun.sel  for  both  parties.  Hinderk  Fre- 
riehs  was  not  a  witness  In  regard  to  this 
transaction.  The  widow.  Polka,  testified  in 
regard  thereto  on  two  different  occasions, 
and  It  must  be  conceded  that  her  testimony 
Is  not  altogether  consistent  It  Is  evident 
that  she  was  solicitous  to  save  something, 
if  possible,  out  .of  the  wreckage  of  her  hus- 
band's estnte. 

•  It  Is  strenuously  contended  by  the  ap- 
pellee that  the  conduct  of  the  widow  in  con- 
nection with  this  matter  was  in  pursuance 
of  a  fraudulent  scheme  and  design  on  her 
part  to  secure  the  entire  farm  for  herself, 
and  to  cheat  and  defraud  the  appellee  of 
her  Interest  therein.  The  widow  admitted 
on  cross-examination  that  she  made  "an  ar- 
rangement" with  Hinderk  Frerlchs  for  him 
to  advance  the  money  for  the  purpose  of 


[  securing  the  certificate  of  sale,  and  that  this 
t  "arrangement"  with  him  was  made  before 
I  he  took  the  assignment  At  one  time  she 
testified  that  the  talk  was  with  regard  to 
the  farm,  and  at  another  time  she  testified 
that  it  was  only  with  regard  to  the  65 
acres.  The  testimony  In  regard  to  the  so- 
called  "arrangement"  was  to  the  effect  that 
when  she  interviewed  her  uncle  in  regard 
to  the  matter,  he  told  her  that  he  would  see 
about  It  and  would  talk  it  over  with  his 
wife.  She  testifies  that  nothing  further 
was  said  In  regard  to  the  matter  between 
her  and  Hinderk  until  Hinderk  secured  the 
sheriff's  deed.  After  this  talk  with  the 
widow,  however,  Hinderk  approached  the 
holder  of  the  sheriff's  certificate  of  sale, 
and  on  August  25,  1880,  secured  an  assign- 
ment of  the  same  for  a  consideration  of 
$400.  The  widow  testified  that  she  con- 
tributed no -part  of  this  amount  The  day 
after  the  period  of  redemption  expired,  Hin- 
derk obtained  a  sheriff's  deed  to  the  prem- 
ises. At  the  same  time  and  place  that  he 
secured  the  sheriff's  deed,  Hinderk  execut- 
ed to  the  widow  a  qpeclal  warranty  deed  for 
the  premises,  and  orally  agreed  with  the 
widow  tp  convey  the  premises  to  ber  upon 
her  payment  to  him  of  a  consideration  of 
$800,  which  was  twice  the  amount  that  be 
had  paid  for  the  assignment  of  the  sheriff's 
certificate.  The  deed  recited  a  consideration 
of  $3,000;  but  ^^  before  stated,  there  was 
an  outstanding  mortgage  on  the  farm  of 
$2,600  and  accumulated  interest.  The  wid- 
ow's testimony  was  to  the  effect  that  the 
understanding  was  that  Hinderk  was  to  hold 
the  deed  as  security  for  the  payment  to  him 
of  $800,  and  when  the  same  was  so  paid 
that  the  deed  was  to  be  delivered  to  her. 
She  also  testified  that  she  was  about  2 
years  In  paying  to  Hinderk  the  $800,  and 
that  when  it  was  all  paid  he  delivered  to 
her  the  deed,  which  she  placed  of  record 
March  1,  1883. 

During  this  period  of  time,  the  widow 
did  not  have  possession  of  the  land.  There- 
after she  married  John  Frerlchs,  a  son  of 
Hinderk,  and  took  actual  possession  of  the 
farm,  and  built  buildings  and  fences  there- 
on, placed  tiling  on  the  same,  executed 
mortgages  thereon,  sold  one  40  of  the  tract 
and  continued  thereafter  to  hold  possession, 
either  by  herself  or  by  a  tenant  until  this 
suit  was  commenced.  Assuming  that  the 
parties  were  tenants  in  common,  we  have 
held  that  one  cotenant  cannot  acquire  an 
outstanding  title  to  land  held  by  tenants  In 
common,  and  thus  defeat  the  title  of  the 
other  cotenant  to  his  imdlvlded  Interest 
where  each  owes  a  duty  to  protect  the  title. 
In  Weare  r.  Van  Meter,  42  Iowa,  128,  we 
said: 

"A  tenant  in  common  holds  a  several  in- 
terest in  the  lands,  which  is  so  far  identical 
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with  hla  cotenants'  laterMto  that,  in  all  mat- 
ter! afFectmg  the  estate,  he  wfU  be  regarded 
as  acting  for  them  as  well  aa  bimself.  He 
cannot,  therefore,  purchase  an  outstanding  ad- 
verse title  and  set  it  ap  against  his  cotenants, 
if  they  are  willing  to  reimburse  him,  pro  rata, 
for  the  mone7  by  him  so  expended.  He  will 
be  regarded  aa  holding  the  title  he  thus  ac- 
quires in  trust  for  his  cotenants  until  the  pre- 
sumption is  repelled  by  their  refusal  to  con- 
tribute in  payment  of  Ua  outlays." 

To  Ilk«  effect  see  Fllnn  r.  McKinley,  44 
Iowa,  68;  Fallon  v.  Cbldester,  46  Iowa,  B88, 
26  Am.  Rep.  164;  Tlce  v.  Derby,  SQ  Iowa,  812, 
18  N.  W.  801;  Sorenson  v.  Davis,  88  Iowa, 
405,  4»  N.  W.  1004;  Moy  v.  Moy,  89  Iowa,  611, 
56  N.  W.  668;  Patty  t.  Payne,  178  Iowa,  693, 
169  N.  W.  1012;  Crawford  r.  Mels,  123  Iowa, 
610,  99  N.  W.  186,  66  D.  K.  A.  164, 101  Am.  St 
Kep.  337. 

The  reason  for  the  rule  so  annonnced  la 
that  the  dTity  rests  npon  each  cotenant  to  pro- 
tect the  estate  held  In  common,  said  duty  be- 
ing reciprocal.  The  protection  of  the  title  to 
the  property  so  held  In  common  by  one  co- 
tenant  inures  to  the  benefit  of  the  other  co- 
tenant,  who  stands  ready  to  make  good  his 
proportionate  share  of  the  debt  for  which 
both  are  liable.  The  rule  annotmced  Is 
sound,  and  we  reaffirm  it. 

It  la  contended,  however,  that  this  role 
does  not  apply  In  the  instant  case,  because  It 
Is  claimed  the  duty  to  pay  off  the  outstand- 
ing lien  was  not  a  duty  resting  npon  each  of 
the  cotenants,  assuming  them  to  be  such.  It 
la  contended  that  the  widow  was  entitled  to 
her  dower  in  the  real  estate  of  the  decedent 
free  from  all  debts  of  the  Intestate,  and  that 
the  share  of  the  appellee  alone  was  liable 
for  the  payment  of  debta,  and  hence  there 
was  no  reciprocal  duty  to  protect  the  prop- 
erty and  pay  off  the  lien.  It  Is  also  contend- 
ed that  the  appellee  could  not  have  paid  off 
the  debt  and  <diarged  any  portion  thereof  to 
the  widow's  share,  as  she  was  entitled  to 
hold  the  same  free  from  all  debts  of  decedent 

It  Is  also  urged  as  i^gniflcant  that  the  ap- 
pellee's interest  In  the  premises.  In  view  of 
the  indebtedness  of  the  estate,  for  which  her 
share  was  liable,  was  of  little  value,  and  that 
appellee  could  lose  nothing  by  forieclosnre 
and  sale  because  she  had  nothing  to  lose.  As 
betweo)  the  appellee  and  her  mother,  if  the 
appellee  had  redeemed  from  the  foreclosure 
of  the  mechanic's  lien,  she  could  not  have  en- 
forced omtributlon  from  her  mother,  because 
the  latter  was  entitled  to  her  dower  In  the 
real  estate  free  from  the  debts  of  the  de- 
cedent, and  the  share  of  the  appellee  was 
alone  liable  for  the  debt 
.  It  Is  strenuonaly  Insisted  that  the  rights  of 
both  the  appellee  and  the  widow  were  entire- 
ly lost  by  the  issuance  of  the  sheriff's  deed, 
that  the  fee  title  vested  in  Hlnderk  Frerichs, 
and  that  the  acquiring  of  the  title  by  the  wid- 
ow some  two  years  later,  npon  the  payment 


of  twice  the  amount  that  Frerichs  had  paid  to 
procure  the  assignment  of  the  title,  was  not 
In  egfidty  a  redemption  of  the  premises,  but 
was  an  absolute  purchase  of  the  full  fee  title 
and  a  vesting  of  the  same  in  the  widow,  and 
that  the  appellee  had  been  completely  di- 
vested of  any  and  all  Interest  she  had  In  said 
premises.  We  are  not  agreed  on  the  proposi- 
tl<m  as  to  whether  or  not  the  acquiring  of  the 
title  by  the  widow,  Folka,  \mder  the  circum- 
stances disclosed,  should  be  held  to  be  an 
equitable  redemption  of  the  premises,  that 
inuned  to  the  benefit  of  the  appellee  aa  a  ten- 
ant In  common  with  the  widow.  Some  of  the 
members  of  the  court  are  of  the  opinion  that 
the  transaction  constituted  an  equitable  re- 
demption by  one  cotenant  Other  members 
of  the  court  are  of  the  opinion  that  there  was 
no  equitable  redempti<Mi  whatever,  and  that 
flie  title  to  the  premises  vested  absolutely  in 
Hlnderk  Freilchs,  and  that  the  conveyance 
to  the  widow  by  Frerichs  was,  under  the  dr- 
cnmstances,  not  a  redemption  of  the  premis- 
es, but  the  acquioltion  of  the  absolute  fee 
title  in  the  widow,  free  from  any  claim  or  in- 
terest of  the  appellee  therein.  In  view  of 
our  conduslon,  as  announced  in  the  next  fol- 
lowing division  of  this  opinion,  and  because 
of  the  divergent  views  of  the  court  on  this 
question,  we  make  no  pronouncement  therecm. 

V.  If  the  deed  from  Hlnderk  Frerichs  to  the 
widow,  Folka,  vested  In  her  the  full  fee  title 
to  the  premises  in  question,  then  the  appel- 
lee's rights  In  said  real  estate  terminated  at 
said  time.  It  Is  contended,  however,  that  If 
the  acquiring  of  the  title  by  the  widow  was 
tn  equity  a  redemption  of  the  premises  by 
one  cotenant  the  appellee  is  entitled  bo  re- 
cover, and  that  her  action  is  not  barred  by 
the  statute  of  limitations.  If  It  be  assumed 
that  the  acquisition  of  the  title  by  the  widow 
was  an  equitable  redemption  of  the  prendses 
by  one  cotenant  It  does  not  of  necessity  fol- 
low that  the  appellee's  right  of  recov«7  is 
not  barred  by  the  statute  of  limitations,  or 
that  the  same  will  not  be  enforced  because 
ot  the  appellee's  laches. 

[3]  Between  tenants  In  common,  one  co- 
tenant  cannot  start  the  operation  of  the  stat- 
ute of  limitations  until  there  has  been  an 
ouster  or  the  assertion  of  a  title  not  consistait 
with  the  cotenancy  and  hostile  to  the  rights 
of  the  other  covenant  The  widow  In  this 
case  acquired  title  to  the  premises  by  a  spe- 
cial warranty  deed.  The  consideration  paid 
therefor  was  not  inadequate,  and  was  twice 
the  amount  that  her  grantor,  Hlnderk,  had 
paid  two  years  previous  in  acquiring  the 
same  f^m  the  holder  ot  the  sherliTs  certif- 
icate. She  placed  the  deed  of  record  in 
1883,  and  thereafter  took  possession  of  the 
premises.  From  that  time  on  she  at  all  times 
exercised  the  rights  of  ownership.  She  col- 
lected the  rents,  paid  all  the  taxes,  sold  off 
and  conveyed  one  40-acre  tract  mortgaged 
and  remortgaged  the  premlaea;  and  conslst- 
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ently  and  oonttniiously  exerdaed  tbe  rights 
of  an  owner  in  fee  simple. 

[4]  It  is  true  tbat  there  Is  evidence  in  the 
record  ttiat  the  widow  referred  to  the  farm 
as  having  been  "redeemed"  by  her;  but,  under 
all  the  drcamstances  disclosed  In  connection 
with  the  transaction,  we  fall  to  find  sufficient 
in  the  record  to  establish  conduct  inconsist- 
ent with  her  dalm  of  ownership  from  aiid 
after  the  date  that  cdie  acquired  title  by  de- 
livery of  tbe  deed  from  Hinderk.  It  is  ap- 
parent from  tbe  evidence  that  she  did  not 
use  the  word  "redeemed"  in  a  technical  or 
strictly  legal  sense,  but  meant  to  refer  to  the 
fact  that  she  had  repurchased  or  reacquired 
the  premises.  The  situation  Is  somewhat 
similar  to  that  disclosed  in  Gold  ▼.  Beh,  152 
Iowa,  368,  132  N.  W.  73. 

The  appellee  was  bom  July  20,  1876.  She 
was  therefore  past  6  years  of  age  when  the 
deed  from  Hinderk  to  her  mother  was  de- 
livered and  placed  of  record.  After  the 
mother  acquired  title  to  the  farm,  she  and 
the  appellee  lived  thereon  until  the  latter 
was  about  12  years  old,  when  the  family 
moved>.to  the  village  of  Holland.  The  appel- 
lee was  married  when  she  was  18  years  of 
age,  and  continued  -  to  reside  In  Holland, 
about  3  miles  from  the  farm  In  question,  un- 
til this  suit  was  brought  in  1914.  The  tip- 
pellee,  as  a  witness  In  her  own  behalf,  tes- 
tified that  she  did  not  know  that  she  had  any 
interest  In  this  property,  or  that  her  father 
had  ever  owned  the  land  until  in  the  year 
1913.  This  action  was  commenced  in  1914. 
The  evidence  In  contravention  of  this  is  so 
conclusive  that  we  are  forced  to  believe  that 
the  appellee  is  In  error  in  this  contention. 

The  record  discloses  conversations  and 
transactions  between  the  appellee  and  other 
parties  respecting  the  farm  long  prior  to 
1913.  From  this  It  appears  that,  some  7 
years  before  the  commencement  of  this  suit, 
she  had  been  advised  by  a  friend  that  she 
was  entitled  to  two-thirds  and  the  mother  to 
one-third  of  the  property  that  belonged  to 
her  father.  Some  significance  should  be  at- 
tached to  the  fact  that  the  husband  of  the 
appellee  consulted  an  abstractor  with  refer- 
ence to  the  recovery  of  his  wife's  interest  in 
the  lands  that  had  been  sold  under  the  fore- 
closure of  the  mechanic's  Uen,  and  that  he 
also  had  an  attorney  examine  the  record  of 
the  foreclosure  of  the  mechanic's  lien,  and 
received  from  him  a  report  of  the  record  In 
»aid  matter,  and  that  this  was  some  8  years 
before  the  suit  was  commenced.  There  is  al- 
so evidence  In  tht>  record  of  various  conver- 
sations with  friends  and  relatives  of  appel- 
lee regarding  the  farm  and  her  interest  there- 
in. The  evidence  tends  to  show  that  she 
stated  to  witnesses  that  she  had  been  advised 
by  attorneys  that  she  had  an  Interest  in  tbe 
farm  and  that  her  husband  had  persuaded 
her  not  to  endeavor  to  secure  it. 

The  tenant  on  the  farm  testified  that,  dur- 


ing the  period  while  he  was  on  the  farm,  the 
appellee  visited  the  farm  repeatedly,  and  that 
she  told  the  tenant  that  she  thought  she  had 
a  share  in  the  farm.  It  also  appears  that, 
some  15  or  18  years  before  the  trial,  tbe  appel- 
lee called  upon  an  abstractor  to  Inquire  about 
her  Interest  In  the  farm  owned  by  her  father, 
and  stated  that  she  thought  she  ought  to  have 
something  out  of  her  father's  estate.  Tbe 
appellee  denied  all  these  various  conversa- 
tions and  transactions. 

We  have  not  attempted  to  set  out  all  of  tbe 
conversations  or  incidents  referred  to  in  tbe 
evidence,  but  we  are  satisfied  that  the  appel- 
lee, who  resided  on  this  farm  until  about  12 
years  of  age  and  then  continued  to  live  with- 
in 8  miles  of  It  thereafter,  who  frequently 
visited  the  farm  during  these  years,  and  who 
conversed  with  her  relatives  and  friends  in 
regard  to  it,  was  fully  aware  of  the  fact  tbat 
the  farm  had  been  the  property  of  lier  father 
at  the  time  of  his  decease,  and  tbat  tbe 
mother  was  claiming  ownership  thereof,  and 
was  paying  the  taxes  and  otherwise  handling 
the  property  as  her  own. 

[5]  We  recently  had  occasion  to  review 
the  authorities  upon  the  question  of  the 
rights  of  one  cotenant  against  another  in 
the  case  of  Luney  v.  Rollins,  deddbd  June 
25,  1921,  and  reported  in  183  N.  W.  33».  In 
that  case-  we  said : 

"The  law  that  the  entry  and  possession  of 
one  tenant  in  common  is  presumed  to  l>e  for 
the  benefit  of  all,  and  that  sach  possession  is 
to  be  regarded  as  the  poBseasion  of  all,  unbl 
rendered  adverse  by  some  unequivocal  act,  or 
series  of  acts,  or  declaration  of  the  tenant  in 
possesBion,  indicating  or  proclaiming  his  in- 
tention to  claim  the  entire  estate,  brought  to 
the  actual  notice  of  his  cotenants,  is  too  fa- 
miliar to  call  for  discussion.  It  i>  eqnaUy 
well  settled  tbat  a  tenant  in  possession  may 
oust  his  cotenant,  and  start  the  statute  of 
limitations  to  running,  and  acquire  title  to  the 
whole  by  adverse  poBsession.  Actual  notice 
of  the  hostile  claim  of  tbe  tenant  in  posses- 
sion must,  however,  be  brought  to  the  atten- 
tion of  his  cotenant  before  the  statute  will 
run." 

We  quoted  and  approved  the  mle  aiinotmc>- 
ed  In  Bums  v.  Byrne,  46  Iowa,  286.  We 
also  collected  some  of  our  previoos  dedslons 
on  the  questions  involved  herein. 

[6,  7]  The  rule  is  well  established  that  as 
between  tenants  in  common  actual  noUee  of 
ouster  may  be  proved  by  either  direct  or  cir- 
cumstantial evidencft  Oasey  v.  Gase^,  107 
Iowa,  192,  77  N.  W.  844,  70  Am.  St  Rep.  190. 
If  it  should  be  conceded  that  the  purcbase 
of  the  premises  by  the  widow,  Folka.  from 
Iliuderk  Frerichs,  was  in  equity  a  redemp- 
tion by  one  cotenant  of  property  held  in 
common,  we  are  satisfied  from  tiie  record 
in  this  case  tha,t  the  appellee  is  not  entitled 
to  recover  any  shore  in  the  estate  at  tbis 
time.  The  widow,  after  placing  the  deed 
on  record,  at  all  times  exercised  all  of  tbe 
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rights  of  ownersUp  In  the  premises  in  ques- 
tioQ.  We  are  also  satisfied  from  the  record 
tbat  the  appellee  knew  for  many  :?ear8  after 
attaining  her  majority,  and  long  before  this 
action  was  begun,  tliat  the  farm  in  question 
had  been  the  property  of  her  father,  and 
that  the  widow  had  exercised  all  titie  rights 
of  ownership  thereof  to  the  complete  exclu- 
sion and  denial  of  any  rights  on  the  part  of 
the  appellee.  It  follows  that  appdlee's  ac- 
tion was  barred  by  tHe  statute  of  limitations. 

[B]  yi.  It  is  true  that  mere,  occupancy  of 
the  premises,  even  for  a  longer  period  than 
10  years,  is  not  of  itself  sufficient  to  estab- 
lish a  title  against  a  cotenant  by  adverse 
possession.  But  we  have  much  more  than 
this  In  the  instant  case.  The  appellee  has 
not  been  a  stranger  to  this  situation.  Waiv- 
ing all  question  of  her  knowledge  of  the  pub- 
lic records  of  the  county,  or  of  the  published 
maps  and  tax  lists,  we  think  It  fairly  ap- 
pears from  the  evidence  that  the  appellee 
knew  for  many  years  that  her  father  had 
owned  the  farm,  and  that  her  mother  was 
claiming  it  absolutely  as  her  own.  Both  she 
and  her  husband  had  made  inquiries  regard- 
ing the  title.  She  had  stated  to  relatives  and 
friends  that  siie  thought  she  had  or  should 
have  an  interest  In  the  premises.  She  lived 
near  the  place,  and  visited  it  occasionally, 
and  talked  with  the  tenant  about  her  hav- 
ing an  interest  in  It  The  greater  weight  of 
the  testimony  convinces  us  that  she  must 
have  known,  and  did  know,  that  her  father 
had  owned  the  farm,  and  that  her  mother 
was  claiming  and  exercising  full  ownership 
thereof.  The  appellee's  knowledge  of  the 
original  ownership  must  be  presumed,  for 
it  was  not  only  a  matter  of  record,  t>ut  of  noto- 
riety. Leraway  t.  Larue,  63  Iowa,  407,  19 
N.  W.  242;  Knowles  v.  Brown,  69  Iowa,  11, 
28  N.  W.  409;  Hanson  v.  Gallagher,  154 
Iowa,  192,  134  N.  W.  421.  For  about  20 
years  since  attaining  her  majority  she  has 
.stood  by  under  these  circumstances,  while 
the  widow  was  openly  exercising  all  the 
rights  of  an  owner  in  fee  simple,  under  a 
claim  of  right. 

We  think  the  record  discloses  all  the  es- 
sential elements  to  establish  a  title  in  the 
widow  by  adverse  possession.  The  record 
title  to  real  estate,  followed  by  long-continu- 
ed occupancy,  accompanied  by  the  usual 
acts  of  ownership,  such  as  the  erection  of 
buildings,  the  execution  of  mortgages  on  the 
premises,  the  sale  and  conveyance  of  a  por- 
tion thereof,  the  payment  of  taxes,  and  the 
collection  of  rents  cannot  be  disturbed,  ex- 
cept upon  satisfactory  and  convincing  proof. 
This  is  especially  true  where  the  party  seek- 
ing to  impeach  such  title  has  been  la  a  posi- 
tion to  know;  and  has  known,  the  situation 
for  a  long  period  of  years,  and  has  stood 
by  without  any  attempt  to  impeach  such 
title.    In  this  case  we  find  that  the  appellee 


lias  failed  to  estaMlsh  h«r  right  to  claim 
an  interest  in  the  real  estate  in  oontroversy 
as  an  heir  of  her  deceased  father. 

It  follows  that  the  decree  of  the  trial 
court  must  be,  and  the  same  is,  reversed. 

EVANS,   O.   J.,  and  STEVENS  and  AR- 
THUE,  JJ.,  concur. 


RICKMAN  at  al.  V.  HOUCK.     (No.  33991.) 

(Supreme  Court  of  Iowa.    Oct.  18,  1921.) 

1.  Speclllo  performanoe  «=»33— Insanity  of  de- 
fendant when  oontraot  made  pertinent  Inquiry. 

In  a  suit  for  gpedflc  performance,  whether 
defendant  was  incapable  of  transacting  business 
at  the  time  the  contract  was  made  is  a  perti- 
nent inquiry. 

2.  SpeoHIo  parformaaoe  «=>I2I  (8)— Evidence 
Insufficient  to  show  that  defendant  was  Insane 
at  the  making  of  the  contract. 

In  a  suit  for  specific  performance,  evidence 
held  to  8U8tain  a  finding  that  defendant  when 
contracting  was  aane. 

3.  Insane  persons  «=s2— Mere  proof  of  mental 
defect  does  not  establish  Incompetency. 

Where  it  ia  sought  to  show  that  a  party  to 
a  contract  for  the  aale  of  land  waa  insane  at 
the  time  the  contract  waa  made,  mere  proof  of 
mental  defect  does  not  neceasarily  establish  in- 
competency.   ■ 

4.  Vendor  and  purchaser  ®=398  —  Return  of 
cash  payment  Insufficient  to  place  parties  "in 
statu  quo." 

Where  defendant  had  contracted  to  convey 
certain  property  to  plaintiffs  for^use  for  a  grain 
elevator,  an  offer  to  return  the  consideration 
paid  down  was  insulBcieat  to  re-establish  the 
status  quo,  acquisition  of  that  particular  prop- 
erty being  necessary  for  plaintiffs'  purposes, 
and  they  having  purchased  other  property  in  re- 
liance on  the  contract;  placing  in  statu  quo 
implying  restoration  of  the  party  injured  to  as 
near  tlie  condition  that  existed  prior  to  the 
making  of  the  contract  as  possible. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  In  Statu 
Quo.] 

Appeal  from  District  Court,  Des  Moines 
County;  Oscar  Hale,  Judge. 

Suit  for  specific  performance  of  a  contract 
to  sell  real  estate.  Decree  for  plalntifFs.  De- 
fendant appeals.     Affirmed. 

Hlrsch  &  Hiepe,  of  Burlington,  for  appel- 
lant 
Power  k  Power,  of  Burlington,  for  appel- 


ARTHUR,  J.  On  the  4th  day  of  August, 
1919,  Mrs.  Susan  Armpriest  entered  into  a 
written  contract  with  appellees  to  sell  and 
convey  certain  property  located  in  the  city 
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of  Burlington,  Iowa,  for  the  agreed  price  of 
$2,200,  $500  In  cash  and  the  balance  of  $1,700 
on  or  before  September  1,  1919.  On  the  2d 
day  of  September,  1919,  a  deed  was  drawn  up 
In  accordance  with  the  contract  of  sale  of  the 
premises,  and  signed  by  Susan  Armprlest. 
This  deed  was  not  delivered,  but  was  found 
by  appellant,  guardian,  among  the  papers  of 
her  ward,  and  produced  in  the  trial,  and  of- 
fered in  evidence  by  plaintiffs.  The  deed  Is  a 
warranty  deed  dated  September,  2,  1919, 
signed  by  Susan  Armprlest,  and  acknowl- 
edged September,  2,  1919,  by  her  before  La 
Monte  Cowles,  notary  public,  and  conveys 
the  property  described  In  plaintiff's  petition. 
On  the  refusal  of  appellant's  guardian  to 
carry  out  the  contract  of  her  ward,  this  ac- 
tion for  spedflc  performance  of  the  contract 
was  instituted  on  January  20,  1920. 

The  defense  alleged  was  that  on  the  13th 
day  of  October,  1919,  Susan  Armprlest  was 
adjudged  insane  and  committed  to  the  state 
hospital  for  the  Insane  at  Mt  Pleasant,  Iowa, 
and  was  then  confined  in  said  hospital;  that 
Susan  Armprlest  was  declared  to  be  a  per- 
son of  unsound  mind  by  the  district  court 
on  the  12th  of  November,  1919,  and  appel- 
lant, Estella,  It.  Houd:,  was  appointed  as  her 
guardian;  that  Susan  Armprlest  was  a  per- 
son of  unsound  mind  on  the  4th  day  of  Au- 
gust, 1919,  the  date  when  the  contract  was 
made;  that  the  contract  sued  on  was  void 
by  reason  of  the  fact  that  Susan  Armprlest 
was  at  that  time  incapable  of  making  a  con- 
tract, and  appellant  tendered  the  $S0O  paid 
down  on  the  contract  back  to  the  appellee. 

Appellees  were  fanners  who  were  desirous 
of  acquiring  a  tract  of  real  estate  for  the 
purpose  of  erecting  an  elevator  thereon  for 
storing  and  shipping  grain,  which,  according 
to  their  plans,  required  ground  contiguous  to 
the  railroad,  a  portion  of  which  ground 
should  be  so  elevated  above  the  railroad  track 
as  to  enable  them  to  load  the  cars  from  the 
elevator  by  gravitation.  The  property  owned 
by  appellant's  ward  and  certain  projwrty  ad- 
jacent thereto,  which  appellees  desired  to  ac- 
quire if  iwsslble,  possessed  all  the  qualifica- 
tions necessary  for  the  successful  carrying 
out  of  appellees*  plans.  Appellees  regarded 
the  property  owned  by  appellant's  ward  as 
.  the  key  to  the  entire  situation,  as  its  eleva- 
tion above  the  railroad  track  was  consider- 
ably greater  than  that  of  the  other  real  estate 
which  they  contemplated  buying,  if  they 
could  purchase  the  Armprlest  property.  Ap- 
pellees did  not  want  any  of  the  real  estate 
unless  they  were  able  to  buy  the  Armpriast 
property,  and  appellant's  ward  was  advised 
of  that  fact  at  the  time  the  contract  involved 
was  executed  by  Susan  Armprlest  and  de- 
livered to  appellees.  Appellees  had  secur- 
ed options  for  all  of  the  real  estate  they 
desired  to  acquire  for  carrying  out  their 
plans,  and  appellant's  ward  was  advised 
of    that    fact.    During    the    first    days    aC 


September,  when  the  balance  was  to  be  paid 
to  Susan  Armprlest  on  the  contract,  a]n>sl- 
leea  and  Susan  Armm^ert  and  her  dau^- 
ter,  Eetella  L.  Houck,  acompanled  by  La 
Monte  Cowles,  an  attorney  of  Bnrllngt<», 
Iowa,  who  for  many  years  had  been  counsel 
for  appellant's  ward,  and  who  was  with  her 
for  the  purpose  of  assisting  her  In  the  trans- 
action, met  at  the  office  of  Mr.  Power,  who 
was*  attorney  for  appellees.  Mrs.  Aimpriest 
bad  with  her  the  deed  that  was  to  be  execut- 
ed In  perfortpanoe  of  the  contract  It  was 
stated  by  Mr.  Cktwles,  attorney  for  'Susan 
Armprlest,  that  the  indebtedness  secured  by 
a  mortgage  resting  on  the  real  estate  had  not 
been  paid,  and  appellees  declined  to  pay  the 
money  until  the  mortgage  was  cant-eled.  Ap- 
pellees advised  Mrs.  Armprlest,  however,  Chat 
the  balance  due  would  be,  and  It  was,  left 
with  the  Fanners'  ft  Merchants'  Savings 
Bank  of  Burlington  to  be  paid  to  her  as  soon 
as  the  existing  incumbrance  was  canceled. 
Susan  Armprlest  was  at  the  time  a  depositor 
in  the  Farmers'  ft  Merchants'  Savings  Bank. 

[1]  Resistance  to  performing  the  contract 
la  based  on  the  alleged  Incapability  of  Susan 
Armprlest  to  make  the  contract  on  August  4, 
1919.  This  leads  us  to  the  evidence  to  as- 
certain whether  Susan  Armprlest,  on  August 
4,  1919,  was  incapable  of  transacting  the 
particular  business  In  question.  That  such 
is  the  pertinent  inquiry  see  Mitchell  v.  Mutch, 
180  Iowa,  1281, 164  N.  W.  212;  Swartwood  v. 
Chance,  131  Iowa,  715, 109  N.  W.  297. 

A  few  months  before  making  the  contract 
Involved  in  this  case  Mrs.  Armprlest  sold 
some  property  which  she  owned,  transacting 
the  buslne.ss  in  a  satisfactory  manner.  On 
August  26th  appellant's  ward  purchased 
property  In  Burlington  known  as  the  Magd 
property,  transacting  such  business  properly. 
Appellant's  ward  had  for  some  years  conduct- 
ed quite  a  large  boarding  house  In  property 
she  owned,  and  was  so  engaged  at  the  time 
she  executed  the  contract  in  controversy,  and 
continued  to  conduct  the  boarding  house  un- 
til in  October,  when  she  broke  down  physical- 
ly and  mentally,  and  was  taken  to  the  hos- 
pltaL  The  testimony  of  appellant  herself 
and  her  husband,  and  a  brother  and  sister  of 
her  ward,  was  offered,  showing  certain  ac- 
tions and  sasrlngs  of  her  ward  which  she 
claimed  were  pecuUar  and  different  from 
former  conduct  of  her  ward,  and  whldi  she 
claims  evidenced  insanity. 

It  was  correctly  found  by  the  lower  court, 
and  as  we  understand,  conceded  by  counsel 
for  appellant,  that  appellees  had  no  knowl- 
edge of  the  facts  and  circumstances  relied  up- 
on by  appellees  to  sustain  the  allegations  of 
want  of  mental  capacity  to  enter  into  the  con- 
tract Counsel  for  appellant '  placed  strong 
reliance  upon  the  testimony  of  Dr.  Thomber, 
who  was  introduced  as  an  expe^  witness, 
and  who  said  that  Susan  Armprlest  was  not 
of  sound  mind  on  the  4th  day  of  August 


Digitized  by 


Google 


Iowa)  RICEMAN  ▼.  HOUCK  659 

(184  N.W.) 

191&,  when  the  contract  was  entered  Into,  iwben  tbe  opportunity  was  pi*esented  to  her 
Dr.  Tbomber  was  her  fomily  physician  for  [she  sold  It  for  $2,200,  and  said  In  justlflca- 
several  years.    He  did  not  see  her  on  or  tion  that  the  purchasers  told  her  if  she  did 

not  sell  It  they  would  have  it  appraised  and 


about  the  4tb  day  of  August,  1919,  at  the  time 
the  contract  was  entered  into.  He  had  not 
treated  her  since  March,  1918,  until  in  Octo- 
ber, 1919,  when  she  was  completely  broken 


down.    She  had  never  said  anything  to  Dr.   of  appellant's  testimony  In  some  particulars 


she  would  have  to  sell  it.    Only  the  daughter 
(appellant)  testified  to  these  matters. 
We  are  constrained  to  doubt  the  reliability 


Thomber  about  her  property  affairs.  The 
doctor  stated  that  in  his  opinion  the  condi- 
tion-she was  in  Is  October  had  been  growing 
for  some  time;  that  he  thought  the  last  year 
or  two  she  was  more  nervous  than  in  former 
years.  Basing  his  answer  on  his  knowledge 
of  the  condition  of  Mrs.  Armpriest  and  on  as- 
sumed facts  which  appellant  claims  were  es- 
tablished by  the  evidence.  Dr.  Thomber  tes- 
tified that  Susan  Armpriest  was  Insane  on 
August  4, 1919.  Tbe  facts  assumed  were  acts 
and  sayings  of  Mrs.  Armpriest  testified  to 
mostly  by  her  daughter,  appellee,  and  partly 
by  her  brother  and  sister  and  her  daughter's 
husband.  The  question  assumed  that  Mrs. 
Armpriest  complained  during  the  warm 
weather  of  dizziness,  seemed  to  be  more  for- 
getful than  usual,  was  abusive,  and  cursed 
two  small  grandchildren  whom  she  was  keep- 
ing, children  of  her  son,  when  formerly  she 
never  did  anything  of  that  sort;  that  she  be- 
gun to  use  profanity  in  her  usual  conversa- 
tion when  she  bad  not  done  that  before;  that 
she  whipped  one  of  the  small  children  for  do- 
ing trivial  things;  that  she  reported  that  Mr. 
Tootbacre,  one  of  the  officers  of  the  bank,  had 
laughed  at  her,  and  she  said  she  made  a  face 
at  bim;  that  she  told  her  sister  that  she  had 
not  paid  ber  taxes,  when  in  fact  she  bad  paid 
them;  that  on  occasion  of  visiting  her  sister 
at  Mt.  Pleasant  she  told  her  sister  that  she 
(the  rister)  "bad  made  changes  In  her  house," 
when  in  fact  sbe  bad  made  no  changes  what- 
ever; that  sbe  took  a  child  of  her  son  to  keep 
and  look  after,  and  at  the  same  time  was 
running  a  boarding  house^  and  said  she  could 
not  take  care  of  the  cblld,  and  yet  she  had 
her  son  send  another  child  to  ber,  and  she 
looked  after  and  cared  for  the  two  children 
at  that  time,  when  sbe  frequently  would  com- 
plain that  she  could  not  take  care  of  them, 
and  yet  she  would  continue  to  do  so,  and 
when  'ber  son  visited  ber  she  would  say  noth- 
ing about  bis  taking  them  away  untU  after 
be  bad  left,  then  would  complain  that  be  had 
no  right  to  leave  them  there;  that  be  ought 
not  to  do  It;  that  she  complained  to  the  fam- 
ily that  the  death  of  her  daughter — some  2 
years  before — was  due  to  the  medicine  which 
the  doctor  gave  her,  and  if  sbe  had  taken 
care  of  her  herself  she  would  have  lived;  that 
she  frequently  spoke  of  having  lots  of  money, 
and  said  that  in  3  years  sbe  would  be  a  mil- 
lionaire; sbe  was  making  bushels  of  money. 
Further  included  in  the  question  were  the 
assumed  facts  that  Mrs.  Armpriest  had  con- 
tinually said  she  would  not  sell  the  property 
In  controversy  for  less  than  $3,000,  and  that 


at  least  Appellant  was  at  tbe  bank  with 
her  mother  when  the  contract  was  signed, 
and  afterwards  said  as  a  witness  that  sbe 
(ber  mother)  had  several  arguments  before 
the  contract  was  signed  with  Mr.  Tootbacre, 
cashier  of  the  bank;  that  she  got  pretty  well 
excited;  that  she  put  her  hands  over  the  mid- 
dle of  the  table  and  pounded  her  fist  to  make 
them  understand;  that  ber  mother  was  so  ex- 
cited In  the  argument  about  the  taxes  that 
sbe  Just  pounded  on  the  table  with  ber  fists. 
There  were  five  or  six  men  present,  one  of 
them  Toothacre,  cashier  of  the  bank,  and  the 
others  farmers  and  business  men,  and  they 
all  testified  that  there  was  no  excitement  on 
the  part  of  Mrs.  Armpriest;  that  she  did  not» 
become  excited  or  pound  the  table  with  ber 
fist,  nor  was  there  anything  unusual  in  her 
conduct.  Appellant  went  with  her  mother 
and  saw  her  sign  the  contract  and  receive  the 
$.500  payment,  and  raised  no  objection,  never 
suggested  to  the  gentlemen  present  that  thei-e 
was  anything  wrong  with  her  mother,  and 
then  came  upon  the  witness  stand  and  testi- 
fied in  her  examination  in  chief  that  at  the 
time  her  mother  signed  tbe  contract  she  (the 
witness)  knew  her  mother  was  Insane.  On 
cross-examination  she  said: 

"If  I  said  she  [her  mother]  was  insane,  I 
did  not  mean  to  say  she  was  insane  on  that  day; 
I  know  she  is  insane  now,  and  I  knew  after- 
wards that  all  tliese  little  things  led  up  to  ber 
insanity.  I  knew  she  was  extremely  nervous. 
I  did  not  know  she  was  insane  at  that  time. 
I  didn't  tell  these  men  she  was  insane.  I  didn't 
intend  to  deceive  them." 

On  redirect  examinatl<Mi  she  testified: 

"I  didn't  realize  the  condition  she  was  in  at 
the  time,  but  I  realized  she  was  extremely  ner- 
vons  and  had  been  all  summer  during  the  hot 
weather.  Before  going  down  there  to  sign  the 
contract  I  told  my  mother  not  to  get  excited 
or  nervous,  just  to  keep  her  mind  on  the  busi- 
ness, and  not  to  think  of  anytliing  only  what 
she  was  doing." 

The  daughter's  memory  was  a  little  faulty 
at  least  It  appears  without  controversy 
that  she  and  her  mother  called  at  tbe  ofilce  of 
Mr.  Power  about  September  2d,  at  tbe  time 
the  purchase  price  was  to  be  paid,  for  tbe 
purpose  of  receiving  tbe  balance  due  and  de- 
livering the  deed.  Concerning  that  transac- 
tion this  witnes  testified: 

"We  were  at  Mr.  Power's  office'  one  time 
and  you  [Mr.  Power]  called  Mr.  Cowles  over. 
Some  one  told  us  to  be  at  your  office.  I  don't 
remember  what  we  were  Uiere  for." 
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AH  of  the  appellees  testified  that  tbey  did 
not  say  to  Mrs.  Armprlest  that  if  she  did  not 
sell  to  them  they  would  have  the  property 
appraised  and  take  it  away  from  her.  If 
Mrs.  Armprlest  made  such  statements  to  her 
daughter,  it  probably  did  not  flow  from  a 
delusion,  but  more  likely  from  an  erroneous 
understanding  that  the  property  could  be  con- 
demned for  the  use  that  appellees  were  go- 
ing to  make  of  It  It  is  strange  that  appellee 
did  not  remember  wliat  she  and  her  mother 
and  their  attorney  were  at  Mr.  Power's  of- 
fice for.  Unquestionably  they  were  there  to 
carry  out  the  contract.  They  were  there  to 
receive  the  balance  of  the  purchase  money 
and  deliver  the  deed.  Mrs.  Armprlest  want- 
ed the  balance  of  the  purchase  money  so  she 
could  use  it  to  make  payment  on  the  property 
she  had  purchased  from  MageL  Appellees 
refused  to  pay  over  the  money  to  Mrs.  Arm- 
prlest because  they  wanted  the  Incumbrance 
on  the  property  paid  off  and  the  taxes  paid 
before  they  paid  the  balance  of  the  purchase 
price.  Appellees  told  her,  or  told  her  attor- 
ney In  her  presence,  that  they  would  leave 
the  money  with  the  Farmers'  &  Merchants' 
Bank,  and  as  soon  as  she  delivered  to  them 
merchantable  title,  Mr.  Tootbacre,  who  was 
cashier  of  the  bank,  would  turn  the  money 
over,  and  the  money  was  left  In  the  bank. 
No  objection  whatever  was  made  by  Mrs. 
Armprlest  or  her  attorney,  or  her  daughter, 
to  the  carrying  out  of  the  contract 

Dr.  McKitterick,  who  had  been  the  doctor 
member  of  the  commissioners  of  Insanity  for 
10  or  12  years,  and  who  was  acting  in  that 
capacity  when  they  examined  Mrs.  Armprlest 
in  November,  1919,  testlfled  that  the  nature 
of  her  difficulty  pointed  toward  paresis,  or 
softening  of  the  brain;  that  paresis  comes  on 
gradually,  and  there  are  certain  times  when 
there  Is  quite  an  excitability,  acutely  so;  that 
it  was  very  acute  the  day  he  examined  her 
in  November,  1919;  that  apparently  she  bad 
been  in  a  normal  stage  until  perhaps  a  few 
weeks  prior  to  his  examination;  that  he 
thought  the  stage  she  was  in  then  was  ap- 
parently recent;  that  in  his  judgment  the 
period  of  excitement  was  of  short  duration; 
that  paresis  Is  a  progressiTe  dlseasa  He 
testified: 

"I  would  not  say  that  a  paretic  was  insane 
previous  to  the  time  it  manifested  itself  in  ex- 
citement and  extreme  nerTousnesg.  We  have 
had  paretics  who  conducted  battles  in  the  navy; 
that  have  settled  questions  of  international  im- 
port I  have  had  paretics  under  my  own  ob- 
servation that  have  bought  and  sold  large  stocks 
of  goods,  not  necessarily  extraordinary  cases, 
because  paresis  is  of  slow  origin.  It  is  my 
conclusion  that  this  maniacal  stage  was  recent 
When  it  had  not  reached  such  a  stage  that  there 
were  outward  manifestations;  there  would  be 
no  way  for  unskilled  men  to  determine  whether 
she  was  aSlicted  or  not" 

The  adjudication  finding  Mrs.  Armprlest 
A  I>erson  of  unsound  mind  was  not  until  the 


13th  day  of  October,  1919,  between  two  and 
three  months  after  the  date  of  the  contract 
involved  In  this  action.  The  evidence  shows, 
beyond  controversy,  that  during  that  inter- 
val Mrs.  Armprlest  had  been  transacting 
business  as  she  ordinarily  did,  carrying  on 
her  boarding  establishment,  buying  real  es- 
tate and  transacting  business  with  the  banks. 
In  short  the  record  does  not  shows  single  act 
or  fact  upon  the  part  of  Mrs.  Armprlest  until 
some  time  after  making  the  contract  Indicat- 
ing Incapability  to  make  such  a  contract.  No 
doubt  disease,  likely  paresis,  had  been  prey- 
ing upon  her  for  some  time  before  she  broke 
down  In  October.  She  had  carried  on  her 
business  just  as  she  had  done  for  years  be- 
fore. Just  before  her  breakdown  she  had 
added  to  her  burdens  papering,  painting,  and 
cleaning  of  another  house  preparatory  to 
moving  out  of  the  house  she  had  sold. 

La  Monte  Cowles,  a  prominent  lawyer  and 
responsible  man,  who  for.  a  nimiber  of  years 
had  been  Mrs.  Armprlest's  attorney,  and  who 
assisted  her  In  making  the  contract  and  pur- 
chase of  the  Magel  property  on  August  28, 
1919,  22  days  after  the  contract  here  involved 
was  made  testlfled: 

"At  the  time  the  contract  with  Magel  was 
made,  there  was  no  thought  on  Mr.  Magel's 
part  or  on  my  part,  or  that  of  any  one  else, 
that  Mrs.  Armpricst  was  insane." 

Mr.  Cowles  could  properly  only  state  his 
own  opinion  of  Mrs.  Armprlest's  condition  of 
mind.    However,  we  think  his  opinion  sound. 

[2,8]  On  the  whole  record  we  are  con- 
strained to  find  that  It  has  not  been  shown 
that  Susan  Armprlest  was  incapable  of 
transacting  the  particular  business  in  ques- 
tion— the  making  of  tlie  contract  involved  In 
this  cause.  We  think  the  delusions  relied 
upon,  those  which  were  sustained  by  the  evi- 
dence, did  not  influence  Mrs.  Armprlest  to 
such  an  extent.  If  at  all,  that  she  was  with- 
out reasonable  conception  or  understanding 
of  the  true  nature  and  terms  of  the  contract 
Mathews  v.  Nash,  151  Iowa,  127,  180  N.  W. 
796.  Mrs.  Armprlest  was  only  52  years  old. 
Oooking  for  boarders  and  keeping  and  caring 
for  two  young  grandchildren,  with  disease 
creeping  on  her,  had,  on  August  4th,  Inpaired 
her  physically,  and  likely  to  some  extent  she 
was  then  Impaired  mentally.  But  mere 
proof  of  mental  defect  does  not  necessarily 
establish  Incompetency.  Bvers  v.  Webb,  186 
Iowa,  1172,  173  N.  W.  264;  MItdieU  v.  Mutch, 
180  Iowa,  1281,  164  N.  W.  212,  in  which  we 
said: 

"Mere  weak-mindedness,  whether  natural  or 
produced  by  old  age,  sickness,  or  other  infirmity, 
unaccompanied  by  any  other  inequitable  inci- 
dents, it  the  person  has  sufficient  intelligence  to 
understand  the  nature  of  the  transaction,  and  is 
left  to  act  upon  his  own  free  will,  is  not  a  suf- 
ficient ground  to  defeat  the  enforcement  of  an 
executory  contract,  or  to  set  aside  an  executed 
agreement  or  conveyance." 
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[4]  Beaching  tbe  condnslon  tbat  It  bas  not 
beea  shown  that  appellant's  ward  waa  In- 
■capable  of  making  the  contract  Involved  in 
this  case,  it  Is  not  necessary  that  we  proceed 
further  in  discussion  of  the  case.  However, 
we  may  consider  whether  or  not  appellees 
would  be  placed  in  statu  qno  by  appellant's 
returning  to  tbem  the  $500  received  on  the 
contract,  which  she  offered  to  do.  It  iB  an 
elementary  role  that  placing  in  statu  quo  im- 
plies restoration  of  the  party  injured  to  as 
near  the  condition  that  existed  prior  to  the 
making  of  the  contract  as  possible.  The  evi- 
dence shows  that  appellees'  agreement  to  pur- 
chase any  of  the  several  pieces  of  property 
was  conditioned  upon  acquiring  all  of  It, 
and  appellant's  ward  was  distinctly  notified 
of  that  fact  After  obtaining  options  for  the 
purchase  of  the  several  pieces  of  property, 
appellant's  ward  was  informed  that  Con- 
tracts had  been  agreed  apon  with  the  owners 
of  the  pieces  of  property  other  than  hers,  and 
that  they  would  buy  her  property.  The  con- 
tracts were  all  made  on  tbe  same  day.  Mrs. 
Armprlesf  s  property  was  of  such  a  diaracter 
and  80  located,  and  its  relation  to  the  other 
pieces  of  property  such,  that  If  appellees  were 
not  able  to  acquire  title  to  an  of  the  pieces 
of  property  It  would  practically  defeat  the 
purpose  for  which  they  were  buying,  and  they 
would  not  have  purchased  any  of  it  had  they 
not  been  able  to  make  a  contract  with  appel- 
lant's ward.  They  purchased  real  estate  for 
which  they  had  no  use,  unless  they  acquired 
Mrs.  Armprlest's  property.  The  other  real 
estate  had  improvements  on  it  which  were 
sold  at  auction  and  removed,  and  they  re- 
ceived only  a  small  consideration  for  the  im- 
provemgnts.  Ordinarily  in  a  case  of  this  kind, 
the  returning  of  the  cash  payment  would  place 
the  injured  party  in  the  condition  that  ex- 
isted prior  to  the  making  of  the  contract. 
Not  so  In  the  Instant  case.  It  would  not  com- 
pensate them  for  their  inability  to  carry  out 
their  enterprise  In  which  they  invested  a 
large  amount  of  money. 

On  the  entire  record  we  are  satisfied  that 
the  decree  of  the  trial  court  is  correct,  and 
it  Is  therefore  affirmed. 

EVANS,  C.  J.,  and  STEVENS  and  FA- 
VILLE,  JJ.,  concur. 


BERRY  V.  GROSS.     (No.  34246.) 

(Supreme  Court  of  Iowa.    Oct  18,  1921.) 

I.  Bills  and  notes  «s>453— Parol  agraefflent  to 
vary  blask  Indorser's  llabUlty  held  Inadiais. 
sible. 

Though  an  iodorsement  of  a  note  by  the 
payee  is  la  blank,  and  though  the  note  is  non- 
negotiable,  the  payee's  agreement  with  his  im- 
luediate  indorsee  that  the  transfer  waa  simpjy 
to  pass  title  without  any  recourse  on  him  is 
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<  not  available  against  a  remote  indorsee  with- 
out notice. 

2.  Evidenoe  <S=>44I(I|)— Parol  aoreement  to 
vary  blank  Indorser's  llaMllty  held  inadmlssl- 
Me  on  theory  that  Indorsement  was  not  In 
Uank. 

Agreement  in  nonnegotiable  note  that  on 
default  in  payment  the  makers  and  indoraers 
agree  to  pay  attorney's  fees  and  also  agree  that 
time  of  payment  may  be  extended  without  no- 
tice becomes  a  part  of' the  payee's  indorsement, 
so  that  it,  in  legal  effect  >s  not  an  indorsement 
in  blank,  though  such  in  form,  and  therefore 
his  oral  agreement  with  his  indorsee  that  the 
transfer  was  simply  to  pass  title  without  any 
recourse  on  him  may  not  be  shown. 

Appeal  from  District  Court,  Decatur  Coun- 
ty;  H.  K.  Evans,  Judge. 

Action  on  a  promissory  note.  The  facts 
are  stated  in  the  opinion.  Judgment  for 
plaintiff,  and  the  defendant  Gross  appeals. 
Affirmed. 

Nesbitt  &  Johnstcm,  of  Dee  Moines^  for  ap- 
pellant 

Frank  Wisdom,  of  Bedford,  for  appellee. 

McGlnnis  &  McGlnnis,  of  Leon,  for  inter- 
,  TOiers  Lames. 

O.  M.  Slaymaker,  of  Osceola,  for  defend- 
ants Sutton  and  Zimmerman. 

STBVBNS,  J.  This  is  an  action  upon  » 
promissory  note  against  Andrew  and  Anna 
Lames,  makers,  and  J.,  M.  Oross,  payee  as 
Indorser,  and  to  foreclose  a  mortgage  upon 
287  acres  of  land  in  Decatur  county,  given 
to  secure  th^  payment  of  the  note.  Judg- 
ment was  entered  against  the  maker  and  the 
Indorser,  but  refused  to  decree  a  foreelosure 
of  tbe  mortgage.  Oross  alone  appeals.  The 
parties  agree  that  the  instrument  in  suit  is 
nonnegotiable.  Tbe  note  which  is  for  $4,000, 
with  Interest  at  6  per  cent-  was  executed 
May  1,  1915,  and  matured  November  1, 1917. 
On  November  15,  1015,  Gross  assigned  the 
mortgage,  executed  to  secure  the  payment 
thereof,  to  William  Roberts,  and  transferred 
the  note  to  him  by  a  blank  indorsement  as 
collateral  security  for  an  existing  indebted- 
ness. On  November  13,  1917,  William  Rob- 
erts, by  written  instrument,  assigned  the 
mortgage  to  M.  E.  Harris,  and  indorsed  the 
note  as  follows: 

"I  hereby  assign  the  within  nette  to  *  *  * 
without  recourse  on  me" 

— and  returned  the  note  and  mortgage  to 
Gross.  Prior  to  the  redelivery  of  the  note 
to  Oross  by  Roberts,  the  former  and  M.  B. 
Harris  entered  into  an  agreement  In  writing 
for  the  exchange  of  real  estate,  by  the  terms 
of  which  Gross  agreed  to  transfer  the  note 
and  mortgage  to  Harris.  On  September  2. 
1918,  Harris  assigned  and  delivered  the  note, 
without  indorsement  on  the  back  thereof,  to 
the  Union  Savings  Bank  of  Redding,  Iowa, 
and  later  tbe  bank  sold  and  delivered  the 
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note  to  Asa  Berry,  plaintiff  and  appellee 
herein.  All  transfers  were  for  a  valid  con- 
sideration, but  only  Gross  and  Roberts  in- 
dorsed the  note.  Other  necessary  parties 
to  the  action  to  foreclose  the  mortgage  were 
named  In  plaintiff's  petition,  and  appeared 
and  made  defense  In  the  conrt  below,  but,  as 
the  court  held  that  the  mortgage  had  ceased 
to  be  a  lien  upon  the  land  described  therein, 
and  as  the  plaintiff  has  not  appealed,  their 
rights  are  not  affected  by  this  appeal. 

Two  principal  defenses  set  up  by  the  ap- 
pellant In  his  answer  and  relied  upon  by  him 
and  urged  in  this  court  are  as  follows:  (a) 
That  it  was  orally  agreed  between  Gross  and 
Harris,  at  the  time  of  the  delivery  of  the 
note  to  the  latter,  that  Gross  was  to  be  com- 
pletely relieved,  from  liability,  that  the  trans- 
fer was  to  be  without  recourse  upon  him, 
and  that  the  note  was  accepted  as  full  pay- 
m«)t  and  settlement  of  the  obligation  created 
by  the  contract  for  the  exchange  of  proper- 
ties; and  (b)  laches. 

Appellant  testified  concerning  the  transac- 
tion with  Harris  as  follows : 

"Q.  State  what  yon  told  Mr.  Harrii.  A.  I 
told  Mr.  Harris  that  the  $4,000  note  and  mort- 
gage nag  pnt  up  as  collateral  security  with  Mr. 
Roberts  at  the  bank  for  money,  and  that  this 
$4,000,  or  rather  the  $1,000  mortgage,  had  been 
started — foreclosure  bad  been  started  on  that 
b.y  Mr.  AddIs,  and  the  time  of  redemption  was 
not  yet  out.  Also  that  I  would  have  Mr.  Rob- 
erts indorse  this  note  and  mortgage  over  from 
him  to  Harris  and  not  coming  back  through  me 
at  all.  Also  that  I  would  not  be  responsible  at 
all  for  the  note  and  mortgage,  would  guarantee 
the  value  to  be  in  the  land.  liat  I  was  not  re- 
sponsible in  any  way  for  the  note,  and  in  the 
talk  with  Mr.  Roberts.  Mr.  Roberts  asked  me 
if  I  wanted  to  sign  that  without  recourse.  I 
told  bim  to  sign  without  recourse  below  his 
name,  and  that  would  cover  it  all.  This  is  the 
way  I  turned  it  over  to  Mr.  Harris.  Q.  Did 
Mr.  Harris  accept  this  note  with  the  under- 
standing that  you  have  just  related?  A.  Yes, 
sir.  •  •  •  The  matter  of  the  transfer  be- 
tween myself  and  Harris  was  simply  to  transfer 
title  from  me  to  Harris." 

The  court  below  in  a  written  opinion  held 
that  this  evidence  was  Inadmissible,  and  that 
the  alleged  oral  agreement  between  appel- 
lant and  Harris  was  not  available  as  a  de- 
fense to  plaintiff's  cause  of  action. 

ni  We  will  first  Inquire  as  to  the  admis- 
sibility of  parol  evidence  to  show  that  the 
agreement  between  appellant  and  Harris  was 
different  from  that  arising  under  section 
3048  of  the  Code  and  implied  by  law.  As 
already  stated,  appellant  Indorsed  the  note 
in  blank,  and  delivered  it,  together  with  the 
mortgage  executed  to  secure  Its  payment,  to 
Roberts  as  collateral  security  for  the  pay- 
ment of  an  existing  indebtedness,  and  that 
later  the  note  and  mortgage  and  a  written 
assignment  of  the  mortgage  signed  by  Roberts 


was  returned  by  him  to  Gross,  who  delivered 
It  to  Harris. 

Subject  to  the  qualifications  and  exceptions, 
hereafter  noted,  parol  evidence  of  the  actual 
contract  or  agreement  between  a  blank  in- 
dorser  of  either  a  negotiable  or  nonnegotla- 
ble  not«  and  his  immediate  indorsee,  although 
it  may  tend  to  vary  or  modii^  the  contract 
Implied  by  law,  has  long  been  heAA  to  be 
admissible  in  this  state.  Harrison  ▼.  ,McEam, 
18  Iowa,  485;  Huse  v.  Hamblin,  29  Iowa, 
501,  4  Am.  Rep.  244;  James  v.  Smith,  30 
Iowa,  56 ;  Geneser  t.  Wissner,  69  Iowa,  119, 
28  N.  W.  471 ;  Evans  v.  Burns,  67  Iowa,  179, 
25  N.  W.  119;  Truman  v.  Bishop,  83  Iowa, 
697,  60  N,  W.  278;  First  National  Bank  v. 
Crabtree,  86  Iowa,  731,  62  N.  W.  569;  Lynch 
r.  Mead,  99  Iowa,  66,  68  N.  W.  679;  Iowa 
Valley  State  Bank  v.  Sigstad,  96  Iowa,  491, 
66  N.  W.  407;  Farmers'  Savings  Bank  v. 
WUka,  102  Iowa,  316,  71  N.  W.  200;  Farm- 
ers' Savings  Bank  y.  Hanflmann,  114  Iowa, 
49,  86  N.  W.  81;  Savings  Bank  t.  Hanna, 
124  Iowa,  374,  100  N.  W.  67. 

The  exertions  referred  to  are  as  f<dlow8 : 
Parol  evidence  is  not  admissible  to  show  that 
no  contract  of  any  descripticm  was  entered 
into  or  Intended  by  a  blank  indorsement 
(Geneser  v.  Wissner,  supra;  Evans  v.  Bums, 
supra) ;  and  such  evidence  is  admissible  only 
in  an  action  between  the  immediate  partlee 
to  the  agreement  (Skinner  y.  Churcdi,  36 
Iowa,  91;  James  v.  Smith,  SO  Iowa,  56; 
First  National  Bank  y.  Crabtree,  supra).  A 
provision  in  a  note  by  which  the  iodoraers 
waived  presentment  of  payment,  notice  of 
nonpayment,  protest  and  notice  of  protest, 
and  due  diligence  in  bringing  suit  is  the 
equivalent  of  an  Indorsement  in  fcdl,  and 
parol  evidence  to  show  a  different  agree- 
ment is  not  admissible.  Bank  v.  Sigstad, 
supra;  Bank  v.  Wilka,  supra.  The  rule,  so 
far  at  least  as  it  was  applicable  to  negotiable 
Instruments,  was  abrogated  by  the  enact- 
ment of  the  Uniform  Negotiable  Instnunait 
Law.  Porter  v.  Moles,  151  Iowa,  279,  131 
N.  W.  23.  The  Instrument  Involved  in  each 
of  the  above  cases  was  a  negotiable  prom- 
issory note. 

Much  emphasis  Is  placed  by  appellant 
upon  his  contention  that  the  Negotiable  In- 
strument Law  has  no  application  to  nonne- 
gotiable  Instrument^,  and  therefore  that 
Porter  v.  Moles,  supra,  is  not  an  authority 
In  this  case.  To  what  extent  this  contention 
must  be  upheld  is  not  very  material  to  the 
present  discussion.  The  Negotiable  Instm- 
I  ment  Law  is  a  codification  of  common-law 
'  rules,  and,  whether  applicable  or  not  to  noo- 
negotiable  instruments,  the  rules  In  many 
Instances  inust  be  the  same.  The  most  im- 
portant distinction  between  the  two  khids 
of  instrument  is  that  nonnegotiable  Instra- 
rneiata  are  subject  to  certain  defenses  in  the 
hands  of  a  holder  without  notice^  whereaa 
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a  bona  fide  holder  of  a.  negotiable  Instrument 
without  notice  is  protected  against  the  same. 
While  the  point  was  not  directly  Involved 
in  Parii  V.  Best,  176  Iowa,  7,  157  N.  W.  233, 
which  was  an  action  against  a  blank  Indorser 
of  six  certificates  of  deposit,  which  were 
created  by  the  parties,  and  the  conrt  without, 
however,  so  holding,  as  nonnegotlable,  the 
rule  was  recognized.  No  reference  was  made 
therdn  to  Porter  v.  Moles,  supra. 

As  previously  stated,  the  oral  agreement 
relied  upon  by  appellant  was  entered  into 
between  Oross  and  Harris,  and,  so  far  as 
the  record  discloses,  was  unknown  to  appel- 
lee at  the  time  he  acquired  the  note  from 
the  bank.  Unless  a  distinction  may  be  made 
in  the  rule  announced  In  Skinner  v.  Church, 
supra,  between  negotiable  and  nonnegotlable 
instrnmeuts,  the  agreement  between  Gross 
and  Harris  was  not  admissible  In  an  action 
broi^ght  by  Berry  against  Gross  as  the  origi- 
nal Indorser.  No  distinction  occurs  to  us. 
The  liability  of  an  Indorser  of  a  nonnegotl- 
able instrument  is  direct  and  positive  and 
eqnlvalent  to  the  execution  of  a  new  note. 
Long  y.  Snyser  &  Hawthorne,  3  Iowa,  266; 
Wlfcon  v.  Ralph  and  Van  Shaick,  8  Iowa, 
450;  Bllllngham  v.  Bryan,  10  Iowa,  317; 
Allison  V.  Hollembeak,  138  Iowa,  479,  114 
N.  W.  1059.  And  the  bolder  may  maintain 
an  action  against  each,  or  all,  of  the  Indors- 
ers.  Lynch  v.  Mead,  supra;  Huse  v.  Hsimb- 
Iln,  snpra.  The  liability  of  indorsers  Is  def- 
initely fixed  by  the  Uniform  Negotiable  In- 
strument Law.  Demand,  notice  of  nonpay- 
ment, and  protest  are  necessary  to  charge  an 
Indorser  of  negotiable  paper,  unless  the  same 
is  waived  upon  the  face  of  the  instrument 
or  by  the  IndOTsement,  whereas  notice  and 
protest  of  a  nonnegotlable  Instrument  are 
not  necessary.  Hoae  v.  Hamblin,  supra; 
Long  T.  Snyser  &  Hawthorne,  supra;  Bil- 
Ungham  ▼.  Bryan,  supra. 

[2]  The  agreement  relied  upon  by  Gross, 
so  far  as  It  was  binding  at  all,  was  restrict- 
ed to  himself  and  Harris,  and  could  not  be 
interposed  as  a  defense  to  this  action.  Fur- 
thermore, parol  evidence  was  not  admissible 
to  show  that  the  transfer  by  Gross  to  Harris 
was  for  the  purpose  of  transferring  title 
only. 

The  note  In  suit  contained  the  following 
provision: 
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"Upon  default  of  payment  of  tiiis  not6,  the 
makers,  indorsers,  guarantors,  and  sureties, 
agree  to  pay  all  attorney's  fees  and  expenses 
of  collection  and  consent  that  any  justice  of 
the  peace  may  have  jnrisdiction  on  this  note 
to  the  amount  of  $300.00  and  I  do  hereby  sev- 
erally waive  demand  of  payment,  protest,  and 
notice  of  protest  of  this  note  and  consent  that 
time  of  payment  may  be  extended  without  no- 
tice." 

• 

We  held  in  Bank  ▼.  Slgstad,  supra,  that— 

"When  the  defendant  put  his  name  on  the 
back  of  the  note,  without  more,  he  became  a 
party  to  the  paper,  and  bound  by  all  its  pro- 
visions. These  provisions  of  the  note  then 
formed  a  part  of  hia  contract  of  indorsement, 
and  he  was  as  fully  bound  by  them  as  he  could 
have  been  had  they  been  placed  upon  the  back 
of  the  note  and  his  name  •  •  •  been  writ- 
ten under  them." 

This  is  as  true  of  a  blank  Indorser  of  a 
nonnegotlable  note  as  the  blank  Indorser  of 
one  that  Is  negotiable.  It  Is  true  that  the 
waiver  of  notice  of  nonpayment,  protest,  and 
notice  of  protest  is  without  the  same  signifi- 
cance In  an  indorsement  of  a  nonnegotlable 
note,  but  the  defendant  agreed  by  his  indorse- 
meht  to  pay  the  attorney  tees,  and  that  time 
might  be  extended  for  the  payment  of  the 
note  without  notice.  The  point  is  that  the 
indorsement  ceased  In  legal  effect  to  be  a 
mere  Indorsement  In  blank.  All  that  appear- 
ed on  the  face  of  the  note  was  as  much  a 
part  thereof  as  though  It  had  been  written 
over  hia  signature,  and  therefore  the  alleg- 
ed oral  agreement  was  not  admissible.  Sav- 
ings Bank  v.  Hanna,  124  Iowa,  376,  100  N. 
W.  57,  and  cases  cited  supra. 

We  need  not  discuss  the  effect  of  the  en- 
actment of  the  Uniform  Negotiable  Instru- 
ment Law  upon  the  question  of  the  admi^ 
slblUty  of  parol  evidence  to  vary  «r  alter 
the  Implied  obligations  of  a  blank  Indorser 
of  a  simple  nonnegotlable  promissory  note, 
as  what  Is  said  above  disposes  of  the  appeal. 

The  claim  of  laches  Is  without  merit 

For  the  reasons  already  pointed  out,  the 
Judgment  of  the  court  below  must  be  and  Is 
affirmed. 

KYANS,  a  J.,  and  ARTHUR  and  FA- 
VILLB,  JJ.,  concur. 
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FARMERS'  SECURITY  BANK  OF  CONWAY 
V.  SPRINGEN  et  al. 

(Supreme  Court  of  North  Dakota.     Oct.  6, 
1^1.) 

(ByHabiis  hy  the  Court.) 

Venue  ^=>4I — Chango  to  residence  county  of 
private  and   oorporate  defendant^   on  Joint 
'demand  of  both,  was  proper. 

Where  a  complaint  alleges  a  distinct  cause 
of  action  against  a  private  defendant,  and  an- 
other, also,  against  a  domestic  corporation,  and 
where  the  action  is  not  brought  in  the  count; 
of  the  residence  of  either  defendant,  it  is  Aeld, 
construing  subdivigion  6,  e.  3,  Laws  1919,  and 
section  7417,  Comp.  Laws  1913,  that  a  change 
ot  the  place  of  trial  to  the  county  of  the  resi- 
dence of  the  private  party  and  of  the  corpora- 
tion may  be  permitted,  upon  the  joint  demand 
of  both  defendanta. 

Appeal  from  District  Coiirt,  Walsh  Coun- 
ty;  Burr,  Judge. 

Action  by  the  Farmers'  Security  Bank  of 
Conway  against  H.  B.  Sprlugen  and  anoth- 
er. From  an  order  changing  the  place  of 
trial  to  Grand  Forks  county,  the  plaintiff 
appeals.    Affirmed. 

H.  O.  DePuy,  of  Orafton,  for  appellant. 
H.  A.  Ubby  and  Bangs,  Hamilton  &  Bangs, 
all  of  Grand  Forks,  for  respondents. 

BRONSON,  X  The  plaintlflC  Instituted  an 
action  against  the  defendants  in  Wal^ 
county.  The  complaint  alleges  that  the  de- 
fendant Sprlngen  was  in  its  employ  as  cash- 
ier and  that  tiie  defendant  Trust  Confpany 
by  its  guaranty  contract  coyenanted  with 
the  plaintiff  to  reimburse  it  for  pecuniary 
loss  that  it  might  suffer  through  acts  of 
fraud  and  dishonesty  on  the  part  of  Sprlng- 
en as  cashier;  that  in  1920,  Sprlngen,  as 
cashier, 'misappropriated  some  $1,300  belong- 
ing to  the  plaintiff.  The  defendant  Trust 
Company,  in  its  answer,  sets  forth  a  general 
denial,  alleged  its  office  and  principal  place 
of  business  to  be  in  Grand  Forks  county, 
and  admitted  the  execution  of  the  guaranty 
contract  The  defendant  Sprlngen,  in  an 
amended  answer,  alleged,  in  addition  to  a 
general  denial,  an  indebtedness  of  some 
$774  owing  to  the  plaintiff  by  hho,  as  de- 
termined upon  a  final  setUement,  and  the 
tender,  the  deposit,  and  the  refusal  of  such 
amonnt. 

The  defendants,  in  proper  time,  made  a 
demand  for  a  change  of  the  place  of  trial 
from  Walsh  county  to  Grand  Forks  county. 
Accompanying  such  demand,  a  showing  by 
affidavits  was  made  that  the  defendant 
Sprlngen  was  and  had  been  a  resident  of 
Grand  Forks  couhty  for  more  than  three 
years,  and  that  the  defendant  Trust  Com- 
jKiny  during  the  last  tm  years  had  had  its 


office  and  princ^Md  place  of  business  in 
Grand  Forks  county.  The  plaintiff  submit- 
ted a  counter  affldarit  that  the  Trust-Com- 
pany transacted  business  in  Walsh  county. 
Upon  hearing  the  trial  court  ordered  the 
place  of  trial  changed  to  Grand  Forks  coun- 
ty. The  plaintiff  has  appealed  from  such 
order. 

The  plaintiff  maintains  that  the  provisions 
of  chapter  3,  Laws  1919,  apply.  The  mate- 
rial portions  thereof  read,  vis.: 

"Actions  for  the  following  causes  must  be 
tried  in  the  county  in  which  the  subject  of  the 
action  or  some  part  thereof  is  situated,  sub- 
ject to  the  power  of  the  court  to  change  the 
place  of  trial  in  the  cases  provided  by  stat- 
ute:   ••    • 

"6.  An  actions  against  any  domestic  corpora- 
tion shall  be  tried  in  any  county  or  judicial  sub- 
division designated  in  the  complaint  and  in 
which  the  defendant  corporation  transacts  busi- 
ness." 

The  plaintiff  further  contends  that,  the 
venue  being  properly  laid  In  Walsh  county 
against  the  Trust  Company,  the  defendant 
Sprlngen  is  not  entitled  to  a  change,  since 
he  is  properly  Joined  as  a  party  defenda^ 

These  contentions  may  be  answered  by  a 
consideration  of  plalntifT's  cause  of  action. 
It  will  be  noted  that,  as  against  Sprlngen, 
it  is  for  a  misappropriation  of  moneys,  a 
cause  sounding  in  tort.  As  against  the 
Trust  Company,  it  is  an  action  on  a  contract 
of  guaranty.  It  Is  not  alleged  that  Springen 
is  a  party  to  this  contract  of  guaranty. 
The  Issues  upon  the  pleadings  determina- 
tive of  the  liability  of  Springen  and  the 
Trust  Company  are  not  necessarily  the 
same.  Further,  it  is  plain  that  the. liability 
of  Spring«i  must  first  appear  before  the 
contract  of  guaranty  is  operative.  It  may 
be  admitted  that  the  cause  of  action  against 
the  Trust  Company  alone,  npon  the  stiow- 
ing  made,  would  properly  be  triable  In 
Walsh  county.  There  oxtets,  however,  in 
addition,  a  cause  of  action  agaUist  Spring- 
en. The  statute  does  not  proivlde,  in  terms, 
that  all  actions  against  any  domestic  cor- 
poration, whether  Joined  with  other  actions 
or  against  other  defendants,  shall  be  tried 
in  the  coimty  designated  in  the  complaint 
Section  7417,  C.  L.  1918,  provldeB  that— 

"In  all  other  cases,  subject  to  the  power  ot 
the  court  to  change  the  place  of  trial  as  provid- 
ed by  statute,  the  action  shall  be  tried  in  the 
county  in  which  the  defendant  or  some  of  the 
defendants  reside  at  the  time  of  the  commence- 
ment of  the  action." 

No  repealing  dauae  of  any  kind  was  atr 
tached  to  chapter  8,  Laws  1919.  The  act 
should  not  be  extended  by  construction  to 
deprive  a  private  defendant  of  his  statutory 
right  to  the  trial  of  the  cause  of  action 
against  him  in  the  county  of  his  residence. 
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where  tbe  domestic  corporation  consents 
thereto.  It  readily  follows  that  the  trial 
court  did  not  err  In  transferring  tbe  entire 
.cause  of  action,  thus  framed,  to  Grand 
Forks  county. 
Tbe  order  Is  affirmed. 

KOBTNSON,   C.   J.,   and   GRACE,   BIRD- 
ZELL,  and  CHRISTIANSON,  JJ.,  concur. 


AMERICAN  STATE  BANK  v.  DAYTON  et  al. 

(Supreme  Court  of  North  Dakota.     Sept.  26, 
1921.) 

rSyllabtM  hy  the  Court.) 

Chattel  mortgages  €=3229(1)— Evidence  In  con- 
version action  held  to  warrant  directing  ver- 
dict for  defandant  purchasers  from  mortgagor. 
In  an  action  for  the  conTcrsioil  of  grain,. 
upon  which  the  plalntilf  claimed  a  mortgag* 
lien,  tbe  trial  conrt  directed  a  verdict  for  the 
defendants.    The  evidence  is  examined,  and  it 
is  ^Id  that  no  error  was  eommitted  in  direct- 
ing tbe  verdict. 

Appeal  from  District  CV>art,  Ward  Coonty; 
K.  E.  Leigbton,  Judge. 

Action  by  the  American  State  Bank,  for- 
merly the  German-American  State  Bank,  of 
Burlington,  M.  D.,  against  A.  C.  Dayton  and 
anotber,  copartners  under  tbe  firm  name  and 
style  of  Dayton  &  CarroU.  From  an  order  of 
dismissal,  and  an  order  denying  a  new  trial, 
plalntifl  appeals.    AfBrmed. 

Oreenleof  ft  Wooledge,  of  Mtnot,  for  appel- 
lant 

B.  H.  Bradford,  of  Mtnot,  for  respondents. 

BIRDZELL,  J.  Tbis  Is  an  appeal  from  a 
Judgment  of  dismissal  and  from  an  order  de- 
nying a  new  trial.  Tbe  action  was  brought 
to  recover  the  value  of  certain  wheat  pur- 
chased by  tbe  defendants,  upon  which  tbe 
plaintiff  claimed  a  lien  through  a  chattel  mort- 
gage given  by  one  Gobernatz,  tbe  defendants' 
vendor.  At  the  conclusion  of  the  evidence 
tbe  trial  court  directed  the  Jury  to  return  a 
verdict  for  tbe  defendants.  Tbe  facts  are  as 
follows: 

In  November,  1917,  one  Chris  Gobernatz 
gave  tbe  plalntlfr  and  appellant  a  chattel 
mortgage  covering  a  large  amount  of  person- 
al property  used  by  the  mortgagor  in  operat- 
ing a  certain  farm  and  the  crop  to  be  raised 
In  1918  upon  tbe  west  half  of  section  5, 
township  157,  range  83,  to  secure  an  indebt- 
edness of  $2,781.32.  In  December,  1917,  be 
gave  another  mortgage  to  the  plaintiff,  cov- 
ering substantially  the  same  property.  Dur- 
'  ing  the  following  season  the  mortgagor  farm- 
ed the  land  described  in  tbe  chattel  mort- 


gages, and  also  the  northwest  quarter  of 
section, 6  of  tbe  same  township  and  range. 
Tbe  owner  of  tbe  land  described  in  tbe  mort- 
gage vras  J.  Olson,  who  was  also  tbe  presi- 
dent of  tbe  plalntifl  and  appellant  bank. 
Qobemata  was  his  tenant.  During  the  fall 
<^  1918  Gobernatz  delivered  certain  grain  to 
the  Olson-Warner  Grain  Company  at  Bur- 
lington, for  which  payment  was  made  to 
Olson,  the  landlord.  He  also  turned  over  to 
tbe  appellant  the  personal  property  on  tbe 
farm  without  seizure  under  foreclosure  pro- 
ceedings. Some  of  this  was  disposed  of  by 
tbe  appellant,  and  tbe  remainder  was  still  in 
its  hands  at  tbe  time  of  tbe  trial.  During 
the  fall  of  1918  Gobernatz  sold  and  delivered 
to  tbe  defendants  herein,  at  Glenburn,  569 
bushels  and  30  pounds  of  wheat,  for  which' 
the  latter  paid  the  market  price.  It  is  this 
wheat  that  is  the  subject  of  the  present  con- 
troversy. 

The  respondents  Justify  the  Judgment  of 
tbe  trial  court  dismissing  tbe  action  upon 
several  grounds.  It  is  contended:  (1)  That 
the  evidence  is  Insufficient  to  identify  tbe 
grain  purchased  by  the  defendants  as  grain 
raised  upon  the  west  half  of  section  6,  town- 
ship 157,.  range  83,  covered  by  the  appellant's 
mortgages ;  (2)  that  tbe  mortgages  were  not 
entitled  to  be  filed  under  chapter,  108,  Ses- 
sion Laws  of  1917,  on  account  of  their  form ; 
and  (8)  that  tbe  evidence  falls  to  show  the 
receipt  by  tbe  mortgagor  of  copies  of  tbe 
mortgages  all  tbe  time  they  were  executed. 
After  a  careful  examinati<m  of  the  record  we 
find  It  unnecessary  to  consider  any  question 
other  than  tbe  first,  viz.  that  the  evidence 
does  not  identify  the  wheat  Gobernatz  sold  to 
tbe  defendants  as  tbe  wheat  covered  by  tbe 
appellant's  mortgages. 

Tbe  nearest  approach  to  evidence  of  tbe 
identity  of  the  grain  sold  to  tbe  defendants 
is  that  of  one  Warner,  an  ofDcer  of  the  plain- 
tiff bank.  He  testified  that  during  the  season 
of  1918  be  was  out  to  Gobematz's  place  a 
number  of  times ;  tbat  he  was  familiar  with 
his  farming  ox)eratlons,  and  knew  what  land 
be  put  into  crc^s;  and  that  he  seeded  and 
raised  oats  on  the  northeast  quarter  of  sec- 
tion 6,  which,  be  stated,  was  tbe  only  land  be 
farmed,  aside  from  tbe  half  section  covered 
by  tbe  crop  mortgages  in  question.  He  stated 
that  be  did  not  know,  of  bis  own  knowledge, 
where  the  wbeat,  aside  from  tbat  delivered 
to  tbe  Burlington  elevator,  was  hauled  to,  or 
where  any  of  tbe  grain  hauled  by  Gobernatz 
came  from.  We  are  of  the  opinion  tbat  tbis 
evidence  Is  not  sufficient  to  sustain  the  plain- 
tiff's burden  of  proving  tbat  tbe  def^idants 
purchased  tbe  grain  covered  by  tbe  plaintiff's 
mortgages. 

The  sale  of  tbe  mortgaged  grain  to  tbe 
defendants  would  have  involved  a  criminal 
act  on  tbe  part  of  Gobernatz,  and  it  cannot 
be  assumed  that  such  an  offense  was  com- 
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mltted  by  bim,  where  the  evidence  going  to 
negative  other  sources  of  the  grain  sold  is 
not  stronger  and  more  direct  than  that  in  the 
instant  ca8&  The  source  of  wheat  sold  Is  not 
ordinarily  a  fact  so  difficult  of  proof  as  to 
require  its  establishment  by  evidence  which 
is  so  remote  and  circumstantial  as  that  in  the 
instant  case.  The  facts  in  this  case  are 
scarcely  distinguishable  from  the  facts  in 
the  case  of  State  Bank  v.  Blsmark  Elevator 
&  Investment  Co.,  81  N.  D.  102,  153  N.  W. 
459,  in  which  it  was  held  that  the  evidence 
did  not  do  more  than  give  rise  to  a  suspi- 
cion. It  was  there  held  tliat  a  verdict  found- 
ed on  surmise,  conjecture,  or  guess  alone  was 
not  sufficioitly  supported  by  evidence. 

For  the  foregoing  reasons,  we  are  of  the 
opinion  that  no  error  was  committed  In  enter- 
ing a  Judgment  of  dismissal,  and  It  Is  af- 
firmed. 

ROBINSON,  0.  J.,  and  0HRISTIAN80N, 
BRON80N,  and  GRACE,  JJ.,  concur. 


STATE  V.  LAYER. 

(Supreme  Court  of  North   Dalcota.     Oct   6, 
1921.) 

(BvHatiut  Iv  ihe  Gouri.) 

1.  Defendast  convicted  of  murder  on  his  plea 
of  guilty. 

The  defendant  was  arrested  and  duly  charg- 
ed by  a  written  information  filed  in  the  district 
court  of  McLean  county,  N.  D.,  with  the  com- 
mission of  the  crime  of  murder  in  the  first  de- 
gree. After  his  arrest,  and  before  the  filing 
of  the  information,  he  made  a  written  confes- 
sion of  guilt,  admitting  therein  that  he  Idlled 
Jacob  WolfF,  with  whose  murder  he  was  charg- 
ed by  the  information,  and  further  admitting 
that  he  also  killed  Jacob  Wolffs  five  children 
and  Jacob  Hofer,  the  hired  chore  boy.  He 
states  that  Mrs.  Wolff  was  killed  by  the  dis- 
cbarge of  a  certain  shotgun  when  he  was  en- 
deavoring to  take  the  same  away  from  Jacob 
Wolff.  After  the  entry  of  his  plea  of  guilty, 
the  court  made  and  entered  a  judgment  of  con- 
viction, and  thereafter  sentenced  defendant  to 
the  State  Pcnitentionary  at  Bismarck,  N.  D., 
for  the  term  of  his  natural  life. 

2.  Defendant  convicted  of  murder  on  plea  of 
guilty  moved  for  new  trial. 

Thereafter  defendant  made  a  motion  for  a 
new  trial,  and  appealed  from  the  judgment  of 
conviction.  The  basis  of  the  motion  was  that 
the  written  confession  was  procured  from  him 
by  duress,  coercion,  intimidation,  and  fear,  and 
that  his  plea  of  guilty  was  likewise  procured, 
and  that  neither  was  voluntary. 

3.  Criminal  law  «s>956  (4)— Evidence  held  to 
show  no  duress  or  coercion  in  proouring  con- 
fession or  plea  of  guilty. 

An  examination  of  the  record  discloses  that 
no  duress,  coercion,  or  intimidation  was  exer- 


cised in  procuring  the  confession,  nor  was  such 
used  towards  liim  to  procure  bis  plea  of  guilt; 
to  the  crime  charged  in  the  informadoD,  and  for 
these,  and  other  reasons  stated  in  the  opinion, 
it  is  held  that  the  court  did  not  err  in  denymg  . 
defendant's  motion  for  a  hew  trial. 

Appeal  from  District  Court,  McLean 
County;   W.  L.'NueBsle,  Judge. 

Henry  Layer  was  convicted  upon  his  plea 
of  guilty  of  murder  In  the  first  degree,  and 
from  an  order  of  the  district  court  denying 
his  motion  to  withdraw  such  plea,  lie  ap- 
peals.   Order  and  Judgment  affirmed. 

Edward  P.  Kelly  and  Janfes  Morris,  both 
of  Carrington,  for  appellant 

Wm.  Lemke,  Atty.  Gen.,  and  M.  Tellefaon, 
State's  Atty.,  and  John  E.  Williams,  Asst. 
State's  Atty.,  both  of  Washburn,  for  re- 
spondent 

GRACE,  0.  J.  This  is  an  ai^eal  from  a 
Judgment  of  conviction  and  from  an  order 
of  the  district  court  wherein  it  denied  the 
motion  of  the  defoidant  to  withdraw  tils 
plea  of  guilty,  entered  by  him  to  the  charge 
of  murder  In  the  first  degree,  contained  to 
the  Information  duly  filed  in  the  district 
court  of  McLean  county.  Subsequent  to  the 
time  defendant  entered  his  plea,  the  judg- 
ment of  conviction  was  entered,  and  there- 
after lie  was  sentenced  to  imprisonment  in 
the  State  Penitentiary  at  Blsmarcli  for  life. 

[2]  Thereafter  he  made  a  motion  before 
the  same  district  Judge,  asking  that  tlie 
Judgment  of  conviction  be  set  aside,  that  his 
plea  of  guilty  theretofore  entered  be  with- 
drawn, and  in  lieu  thereof  be  be  permitted 
to  enter  a  plea  of  not  guilty,  and  to  have  a 
trial  upon  the  merits.  The  motion  wa.s 
heard  before  the  court  in  the  city  of  Bis- 
marck, N.  D.,  on  November  27,  A.  D.  1920, 
and  on  the  28th  day  of  January,  1921,  court 
made  an  order  denying  in  all  things  the 
motion.  This  order  was  filed  in  the  office  of 
the  clerk  of  court  of  McLean  county,  N.  D. 
From  this  order  and  the  Judgment,  defend- 
ant appeals. 

[1]  A  statement  of  the  material  facts  is 
substantially  as  follows: 

On  or  about  the  22d  day  of  April,  A.  D. 
1920,  at  the  farm  of  Jacob  Wolff,  four  or 
five  miles  from  the  village  of  Turtle  Lake,  in 
the  county  of  McLean,  state  of  North  Da- 
kota, one  Jacob  Wolff,  his  wife,  their  five 
children,  and  the  hired  chore  boy,  Jacob 
Hofer,  were  murdered.  The  instrument 
used  in  committing  the  murder  was  a  shot 
gun.  On  April  24,  1920,  about  noon  of  tliat 
day,  one  Jacob  Kraft  called  at  the  home  of 
Jacob  Wolff,  knocked  at  the  door,  and,  re- 
ceiving no  response,  opened  it  and  found  a 
room  in  disorder,  with  the  floor  covered 
with  blood.    The  dead  bodies  of  Mrs.  Wolff, 
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Jacob  Hofer,  and  three  of  Che  Wolff  chil- 
dren were  foirnd  In  the  cellar  In  one  heap, 
at  tbe  bottom  of  the  steps  leading  thereto. 
About  30  feet  in  front  of  the  bam  there 
was  ccmslderable  blood,  and  a  trail  of  blood 
led  thence  into  a  shed  attached  to  the  bam,, 
and  there  the  dead  bodies  of  Jacob  Wolff, 
and  two  of  his  small  children  were  found 
covered  with  hay.  The  bodies  of  the  dead 
persons  were  left  where  found  until  Sun- 
day, when  an  inquest  was  held.  Photo- 
graphs of  the  bodies  were  taken  about  2 
o'clock  Sunday  morning,  and  ■  before  the  bod- 
ies had  been  disturbed.  Thereafter  the  bod- 
ies wtire  removed,  a  post  mortem  examination 
held,  and  they  were  prepared  for  burial. 

Upon  the  discovery  of  the  crimes  above 
mentioned,  O.  H.   Stefferud,  the  sheriff  of 
McL<ean  county,  N.  D.,  and  his  deputy,  Emil 
Haas,  certain  detectives,  and  Chris  Martlne- 
son,  cblef  of  police  of  Bismarck,  began  a 
systematic  and  searching  investigation  with 
tbe  view  of  discovering  and  apprehending 
the  person  or  persons  who  committed  the 
crimes.    They  Interviewed  the  neighbors  in 
the  vidnity  of  the  crime,  taking  from  them 
affidavits  as  to  their  whereabouts  on  the 
day  of  the  crime,  and  as  to  any  knowledge 
or  information  they  possessed  which  might 
assist   In   the   discovery   of   the   criminals. 
This    Investigation    continue    until    about 
May  11,  1820.    About  this  time  tbe  defend- 
ant, who  was  a  farmer  living  about  two  and 
three-fourths  miles  north  and  east  of  the 
Wolff   fand,  was   taken   into   custody  and 
confined  in  the  county  Jail  at   Washburn, 
McLean  county.     About  8:30  o'clock  p.  m. 
on  the  12th  day  of  May  the  defendant  was 
taken  to  the  tfieriff's  ofiSce,  and  there  was 
questlored  by  two  detectives,  George  D.  Mc- 
rktwell,    B.    F.   Hezner,   Chris  Martlneson, 
chief  of  police  of  the  city  of  Bismarck,  and 
Sberlff    Stefferud,    of   McLean   county,   and 
Haas,    his  deputy,   with   reference   to   the 
murder.    At  about  11:30,  tbe  deputy  sheriff 
and   Hezner,  one  of  the  detectives,  retired. 
Those  remaining  continued  to  question  Lay- 
er,   and    confronted    him    with    conflicting 
statements,  claimed  by  them  to  have  been 
zna.Ce  by  him  in  response  to  their  Inquiries. 
He    was    there   shown   photographs   of  the 
dead   bodies,  and  finally  acknowledged   his 
gnllt.     He  related  in  detail  the  manner  in 
wbicb  he  committed  the  crime;    in  other 
words,  he  made  a  written  confession  of  his 
guilt,  of  which  the  following  is  a  copy: 

"Washburn,  North  Dakota,  May  18,  1920 
"I,  Henry  Layer,  being  first  duly  swom,  de- 
pose and  say,  that  I  make  this  statement  out  of 
my  own  free  will,  without  any  promise  of  what- 
soever; that  on  Thursday,  April  22d,  I  left 
my  own  house  at  about  11:00  o'clock  a.  m.  and 
walked  about  one  mile  south,  foUowing  the 
section  line,  and  then  walked  from  the  north 
into  Wolff's  farmyard,  arriving  there  at  about 
11:30  a.  m.    I  then  walked  into  the  house  and 


there  found  Mr.  Jacob  Wolff,  Mrs.  Wolff,  the 
five  diildren,  and  the  hired  hand,  Jacob  Hofer. 
I  began  talking  to  Jacob  Wolff,  demanding  dam- 
ages for  the  injury  done  to  my  cow  by  Wolff's 
dog.  I  told  Wolff  to  come  and  look  at  the  cow 
and  see  for  himself  how  much  damage  the  dog 
had  done  to  my  cow.  Wolff  then  told  me  to 
leave  his  yard  and  go  away.  This  conversation 
took  place  while  I  and  Wolff  were  standing  in 
the  doorway  leading  from  the  storm  shed  into 
the  house  proper.  I  then  told  him  not  to  get 
mad,  and  he  (Wolff)  got  the  gun,  a  doable- 
barreled  shotgun,  out  of  bis  front  room.  I 
then  tried  to  take  this  gun  away  from  him,  and 
in  the  fight  between  Wolff  and  myself  for  the 
gun  one  shot  went  off,  and  then  another  in 
quick  succession;  one  of  the  shots  killed  Mrs. 
Wolff.  I  did  not  see  her  fall,  but  saw  her  lay 
there.  I  then  got  the  gnn  away  from  Wolff  and 
then  got  more  shells  out  of  the  bureau  draw- 
er in  the  front  room,  where  I  saw  Wolff  take 
two  shells  at  the  time  he  (Wolff)  got  the  gun 
and  then  I  reloaded  the  gun  and  began  shoot- 
ing. I  do  not  remember  at  whom  I  shot  firsv 
but  I  believe  I  shot  at  Jacob  Wolff,  who  by 
this  time  had  run  out  of  the  house  across  the 
yard  towards  the  cow  shed,  and  hijb  him,  and  I 
saw  Jacob  Wolff  fall.  I  then  went  out  of  the 
house  where  Jacob  Wolff  lay,  and  fired  another 
shot  into  Wolff's  body.  I  then  went  into  the 
cow  shed,  saw  there  Wolff's  two  girls,  and  shot 
them  where  they  stood,  in  the  northwest  cor- 
ner of  the  shed.  I  then  returned  to  the  house 
and  there  shot  and  killed  the  rest  of  Wolff's 
family.  I  then  returned  to  the  yard,  carrying 
Wolff's  coat,  dragged  Wolff's  body  into  the 
shed,  first  covered  the  bodies  of  tbe  two  girls 
with  hay,  which  I  took  oot  of  the  manger,  threw 
Wolff's  body  on  top  of  the  pile,  and  the  coat 
over  Wolff's  body,  and  then  also  covered  his 
(Wolff's)  body  with  hay;  then  returned  to  the 
honse,  opened  the  trap  door  leading  from  the 
kitchen  into  the  basement,  and  threw  the  bodies 
of  the  dead  laying  about  the  kitchen,  one  after 
another  into  the  basement,  then  put  down  the 
trap  door.  The  reason  I  did  not  kill  the  baby 
was,  I  believe,  because  I  did  not  go  into  the 
room  in  which  the  baby  lay.  I  then  pulled  loose 
the  telephone  wires  from  the  instrument.  I 
then  left  the  Wolff  house,  carrying  the  gnn, 
closing  the  doors  behind  me  as  I  walked  out. 

"Before  leaving  the  house,  I  picked  op  all  the 
empty  shellst  carrying  them  with  me  also.  I 
then  broke  the  gun,  carrying  the  same,  walked 
south  through  Wolff's  yard  towards  the  slough 
which  I  knew  was  there.  When  I  got  to  the 
slough  I  threw  the  broken  gun  and  shells  I  had 
in  my  pocket  into  the  slough,  and  then  turned 
east  on  the  north  side  of  Brekken  Latke  until 
I  came  to  the  draw  leading  north,  and  follow- 
ing tliis  draw  to  the  hills,  and  then  crossed  the 
hill  and  cut  over  towards  the  road  north  of 
Wolff's  farm,  and  then  followed  this  road  to  tAy 
house,  a  distance  of  about  two  miles.  1  don't 
know  what  time  it  was  when  I  got  home,  but 
I  believe  it  was  about  2:30  o'clock  p.  m.  I  will 
also  add  that,  after  I  finished  the  shooting  in 
the  cow  shed,  I  threw  about  three  or  four  emp- 
ty shells  from  the  cow  shed  into  the  hay  lof^ 
through  an  opened  door.  This  is  the  whole 
truth.  [Signed]    Henry  Layer. 

"Witness:  George  D.  McDowell. 

"Sworn  and  subscribed  to  before  me  tfaia  18th 
day  of  May,  1020." 
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After  having  made  and  signed  tbe  above 
confession,  the  defendant  signed  tbe  follow- 
ing written  request,  a  copy  of  which  Is  aa 
follows: 

"Washburn,  North  Dakota,  May  13th,  1920. 
"State  of  North  Dakota,  County  of  McLean— 
ss.: 

"I,  Henry  Layer,  having  confessed  to  the  kill- 
ing of  the  Jacob  Wolff  family  and  Jacob  Hofer, 
do  hereby  reqaest  that  I  may  be  taken  before 
the  district  court  at  the  earliest  possible  date 
in  order  that  I  may  enter  my  plea  of  guilty  be- 
fore the  court  and  receive  my  sentence. 

"[Signed]    Henry  Layer." 

Thereafter,  on  the  3th  day  of  May,  1920, 
he  was  taken  before  W.  L.  Nuessle,  judge  of 
the  Fourth  Judicial  district,  in  the  court- 
bouse  In  the  city  of  Washburn,  McLean 
county.  There  was  also  present  John  E. 
Williams,  state's  attorney  for  McLean  coun- 
ty, who  appeared  in  behalf  of  tbe  state, 
who,  with  consent  of  the  court,  thai  and 
there  filed  the  written  confession  of  guilt, 
and  thereafter  the  Information  in  writing, 
which  chatged  the  defendant  with  the 
crime  of  murder  in  the  first  degree,  by  ef- 
fecting the  death  of  Jacob  Wolff  in  the 
nranner  and  by  the  means  set  forth  In  the 
information.  No  question  Is  raised  as  to  the 
form  and  sufficiency  of  the  information. 
The  defendant  In  open  court  pleaded  guilty 
to  the  charge  contained  in  tbe  information, 
as  follows: 

"State  of  North  Dakota,  Coan^  of  McLean. 
State  of  North  Dakota^  Plaintiff,  v.  Henry 
Layer,  Defendant.    In  the  District  Court, 
Fourth  Judicial  District    Written  Admis- 
sion of  Guilt. 
"I,  Henry  Layer,  the  defendant  in  the  above- 
entitled  action,  having  heard  read  the  informa- 
tion in  the  above-entitled  action,  and  knowing 
tbe  contents  thereof,  do  hereby  admit  that  I  am 
guilty  of  the  crime  of  murder  in  the  first  de- 
gree as  therein  set  forth.    I  further  state  that 
this  admission  of  guilt  is  made  by  me  after 
matured  deliberation,  and  without  any  promise 
of  clemency  or  favor  of  any  sort. 
"Dated  this  13th  day  of  May,  1920. 

"[Signed]    Henry  Layer. 
"Witnesses: 

"O.  H.   Stefferud. 
"E.  P.  Hezner." 

After  tbe  filing  of  the  information,  and 
prior  to  the  time  of  the  entry  by  the  defend- 
ant of  his  plea,  he  was  examined  at  great 
length  by  the  trial  court  with  reference  to 
his  legal  rights  where  charged  with  such  a 
serious  crime.  The  court  called  his  atten- 
tion to  the  gravity  of  the  crime  with  which 
he  was  charged,  and  that  it  was  punishable 
by  a  very  severe  penalty.  It  informed  him 
further  of  Us  right  to  the  services  of  a 
lawyer  who  would  appear  for  him.  The  de- 
fendant admitted  he  knew  that  tbe  crime  of 
murder  in  the  first  degree  was  a  very  serious 
one,  and  punishable  by  a  severe  penalty. 
He  answered  in  the  negative  when  asked 
if  be  wanted  a  lawyer,  and  stated  several 


times  in  answer  to  questions  that  be  did  not 
want  a  lawyer.  He  was  thai  arraigned,  and 
entered  his  plea  of  guilty.  Thereafter,  and 
prior  to  the  passing  of  sentence,  the  court 
entered  into  an  extended  examination  of  the 
defendant,  making  many  inquiries  with  refer- 
ence to  the  defendant's  connection  with  the 
commission  of  the  crime.  The  defendant  at 
that  time  was  also  informed  by  the  court 
that  it  was  not  necessary  for  him  to  answer 
questions  about  to  be  asked  unless  he  desired 
to  do  so.  His  answers  to  these  questions  in 
substance  affirm  the  truth  of  tbe  mattexs 
stated  in  his  written  confession. 

On  this  appeal,  the  defendant  assigns  four 
errors,  all  of  which  have  been  carefully  con- 
sidered. Two  of  them  only  need  discussion. 
Tbe  first  relates  to  the  refusal  of  the  court 
to  grant  a  new  trial  on  tbe  grounds  uf  uowly 
discovered  evidence.  It  Impresses  us  as  hav- 
ing no  great  weight 

John  Hofer,  in  his  affidavit,  states: 

"That  on  or  about  the  ISth  day  of  Novem- 
t>er,  1820,  this  affiant  was  repairing  a  water 
tank  near  the  house  when  his  little  daughter, 
Martha  Hofer,  who  was  then  about  four  years 
old,  came  running  up  to  him,  holding  in  her 
hand  a  12-gauge  black  shotgun  shell  and  a  wo- 
man's dust  cap,  upon  which  there  were  blood 
stains,  and  said  to  him,  'Look  here  what  I 
found;'  she  then  led  this  affiant  to  the  place 
where  she  said  she  found  them;  that  the  place 
where  his  daughter  led  this  affiant  was  to  a 
dump  of  bushes  about  16  steps  east  of  the 
Wolff  house,  and  there  this  affiant  found  a  piece 
of  old  brown  paper  and  a  piece  of  table  oil- 
cloth, which  looked  as  though  it  bad  been  wrap- 
ped around  something.  Affiant's  daughter  pick- 
ed up  the  oilcloth  and  shook  it  as  if  she  was 
trying  to  shake  out  something.  Affiant  farther 
states  that  about  two  days  later  he  saw  two 
sons,  ages  6  and  9,  respectively,  playing  with 
two  pieces  of  cloth;  the  younger  son  had  one 
piece  of  cloth  about  6x8  inches  over  his  face 
using  it  as  a  mask  to  frighten  his  little  sister. 
This  mask  had  eyes,  nose,  and  a  mouth  cut  in 
it  This  affiant  scolded  said  son  and  made  liim 
take  the  mask  off.  The  son  then  put  on  the 
other  piece  of  doth,  which  was  about  the  same 
siae  as  the  first,  but  had  no  holes  cut  in  it. 
Both  masks  had  strings  tied  to  the  comers 
with  which  the  boy  tied  them  around  his  head. 
This  affiant  asked  his  said  son  where  he  found 
the  masks,  and  he  told  this  affiant  that  they 
were  in  the  same  dump  of  bushes  where  the 
said  Martha  Hofer  found  the  cap  and  shell 
above  mentioned." 

Magdaloia,  wife  of  John  Hofer,  also  made 
an  affidavit  which  in  some  respects  corrobo- 
rates that  of  her  husband. 

John  Hofer,  Jr.,  son  of  John  and  Martha 
Hofer,  made  an  affidavit  to  the  effect  that  he 
found  one  of  the  masks  about  five  or  six  days 
before  bis  father  saw  the  two  smaller  boys 
playing  with  them;  that  tbe  mask  he  found 
was  the  blacker  one  of  tbe  two,  and  liad  no 
holes  cut  in  It  He  also  states  tiiat  he  found 
it  in  the  pasture  east  of  the  Wolff  farm 
buildings  about  12  steps  from  the  fence.    Be 
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atates  be  picked  It  up  and  carried  It  to  tbe 
bouse. 

The  affidavit  of  Matfaiaa  Elemele,  who  has 
resided  In  McLean  county  for  tbe  paA  18 
years,  and  who  owns  a  farm  near  Tnrtle 
Lake,  which  he  had  leased  during  the  season 
of  1920,  in  substance  shows  that  on  the 
second  day  after  the  discovery  of  the  dead 
bodies  of  tbe  Jacob  Wolff  family,  and  dur- 
ing tbe  month  of  April,  be  went  to  work  on 
the  Wolff  farm;  that  he  and  his  wife  cleaned 
up  tbe  house  and  the  premises,  and  that 
be  finished  seeding  the  land  on  the  farm  that 
was  not  seeded  at  the  time  that  Jacob  Wolff's 
family  were  murdered;  that  he  took  care  of 
tbe  stock  on  the  said  Wolff  farm  ontil  tbe 
day  of  the  sale;  that  from  the  day  he  com- 
menced to  work  on  the  farm  until  the  work 
was  completed,  a  period  of  about  two  weeks, 
he  was  on  the  place  every  day;  that  be 
went  over  every  part  of  the  yard  and  over  a 
large  part  of  the  farm,  and  that  be  knows 
where  the  alleged  and  so-called  masks  were 
supposed  to  have  been  discovered  by  the 
Hofer  children;  that  he  had  been  over  that 
particular  place  many  times  during  the  time 
he  worked  on  the  Wolff  farm;  (bat  on  the 
Sunday  after  the  murder  was  discovered 
there  were  hundreds  of  people  in  the  Wolff 
premises  and  in  the  yard,  and  that  practi- 
cally every  foot  of  the  land  was  gone  over  by 
the  people,  who  were  looking  about  for  any 
evidence  they  might  find  which  would  help 
to  throw  light  upon  the  question  of  who  com- 
mitted the  mnrder;  that  after  be  finished  tbe 
work  on  the  Wolff  farm  be  kept  his  stock  In 
the  Wolff  pasture,  and  watered  them  at  the 
Wolff  farm  well,  located  on  the  Wolff  farm, 
and  went  three  times  a  week  during  the 
whole  summer  and  fail;  that  he  fixed  up  the 
fence  which  was  within  a  very  few  feet  of 
tbe  place  where  the  Hofer  children  are 
presumed  to  have  discovered  the  so-called 
masks;  that  be  seeded  «  small  strip  of 
ground  which  la  within  five  or  six  feet  from 
this  fence;  that  the  so-called  masks  are 
supposed  to  have  been  foimd  in  this  strip  of 
grass  between  the  said  fence  and  the  ground 
seeded;  that  he  did  not  see  anything  of  the 
so-called  masks  at  any  time  while  on  the 
Jacob  Wolff  farm;  that  he  has  seen  the  so- 
called  masks  which  are  in  the  possession  of 
the  sheriff,  and  which  were  this  day  shown 
blm  by  Sheriff  O.  H.  Stefferud,  and  that  he 
never  saw  the  same  upon  the  Jacob  Wolff 
farm  at  any  time;  that  he  also  was  shown 
the  woman's  dusting  cap  claimed  to  have 
been  found  on  the  Jacob  Wolff  farm  by  tbe 
Bofer  children,  and  that  he  never  saw  the 
same  on  the  Jacob  Wolff  farm. 

The  statements  In  Kiemele's  affidavit  are 
in  several  rMpects  corroborated  by  the  affi- 
davits of  EManual  Hofer  and  Sheriff  Stef- 
ferud. 

After  careful  consideration  of  all  the  affi- 


davits on  behalf  of  the  defendant  relative  to 
newly  discovered  evidence,  and  considering 
tbe  length  of  time  since  tbe  commission  of 
the  crime  nntll  tbe  new  evidence  is  alleged 
to  have  been  discovered,  and  coqsidering  fur- 
ther the  proximity  of  the  place  where  tbe 
new  evidence  was  discovered  to  the  house  of 
Jacob  Wolff,  and  that  immediately  after  the 
crime  all  of  the  premises  was  carefully 
searched  by  the  oflUcers  and  masses  of  people 
for  the  purpose  of  discovering  evidence  which 
would  lead  to  the  detection  of  the  perpetra- 
tor, it  is  unbelievable  that  tbe  masks  and 
other  aUeged  new  evidence  could  have  been 
theretofore  imdiacovered.  We  are  therefore 
certain  that  the  trial  court  did  not  err  in 
refusing  to  grant  a  new  trial  on  the  grounds 
of   newly   discovered   evidence. 

Tbe  second  error  assigned,  and  the  last  to 
be  discussed,  is  to  the  effect  that  the  appear- 
ance of  defendant,  his  waiver  of  preliminary 
hearing  upon  the  criminal  complaint,  and  his 
trial  under  the  criminal  Information  were 
procured,  and  his  plea  of  guilty  to  the  in- 
formation made  by  him  while  under  duress, 
intimidation,  coercion,  and  fear.  The  defend- 
ant submitted  several  affidavits  in  support  of 
the  motion.  To  a  large  degree  they  detail 
what  he  maintains  were  his  movements,  and 
where  he  was  all  of  the  time  on  Wednesday, 
April  21st,  the  day  before  tbe  crime,  and  on 
April  22d,  the  day  of  the  crime,  and  on 
Friday  and  Saturday  immediately  thereafter. 
In  bis  affidavit  be  states, 

"That  on  Wednesday,  April  21,  the  day  before 
the  murder  was  alleged  to  have  been  committed, 

1  got  up  at  the  usual  hour  of  about  6:30,  did 
my  chores,  got  breakfast,  and  spent  the  fore- 
noon in  cleaning  my  plow  and  getting  it  ready 
for  the  field  work  of  that  day.  I  had  an  early 
duiner,  hitched  up  my  team,  and  started  to  plow 
about  12  o'dock.  I  plowed  continuously  until 
about  7:30  in  the  evening,  unhitched  my  team, 
came  home,  did  my  chores,  ate  snpper,  and  went 
to  bed.  I  was  not  away  from  my  farm  or  off 
the  premises  during  that  day.  On  Thursday 
morning,  the  day  the  murder  is  alleged  to  have ' 
been  committed,  I  got  up  at  the  usual  hour  of 
6:30  o'clock,  went  to  the  bam,  did  my  chores, 
hamesaed  six  horses,  had  breakfast  at  about 
7  o'clock,  and  immediately  after  breakfast  bitch- 
ed up  my  team  and  started  to  plow.  I  plowed 
continuously  in  the  field  near  the  hoase  until 
about  12  o'clock,  at  which  time  I  unhitched.  I 
went  to  the  house  for  dinner,  put  up  my  horses, 
gave  them  some  hay,  and  went  into  the  house 
to  eat  my  own  dinner.  After  I  had  finished 
eating,  I  went  back  to  the  bam  and  cleaned  it, 
gave  the  horses  some  more  bay  before  I  went 
down  to  the  well,  a  short  distance  north  of  the 
house,  and  pumped  the  tank  fall  of  water.  I 
then  returned  to  the  house,  stayed  there  until 

2  or  3  o'clock;  then  hitched  up  my  team  and 
went  to  plowing  again,  and  plowed  continuously 
until  about  7,  when  I  unhitched  and  went  home. 
I  then  did  my  chores,  ate  supper,  and  stayed 
home  the  rest  of  the  evening.  I  never  left  my 
farm  or  premises  at  any  time  daring  the  day 
of  April  22d." 
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The  affidavits  attempt  to  show  that  de- 
fendant was  occupied  on  Thursday  In  the 
manner  above  stated,  so  that  the  inference 
would  follow,  that,  If  he  were  so  engaged, 
he  could  not  have  been  on  Wolff's  farm  on 
that  day,  ajad  committed  the  crime  with 
which  he  is  charged  and  for  which  he  has 
been  convicted.  It  is  here  proper  to  notice 
that  the  time  on  Thursday  l)etween  12  and 
S,  when  Layer  states  in  his  afSdavit  that 
he  ate  his  dinner  and  stayed  on  Ids  place 
during  ail  of  that  time,  is  about  the  exact 
time  when  the  Wolff  family  and  Hofer  were 
murdered,  for  Layer  in  his  confession  states 
that  he  arrived  at  Wolff's  about  11:30  a,  m, 
and  returned  to  his  home  at  about  2:30  p.  m. 

Layer  in  one  of  his  affidavits  makes  state- 
ments to  the  effect  that  the  confession  which 
he  signed  was  procured  by  reason  of  threats 
of  and  abuse  by  certain  officers  of  the  law, 
and  was  procured  by  them  by  fear  instilled 
into  him  by  them  and  by  their  representa- 
tions to  hbn.     In  his  affidavits  he  states: 

"After  supper  on  May  12th,  I  was  taken  to 
the  sheriff's  office  and  qnestioned  and  shown 
pictures  of  the  murder  scene.  They  kept  up 
the  questioning  until  about  2:30  a.  m.,  at  which 
time  the  sheriff,  Martinpson,  and  the  gray- 
haired  heavy-set  man,  whom  I  believed  to  be 
a  railroad  detective,  took  turns  at  questioning 
me.  They  repeatedly  told  me  that  there  was 
a  mob  outside,  and  that  my  only  chance  of  sav- 
ing my  life  from  being  strung  up  on  a  tele- 
phone pole  was  to  make  a  confession,  and  for 
them  to  get  me  out  of  Washburn.  They  cursed 
me,  took  my  chair  away  from  me,  and  made 
me  stand  until  I  was  dizzy  and  faint  All  this 
time  I  maintained  that  I  was  innocent,  and 
that  I  knew  nothing  of  the  murder;  finally,  the 
man  that  I  thought  was  a  railroad  detective 
beat  me  along  the  side  of  my  head,  and  took  me 
by  the  hair  and  pulled,  after  which  he  sat  domi 
across  the  table  from  me  and  related  to  me 
just  how  the  murder  happened,  and  told  me 
what  I  would  have  to  say,  and  then  be  got  up 
and  shook  a  billy  club  in  my  face  and  told  me 
if  I  would  not  say  what  he  wanted,  he  would 
'  beat  my  brains  out.  I  then  gave  up,  started  to 
cry,  and  said  I  would  do  and  say  what  they 
wanted.  Martineson  and  the  sheriff  called  in 
a  large  tall  man,  who  wrote  down  the  story 
that  I  was  compelled  to  tell.  Whenever  what  I 
said  did  not  suit  this  man,  who  I  thought  was 
the  detective,  he  would  stop  me  and  tell  me 
what  to  say.  They  next  called  in  Williams, 
state's  attorney,  and  made  me  tell  the  same 
story  to  him  as  nearly  as  I  could  remember. 
The  detective  still  kept  correcting  me  and  forc- 
ing me  to  say  what  he  wanted. 

"After  this,  I  asked  to  send  for  my  wife  or 
Wm  Drokofsky,  but  they  would  not  let  me. 
The  next  morning  I  was  taken  before  a  magis- 
trate, but  wtfi)  told  before  they  took  me  out  of 
jail  that  I  must  stick  to  the  story  that  they 
told  me  the  night  before,  and  that  my  only 
chance  to  save  my  life  and  get  away  from 
Wushbum  was  to  stick  to  that  story,  and  not 
ask  any  one  for  an  attorney  or  for  a  trial. 
After  leaving  the  magistrate's  office  I  was  tak- 
en back  to  jail  for  a  few  minutes,  and  then 
again  taken  out  and  rushed  down  throughout 


the  basement  of  the  courthouse  and  up  to  where 
Judge  Nuessle  was;  on  the  way  over,  the  sher- 
iff told  me  to  run  in  going  between  the  jail 
and  the  conrthonse,  in  order  that  no  one  would 
see  me,  for  there  was  a  mob  in  town  who  would 
get  me  if  they  could.  When  I  was  taken  before 
Judge  Nuessle,  I  a'gain  told  the  same  story  that 
I  had  been  told  the  night  before,  believing  that 
if  I  did  not  it  would  cause  me  to  be  kept  in 
Washburn,  where  I  was  afraid  of  being  hung 
by  a  mob,  or  being  killed  in  the  jail  by  the  man 
who  beat  me  the  night  before. 

"I  further  state  that  I  never  owned  a  double- 
barreled  shotgun,  and  that  I  never  saw  the 
gun  that  was  found  in  the  slough  near  WoUTs 
home  until  after  I  was  placed  in  jail." 

He  further  states  in  his  affldaTits  that  he 
was  in  no  way  implicated  in  the  murder, 
and  that  he  is  Innocent  of  the  crime  for 
which  he  has  been  committed  to  the  state 
penitentiary. 

George  D.  McDowell  was  present  all  of  the 
time  on  the  night  of  May  12th  during  the 
examination  of  Layer  In  the  sheriff's  office. 
E.  F.  Hezner,  another  detective,  was  not 
present  all  of  the  time.  He  was  the  person 
who  wrote  the  confession  made  by  Layer. 
It  was  written  about  2  a.  m.  on  the  morn- 
ing of  the  13th  of  May. 

One  Myrle  Cook,  who  was  acting  ag  a 
barber  in  the  penitentiary,  made  the  follow- 
ing affidavit: 

"Myrle  Cook,  heing  first  duly  sworn,  deposes 
and  says  that  he  was  acting  as  a  barber  in  the 
State  Penitentiary  at  Bismarck,  N.  D.,  at  the 
time  Henry  Layer  was  brought  to  the  institn* 
tion,  and  that,  after  the  day  the  said  Henry 
Layer  arrived  at  the  penitentiary,  this  affiant 
shaved  said  Henry  Layer  and  gave  him  a  hair- 
cut; that  when  this  affiant  went  to  work  on 
him,  he  noticed  that  said  Henry  Layer  was  bad- 
ly beaten  up,  and  that  both  sides  of  his  face 
and  the  top  of  his  head  were  swollen,  and  it 
looked  as  if  some  one  had  beat  him.  The 
skin  was  not  broken,  but  was  bruised  and 
swollen.  As  he  got  into  the  barber  chair,  this 
affiant  noticed  that  he  had  been  beaten,  and 
asked  him  what  had  done  it.  Layer  replied  that 
he  had  been  hit  over  the  head  by  the  man  who 
had  charge  of  him  before  he  was  brought  to 
the  penitentiary,  and  he  broke  down  and  com- 
menced crying,  saying  that  he  was  innocent, 
and  cried:   'Oh,  my  children,  my  children"  " 

The  affidavit  of  Dr.  O.  B.  Stackhouse  is  as 
follows: 

"Dr.  C  E.  Stackhouse,  under  oath,  deposes 
and  swears  that  he  examined  Henry  Layer  in 
the  North  DakoU  State  Penitentiary  May  15, 
1920,  and  found  him  in  normal  physical  condi- 
tion. There  were  two  areas  of  ecchymosis  on 
his  face,  one  over  each  cheek  bone,  about  the 
size  of  a  silver  dollar.    There  was  no  swelling." 

The  affidavits  of  Cook  and  Dr.  Stackhouse 
were  wholly  contradicted  by  the  affidavits  of 
Cbas.  McDonald,  then  warden  of  the  peni- 
tentiary, Felix  Smltli,  an  employee  there, 
and  Richard  J.  Wilde,,  another  employee,  who 
was  then  captain  of  the  cellhouse,  except 
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that  McDonald  In  bis  affidavit  states  that 
there  viab  a  red  mark  on  bis  face. 

The  affidavit  of  one  W.  li.  Brokofsky  is 
to  the  effect  tbat  after  Layer  was  confined 
in  the  penitentiary  be  talked  with  blm,  and 
that  Layer  told  him  he  was  innocent  of  the 
crime  with  which  he  was  charged,  and  of  the 
manner  In  which  he  bad  been  compelled  to 
sign  that  which  was  supposed  to  be  a  con- 
fession of  the  crime,  and  that'  bis  statements 
at  tbe  time  were  the  same  aa  berein  set 
fortb  In  bis  affidavit 

Lydia  Layer,  wife  of  tbe  defendant,  made 
an  affidavit  to  tbe  effect  tbat  she  was  at  borne 
tbe  wbole  day  of  April  22d,  tbe  day  of  tbe 
crime;  tbat  she  knew  tbe  wbereabonts  of 
her  husband,  and  knew  what  be  was  doing 
tbat  day;  tliat  be  was  engaged  in  farm  work 
In  the  fields  apm  tbe  farm  and  about  tbe 
bnlldlngB,  and  did  not  leave,  nor  was  he 
away  from  tbe  farm  any  part  of  tbat  day; 
tbat  he  was  at  tbe  bouse  at  the  noon  hour, 
and  bad  bis  dinner,  and  worked  about  tbe 
place  doing  the  usual  noon  chores  and  odd 
jobs,  and  returned  in  the  usual  manner  and 
time  to  bis  work  In  tbe  fields. 

[3]  No  more  of  the  contents  of  tbe  affi- 
davits filed  In  defendant's  behalf  need  be 
set  fortb.  All  of  ttte  statements  in  them 
have  been  carefully  considered.  On  behalf 
of  tbe  state  there  were  filed  affidavits  by 
SherUI  Stefferud,  Ernll  Haas,  bis  deputy, 
G.  i.  Martlneson,  chief  of  police  at  Bismarck, 
M.  Tellefson,  clerk  of  tbe  court  of  McLean 
county,  and  John  B.  Williams,  then  state's 
attorney  of  McLean  county,  which,  taken  to- 
other, are  an  absolute  denial  of  the  state- 
ments contained  In  Layer's  affidavit  with 
reference  to  threats  made  against  him  and 
tbe  exercise  of  duress  and  abuse  of  blm,  and 
acta  putting  blm  In  fear.  Their  affidavits 
deny  any  conversation  witb  him  concerning 
a  mob,  and  state  tbat  there  was  no  talk  of 
tbat  character  during  any  of  tbe  time  they 
were  examining  film  at  the  Jail.  The  affi- 
davits are  not  only  a  complete  denial  of  tbe 
contents  of  Layer's  afi£ldavlts^  but  o£  all 
corroborating  affidavits  made  in  support 
thereof. 

E!acb  of  such  officials  then  held  Important 
and  responsible  positions.  They  were  im- 
qnestlonably  able,  honest,  and  efficient  offi- 
cers. The  fact  tbat  they  were  alert  and 
active  in  seeking  tbe  perpetrator  of  these 
atrocious  crimes  is  evidence  tbat  each  was 
consdentions  In  tbe  discbarge  of  bis  duty. 
It  is  unbelievable  tbat  men  and  officials  of- 
thls  character  could  be  guilty  of  the  matters 
charged  against  them  by  Layer.  Certainly 
ttaey  did  not   thus  stultify  themselves. 

It  is  also  to  be  remembered  that,  at  tbe 
time  Layer  made  bis  affidavits  herein,  be  was 
an  inmate  of  the  penitentiary,  and  under  tbe 
Judgment  and  sentence  of  tbe  court  would 


:  He  knew  that,  so  long  as  life  should  continue, 
he  would  be  prohibited  from  free  association 
witb  tbe  world  outside;  that  he  had  forfeited 
for  tbe  remainder  of  bis  lifetime  the  society 
of  bis  family,  of  bis  friends,  and  relations. 
He  knew  tbat  tbe  sun  of  bis  personal  liberty 
had  forever  set;  bis  future  held  for  Iilm  no 
hope,  no  ray  of  light.  In  these  circumstances 
the  binding  force  and  sanctity  of  an  oath 
might  mean  little  to  him.  Be  In  fact  would 
be  suffering  no  additional  penalty  should  be 
make  a  false  affidavit.  In  these  circum- 
stances, he  would  be  quite  free  and  fearless 
in  swearing  to  tbe  statements  contained  in 
his  affidavits.  In  view  of  the  facts  stated 
in  tbe  affidavits  by  tbe  officials  above  men- 
tioned, bis  statements  and  bis  and  corrobo- 
rating affidavits  are  entitled  to  no  credit. 
It  is  true,  as  contended  by  tbe  defendant  in 
bis  brief,  tbat  under  tbe  Constitution,  one 
charged  witb  crime  is  entitled  to  a  trial  by 
tbe  jury,  tbat  be  is  presumed  Innocott  untU 
proven  guilty,  and  tbat  the  state  must  prove 
blm  guilty  beyond  a  reasonable  doubt  It  Is 
likewise  true  tbat  tbe  defendant  is  tbe  only 
person  who  can  waive  such  rights.  It  is 
tbe  law,  however,  in  this  state  that  the  de- 
fendant has  tbe  right  £o  waive,  and  tbe  state 
to  receive  such  waiver  on  the  defendant's 
plea  of  guilty,  and  that  upon  such  plea  be 
may  lawfully  be  convicted  and  imprisoned. 
It  Is  likewise  true  that  such  waiver  of  such 
privilege  must  be  a  voluntary  one,  and  free 
from  aU  duress,  fear,  Intimidation,  and  coer- 
don;  tbat  Is,  he  must  not  be  induced  or 
compelled  to  make  his  plea  of  guilty  by 
reas<l|^  of  threats,  or  In  any  way  forced  to 
do  so.  In  other  words,  his  plea  must  be 
free  and  voluntary. 

Tbe  appellant  baa  cited  a  long  list  of 
authority  which  sustains  this  principle. 
Among  others  is  Sanders  v.  State^  85  Ind. 
318;  44  Am.  Rep.  29;  Little  v.  Commonwealth, 
142  Ky.  92,  133  S.  W.  1149,  34  L.  B,  A.  (N.  S.) 
257,  Ann.  Gas.  1912D,  241;  State  v.  Calhoun, 
50  Kan.  523,  32  Pac.  38,  18  L.  R.  A.  838,  34 
Am.  St.  Rep.  141.  There  is  no  doubt  of  the 
correctness  of  the  legal  principle  stated  In 
the  above  authorities,  and  other  authorities 
to  like  effect  dted  by  the  defendant  Tbe 
rule  there  stated  is  tbe  well-settled  and 
general,  rula  It  does  not,  however,  apply 
to  tbe  case  at  bar.  In  those  cases  it  wa^ 
either  admitted  or  established  by  comi)etent 
proof  tbat  tbe  plea  of  guilty  was  entered 
while  the  accused  was  under  duress,  or  tbat 
It  was  procured  by  intimidation  or  coercion; 
In  other  words.  It  was  not  'a  voluntary  ona 
Here,  however,  that  condition  does  not  exist 
The  proof  entirely  falls  to  show  that  tbe 
defendant  was  under  duress,  or  tbat  he  was 
intimidated,  coerced,  threatened,  or  abused 
and  maltreated,  and  thus  induced  to  enter 
1  is   plea   of  guilty.     On   tbe  contrary  tbe 
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a  voluntary  one.  If  It  could  be  established 
by  competent  proof  that  the  defendant  had 
by  £iny  means  been  coerced  into  entering 
his  plea,  or  If  any  means  were  used  to  put 
him  In  fear,  or  if  by  fraud  be  was  deceived, 
or  if  for  any  legal  cause  his  plea  was  not 
free  and  voluntary  when  entered,  all  the 
proceedings  thereafter  occurring  including 
bis  conviction  and  sentence  would  be  a 
nullity.   There  is,  however,  no  such  proof. 

While  it  is  proper  and  lawful  in  this  state 
for  the  trial  court  to  receive  a  voluntary 
plea  of  guilty  from  one  charged  with  crime, 
nevertheless  the  writer,  speaking  for  himself 
only,  is  of  the  opinion  that  the  ends  of 
Justice  would  be  better  subserved,  where  one 
Is  accused  of  a  felony  and  offers  to  plead 
guilty,  by  rejection  of  such  plea  by  the  court, 
thus  placing  the  accused  upon  his  trial  to  the 
court  and  Jury,  providing  for  him,  if  neces- 
sary, an  attorney  who  will  protect  and  secure 
for  him  every  right  and  privilege  guaranteed 
bim  by  the  Constitution  and  provided  for 
by  the  law  of  the  land.  This  would  afford 
an  opportunity  to  determine  if  a  confession 
was  voluntary  in  cases  where  a  confession, 
in  part,  is  relied  on  by  the  state  to  establish 
the  guilt  of  the  accused,  and  would  as  well 
afford  the  accused  an  opportunity  to  show 
that  be  did  not  make  the  confession,  or,  if 
he  did,  that  it  was  procured  by  fraud,  duress, 
coercion,  etc.  It  would  also  afford  him  an 
opportunity  of  cross-examination  of  those 
who  procured  the  confession  from  him,  and 
as  well  an  opportunity  to  assert  every  lawful 
right  in  aid  of  his  defense.  '' 

But,  as  above  stated,  defendant  waAfed  all 
these  and  other  privileges  by  law  secured  to 
him,  and  this,  as  the  record  shows,  freely  and 
voluntarily.  Hence  the  order  and  Judgment 
from  which  this  appeal  has  been  taken 
should  be  afiBrmed,  and  they  are  affirmed. 

ROBINSON,  CHRISTIANSON,  Bfliu)- 
ZBLL,  and  BBONSON,  JJ.,  concur. 


PEARSON  et  al.  v.  ELLITHORPE  et  al. 

{Supreme  Court  of  North  Dakota.     Sept  20, 
1921.) 

(SvtUibut  ly  ike  Court.) 

Mines  and  minerals  «=>6&— Lease  will  not  be 

canceled  without  showing  of  legal,  equitable, 

or  contractual  cause,  forfeiture  not  being  fa> 

vored. 

The  plaintiff  brings  thia  action  to  cancel  a 

coal-mining  lease,  but  there  is  no  showing  of 

either  a  legal,  an  equitable,  or  contractual  cause 

for  canceling  the  lease. 

Appeal  from  District  Court,  Williams  Coun- 
ty ;   Frank  B.  Flsk,  Judge. 


Action  by  Arthur  Pearson  and  another 
against  Clarence  Elllthorpe  and  another,  to 
cancel  a  mining  lease.  From  a  Judgment  dis- 
missing the  action,  the  plaintiffs  appeal.  Af- 
firmed. 

Geo.  A.  Ollmore,  of  Willlston,  for  appel- 
lants. 

L.  M.  Elllthorpe  and  McGee  &  Ooas,  all  of 
Minot,  for  req;>ondents. 

ROBINSON,  0.  J.  The  plaintiffs  bring  this 
action  to  cancel  the  lease  of  a  coal  mine  and 
mining  privileges  on  80  acres  of  land,  the 
N.  %  of  the  S.  B,  %,  20—124—100.  The 
lease  is  dated  April  S,  1912,  and  it  continues 
for  36  years,  unless  sooner  terminated  by  the 
lessees.  It  Includes  the  dwelling  house  and 
wagon  scale,  which  the  lessee  ag^rees  to  keep 
in  repair.  As  rental  the  leasee  agrees  to  pay 
for  all  coal  mined  25  cents  a  ton,  and  to  pay 
the  same  on  the  1st  day  of  each  month,  and 
to  pay  not  less  than  $4.17  a  month,  or  $S0 
a  year,  and  the  lessee  agrees  to  use  his  best 
efforts  to  open  up  and  mine  the  coal  for  the 
best  Interests  of  both  parties.  It  appears  the 
lessee  has  made  the  regular  itiiniTnTjm  month- 
ly payments,  and  has  paid  25  c«its  for  all 
coal  taken  from  the  mine,  and  has  made  ex- 
tensive progress  In  the  dev^opment  of  the 
mine  to  the  amount  of  perhaps  $3,000  or 
$4,000.  He  has  constructed  a  long  horizontal 
shaft  leading  to  the  mine,  whlcb  Is  now  in  • 
fair  way  to  operate  with  profit 

The  complaint  avers  that  the  defendants 
are  assignees  of  the  lease,  and  that  they  have 
failed  to  ke^  the  house  in  repair,  and  suffer- 
ed it  to  go  to  wreck  and  ruin,  and  have  not 
weighed  all  coal  mined,  and  have  not  used 
their  best  efforts  to  open  up  and  operate  the 
mine  for  the  best  interests  of  the  plaintiffs. 
Also,  that  Clarence  Elllthorpe  took  possession 
of  the  mine  on  April  1,  1916,  and  since  then, 
until  November  21,  1919,  has  paid  25  cents  a 
ton  on  only  2,004  tons  of  coal,  and  that  most 
of  his  time  is  given  to  the  development  of 
an  adjacent  coal  mine  owned  by  him.  Hence 
the  plaintiffs  demand  that  the  lease  be  can- 
celed, and  appeal  from  a  Judgment  dismissing 
the  action. 

The  lease  does  not  reserve  to  the  lessor  any 
right  of  forfeiture,  and  forfeltiu'es  are  not 
favored  at  law  or  in  equity.  Indeed,  the 
granting  of  relief  against  forfeitures  is  one 
of  the  most  favored  heads  of  equity  Jurisdic- 
tion. And  by  statute  a  condition  invoMnf 
a  forfeiture  must  be  strictly  interpreted 
against  the  party  for  whose  benefit  it  Is  creat- 
ed. Comp.  Laws,  {  5777.  The  transcript  of 
the  testimony,  motions,  exceptions,  and  ob- 
jections cover  nearly  200  pages.  A  review 
would  serve  no  purpose.  The  case  does  not 
appeal  to  equity.  There  Is  no  showing  of 
either  a  legal,  an  equitable,  or  contractual 
cause  for  canceling  the  lease.  The  lease  does 
not  bind  the  lessee  to  rush  in  mining  or  to 
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do  It  any  ftister  than  It  has  been  done.  It 
binds  the  lessee  to  pay  for  all  coal  mined  25 
cents  a  ton,  and  to  pay  a  minimum  of  not 
less  than  $50  a  year.  The  lease  contemplates 
a  coal  output  of  not  less  than  200  tons  a 
year,  and  In  case  of  a  failure  the  penalty  Is 
that  the  lessee  mnst  pay  a  royalty  on  200 
tons.  The  case  Is  not  one  of  doubt  Indeed, 
there  Is  no  showing  of  facts  sufficient  to  con- 
stitute a  cause  of  action  for  the  cancellation 
of  the  lease. 
Judgment  affirmed. 

CHRISTIANSON,        BIRDZBI^L,        and 
GRACE,  JJ.,  concur. 
BRONSON,  J.,  concurs  In  result 


K.  B.  A.  CHAIR  CO^  Ine.,  v.  DAVIS  tt  ak 
(N*.  22397.) 

(Supreme  Court  of  Minnesota.    Oct  7,  1^1.) 

(Byllabu*  In  the  Oovrt.) 

SalM  «=>S2(5)— EvIdMM  held  to  support  flad' 
lag  of  sale  of  oiiairs  to  dafandant. 
The  evidenca  in  this  case  is  sufficient  to  mu* 
tain  the  flnding  that  plaintiff  mada  a  sale  of  oar* 
tain  chairs  to  defendants. 

Appeal  from  Municipal  Court  of  Minneapo- 
lis;  C.  L.  Smith,  Judge. 

Action  by  the  K.  B.  A.  Chair  Company, 
Inc.,  against  A.  Davis  and  others,  in  which 
the  court  found  for  platntifl,  and  the  defend- 
ants appeaL    Order  affirmed. 

N.  RlTkln,  of  MinneapoUs  (Geo.  R.  Smith 
and  H.  Stanley  Hanson,  both  of  Minneapolis, 
of  counsel),  for  appellants. 

Stevens  &  Stevens,  of  Minneapolis,  for  re- 
spondent 

HAT.TiAM,  J.  This  is  an  action  to  recover 
the  price  of  certain  chairs  alleged  to  have 
been  sold  by  piaidtifr  to  defendants.  The 
court  found  for  plaintiff.  Defendants  ap- 
pealed. The  chairs  were  delivered.  Plain- 
tiff claims  they  were  delivered  pursuant  to 
an  agreement  of  sale.  Defendants  deny  any 
■uch  agreement.  The  question  submitted  to 
us  is  whether  the  evidence  on  the  part  of 
plaintiff  is  sufficient  to  sustain  the  finding 
that  there  was  a  sala  The  evidence  Is  for  the 
most  part  that  of  plaintifTs  general  manager. 
His  testimony  Is  disconnected  and  at  times 
confusing,  but  be  did  testify  to  a  negotia- 
tion with  two  of  defendants  at  different 
times,  the  effect  of  which  was  to  make  out 
a  contract  of  sale.  He  Is  corroborated  by  the 
fact  that  a  receipt  was  given  for  the  chairs, 
unsigned  though  It  was,  and  he  testified  that 
this  was  written  out  under  the  direction  of 


one  of  defendants,  and  deUvered  to  him  by 
the  same  defendant  There  is  the  further 
fact  that  the  chairs  were  never  returned  and 
plaintifTs  witness  testified  that  defendants 
never  asked  plaintiff  to  take  them  back  be- 
fore tills  suit  was  started.  Considering  all 
the  evidence  in  plaintiff's  behalf,  we  think  it 
is  sufficient  to  sustain  tlie  court's  finding. 
Order  affirmed. 


MINER  T.  PAYNE,  Agent   (STILES, 
latarvener).    (No.  22353.) 

(Snpreme  Court  of  Minnesota.   Oct  14, 1921.) 

(BvlMut  bjr  tha  Court.) 

1.  Attorney  and  client  «=s>l90(4)— Evidenoa 
held  not  to  requira  Aading  that  amended 
complalat  by  attorney,  Intervening  to  anforoa 
lien,  was  an  attempt  to  falH-icate  oanie  of 
action. 

The  evidence  was  not  such  as  to  require 
a  finding  that  an  amended  complaint  in  a  per- 
sonal injury  case  had  been  so  framed  as  to  set 
forth  falsely  the  circnmBtances  under  which 
plaintiff  bad  been  injured,  with  intent  to  fabri- 
cate a  cause  of  action. 

2.  Attorney  and  dlent  9=>I50— Amonnt  In  set- 
tiemant  without  plaintiff's  attorney's  knowl- 
edge Is  basis  for  compstlng  attorney's  agreed 
percentage  of  raoovery  from  dafandant. 

Tbe  amount  received  by  the  piaintifF  upon 
a  settlement  of  the  case  mada  without  the 
knowledge  of  his  attorney  may  be  taken  aa  tha 
basis  for  the  computation  of  the  attorney's 
agreed  percentage  of  the  recovery,  in  a  pro- 
ceeding to  establish  his  lien  upon  the  cause 
of  action  and  recover  from  the  defendant  the 
amount  he  was  entitled  to  receive  under  hls- 
contract  of  employment. 

3.  Railroads  «=>5'/2,  New,  vol.  BA  Kay-No.  Se- 
ries—Substitution  of  federal  Agent  aa  party 
authorized. 

The  Agent  of  the  President  under  the 
Transportation  Act  of  February  28,  1920,  may 
be  substituted  for  the  original  defendant  in 
such  a  proceeding  after  the  attorney's  lien  has 
been  established,  where  such  Agent  was  joined 
as  a  party  to  the  proceeding  and  appeared  and 
answered  therein. 

Appeal  from  District  Ootirt  Hennq^ln 
County;  J.  W.  Molyneaux,  Judge. 

Action  by  Arthur  Miner  against  John  B. 
Payne,  Agent,  for  personal  injuries,  whldi 
the  parties  settled  without  knowledge  of 
George  C.  Stiles,  plaintiff's  attorney,  who  in- 
tervened. Judgment  for  intervener,  and 
from  an  order  denying  a  new  trial,  the  de- 
fendant appeals.  Order. affirmed  and  cause 
remanded,  with  directions  to  entertain  mo- 
tion to  substitute  appellant  Agent  of  the 
President,  as  defendant  in  the  actioit 

See,  also,  179  N.  W.  483. 
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Barrows  &  Metcalf,  of  St  Paul,  for  appel- 
lant. 

F.  M.  Miner,  of  Minneapolis,  for  respond- 
ent 

LEES,  C.  While  employed  as  a  freight 
conductor  in  the  state  of  Wyoming  by  the 
defendant  railroad  company,  the  plaintiff, 
Arthur  Miner,  fell  from  his  train  and  was 
severely  injured.  About  two  weeks  later' 
one  Benon,  representing  the  intervener, 
George  C.  Stiles,  obtained  from  Miner  a  sign- 
ed statement  in  which  he  said  he  was  going 
over  his  train  from  one  car  of  lumber  to 
another  and  went  down  between  the  cars ; 
and  that  there  were  no  grabirons  except  at 
the  bottom  of  the  car.  At  the  same  time 
Miner  signed  a  contract  employing  Stiles  as 
his  attorney,  to  bring  an  action  for  damages 
against  the  railroad  company,  agreeing  to 
pay  him  a  sum  equal  to  one-third  of  the 
amount  received  either  by  suit  or  settlement 
Benon  immediately  telephoned  to  Stiles  in- 
forming him  of  the  retainer  and  of  the  facts 
of  the  case,  and  the  latter  at  once  commenced 
an  action  sending  a  copy  of  the  complaint 
to  Miner  with  a  letter  asking  him  to  examine 
It  and  Inclosing  a  check  for  $100  as  a  per- 
sonal loan.  He  wrote  tliat  he  could  not  make 
out  from  what  Benon  had  said  whether 
plaintiff  had  fallen  from  the  end  of  a  gon- 
dola car  or  from  the  end  of  the  car  next  to 
it,  and  asked  him  to  tell  him  in  his  own  way 
how  he  fell.  He  added  that  if  necessary  he 
would  amend  the  complaint  to  set  up  the 
facts  correctly.  To  this  Miner  replied  that 
there  bad  been  a  mistake  as  the  letter  was 
"not  like  it  should  be  at  all"  and  returned 
the  check  and  asked  Stiles  not  to  do  any- 
thing more  until  he  notified  him.  About  two 
'  weeks  later,  Benon  obtained  another  state- 
ment from  Miner  in  which  he  said  he  was 
oa  a  bad-order  box  car  which  was  loaded  on 
a  flat  car  and  was  going  down  the  side  of  the 
l>ox  car;  that  the  grabiron  was  driven  into 
the  side  of  the  car  and  in  making  a  step 
he  swung  around  the  end  of  the  car  and  fell 
In  between  the  cars.  At  the  same  time  he 
either  gave  or  exhibited  to  Benon  a  letter 
from  a  fellow  employee  named  Fee,  stating 
that  Fee  had  checked  the  train  and  found 
the  grabirons  "bent  against  the  body  of  the 
Penalty  Defects  car  body." 

In  the  original  complaint  It  was  alleged 
that  plaintiff  fell  while  climbing  upon  the 
end  of  a  gondola  car  because  the  top  grab- 
iron  on  the  car  was  missing.  In  the  amended 
complaint  served  after  Miner  made  his  sec- 
ond statement  it  was  alleged  that  he  fell 
while  climbing  down  the  side  of  a  box  car 
because  the  two  lowest  handholds  In  the 
ladder  on  the  car  were  bent  in  against  the 
side  of  the  car.  The  railroad  company  an- 
swered denying  liability  and  several  months 
thereafter  made  a  settlement  with  Miner 
paying  him   $12,234   for   a  release   of  his 


claim.  The  settlement  was  made  while  the 
case  was  on  the  trial  calendar  of  the  Hen- 
nepin county  district  court,  was  made  vrfth- 
out  Stiles'  knowledge,  and  Immediately 
thereafter,  Miner,  who  had  been  living  in 
Minneapolis  while  his  case  was  pending, 
left  that  dty  and  returned  to  his  home  In 
Wyoming  without  paying  Stiles  anything  for 
his  services.  On  discovering  these  facts 
Stiles  obtained  leave  to  intervene  in  the  ac- 
tion and  filed  a  complaint  therein  setting 
up  his  contract  of  employment,  the  bringing 
of  the  action  in  pursuance  thereof,  the  set- 
tlement made  by  Miner,  his  failure  to  pay 
him  for  Ills  services,  and  claimed  a-  lien 
upon  the  cause  of  action  by  virtue  of  chap- 
ter 98,  G.  Li  1917  (Gen.  St  Supp.  1917,  { 
4955),  for  one-third  of  the  sum  Miner  had 
received  and  demanded  Judgment  for  that 
amount  against  the  railroad  company  and 
also  against  John  Barton  Payne  as  Agent 
Of  the  Presldoit  under  the  Transportation 
Act  Of  February  28,  1920  (41  SUt  466). 
Though  the  latter  was  named  by  the  inter- 
vener as  a  defendant,  so  far  as  the  record 
shows  no  order  of  substitution  had  been  or 
ever  was  entered  by  the  court  The  defend- 
ants answered  separately  but  by  the  same 
attorneys.  Among  other  defenses,  both  al- 
leged that  Miner  fell  from  a  gondola  car  and 
that  in  that  respect  his  original  complaint 
was  true;  that  his  amended  complaint  was 
prepared  by  intervener  after  he  learned  that 
there  was  another  car  in  the  train  which 
bad  a  defective  ladder  and  that  the  amend- 
ment was  made  with  full  knowledge  that 
the  acddent  did  not  occur  on  that  account 
The  Agent  of  the  President  also  alleged  that 
the  intervener  had  not  been  employed  to  sue 
and  had  not  sued  him.  At  the  trial  the  prin- 
cipal issue  was  whether  the  intervener  had 
caused  plaintiff's  complaint  to  be  amended 
with  lmowl^dge  that  the  cause  of  acti(m 
Anally  pleaded  was  fabricated.  There  was  a 
sharp  conflict  in  the  evidence  bearing  on  this 
issue.  The  trial  court  decided  it  in  favor 
of  the  intervener  awarding  him  the  amount 
claimed  together  with  certain  expenditures 
made  for  plaintUTs  benefit,  and  the  Presi- 
dent's Agent  has  appealed  from  an  order 
denying  his  motion  for  a  new  trial. 

[1]  1.  We  have  carefully  considered  the 
evidence  relating  to  the  issue  already  men- 
tioned. It  cannot  be  reconciled.  According 
to  the  testimony  of  Miner  and  his  wife,  cor- 
roborated to  some  extent  by  the  written  eTl> 
dcnce,  Benon  induced  Miner  to  attempt  to 
perpetrate  a  fraud  by  manufacturing  evi- 
dence which  would  fit  in  with  the  theory 
that  he  fell  from  the  box  car  on  which  Fee 
found  the  defective  ladder.  According  to 
Benon  and  two  other  witnesses,  the  facts 
were  as  alleged  in  the  amended  complaint 
and  Stiles  was  mistaken  in  setting  them  out 
as  he  did  in  the  original  complaint  A  clear- 
cut  issue  of  fact  was  presented  to  the  trial 
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court,  and  we  cannot  bold  that  there  was  not 
sufficient  evidence  to  sustain  a  finding  in 
favor  of  the  intervener. 

[2]  2.  Citing  Lawler  v.  Dunn,  145  Minn. 
281,  176  N.  W.  989,  appellant  Insists  that 
there  could  be  no  recovery  without  proof  of 
the  reasonable  value  of  Intervener's  services, 
and  that  he  could  not  rely  on  his  contract 
with  plaintiff  to  establish  the  amount  of  his 
recovery.  In  Davis  v.  G.  N.  By.  Co.,  128 
Minn.  354.  151  N.  W.  274,  It  was  held  that 
the  amonnt  of  a  settlement  of  a  pending  a<s 
tion  for  damages  may  be  taken  as  the  basis 
for  the  computation  of  the  attorney's  agreed 
jjer  cent,  of  the  recovery,  if  the  settlement 
was  made  in  good  faith  and  without  a  pur- 
pose to  defraud  the  attorney,  and  In  South- 
worth  V.  Eosendahl,  133  Minn.  447,  158  N. 
W.  717,  3  A.  I*  R.  468,  the  rule  announced 
in  the  Davis  Case  was  referred  to  with  ap- 
proval. In  Wlldung  V,  Security  Mtge.  Co., 
143  Minn.  251,  173  N.  W.  429,  and  In  Schar- 
mann  v.  Union  Pac.  Ry.  Co.,  144  Minn.  290, 
176  N.  "W.  554,  It  was  assumed  that  the  rule 
applied  to  such  cases  as  the  present  one. 
The  Lawler  Case  does  not  lay  down  a  differ- 
ent rule  and  Is  not  at  all  In  point.  It  merely 
decided  that  an  attorney  discharged  without 
cause  could  recover  only  the  reasonable  value 
of  the  services  he  had  rendered  to  his  client. 

[3]  8.  It  seems  to  be  conceded  that  the 
Agent  of  the  President  has  never  been  sub- 
stituted for  the  railroad  company  as  de- 
fendant pursuant  to  section  206  of  the  Trans- 
portation Act  of  1920.  Intervener's  claim 
Is  one  which  Is  properly  payable  out  of  funds 
appropriated  under  the  provisions  of  that 
act,  and  we  see  no  reason  why  an  order  of 
substitatlon  may  not  be  entered  nunc  pro 
tone,  if  applied  for  in  the  court  below.  The 
Agent  of  the  President  voluntarily  appeared 
and  answered,  and  the  merits  of  the  con- 
troversy with  the  Intervener  have  been  con- 
sidered and  determined  by  the  trial  court, 
so  that  the  objection  that  there  has  been  no 
sabstltution  is  merely  fcrmaL 

The  order  appealed  from  is  affirmed,  and 
the  cause  remanded  to  the  district  court. 
With  directions  to  entertain  a  motion  for  the 
sabstltution  of  the  Agent  of  the  President  as 
defendant  In  the  action. 


MoNAMEE  et  al.  v.  MINES,  Director  General 
of  Railroads,  at  aL     (No.  22242.) 

(Supreme  Court  of  Minnesota.    Oct  14, 1921.) 

(ByUaliu  hy  the  Court.) 

I.  Master   and    servant   (3=9ll3(l)-^ufflc!ent 

clearance  between  railroad  tracks. 

The     railway     compan;     constructed     its 

switching  yard  20  years  ago  with  the  clearance 

between  tracks  usual  at  that  time.     Switching 


yards  recently  eonstmcted  usually  have  a 
greater  clearance.  If  the  yard  was  reasona- 
bly safe,  continning  to  use  it  withont  rearrang- 
ing the  tracks  so  as  to  provide  a  greater  clear- 
ance is  not  negligence,  unless  it  appears  that 
such  yards  are  no  longer  in  common  use  or 
that  changed  conditions  require  a  greater 
clearance. 

2.  Negligence  «=9l34(ll)  —  Evldenoe  mnst 
show  cause  of  Injury. 

To  entitle  plaintilF  to  recover,  the  evi- 
dence must  show  a  causal  connection  between 
the  negligence  charged  and  thie  injury  suffered. 

3.  Master  and  servant  <@=3276(7)  —  Eviitoaoe 
held  act  to  show  causa  of  switchman's  la- 
Jury. 

The  evidence  does  not  justify  an  infer- 
ence that  the  acddent  resulted  from  the  neg- 
ligence charged  ratlter  than  from  some  other 
cause. 

Appeal  from  District  Court,  Pipestone 
Ounty;   L.  S.  Nelson,  Judge. 

Suit  by  Alice  McNamee,  as  special  admin- 
istratrix of  Clyde  McNamee,  deceased,  and 
others,  against  Walker  D.  Hines,  Director 
General  of  Railroads,  and  othera  Judgment 
for  defendants  notwithstanding  the  verdict, 
and  plain tifCs  appeal.    Judgment  affirmed. 

Davis,  Michel  &  Morse,  of  Minneapolis,  for 
appellants. 

O'Brien,  Stone,  Horn  &  Stringer,  of  St. 
Paul,  for  respondents. 

TAYLOR,  O.  Alleging  Chat  the  death  of 
her  Intestate,  Clyde  McNamee,  resulted  from 
the  negligence  of  defendant,  plaintifT  sued  for 
damages.  The  trial  court  submitted  the  case 
to  the  Jury,  who  returned  a  verdict  for  plain- 
tiff. Thereafter  the  court  directed  judgment 
for  defendant  notwithstanding  the  verdict, 
and  plaintiff  appealed  from  the  jndgment  so 
entered.  The  only  question  presented  by  the 
appeal  is  whether  the  evidence  was  sufficient 
to  sustain  the  verdict. 

Clyde  McNamee  was  foreman  of  a  switch- 
ing crew  in  the  yards  of  the  Rock  Island  Rail- 
way Company  at  Council  Bluffs,  Iowa.  The 
tracks  in  this  yard  extend  east  and  west  and. 
connect  with  a  lead  track  in  the  usual  man- 
ner at  their  western  ends.  The  tracks  are 
numbered  from  the  south  toward  the  north 
and  the  distance  between  the  north  rail  of 
track  5  and  the  south  rail  of  track  6  is  6 
feet  and  6  Inches.  An  incoming  freight  train 
had  been  placed  on  track  6  and  the  crew 
of  which  McNamee  was  foreman  were  en- 
gaged in  "breaking"  up  this  train  on  the 
night  of  September  2,  1919,  The  crew  con- 
sisted of  an  engineer  and  fireman  who  operat- 
ed the  engine,  and  Mr.  McNamee  and  two 
helpers,  W.  A,  Cone  and  J.  A.  Miaher.  After 
transferring  a,  dozen  or  more  cars  from 
trade  6  to  other  tracks,  they  "kicked"  two 
refrigerator  cars  from  the  lead  track  east  on 
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track  B.  As  soon  as  tbese  cars  bad  deared 
the  lead  track,  the  engine  proceeded  east  on 
trade  6,  passing  tlie  refrigerator  cars  which 
were  moving  slowly  on  track  6,  and  coupled 
on  to  the  cars  remaining  on  track  6.  When 
they  reached  these  cars  McNamee  and  Cone, 
who  bad  ridden  to  this  point  on  the  engine, 
got  off  on  the  south  Bide  of  track  6.  The  num- 
1>er  of  the  various  tracks  to  which  these  cars 
were  to  be  transferred  had  been  marked  on 
the  cars  with  chalk  by  the  yardmaster.  Mc- 
Namee directed  Ck>ne  to  take  down  these 
numbers  as  the  cars  passed  him  and  signaled 
the  engineer  to  back  up.  In  this  movement 
the  engine  fronted  east  and  moved  backward 
In  pnlUng  the  cars  toward  the  west  lead 
track.  Shortly  after  the  train  b^an  backing 
up  the  two  refrigerator  cars  drifting  east  on 
track  5  ran  over  Mr.  McNamee,  kilUng  him 
Instantly. 

Two  grounds  of  negligence  are  alleged: 
That  the  space  between  the  tracks  was  not 
snffldent  to  afford  a  safe  place  for  employes 
to  stand  while  cars  were  passing  over  both 
tracks,  and  that  there  were  "low  Joints"  on 
track  6  which  caused  can  passing  over  it 
to  sway  or  lurch  from  side  to  side. 

[1]  This  yard  was  laid  out  and  constructed 
some  20  yean  aga  Plaintiff's  evidence  is 
to  the  effect  that  in  yards  constructed  at 
that  time  the  usual,  or  standard,  dearance 
between  tracks  was  6  feet  and  6  Inches  as  in 
this  yard,  but  that  in  yards  constructed  re- 
cmtly  the  usual  dearance  Is  7  feet  and  6 
inches.  The  duty  of  a  railway  company  to 
exercise  reasonable  care  to  furnish  a  safe 
place  for  Its  employes  to  work  does  not  re- 
quire It  to  rearrange  the  tracks  in  its  switch- 
ing yards  so  as  to  ixtnform  to  the  latest 
methods  of  minimizing  danger,  in  the  absence 
of  a  statute  requiring  the  adoption  of  sudi 
methods.  If  the  arrangement  la  such  that  the 
yard  is  reasonably  safe  under  existing  con- 
ditions and  such  as  is  common  in  sudi  yards, 
it  is  sufficient  under  the  rules  governing  such 
matters.  Clay  v.  C,  M.  &  St  P.  Ry.  Co.,  1(H 
Minn.  1,  115  N.  W.  M9;  Dolge  v.  N.  P.  Ky. 
Co.,  107  Minn.  242.  lid  N.  W.  1066,  26  L.  R. 
A.  (N.  S.)  600;  and  see  McMillan  v.  N.  P. 
Ry.  Co.,  125  Minn.  7.  145  N.  W.  613.  We 
think  that  defendant  is  not  chargeable  with 
negligence  in  continuing  to  use  a  yard  in 
which  the  clearance  between  tracks  was  only 
6  feet  and  6  indies,  unless  it  also  appears 
that  such  yards  are  no  longer  In  common  use 
or  that  changed  conditions  require  a  greater 
dearance.  Plaintiff  scarcely  refers  to  this 
claim  of  negligence,  but  insists  that  the  other 
claim  was  established.  The  witness  Cone 
and  the  witness  Rlcketts  testlfled  that  there 
were  "low  Joints"  in  track  5.  While  the  wit- 
nesses for  defendant  vigorously  denied  the 
existence  of  such  "low  Joints,"  the  evidence 
'•vas  suffident  to  make  this  question  a  ques- 
tion for  the  Jury  if  it  were  materlaL 

[2,  t]  The  theory  of  plaintiff  is  that  Mc- 


Namee was  between  tracte  5  and  6,  and  that 
one  of  the  refrigerator  cars  swayed  or  lurch- 
ed against  him  in  such  a  manner  that  he  fdl 
beneath  the  wheels  of  the  rear  refrigerator 
car.  The  theory  of  defendant  is  that  Mc- 
Namee was  betwe^i  the  rails  of  track  6  and, 
while  there,  was  struck  and  run  over  by  the 
refrigerator  cars.  Plaintiff  concedes  that  no 
recovery  can  be  had  if  MJcNamee  was  not  be- 
tween tracks  6  and  6  but  between  the  rails 
of  track  6  at  the  time  of  the  accident,  and 
relies  on  the  testimony  of  Cone  as  Justifying 
the  jury  In  finding  that  he  was  between 
tracks  5  and  6.  The  yardmaster  testified  that 
a  few  minutes  after  the  acddent  when  he 
was  seeking  Infonnatlon  for  the  purpose  of 
sending  a  report  to  the  office.  Cone  stated 
that  McNamee  was  between  the  rails  of  track 
6  and  that  Gone  repeated  this  statement  to 
him  the  following  morning.  On  the  following 
afternoon  Cone  made  a  written  statement  to 
the  claim  agent  In  which  he  again  said  that 
McNamee  was  between  the  rails  of  track  5. 
At  the  coroner's  inquest  which  was  held  12 
days  after  the  acddent.  Cone  was  called  as  a 
witness  and  there  testified  that  McNamee  was 
between  the  rails  of  track  5.  At  the  present 
trial  Cone  testified  first  that  McNamee  was 
between  tracks  6  and  6;  later  that  he.  Cone, 
was  facing  toward  the  east  taking  down  the 
numbers  of  the  cars  on  track  6  as  they  passed 
and  did  not  see  McNamee  at  the  time  of  the 
acddent  as  McNamee  was  behind  him,  but 
that  he  had  seen  McNamee  between  tracks 

5  and  6  a  few  momenta  before.  Cone  further 
testified  that  he  had  taken  the  number  of  the 
first  car  on  track  6  and  was  taking  the 
number  of  the  second  when  one  of  the  refrig- 
erator cars  on  track  6  lurched  asalnst  blm 
turning  him  around  and  that  he  then  saw 
McNamee's  lantern  come  out  from  between 
the  trucks  of  the  rear  refrigenatmr  car  as  if 
thrown,  which  was  the  first  knowledge  that 
he  had  of  the  acddent,  and  further  testified 
that  he  did  not  see  the  refrigerator  cars  and 
did  not  know  that  they  were  still  moving 
until  they  Inrdied  against  him.  Mr.  Mc- 
Namee was  found  beneath  the  rear  trucks  of 
the  rear  refrigerator  car  lying  flat  on  hla 
back  crosswise  of  track  6— -his  feet  near  the 
south  rail  and  his  head  and  shoulden  pro- 
jecting beyond  the  north  rail.  The  wheels 
had  passed  over  his  chest.  All  the  witnesses 
who  saw  him  In  this  position  state  that  he 
had  not  been  dragged  along  the  trade.  The 
cara  were  drifting  and  must  have  been  mov- 
ing very  slowly  whien  they  readied  McNamee 
for  they  came  to  a  stop  while  the  rear  car  was 
still  over  him.  Consequently,  according  to 
plaintifTs  witness  Roe^  who  was  the  only 
witness  who  testified  concerning  this  matter, 
they  could  not  have  had  sufficient  momentum 
at  this  point  to  cause  them  to  lurch  suddenly 
or  vlolmtly  when  passing  over  a  low  Joint  If 
Mr.  McNamee  was  between  the  cara  on  track 

6  and  those  on  track  0^  we  are  unable  to  con- 
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celre  bow  the  alow  swaying  of  the  cars  on 
tr&A  B,  concedlsg  that  they  did  lurch  against 
him,  could  have  caused  him  to  fall  in  such  a 
manner  as  to  place  his  body  in  the  position  in 
which  it  waa  found,  especially  in  view  of  the 
fact  that  the  body  had  not  been  dragged 
along  the  track.  All  the  facts  are  much  more 
conslBtent  with  the  theory  that  when  he  was 
struck  he  was  In  front  of  the  on-coming  cars. 
It  is  tme  that  plaintiff  may  establish  her 
case  by  circumstantial  evidence,  but  such  evi- 
dence must  be  something  more  than  merely 
consistent  with  her  theory.  It  must  tend  to 
show  a  causal  connection  between  the  negli- 
gence (barged  and  the  Injury  suffered.  It 
mnst  Justify  an  inference  that  the  injury  re- 
sulted from  such  negligence  rather  than  from 
some  other  cause.  Unless  it  Justifies  such  an 
inference  it  will  not  sustain  a  verdict  for 
damages.  Rogers  v.  M:  &  St  L.  Ry.  Co^  90 
Minn.  34,  108  N.  W.  868;  Moores  v.  N.  P. 
Ry.  Co.,  108  Minn.  100, 121  N.  W.  882 ;  BmCk- 
man  ▼.  O.,  St  P.,  M.  &  O.  Ry.  Co.,  110  Minn. 
308.  12S  N.  W.  263;  La  Fray  t.  Lavoris 
Chemical  Co.,  U7  Minn.  1S2,  134  N.  W.  313 ; 
Murphy  v.  Twin  City  Taxlcab  Co.,  122  Minn. 
363,  142  M.  W.  716;  MittoQ  T.  OarglU  Eleva- 
tor Co.,  124  Minn.  6S,  144  N.  W.  434;  Cran- 
daU  V.  O.  G.  W.  Ry.  Co.,  127  Minn.  498,  150 
N.  W.  165.  As  said  in  Klndsinskl  v.  Great 
Northern  Ry.  Co.,  130  Minn.  222,  163  N.  W. 
629: 

"Th«  burden  of  proof  is  apon  tlie  plaintiff 
to  prove  ttiat  some  negligent  act  of  defendant 
caused  the  death  of  deceased.  It  ia  not  incum- 
bent on  the  defendant  to  show  how  the  accident 
happened.  If  the  cause  of  its  happening 
ia  not  established,  the  defendant  is  entitled 
to  prevail.  The  proof  must  establish  caus- 
al connection  beyond  the  point  of  conjecture. 
It  mnst  show  more  than  a  possibility  of  injury 
from  defendant's  acts." 

The  evidence  famishes  no  basis  for  an  in- 
ference that  the  accident  happened  In  the 
manner  claimed  by  plaintiff  rather  than  In 
the  manner  claimed  by  defendant,  and  the 
trial  court  was  correct  in  holding  that  plaln- 
tur  had  failed  to  establish  a  cause  of  action. 

Judgment  affirmed. 


LE  SUEUR  COUNTY  v.  GLOBE  INDEMNI- 
TY CO.     (No.  22483.) 

(Supremo  Court  of  Minnesota.    Oct  14, 1921.) 

(Bvllabut  hy  the  Ooitrt.) 

I.  Drains  «=>29— Petition  Died  before  oonnty 
board  takes  aotlon  for  eatabllshlog  oounty 
ditoh  la  In  time. 
Under  our  statutes,  regulating  the  estab- 
lishment of  county  ditches,  a  bond  filed  before 
the  county  board  takes  any  'action  Is  filed  In 
time. 
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2.  Oralis  «3>30— Notice  to  landowners  mailed 
two  days  before  publishing  not  void. 

A  notice  mailed  two  days  before  it  is  pub- 
lished is  not  void  under  a  statute  providing 
that  notice  shall  be  mailed  within  one  week 
after  beginning  of  the  publication. 

3.  Drains  «s»3(^-Fallure  to  mall  notioe  ta 
landowners  affected  may  be  waived. 

Failure  to  mail  notice  to  landowners  af- 
fected as  required  by  statute  may  be  waived 
and  if  waived  the  proceeding  is  regular.  The 
order  establishing  the  ditch  is  prima  facie 
evidence  of  the  regularity  of  the  proceeding. 

4.  Principal  and  sarety  «=>46— Surety  for  per- 
formance of  a  contract  Is  estopped  to  assert 
its  Invalidity. 

A  surety  who  obligates  himself  to  secure 
performance  of  a  contract  is  estopped  from 
asserting  that  the  contract  was  void. 

Appeal  from  District  Court,  Le  Saenr 
Ounty ;  O.  M.  Tif tt  Judge. 

Action  by  the  County  of  Le  Sueur  against 
the  Globe  Indemnity  Company.  The  court 
found  for  plaintiff,  and  defendant  appeals. 
Order  affirmed. 

Allen,  Seifert  &  Allen,  of  Fairmont,  for  ap- 
pellant. 

Charles  O.  Kolars  and  U  W.  Prendergast, 
both  of  Le  Sueur  (Tenter,  for  despondent 


HALLAM,  J.  On  December  11,  1911,  Hen- 
ry Kritzer  and  10  others  filed  with  the  auditor 
of  Le  Sueur  county  a  petition  for  a  public 
ditch.  On  December  13  the  auditor  Issued  a 
notica  of  a  hearing  upon  said  petition  on 
January  4,  1912.  The  petitioner's  bond  was 
filed  January  4,  1912.  On  May  13,  1912,  the 
report  of  the  engineer  and  of  viewers  hav- 
ing been  filed,  the  auditor  gave  notice  of  a 
final  hearing  on  June  7,  1912.  On  May  14 
the  auditor  mailed  a  copy  of  the  notice  to 
one  of  the  landowners  affected.  On  May  10 
the  publication  of  the  notice  was  commenced. 

There  were  many  landowners  affected. 
Their  names  appeared  in  the  viewer's  report 
and  the  auditor  knew  their  post  office  ad- 
dresses but  he  mailed  the  notice  to  but  one. 
'  On  the  hearing,  an  order  establishing  the 
ditch  was  mada  The  contract  for  construct- 
ing part  of  it  was  left  to  Moffatt  and  Her- 
rlck.  To  secure  performance  of  their  con- 
tract, these  parties  gave  a  bond  with  defend- 
ant as  surety. 

Moffatt  and  Herrick  entered  upon  the  pa- 
formance  of  their  contract.  In  April,  1813, 
they  claimed  that  the  proceeding  was  void 
because  of  failure  of  the  county  auditor  to- 
mail  notice  to  the  property  owners  affected 
and  requested  that  defects  In  the  proceeding 
be  corrected. 

On  May  7,  1913,  the  auditor  issued  notica 
of  a  new  hearing  to  be  held  June  16.    Ttils 


»For  otbar  cue*  k<  uma  topic  and  lUST-NCUBER  >n  «U  Ker-NumlMred  SiaMta  Mtd  In4w«s 


Digitized  by 


Google 


678 


184  NOBTHWBSTERN  RBPORTEB 


(Wis. 


notloe  was  publtshed,  posted  and  mailed.  On 
the  hearing,  the  county  board  declined  to 
take  action  and  the  contractors  abandoned 
their  work.  This  action  Is  brought  to  recover 
the  damages  snstalned.  The  court  found  for 
plaintiff.    Defendant  appealed. 

[1]  1.  Defendants  contend  that  the  pro- 
ceeding Is  void  because  the  petitioner's  bond 
was  not  filed  before  the  notice  of  hearing  on 
the  petition  was  issued.  The  statute  provides 
that— 

"Before  the  connty  board  shall  establish  any 
ditch,  •  *  •  one  or  more  of  such  petitioners 
shall  give  bond."  Chapter  384,  {  1,  Laws  1911 
(Gen.  St  1913,  {  C525). 

The  bond  was  filed  before  the  county  board 
took  any  action  In  the  proceeding.  The  stat- 
ute was  complied  with. 

[2]  2.  The  statute  provides  that  the  audi- 
tor shall  mall  to  ail  persons  or  corporations 
whose  lands  are  affected  a  "printed  copy"  of 
the  notice  of  the  hearing  upon  the  petition 
and  reports,  within  one  week  after  the  begin- 
ning of  the  publication  of  the  notice.  De- 
fendant contends  that  the  mailing  of  a  no- 
tice two  days  before  the  publication  ^as  a 
nullity.  This  slight  deviation  from  the  stat- 
ute seems  to  us  of  immaterial  consequence. 
Every  purpose  of  the  notice  was  subserved. 

[3]  '3.  Defendant  contends  that  the  failure 
of  the  auditor  to  mail  notices  to  numerous 
landowners  affected,  and  whose  addresses 
were  well  known,  vitiated  the  whole  proceed- 
ing. We  have  no  doubt  that  this  notice  is 
necessary  to  bind  the  interest  of  the  landown- 
er affected.  Curran  v.  County  of  Sibley,  47 
Minn.  313,  50  N.  W.  237 ;  Lager  v.  County  of 
Sibley,  100  Minn.  85,  110  N.  W.  355.  Pei^ 
baps  it  does  not  vitiate  the  proceeding  as 
to  others.  State  v.  Johnson,  111  Minn.  265, 
126  N.  W.  1074;  State  ex  rel.  v.  Nelson,  136 
Minn.  272,  159  N.  W.  758,  161  N.  W.  576. 

But  this  notice  might  be  waived  by  the 
landowners.  If  all  appeared  at  the  hearing, 
no  one  could  complain  of  the  want  of  notice 
and  the  proceeding  would  be  to  all  Intents 
and  purposes  regular.  The  statute  makes 
the  order  of  the  county  board  establishing 
the  ditch  prima  fade  evidence  of  the  regu- 
larity of  all  the  proceedings  prior  to  the  mak- 
ing of  such  order.  Laws  1905,  c.  230,  {  48 
(Gen.  St,  1913,  p.  5574).  See  Gelb  T.  County 
of  Morrison,  119  Minn.  261,  138  N.  W.  24, 
9  A.  L.  R.  839.  This  prima  fade  evidence 
was  not  rebutted. 

[4]  4.  We  are  of  the  opinion,  also,  that  de- 
fendant, having  obligated  itself  to  secure  per- 
formance of  the  contract  of  Moffatt  and  H«r- 
rlck.  Is  estopped  from  asserting  that  the  con- 
tract was  void.  Moore  v.  Mayor,  73  N.  Y. 
238,  29  Am.  Rep.  134;  Love  v.  Rockwell,  1 
Wia  382;  Madison  v.  Amer.  Eng.  Co.,  118 
Wis.  480,  96  N.  W.  1097. 

Order  afflrmed. 


WELCH  V.  MORTON  SALT  CO.* 

(Supreme  Court  of  Wiaconshi.    Oct  18,  1921.) 

1.  New  trial  ^399— Newly  discovered  evidence 
shoDid  be  eoffstrued  favorably  to  moving 
party. 

On  motion  by  plaintiff  in  a  personal  injury 
action  for  new  trial  on  the  ground  of  newly  dis-' 
covered  evidence,  where  the  qn«Btion  is  wheth- 
er such  evidence  shows  actionable  negligence 
of  defendant,  the  evidence  should  be  construed 
favorably  to  plaintiff. 

2.  New  trial  «=>I08(4)— Whars  ■ewly'dlioov- 
•red  evidence  might  Aselose  liability  for  per- 
conal  Injiiries,  grant  of  new  trial  proper. 

In  an  action  for  injaries  sustained  by  a 
five  year  old  boy  through  coming  in  contact  with 
an  auger  salt  conveyor  in  defendant's  plant, 
where  plaintiff,  after  nonsuit,  moved  for  a  new 
trial  on  the  ground  of  newly  discovered  eri- 
denee,  held  that  it  was  not  an  abuse  of  discre- 
tion to  grant  a  new  trial  where  the  new  evi- 
dence might  show  liability  on  defendant's  part 

3.  Appeal  and  error  9=9977(3)— New  trial  «=3 
6— Discretionary  with  trial  court 

Tlie  granting  of  a  new  trial  is  largely  in  the 
discretion  of  the  trial  court  and  will  not  be  dis- 
turbed except  for  cogent  reasons. 

Appeal  from  Superior  (3ourt,  Douglas 
County;   Solon  L.  Perrin,  Judge. 

Action  by  Kenneth  Welch,  by  S.. Welch, 
his  guardian  ad  litem,  against  Morton  Salt 
Company.  Nonsuit  was  entered.  From  an 
order  granting  a  new  trial  for  newly  dis- 
covered evidence,  defendant  appeals.  Af- 
firmed. 

Action  flor  personal  Injury  sustained  by 
plaintiff,  an  infant  of  about  five  years  of 
age,  on  August  23,  1919,  at  defoidanf s  salt 
works  near  Tower  Bay  Sllpv  Superior,  by 
coming  in  contact  with  an  auger  salt  taa- 
veyor  claimed  to  have  been  left  uncovered. 
Plaintiff  was  dumb,  and  his  hearing  was  de- 
fective or  entirely  lacking.  The  day  before 
the  accident  he  had  been  at  the  plant  of  the 
defendant,  and  had  been  chased  out  by  de- 
fendant's employees  over  half  a  dozen  times. 
He  persisted  in  coming  back,  and  was  there 
at  6  o'clock  when  defendant's  foreman  caught 
him,  called  up  police  headquarters,  and  asked 
if  any  one  was  looking  for  a  boy  5  or  6  years 
old.  .Upon  being  told  that  no  inquiries  had 
come  to  the  police  station,  the  foreman  start- 
ed out  with  plaintiff  In  his  anus,  and  after  a 
number  of  inquiries  was  able  to  locate  his 
home  at  432  Tower  avenue,  where  he  took 
the  boy  and  told  his  mother  where  he  had 
been,  and  that  it  was  a  dangerous  place  to  be. 
The  next  day  at  about  half  past  4  plain- 
tiff again  appeared  in  the  coopo'  shop  at  the 
plant,  and  the  evidoice  is  that  the  foreman 
put  faim  out  and  be  went  down  the  track. 
He  next  appeared^  in  the  sack  room  where  the 
foreman,  Hangartner,  and  one  Anderson  were 


A3»F»r  attar  osins  sm  sbids  topic  and  KBT-NiniBBR  Is  all  Key-Numbered  Dlxesta  and  Indezw 
•Motion  tor  rehearing  denied  December  U.  U21,  with  |2S  cost*. 


Digitized  by 


Google 


Wla)  WELCH  y.  MORTON  SALT  CO.  679 

(IS*  N.W.) 

cleaning  tbe  macbines  with  a  steam  bose.  [  the  building  of  the  Morton  Salt  Company,  at 
When    dlacovered    he   started    to   crawl    on    "        """    """     '''"'"  ""     '  "" 


top  of  tbe  benches  and  play  with  tbe  wheel 
of  one  of  tbe  machines.  The  foreman  took 
bim  down  and  put  him  out  through  the  door 
'  on  tbe  west  side  of  tbe  dock.  Tbe  foreman 
soon  after  left  the  room  for  a  few  minutes 
and  when  he  returned  to  tbe  sack  room  be 
beard  a  scream.  He  ran  back  to  tbe  screw 
salt  conveyor,  and  found  plaintiff  with  bis 
foot  In  It.  Such  was  the  substance  of  tbe  evi- 
dence as  to  the  circumstances  under  whidi 
plaintiff  was  injured.  At  the  close  of  tbe 
trial  tbe  court  granted  a  motion  for  a  nonsuit 
on  tbe  ground  that  no  negligence  on  the  part 
of  the  defendant  had  been  shown. 

Later  plaintiff  moved  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence. 
Tbe  nature  of  such  evidence  is  disclosed  by 
tbe  affidavits  of  Theodore  Bask  and  Marion 
Rask,  who  claimed  to  have  been  present  at 
tbe  time  of  the  injury,  but  were>  not  called 
as  witnesses.    The  affidavits  are  as  follows: 

"Theodore  Bask,  being  first  duly  sworn,  on 
oath  says  that  he  resides  in  the  dty  of  Supe- 
rior, Dovglaa  county,  Wis.,  and  at  No.  1006 
North  Sixteenth  street;  that  he  is  in  the  em- 
ploy of  the  Oreat  Northern  Railway  Company 
as  a  freight  conductor;  that  on  the  date  of 
tbe  accident  and  injuries  to  Kenneth  Welch  In 
the  building  of  the  Morton  Salt  Company,  at 
Superior,  Wis.,  on  or  about  'August  ^  1919, 
this  affiant  was  in  said  builcUng;  that  ai»ant  is 
tbe  bnsband  of  Marion  Bask,  who  formerly  was 
employed  at  said  Morton  Stdt  Company's  plant 
in  the  city  of  Superior,  Wis.;  that  affiant  came 
to  call  for  his  wife  between  4  and  5  o'clock  p. 
m.  on  day  of  accident;  that  when  he  came  in 
the  little  Welch  boy  was  in  Jake  Hangartner's 
arms,  and  Jake  then  spoke  to  me  and  told  me 
about  the  boy,  and  showed  me  the  tag;  he  then 
set  the  boy  down  on  the  floor,  the  hoy  walked 
over  by  the  conveyor,  and  toward  the  drier 
room  door.  I  saw  the  boy  standing  there  look- 
ing into  the  drier  room.  I  saw  the  auger  con- 
veyor at  that  time,  and  know  it  was  not  cov- 
ered. In  a  few  minutes  after  I  heard  tbe  boy 
scream.  Jake  went  over  and  was  taking  bim 
ont.  I  went  over  there  and  was  present  when 
Jake  took  the  boy  out.  Mr.  Luse  came  to  onr 
house  some  time  in  March,  1920,  and  I  told  him 
all  I  knew  about  the  martter,  as  I  have  stated 
above;  he  said  that  made  it  look  bad  for  the 
company.  He  inquired  if  we  were  going  to 
be  home  right  along,  so  they  could  call  us  for 
witnesses  if  they  needed  us.  I  said  we  were; 
that  we  might  be  away  for  a  short  time.  We 
were  home  all  tbe  time  after  that  until  the 
present,  except  a  few  days  we  were  on  a  visit 
in  Minneapolis.  I  didn't  know  of  the  case  being 
tried  until  November  19,  1920,  when  my  wife 
told  me.  I  immediately  phoned  Mr.  Crawford 
that  we  were  witnesses.  Mr.  Luse  had  told  ns 
that  Mr.  Crawford  was  the  attorney  for  Mr. 
Welch.  Jake  didn't  at  any  time  try  to  put  the 
boy  out  while  I  was  there." 

"Marion  Bask,  being  first  duly  sworn,  on  oath 
says  that  she  resides  at  1008  North  Eighteenth 
street,  in  the  city  of  Superior,  Douglas  county, 
Wis.,  and  is  the  wife  of  Theodors  Rask;  that 
on  or  about  tbe  23d  day  of  Aagust,  1919,  tbe 
date  on  which  Kenneth  Welch  was  injured  in 


Superior,  Wis.,  this  affiant  was  present;  that 
affiant  was  formerly  employed  in  tbe  sewing 
or  packing  room  of  said  plant  of  said  company; 
that  she  had  worked  there  in  1917  and  part  of 
1918;  that  on  the  day  of  the  accident  she  call- 
ed at  the  plant  to  find  out  if  they  had  installed 
the  other  machine  in  the  packing  room,  as  she 
intended  to  go  to  work  there  for  a  short  while 
if  they  had.  Affiant  further  says:  I  stood  out- 
side the  packing  room  and  watched  two  men 
using  the  steam  hose  cleaning  in  the  packing 
room;  while  standing  there  Jake  Hangartner 
came  up  and  spoke  to  me,  and  he  went  into  tbe 
packing  room.  I  went  right  in  after  bim,  Jake 
talked  to  the  men,  and  I  stood  there  until  be  got 
through,  just  then  the  Welch  boy  came  in  and 
stood  on  the  steps  looking  into  the  room;  the 
boy  came  into  the  room.  Jake  told  me  that  the 
boy  was  there  the  day  before;  Jake  then  talk- 
ed to  me,  showing  me  the  machine,  and  ths 
boy  climbed  upon  the  table  and  played  with  the 
spout;  Jake  took  the  boy  down  and  stood  bim 
on  the  floor,  and  continued  showing  the  ma- 
chine. The  little  boy  came  to  where  we  were 
and  started  to  take  hold  of  the  machine  Jake 
was  explaining  and  showing  to  me.  Jake  said 
the  boy  was  very  bright,  and  fond  of  machin- 
ery. The  girls  I  was  acquainted  with  bad  gone 
home.  I  said  then  I'd  go  and  write  a  note  to 
the  ^rls.  I  then  went  out  and  into  the  girl's 
cloak  room;  Jake  came  out  with  me,  and  the 
boy  was  right  beside  him.  He  either  had  tbe 
boy  by  the  hand  or  the  boy  was  walking  close 
to  him.  Jake  and  the  boy  stood  right  close  by 
tbe  auger  conveyor,  watching  it,  as  I  went  into 
the  girls'  room.  I  stood  writing  the  note,  look- 
ing out  at  Jake  and  the  boy.  I  saw  Jake  stoop 
down  and  either  take  the  cover  oCE,  or  the  cover 
was  off  the  auger,  and  be  stooped  down  to 
do  something  about  the  conveyor.  I  then  came 
out  and  stood  in  front  of  the  packing  room 
door  where  I  could  see  tbe  anger.  Jake  walk- 
ed to  me  and  tbe  boy  stood  in  front  of  tbe 
drier  room  door,  which  was  open,  looking  in  at 
the  drier  which  was  running,  when  Jake  saw 
the  boy  hadn't  followed  him,  he  waved  at  him 
to  come,  but  the  boy  didn't  see  him,  so  he  went 
and  picked  him  up  and  carried  bim  to  where  I 
was  standing,  and  showed  me  the  tag  on  tbe 
boy.  At  that  time  the  auger  conveyor  cover 
was  off;  just  at  that  time,  while  Jake  was 
showing  me  the  tag  on  the  boy,  my  husband 
came  in,  as  I  had  told  bim  to  call  for  me;  Jake 
explained  to  my  husband  about  the  little  boy; 
that  be  was  there  the  day  before;  that  he  was 
deaf  and  dumb;  the  boy  wanted  to  get  down 
so  Jake  set  him  down.  Jake  stood  him  on 
the  floor,  and  was  talking  to  us;  the  boy  walk- 
ed away,  and  I  didn't  notice  him,  and  in  a  few 
minutes  I  heard  bim  scream  and  then  the  boy 
was  in  the  conveyor;  Jake  did  not  at  any  time 
attempt  or  make  any  effort  to  put  the  boy  out 
of  the  room  while  I  was  there.  I  was  there  from 
the  time  I  first  spoke  to  Jake  until  the  accident, 
20,  25  minutes.  Some  time  iis  March,  1920,  Air. 
Luse  came  to  our  house  and  I  told  him  all  I 
knew  about  the  matter,  as  I  stated  above;  he 
said  that  looked  bad  for  tbe  company;  he  said 
they  might  need  ns  for  witnesses,  and  they 
would  call  us  if  they'd  need  us.  I  was  home 
during  the  time  the  case  was  tried,  and  saw  it 
mentioned  in  the  newspapers;  I  expected  to  be 
called,  and  later  learned  that  the  company  won 
the  case.    My  husband  phoned  Mr.  Crawford 
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November  19,  1920,  stating  to  him  that  we 
were  there,  and  knew  abont  the  acddent.  I 
thoaght  I  shouldn't  go  to  court  as  a  witness  nn- 
til  we  were  called.  Enoch  came  out  and  put 
the  cover  on  the  auger  after  the  accident" 

There  were  also  affidavits  by  plalntilTe 
fatber  and  attorney  setting  fortb  the  dili- 
gence used  to  obtain  evid«ice.  The  sub- 
stantive facts  set  fortb  In  the  afBdavlts  ot 
Tbeodore  and  Marlon  Rask  as  to  bow  the 
injury  occurred  are  denied  in  aSadavlts  of 
Jacob  Hangartner  and  C.  Z.  Luse. 

The  court  held  plaintiff  bad  used  due  dili- 
gence to  prepare  for  trial,  and  granted  the 
motion  for  a  new  trial  because  of  the  tes- 
timony to  be  given  by  the  Rasks.  From  an 
order  entered  accordingly  the  defendant  ap- 
pealed. 

Powell  &  Sprowls,  ot  Superior  (Edward  H 
Steams,  of  Chicago,  HL,  of  counsel),  for  ap- 
pellant 

Grace,  Frldley  ft  Crawford,  of  Superior, 
for  respondent. 

VINJB,  J.  (after  stating  the  facts  as 
above).  We  shall  not  set  forth  the  evidence 
as  to  the  degree  of  diligence  used  by  plain- 
tiff to  prepare  for  trial.  Upon  important 
points  it  Is  in  conflict,  and  that  being  so  It 
was  especially  a  question  for  the  trial  court 
to  decide.  We  cannot  say  there  was  an  abuse 
of  discretion  la  resolving  that  Issue  to  favor 
of  plaintiff. 

[1]  The  serious  question  in  the  case  Is 
whether  the  newly  discovered  evidence,  taken 
as. true,  shows  actionable  negligence  on  the 
part  of  the  defendant.  Such  evidence  is  not 
as  spedflc  upon  certain  points  as  It  should 
be,  and  is  susceptible  of  different  interpreta- 
tions. The  trial  court  construed  It  favorably 
to  plaintiff,  as  be  had  a  rij^t  to  do,  and 
should  do  upon  such  an  application.  We  pur- 
posely forbear  to  express  any  opinion  at  this 
time  upon  the  merits  further  than  to  say 
that  It  may  appear  upon  the  next  trial  that 
plaintiff  at  the  time  of  the  injury  was  an 
invitee  upon  the  premises,  and  that  the  de- 
fendant failed-  to  exercise  the  care  it  owed 
him  as  such,  or  that  It  is  otherwise  liable. 
Neither  party  should  be  foreclosed  by  ex- 
pressions of  opinion  at  this  time  because  the 
new  trial  may  develop  a  state  of  facts  quite 
different  from  those  considered  upon  this  ap- 
peal. 

[2]  Here  the  question  Is,  Did  the  trial  court 
abuse  Its  discretion  in  granting  a  new  trial? 
We  tblnk  not,  because  the  new  evidence  may 
show  liability  on  the  part  of  def«idant,  and 
for  that  reason  we  cannot  say  there  was  any 
abuse  of  discretion. 

[3]  The  granting  of  a  new  trial  Is  largdy 
In  the  discretion  of  the  trial  court,  and  will 
not  be  disturbed  except  for  cogent  reasons. 
R.  Connor  Co.  v.  Goodwillie,  120  Wis.  603,  88 
N.  W.  528 ;    Eggen  v.  Fox,  124  Wis.  634,  102 


N.  W.  1054;  GSodflrey  ▼.  Godfrey,  12T  Wis. 
47,  106  N.  W.  814,  7  Ann.  Gas.  176;  Bailey 
V.  McCormick,  132  Wis.  498,  112  N.  W.  457; 
Gross  Coal  Co.  v.  MUwaukee,  148  Wis.  72, 
134  N.  W.  189. 
Order  affirmed. 


BLOOMER  V.  KOEPKE  et  aL 
(Supreme  Court  of  Wisconsin.    Oct  18, 1921.) 

1.  AMaal  •"*  error  «s>979(2)  —  Qraattsf  a 
aew  trial  becauta  of  psrsaaaiva  evi4*iiee  eoa> 
trary  to  vsrdiot  ut  ilitsrbed. 

Action  of  court  in  granting  in  its  discretion 
a  new  trial  because  of  the  very  persuasive  evi* 
dence  contrary  to  the  finding  of  the  Jury  will 
not  be  disturbed. 

2.  Appeal  and  error  ^3»I033(I0)— Oefendaats 
conid  net  oonplals  where  oonrt  set  asida  a 
verdict  and  granted  new  trial  Instead  of  ren- 
dering Judgment  for  plaintiff. 

Where  there  was  very  persuasive  evidence 
contrary  to  jury's  finding  for  defendast,  in- 
cluding admissions  by  the  defendants,  the  de- 
fendants could  not  complain  that  court  granted 
a  new  trial  instead  of  setting  the  verdict  aside 
and  rendering  judgment  for  idaintiff. 

Appeal  from  Municipal  Court,  Outagamie 
County ;  Albert  M.  Spotoer,  Judge. 

Action  by  William  Bloomer  against  B.  O. 
Koepke  and  John  Bloomer,  copartners,  doing 
buslnesB  under  the  name  of  the  Appleton  Con- 
struction Company.  Verdict  for  plaintiff, 
and  from  order  granting  a  new  trial  because 
of  the  contradictory  nature  of  tha  verdict, 
defendant  appeala    Affirmed. 

Actloa  to  recover  ctunpensation  for  work 
d(me  under  a  contract  of  hiring.  Platotifi 
claimed  he  was  hired  for  the  concrete  paving 
season  of  1920  as  foreman  In  charge  of  a 
certain  highway  paving  job  for  tJie  sum  of 
$4,000;  that  he  performed  his  part  of  the 
contract ;  that  he  was  paid  the  sum  of  1647.00 
and  no  more;  and  that  $3,352.50  was  stlU 
due  him.  Defendants  claimed  he  was  hired 
to  complete  the  entire  paving  Job  for  (4,000: 
that  he  failed  to  perform  the  entire  Job;  that 
allowing  bim  at  the  contract  rate  for  the  por- 
tion completed,  he  earned  only  fl,715,  of 
which  $647.50  had  been  paid  him,  leaving 
only  $1,067.50  due,  for  which  amount  they 
tendered  Judgment 

The  jury  found  tiiat:  (1)  The  defendant 
did  not  agree  to  pay  the  plaintiff  the  sum  of 
$4,000  for  his  services  for  tbe  season  of  1920 
for  superintending  the  construction  of  tbe 
highway;  (2)  the  plaintiff  continued  In  the 
service  of  the  defendants  during  the  road- 
building  season  of  1920;  (3)  the  defendants 
agreed  to  pay  the  plaintiff  $4,000  for  his 
services  for  superintending  the  construction 
of  the  full  and  complete  road  job  of  4.88 
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miles  in  length ;  and  (4)  tbey  assessed  plaln- 
tUTs  damages  at  $3,000  if  the  court  was  of 
the  opinion  plaintiff  was  entitled  to  recover. 
The  court  was  of  the  opinion  that  the  ver- 
dict was  contradictory,  unsupported  by  the 
eyidence,  and  perverse,  and  granted  a  new 
trial.    The  defendants  appealed. 

C.  G.  Cannon,  of  Appleton,  for  appellanta 
Mark  S.  Catlin,  of  Appleton,  tor  respond- 
ent 

YINJE,  J.  (after  stating  the  facts  as  above). 
[1]  The  trial  court  faced  a  situation  by  no 
means  nncommon  in  Jury  cases.  He  felt 
that.  In  view  of  the  very  persuasive  evidence 
to  the  effect  that  the  hiring  was  by  the  sea- 
saa  at  14,000,  Justice  had  not  been  done,  and 
yet  he  felt,  in  view  of  defendants'  contradic- 
tion of  such  evidence,  be  ought  not  to  change 
the  first  finding  of  the  Jury  and  render  Judg- 
ment for  plaintiff,  but  that  he  would  set 
aside  the  verdict  and  grant  a  new  trial.  He 
could  not  allow  a  pro  rata  compensation  for 
the  completed  work  as  asked  by  the  defend- 
ants t>ecause  there  was  evidence  that  the 
work  was  delayed  by  reason  of  the  defend- 
antaf  failure  to  famish  material,  and  there 
was  no  evidence  of  the  reasonable  value  of 
the  services  rendered.  So  he  granted  a  new 
trial.  His  discretion  in  that  respect  cannot 
bediatorbed. 

in  In  view  of  the  evldoice  of  several  wit* 
nesses  besides  plaintiff's  to  the  effect  that 
the  hiring  was  by  the  season  for  $4,000,  and 
the  admission  of  the  defendants  to  the  same 
^ect  Iwth  orally  and  in  a  letter  to  the  state 
highway  commission,  the  defendants  certain- 
ly cannot  complain  because  the  court  granted 
them  another  opportunity  to  go  l>efore  a  Jury 
on  such  is8u& 

Order  affirmed. 


MARTIN  V.  ARMSTRONG. 
(Snprem*  Coort  of  'Vnaconsln.    Oct  18, 1921.) 

1.  Sales  «S342I— la  aetloa  for  fallnrs  to  far- 
aish  oattle  reftotratios  oartHloates,  Isatmetlag 
tkat  rfefraiast  was  to  cesMily  wlthla  reasoaa^ 
kie  time  hold  proper. 

In  buyer's  action  against  seller  of  cattle  for 
damages  for  failure  to  fnrnish  certificates  of 
registration  and  transfer  for  cattle,  where  the 
Jury  found  that  defendant  had  agreed  to  furnish 
the  same,  it  was  proper  to  instruct  that  it  was 
ineumbent  on  defendant  to  perform  within  a 
reasonable  time. 

2.  Salsa  «B»I72— Sailor  held  not  oxoosed  from 
faralshlag  rsglstratloo  oortlfloatea  la  roaaoo- 
aMo  tine. 

As  respects  seller's  liabili^  for  breach  of 
contract  by  failing  to  furnish  cattle  registra- 
tion certificates  within  reasonable  time,  the 
fact  that  the  registering  association  required 
SO  days  to  2  years  to  issue  such  papers  will  not 


relieve  the  seller,  where  he  took  no  active  steps 
to  secure  such  papers  within  reasonable  time. 

3.  Sales  «=34I8(3)— Damages  for  falling  to 
furnish  oattle  reglstratloa  oertlfloate  held 
dllTeraBce  between  market  value  of  oattle  with 
and  without  certiilpates. 

Becord  showing  pedigree  and  ownership  of 
cattie  is  a  material  element  in  establishing  mar- 
ket value,  and  in  buyer's  action  for  seller's 
breach  of  contract  by  falling  to  furnish  such 
certificate  witiiin  a  reasonable  time  the  meat- 
ore  of  damages  would  be  the  difference  in  mar- 
ket value  with  and  without  the  proper  regis- 
tration and  transfer  papers. 

4.  Sales  «=342l— Isatrnotioa  ob  duty  to  nIaU 
miza  loss  held  not  warranted  by  evMeaoa. 

In  an  action  against  seller  for  breach  by 
failing  to  furnish  cattie  registration  certificates 
within  a  reasonable  time,  an  instruction  as  to 
plaintiff's  duty  of  minimizing  the  damages  by  se- 
curing registration  and  transfer  papers  himself 
held  not  warranted  by  evidence. 

Appeal  from  Circuit  Court  Bock  County; 
George  Grimm,  Judge. 

Action  by  F.  L.  Martin  against  Wllmer 
Armstrong.  Verdict  and  Judgment  for  plain- 
tiff, and  the  defendant  appeals.    Affirmed. 

This  action  was  brought  in  the  circuit  conrt 
for  Jefferson  county  and  removed  to  the  cir- 
cuit court  for  Bock  county  to  recover  dam- 
ages for  the  alleged  failure  <^  the  defendant 
to  fumitih  oerttflcates  of  r^istratlon  and 
transfer  of  fonr  heifers  sold  by  the  defendant 
to  the  plaintiff  on  May  23,  191d. 

The  plaintiff  contends  that  the  defendant 
agreed  to  famish  with  the  four  head  of  pore 
bred  registered  cattle  at  the  time  of  delivery 
or  witiiln  a  reasonable  time  tltereaf  ter  proper 
and  authentic  registration  and  transfer  pa- 
pers; that  the  cattie  were  delivered  and  the 
plaintiff  immediately  paid  to  the  defendant 
the  price  agreed  upon ;  that  on  November  26, 

1919,  defendant  fumisiied  the  plaintiff  with 
one  registration  paper,  and  on  August  15, 

1920,  furnished  the  plaintiff  with  the  balance 
of  the  registration  papers,  but  neglected  and 
refused  to  deliver  transfer  papers  for  the 
foiu:  bead  of  pure  bred  registered  cattle  with 
proper  breeding  certificates,  which  are  re- 
quired by  the  Holsteln-Friesian  Association 
of  America  for  the  registration  of  the  off- 
spring of  such  cattie,  and  wholly  failed  and 
neglected  to  cause  the  registration  certificates 
to  be  transferred  of  record  to  the  plaintiff 
as  agreed  at  the  time  of  the  sale  of  the  cattle. 
Plaintiff  further  claims  that  the  four  cattie 
were  represented  to  be  young  and  exception- 
ally well  bred,  and  that  he  purchased  them 
for  the  special  purpose  of  reselling  them  as 
pure  bred  registered  Holstein  dairy  cattle; 
that  if  they  had  been  of  the  kind  and  quality 
represented,  and  if  the  proper  certificates  Of 
registration  had  tieen  famished  as  required 


4s»F»r  other  gmsb  8«e  ume  topic  and  KBy-NUMBSB  In  all  K«|r-Nuinb«r«4  Dlgwt*  and  iJtdexw 


Digitized  by 


Google 


682 


184  NOETHWESTEBN  RBPORTBB 


CWta. 


by  the  rules  of  the  National  Holsteln-Frie- 
slan  Association,  the  four  cattle  were  of  the 
then  actual  cash  value  of  not  less  than  $250 
for  each,  or  a  total  of  $1,000;  that  without 
the  proper  certificates  they  were  of  the  value 
of  only  $100  each;  and  that  he  thereby  was 
damaged  to  the  extent  of  $600.  The  plain- 
tiff further  claims  that  he  shipped  the  four 
head  of  cattle  to  Hutchinson,  Kan.,  and  kept 
them  on  a  place  where  he  had  a  herd  of  cat- 
tle partly  pure  bred  and  partly  grades ;  that 
be  had  no  means  of  identifying  the  cattle 
without  the  certiflcates  of  registration,  which 
in  the  case  of  Holstein  cattle  bear  a  diagram 
showing  the  black  and  white  markings  of 
sudi  cattle;  that  oa  August  28,  1919,  plain- 
tiff offered  the  said  cattle  at  public  auction 
and  warranted  the  delivery  of  the  certificates 
and  transfers;  that,  not  being  able  to  pro- 
duce the  certificates  and  transfers  at  the 
time  of  sale,  he  only  received  one-half  of 
their  actual  value  for  the  cattle ;  that  before 
the  date  of  the  sale  he  had  written  and  tele- 
graphed to  the  defendant  for  the  papers, 
which  defendant  neglected  to  produce,  and 
also  neglected  to  answer  the  plaintiff's  let- 
ters; that  afterwards  the  purchasers  at  the 
said  sale  refused  to  pay  for  the  same  because 
plaintiff  could  not  furnish  the  papers  and 
returned  the  same  to  plaintiff's  pranises; 
that  plaintiff  could  not  keep  the  cattle  sepa- 
rate without  great  expense  and  was  obliged 
to  sell  two  of  said  cattle  which  were  returned 
to  him  as  grade  cattle  at  $75  per  bead;  that 
the  remainlog  two  head  are  now  being  held 
by  the  purchasers  thereof  at  plaintiff's  ex- 
pense and  plaintiff  is  obligated  and  will  be 
Obliged  to  return  to  the  purchasers  the  money 
w;)ilcb  they  have  paid  therefor  and  the  ex.- 
pense  of  their  keep  for  a  year  and  a  half  and 
take  said  cattle  back. 

Defendant  answers  that  on  November  26, 
1919,  he  furnished  the  plaintiff  with  a  reg- 
istration certificate  for  one  of  the  cattle,  and 
on  August  15^  1920,  with  registration  certifi- 
cates fpr.the  other  three;  that  the  four  head 
of  cattle  were  represented  to  be  pure  bred 
cattle  of  registered  Holstein  breed,  as  in  fact 
they  were;  that  plaintiff  informed  defend- 
ant at  the  time  of  sale  that  he  intended  to 
■hip  the  cattle  to  bis  place  at  Hutchinson, 
Kan.,  where  he  intended  to  keep  them  for 
breeding  purposes  entirely  separate  from  the 
grade  cattle  he  also  bad,  and  that  in  order 
to  Identify  the  four  heads  of  cattle  he  caused 
tbe  same  to  be  permanently  marked;  that, 
aUboiigb  under  no  obligation  to  do  so,  de- 
fendant mads  every  reasonable  effort  to  se- 
cure the  registration  and  transfer  papers 
from  and  through  the  former  owner  of  the 
cattle  from  whom  the  defendant  had  pur- 
chased the  same,  and  also  through  the  Hol- 
Stein-FHesian  Association  of  America. 

The  'case  was  tried  before  tbe  court  and  a 


Jury.     Verdict  was  rendered  In  plaintiff's 
favor  In  the  sum  of  $237.50  and  Judgment 
was  entered  ttereon. 
Appeal  is  taken  from  this  Judgment. 

Charles  B.  Pierce,  of  JanesviUe,  Robert  C 
Bulkley,  of  Whitewater,  and  Jeffrie,  Monat, 
Oestreldi,  Avery  &  Wood,  of  JanesviUe^  for 
appellant 

Mlstele  &  Smith,  of  Jefferson,  for  respond- 
oit 

filBBEOEER,  a  J.,  (after  stathig  the  fbcts 
as  above).  It  is  contended  that  the  circuit 
conrt  misdirected  the  Jury  in  the  following 
particulars:  (1)  In  directing  the  Jury  that, 
if  they  found  upon  the  evidence  adduced 
that  the  defendant  at  the  time  of  the  sale 
of  the  cattle  agreed  to  furnish  plaintiff  prop- 
erly authenticated  registration  and  transfer 
papers  of  the  breeding  records  as  kept  by 
the  Holstein-Friesian  Association  of  America 
of  the  four  cattle  in  question,  the  defendant 
was  required  to  furnish  such  papers  within 
a  reasonable  length  of  time  after  such  sale 
under  all  of  the  facts  and  circumstances  of 
the  transacti<m,  and  in  omitting  to  instmck 
the  Jury  that  under  certain  specific  drctim- 
stances  such  papers  could  only  be  furnished 
by  the  defendant  with  plaintiff's  assistance; 
(2)  that  the  court  erroneously  instructed  the 
Jury  that  the  measure  of  damages  was  the 
difference  in  market  value  of  the  four  pure 
bred  cattle  with  such  registratlMi  and  trans* 
fer  papers  and  the  market  value  without  8a<^ 
papers;  and  (S)  that  the  court  erroneously 
omitted  to  Instruct  the  Jury  that  it  was  in- 
cumbent on  plaintiff  to  minimiae  the  al- 
leged damages  by  such  reasonable  means  as 
were  within  his  power,  and  that  upon  the 
evidence  of  the  case  plaintiff  could  have  rea- 
sonably obtained  these  registration  and  trans- 
fer papers  at  a  nominal  expense,  and  hence 
his  recovery  of  any  damages  could  not  exceed 
the  amount  of  such  expenditures. 

[1]  It  Is  evident  from  the  record  that  the 
Issue  whether  or  not  the  agreemrait  respect- 
ing the  furnishing  by  defendant  <^  the  reg* 
istnation  and  transfer  paptes  for  the  four 
pore  bred  cattle  was  entered  Into  by  the 
parties  at  the  time  defendant  sold  plaintiff 
the  cattle  was  properly  presented  for  trlaL 
The  evidence  on  the  subject  Is  in  conflict  and 
required  determination  of  this  question  by 
the  Jury.  Upon  this  issue  the  Jury  resolved 
the  oontroversy  in  plaintiff's  favor.  Under 
this  state  of  the  case,  did  the  court  property 
direct  the  Jury  that  the  deCoulant,  in  order 
to  comply  with  his  agreement  to  furnish  these 
papers,  wae|  requi.red  to  do  so  •within  a 
reasonabie  time  after  sncih  sale?  Since  the 
Jury  resolved  this  issue  in  plaintifTs  favor, 
it  follows  that  it  was  incumbent  on  defend- 
ant to  perform  the  contract  within  a  reascHt" 
able  time  thereafter,  in  the  light  of  the  facta 
and  circumstances  of  the  transaction. 
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[2]  It  la  dalmed  by  defendant  that  tbe 
evidence  shows  without  dispute  that  defend- 
ant was  itreTented  from  furnishing  these  pa- 
pen  becauee  the  B<dstein-Friealan  Assoda- 
tlon  In  the  usnal  course  of  Its  business  re- 
quired from  SO  days  to  2  years  to  issue  such 
papers.  An  examination  of  the  evidence 
shows,  however,  that  the  jury  was  warranted 
to  conclude  that  the  defendant  took  no  active 
steps  to  secure  sudi  papers  until  after  the 
plaintiff  had  held  a  sale  on  August  28,  1919. 
Evidently  the  Jury  found  that  d^endant  was 
apprised  of  the  fact  that  plaintiff  contem- 
plated holding  this  sale  wboi  the  cattle  were 
bought.  Under  these  circumstances  it  Is  plain 
that  defendant  did  not  live  up  to  his  agree- 
ment, and  that  the  court  property  submitted 
this  issue  to  the  Jury.  The  court  applied  the 
correct  rule  of  law  to  this  issue,  and  the 
Jury  was  not  misled  by  the  instruction. 

[3]  It  is  urged  that  the  court  erroneously 
Instructed  the  Juir  that,  if  plaintiff  is  en- 
titled to  recover,  his  damages  were  to  be 
measured  by  the  difference  in  the  maricet 
value  of  these  pure  bred  cattle  with  the  prop- 
er r^stratlon  and  transfer  papers  having 
been  furnished  and  the  market  value  without 
such  papers.  There  Is  evidence  tending  to 
show  that  the  want  of  such  papers  is  a 
factor  in  the  market  value  of  such  cattle. 
Bvidently  the  existence  of  a  complete  record 
showing  the  pedigree  and  ownership  of  such 
cattle  is  a  very  material  element  in  establish- 
ing their  martet  value.  Under  this  condi- 
tion, we  are  persuaded  that  the  court  sub- 
mttted  ttaa  ooirect  rule  of  damages  to  the 
Jury. 

[4]  But  it  is  argued  that  the  instmctlons 
on  this  queetimi  wholly  omit  to  inform  the 
Jury  that  It  was  plaintlfTs  duty  to  do  all  he 
reasonably  could  to  minimize  the  amount  of 
the  damages,  and  that  the  evidence  shows 
that  plaintiff  oould  readily  have  secured 
these  registration  and  transfer  papers  at  a 
cost  not  to  exceed  $15;  that  he  made  no  ef- 
fort in  this  respect,  and  his  damages  should 
have  been  limited  accordingly.  This  claim 
is  not  sustained  by  the  evidence.  The  reo- 
ordci  of  the  Holstein-Ftiesian  Association 
showed  that  the  cattle  in  auestion  were 
owned  by  one  O.  E,  Brenner,  Williamsport, 
Ind.,  who  had  sold  them  to  defendant.  But 
there  was  no  record  of  this  transfer  with  the 
association.  Tlie  claim  that  plaintiff  could 
have  procured  such  transfer  jfApeiB  under  the 
by-laws  of  the  association  (article  4,  i  42) 
is  not  correct.  As  stated  in  the  letter  of 
June  21, 1821,  of  the  association  to  the  plain- 
tiff: 

"la  order  to  do  this,  however,  it  is  neces- 
aaty  that  we  have  from  Mr.  Armstrong  proof  of 
fall  paymant  of  the  snimslB  in  the  form  of  a 
canceled  check,  or  sworn  statement,  and  as 
proof  of  delivery  we  must  have  from  you  dia- 


grams of  the  colors  and  markings  of  the  aol* 
mals  drawn  from  life." 

As  heretofore  indicated,  the  jury  found  the 
defendant  agreed  to  furnish  these  papers 
within  a  reasonable  time  after  May  23,  1019, 
the  date  the  plaintiff  bought  the 'cattle.  It 
appears  that  defendant  as  late  as  January 
21,  1^1,  had  not  compiled  with  the  require- 
ments of  the  association  to  make  a  record  Ot 
the  transfer  from  Brenner  to  himself ;  mani« 
festly  the  Jury  was  abnndantly  Justified  in 
finding  that  defendant  had  not  complied  with 
the  agreement  and  that  he  had  breached  tba 
contract  of  sale. 

It  necessarily  follows  that  he  was  liable 
In  damage  for  such  default.  It  is  considered 
that  the  circuit  court  committed  no  error  in 
submitting  the  Issues  to  the  Jury,  that  the 
verdict  is  sustained  by  the  evidence,  and 
that  the  court  properly  awarded  judgment  in 
plaintUTs  fkvor. 

The  Judgment  appealed  tram  is  affirmed. 


STATE  flK  r«l.  PLUNTZ  V.  .I0HN80N. 

(Supreme  Court  of  Wisconsin.    Oct.  18,  1821.) 

1.  Oflloers  4=»50— Is  absence  of  contrary  pro- 
vision, officer*  hold  office  until  successor  qual- 
ified. 

As  a  general  rule,  where  the  law  contains 
no  contrary  provision,  an  officer  ia  entitled  to 
hold  hia  ofSce  until  his  succeaaor  ia  elected  and 
qualified. 

2.  Sheriffs  aad  eonstables  «=3$— Whsrt  sberllT 
elected,  he  oaanot  bold  over. 

Const  art.  0,  |  4,  fixing  term  of  sheriff  at 
two  years,  and  the  statute  providing  that  such 
term  shall  begin  and  end  on  the  first  Monday 
in  January  in  each  odd-numbered  year,  a  sher- 
iff who  has  been  elected,  and  not  appointed  to 
fill  a  vacancy,  cannot  hold  over;  the  end  of 
the  term  neoesaanly  marking  the  termination 
of  his  office. 

3.  SherifTs  and  constables  ®=95— Appointment 
of  sherHf  to  fill  vacancy  Is  not  only  for  nn- 
sxpired  term,  but  antil  sneoss'sor  qualified. 

Under  Const  art  6,  {  4,  relating  to  ap- 
pointments to  fill  vacancies,  a  sheriff,  who  has 
been  appointed  to  fill  a  vacancy,  holds,  not  only 
for  the  unexpired  term,  but  also  until  a  succes- 
sor shall  be  elected  and  qnalified. 

4.  Sheriffs  and  constables  ®=»3 — Constitutional 
disqualification  for  office  begins  on  qualifica- 
tion of  successor  of  sheriff  appointed. 

Where  a  sheriff  has  been  appointed  to  fill 
a  vacancy,  he  holds  office  until  his  successor  has 
been  elected  and  qualified,  and  the  two-year 
term  of  diaqnalifitAition  for  h(riding  another 
term  prescribed  by  Const  art  fl,  §  4,  begina  to 
run  at  that  time,  and  not  at  the  time  of  the 
expiration  of  the  term  which  became  vacant. 


AsaFor  other  cases  %ge  same  topic  and  KEY-NUMBER  la  all  Ker-Numbered  Clgesu  and  Ina«xM 


Digitized  by 


Google 


684 


184  NOBTHWESTEBN  BBPOBTEB 


(Wis. 


6.  Courts  «s>l07  —  JMHoial  langaage  limited 
to  subject  eonsliterod. 
In  construing  legal  decisions,  jndidal  lan- 
guage should  always  be  limited  to  the  subject 
under  consideration. 

Appeal  from  Circait  Goort.  Banon  Ooun- 
tjr;  W.  B.  Foley,  Judge. 

Action  In  the  nature  of  quo  warranto, 
Mou^t  on  the  relation  of  Herman  Plunts, 
against  J.  H.  Johnson,  to  oust  him  from  office 
as  Sheriff.  X^m  an  order  sustaining  a  de- 
murrer to  the  answer,  defendant  appeals. 
Affirmed. 

Wylle  &  Sutherland,  of  Madison,  for  ap^ 
pellant 
Spencer  Haven,  of  Hudson,  for  respondent. 

OWBM,  J.    The  answer  alleges  thab~ 

"During  the  year  1917  defendant  was  appoint- 
ed to  the  office  of  sheriff  of  Barron  county  for 
the  unexpired  portion  of  the  term  commencing 
on  the  first  Monday  of  January,  1917.  By  Tir- 
tne  of  such  appointment,  and  while  holding  the 
said  office  for  the  unexpired  portion  of  the 
said  term  and  until  his  successor  for  the  term 
commencing  on  the  first  Monday  of  January, 
1919,  should  qualify,  defendant  performed  the 
duties  of  sheriff  of  Barron  county  until  the 
month  of  July,  1920,  when  his  successor  for 
the  term  commencing  on  the  first  Monday  of 
January,  1919,  qualified.  Defendant  receired 
a  majority  of  the  votes  cast  at  the  general  elec- 
tion in  November,  1920,  for  the  office  of  sher- 
iff of  Barron  county  for  the  term  commencing 
on  the  first  Monday  of  January,  1921,  and  duly 
qualified  for  the  said  office  for  the  said  term, 
and  now  holds  the  same  by  virtue  of  such  elec- 
tion and  qualification.'' 

The  averment  that  the  defendant  during 
the  year  1917  was  appointed  to  Uie  office  of 
sheriff  of  Barron  county  for  the  term  ending 
on  the  first  Monday  in  January,  1919,  and 
that  he  continued  to  act  as  such  sheriff  un- 
til July,  1920,  at  which  time  his  successor 
qualified,  will  be  noted.  If  any  curiosity 
should  arise  concerning  the  extraordinary 
length  of  time  Intervening  between  the  1st 
day  of  January,  1919,  and  the  time  whoi 
his  successor  qualified,  the  occasion  thereof 
will  be  explained  by  a  reference  to  the  case 
of  State  ex  reL  Knutson  v.  Johnson,  171 
Wis.  621, 177  N.  W.  899.  The  facts  are  that 
Johnson  was  elected  to  succeed  himself  as 
sheriff  for  the  term  beginning  on  the  first 
Mmday  In  January,  1919,  and  after  the  de- 
cision of  this  court  holding  him  ineligible 
to  sudi  election,  by  reason  of  which  a  va- 
cancy existed  in  the  office,  an  appointment 
to  fill  the  vacancy  was  made  in  July,  1920. 
Such  appointee  was  the  successor  who  quali- 
fied in  July,  1920.  This  recital  in  no  manner 
affects  the  legal  effect  of  the  answer.  That 
document  sets  forth  the  situation  with  legal 
deflniteness,  but  with  a  barrenness  calcu- 
lated to  excite  curiosity,  which  we  feel  the 
above  statement  may  satisfy. 


The  question  presented  Is  whether  the  de- 
fendant, having  served  under  his  appoint- 
ment, made  during  the  year  1917,  untU  July, 

1920,  was  eligible  to  election  for  the  term 
commencing  cm  the  first  Monday  of  January, 

1921.  Sectton  4  of  arttda  S  of  the  Graistita- 
tion  provides  that — 

"Sheriffs  shall  hold  no  other  office,  and  be 
ineligible  for  two  years  next  sncceedinc  the 
termination  of  their  offices." 

If  we  fix  the  date  upon  which  the  defend- 
ant's office  terminated,  it  can  be  determined 
whether  he  was  eligible  for  dection  to  the 
office  for  the  term  beginning  on  the  flnt 
Monday  of  January,  1921,  by  a  simple  math- 
ematical calculation. 

It  Is  the  defendant's  contention  that  bis 
office  terminated  on  the  first  Monday  in 
January,  1919.  If  he  had  been  elected  to  the 
office,  such  would  have  been  the  case  The' 
section  of  the .  Constitution  already  alluded 
to  provides  that  sheriffs  and  other  county 
officers  shall  be  chosen  by  the  electors  of  the 
respective  counties  once  In  every  two  years. 
This  plainly  fixes  the  term  of  county  offi- 
cers at  two  years.  The  Oonstitutlon  makes 
no  provision  as  to  when  such  terms  shall 
begin'  and  end,  and  consequently  the  statute 
has  provided  that  they  shall  begin  and  end 
on  the  first  Monday  in  January  in  each  odd- 
numbered  year.  The  constitutional  provi- 
sion under  consideration  does  not  provide 
that  those  elected  to  the  office  of  sheriff 
shall  hold  over  until  their  successors  axe 
elected  and  qnallfled. 

[1]  The  general  trood  of  Judicial  declshms 
in  this  country  is  to  the  effect  that,  where 
the  written  law  contains  no  provision,  either 
express  or  implied,  to  the  contrary,  an  offi- 
cer la  entitled  to  hold  his  office  until  his 
successor  Is  elected  and  qnallfled.  While 
the  constitutional  provision  nnder  consider- 
ation provides  that  sheriffs  and  other  coun- 
ty officers  shall  be  elected  for  two  years, 
and  Is  silent  as  to  their  holding  over  ontU 
their  successors  are  elected  and  qnallfled,  it 
is  also  provided  in  the  same  secticm  that — 

"All  vaeaadea  shall  be  filled  by  appointment, 
and  the  person  appointed  to  fill  a  vacancy  ahaU 
hold  only  for  the  unexpired  portion  of  the 
term  to  which  he  shall  be  appointed  imd  until 
hit  tuccetaor  thall  i«  elected  and  qmalified." 

m  In  view  of  the  erpress  provlsicm  that 
those  appointed  to  fill  a  vacancy  shall  hold 
until  a  successor  shall  be  elected  and  quali- 
fied, the  conclusion  Is  Irresistible  that  such 
was  not  the  intention  with  reference  to  those 
who  are  dected.  This  conduslm  is  stroigth- 
ened,  so  far  as  it  applies  to  the  office  of 
sheriff,  by  the  provision  that  sheriffs  Bbm3X 
be  "ineligible  for  two  years  next  sncceedinc 
the  termination  of  their  offices."  So  far  as 
the  office  of  sheriff  Is  concerned,  at  leasts 
the  c«»stltiiti<»al   purpose  seems  to   have 
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been  to  constitute  an  elective  term  of  two 
yeara  and  no  more.  Such  being  tbe  term 
fixed  by  the  Constitution,  lb  may  not  be  en- 
larged by  legislative  enactment,  an  effect 
ascribed  by  appellant's  counsel  to  Section 
59.12,  Stats.  So  we  come  to  the  conclusion 
that,  if  the  defendant  bad  originally  come 
into  the  ofllce  by  an  election,  his  office 
would  hare  terminated  on  the  first  Monday 
in  January,  1919.  That  was  tbe  end  of  the 
term  as  fixed  by  statutory  enactment  sup- 
plementing the  constitutional  provision  upon 
the  subject.  As  one  who  is  elected  to  the 
office  of  sheriff  does  not  hold  over,  the  end 
of  the  term  for  which  he  is  elected  neces* 
sarily  marks  tbe  termination  of  his  ofllce. 

[3,4]  But,  as  we  have  seen,  the  Constitu- 
tion provides  differently  with  reference  to 
appointments  to  fill  vacancies  in  the  office 
at  sheriff,  if  not  all  otbor  county  offices. 
In  such  cases  the  appointment  is  not 'only 
for  the  unexpired  portion  of  the  term,  but 
until  a  successor  shall  be  elected  and  quali- 
fied. The  term  for  whlA  Johnson  was  orig- 
inally appointed,  therefore,  did  not  neces- 
sarily end  on  the  first  Monday  of  January, 
1919.  He  was  appointed  to  hold  until  that 
time  and  until  such  further  time  as  his  suo 
oesaor  shall  be  elected  and  qualified.  He 
himself  was  elected  as  his  successor.  He 
was  ineligible  for  the  office,  and,  while  he 
pretended  to  qualify  and  act  under  saA 
election  such  election  furnished  him  no  title 
thereto.  He  did  have  a  good  title  to  the  office 
by  reason  of  his  appointment,  whidi  continu- 
ed him  in  office  until  an  eligible  successor 
should  be  ^ected  or  appointed  and  should 
qualify  therefor.  This  did  not  occur  until 
July,  1920.  His  office,  therefore^  did  not  ter- 
minate until  July,  1920,  at  whidi  time  his  in- 
eUgibiUty  attached,  disqualifying  bim  from 
holding  the  office  for  two  years  thereafter. 
It  follows  that  he  is  not  eligible  to  hold  the 
office  for  the  term  beginning  on  the  first 
Monday  of  January,  1921,  and  that  the  de- 
murrer to  the  answer  was  prop^ly  sus- 
tained. 

[S]  Attorneys  for  appellant  stress  tbe  fol- 
lowing language  uaed  In  the  opinion  In  State 
ex  reL  Knutson  v.  JohnscMi,  171  Wis.  624, 
177  N.  W.  900: 

"By  such  appointment  it  becomes  the  ap- 
pointee's offiee,  and  tbe  expiration  of  the  tWo- 
year  period  succeeding  the  election  of  the  pred- 
ecessor is  as  much  the  termination  of  the  ap- 
pointee's office  as  it  would  have  been  of  the  offi- 
cial elected  bad  he  continued  therein.  No  other 
term  than  such  particular  two-year  term  is  rec- 
ognized in  the  Constitution.  It  is  the  one  and 
same  term  no  matter  who  the  incumbent." 

H'roia  this  it  Is  argued  that  appellant's 
term  of  office  under  and  by  virtue  of  the 
appointment  terminated  on  the  first  Mcmday 
of  January,  1919,  and,  upon  a  superficial 
ccmslderation,  there  may  appear  to  be  a  con- 
flict between  tbe  language  quoted  and  the 
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statements  herein  made.  But  it  should  be 
remembered  that  Judicial  language  should 
always  be  limited  to  the  subject  under  con- 
sideration. The  question  there  was  when 
the  term — that  is,  the  fixed  term — ^for  which 
the  defendant  was  originally  appointed  end- 
ed. The  fixed  term  for  which  he  was  ap- 
pointed ended  the  first  Monday  in  January, 
1919.  Until  that  time  he  had  an  absolute 
right  to  the  office,  the  same  as  though  he 
had  originally  been  elected  thereto.  Al- 
though, as  held  in  that  opinion,  he  legally 
held  over,  there  was  nevertheless  a  vacancy 
in  the  office,  and  his  title  thereto  after  tbe 
expiration  of  the  fixed  and  definite  term  was 
defeasible,  and  subject  to  be  terminated 
when(ever  an  eligible  and  lawfully  elected 
or  appointed  successor  should  qualify  there- 
for. His  appointment  was  really  for  two 
periods  of  time;  one  was  to  cover  the  un- 
expired portion  of  the  fixed  term,  and  the 
other  for  audi  time  thereafter  as  might 
elapse  before  an  eligible  successor  should 
qualify  for  tbe  office.  The  first  period  was 
fixed  and  definite.  The  latter  period  was 
indefinite  and  uncertain.  While  he  held  the 
office  for  more  than  18  monUis  after  tbe 
expiration  of  the  fixed  term  under  and  pur- 
suant to  his  appointment,  he  was  tderely 
filling  a  vacancy  In  the  office  until  some 
eligible  person  qualified  therefor.  While  the 
original  term  for  whidi  he  waa  appointed 
expired  on  the  first  Monday  In  January, 
1919,  his  office  did  not  terminate  until  tbe 
month  of  July,  1020,  and  his  ineligibility 
did  not  attach  until  that  time. 
Order  affirmed. 


STATE  ex   rel.  JARMAN   v.  ROOT  at  al„ 
Tows  Ssp'rs. 

(Supreme  Court  of  Wisconsin.    Oct  18>  192L) 

1.  Highways  «=s>68-^vldeae»  set  to  warraat 
finding  that  highway  exteaded  beyond  fanoe 
alleged  to  obatruot  H. 

Kvidence  that  a  highway  was  laid  out  in 
1862  as  four  rods  wide  along  a  section  line,  but 
that  tbe  two  rods  west  of  the  section  line  had 
never  been  used  as  a  highway,  or  damages 
awarded  to  the  owners  on  that  side,  who  had 
continued  to  use  the  land  to  such  line,  and  that 
the  two  rods  on  the  east  side  had  been  con- 
tinuously used  as  a  road,  and  damages  awarded 
to  the  owners,  with  other  evidence,  held  to 
warrant  finding  that  tbe  highway  did  not  le- 
gally extend  beyond  the  west  fence,  and  to  re- 
but any  presumption  of  an  award  or  release  or 
dedication. 

2.  Highways  4s>68— Preof  or  presumption  of 
an  award,  or  rslease^  or  dedication,  nooessary 
to  show  highway. 

To  constitute  a  lawfully  laid  out  highway, 
there  must  be  proof,  or  a  presumption,  that 
damages  have  been  awarded,  or  a  release  ob- 
tained, or  a  dedication  made. 
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Appeal  from  Circuit  Court,  Green  County; 
George  Grimm,  Judge. 

Application  by  the  State,  on  tbie  relation 
of  John  Jarman,  for  a  writ  of  mandamus 
against  P.  H.  Soot  and  others,  Superrlsora 
of  the  Town  of  Brooklyn,  to  compel  defend- 
ants to  Institute  proceedings  for  removal  of 
a  fence  as  an  obstruction  of  a  highway. 
IProm  a  Judgment  refusing  the  writ,  relator 
appeals.    Affirmed. 

The  court  found  as  facts  that  the  highway 
in  question  running  south  from  the  center  of 
section  21  was  laid  out  in  1862  four  rods 
wide ;  that  only  the  east  two  rods  were  ever 
opened  up  or  traveled;  that  a  fence  In  sub- 
stantially the  same  place  it  now  occupies 
has  been  maintained  north  and  south  on  or 
near  the  quarter  line  of  the  section,  prevent- 
ing travel  on  the  west  two  rods  of  the  road 
as  described  In  the  order  laying  out  the  high- 
way;  and  that  there  is  no  record  of  any 
damages  to  the  owners  of  land  lying  west  of 
the  quarter  line  of  section  21,  and  such  own- 
ers have  continuousiy  claimed  and  exercised 
the  right  to  use  as  farm  land  the  west  two 
rods  of  the  highway  as  laid  out,  and  have 
maintained  a  fence  on  the  east  side  of  said 
two-tod  strip  since  the  road  was' laid  out. 
The  court  found  as  conclusions  of  law: 

"(1)  That  the  highway  mentioned  in  the  re- 
lator's petition  has  do  legal  existence  westerly 
of  the  fence  now  existing  and  standing  sub- 
stantially on  the  north  and  south  quarter  line 
of  said  section  21  and  for  a  distance!  of  80 
rods  south  from  the  center  of  said  section. 

"(2)  That  tlie  supervisors  of  the  said  town 
of  Brooklyn  properly  exerdsed  their  discretion- 
ary power  in  refuising  to  proceed  to  enforce  the 
removal  of  the  fence  complained  of  in  the  re- 
lator's petition,  in  view  of  the  attitude  of  the 
owner  of  said  fence  and  of  the  land  immediate- 
ly to  the  west  thereof,  and  in  view  of  the  fact 
that  such  action  would  involve  them  in  uncer- 
tain litigation  at  best. 

"(3)  That  the  defendants  are  entitled  to 
judgment  denying  the  peremptory  writ  of  man- 
damus, dismissing  this  action  and  for  their 
costs  and  disbursements  against  the  relator." 

From  a  Judgment  entered  accordingly,  the 
relator  appealed. 

H.  N.  B.  Caradlne,  of  Monroe,  Mablon  H. 
Caradine,  of  Brodhead,  and  John  L.  Sherron, 
of  Monroe,  for  appellant. 

W.  H.  McGrath,  of  Monroe,  and  Jettris, 
Mount,  Oestreich,  Avery  &  Wood,  of  Janes- 
Tilie^  for  respondents. 

VINJB,  J.  (after  stating  the  tacts  as 
above).  It  is  not  clear  from  the  amended 
petition  whether  the  action  is  one  to  compel 
the  supervisors  to  remove  the  fence  as  an 
encroaclunent  or  one  to  compd  them  to  In- 


stitute proceedings  under  section  1830  et  seq., 
Stats.  1019,  for  its  removal.  We  sliall  con- 
strue it,  however,  to  be  the  latter. 

[1]  The  trial  court  found  there  Is  no  rec- 
ord of  an  award  of  damages  to  the  owners 
of  the  west  two-rod  strip  of  the  highway  as 
laid  out,  though  there  is  evidence  that  other 
owners  were  awarded  damages.  Such  a 
state  of  the  record,  in  connection  with  the 
facts  shown  by  the  evidence,  to  the  effect 
that  there  is  no  proof  that  the  west  two-rod 
strip  was  ever  opened  up  as  a  part  of  the 
highway,  that  there  is  no  proof  that  the 
fence  had  ever  occupied  a  substantially'  dif- 
ferent place  than  the  one  It  is  shown  to  have 
occupied  since  1865,  namely,  on  or  near  the 
north  and  south  quarter  line  of  the  section, 
and  that  the  owners  have  continuously  since 
said  date  used  the  two-rod  strip  as  a  part 
of  their  farm,  and  have  claimed  the  right  so 
to  do,  rebuts  any  presumption  that  might 
arise  from  the  lapse  of  time  that  damages 
had  in  fact  been  awarded  or  a  release  ob- 
tained. The  witness  W.  B.  Patterson,  68 
years  of  age,  testified  in  1020  that  his  memo- 
ry of  the  road  and  fence  extended  bade  56 
years,  and  that  the  fence  on  the  west  was 
an  old  fence  wlien  he  first  knew  it  in  1865; 
that  it  had  brush  and  shrubs  of  considerable 
sice  growing  close  up  to  it,  like  old  rail  fences 
usually  have. 

The  trial  court,  therefore,  was  jnstifled  in 
finding  that  the  two-rod  strip  had  never  been 
opened  up  as  a  highway,  and  that  no  dam- 
ages had  been  awarded  to  the  owners  of  sacb 
strip,  or  a  release  or  dedication  made.  We 
thus  have  tills  situation:  No  proof  of  the 
two-rod  strip  ever  having  Yte&i  opened  up  as 
a  highway,  or  that  damages  to  its  owners 
were  awarded,  but  positive  proof  that  for 
the  last  60  years  there  has  been  a  fence  on 
the  west  side  of  the  strip,  and  that  such  strip, 
for  that  length  of  time,  at  least,  has  been 
used  as  farm  land  under  a  claim  of  right 
by  its  owners  to  so  use  it.  From  such  facts 
no  other  comclnsion  can  legitimately  be 
reached  than  that  the  two-rod  strip  never 
was  and  Is  not  now  a  part  of  the  highway, 
and  that  the  f«ice  sought  to  he  removed  is 
not  an  encroachment  upon  the  existing  hi^- 
way. 

[2]  To  constltate  a  lawfully  laid  out  high- 
way there  must  be  proof,  or  a  presumption, 
that  damages  have  been  awarded,  or  a  release 
obtained,  or  a  dedication  made.  Dolphin  v. 
Pedley,  27  Wis.  469;  McKee  v.  Hull,  69  Wla 
657,  35  N.  W.  49.  Here  we  have  no  proof  of 
an  award  of  damages,  and  the  facts  as  to 
user  of  the  two-rod  strip  and  location  of  the 
west  fence  rebut  the  presumption  of  an 
award  or  release  or  dedication. 

Judgment  affirmed. 


Digitized  by 


Google 


Wla) 


HOGAN  V.  CITY  OF  BELOiT. 

(Supreme  Conrt  of  Wisconsin.    Oct  18,  1921.) 

1.  MaaMpiy  eorporatlons  «=98l 2(2)— Notice 
of  Injury  from  defective  hlehway  Is  eesen* 
tial. 

Riglit  of  action  against  a  municipal  corpora- 
tion for  injuries  from  defect  in  street  being 
purely  statutory,  conditions  imposed  are  preced- 
ent to  right  of  action,  and  failare  to  give  no- 
tice required  is  fataL 

2.  ManMpal  corporations  «=>8I6(5)  —  Osm- 
plaint  for  injury  from  defeetive  street  nast 
allege  olvlng  aotleak 

Failnre  of  complaint  against  a  city  for  in- 
jury from  defective  street  to  allege  giving  re- 
quired notice  of  the  injury  is  fatal  on  demurrer. 


3.  Pleading  «=S92 14(4)— Demurrer  dees  not  ad- 
mit conolusions  alleged  from  facts  pleaded. 

Wliere  a  complaint  against  a  city  set  forth 
in  htec  verba  the  notice  given,  allegations  as 
to  its  nature  or  contents  would  have  been  im- 
material on  demurrer  to  the  complaint,  as  any 
conclusions  from  tlie  facts  alleged  are  not  ad- 
mitted. 

4.  Municipal  oorporetlons  «=>8I2(«)— Notloe 
to  city  of  Injury  from  defect  in  street  held 
Insuffioient. 

A  notice  to  a  dty  that  plaintiff  on  a  stated 
date  and  street  caught  her  foot  on  an  obstruc- 
tion and  fell,  breaking  her  wrist,  that  a  doctor 
bad  set  it,  and  "will  advise  you  later  as  to  ex- 
pense," signed  by  plaintiff's  son,  did  not  state 
"that  satisfaction  therefor  is  claimed  of  such 
dty,"  as  required  by  St.  1M.9,  i  1339,  and  was 
insufficient. 

5.  Munlelpal  oorporatlona  «=38 1 2(6)— Notice 
which  would  enable  eity  to  ascertain  facts  by 
Inveatigation  held  Insufficient 

A  notice  to  a  dty  of  claim  for  injuries 
from  defect  in  street  which  did  not  state  facts 
required  by  St  1919,  |  1339,  could  not  be  re- 
garded as  snfSdent  on  the  ground  that  such 
notice  was  given  as  would  enable  the  dty  by 
investigation  to  discover  the  facts. 

6.  Mttiilclpalcerporatlons«=»8l2(6)— Defect  In 
■otioe  of  claim  for  injury  held  not  an  Inaocu* 
racy  to  be  disregarded. 

Faflnre  of  a  notice  of  a  daim  for  injury 
from  defect  in  street  to  state  that  satisfaction 
therefor  was  claimed  from  the  city  was  not  an 
inaccuracy  as  to  time,  place,  defect  or  repairs 
to  be  disregarded  under  the  proviso  of  St  1919, 
{  1339,  relating  to  notice. 

7.  Estoppel  «s>62(5)— CHy  not  estopped  from 
aMorting  Insoffloiency  of  daim  for  injuries 
to  pedestrian  because  drawn  by  dty  engineer. 

There  was  no  waiver  by  or  estoppel  of  a 
city  as  to  the  suffidency  of  a  notice  of  daim 
for  injury  to  a  pedestrian  from  a  defect  in 
street  because  the  daim  was  drawn  by  the  city 
engineer  at  the  instance  of  daimant's  son;  such 
act  not  being  in  perf  ormonce  of  any  duty  owing 
to  the  tity. 
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8.  Appeal  and  error  «=»  1 170(1)— Notice  to  dty 
of  Injury  not  a  "pleading"  or  "proceeding" 
within  curative  statute. 

The  notice  required  to  be  given  a  dty  of 
claim  for  injuries  from  defect  in  street  by  St 
1919,  i  1339,  is  not  a  pleading  or  proceeding 
in  an  action  within  section  2829,  authorizing 
disregard  of  error  therein  not  affecting  substan- 
tial rights;  the  notice  being  a  condition  preced- 
ent to  the  action. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Pleading; 
Procee^ng.J 

9.  Municipal  oorporatlona  <g=38l2(2)— No  com- 
mon-law liability  for  negligence  In  repairing 
street  exists  dispensing  with  neoessity  of 
statutory  notloe  of  injury. 

A  dty  in  repairing  a  street  acts  In  a  gov- 
ernmental capacity,  and  there  is  no  common- 
law  liability  for  negligence,  as  in  case  of  active 
independent  negligence  or  trespass,  which  might 
dispense  with  the  notice  of  daim  for  injuriea 
from  negligent  conduct  in  siaiung  the  repairs 
required  by  St  1919.  i  1339. 


Appeal  from  Qrcnlt  Court,  Eoek  County; 
Bon.  George  Grimm,  Judge.  ' 

Action  by  Nellie  Hogan  against  the  City 
of  Belolt.  From  an  order  overruling  demur- 
rer to  the  complaint  the  City  appeals.  Be- 
versed,  with  directions  to  sustain  demurrer. 

B,  A.  Edgar,  of  Beloit  for  appellant 
Michael  Levin  and  Julius  B.  Kiefer,  both 

of  Milwaukee  (H.  W.  Adams,  of  Beloit,  of 

counsel),  for  respondent. 

JONES,  J.  The  c(»nplalnt  alleges  that  the 
plaintiff,  on  or  about  the  night  of  October  18, 
1919,  while  walking  along  the  sidewalk  of 
a  well-traveled  street,  stmmbled  and  fell  over 
a  barrier  several  Inches  high,  which  the  de- 
fendant dty  of  BeliAt  had  placed  there  to 
protect  some  freshly  laid  concrete,  and  the 
presence  of  which  bad  not  been  shown  by 
lanterns  at  other  guarda  The  amount  ot 
damages  claimed  was  $10,900.  The  other 
parts  of  the  complaint  which  ralae  the  4ue»< 
tions  necessary  for  consideratioD  are  aa  fol- 
lows: 

"That  on  the  21st  day  of  October,  1919,  and 
within  16  days  after  the  happening  of  said  in- 
jury above  aUeged,  plaintiff  caused  to  be  given 
and  served  upon  the  defendant  through  its  city 
engineer,  who  is  also  chairman  of  the  board  of 
public  works,  in  charge  of  said  street  and  side- 
walk and  work,  and  also  by  causing  the  same  to 
be  given  to  each  member  of  the  council,  and 
the  mayor,  and  having  the  same  delivered  to  the 
city  clerk  on  said  date,  and  read  by  the  said 
dty  derk  in  presence  of  each  alderman  and 
the  mayor,  a  notice,  in  writing,  stating  therein 
the  place  where  such  damage  occurred,  sub- 
stantially as  above  alleged,  and  describing,  gen- 
erally, the  insuffidency  and  want  of  repair 
which  occasioned  the  injury  above  alleged,  the 
injury  received  by  the  plaintiff,  and  that  satis- 
faction therefor  was  daimed  by  her,  a  copy  of 
which  notice  is  bareto  attached,  marked  'Ezhil>- 
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it  A,'  and  made  a  part  of  this  complaint;  tbat 
said  notice  was  drawn  up  at  the  instance  and 
request  of  plaintiff  by  the  said  dty  engineer  of 
the  dty  on  said  date,  to  whom  was  given  all 
the  facts  in  detail,  with  reference  to  said  in- 
jury, and  said  notice  was  drawn  by  him,  and 
that  the  dty  engineer  informed  the  plaintiff, 
through  her  agents,  that  said  notice  would  be 
sufSdent,  and  at  once  caused  the  same  to  be 
deUvered  to  the  proper  city  offidals,  who  had 
the  same  read  at  the  council  meeting  on  said 
night" 

The  notice  annexed  to  the  complaint  was 
aa  follows: 

"Mrs.  NeUie  Hogan,  aged  60,  227%  B.  Middle, 
on  Sat  Oct  18,  1819,  walking  on  west  side  of 
Fourth  at  Merrill,  caught  her  foot  on  a  2-incb 
plank  laid  across  walk  and  fell,  breaking  bone  in 
left  wrist  Dr.  Anderson  set  bone.  Will  advise 
you  later  aa  to  expense.  Olaf  Hogan,  2Zt^ 
B.  Middle." 

Olaf  Hogan  was  the  son  of  the  plaintiff, 
and  the  writing  was  drawn  at  his  request  by 
the  city  engineer,  who  caused  It  to  be  de- 
livered to  the  mayor. 

The  defendant  demurred,  and  in  support  of 
the  demurrer  argued  that  the  notice  was  not 
within  section  1339.  of  the  Statutes,  which 
provides,  in  part  tliat  the  notice  shall  be 
"signed  by  the  party,  bis  agent  or  attorney," 
and  that  it  shall  state  "that  satisfaction 
therefor  is  dalmed  of  such  •  •  •  dty. 
*    •    *» 

Counsel  for  the  plalntUT  contends  that  there 
has  been  a  substantial  compliance  with  the 
purpose  of  the  statute.  Be  also  claims  that 
irrespective  of  the  statnte  he  has  a  cause  of 
action,  since  the  dty  undertook  the  repair 
of  the  sidewalk  and  negligently  left  an  ob- 
struction, and  as  a  result  of  such  negligence 
the  plaintiff  sustained  the  injnry  alleged. 

[1,2]  At  common  law  travelers  had  no 
cause  of  action  for  injuries  canaed  by  in- 
saSldency  or  want  of  repair  of  hlgbways. 
The  right  to  maintain  such  actions  is  purely 
statutory.  In  granting  the  right  the  Legis- 
lature may  Impose  such  conditions  as  it  may 
see  fit  and  a  substantial  compliance  with 
those  conditions  Is  a  condition  precedent  to 
recovery.  This  Is  a  rule  often  declared  by 
this  court,  from  which  the  other  nile  follows 
tbat  If  the  complaint  fails  to  state  such  com- 
pliance it  is  demurrable.  Since  one  of  the 
conditions  Imposed  by  the  statnte  conferring 
the  right  is  that  a  written  notice  be  given, 
Qie  failure  to  allege  such  notice  is  a  fatal 
defect.  McKeague  v.  Green  Bay,  106  Wis. 
577,  82  N.  W.  708 ;  Benware  v.  Pine  VaUey,  53 
Wis.  627,  10  N.  W.  695 ;  Wentworth  v.  Sum- 
mit, 60  Wis.  281,  19  N.  W.  97;  OanlelB  v.  Ra- 
dne,  98  Wis.  649,  74  N.  W.  553. 

[S]  In  this  Instance  the  notice  of  the  In- 
jury is  set  forth  In  hiec  verba,  and  allega- 
tloDS  In  the  complaint  describing  its  contents 
or  nature  would  be  immaterial. 

"A  demurrer  does  not  confess  or  admit  a  con- 
ehtsion  of  law  deduced  by  either  party  from 


the  facta  pleaded;  neitlier  does  It  admit  any 
constmction  placed  by  him  on  any  instrument 
pleaded  and  set  forth  in  the  complaint  or  (acts 
impossible  in  law."    21  Ruling  Case  Law,  506. 

One  important  condition  Imposed  by  the 
statute  is  fliat  the  notice  must  show  tbat  sat- 
isfaction for  the  injury  is  claimed  of  the 
municipality.  Numerous  dedsions  of  this 
court  have  held  the  obvious  rule  tbat  this 
is  an  essential  requirement  of  the  statute. 
[4]  One  of  the  questions  presaited  Is 
whether  the  written  notice  given  In  this  case 
satisfies  this  clause  of  tbe  statute.  Plainly 
there  is  no  express  statement  that  satisfac- 
tion will  be  claimed  by  Nellie  Hogan  or  any 
one  else.  Information  la  given  of  tbe  time 
and  place  of  an  acddent,  of  an  Injury  and 
attendance  by  a  phyridan.  Dr.  Anderson,  and 
the  statement  Is  added,  '^111  advise  yon 
later  as  to  expense."  The  notice  is  addressed 
to  no  one.  It  Is  not  signed  by  the  person  In- 
jured or  by  any  one  described  as  her  agent 
or  attorney.  It  Is  true  that  the  dty  antbori- 
ties  might  bave  indulged  in  speculaticm  or 
drawn  the  inference  that  Olaf  Hogan  was 
tbe  agent  of  Mrs.  Hogan,  and  that  she  in- 
tended to  file  a  claim  against  the  dty,  bat 
there  Is  certainly  no  dalm  for  satisfaction 
for  the  Injury.  Construed  most  favorably  for 
the  plalntltr,  It  is  only  a  notice  that  a  sped- 
fled  injury  had  happened  to  her  In  the  dty 
on  a  sidewalk  which  was  defective;  tbat  she 
had  had  medical  attendance;  and  tbat  she 
would  in  the  future  give  information  as  to 
expense.  While  this  Informed  the  dty  officials 
of  the  acddent  and  injury,  it  fell  far  abort  of 
notice  that  Nellie  Hogan  intended  to  bring 
suit  against  the  dty  for  $10,000,  or  any  otb- 
er  amount,  unless  compensated. 

There  is  a  very  material  difference  between 
a  casual  notice  in  writing  tbat  an  Injury 
has  been  sustained  by  reason  of  a  defective 
street  and  that  expense  has  been  incurred 
or  will  be  Incurred  and  a  notice  which  makes 
a  claim  that  satisfaction  is  demanded.  In 
the  former  case  the  vital  part  of  the  statu- 
tory requirement  la  omitted.  In  tbe  latter 
case  the  ofBdals  of  tbe  dty  are  put  npon 
notice,  not  only  that  there  Is  a  defective 
street  but  that  a  dalm  Is  asserted  wblcfa 
may  result  in  heavy  loss  to  tbe  dty. 

[t]  It  is  argued  by  conned  fbr  plaintiff  fbat 
such  notice  was  given  to  the  dty  tbat  Its 
ofDcers  could  by  investigation  bave  ascertain- 
ed all  the  facts.  But  it  is  not  the  only  pur- 
pose of  the  statute  to,  bring  notice  to  the 
munidpality  that  an  injury  has  happened 
on  a  defective  highway  at  a  given  time  and 
place.  Tbls  was  illustrated  In  tbe  case  of 
McKeague  v.  Green  Bay,  106  Wis.  677,  82 
N.  W.  708.  In  tbat  case  a  formal  notloe  in 
due  form  was  given  by  a  wlfa  The  actkm 
for  the  Injury  was  brought  by  her  husband 
and  it  was  held  that  the  notice  did  not  satis- 
fy the  statute,  because  not  given  by  the  plain- 
tiff himself,  dnlmlng  satisfaction  for  tbe  la- 
Jury, 
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Other  cases  holding  that  there  must  be  a 
jubatantlal  compliance  with  the  statute  are: 
Weber  v.  Greenfield,  74  Wis.  234,  42  N.  W. 
101;  Sowle  v.  Tomah,  81  Wis.  340,  51  N.  W. 
671 ;  Daniels  T.  Radne,  96  Wis.  649,  74  N.  W. 
653;  Benson  v.  Madison,  101  Wis.  312,  77 
N.  W.  leL 

[6]  It  Is  argrued  by  counsel  for  plaintiff  that 
they  are  aided  by  the  proviBlon  in  the  statute 
that: 

"No  notice  (iven  hereunder  shall  be  deemed 
insufficient  or  invalid  solely  because  of  any 
inaccuracy  or  failure  therein  in  stating  the 
time,  describing  the  place,  or  the  insufficiency 
or  want  of  repairs  which  caused  the  damage  for 
which  satisfaction  is  claimed,  provided  it  shall 
appear  there  was  no  intention  on  the  part  of 
the  person  giving  such  notice  to  mislead  the 
other  party  and  such  party  was  not  in  fact  mis- 
led  thereby," 

— but  it  willbeobsffl-ved  that  the  defect  in  the 
notice  does  not  relate  to  the  time,  place,  or 
insufiiciency  or  want  of  repairs.  This  provi- 
sion in  no  way  reUevea  the  claimant  from 
stating  that  satisfaction  for  the  injury  Is 
claimed.  As  stated  In  Uhlenberg  t.  Milwau- 
kee Gas  Light  Co.,  X3S  Wis.  148,  161,  U9  N. 
W.  810,  811: 

"The  fact  that  the  statute  has  provided  that 
certain  requirements  thereof  are  not  essential 
to  the  validity  of  the  notice,  where  no  one  is 
misled  and  there  is  no  intention  to  mislead, 
would  indicate  that  its  other  provisions  must  be 
substantially  complied  with." 

Apart  from  this  provision  in  the  statute  It 
seems  to  have  been  the  legislative  policy  not 
to  extend  the  privilege  of  bringing  actions 
under  section  1339.  In  the  Revised  Statutes 
of  1849  and  1858  the  right  of  action  was  not 
conditioned  on  notice.  In  the  statutes  at 
1878  this  was  made  a  condition  precedent 
Since  that  time  the  90-day  notice  to  cities 
has  been  cut  down  to  15  days.  It  would  of 
course  be  competent  for  the  Legislature  to 
remove  or  change  the  condition  imposed  by 
the  statute;  but  so  long  as  the  statute  re- 
mains In  force  we  do  not  deem  it  our  duty 
to  so  construe  it  that  its  most  essential  re- 
<inlrement8  may  be  Ignored.  To  give  the 
statute  the  construction  contended  for  by 
plaintlfF's  counsel  would  make  almost  any  no- 
tice or  memorandum  suffice,  provided  it  could 
be  shown  by  parol  that  the  municipality  had 
knowledge  of  the  facts  and  had  not  been  mis- 
led. This  would  be  contrary  to  the  rule 
which  has  long  prevailed  in  this  court 
Sowle  V.  Cllty  of  Tomah,  81  Wis.  349,  61  N.  W. 
671.  We  are  convinced  that  for  the  reasons 
already  stated  the  complaint  was  fatally  de- 
fective. 

It  Is  urged  by  counsel  for  the  defendant 
that  the  notice  was  also  defectlTe  for  the 
reason  that  It  did  not  purport  on  its  face 
to  be  signed  by  the  plaintiff,  her  agent  or 
attorney.  In  view  of  the  conclusion  we  have 
reached  It  is  not  necessary  to  decide  this 
quesUoiL 
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[7]  It  Is  argued  by  plalntitTs  counsel  that 
the  allegations  of  the  complaint  show  a  waiv- 
er and  estoppel  by  defendant  It  Is  plain 
that  In  preparing  the  notice  the  dty  en- 
gineer was  acting  on  the  request  of  the  son 
of  the  plaintiff,  and  not  as  agent  of  the  de- 
fendant. He  was  charged  with  no  duty  as 
city  engineer  or  as  chairman  of  the  board  of 
public  works  in  respect  to  fiUng  or  consider- 
ing claims  of  this  character,  and  plainly  bad 
no  authority  by  any  such  act  or  statemwit 
to  waive  the  condition  prescribed  by  the  stat- 
ute. Although  it  appears  from  the  complaint 
that  the  notice  was  read  in  the  presence  of 
the  mayor  and  aldermen,  it  does  not  appear 
that  any  further  action  was  taken  in  respect 
to  it. 

The  notice  simply  brought  to  their  atten- 
tion the  facts  therein  stated.  Since  it  was 
not  such  notice  as  the  statute  requires,  their 
knowledge  of  the  facts  did  not  avail  the 
plaintiff  as  a  waive  of  the  condition  preced- 
ent Sowle  V.  Tomah,  supra;  Dorsey  v.  Ba- 
clne,  60  Wis.  292,  18  N.  W.  928. 

With  commendable  Industry  counsel  for 
both  sides  have  cited  many  cases  decided  by 
this  court  and  other  courts  bearing  on  the 
questions  of  waiver  and  estoppeh  Many  of 
the  cases  arose  between  individuals  or  be- 
tween private  corporations.  In  such  cases 
the  rules  applicable  may  be  quite  different 
from  those  which  govern  when  the  acts  of 
officers  of  municipal  corporations  are  con- 
sidered. Such  officers  are  creatures  of  the 
law,  and  th^  powers  are  strictly  limited. 

It  suffices  to  say  that  In  our  opinion  no 
action  was  taken  by  defendant  which  misled 
the  plaintiff,  and  that  there  are  no  facts  al- 
leged in  the  complaint  which  show  a  waiver 
or  which  estop  defendant  from  relying  on 
the  condition  precedent  created  by  the  stat- 
ute. Whether  the  dty  could  waive  the  con- 
dition or  be  estoiqped  by  its  acts  from  relying 
on  it  need  not  be  dedded. 

[1]  Plaintiff's  counsel  dte  section  2829,  R. 
S.,  which  provides: 

'^The  court  shall,  at  every  stage  of  an  action, 
disregard  any  error  or  defect  in  the  pleadings 
or  proceedings  which  shall  not  affect  the  sub- 
stantial  tights  of  the  adverse  party;  and  n* 
judgment  shall  be  reversed  or  affected  by  rea- 
son of  such  error  or  defect" 

— and  claim  that  even  if  the  notice  was  de- 
fective, the  court  may  disregard  the  defect 
It  seems  a  snffldent  answer  to  this  argument 
that  the  notice  required  by  section  1339  is  not 
a  pleading  or  proceeding  in  an  action  within 
the  meaning  of  section  1339.  On  the  con- 
trary, it  is  a  condition  precedent  to  the 
commencement  of  an  action,  and  unless  it  is 
complied  with.  If  the  objection  is  properly 
raised,  tlie  acHon  cajonot  be  maintained. 

[1}  The  further  claim  is  made  by  pJaiatUC's 
counsel  that  under  the  facts  stated  in  the 
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complaint  no  notice  whatever  to  the  dty  was 
required,  because  the  city  itself  by  its  neg- 
Ug^ice  created  a  condition  which  caused  the 
injury,  and  tluit  such  active  negligence  was 
actionable  indapendent  of  section  13S9. 

Counsel  rely  upon  Smith  v.  Milwaukee,  18 
Wis.  63*,  and  Milwaulcee  v.  Davis,  6  Wis. 
877*,  and  especially  upon  Hughes  ▼.  Fond 
du  Lac,  73  Wis.  380,  41  N.  W.  407.  In  the 
latter  case  it  appeared  that  the  plaintiff's 
horse  became  frightened  at  a  large  wooden 
roller  in  the  street,  whereby  the  injury  to 
the  plaintiff  was  caused.  The  case  of  Little 
V.  Madison,.  42  Wis.  643,  24  Am.  Rep.  435, 
where  the  city  licensed  a  street  exhibition  of 
a  bear,  is  also  dted.  Another  case  relied  on 
is  Pettigrew  v.  Bvansville,  25  Wis.  223,  3 
Am.  Rep.  50,  where  a  municipality  diverted 
water  from  a  pond  discharged  it  upon  the 
land  of  the  plalntitt.  The  general  subject 
is  quite  fully  discussed  in  a  later  case,  Bunk- 
er V.  Hudson,  122  Wis.  43,  09  N.  W.  448, 
where  the  city  so  graded  a  street  that  earth 
was  washed  over  the  plalntifTs  land. 

These  cases  are  easily  distinguished  from 
the  one  before  us.  They  were  for  the  most 
part  cases  where  the  municipality  created 
a  nuisance  in  the  street,  or  where  an  Injury 
in  the  nature  of  trespass  was  caused.  They 
are  not  cases  in  which  the  city,  in  the  per- 
formance of  a  governmental  duty  to  travel- 
ers, was  i>erforming  a  lawful  act,  but  in  a 
negligent  or  improper  mannw.  The  true  dis- 
tinction is  well  pointed  out  in  Ziegler  v.  City 
<rf  West  Bend,  102  Wis.  17,  78  N.  W.  164.  In 
that  case  the  complaint  alleged  that  the 
plaintiff  was  injured  by  falling  into  the  man- 
hole of  a  catch-basin,  the  cover  of  which  was 
so  improperly  adjusted  as  to  be  dangerous. 
Other  cases  bearing  on  the  question  under 
discussion  are  Evans  t.  Sheboygan,  163  Wis. 
287,  141  N.  W.  265,  45  L.  R.  A.  (N.  S.)  96, 
and  Morrison  v.  Eau  Olaire,  116  Wis.  538,  92 
N.  W.  280,  05  Am.  St  Rep.  055. 

It  seems  dear  to  us  that  In  repairing  the 
walk  by  putting  in  the  two  squares  of  con- 
crete the  dty  was  acting  in  a  govenune&tal 
capadty  and  that  no  common-law  liability 
is  shown  by  the  complaint. 

Cause  remanded,  with  directions  to  sus- 
tain demurrer. 


LiNDQUIST  V.  OULUTH  ST.  RY.  CO. 

(Supreme  Court  of  Wisconsin.    Oct.  18,  1021.) 

I.  Strset  rail  roads  «=>  1 14(10)— Finding  of  neg- 
ligent speed  causing  injury  lield  Justified. 
In  an  action  by  an  automobile  passenger 
for  injuries  in  a  collision  at  a  street  intersec- 
tion, where  it  appeared  that  the  collision  would 
not  have  happened  if  defendant's  street  car 
had  been  proceeding  within  the  mazimnm  speed 


of  10  mSes  per  hour  allowed  by  ordtnance,  heUt 
that  the  jury  were  justified  in  finHing  defend- 
ant guilty  of  negligence  causing  the  injury. 

2.  StrMt  railroads  €=> 1 14(1 4) —Verdict  axon- 
erating  automobile  driver  from  aegliaenoa  bald 
Justified. 

In  an  action  by  an  automobile  passenger  for 
injuries  in  a  collision  with  defendant's  street 
car  at  a  street  intersection,  evidence  held  to 
.iustify  a  verdict  exonerating  the  automobile 
driver  from  negligence  in  proceeding  to  cross 
the  tracks  ahead  of  the  street  car,  which  was 
122  feet  away  and  approaching  at  a  forbidden 
rate  of  speed  when  the  automobile,  going  9 
miles  an  hour,  was  46  feet  from  the  point  of 
collision. 

3.  Street  railrsads  4=999(14)— AutoinoUto  pa»- 
senger  held  not  negligent  in  (ailing  to  prsvMt 
driver's  crossing  traek. 

Where  the  driver  of  the  automobile  in  which 
plaintiff  was  a  passenger  was  not  negligent  in 
attempting  to  cross  ahead  of  defendant's  street 
car,  plaintiff,  confronted  with  same  conditions, 
was  not  negligent  in  taking  no  active  atepa  to 
prevent  the  driver's  crossing. 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty; W.  R.  Foley,  Judge. 

Action  by  Christina  Lindqnist  against  the 
Duluth  Street  Railway  (Company.  Judg- 
ment for  plaintiff,  and  the  defendant  ap- 
peals.   Affirmed. 

This  action  was  brought  for  peraonal  in- 
juries sustained  by  the  plaintiff  on  Octob» 
5,  lOlO,  when  a  street  car  belonging  to  the 
defendant  company  and  the  automobile  in 
which  the  plaintiff  was  a  passenger  collided 
at  the  comer  of  Twelfth  street  and  Tower 
avenue  in  the  city  of  Superior,  Wis.  Tower 
avenue  is  a  main  traveled  street,  and  runs 
north  and  south.  It  is  60  feet  wide  from 
curb  to  curb,  and  the  sidewalk  is  20  feet 
wide.  Twelfth  street  runs  east  and  west, 
and  Intersects  Tower  avenue  at  right  angles ; 
it  la  40  feet  wide,  and  the  sidewalks  on 
Twelfth  street  are  15  feet  wide.  The  de- 
fendant company  maintains  two  parallti 
tracks  on  Tower  avenue,  the  distance  be- 
tween the  tracks  being  5  feet.  The  distaace 
from  the  curb  to  the  rail  is  22Vi  feet 

At  the  time  of  the  acddent  plaintiff  was 
seated  between  two  other  women  In  tbe 
rear  seat  of  a  seven-passenger  Chalmers  car 
drivm  and  owned  by  Arthur  Dahlberg.  Aft- 
er having  driven  to  various  places  during 
the  evening,  Mr.  Dahlberg  stopped  at  Hold- 
en's  Tire  Shop  on  the  south  side  of  Twelfth 
street  and  about  160  feet  east  of  Tower 
avenue.  He  then  iiroceeded  to  the  opposite 
side  of  Twelfth  street,  to  within  3  or  4  Ceet 
of  the  curb  on  the  north  side  of  TweUtb 
street,  and  then  drove  across  Tower  avenue^ 
going  straight  west  As  the  rear  wheels  of 
the  automobile  cleared  the  first  raU  the 
street  car  struck  tbe  automobile,  crualUiix 
in  the  side  and  too,  bending  the  irame.  »ti«i 


4=>For  otber  cases  see  same  topic  and  KBT-NUUBBR  In  all  Key-Numbered  Olseeta  and  ladexa 
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breaking  three  wheela  Xbe  street  car  i^asb- 
ed  the  automobile  forward  a  short  distance, 
then  moved  the  rear-end  to  the  left  and  off 
the  track  ao  tliat  the  automobile  faced  south, 
and  then  passed  beyond  the  automobile. 
Plaintiff  received  the  injuries  complained  of. 

Plaintiff  contends  that  the  automobile  was 
being  driven  with  due  care,  but  that  the 
street  car  was  being  operated  at  a  high,  dan- 
gerous, and  negligent  rate  of  speed,  contrary 
to  the  regulations  of  an  ordinance  of  the  city, 
and  that  the  defendant  neglected  to  give  any 
warning  of  the  approach  of  the  street  car. 
Defendant  claims  that  the  colllsioD  ^woa 
caused  by  the  negligence  of  the  driver  of  the 
car  in  which  plaintiff  was  riding,  and  that 
plaintiff  and  the  driver  were  engaged  in  a 
joint  enterprise,  and  that  plaintiff  Is  there- 
fore precluded  from  recovery  in  this  action. 

By  a  special  verdict  the  Jury  in  the  case 
found  that  the  motorman  of  tho  street  car 
failed  to  exercise  ordinary  care  in  the  opera- 
tion of  the  street  car  before  the  collision; 
that  this  failure  to  exercise  ordinary  care 
was  the  proximate  cause  of  the  injury  to  the 
plaintiff;  that  no  want  of  ordinary  care  on 
the  part  of  the  driver  of  the  automobile  con- 
tributed to  cause  the  plaintiff's  Injury ;  that 
the  sum  of  money  to  compensate  her  for  her 
injnries  Is  11.976. 

Judgment  was  entered  in  conformance  with 
the  special  verdict,  from  which  Judgment 
appeal  is  taken. 

Grace,  Sridley  ft  Crawford,  of  Superior, 
for  appellant. 

B.  S.  Geraldson,  of  Superior,  tor  respond- 
ent. 

8IBBE0KEB,  O.  J.  (after  stating  the  ftu:ts 
as  above).  [11  An  examination  of  the  evi- 
dence shows  that  the  Jury  was  Justified  In 
Sliding  that  the  street  car  in  question  was 
being  operated  at  approximately  a  rate  of 
speed  of  23%  miles  per  hour  from  the  time 
It  was  In  view  of  the  driver  of  the  antomo- 
Mle  from  the  Twelfth  street  crossing.  This 
rate  of  speed  was  in  violation  of  the  cj^  or- 
dinance regulating  the  rate  of  speed  of  street 
cars  at  the  place  in  question,  which  limited 
the  speed  to  10  miles  per  hoar.  It  is  also 
shown  that  the  driver  of  the  automobile 
looked  to  see  tf  a  street  car  was  approaching 
when  he  approached  and  drove  wito  Tower 
avenue,  and  that  he  saw  this  street  car  com- 
ing from  the  south.  The  respective  distances 
of  the  automobile  and  the  street  car  from  the 
point  of  collision  at  the  time  the  automobile 
reached  the  curb  line  of  Tower  avenue  re- 
quired the  automobile  to  travel  46  feet  while 


the  street  car  traveled  122  feet  It  Is  well 
established  that  the  automobile  was  proceed- 
ing at  the  rate  of  0  miles  per  hour.  Had  the 
street  car  been  traveling  at,  a  rate  of  speed 
not  exceeding  10  miles  i>er  hour  it  is  obvious 
that  the  automobile  would  have  safely  passed 
the  street  car  tracks  at  the  place  of  collision. 

[2]  Under  the  facts  and  circumstances 
shown,  the  Jury  was  well  sustained  in  con- 
cluding that  the  driver  of  the  automobile 
did  not  know  that  the  street  car  was  travel- 
ing at  a  high  and  forbidden  rate  of  speed  at 
the  time  he  had  reached  the  curb  of  Tower 
avenue.  In  the  light  of  the  evidence  the 
court  properly  refused  to  interfere  with  the 
verdict  flnding  defendant  guilty  of  negligence 
In  (^crating  the  street  car  immediately  be- 
fore the  collision.  Nor  is  the  claim  well 
founded  that  the  verdict  of  the  Jury  exoner- 
ating the  driver  of  the  automobile  from  negli- 
gence is  not  sustained  by  any  evidence.  It 
was  clearly  for  the  Jury  to  determine  upon 
the  evidence  adduced  whether  or  not  such 
driver  was  guilty  of  a  want  of  ordinary  care 
in  operating  the  automobile  and  attempting 
to  cross  the  street  car  tracks  In  the  manner 
he  did. 

[3J  We  discover  no  similarity  In  the  evi- 
dentiary facts  of  this  case  and  the  facts  In- 
volved In  Holdridge  v.  Mendenhall,  108  Wis. 
1,  83  N.  W.  1109,  81  Am,  St  Eep.  871.  As 
there  stated: 

"It  was  practically  andispnted  in  the  case 
that  the  boy  unexpectedly  stepped  or  ran  in 
front  of  the  car  when  only  a  few  feet  distant 
and  when  it  could  not  have  been  stopped,  nor 
effective  warning  given,  before  it  ran  over  him, 
whatever  Its  speed." 

The  Instant  case  presents  no  such  condi- 
tions. It  is  considered  that  the  court  prop- 
erly refused  to  set  aside  the  verdict  upon 
the  ground  that  plaintiff  omitted  to  pay  at- 
tention to  her  safety  in  the  attempt  to  cross 
the  street  car  tracks  in  front  of  an  approach- 
ing car.  As  Indicated,  the  conditions  pre- 
sented to  the  occupants  of  the  car,  under  the 
facts  and  circumstances  of  the  case,  would 
be  the  same  as  those  presented  to  the  driver 
of  the  automobile,  who,  as  the  Jury  found, 
exercised  due  care.  It  logically  follows  that 
the  plaintiff  was  not  guilty  of  a  want  of  or- 
dinary care  In  taking  no  active  steps  to  pre- 
vent crossing  the  tracks  In  the  manner  under- 
taken by  the  driver.  We  have  examined  the 
evidence,  and  are  satisfied  that  the  damages 
awarded  by  the  Jury  cannot  be  disturbed  by 
this  court  as  excessive. 

The  Judgment  appealed  from  Is  aSInned. 
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OHRMUNOT  V.  8PIEGELH0FF. 

(Sopreme  Conrt  of  Wiaconsin.    Oct  18,  1921.) 

1.  Fraud  «=957— Evldenoa  as  to  value  of  prop- 
erty parted  with  admissible.' 

In  an  action  for  false  representations,  in- 
ducing an  ezcliange  of  plaintiff's  farm  for  de- 
fendant's plat  of  pronnd  and  dwelling  house, 
evidence  as  to  the  value  of  plaintiff's  farm  was 
admissible. 

2.  Fraud  «=>20— RellaMoe  on  represaatatioDC 
as  to  quantity  of  land  held  authorized. 

Where  defendant,  in  inducing  plaintiff  to 
exchange  his  farm  for  defendant's  plat  of 
ground  and  residence  in  the  atj,  told  him  there 
were  4Vi  acres  in  the  plat,  and  that  the  sec- 
ond fence  from  a  certain  point,  and  not  the 
first  fence,  was  the  boundary  of  the  property, 
whereas  the  tract  contained  about  2Mr  acres, 
and  the  first  fence  was  the  boundary,  the  repre- 
sentations were  such  as  to  authorise  the  plain- 
tiff to  rely  thereon. 

3.  Fraud  ^=323  —  Rellano*  on  representations 
as  to  quality  of  land  held  authorized. 

,  Where  there  was  no  opportunity  for  ade- 
quate examination  as  to  the  quality  of  the  soil, 
as  where  plaintiff  visited  the  premises  only  once 
before  the  trade  was  made,  when  there  was 
snow,  ice,  and  water  on  the  ground,  he  might 
rely  on  the  representations  of  the  owner  as  to 
the  quality  of  the  soiL 

4.  Trial  «=>28( I)— Purpose  of  view  stated. 

A  view  is  had  to  enable  the  Jury  to  under- 
stand and  correctly  weigh  the  evidence,  and  if 
it  is  conflicting  the  view  may  be  used  to  aid 
them  in  determining  whose  evidence  is  the  more 
credible,  and  in  a  suit  for  false  representations 
as  to  the  quantity  of  land  in  a  city  tract  and 
the  quality  of  the  soil  it  was  not  error  for  the 
court,  in  view  of  conflicting  evidence,  to  grant 
a  view  over  objection. 

5.  Fraud  ^=359  (2)— Measure  of  damages  stat- 
ed. 

The  measure  of  damages  for  false  repre- 
sentations as  to  the  quantity  and  quality  of 
land  exchanged  was  the  difference  between  the 
value  of  the  property  as  it  actually  was  at  the 
time  of  exchange  and  as  it  would  have  been 
had  it  been  as  represented. 

$.  Trial  «=>296(2)— Instruction  held  not  error, 
when  oonstrued  with  preoeding  one. 
In  action  for  false  representations  as  to 
property  exchanged,  an  instruction  that,  as  to 
material  representations  relied  on  by  purchaser 
withoot  knowledge  or  means  of  knowledge,  the 
question  whether,  in  the  exercise  of  ordinary 
care  and  prudence  as  an  intelligent  man,  he 
ought  or  ought  not  to  have  relied  thereon,  was 
immaterial,  was  not  subject  to  exception  in 
connection  with  the  preceding  charge  that,  if 
false  representations  were  made  as  to  the  value 
of  the  property  and  its  quality  as  to  produc- 
tiveness, plaintiff  could  not  recover  damages 
for  such  misrepresentations,  if  in  the  exercise 
of  ordinary  care  and  prudence  he  ought  not  to 
have  relied  thereon.  I 


7.  Fraud  «=922(l)— Dnigeneenqnlrsd. 

Where  material  false  representations  have 
been  established,  the  question  is,  was  plaintiff 
actually  misled  by  them?  and  not,  would  an  or- 
dinarily careful  and  prudent  man  be  misled  by 
them? 

8.  Fraud    «=3l3(2)  —  False    representations, 
made  In  good  faith,  actionable. 

If  falsa  representations  were  made  and 
relied  on  by  plaintiff,  to  his  injury,  it  is  im- 
material that  the  person  making  the  same  in 
good  faiUi  believed  them  to  be  true. 

Appeal  from  Circuit  Court,  Dodg«  County ; 
Martin  L.  Lueclc,  Judge. 

Action  by  Herman  Ohrmundt  against  John 
Spiegelboff  to  recover  damages  sustained  by 
the  plaintiff  by  reason  of  false  representa- 
tions made  by  the  defendant  as  to  the  quan- 
tity of  land  and  quality  of  soil  of  a  plat  of 
ground  and  dwelling  bouse  traded  by  him 
for  plaintiff's  farm.  Verdict  for  plaintiff,  as- 
sessing his  damages  at  $2,400,  and  defendant 
appealed.    Affirmed. 

Skinner  ft  Tliaaer,  of  Watertowa,  and 
Charles  B.  Sogers,  of  Ft  Atkinson,  for  ap- 
pellant 

Otto  Knenzli,  of  Watertown,  for  respond- 
ent 

VINJB,  J.  This  Is  the  tbird  trial  of  the 
case.  The  first  trial  in  Jefferson ''county  re- 
sulted in  a  verdict  of  ^00  for  plalntUT.  Up- 
on defendant's  notion  the  verdict  was  set 
aside  and  a  new  trial  granted,  and  a  change 
of  venue  had  to  Dodge  county.  On  the  second 
trial  the  Jury  failed  to  agree.  A  nnmber  of 
false  represmtatlons  In  addition  to  those 
mentioned  were  alleged  tn  the  complaint  and 
testified  to,  but  the  two  mentioned  are  the 
most  material  ones,  and  if  sustained  by  the 
evidence  would  warrant  the  verdict  rendered, 
and  require  an  affirmance  of  the  Judgment 
unless  prejudicial  error  In  the  trial  requires 
its  reversaL 

[1]  Some  evidence  was  received  as  to  the 
value  of  the  farm  traded  for  the  Watertown 
house  and  ground,  but  after  a  colloquy  be- 
tween court  and  counsel  it  was  stricken  oat 
Defendant  claims  It  was  not  all  stricken  out, 
and  that  other  evidence  as  to  the  value  of 
the  farm  came  in  over  his  objection,  and  a 
number  of  assignments  of  error  on  this 
ground  are  argued.  The  evidence  was  ad- 
missible, and  should  not  have  been  stricken 
out  It  appears  that  plaintUf's  equity  In  the 
farm  was  worth  between  $4,000  and  $6,000. 
It  was  incumbent  upon  him  to  establish,  not 
only  that  false  representations  had  been 
made  to  him,  but  that  he  relied  upon  them 
in  making  the  trade.  If  he  can  show  that  he 
parted  with  a  consideration  equal  to  the 
value  of  the  premises  received  in  trade  as 
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represented  by  the  defendant,  it  Is  pretty 
persuaslTe  proof  tbat  be  relted  upon  the  rep- 
resentations. Thus,  If  land  is  worth  flOO 
per  acre,  and  A.  claims  B.  pointed  oat  a 
tract  that  contained  three  acres,  but  B.  claims 
he  pointed  ont  only  a  two-acre  tract,  the 
fact  that  A.  paid  him  $300  is  strong  eridence 
that  he  relied  upon  B.'s  represp'utations  as 
to  quantity.  If  the  proof  showed  he  paid  only 
$200,  the  Jury  might  well  say  tbat  no  reliance 
was  placed  upon  the  representations  that 
tbsK  were  three  acres,  or  that  sucli  r^re- 
■entatlons  were  never  in  fact  nHid&  Since 
such  proof  was  admissible  in  evldenoe,  all 
assignments  of  error  predicated  upon  Its 
wrongful  retention  or  admission  fall. 

[2]  Plalatlit  testified  that  defendant  told 
Mm  there  were  4^  acres  in  the  city  tract; 
that  looking  from  the  bam  the  second  fence 
therefrom,  and  not  the  first  fenee,  through 
which  there  was  a  gate,  was  the  boundary  (tf 
the  property,  whereas,  in  fact,  the  tract  con- 
tained only  about  2%  acres,  and  the  first  fence 
was  the  boundary.  Defendant  denies  this 
testimony,  but  there  is  nothing  in  the  evi- 
dence from  which  we  can  say  the  Jury  err6d 
In  finding  for  the  idalntUT,  so  the  finding 
must  stand.  Tliat  the  representations  made 
as  to  quantity  of  land  were  of  such  a  char- 
acter and  made  under  such  circumstances  as 
to  authorize  the  "puitAaser  in  relying  upon 
them  is  established  by  abundant  authority 
in  this  state.  Bird  v.  meiner,  41  Wis.  134; 
Tj-ner  v.  Cotter,  67  Wis.  482,  30  N.  W.  782; 
Davis  T.  Muznm,  72  Wis.  439,  40  N.  W.  497, 
1  L.  R.  A.  774;  Middleton  v.  Jerdte,  73  Wis. 
89,  40  N.  W.  629;  Castenholz  v.  Heller,  82 
Wis.  30,  51  N.  W.  432 ;  Gunther  v.  Ullrich, 
82  Wis.  222,  162  N.  W.  88.  33  Am.  St.  Bep. 
S2;  Porter  v.  Seattle  et  aL,  88  Wis.  22,  69 
N.  W.  499;  Nelson  v.  Allen,  117  Wis.  91,  93 
N.  W.  807;  Westra  v.  Roberts,  166  Wis.  230, 
145  N.  W.  773. 

[3]  Plaintiff  also  testified  that  defendant 
told  him  the  soil  of  the  city  tract  was  very 
fertile  and  well  adapted  for  a  market  garden. 
It  was  qnlte  conclusively  shown  that  the  soil 
consisted  of  a  black  clay  or  muc^,  that  was 
not  fertile,  and  would  cake  and  harden  in 
dry  weather,  and  be  Impossible  to  work  in 
wet  weather.  Defendant  meets  this  charge 
by  saying  that  no  such  representations  were 
made,  and  that,  since  plaintiff  examined  the 
premises,  he  had  no  right  to  rely  uimn  the 
statements,  if  made.  TJpon  conflicting  evi- 
dence the  Jury  had  a  right  to  find  that  the 
alleged  representations  were  in  fact  made. 
The  evidence  also  shows  that  plaintiff  visited 
the  premises  only  once  before  the  trade  was 
made,  and  that  it  was  some  time  in  Mardi, 
when  there  was  snow,  loe,  and  water  upon 
the  ground,  and  plalntlfl  claims  it  was  not 
possible  to  examine  the  soil,  and  he  did  not 
do  so,  but  relied  npon  the  deftodant's  rep- 
xeaentatlons  as  to  its  quality.  The  Jury  conld 
proiierly  find  that  there  was  no  opportunity 
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for  adequate  examination  as  to  the  quality  ot 
the  soil.  TJnder  such  circumstances  the  pur- 
chaser may  rely  upon  the  representations  In 
respect  thereto  made  by  the  seller.  Rogers 
V.  Rosenfeld,  158  Wis.  285,  149  N.  W.  83; 
Mlranovitz  v.  Gee,  163  Wis.  246,  157  N.  W. 
790,  and  cases  cited  supra. 

[4]  Error  is  assigned  because  the  conrt  at 
the  close  of  the  evidence  granted  -a  view  of 
the  premises  over  defendant's  objection.  A 
view  is  had  for  the  purpose  of  enabling  the 
Jury  to  understand  and  correctly  weigh  the 
evidence.  Washburn  v.  Milwaukee  &  Lake 
Winnebago  B.  R.  Oo.,  69  Wia  364,  18  N.  W. 
328;  Munkwits  ▼.  Chi.,  Milwaukee  ft  St.  P. 
R.  Cb.,  64  Wla.  403,  25  N.  W.  438 ;  SeefeU  v. 
Chi.,  MOwankee  &  St  P.  R.  Co,  67  Wis.  96, 
2»  N.  W.  904.  If  the  evidence  Is  confiietlng, 
the  view  may  be  used  to  aid  the  Jurors  in 
determining  whose  evidence  is  the  more  credi- 
ble. Washbnm  v.  Chi.,  Milwaukee  ft  St  P. 
R.  Co.,  69  Wis.  864,  18  N.  W.  328;  Seefeld 
7.  Chl„  Milwaukee  ft  St.  P.  R.  Co.,  67  Wis. 
96,  29  N.  W.  901.  Here  the  evidence  as  to 
the  value  of  the  city  tract  was  conflicting, 
and  the  court  properly  permitted  a  view,  to 
enable  the  Jurors  to  more  ooirectly  weigh  it 
In  .Serdan  v.  Falk,  163  Wis.  168,  140  N.  W.' 
1035,  this  court  said: 

"Under  oar  practice  and  tiie  provisions  of 
section  2862,  Stats.  1919.  it  rests  within  the 
somid  discretion  of  the  trial  court  whether  or 
not  a  view  shall  be  had.  The  exercise  of  such 
discretion  cannot  be  sttOcesafaUy  assigned  as 
error,  unless  palpably  wrong  and  prejudicial" 
—citing  many  cases. 

In  the  instant  case  the  discretion  of  the 
court  was  exercised  in  favor  of  Justice. 

[I]  It  is  claimed  the  damages  are  exces- 
sive. The  court  correctly  instructed  the  Jury 
that  the  measure  of  plaintiff's  damage  was 
the  difference  between  the  value  of  the  house 
and  tract  of  land  as  it  actually  was  in  March, 
1917,  and  as  it  would  have  been,  had  It  been 
as  represented.  The  proof  of  actual  value 
took  a  wide  range,  and  It  is  sufficient  to  say 
that  the  verdict  is  within  the  evidence,  and 
supported  by  it  to  such  an  extent  that  it  can- 
not be  distiirbed  by  the  court 

[I,  7]  Defendant  excepted  to  this  Instruc- 
tion: 

"But  u  to  material  miarepresentations  relied 
upon  by  the  porcbaser,  he  having  no  knowledge 
or  means  of  knowledge  on  the  subject,  the 
question  whether,  in  the  exercise  of  ordinary 
care  and  prudence  as  an  intelligent  man,  he 
ought  or  ought  not  to  have  relied  thereon,  is 
immaterial." 

The  defendant  claims  that  this  should  have 
been  qualified  by  the  statement  that  where 
the  buyer,  having  means  of  knowledge  at 
hand  and  available  and  having  Inspected  the 
property  to  be  purchased,  does  not  avail  him- 
self of  those  means  and  opportunities,  he 
caimot  be  beard  to  say  that  he  was  drawn 
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into  the  bargain  by  the  vendor's  mlsrepresen 
tations.    Had  defendant  noted  the  sentence 
In  the  charge  preceding  the  one  excepted  to, 
he  would  undoubtedly  not  have  talcen  any 
ezeeption  to  it.    That  sentence  reads: 

"If  false  representationB  were  made  na  to 
the  value  of  the  property  and  ita  quality  aa  to 
productiveiieBB,  the  plaintiff  cannot  recover 
damages  for  such  misrepresentation,  if  in  the 
exercise  of  ordinary  care  and  prudence  be  ought 
not  under  the  circumstances  to  have  relied  upon 
the  representations." 

It  will  thus  be  seen  that  the  court  impoaed 
upon  plaintiff  the  duty  to  exercise  ordinary 
diligence  to  Inform  himself  of  the  facts,  but 
that,  having  exercised  such  diligence,  be 
might  recover,  though  he  was  more  credulous 
than  the  ordinary  careful  and  prudent  man. 
The  question,  in  cases  where  material  false 
representations  have  been  established.  Is, 
was  plalntifT  actually  misled  by  them?  and 
not,  would  an  ordinarily  careful  and  prudent 
man  be  misled  by  them?   Krause  v.  Busacker, 

106  Wis.  350,  81  N.  W.  406;  Kaiser  v.  Num- 
merdor,  120  Wis.  234,  97  N.  W.  932. 

[8]  The  defendant  excepted  to  tills  Instruc- 
Hon: 

"If  you  find  that  the  representations,  or  any 
of  them,  were  made,  that  they  were  false,  relied 
upon  b;  the  plaintiff,  and  caused  hie  injury, 
it  is  Immaterial  whether  the  person  making  the 
same  in  good  faith  believed  them  to  be  true; 
that  of  Itself  would  not  defeat  plaintifTa  right 
to  recover." 

The  correctness  of  the  Instruction  Is  es- 
tablished by  a  long  line  of  cases  In  our  court 
among  which  there  are  Mateson  v.  Rice,  116 
Wis.  328,  92  N.  W.  1109;  Standard  Mfg.  Co. 
V.  Slot,  121  Wis.  14,  98  N,  W.  923,  105  Am.  St. 
Rep.  1016;   Palmer  v.  Goldberg,  128  Wis.  103, 

107  N.  W.  478;  Chalutz  v.  Wisconsin  Cent. 
Ry.  Co.,  143  Wis.  623,  128  N.  W.  425 ;  First 
Nat  Bank  v.  Hackett,  159  Wis.  113,  149  N. 
W.  703. 

A  number  of  exceptions  were  taken  to  re- 
marks made  by  plaintiff's  counsel  in  his  argu- 
ment to  the  Jury.  Most  of  them  were  ruled 
out  by  the  trial  court,  and  as  to  some  of 
them  the  Jury  was  Instructed  to  disregard 
them.  They  consisted  largely  In  the  state- 
ments of  conclusions  which  plaintiff's  coun- 
sel claimed  the  evidence  sustained.  We  have 
carefully  examined  all  the  remarks  excepted 
to,  and  are  convinced  that  none  of  them  prej- 
udiced the  Jury  in  arriving  at  their  verdict 
No  l>enefit  would  accrue  to  the  legal  profes- 
sion by  a  detailed  discussion  of  them. 

The  court  submitted  the  case  to  the  Jury 
under  instructions  that  were  not  only  legal- 
ly correct  but  that  set  forth  fully  the  claims 
of  both  parties,  and  the  Jury  reached  a  re- 
sult sustained  by  the  evidence. 

Judgment  affirmed. 


UNITED   STATES   CASUALTY  CO.  r.  SU- 
PERiOR  HARDWARE  CO. 

(Supreme  Court  of  Wisconsin.    Oct  18, 1821.) 

1.  Master  and  servant  <8=»375(2)  —  Injsry  to 
salesman  on  way  to  visit  first  customer  held 
oompensable;  "performing  servicas  growing 
out  of  and  Incidental  to  bis  employmaat." 

A  soliciting  salesman  whose  duties  did  not 
require  him  to  go  first  to  his  employer's  place 
of  business,  and  who  was  injured  on  the  street 
wliiie  on  ,bis  way  to  make  his  first  call  of  the 
day  on  a  cnstomer,  was  "performing  servicea 
growing  out  of  and'  incidental  to  Ilia  employ-' 
ment"  within  Workmen's  Compensation  Act 
(St.  1919,  f  2394-8[2]). 

2.  Munlotpal  oorporatlons  «B»706(a)  —  NaglU 
genoe  of  aotomobiie  driver  Injoriag  psdaatrl* 
an  held  for  Jury. 

Evidence  tending  to  show,  among  other 
things,  that  automobile  driver  who  injored  pe- 
destrian was  at  the  time  to  the  left  of  and 
beyond  the  center  of  the  street  in  turning  to 
the  right  in  violation  of  St.  1919,  {  1636— 49b, 
held  to  make  the  driver's  negligence  a  question 
{or  the  jury. 

3.  Master  and  servant  «s>44M— Fisdisfs  of  la- 
dustrlal  Commission  aitmlstibie  la  suit  by 
eompensatlon  Insurer  against  wrongdoer. 

The  findings  of  the  Industrial  Commission 
in  proceedings  on  an  employe's  claim  for  com- 
pensation were  admiKsible  in  a  suit  by  a  casu- 
alty company  who  paid  the  compensation  and 
succeeded  to  the  rights  of  the  employe  against 
defendant  who  caused  the  injury,  though  such 
findings  were  not  conclusive  on  defendant's  lia- 
bility. 

Appeal  from  Superior  Court,  Douglas 
County:   Solon  L.  Perrin,  Judge. 

Action  by  the  ITnited  States  Casualty  Com- 
pany against  the  Superior  Hardware  Com- 
pany. From  a  Judgment  for  defendant  plain- 
tiff appeals.  Reversed  and  remanded  and 
new  trial  granted. 

One  Louis  Stem,  a  city  salesman  of  the 
Eimon  Mercantile  Company  of  Superior, 
Wis.,  was  Injured  by  an  automobile  truck. 
Upon  due  proceedings  had  before  the  Indus- 
trial Commission  the  amount  of  compensation 
and  medical  expenses  under  the  Workmen's 
Compensation  Act  was  determined  to  be 
$3,144.92.  Such  sum  was  paid  on  behalf  of 
the  employer  by  this  plaintiff,  its  insurer. 
Suit  was  thereupon  brought  by  the  plaintiff 
as  succeeding  to  all  the  rights  of  the  Injured 
person  against  the  defendant  on  aocoont  of 
such  accident 

Mr.  Stem  was  ^nployed  to  go  from  cus- 
tomer to  customer  along  the  streets  of  the 
city  of  Superior  to  solicit  orders.  Ogden 
avenue  runs  north  and  south  in  said  dty 
and  Is  Intersected  by  Broadway,  mnning 
east  and  west  Mr.  Stem  left  hia  home  on 
the  morning  of  September  26, 1919,  according 
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to  custom,  and  went  west  on  the  south  side  r  the  ruling  In  that  case  this  plaintiff's  right  to 


of  Broadway,  and  before  reaching  the  center 
of  Ogden  avenue  was  struck  and  carried  or 
pushed  some  distance  to  the  south  and  near 
to  the  east  curb  of  Ogden  avenue;  the  spedflc 
negligence  here  relied  upon  being  the  running 
by  the  auto  truck  to  the  left  of  and  beyond 
the  center  of  Ogden  avenue  in  making  the 
turn  f  rcon  the  west  to  the  right  and  south  at 
the  time  of  colliding  with  Mr.  Stem,  and 
therefore  in  violation  of  tectiOB  1686 — 19b, 
Stats.,  which  reads  as  follows: 

"1.  •  •  •  Any  such  person  so  operating 
a  motor  vehicle  shall,  at  the  intersection  of 
public  highways,  keep  to  the  right  of  the  center 
of  such  intersection  of  such  highway  when 
taming  to  the  right    •    •    •  »* 

Subsection  2  ptrovldes  for  a  penalty  by 
fine  or  Imprisonment  for  a  violation  of  the 
foregoing  provision. 

When  plaintiff  rested  the  court  granted 
defendant's  motion  for  a  nonsuit.  This  upon 
two  grounds:  First,  that  under  the  situation 
disclosed  Mr.  Stem  was  not  within  the  terms 
and  conditions  of  the  Workmen's  Compensa- 
tion Act  (St  1919,  $S  2394—1  to  23^1—95), 
so  as  to  be  entitled  to  compensation  from  the 
employer  for  any  such  Injury,  and  for  that 
reason  the  plaintiff  had  no  right  of  action; 
seoondly,  that  it  had  not  been  made  to  appear 
that  there  was  any  actionable  negligence  in 
the  operation  of  the  car. 

The  plaintiff  thereafter  moved  for  a  new 
trial,  the  motion  was  denied,  and  Judgment 
was  tbereopon  ordered  in  favor  of  tbie  de- 
fendant dismissing  the  complaint  upon  the 
merits.  From  such  Judgment  plaintiff  has 
appealed  to  this  court' 

Steele  &  Tipton,  of  Superior,  for  appellant 
Pickering  &  Rieeer.  of  Superiw,  for  re- 
spondent 

ESOHWKHiER,  J.  (after  stating  the  facts 
as  above).  Mr.  Stem's  duty  did  not  require 
him  to  go  first  to  his  employer's  place  of 
business  before  starting  out  to  make  the 
ronnds  of  his  customers  In  the  dty,  and  bs' 
bad  no  other  present  objective  In  view  while 
crossing  Broadway  and  Ogden  avenue  at  the 
time  of  the  accident  than  the  visit  to  his 
prospective  first  customer,  whose  place  of 
business  was  on  Broadway  about  a  half  a 
block  west  of  the  place  of  accident 

To  entitle  him  to  compensation  from  his 
employer  under  the  provisions  of  section 
2394—3  (2)  it  must  be  shown  that  at  the 
time  of  the  accident  "the  employe  is  per- 
forming service  growing  out  of  and  incidental 
to  his  employment"  That  such  a  dty  sales- 
man, injured  by  an  accident  attendant  upon 
his  being  upon  the  highway  while  soliciting 
orders  for  his  employer.  Is  so  entitled  to 
such  relief  has  heretofore  been  declared  by 
this  court  (Schroeder  &  Daly  Co.  v.  Ind. 
Com.,  169  Wis.  567, 173  N.  W.  328),  and  under 


compensation  would  be  beyond  question  If, 
at  the  time  of  the  accident,  he  had  reached 
a  point  in  his  dally  Journey  beyond  the  first 
customer  and  on  the  way  to  another. 

[1]  We  can  see  no  substantial  ground  for 
holding  that  the  liability  of  the  master 
should  be  any  less  in  the  situation  here  dis- 
closed than  that  In  the  case  Just  above  dted. 
Mr.  Stern,  not  being  requlreid  to  first  report 
to  and  then  start  from  the  employer's  place 
of  business  In  the  performance  of  bis  ser- 
vices, must  be,  and  is  now  so  held,  to  have 
been  in  the  course  of  his  employment  at  the 
time  of  this  particular  accident 

We  are  satisfied  that  such  conclusion  is 
also  well  supported  by  the  following  deci- 
sions: City  of  Milwaukee  v.  Fera,  170  Wis. 
348,  174  N.  W.  928,  where  the  employ^  of  a 
city  garbarge  collector  was  driving  back  to 
his  employer's  bam  after  his  last  load  for 
the  day;  Moran's  Case,  234  Mass.  566,  125 
N,  E.  D91,  where  a  solicitor  and  collector  for 
a  life  Insurance  company  was  fatally  Injured 
while  running  to  catch  a  street  car;  Globe 
Indemnity  Co.  v.  Commission,  86  Cal.  App. 
280,  171  Pac.  lOaS,  a  bookkeeper  Injured  by 
an  antomobile  as  he  was  crossing  a  public 
street  to  mall  a  letter  for  his  employer; 
Kunze  t.  Detroit  Shade  Tree  Co.,  192  Mich. 
435,  168  N.  W.  851,  L.  R.  A.  1917A,  252,  a 
supervising  foreman  on  his  way  In  the  usual 
course  of  his  employment  from  inspecting 
work  being  done  by  defendant  at  one  place 
to  another;  In  re  Harraden,  66  Ind.  App. 
298,  118  N.  B.  142,  where  a  fire  insurance 
agent  whose  duties  required  him  to  travel 
from  one  dty  to  another  was  Injured  by 
slipping  on  the  sidewalk,  on  his  way  from 
the  train  to  the  hoteL 

We  liave  examined  the  eases  dted  and 
relied  upon  by  respondent  claimed  to  stipport 
the  contrary  view,  but  we  do  not  deem  them 
applicabre  to  the  present  situation  and  cer- 
tainly not  controlling  here  or  necessary  to 
be  discussed. 

[2]  We  are  also  forced  to  the  conduslon 
that  tlie  nonsuit  cannot  be  supported  Upon 
the  second  gronnd  upon  which  it  was  placed 
by  the  trial  court  By  the  testimony  of  the 
defendant's  iKesidcpiton  adverse  examination 
It  was  defCeBdanfs  automobUe  truck  that 
caused  the  .Injury.  The  testimony  of  Mr. 
Stem  is  suffldent  to  warrant  the  conduslon 
that  at  the  time  of  the  collision  he  was  east 
of  the  center  of  Ogden  avenue.  If  the  auto 
truck  came  on  Broadway  from  the  west  at 
the  time,  the  inference  would  be  proper  that 
in  so  doing  it  had  violated  the  law  of  the  road 
quoted  above.  A  witness  who  was  walking 
south  on  Ogden  at  the  time  of  the  accident 
and  had  passed  Mr.  Stern  at  Broadway,  and 
who  subsequently  assisted  in  removing  Mr. 
Stem  from  under  the  track,  testified  that 
thera  was  an  aata  trodi  resembling  the  one 
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causing  tbe  Injury  at  a  point  on  Broadway 
west  of  Ogden,  and  tbat  at  sucb  time  he  saw 
no  otber  approaching  automobile.  We  think 
there  was  sufficient  evidence  to  require  the 
submission  of  the  issues  involved  to  the  Jury. 

[3]  Complaint  is  made  by  defendant  of  the 
reception  in  evidence  on  plalntUTs  otter  of 
the  findings  made  by  tbe  Industrial  Cknnmis* 
slon  in  the  proceedings  upon  the  claim  for 
compensation  by  Mr.  Stern  against  his  em- 
ployer and  the  plaintiff  as  its  Insurer.  Being 
In  the  nature  of  a  judgment  or  final  deter- 
mination of  a  dispute  between  other  parties, 
it  could  not  be  considered  conclusive  upon  tbe 
question  of  defendant's  liability  herein.  It 
could  be  properly  considered,  however,  as  at 
least  making  prima  fade  proof  of  the  facts 
necessarily  alleged  in  tbe  complaint  herein, 
viz.,  of  claim  having  been  made  by  Mr.  Stem 
against  the  employer  and  that  the  claim  had 
been  allowed  and  paid,  and  sucb  allegations 
being  put  in  Issue  by  defendant's  answer. 
Grand  Rapids  U  Co.  v.  Blair,  Idd  Mich.  618, 
626,  167  N.  W.  29:  O.  S.  N.  Co.  v.  C.  T.  B., 
134  N.  T.  461,  468,  81  K.  E.  987,  SO  Am.  St 
Rep.  686;  Jones  on  Ev.  (2d  Ed.)  i  690;  23 
Cyc  1271;  16  R.  a  L.  1021. 

The  judgment  of  nonsuit  therefore  having 
been  improperly  granted,  plaintiff's  motioa 
for  a  new  trial  should  have  been  allowed. 

Judgment  reversed  and  the  cause  remand- 
ed for  further  proceedings,  and  a  new  trial 
granted. 


DELANEY   at  al.  v.   GLOBE  8HIPBUII.D. 
ING  CO. 

(Suprems  Court  of  Wisconsin.    Oct.  IS,  1021.) 

1.  Sales  «=9l9^-iat«nt  as  to  whan  title  pass- 
es determined  ky  written  avldenoe.  If  possi- 
ble, or  parties'  statements  and  surrounding 
drcumstanoes. 

When  transfer  of  title  under  a  sale  con- 
tract takes  place  depends  on  the  parties'  in- 
tent, which  may  be  determined  by  tbe  written 
evidence,  or,  if  doubtfol,  by  the  parties'  state- 
ments, sabject  to  the  limitations  on  the  re- 
ception of  parol  evidence,  and  the  surrounding 
circumstances. 

2.  Shipping  <»=924— Buyer  held  liable  fer  per- 
abase  prioe  of  tug  sunk  before  delivery. 

In  view  of  St.  1919,  |  1684tl9,  subd.  1,  ti- 
tle to  a  tug  sold  unconditionally  while  afloat 
in  a  harbor  tied  to  the  seller's  dock  in  a  deliv- 
erable condition  passed  immediately  to  the 
buyer,  at  whose  risk  it  was  when  afterwards 
sunk,  though  the  seller '  failed  to  notify  him 
of  its  defective  condition. 

Appeal  from  GIrcnit  Court,  DoniflaB  Coun- 
ty; W.  B.  Foley,  Judge; 

Action   by    William   Delaney   and   others 
against    the    Globe    Shipbuilding  Company. 


Judgment  for  defendant,  and  plaintiflk  ap- 

peaL    Affirmed. 

This  is  an  action  to  recover  damages  sus- 
tained by  tlie  plaintiffs,  resnlting  from  the 
sinking  of  a  tug  in  Superior  harbor  at  the 
defendant's  dock  and  of  which  the  defend- 
ant had  been  the  owner.  On  February  23, 
1920,  It  was  afloat  In  Superior  harbor,  tied  to 
the  defendant's  dock,  and  had  been  advettis- 
ed  for  aal&  Xegotlatloas  between  the  plala- 
tiff  Delaney  and  McKellar,  dtfeodanfs  man- 
ager, were  carried  on  at  the  yard  in  Superior 
after  an  examination  by  the  plaintUC  Hie 
following  manotaadnm  was  mads: 

"Globe  Shipbuilding  Compaay, 
"Superior,  Wis.,  Feb.  2S,  1920. 

"Becelved  from  Capt.  Delaney  the  asm  «t 
$10.00  as  part  payment  of  the  steamer  Olobe^ 
the  balance  of  $2,740.00  to  be  paid  within  30 
days  from  date.  James  McKellar." 

Plaintiff  tbtax  returned  to  Buffalo^  K  T.* 
his  home;  nothing  further  beiu^  aoue  atwut 
the  possession  or  delivery.  Plsintlff  stated 
that  be  would  be  back  about  April  1.  Tlie 
next  communication  was  &  telegram  as  ttA- 
lows: 

"Bnifalo,  M.  T..  Mar.  17,  .1920. 
"James  M.  Kellsr 
"Globe  Ship  Co.,  Superior,  'Wm. 

"Will  mall  you  Monday  Chicago  draft  for 
bslance  due  on  tug  Globe.  Any  one  maUng 
inquiry  of  her  value  plesse  place  her  ralne 
eighty-five  hundred  dollars.  Kindly  keep  her 
equipment  oU  in  tank  and  close  watcfc  ef  her 
until  I  reach  tiiere  abont  April  seventh. 

"Capt.  Wm.  tMnamr." 

This  telegram  was  not  answered.  Tlie 
next  communication  was  a  telegram  ss  fol- 
lows: 

"BnnJo.  N.  T.,  Matdi  2S,  1920. 
"Globe  Shipbuilding  Co. 
"Superior,  Wis. 

"Wiring  you  Postal  Telegraph  to-day  eigh- 
teen hundred  dollars  secount  tug  Globe  make 
draft  bill  of  sale  attach  for  balance  nine  hon- 
dred  forty  dollars  through  Mannfaetureis  and 
Traders  Bank  Buffalo  noake  bill  of  sale  read 
eighty-five  hnndred  to  Captain  ^niliam  De- 
laney James  J.  Pendergast  and  Company. 

"Captain  William  Delaney." 

Defendant  received  In  doe  course  the 
$1,800  and  did  not  reply. 

Owing  to  tbe  condition  of  the  toe  In  tbe 
ice,  the  water  overflowed,  and  on  March  1:9 
the  tug  began  to  sink,  and  sunk  on  March  22. 
On  April  2  plaintiff  wrote  to  defendant  that 
the  bill  of  sale  and  draft  had  not  arrived, 
and  also  wrote  tbat  be  bad  beard  rumors 
that  tbe  boat  was  not  in  good  condition,  that 
ber  frames  were  broken,  and  deck  beams 
badly  rotted,  and  tbat  the  engine  was  (tf  no 
account.  On  April  8  plaintiff  paid  tbe  final 
draft  in  Buffalo.    In  a  letter  dated  April  9 
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defendant  expressed  surprise  at  the  reports 
of  the  condition  of  the  tug  and  stated  that 
the  defendant  had  diade  no  guaranty  of  the 
condition  of  the  vessel,  and  that  the  condi- 
tion did  not  enter  into  the  sale,  and  that 
they  had  not  been  called  on  to  make  any 
statements  relative  to  the  boat.  The  letter 
also  stated  that  the  draft  for  the  balance 
had  not  been  received.  When  the  defendant 
made  his  draft  for  the  balance  there  was  at- 
tached to  it  a  UU  of  sale  This  bill  of  sale 
was  in  ordinary  form,  describing  the  defend- 
ant as  sole  owner  and  that  defendant  had 
bargained  and  sold,  "and  by  these  presents 
do  bargain  and  sell,"  etc.  On  April  22  plain- 
tlff  arrived  in  Superior.  He  had  had  no  notice 
whatever  that  the  boat  had  sank.  He  then 
requested  McKellar  to  raise  the  tug.  UcKel- 
lar  said  he  would  have  nothing  to  do  with  It, 
and  said  that  plaintiff  had  salvage  enough 
In  the  boat  to  pay  him.  There  was  evidence 
that  the  expense  of  raising  the  tag  and  other 
items  araounted  to  $1,800.  The  court  sub- 
mitted but  one  question  to  the  jury,  namely, 
the  question  of  how  much  the  market  value 
Of  the  tug  was  decreased  by  the  sinking. 

Grace,  Fridley  &  Crawford,  of  Superior, 
for  appellants. 

Hanitch,  Hartley  ft  McPberson,  of  Supe- 
rior, for  respondent 

JONKS,  J.  (after  stating  the  facts  as 
above).  It  was  alleged  in  the  complaint  that 
It  was  mutually  agreed  that  the  defendant 
should  sell  the  tug  for  the  sum  of  $2,760, 
"and  deliver  the  same  upon  full  payment  of 
the  purchase  price  In  the  condition  in  which 
It  was  at  the  date  of  said  agreement  and  at 
the  defendant's  dock,  afloat  and  anchored 
thereat,"  and  that  it  was  "understood  and 
agreed  between  the  parties  that  defendant 
would  retain  possession  of  said  tug  until  the 
full  payment  of  said  purchase  price  was 
made,  and  preserve  the  same  from  damage 
or  loss,  and  upon  full  payment  of  said  pur- 
diase  price  deliver  said  tug  to  plaintiffs  at 
the  place  and  in  the  condition  In  which  said 
tug  was  at  the  time  at  making  said  agree- 
ment."      ^ 

[1]  There  was  no  evidence  of  any  such 
agreement,  and  the  case  was  tried  by  the 
plaintiff  on  the  theory  that  without  any  such 
agreement  the  title  and  the  risk  remained  in 
tbe  defendant  until  the  execution  of  the  bill 
of  sale.  There  was  no  parol  testimony  show- 
ing the  Intention  of  the  parties  as  to  the  date 
of  the  delivery  or  the  time  when  the  title 
•hould  pass.  It  is  elementary  that  the  time 
when  the  transfer  of  the  title  takes  place 
depends  upon  the  intent  of  the  parties  to  the 
contract.  That  intention  may  be  determined 
by  the  written  evidence,  and  If  the  subject 
Is  left  In  doubt,  Intention  may  be  shown  by 
the  statements  of  the  parties,  subject  to  the 
limitations  governing  the  reception  <rf  parol 


evidence,  and  by  the  circumstances  surround- 
ing the  transaction. 

[2]  Plaintiffs'  counsel  lay  great  stress 
iq>on  the  claim  made  by  them  that  there  was 
no  delivery  of  possession,  that  no  actual  pos- 
session was  given,  and  could  not  be  given, 
and  that  this  bears  upon  the  question  of 
Intention. 

Ifnder  the  conditions  existing  when  the 
memorandum  of  sale  was  made,  the  follow- 
ing section  of  the  statute  is  very  significant: 

"Where  there  is  an  unconditionBl  contract 
to  sell  specific  goods,  in  a  deliverable  state, 
the  property  in  tlie  goods  passes  to  the  buy- 
er when  the  contract  is  made  and  it  is  imma- 
terial whether  the  time  of  payment,  or  the 
time  of  delivery,  or  both,  be  postponed."  Sec- 
tion 1684tl8,  subd.  1,  Stats. 

This  wUs  undoubtedly  an  unconditional 
contract  of  sale  of  specific  goods.  We  see 
no  reason  why  the  tug  was  not  in  a  deliv- 
erable state  on  the  23d  of  February,  and 
the  fact  that  it  may  not  have  been  then 
practicable  to  remove  the  boat  to  Buffalo 
seems  to  ua  immaterial. 

In  a  very  recent  case  this  section  of  the 
statute  was  construed  by  this  court.  It  was 
a  case  perhaps  involving  more  difficulty  than 
the  instant  case,  since  the  claim  was  vigor- 
ously made  that  the  sale  was  conditionaL 
In  the  opinion  by  Mr.  Justice  Rosenberry,  It 
was  said: 

"Whether  or  not  the  title  to  the  goods  de- 
scribed in  the  contract  passed  to  the  defend- 
ant depends  npon  the  intention  of  the  parties. 
Section  1684tl8,  Wis.  Stats.  The  contract  it- 
self does  not  in  terms  say  when  the  title 
should  pass.  Reconrse  must  be  had,  therefore, 
to  rules  of  construction.  Section  1684tl9  es- 
tablishes the  rules  for  ascertaining  the  intm- 
tion  of  the  parties  as  to  the  time  at  which 
the  property  and  goods'  is  to  pass  to  the  buy- 
er where  there  is  no  specific  provision  in  the 
contract.    •    •    • 

"In  this  case  the  goods  were  ascertained 
and  in  a  deliverable  state.  'IDie  buyer  had  the 
right  at  any  time  before  June  1,  1020,  upon 
payment  of  the  remainder  of  the  purchase 
price,  to  take  the  goods,  and  if  the  plaintiff 
had,  npon  tender  being  made  to  it,  refused 
to  deliver  the  goods  the  right  of  the  defend- 
ant to  recover  the  same  in  an  action  of  re- 
plevin would  have  been  complete."  City  of 
Boscobel  V.  Moscoda  Mfg.  Co.,  183  N.  W. 
063,  964. 

Plaintiffs'  counsel  argue  that  it  must  have 
been  the  intention  of  the  parties  that  fur- 
ther acts  were  to  be  performed  before  the 
transfer  of  title  should  take  place — at  least, 
that  a  bill  of  sale  was  to  be  executed — ^but 
DO  mention  of  a  bUl  of  sale  was  made  until 
more  than  a  month  after  the  bargain  was 
made. 

It  is  also  contended  that  the  language 
in  the  bill  of  sale  in  which  the  defendant 
is  described  as  owner,  and  the  words  of  bar- 
gain and  sale,  afford  evidence  that  the  title 
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bad  not  been  transferred;  but  we  regard  tbe 
bill  of  sale  as  merely  formal  evidence  of  tbe 
bargain  wblcb  had  been  made  on  February 
23. 

Plaintiffs'  counsel  argte  that  whatever 
may  have  X)eea  tbe  tecbuical  rights  of  tbe 
parties,  the  defendant  was  guilty  of  such 
concealm^it  and  fraud  that  he  should  re- 
spond In  damages.  There  is  no  claim  that 
the  defendant  was  in  fault  for  the  sinking  of 
the  tug.  This  was  tbe  result  of  natural  caus- 
es for  which  neither  party  was  to  blame. 
When  the  defendant  heard  of  the  danger,  be 
did  what  he  could  to  prevent  it  pursuant  to 
the  telegram  of  March  17. 

In  these  transactions  neither  party  seem- 
ed to  be  acting  from  purely  altruistic  mo- 
tives. On  the  one  hand,  the  defendant  fail- 
ed to  notify  the  plaintiff  of  tbe  condition  of 
the  tug.  On  the  other  hand,  plalntlfF  Capt 
Delaney  requested  defendant  to  place  the 
value  of  tbe  tug  at  98,500  to  any  one  mak- 
ing Inquiry,  and  he  caused  that  amount  to  be 
placed  In  the  bill  of  sale  as  the  considera- 
tion, although  the  purchase  price  was  only 
$2,750.  There  was  testimony  that  he  had 
told  hia  associates  that  he  had  paid  $8,500. 

The  defendant  insisted  that  the  tag  was 
at  the  risk  of  tbe  plaintitr  after  February  23. 
In  view  of  the  statute  and  the  authority 
above  quoted,  we  consider  that  this  claim 
rested  upon  solid  ground,  and  it  cannot  be 
said  that  he  was  guilty  of  any  actionable 
fraud. 

We  agree  with  the  trial  conrt  that  the 
title  passed  on  February  23.  Defendant's 
counsel  argue  that  even  if  this  was  not  true, 
plaintiff  would  be  prevented  from  recovering 
by  section  1684t8,  subd.  3,  because  the  con- 
tract was  for  the  Sale  of  specific  goods,  and 
indivisible,  and  that  since  plaintiff  did  not 
elect  to  rescind  and.  recover  tbe  purchase 
money  paid,  but  took  the  boat  in  its  damaged 
condition,  he  was  bound  to  pay  the  purchase 
price.  In  view  of  tbe  conclusion  we  have 
reached,  it  is  not  necessary  to  consider  this 
question. 

Judgment  afBrmed. 


8EIFERT  V.  DIRK  et  «c. 

(Supreme  Conrt  of  Wisconsin.    Oct.  18,  1921. 
DissentlDg  Opinion    Oct.  19,  1921.) 

t.  Brokers  9=>43 (2)— Having  performed  8erv> 
Ices,  may  recover  en  quantum  meruit  not- 
withstanding invalidity  of  parol  contract. 
Real  estate  broker,  having  performed  serv- 
ices    onder   a    parol   brokerage   contract,   may 
recover  on  quantum  meruit,  where  tbe  benefits 
of  performance  have  been  knowingly  accepted 
and  retained  by  tbe  owner,  notwithstanding  in- 
validity   of    contract   because   not    reduced   to 
writing  as  required  by  St.  1919,  J  2305m. 


2.  Brokers  «=>82(l)— To  reoover  •■  qoaatna 
meruit  for  servloes  rendered  under  Invalid 
parol  brokerage  contract,  most  plead  •noli 
oaase  of  action. 

Broker,  having  performed  services  under 
brokerage  contract,  invalid  because  not  in  writ- 
ing under  St  1919,  {  2306m,  to  recover  on  a 
quantum  meruit,  must  properly  plead  such 
cause  of  action,  either  originally  or  by  amend- 
ment. 

Owen,  Bosenberry,  and  Jones,  JJ.,  dissent- 
ing. 

Appeal  from  Waukesha  County  Conrt; 
David  W.  Agnew,  Jndge. 

Action  by  Gustnv  Seifert  against  John  B. 
Dirk  and  wife.  Judgment  for  defendants, 
and  plaintiff  appeals.  Bevecsed  and  remand- 
ed, with  dlrectionfl. 

The  complaint  alleged  in  substance:  That 
plaintiff  is  a  real  estate  broker  and  a  licensed 
member  of  the  Wisconsin  real  estate  board; 
that  the  defendants  listed  with  him  as  such 
broker  certain  real  estate  of  which  they  were 
tbe  owners  for  sale  or  exchange ;  that  the  de- 
fendants promised  and  agreed  to  pay  plain- 
tiff for  his  services  in  and  about  such  sale 
or  exchange  the  usual  and  customary  bro- 
kerage or  commission  paid  for  such  services 
in  the  city  of  Milwaukee,  that  i%  3  per  cent- 
um of  the  price  fixed,  either  for  sale  or  ex- 
change, of  $17,000 ;  that  through  the  serviced 
of  plaintiff  an  exchange  was  made  of  de- 
fendants' property  with  that  of  anoth^  own- 
er of  property,  and  tbe  defendants  enteied 
into  possesaion  and  control  of  aach  other 
propoty  pursuant  to  such  exchange. 

By  stipulation  between  the  parties  there 
was  inserted  in  tbe  complaint,  in  order  that 
the  question  here  raised  might  be  deemed  to 
be  squarely  presented,  the  following: 

"That  no  contract  in  writing  for  a  commis- 
sion was  entered  into,  by,  and  between  plain- 
tiff and  said  defendants." 

It  was  further  alleged: 

"That  the  defendants  became  and  are  indebt- 
ed to  the  plaintiff  as  a  real  estate  broker  for 
the  worth  and  value  of  tbe  work,  labor,  and 
services  performed  and  rendered  by  plaintiff 
for  them  in  and  about  the  said  exchange  of 
their  property  for  said  other  property,  for 
which  said  defendants  agreed  to  pay  the. 
plaintiS;  that  said  services  were « and  are  rea- 
sonably worth  tbe  sun)  of  $510." 

It  was  also  alleged  that  the  said  sum  be- 
came due,  that  demand  therefor  was  made, 
and  payment  refused,  and  Judgment  was  de- 
manded for  said  sum  of  $510.  The  demurrer 
to  such  complaint  being  sustained,  and  a 
judgment  of  dismissal  being  thereafter  en- 
tered, plaintiff  appealed  therefrom. 

F.  P.  Hopkins,  of  Milwaukee,  for  appel- 
lant. 

Otto  A.  Lemke  and  M.  H.  Sell,  both  of 
Milwaukee,  for  respondents. 
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KSCHWEHiER,  7.  (after  stating  the  facts  L.  437.     Sacb  statement  Is  supported  by  a 


as  above).  The  complaint  was  treated  In  the 
court  below  and  on  its  presentation  here  as 
sufficient  In  form  to  state  a  daim  upon  quan- 
timi  meruit,  as  well  as  upon  an  express  con- 
tract to  recover  for  rendered  and  accepted 
services  in  the  exchange  of  real  estate  by  the 
plaintiff  as  real  estate  broker  for  the  defend- 
ants. We  shall  so  treat  it  here,  thougb  the 
language  of  the  complaint,  so  far  as  It  pur- 
ports to  set  out  a  cause  of  action  quantum 
meruit,  may  not  be  as  precise  and  definite  as 
the  usual  rules  of  pleadings  for  such  cause  of 
action  requires. 

The  demurrer  to  the  complaint  was  sus- 
tained In  the  court  below  upon  the  view  that, 
since  the  enactment  of  chapter  221  of  the 
Ijaws  of  1917  there  can  be  no  recovery  for 
services  rendered  by  real  estate  agents  in 
procuring  either  a  buyer  or  a  seller  of  real 
estate  except  and  unless  such  express  con- 
tract be  In  writing,  in  accordance  with  the 
conditions  specified  In  said  chapter,  and  that, 
falling  such  express  contract,  there  can  be 
no  recovery  upon  any  implied  contract  to  pay 
what  the  services  were  reasonably  worth. 
Said  chapter  221  of  1917  created  a  new  sec- 
ticm  Inserted  in  chapter  101,  Stats.,  "Con- 
cerning fraudulent  conveyances  and  contracts 
relating  to  real  estate,"  and  reads  as  follows: 

"Section  230fim.  Every  contract  to  pay  a 
conunJsaion  to  a  real  estate  agent  or  broker 
or  to  any  other  person  for  selling  or  buying 
real  estate  shall  be  void  unless  such  contract 
or  some  note  or  memorandum  thereof  describ- 
ing such  real  estate,  expressing  the  price  for 
which  the  same  may  be  sold  or  purchased,  the 
commission  to  be  paid  and  the  period  during 
which  the  agent  or  broker  shall  procure  a 
buyer  or  seller,  be  in  writing  and  be  sub- 
scribed by  the  person  agreeing  to  pay  such 
commission.'' 

This  predae  statute  has  been  before  the 
oonrt  twice  since  its  passage;  in  GifCord  v. 
Stranb,  172  Wis.  890,  179  N.  W.  600,  where 
the  written  memorandum  relied  upon  was 
bdd  not  to  be  a  compliance  with  this  stat- 
ute, and  for  that  reason  a  judgment  for  the 
defendant  was  sustained;  and  in  Brown  v. 
Marty,  172  Wis.  411,  179  N.  W.  802,  where 
the  written  contract  there  sued  upon  was 
held  to  be  sufficient.  In  neither  of  these 
cases,  however,  was  the  question  now  before 
us  presented  or  considered. 

The  conclusion  of  the  court  below  in  sus- 
taining the  demurrer  to  each  of  the  causes  of 
actions  attempted  to  be  set  forth  In  the  com- 
plaint herein  Is  undoubtedly  in  accord  with 
the  general  line  of  authorities  upon  stat- 
utes similar  to  the  one  here  under  considera- 
tion. It  being  generally  stated  that,  where 
a  statute  such  as  here  requires  written  au- 
thorization, a  broker  who  acts  under  an  oral 
contract  of  employment  cannot  recover  the 
value  of  his  services  as  upon  Implied  prom- 
ise; 19  Oyc.  p.  220;  4  R.  a  L.  300;  25  R.  a 


number  of  decisions. 

In  McCarthy  v.  Loupe,  62  Cal.  299,  passing 
upon  the  precise  question  here  presented  as 
to  whether  the  right  still  existed  to  rely  upon 
an  Implied  promise  to  recover  the  value  of 
such  services  rendered,  it  was  held  that,  in- 
asmuch as  ab  express  contract  was  required 
by  statute,  the  law  would  no  longer  imply 
a  contract.  The  mle  has  been  repeatedly  de- 
clared In  that  Jurisdiction  in  many  cases  in- 
termediate the  decision  above  cited,  and  the 
case  of  Ryan  v.  Walker,  35  Cal.  App.  110, 
169  Pac.  417;  the  same  view  is  expressed 
In  Indiana.  Selvage  v.  Talbott,  176  Ind.  648, 
96  N.  H.  114,  33  L.  R,  A.  (N.  8.)  973,  Ann. 
Gas.  1913C,  724,  and  again  in  Peters  v.  Mar- 
tin, 69  Ind.  App.  436,  122  N.  B.   16. 

In  Idaho  it  was  stated  that  to  hold  other- 
wise would  be  to  absolutely  nullify  the  stat- 
ute. Wetherhead  v.  Cooney,  82  Idaho,  127, 
180  Pac.  760. 

In  Michigan,  while  recognizing  that  recov- 
ery quantum  meruit  may  be  permitted  for 
services  actually  performed  under  other 
kinds  of  contracts,  if  void  under  the  statute 
of  frauds,  yet  It  was  held  under  just  such  a 
statute  as  here  that  to  make  the  same  role 
applicable  would  nullify  the  new  statute,  and 
that  as  to  this  particular  class  of  contracts 
no  recovery  could  be  had  in  any  form  of  ac- 
tion in  the  absence  of  compliance  with  such 
a  statute.  Paul  v.  Graham,  193  Mich.  447, 
160  N.  W.  616;  Smith  v.  Starke,  196  Mich. 
811,  162  N.  W.  998. 

In  Iowa,  in  passing  upon  a  Nebraska  stat- 
ute, limited,  however,  to  tJie  obtaining  of  a 
purchaser  only.  It  was  held  that,  an  oral  con- 
tract for  such  services  being  invalid  in  Ne- 
braska, where  made,  coold  not  be  held  valid 
or  enforced  in  Iowa.  Brown  St  Brammer  t. 
Pearson  Co.,  169  Iowa,  60,  160  N.  W.  1057. 
The  Nebraska  court  so  interpreted  their  stat- 
ute. Barney  v.  Lasbury,  76  Neb.  701,  107 
N.  W.  989.  The  same  view  is  held  in  Parker 
T.  Bruggeman,  72  Wash.  309,  130  Pac.  358. 
.  In  Oreg<m  the  statute  made  an  agreemoit 
of  sudi  kind  not  valid  unless  in  writing,  but 
also  provided  that  evidence  of  the  agreement 
shall  not  be  received  other  than  the  writing 
Itself,  or  secondary  evidence  thereof,  and  un- 
der such  statute  It  was  held  that  there  can 
be  no  recovery  as  upon  an  implied  contract 
Taylor  v.  Peterson,  76  Or.  77,  147  Pac.  620. 

In  two  Jurisdictions  acts  have  been  passed 
punishing  as  a  misdemeanor  the  offering  to 
sell  the  real  estate  belonging  to  another  with- 
out written  authority.  Upon  aa  action 
brought  to  recover  a  commission,  the  breach 
of  such  statute  was  urged  as  a  defense,  bat 
it  was  held  that  such  legislation  was  an  arbi- 
trary infringement  upon  the  rights  of  persons 
engaged  in  a  lawful  occupation,  but  intimat- 
ed that,  had  it  l)een  an  act  for  the  puii>oBe 
of  regulating  the  business  of  brokerage  or 
the  statute  of  frauds  a  different  question 
would  be  presented.    Fisher  y.  Woods,- 187 
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N.  Y.  90,  79  N.  H.  838, 12  li.  R.  A.  (N.  S.)  707. 
A  similar  penal  statute  was,  however,  beld 
valid  In  Missouri,  and  prevented  the  recovery 
of  a  commlsdon  for  a  sale  made  in  violation 
ot  Its  tenns.  Rothwell  v.  Gibson,  121  Sfa 
Aiq>.  279,  98  S.  W.  801. 

[1]  We  are  compelled,  however,  to  reach  a 
contrary  conclusion,  and  hold  that  the  com- 
mon-law right  to  recover  quantum  meruit 
for  services  of  such  a  nature  as  those  here 
Involved,  the  benefits  whereof  are  knowingly 
accepted  and  retained  by  the  party  against 
whom  the  claim  Is  made,  stiU  remains,  though 
the  express  contract  under  which  the  services 
were  entered  upon  Is  declared  to  be  void 
because  not  reduced  to  writing.  Such  right 
to  recover  quantum  meruit  is  grounded  in 
the  common  law.  Page  on  Cont.  par.  30. 
It  has  long  been  firmly  established  hera 
Wbeeler  v.  Hall,  41  Wis.  447,  450;  McMillan 
V.  Page,  71  Wis.  655,  661,  38  N.  W.  178; 
Miller  V.  Tracy,  86  Wis.  330,  56  N.  W.  866; 
Wojahn  V.  National  Union  Banic,  144  Wis. 
646,  667, 129  N.  W.  1068;  Grossbier  v.  C.  St. 
P.,  M.  ft  O.  R.  C!o.,  173  Wis.  603,  509,  181  N. 
W.  746. 

While  It  is  undoubtedly  true  that  the  exist- 
ence of  an  express  contract  between  parties 
generally  repels  any  Inference  of  an  implied 
contract  for  the  same  subject-matter,  never- 
theless, where  such  express  contract  is  void 
by  reason  of  some  provision  of  public  policy, 
as  expressed  in  other  than  penal  statutes,  the 
possibility  of  an  implied  contract  being  in- 
ferred is  not  excluded.  Page,  Cont.  (2d  Ed.) 
par.  1438. 

There  is  no  need  here  of  considering,  be- 
cause of  the  substantial  difference  is  the  bas- 
is of  the  holdings,  the  many  decisions  declar- 
ing the  doctrine  that  there  can  be  no  recov- 
ery in  any  form  upon  a  contract  which  Is 
made  in  violation  of  the  provisions  of  a  penal 
statute,  such  as  for  money  loaned  for  gam- 
bling (Scboenberg  v.  Adler,  105  Wis.  645,  81 
N.  W.  1055),  or  those  based  upon  a  violation 
of  the  Sunday  law  (Sentinel  Co.  v.  Mdsel- 
bach  M.  W.  Co.,  144  Wis.  224,  230,  128  N.  W. 
861,  82  U  R.  A.  [N.  S.]  436,  140  Am.  St  R^. 
1007;  Jacobaon  v.  Bentzler,  127  Wis.  568, 107 
N.  W.  7.  4  L.  R.  A.  [N.  S.]  1161.  116  Am.  St 
Rep.  1052,  7  Ann.  Cas.  633);  although  as  to 
even  such  void  Sunday  contracts,  where  serv- 
ices In  Intended  compliance  with  such  con- 
tracts are  thereafter  rendered,  and  the  bene- 
fits thereof  accepted,  a  recovery  may  never- 
theless be  had  for  their  reasonable  value 
(Thomas  v.  Hatch,  63  Wis.  296,  10  N.  W.  393, 
where  pleadings  were  allowed  to  be  am^ided 
on  the  trial  to  change  the  cause  of  action  from 
the  express  contract  made  on  Sunday  to  one 
on  implied  contract;  King  v.  Graef,  136  Wis. 
648,  m  N.  W.  1058,  20  U  R.  A.  IN.  S.]  88, 
128  Am.  St  Rep.  1101,  sale  of  personal  prop- 
erty made  on  Sunday  and  delivery  on  secu- 
lar day;  Wausau  Lumber  Co.  v.  Ind.  Com., 
166  Wis.  204,  206,  164  N.  W.  838). 

The  substance  of  the  old  Kngllsh  statute  ot 


frauds  aimed  to  prevent  perjury  and  the  es- 
tablishing of  unjust  and  unfounded  claims 
(Baumgarten  v.  Cohn,  141  Wis.  316^  124  N. 
W.  288,  18  Ann,  Cas.  1076;  Giflord  v.  Straub, 
172  Wis.  396,  400,  179  N.  W.  600)  relating 
to  contracts  have  continuously  appeared  as 
a  part  of  our  statutory  law  since  at  least  as 
early  as  the  revision  of  1849.  The  two  oon- 
cemlag  real  estate  are:  Section  2302,  pro- 
viding in  substance  that  no  estate  or  interest 
in  lands  (other  than  leases  not  over  one  year) 
shall  be  created,  etc.,  unless  by  act  or  opera- 
tion of  law  or  by  deed  or  conveyance  in  writ- 
ing; and  section  2304,  which  makes  void 
every  contract  for  leasing  of  real  estate  for  a 
longer  period  than  one  year,  or  for  the  sale 
of  any  lands  or  Interest  therein  unless  the 
contract  or  memorandum  thereof  expressing 
the  consideration  Is  i«  writiiig  and  properly 
subscribed. 

As  to  contracts  relating  to  personal  proper- 
ty and  services,  section  2307  declares  void 
every  agreement  that  by  its  terms  is  not  to 
be  performed  within  one  year  from  the  mak- 
ing thereof  unless  expressed  in  writing,  etc 
That  the  latter  two  of  these  sections  contain 
the  word  "void,"  while  such  word  does  not 
appear  in  sectimi  2302,  Stats.,  supra,  makes 
no  material  dlfCerence  in  the  consideration 
of  the  question  here  presented. 

The  new  statute  (section  2305m)  now  be- 
fore us  is  no  more  drastic  or  emphatic  aa  to 
the  necessity  of  a  writing  and  the  effect  of 
the  failure  thereof  than  Is  the  language  of 
the  other  provisions  of  the  statute  of  frauds 
above  mentioned.  As  to  each  of  such  earlier 
provisions  of  the  statute  of  frauds,  it  has 
uniformly  and  consistently  been  held  that 
even  though  a  party  may  bring  bis  action  to 
recover,  basing  it  in  the  first  instance  upon 
a  contract  which  must  be  declared  void  by 
reason  of  such  statutes,  he  may  nevertheless 
be  permitted,  upon  proper  pleading,  to  disre- 
gard and  hold  as  naught  such  express  con- 
tract and  recover  the  reasonable  value  there- 
of np<m  an  implied  contract  to  pay  for  the 
same  subject-matter  as  that  included  and 
covered  by  the  express  contract  The  fact 
that  the  parties  did  ent«r  into  the  undertak- 
ing In  supposed  compliance  with  such  express 
contract  is  not  a  bar  to  the  right  to  recover 
under  such  implied  contract 

Such  is  the  effect  of  the  following  and  oth- 
er cases:  Clark  v.  Davidson,  53  Wis.  317, 10  N. 
W.  384,  one  taking  possession  of  a  farm  un- 
der a  parol  agreement  void  under  section 
3202,  Stats.,  supra,  and  performing  labor 
thereon  may  recover  quantum  meruit.  53 
Wis.  323,  10  N.  W.  386. 

An  oral  contract  for  services  rendered  under 
a  promise  to  devise  and  bequeath  real  and 
personal  property  as  compensation  for  such 
services  being  void  under  section  2304,  Stats., 
as  to  the  real  estate,  and  being  Indivisible,  void 
in  part,  and  failing  wholly,  does  not  prevent 
the  right  of  the  person  rendering  such  serv- 
ices  to  recover   therefor  quantum  meruit 
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Among  fhe  many  cases  so  bolding  are  tbe 
following:  Ellis  v.  Gary,  74  Wis.  176,  42  N. 
W.  252,  4  I^  H.  A.  55,  17  Am.  St.  Rep.  125 ; 
Estate  of  Keflsler,  87  Wis.  660,  667,  69  N.  W. 
129,  41  Am.  St  Rep.  74;  Martin's  Estate, 
108  Wis.  284,  84  N.  W.  489,  81  Am.  St  Rep. 
805;  Loper  v.  Sheldon's  Estate,  120  Wis.  26, 
32,  97  N.  W.  824;  Taylor  v.  Thleman,  132  Wis. 
38,  45,  111  N.  W.  229,  122  Am.  St.  Rep.  943; 
Langhnan  v.  lAnghnan,  165  Wis.  348,  162  N. 
W.  160 ;  Nelson  v.  Cbrlstensen,  169  Wis.  873, 
172  N.  W.  741. 

In  Kodi  V.  Williams,  82  Wis.  186, 191,  62  N. 
W.  257,  the  same  rule  was  recognized  In  an 
action  for  architect's  services  rendered  mider 
an  express  contract  to  pay  therefor  by  t-he 
conveyance  of  land,  which  defendant  offered 
to  do,  yet  nevertheless  the  plaintiffs  were 
permitted  to  disregard  the  express  contract 
and  to  recover  on  qnantnm  meruit  as  the  in- 
evitable resnlt  from  holding  the  contract 
void;  this  court  In  that  case  adopting  what 
was  said  in  Salb  v.  Campbell,  66  Wis.  405, 
27  N.  W.  45,  that  the  parties  In  such  a  situa- 
tion stand  as  though  no  CMitract  erlsted  be- 
tween them.  In  Selfert  t.  Mueller,  166  Wis. 
629,  146  X.  W.  787,  a  similar  result  was 
reached  as  in  Koch  ▼.  Williams,  supra,  the 
express  agreement  being  for  services  of  a 
real  estate  broker  as  in  this  case.  Drahetm 
V.  Evlson,  112  Wis.  27,  87  N.  W.  796,  and  oral 
contract  for  labor  on  a  farm  void  under  sec- 
tion 2307,  Stats.,  being  for  a  period  longer 
than  one  year,  yet  for  the  services  rendered 
recovery  might  be  had  upon  quantum  meruit 
In  Cohen  v.  Stein,  61  Wis.  608,  21  N.  W.  514, 
the  express  contract  was  for  services  of  hus- 
band and  wife  for  more  than  a  year,  and 
void  under  section  2307,  stlU  recovery  was 
permitted  on  quantum  meruit  To  the  same 
^ect  Chase  v.  Hinckley,  126  Wis.  79.  106 
N.  W.  230,  2  U  R.  A.  (N.  S.)  738,  UO  Am. 
St  Rep.  896,  6  Ann.  Cas.  328. 

[2]  It  Is  of  course  necessary  in  all  such  sit- 
uations that  tbe  matter  should  be  presented 
properly  by  pleadings  either  originally  or  by 
amendment;  otherwise  tbe  party  must  stand 
or  fall  on  his  express  contract.  Pearson  ▼. 
Kdly,  122  Wis.  660, 100  N.  W.  1064;  Manning 
V.  School  District,  124  Wis.  84,  104,  102  N. 
W.  356 ;  aiBt  v.  Johnson-Carey  Co.,  158  Wis. 
18S,  203,  147  N.  W.  1079.  Ann.  Cas.  1916B, 
460.  We  can  see  no  logical  basis  for  applying 
a  different  rule  of  construction  for  this  new 
provision  from  that  long  given  to  the  older 
statutes,  or  why  the  term  "void"  should  be 
more  far-reaching  when  Inserted  In  the  mod- 
em than  when  used  in  the  older  statutes. 

The  former  statutes  have 'been  consistent- 
ly held  to  affect  only  the  express,  and  not 
ttie  implied  contract  That  has  been  left  as 
at  common  law,  and  practically  unimx>alred, 
and  no  change  has  been  made  by  legislative 
declaration  to  the  contrary  In  all  these  years 
«f  repeated  judicial  Interpretations  of  these 
provisions  of  the  statutes  of  frauds.  The 
aew  provision  Is  to  effect  the  same  general 


purpose,  Is  Imbedded  In  the  same  surround- 
ings as  Is  its  elder  sisters,  and  should  receive 
similar  treatment  There  is  no  more  nullifl- 
cation  of  the  new  by  the  present  holding  than 
of  the  older  statutes  by  the  former  rulings 
of  that  court  as  cited  supra. 

We  hold,  therefore,  that  section  2305m, 
Stats.,  makes  void  the  express  contract  only, 
and  that  the  right  to  recover,  under  the  prop- 
er state  of  facts,  quantum  meruit,  upon  the 
Implied  promise  to  pay  for  such  services  ren- 
dered, the  benefits  whereof  are  accepted,  has 
not  been  legislated  out  of  existence.  It  fol- 
lows therefrom  that  the  demurrer  to  the  com- 
plaint 80  far  as  it  stated  a  cause  of  action 
upon  quantum  meruit  should  have  been  over- 
ruled. 

Judgment  reversed  and  the  cause  remand- 
ed, with  directions  to  overrule  the  demurrer 
to  tbe  plaintiff's  complaint 

OWEN,  J.  (dissenting).  There  is  no  m<»e 
fundamental  rule  than  that  in  the  construc- 
tion of  a  statute  the  intention  of  the  Legis- 
lature in  enacting  it  should  be  given  effect. 
In  ascertaining  the  intent  of  the  Legisla- 
ture— 

*<The  court  can  and  shovld  consider  the  'sur- 
rounding drcumatances,  t^e  ezlstiiig  condition 
of  things,  the  evils  to  be  remedied,  the  objects 
to  be  attained,  look  at  the  whole  and  every 
part  of  the  statute  and  the  apparent  intention 
derived  from  the  whole,  to  its  subject-matter, 
to  its  effects  and  consequences,  and  to  the  rea- 
son and  spirit,  and  thus  ascertain  the  tme 
meaning  of  the  Legislature.'"  State  ex  rel. 
McGrael  v.  Phelps,  144  Wie.  1,  9,  128  N.  W. 
1041,  1044,  35  L.  B.  A.  (N.  S.)  853. 

Section  2305m,  Stats.,  has  been  before  tills 
court  on  two  prior  occasions.  Gifford  t. 
Straub,  172  Wis.  896,  170  N.  W.  600;  Brown 
V.  Marty,  172  Wis.  411,  179  N.  W.  602.  No 
doubt  was  then  entertained  concerning  the 
object  and  purpose  of  the  Legislature  in 
enacting  the  statute.  In  the  former  case  it 
was  said: 

"The  statute  was  doubtless  enacted  for  rea- 
sons similar  to  those  which  led  to  the  enact- 
ment of  the  statute  of  frauds.  It  was  to  pre- 
vent frauds  and  perjuries.  Its  enforcement 
will  sometimes  protect  brokers  who  have  ren- 
dered valuable  services  too  little  appreciated. 
More  often  it  will  protect  owners  from  un- 
founded daims.  It  will  tend  to  prevent  tbe 
flood  of  litigation  arising  out  of  misunderstand- 
ings between  well-meaning  persons." 

It  Is  notorious  that  claims  made  by  real 
estate  brokers  against  owners  of  property 
for  commissions  arising  from  the  sale  of  land, 
which  claims  were  often  founded  upon  mere 
casual  conversations  the  owners  did  not  un- 
derstand to  amount  to  a  contract  have  been 
a  most  fruitful  source  of  litigation.  It  was 
for  the  purpose  of  suppressing  litigation  of 
this  kind  that  the  legislation  was  enacted. 
The  constructl<m  placed  by  the  court  upon 
section  2306m  again  opens  the  floodgates  for 
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such  litigation,  and  leaves  the  matter  worse 
than  if  no  legislation  had  been  enacted. 

Previous  to  the  enactment  of  the  statute 
the  owner  could  at  least  limit  his  liability  by 
an  oral  contract.  This  he  cannot  now  do. 
Although  the  oral  contract  be  held  void,  nev- 
ertheless the  broker  may  bring  action  to  re- 
cover for  the  reasonable  value  of  his  services. 
By  virtue  of  the  construction  placed  upon  It 
by  the  decision  In  this  case,  the  legislative 
irarpose  In  enacting  the  statute  is  defeated, 
and  its  effort  to  suppress  actions  of  this 
kind  is  rendered  entirely  futile.  I  contend 
that,  where  the  purpose  of  the  Legldature 
in  enacting  a  statute  is  so  plain  as  to  have 
received  aflirmatlTe  expression  In  the  deci- 
sions of  this  court,  no  rule  of  construction, 
no  precedent  of  prior  Judicial  decision,  should 
be  held  sufficiently  potent  to  prevent  a  con- 
struction which  will  give  effect  to  the  plair 
legislative  intent.  I  have  supposed  that  the 
oflBoe  of  accepted  rules  for  the  construction 
of  statutes  was  to  enable  the  court  to  dis- 
cover and  give  effect  to  the  legislative  In- 
tent, and  that  all  rules  must  be  subordinated 
to  the  dominating  rule  that  statutes  must  be 
construed  so  as  to  effectuate  the  legislative 
purpose.  It  s^ms  clear  to  my  mind  that  this 
has  not  been  done  in  the  Instant  case.  I 
think  it  was  the  purpose  of  the  Legislature 
to  prohibit  any  recovery  of  broker's  commis- 
sions for  the  sale  of  real  estate  unless  the 
right  to  that  commission  should  be  establish- 
ed by  a  written  contract.  I  think  the  trial 
court  was  right,  and  that  the  Judgm^it 
should  be  affirmed. 

I  am  authorized  to  state  that  Mr.  Justice 
ROSENBERRT  and  Mr.  Justice  JONES  con- 
cur in  this  dissenting  opinion. 


WAUKESHA    GAS    fc    ELECTRIC    CO.    V. 
WAUKESHA  MOTOR  CO.* 

(Supreme  Court  of  Wisconsin.    Oct  18,  1021.) 

Pulillo  Service  Commissions  <ss>l9i/2.  New,  vol. 
I2A  Key-No.  S«r<e»— Railroad  Comm'ltslon'i 
Jurisdiction  over  rates  of  public  utilities  does 
not  oust  courts  of  Jsrisdiction  over  controver- 
sy regarding  failure  to  furnlsli  gas  and  eleo- 
tricity. 
BaUroad   Commission   Ijaw    (St   1919,    {{ 
1797— 37m  and   1797— 12a),  as  to  jurisdiction 
of    the    commission    over    qaestions    of    over- 
charges or  inadequate  service,  does  not  oust 
the  courts   of  Jurisdiction   to  hear   an   action 
or  counterclaim  based  on  failure  of  a  public 
utility  to  perform  its  contract  duty,  or  duty  es- 
tablished by  law,   or  otherwise,   such  as  the 
failure  of  a  gas  and  electric  company  to  per- 
form its  contract  to  furnish  a  certain  quantity 
of  gas  and  electricity;    for  the  jurisdiction  of 
the  commission  is  confined  to  prescribing  rates 
and  regulations  for  the  future,  and  it  has  no  ju- 
risdiction to  redress  wrongs  or  grievances  aris- 
ing from  past  conduct  of  the  utility. 


Appeal  fnnn  Circuit  CJourt,  Waukesha 
County;  Martin  L.  Lue<^,  Judge. 

Action  by  the  Waukesha  Gas  &  Electric 
0>mpany  against  the  Waukesha  Motor  Cknn- 
pany,  in  which  defendant  interposed  a  coun- 
terclaim, to  which  plaintiff  demurred.  From 
the  order  sustaining  the  demurrer,  defend- 
ant appeals.  Order  reversed,  and  cause  re- 
manded. 

The  plaintiff  is  a  public  utility  furnishing 
gas  and  electric  service  In  the  city  of  Wau- 
kesha. The  defendant  is  the  proprietor  of  a 
manufacturing  plant  located  in  that  city.  In 
an  action  brought  by  the  plaintiff  against 
the  defendant  the  defendant  interposed  a 
counterclaim,  in  which  it  was  alleged,  in  ef- 
fect that  the  plaintiff  had  entered  into  a 
contract  by  which  It  undertook  and  agreed 
to  furnish  the  defendant  with'  all  of  the 
electric  energy  necessary  to  properly  operate 
its  plant,  and  with  2,(X)0,(X>0  cubic  feet  of  gas 
per  month;  that  by  reason  of  this  contract 
it  equipped  its  plant  with  electric  motors 
and  with  proper  appliances;  that  {dalntlff 
breached  said  contract  by  failing  to  furnish 
electrical  energy  In  sufficient  quantity  to 
enable  defendant  to  properly  prosecute  Its 
manufacturing  business,  and  that  it  failed  to 
furnish  it  with  the  2,000,000  cubic  feet  of 
gas  per  month,  whidi  resulted  in  embamss- 
ment  and  delay  in  the  prosecution  of  Its 
manufacturing  business,  all  to  its  daauige  in 
the  sum  of  $150,000. 

A  demurrer  to  the  counterdalm  was  inter- 
posed, upon  the  ground  that  the  conrt  had  no 
Juri8dlctl<m  of  the  cause  of  action,  and  mt 
the  farther  £;round  that  no  facts  were  stated 
to  constltnte  a  cause  of  action.  The  court 
made  an  order  sustaining  the  general  demur- 
rer, generally.  While  the  order  did  not  state 
the  grounds  upon  which  the  demurrer  was 
sustained,  an  opinion  filed  by  the  trial  Judge 
indicates  that  It  was  sustained  because  the 
court  had  no  Jurisdiction.  Tbla  appeal  la 
from  the  order  sustaining  the  demurrer. 

Frame  &  Blackstone,  of  Waukesha,  toe  ap- 
pellant. 

M.  A.  Jacobsrai,  of  Waukesha,  tor  respond- 
ent 

OWEN,  J.  (after  stating  the  facts  as 
above).  The  counterclaim  sets  forth  a  cause 
of  action  for  a  plain  breach  of  contract 
That  it  sets  forth  facts  sufficient  to  constitute 
a  cause  of  action  is  not  seriously  diaUaiged 
here.  A  demurrer  thereto  was  sustained  <» 
the  ground  that  the  court  had  no  Jurisdiction 
of  the  cause  of  action.  The  trial  court  was  of 
the  <^>inlon  that  the  Railroad  (Commission  had 
ezdnalve  Jurisdiction  to  deal  with  the  subject 
Respondent  seeks  to  maintain  that  positioa 
by  reason  of  the  analogy  between  our  Public 
Utility  Act  and  the  Interstate  Commerce  Act, 


dtsaFor  other  cbsm  lee  same  topic  and  KBV-NDHBBR  In  aU  Key-Numbered  Dlceita  and  tndesea 
•Motion  for  rehearing  denied  December  U,  1921,  wltli  $26  costs. 
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voder  t)ie  ezprass  terms  of  whlcb,  as  con- 
struea  by  the  federal  court,  exclusive  Juris- 
diction is  vested  in  the  Interstate  Comuierce 
CommlssliHt  to  deal  with  certain  controver- 
sies arising  t>etween  shippers  and  carriers. 
But  it  must  be  remembered  that  tills  exclusive 
Jurisdiction  springs  from  the  express  provl- 
siois  of  the  Interstate  Commerce  Act,  and 
tliat  it  does  not  extend  to  controversies  of 
every  nature,  kind,  and  description  arising 
between  the  shipper  and  tlie  carrier.  It  is 
confined  and  limited  to  tlie  determination  of 
matters  calling  for  the  exercise  of  the  ad- 
ndal&tratlve  power  and  discretioa  of  the 
commission.  This  is  well  settled.  Texas  & 
Pac.  Ey.  V.  Abilene  Cotton  Oil  Co.,  204  C. 
S.  426,  27  Sup.  a.  350,  51  L.  Ed.  553,  9  Ann. 
Caa.  1075;  Galveston,  eta,  Ry.  Co.  v.  Wal- 
lace, 223  U.  S.  481,  32  Sup.  Ct.  205,  56  L.  Ed. 
516;  Pennsylvania  Railroad  Co.  v.  Puritan 
Coal  Mining  Co.,  237  U.  S.  121,  35  Sup.  Ct 
484,  60  L-  Ed.  867 ;  Illinois  Central  RaUroad 
Co.  v.  Mulberry  Hill  Coal  Co.,  238  U.  S.  275, 
36  Sup.  Ct.  760,  69  I^  Ed.  1306.  Consequent- 
ly courts  have  no  Jurisdiction  of  controver- 
sies growing  out  of  excessive  charges  or  in- 
adequate service.  ViThat  is  a  reasonable 
charge  or  adequate  service  Is  a  matter  com- 
mitted hy  Congress  to  the  determination  of 
one  agency  of  nation-wide  Jurisdiction,  the 
Interstate  Commerce  Commission,  and  courts 
will  not  attempt  to  determine  questions  relat- 
ing thereto  in  advance  of  their  determina- 
tion by  the  commission.  The  reas(»  for 
this,  as  stated  In  Texas  &  Pae  Ry.  v.  Abilene 
Cotton  Oil  Co.,  204  U.  S,  426,  441,  27  Sup. 
Ct.  350.  856,  61  L.  Ed.  653,  9  Ann.  Cas.  10T5, 
Is  that— 

"If  the  power  existed  in  both  courts  and  the 
conunisBion  to  originally  hear  complaints  on 
this  subject,  there  might  be  a  divergence  be- 
tween tbe  action  of  the  commission-  and  the  de- 
rision of  a  court.  In  other  words,  the  estab- 
lished schedule  might  be  found  reasonable  by 
tbe  commission  in  the  first  instance  and  unrea- 
sonable by  a  court  acting  originBily,  and  thus  a 
conflict  would  arise  which  wonld  render  the 
enforcement  of  the  act  impossible." 

Our  own  Railroad  Commission  Law,  H  1797 
—37m  and  1797 — 12a,  provide  In  efTect  that 
any  person  aggrieved  by  reason  of  any  over- 
diarge  or  inadequate  service  may  make  com- 
plaint to  the  Railroad  Commission,  upon 
which  the  commission  shall  have  povirer  to  In- 
vestigate the  complaint,  to  hear  the  same,  and 
decide  upon  tbe  merits  thereof;  that  upon  the 
finding  of  the  amount  of  said  excess  charge 
tbe  carrier  may  lawfully  pay  the  same  to 
tbe  shipper,  and  if  It  refuses  so  to  do,  the 
party  complaining  may  maintain  an  action 
in  tbe  courts  of  this  state  to  recover  the 
amooBt  of  such  excessive  diarge  as  found  by 
the  eommisslon,  and  the  finding  of  the  com- 
mtosloa  shall  be  prima  fade  proof  of  the 
facts  found  by  It.  This  remedy  was  held  to 
be  exduslve.  In  so  far  at  least  as  an  attack 
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on  a  schedule  rate  is  concerned,  In  Graham 
Ice  Co.  V.  Chicago,  M.  &  St  P.  R.  Co.,  153 
Wis.  145,  140  N.  W.  1097.  The  reason  for 
such  holding  is  well  summarized  in  the  fol- 
lowing excerpt  from  the  opinion: 

"The  statutes  referred  to  show  that  tbe  whole 
matter  of  fixing  rates  and  the  remedies  for 
excessive  charges  is  lodged  with  the  Railroad 
Commission.  The  rates  In  the  schedule  made 
and  filed  constitute  the  lawful  rates  until  chang- 
ed in  the  manner  provided,  on  application  to  the 
commission.  The  scfaedale  rates  being  by  the 
express  terms  of  th«  statute  the  lawful  rates, 
tbe  railroad  ooinpanies  have  not  authority  to 
charge  different  rates.  They  are  prohibited  by 
statute  from  so  doing.  They  can  charge  neither 
more  nor  less  than  such  rates.  In  a  common- 
law  action,  therefore,  to  recover  for  excessive 
rates  the  courts  cannot  say  that  the  schedule 
rates  are  unlawful  rates.  This  obviously  is 
necessary^in  order  to  preserve  equality  and  uni- 
formity in  rates  and  the  carrying  out  of  the  sys- 
tem established  by  the  Legislature  in  creating 
the  Railroad  Commission." 

But  it  has  been  said  by  the  fed^al  Su- 
preme Court,  speaking  of  tbe  Into^tate  Com- 
merce Act,  tbat-^ 

"It  did  not  supersede  the  Jurisdiction  of  state 
courts  in  any  case  new  or  old,  where  the  de- 
cision did  not  involve  the  determination  of  mat- 
ters calling  for  the  exercise  of  the  administra- 
tive power  and  discretion  of  the  commission,  or 
relate  to  a  subject  as  to  which  the  jurisdiction 
of  the  federal  courts  had  otherwise  been  made 
exclusive."  Pennsylvania  Railroad  Co.  v.  Puri- 
tan Coal  Mining  Co.,  237  U.  8.  121,  35  Sup.  Ct 
484,  59  L.  Bd.  867;  Illinois  Central  R.  Co.  r. 
Mulberry  HUI  Coal  Co.,  238  U.  S.  276,  86  Sup. 
Ct  780,  69  L.  Ed.  1306. 

And  we  accordingly  find  numerous  instances 
in  the  books  where  courts  have  entertained 
actions  at  law  to  recover  damages  growing 
out  of  a  failure  of  the  carrier  to  i)erform  Its 
contract  duty,  or  some  other  duty  definitely 
established  by  law,  or  otherwise,  where  the 
determination  of  the  Interstate  Commerce 
Commission  is  not  necessary  In  order  to  de- 
termine such  duty.  Thus,  in  the  cases  of 
Galveston,  etc.,  Ry.  Co.  v.  Wallace,  supra, 
Altschuler  t.  Atchison,  etc.,  Ry.  Co.,  155  Wis. 
146,  and  144  N.  W.  294,  49  L.  R.  A.  (N.  S.)  491, 
and  Wooster  ▼.  Chicago  &  Northwestern  Ry. 
Co.,  167  Wis.  6,  166  N.  W.  431,  the  railway 
companies  were  held  In  actions  at  law  for 
damages  resulting  from  breaches  of  their  con- 
tracts in  thdr  failure  to  make  delivery  in 
accordance  with  their  contracts  of  shlpmraits ; 
and  In  Pennsylvania  Railroad  Co.  y.  Puritan 
Coal  Mining  Co.,  237  U.  S.  121,  85  Sup.  Ct 
484,  69  L.  Ed.  867,  and  Illinois  Central  Rallr 
road  Co.  r.  Mulberry  Hill  Coal  Co.,  288  U. 
8.  275,  86  Sup.  Ct  760,  56  U  Ed.  1806,  ac- 
tions were  entertained  to  recover  damage 
for  failure  to  provide  sufficient  cars  and  for 
imjust  di8crimlnati<»  in  furnishing  cars  In 
violation  of  the  carrier's  own  rule  to  furnish 
all  shippers  on  equal  pro  rata  basis.  The 
nature  of  the  causes  of  action  of  which  the 
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Interstate  Commerce  Commission  has  exdn- 
slve  Jurisdiction  is  well  illustrated  by  tbe 
case  of  WoOBter  v.  Chicago  &  Northwestern 
By.  Co.,  167  Wis.  6, 166  N.  W.  431.  That  was 
an  action  to  recover  damages  because  of  the 
fallore  of  the  carrier  to  deliver  a  shipment  of 
race  horses  to  the  AUentown  fair  grounds. 
The  question  was  whether  such  failure  con- 
stituted a  breadi  of  the  contract  of  shipment 
or  whether  it  was  due  to  a  misroutlng.  If 
the  latter,  the  matter  was  within  the  exclu- 
sive Jurisdiction  of  the  Interstate  Commerce 
Gonunisslon.  If  it  constituted  a  breach  of 
contract  the  court  bad  Jurisdiction  of  the  ac- 
tion. Another  illustration  appears  in  the 
opinion  of  the  federal  Supreme  Court  tn 
Pennsylvania  Railroad  Co.  v.  Parltan  Coal 
Mining  Ca,  237  n.  S.  121,  35  Sup.  Ct.  484, 
69  Ii.  Ed.  867,  where  it  Is  said: 

"But  it  must  be  borne  in  mind  that  there  are 
two  forms  of  discrimination — one  in  the  role 
and  the  other  in  the  manner  of  its  enforcement; 
one  in  promalgating  a  discriminatory  rule,  the 
other  in  the  imfair  enforcement  of  a  reason- 
able rule.  In  a  suit  where  the  rule  of  practice 
Itself  is  attaclced  as  unfair  or  discriminatory, 
a  question  is  raised  which  calls  for  the  exercise 
of  the  judgment  and  discretion  of  the  admin- 
istrative power  which  has  l>«en  vested  by  Con- 
gress in  the  Commission.  It  is  for  that  body 
to  say  whether  such  a  rule  unjustly  discrim- 
inates against  one  dass  of  shippers  in  favor 
of  another.  Until  that  body  has  declared  the 
practice  to  be  discriminatory  and  unjust,  no 
court  has  Jurisdiction  of  a  snit  against  an  inter* 
state  carrier  for  damages  occasioned  by  its  en- 
forcement. When  the  Commission  has  declared 
the  rule  to  be  unjust,  redress  must  be  sought 
before  the  Commission  or  in  the  United  States 
courts  of  competent  Jurisdiction,  as  provided 
is  section  9. 

"But  if  the  carrier's  rule,  fair  on  its  face,  has 
been  unequally  applied,  and  the  suit  is  (or  dam- 
ages occasioned  by  its  violation  or  discnniina- 
tory  enforcement,  there  is  no  administrative 
question  involved,  the  courts  being  called  on 
to  decide  a  mere  question  of  fact  as  to  whether 
the  carrier  has  violated  the  rule  to  plaintiff's 
damage.  Such  suits,  though  against  an  inter- 
state carrier  for  damages  arising  hi  Interstate 
commerce,  may  be  prosecuted  either  in  the 
state  or  federal  courts." 

If  more  time  than  necessary  baa  been  spent 
In  pointing  out  the  limitations  of  the  ex- 
dasive  Jarlsdictloai  of  the  Interstate  Com- 
merce Commission  in  the  matter  of  oootro- 
▼ersies  arising  between  shipper  and  carrier. 
It  is  because  of  the  sincere  assurance  of  the 
learned  counsel  for  respondent  that  the  prin- 
ciple of  those  cases  In  which  it  has  been  held 
that  the  Interstate  Commerce  Commission 
has  exclusive  Jurisdiction  of  the  subject-mat- 
ter Involved  applies  to  the  cause  of  action  set 
forth  in  the  counterclaim,  as  it  is  apparent 
that  an  understanding  of  the  limitations  of 
that  Jurisdiction  is  a  aelf-refutatlon  of  the 
contention.  Sudi  exclusive  Jurisdiction  is 
dependent  upon  the  statute,  and  where  there 
Is  no  statute  comparable  to  the  provisions  of 
the  Interstate  Commerce  Act  conferring  such 


Jurisdiction,  no  similar  JnrfsOictlon  exists. 
We  h&ve  no  statute  In  this  state  dothlng  the 
Ballroad  Commlsslmi  with  any  power  or  au- 
thority to  determine  controversies  sudi  as 
are  presented  by  the  counterclaim,  niat 
pleading  sets  forth  the  fact  that  the  plalntUf 
entered  into  a  contract  with  the  defendant 
by  which  it  agreed  to  furnish  it  with  a  cer- 
tain amount  of  gas  and  electrical  energy  for 
the  purposes  of  running  Its  manufacturing 
planh.  It  then  alleges  that  the  plaintiff 
failed  to  fulfill  its  agreements  and  obligations 
in  such  respect,  and  that  damages  to  the  de- 
fendant resulted  because  of  such  failure. 
Now  we  ask  where  the  power  is  vested  in 
the  Ballroad  Commission  to  determine  the 
issue  thus  presented,  or  grant  relief  for  the 
wrong  and  damages  sustained  t  It  is  true 
that  the  Railroad  Gommlssicm  has  a  super- 
visory and  regulatory  control  over  the  public 
utilities  of  this  state  in  the  matter  of  pre- 
scribing reasonable  rates  and  fixing  stand- 
ards of  adequate  service.  But  Its  orders  In 
such  respect  relate  solely  to  the  future.  It 
has  no  power  to  redress  any  wrongs  or  griev- 
ances arising  from  the  past  conduct  of  the 
utility.  In  this  case  the  findings  of  the  Ball- 
road Commission  can  be  of  no  assistance  to 
the  court  The  obligations  of  the  utility  are 
measured  by  the  terms  of  its  contract  with 
the  defendant  If  that  Is  a  valid  contract, 
and  we  now  are  so  assuming,  the  only  issue 
to  be  determined  is  whether  there  was  a 
breach  thereof  on  the  part  of  the  utility  and 
the  amount  of  the  damages  sustained  because 
of  such  breach.  This  is  a  Judldal  question, 
pure  and  simple.  It  is  a  wrong  sustained  by 
the  defendant  which  the  Ballroad  Commis- 
sion has  no  power  to  redress,  neither  can  it 
be  of  any  assistance  to  the  courts  in  deter- 
mining the  .rights  of  the  parties. 

We  have  already  said  that  we  assumed  the 
contract  to  be  legal.  The  counterclaim  is 
properly  subject  to  crttidsm  because  it  does 
not  allege  that  the  contract  called  for  rates 
approved  by  the  Ballroad  OommlssioD,  and 
by  virtue  of  section  1797ni33  the  utility  can- 
not accept  for  its  service  any .  rates  other 
than  those  approved  by  the  Ballroad  Com- 
mission. However,  under  the  liberal  rule  ot 
construing  pleadings  most  favorably  to  the 
pleader,  wa  have  assumed  that  the  contracts 
referred  to  in  the  counterdaim  were  legal 
contracts.  If  they  were  legal,  we  see  no  rea- 
son why  they  should  not  be  binding  upon  the 
utility  and  why  It  is  not  responsible  for  the 
damages  resulting  tcom  the  breaches  there- 
of. If  for  any  reason  th^  were  illegal,  that 
matter  may  be  pleaded  as  a  defense.  How- 
ever, as  the  pleadings  now  stand,  the  counter- 
claim states  a  valid  cause  of  action,  ot 
which  the  court  has  Jurisdiction.  It  results 
that  the  order  sustaining  the  demurrer 
should  be  reversed. 

Order  reversed,  and  cause  remanded  for 
further  proceedings  according  to  law. 
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ll  n  DERUSSEAU'8  WILL. 
CRAITE   at   al.  v.  MORNEAU. 

(Supreme  Court  of  Wisconsin.    Oct.  18,  1021.) 

1.  Wills  «=>S2(6)  —  Testamentary  incapacity 
oannot  be  pr«sumed  because  testator  iiad 
epilepsy. 

While  the  fact  that  a  testator  bad  epilep- 
sy ma;  be  importaot  in  determining  the  ques- 
tion of  testumeatary  capacity,  neither  insan- 
ity nor  testamentary  incapacity  can  be  pre- 
sumed from  the  fact  that  he  bad  long  suf- 
fered from  epilepsy. 

2.  Wills  €=355(5)— EvIdencB  held  to  show  that 
a  testator  was  competent  to  execute  his 
will. 

Evidence  held  to  show  that  a  testator,  af- 
flicted with  epilepsy,  had  mental  capacity  to 
execute  a  will. 

3.  Wills  <9=>I63(2)— Evidence  held  to  shew  no 
fiduciary    relationship   existed    with   devisee. 

Evidence  that  a  testator  lived  for  a  period 
of  one  month  in  the  home  of  devisee,  who*was 
sometimes  present  with  others  when  the  tes- 
tator transacted  financial  ahaira,  did  not  show 
a  fiduciary  relationship,  so  as  to  change  the 
ordinary  rule  as  to  the  burden  of  proof. 

4.  Wills  <S=9l66(2)— Evidence  held  to  support 
the  finding  that  teetator  was  not  unduly  in- 
fluenced. 

Evidence  that  testator  lived  in  the  family 
of  the  devisee  for  about  five  years  under  an 
agreement  to  leave  devisee  his  property  by 
will  in  return  for  support  and  medical  atten- 
tion during  his  life,  and  that  the  devisee  was 
eometimes  present  when  the  testator  trans- 
acted financial  affairs,  and  went  with  testator 
to  have  the  will  drawn,  but  was  not  present 
when  instructions  for  drawing  it  were  given, 
■upported  the  finding  of  the  trial  court  that 
testator  was  not  unduly  influenced. 

5.  Wills  €=>66— Ne  breaeh  of  contract  by  dev- 
isee to  care  for  testator,  defeating  the  will. 

Where  the  devisee  under  a  will  had  made  a 
contract  with  the  testator  U>  provide  him  with 
•upport  and  medical  attention  during  his  life 
in  return  for  being  made  sole  devisee  under  the 
will,  that  the  devisee  after  several  years  tooI< 
testator  to  an  insane  asylum,  when  it  became 
impracticable  for  him  to  remain  in  devisee's 
household,  is  not  a  ground  for  contesting  the 
wUL 

Appeal  from  Circnlt  Ck>iirt,  Barron  Coiinty ; 
W.  R.  Foley,  Jndge. 

Application  of  John  Momeau  for  probate 
of  the  will  of  John  Derus.seau,  deceased. 
From  a  Judgment  afl^rmlng  tlie  judgment  of 
the  probate  court,  admitting  the  will  to  pro- 
bate, Rose  Cralte  and  others  appeal.  Af- 
firmed. 

This  la  an  appeal  from  a  judgment  of  the 
circuit  cotirt  for  Barron  county,  Hon.  W.  R. 
Foley,  circnlt  judge,  aSlrming  a  judgment  of 
tbe  connty  court  admitting  to  probate  an 
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instrument  purporting  to  be  the  last  will  and 
testament  of  John  Derasseau,  deceased.  The 
will  In  question  was  executed  on  April  29, 
1912,  the  respondent  being  named  sole  bene- 
ficiary, and  the  appellants,  brothers  and  sis- 
ters of  the  deceased,  being  expressly  exctad- 
ed.  At  the  same  time  a  contract  was  entered 
Into  between  the  respondent  and  the  de- 
ceased, whereby  the  respondent,  In  consider- 
ation of  $15  a  month  and  his  being  named 
sole  beneficiary,  agreed  to  take  the  deceased 
Into  his  home  and  provide  food,  clothing,  and 
medical  attention  for  blm  during  his  life,  and 
care  for  him  as  be  would  for  one  of  his  own 
Infant  sons. 

The  deceased  lived  nt  the  home  of  the  re- 
q)ondent  from  the  early  part  of  April,  1912, 
until  hlB  removal  to  the  Ban  Claire  Insane 
Asylum,  after  an  application  by  the  respond- 
ent. In  January,  1917.  In  October,  1917,  a 
brother-in-law  secured  his  release  and  took 
him  to  Rice  Lake.  He  returned  him  soon 
after  to  the  asylum,  but  in  December,  1917, 
he  again  secured  his  release  and  arranged 
for  his  care  In  a  Catholic  Sisters'  Home  In 
Dubuque,  Iowa,  at  which  place  he  died' In 
Au(?nst,  1918,  at  the  age  of  39  years.  The 
deceased  had  suffered  from  epileptic  flts  since 
early  childhood.  Because  of  this  adllctlon, 
relatives  as  well  as  strangers  were  reluctant 
to  have  him  In  their  families.  As  a  conse- 
quence, since  the  death  of  his  mother  In  1902, 
he  had  lived  at  various  places  for  short 
terms,  sometimes  with  relatives,  sometimes 
on  the  farms  of  neighbors  as  a  farm  hand, 
and  a  few  seasons  in  the  woods,  with  logging 
crews.  For  approximately  two  years  previous 
to  the  making  of  the  will  and  contract,  he 
had  been  employed  on  tbe  farm  of  one  of 
his  brothers-in-law,  John  Dorsey,  at  whose 
request  he  was  taken  to  tbe  borne  of  the  re- 
spondent. 

The  heirs  at  law  objected  to  the  probate 
of  the  Instrument  in  question  as  the  will  of 
the  deceased,  on  the  ground  that  it  had  been 
procured  by  undue  influence,  and  that  at  the 
time  of  its  execution  the  deceased  was  of 
unsound  mind  and  not  possessed  of  sufficient 
mental  capacity  to  make  a  will.  There  was 
testimony  to  the  effect  that  E.  Cralte,  a 
brother-in-law,  acted  on  various  occasions  as 
business  adviser  of  the  deceased,  and  this 
witness  claims  to  have  Influenced  him  to 
make  certain  deals,  as  well  as  to  have  at- 
tended to  the  details.  There  was  testimony 
to  the  effect  that  the  respondent  was  nearly 
always  present  when  any  money  was  paid  to 
the  deceased.  Several  of  the  brothers  and 
sisters  stated  that  the  deceased  talked  and 
acted  queerly  and  foolishly ;  that  he  was  very 
forgetful,  and  sometimes  forgot  when  be  had 
lent  money ;  that  he  could  not  be  trusted  to 
do  certain  tasks  because  of  this  forgetful- 
ness ;  that  he  could  not  carry  on  a  connected 
conversation,  except  at  rare  intervals;  tbat 
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no  one  fleemed  to  like  to  talk  to  him  or  be  in 
bis  company;  tliat  some  of  bis  rdatives  were 
afraid  of  him ;  and  tbat  at  school  he  was  not 
able  to  learn.  Mr.  Craite  testified  that  the 
deceased  had  told  him  in  1917,  and  after  he 
had  returned  from  the  asylum,  that  he  bad 
never  made  a  will;  tbat,  although  he  had 
made  arrangements  with  the  respondent,  be 
wanted  the  others  to  have  equal  shares. 
Most  of  the  testimony  as  to  the  eccentric 
conduct  and  conversation  of  deceased  was 
given  by  relatives  Interested  in  breaking  the 
will. 

The  respondent  called  several  witnesses 
who  testified  that  they  had  had  business 
transacllons  with  the  deceased,  in  which  he 
acted  like  any  one  else,  and  always  seemed  to 
be  able  to  look  after  bis  interests.  Numerous 
witnesses  for  proponent  testified  tbat  they 
noticed  nothing  unusual  in  bis  talk  or  ac- 
tions, except  when  he  had  the  seizures ;  tbat 
be  did  not  talk  or  act  foolishly,  except  at 
such  times;  and  tbat  when  well  he  was  a 
good  worker  and  could  be  trusted.  Mr.  Whit- 
taker,  a  notary  public  who  conducted  an  ab- 
stract office,  testified  to  numerous  business 
transactions  with  him  as  to  drawing  satis- 
factions, mortgage  assignments,  and  deeds. 
Sometimes  he  would  go  to  the  office  alone; 
sometimes,  with  others.  These  transactions 
continued  from  1001  to  1912.  Mr.  Whit- 
taker's  evidence  was  that  testator  was  keen 
In  business  matters.  Other  disinterested  wit- 
nesses gave  similar  testimony  as  to  his  busi- 
ness transactions.  Other  facta  will  be  stated 
in  the  opinion. 

11  S.  Bines,  of  Rice  lake,  for  appellants. 
Artbnr  B.  Coe,  of  Barron,  for  respondent 

JONES,  3.  (after  stating  the  facts  as 
above).  If  it  were  not  for  the  testimony  that 
the  deceased  had  suffered  from  epilepsy  since 
cUldhood,  the  facts  in  this  case  would  call 
for  very  little  discussion.  The  testimony 
given  by  relatives  as  to  the  peculiarities,  for- 
getfulness,  lack  of  reliability,  and  foolishness 
in  conversation  which  they  attributed  to  the 
deceased  was  far  outweighed  by  evidence  giv- 
en by  disinterested  witnesses  concerning  bis 
general  Intelligence,  and  especially  his  ability 
to  attend  to  bis  business  affairs.  Kxcept  for 
an  item  of  evidence  by  one  of  bis  relatives 
that  he  bad  forgotten  a  small  loan  he  had 
made,  there  la  no  testimony  of  any  unwise 
business  transactions.  On  the  contrary,  tbe 
evidence  shows  that  by  his  Industry  and 
frugality,  notwithstanding  the  untoward  con- 
ditions of  bis  life,  he  had  Increased  his  small 
inheritance  from  $2,000  to  $3,600.  In  a  small 
way  he  bad  beccnne  a  capitalist,  and  bad  in- 
vested and  reinvested  his  money  with  .at 
least  average  prudence.  It  is  true  that  some- 
times Mr.  Craite,  his  brother-in-law  had  ad- 
vised with  him  in  these  transactions,  but  at 
other  times  be  went  to  tbe  conveyancer  alone, 
and    seemed    to   exercise   ordinary   business 


Judgment,  and  was  "leen  enootfh  to  get  7  per 
cent,  when  he  could." 

It  is  strongly  urged  by  the  appellants,  how- 
ever, that  any  preponderance  of  the  testi- 
mony as  to  the  general  business  capacity  of 
the  deceased  is  overcome  by  the  fact  that  he 
bad  been  an  epileptic  since  infancy.  There 
was  testimmy  that  he  sometimes  had  these 
seizures  once  or  t^vlce  a  day,  sometimes  once 
or  twice  a  month ;  that  sometimes  he  would 
be  unconscious  for  an  hour,  sometimes  for  a 
day.  Dr.  Wallis,  witness  for  contestants, 
testified  tbat  the  disease  Is  a  progressive 
one,  "in  which  the  seizures  become  more  In- 
tense and  more  frequent  until  death  occurs, 
which  usually  does  eventually,  and  during 
this  time  the  mind,  is  In  a  progrresidve  state 
of  deterioration,"  and  that  the  epileptic  sei- 
zure is  followed  by  mental  derangement  of 
some  degree,  which  may  last  from  a  few 
hours  to  a  te%f  days.  Tbe  doctor  further 
testified: 

"It's  a  mental  disease,  because  it  is  a  pro- 
gressive mental  disease,  in  which  the  mentality 
of  tbe  patient  deteriorates  from  tbe  minute 
of  tbe  first  seisnre  in  direct  proportion  to  the 
intensity  and  ttie  frequency  of  Cbe  attacks,  on- 
til  tbe  mind  is  lost,  or  death  ensues,  or  the 
patient  is  cured.  Those  are  tbe  three  condi- 
tions." 

Contestants'  counsel  rely  largely  upon  this 
testimony,  and  upon  tbe  fact  that  deceased 
was  committed  to  the  insane  asylum,  as  evi- 
dence tending  to  establish  his  testamentary 
Incapacity  when  the  will  was  made.  This 
commitment  was  made  4  years  and  8  months 
after  the  execution  of  the  wIIL  There  was 
a  little  testimony  to  the  effect  that  bis  mental 
condition  was  not  very  different  al  the  time 
of  the  commitment  from  the  condition  when 
the  will  was  made.  Tbe  evidence  is  clear, 
however,  tbat  the  seizures  had  l>ecome  more 
violent  at  the  later  period,  and  he  died  about 
17  months  after  the  commitment  The  testi- 
mony convinces  us  that  the  mental  and  phys- 
ical condition  of  the  testator  had  greatly 
changed  in  tbe  Interval  between  tbe  execution 
of  the  will  and  the  commitment  to  the  Insane 
asylum. 

We  have  been  surprised  to  find  that  the 
effect  of  epilepsy  upon  testamentary  capacity 
has  been  so  seldom  passed  upon  by  the  courts 
of  last  resort  Only  one  such  case  is  dted 
In  the  briefs  of  counsel,  to  wit.  In  re  Michsd 
Lewis'  Will,  61  Wis.  101,  7  N.  W.  829.  In 
that  case,  tbe  general  testimony  showing 
peculiarities  and  weakness  of  mind  of  the 
testator  was  more  weighty  than  in  the  in- 
stant case.  In  tbat  case  the  testator  was 
about  60  years  of  age  when  the  will  was  ex- 
ecuted. He  bad  been  absent  from  Wisconsin 
for  several  years,  and  returned  to  the  state 
for  the  purpose  of  selling  bis  land.  Tbe  will 
bore  date  March  12.  On  the  day  before  he 
had  been  seized  with  a  fit  and  became  imcon- 
sdous.    There  was  another  seizure  wltbln 
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abont  5  mlontea  after  the  execntion  of  the 
will,  and  on  the  14tb  of  March  he  died.  In 
an  opinion  by  Mr.  Justice  Lyon,  the  vriU  was 
suatained,  and  it  Is  stated: 

"It  is  donbtless  within  the  knowledge  of  al- 
most every  person  of  ordinary  intelligence  that 
the  Tictims  of  that  malady  freqnently  retain 
their  mental  faculties  fully  to  the  moment  of 
attack,  especially  in  the  earlier  stages  of  the 
malady." 

In  the  iwesent  case  there  Is  no  proof  of 
any  seizure  for  some  weeks  before  or  after 
the  execution  of  the  wiU.  The  testimony 
shows  that  the  testator  first  went  to  liis 
notary  public,  and  then  to  Mr.  Coe,  who 
prepared  the  will,  and  on  both  occasions  in 
their  judgment  seemed  in  a  normal  frame  of 
mind.  Undoubtedly  he  had  long  been  the 
▼Ictlm  of  a  deplorable  mental  disease,  and 
there  had  probably  been  some  impairment  of 
his  mental  powers  before  the  execution  of 
the  wtlL  From  the  answers  filled  In  by  the 
medical  examiners  when  the  testator  was 
adjudged  Insane,  It  Is  argued  by  proponent's 
counsel  that  he  was  not  then  Insane;  but 
It  is  unnecessary  to  decide  this  question. 
Presumptions  are  not  generally  retrospective 
and  even  If  he  was  Insane  at  the  time  of  the 
commitment,  it  does  not  follow  that  he  was 
Insane  4  years  and  8  months  before. 

[1]  Neither  Insanity  nor  testamentary  in- 
capacity can  be  presumed  from  the  tact  that 
a  testator  has  long  suffered  from  epilepsy. 
It  Is  true  that  such  a  condition  may  be  an 
Imp'^rtant  fact,  in  connection  with  other  facts 
in  the  determination  of  the  question ;  but  It 
is  a  matter  of  common  knowledge  that  many 
persons  have  long  been  the  victims  of  this 
dread  disease,  and  yet  possessed  In  the  in- 
tervals between  attacks  a  high  degree  of 
mental  power.  In  Ray's  Medical  Jurispru- 
dence of  Insanity,  It  is  said,  at  page  477: 

'^accbias  contends  that  epileptics  should  not 
be  responsible  for  any  acts  committed  within 
3  days  of  a  fit,  before  or  after.  The  principle 
is  undoubtedly  sound  as  it  regards  criminal 
acts;  and  certainly  civil  acts  performed  with- 
in 2  or  S  days  after  a  fit  deserve  to  be  close- 
ly scrutinized.  Not  infrequently,  however,  the 
intellect  may  be  as  clear  and  strong  as  usual 
up  to  the  very  moment  of  an  attack,  and  there- 
fore it  would  seem  as  if  other  and  satisfactory 
reasons  should  be  required  for  invalidating 
transactions  executed  under  such  circum- 
stances." 

It  cannot  be  said  that,  because  a  person  Is 
an  epileptic,  he  is  therefore  insane.  In  re 
Wm  of  Rapplee,  68  Hun  (N.  Y.)  558,  21  N. 
T.  Supp.  801 ;  In  re  Johnson's  Will,  7  Misc. 
Rep.  220,  27  N.  Y.  Supp.  649;  Estate  of 
Jansa,  160  Wis.  220,  ITl  N.  W.  047. 

[2]  There  is  no  testimony  that  the  testa- 
tor Had  hallucinations  or  ddusions  in  the  in- 
tervals between  attacks.  Neither  the  will 
nor  the  accompanying  agreement  was  so  com- 
plicated as  not  to  be  easily  understood.    Wa 


are  convinced  from  the  whole  testimony.  In- 
cluding that  relating  to  epilepsy,  that  the 
beetator  bad  sufllcient  capacity  to  compre- 
hend perfectly  the  condition  of  his  property, 
his  relations  to  the  persons  who  were  or 
should  or  might  have  beat  the  objects  of 
his  bounty,  and  tlie  scope  and  bearing  of 
the  provisions  of  his  will,  and  that  he  bad 
anffldent  active  memory  to  collect  in  bis 
mind,  without  prompting,  the  particulars  or 
el«nents  of  the  business  to  be  transacted, 
and  to  hold  them  in  his  mind  a  sufllclent 
length  of  time  to  perceive  at  least  their  ob- 
vious relations  to  each  other,  and  be  able  to 
form  some  rational  judgment  in  relation  to 
them.  We  therefore  hold  with  the  county 
judge  and  the  circuit  judge  that  the  testator 
was  competent  to  execute  the  will  In  question. 

[3,  4]  It  is  strongly  urged  by  contestants 
that  the  will  was  obtained  by  undue  influence. 
As  the  basis  of  their  argument  It  is  urged 
that  the  proponent  of  the  will  sustained  a 
fiduciary  relation  toward  the  testator.  There 
is  no  evidence  that  the  proponent  had  been 
the  trusted  agent  of  the  deceased  prior  to 
the  execution  of  the  will.  On  the  contrary, 
the  evidence  shows  that  Mr.  Craite,  husband 
of  one  of  the  contestants,  had  been  much  more 
active  than  the  proponent  in  assisting  the 
testator  In  his  business  affairs.  Apparently 
there  had  been  no  greater  intimacy  between 
John  Derussean  and  Momeau  than  had  ex- 
isted with  other  relatives.  It  Is  true  the 
deceased  had  at  times  lived  with  Mr.  and 
Mrs.  Momeau;  but  he  had  also  at  times  lived 
with  other  members  of  his  family.  Any  in- 
ference of  a  fiduciary  relationship  most  rest 
upon  the  bare  facts  of  the  relationship  and 
residence  In  the  same  household  with  the 
proponent  for  about  a  month  just  prior  to  the 
execution  of  the  wllL  We  do  not  consider 
that  the  evidence  shows  any  such  fiduciary 
relation  before,  or  at  the  time  of,  the  execu- 
tion of  the  wlU  as  to  change  the  ordinary  rule 
as  to  ^he  burden  of  proof. 

As  furnishing  one  of  the  elements  of  un- 
due influence,  It  is  argued  that  the  other  rela- 
tives were  not  informed  of  the  execution  of 
the  wilL  As  bearing  on  this  subject,  it  is  an 
important  fact  that  the  testator  had  offered 
to  make  a  similar  arrangement  by  will  to  his 
sister,  Mrs.  Craite,  if  she  would  agree  to 
support  him,  and  that  she  had  rejected  the 
offer.  His  plan  of  disposing  of  his  prc^erty 
thus  became  known  to  one  of  his  sisters,  and 
perhaps  it  is  fair  to  assume  that  it  became 
known  to  the  others.  We  do  not  believe  that 
under  the  circumstances  It  became  the  duty 
of  the  respondeiit  to  discuss  the  subject  with 
other  members  of  the  family. 

It  is  urged  that  the  deceased  was  one 
easily  subject  to  undue  Influence  by  others. 
This  subject  Is  partly  covered  by  the  fore- 
going discussion  as  to  his  competency.  There 
is  a  singular  lack  of  testimony  that  he  had 
been  Influenced  against  his  will  by  John  Mor- 
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nean  or  any  one  else.  The  evidence  tbat  Mr. 
Craite  had  in  one  or  two  instances  given  ad- 
vice, which  bad  been  followed.  Is  the  only 
evidence  bearing  on  the  subject 

It  is  urged  that  John  Morncau  showed  a 
disposition  to  gain  an  undue  advantage,  and 
that  he  had  the  opportunity  for  so  doing. 
Unless  the  will  and  the  agreement  afford  such 
evidence,  there  is  nothing  to  support  this 
contention.  There  Is  no  evidence  of  any  im- 
portunity on  bis  part,  nor  that  he  in  any  way 
took  any  advantage  in  his  business  dealings 
with  the  testator.  It  Is  true  that  when  the 
testator  went  to  Mr.  Wbittaker  and  asked 
bim  to  draw  a  will,  proponent  went  with 
him  and  beard  the  conversation.  Mr.  Wbit- 
taker bad  long  known  that  the  testator  bad 
epileptic  seizures,  and  for  that  reason  ad- 
vised him  to  go  to  a  lawyer,  who  would  un- 
derstand the  subject  better.  When  be  went 
to  Mr.  Coe,  the  proponent  was  not  present 
during  the  interview  in  which  the  Instruc- 
tions were  given.  Mr.  Coe  bad  known  the 
deceased  for  years  and  was  aware  of  his 
affliction.  He  therefore  took  unusual  care 
to  ascertain  whether  there  was  testamentary 
capacity.    He  testified  as  follows: 

"I  did  sometbmg  on  that  occasion  that  I 
never  did  before  and  I  never  have  done  since, 
I  made  an  effort,  by  examining  this  man,  John 
Derusseau,  as  to  bis  past  history,  and  his  rel- 
atives, and  bis  property,  to  test  his  mental 
capacity,  and  to  tbat  end  I  went  with  him  to 
the  county  judge's  office— Judge  Meadows  was 
county  judge — and  I  asked  him  a  lot  of  ques- 
tions In  Judge  Meadows'  presence  as  to  his  his- 
tory and  his  previous  life,  and  after  hearing 
his  answers  I  returned  to  the  office  with  him 
and  then  drew  bis  will.  And  from  bis  an- 
swers, upon  his  answers,  I  base  my  state- 
ment that  he  was,  at  the  time  he  executed 
his  will,  of  sound  and  disposing  mind  and  mem- 
ory." 

At  this  Interview  In  the  presence  of  the 
county  Judge,  the  proponent  was  not  present. 

It  Is  urged  by  counsel  that  the  wll^  and 
accompanying  agreement  are  evidence  of  un- 
due Influence;  tbat  it  was  unnatural  and 
unfair  to  exclude  all  other  relatives,  and 
to  make  John  Momeau  the  sole  beneficiary 
under  the  will.  The  testator  was  profoundly 
conscious  of  his  sad  condition,  and  knew 
tbat  he  could  not  be  a  welcome  inmate  in 
the  households  of  his  brothers  and  sisters. 
His  sister,  Mrs.  Oorsey,  had  requested  that 
the  Momeaus  take  him  Into  their  home.  Mrs. 
exalte  went  with  the  testator  to  her  sister, 
Mrs.  Morneau,  and  asked  her  to  take  care  of 
blm.  We  do  not  agree  that  it  was  unnatural 
for  John  Derusseau  under  those  circumstanc- 
es to  make  some  provision  with  his  little 
property  by  which  his  deplorable  condition 
could  be  to  some  extent  ameliorated,  and  we 
do  not  think  tbat  testamentary  provisions 
of  this  character  should  be  lightly  set  aside. 

Under   the   circumstances,   even   If   John 


Momeau  had  first  suggested  and  requested 
that  some  arrangement  be  made  by  which  he 
should  be  compensated  for  the  burden  be  was 
to  assume,  that  wonld  not  be  sufBclent  proof 
of  undue  Infiuence;  but  It  is  evident  tbat 
the  idea  of  some  such  provision  bad  been 
entertained  by  the  testator  before,  be  went 
to  the  home  of  Morneau.  Tbe  testimony 
shows  that  tbe  o'ther  relatives  of  tbe  deceased 
had  no  peculiar  claim  upon  bis  bounty.  Mr. 
Craite  testified  that  they  were — 

"financiers,  living  off  the  interest  of  their 
money;  they  are  not  farmers;  got  money  to 
live.  They  live  In  the  dty,  and  are  retired 
farmers.    They  are  not  business  men." 

[B]  It  Is  argued  tbat  Momeau  breached  bis 
contract  by  taking  the  testator  to  the  insane 
asylum.  He  had  borne  tbe  burden  and  re- 
sponsibility of  kindly  caring  for  bis  brother- 
in-law  for  4  years  and  8  months.  The  time 
then  came  when  It  was  no  longer  practicable 
tbat  he  should  remain  In  tbe  household. 
Mornean's  own  son  then  bad  epileptic  sei- 
zures, which  greatly  complicated  the  situa- 
tion. 

We  are  satisfied  with  the  finding  of  the 
trial  Judge  that  the  will  was  not  obtained  by 
undue  influence.  Even  if  John  Morneau  did 
breach  his  agreement  nearly  5  years  after- 
ward, that  would  not  be  ground  tor  a  con- 
test of  tbe  wUL 

Judgment  afllrmed. 


lAMBERSON  V.  LAMBERSON  at  aL  * 
(Supreme  Court  of  Wisconsin.    Oct  18,  1921.) 

1.  Witnesses  «=s>l78(4)— PlalntHTs  tsstinMiy 
as  to  transaotlos  witli  dsoedent  adanissikle, 
where  dapositioa  introduced  by  defeadasts. 

In  action  to  compel  coDveyance  by  ex- 
ecutor of  land  deeded  by  decedent,  where  plain- 
tiff was  fully  examined  by  defendant  before 
trial  and  cross-examined  at  trial  as  to  por- 
tions of  such  examination,  and  defendants  made 
bis  deposition  a  part  of  the  record  without 
qualification,  plaintifTs  testmony  as  to  trans- 
t'.ctions  with  decedent  was  competent,  despite 
St  1919,  I  4069;  the  door  being  opened  to 
permit  him  to  so  testify,  as  though  examination 
had'  been  at  trial  by  calling  him  as  an  adverse 
witness  under  St.  1919,  S  4068. 

2.  Depositions  «=»IOI— When  offered  In  avl- 
dence  by  party  taking,  deponent  may  nse  It. 

While  a  deposition  is  not  a  part  oC  the 
record  until  offered,  the  party  taking  it  may 
offer  it,  whether  the  party  examined  be  pres- 
ent or  not  (St.  1919,  S  4096,  subd.  2),  and. 
though  it  cannot  be  offered  by  the  party  whose 
deposition  is  taken,  it  may  be  nsed  by  him 
when  offered  as  evidence  for  the  other  party, 
as  though  he  were  called  in  surrebuttal  to  tes- 
tify concerning  transactions  therein  testified  to. 


^s»Por  other  cases  see  same  topic  ud  KET-NUMBER  In  all  Key-Numbered  Dlse«ts  and  Index** 
•Motion  tor  rehearing  denied  December  IS,  1921,  with  ^  costs. 
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3.  Speolflo  performance  «=9l2l (6) —Evidence 
held  sufflcient  to  support  flndlng  of  sale  by 
deceased  father  to  son  not  In  possession. 

In  an  action  against  an  executor  to  compel 
conveyance  of  land  sold  by  decedent  to  bis  son, 
evidence  held  sufBcient,  in  view  of  the  relations 
between  father  and  son,  to  support  a  finding 
that  plaintiff  and  decedent  signed  the  contract, 
that  it  covered  the  property  in  gnestion,  that 
its  terms  were  substantially  as  testified  to, 
and  that  it  was  intended  to  vest  title  in  plain- 
tiff, though  the  latter  did  not  take  possession, 
demanded  no  accounting,  and  made  no  asser- 
tion of  ownership  during  bis  father's  life. 

4.  Appeal  and  error  «=3l07l  (5)— Findings,  not 
essential  to  support  Judgmont,  may  b»  disre- 
garded. 

Findings,  not  essential  to  anpitort  the  judg- 
ment, may  be  disregarded. 

5.  Specific  performance  i3=3l2l (10)— Evidence 
held  to  show  claimant  did  not  abandon  rights 
andsr  contraot  of  sale  by  decedent. 

In  an  action  by  a  son  against  an  executor 
to  compel  the  conveyance  of  land  sold  to  him 
by  bis  deceased  father,  evidence  as  to  the  re- 
lationship between  the  parties,  the  nnderstand- 
ing  of  members  of  the  family  that  plaintiff  was 
not  physically  fitted  to  manage  a  farm,  that 
be  was  occupied  in  other  pursuits  with  his 
parents'  approval  and  consent,  that  his  father 
was  able  to  supervise  the  management  of  the 
farm,  ond  arranged  to  have  it  conducted  by 
plaintilTs  brothers  or  their  sons,  together  with 
plaintiff's  natural  hesitancy,  in  such  circum- 
stances, to  deal  with  his  father  on  a  strictly 
business  basis,  heU  to  justify  the  court's  con- 
dnsion  that  he  did  not  abandon  his  rights  un- 
der the  contract,  though  he  did  not  occupy 
•nd  manage  the  farm. 
Siebecker,  C.  J.,  and  Owen,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Trempealeau 
County;  lu  H.  Bancroft,  Judge. 

Action  by  Lloyd  Lamberson  against  Al- 
fred Lamberson  and  others.  Judgment  for 
plaintiff,  and  defendants  appeaL     Affirmed. 

The  plaintiff  brought  this  action  to  com- 
pel conveyance  to  him  of  a  certain  farm  of 
160  acres  in  Trempealeau  county.  Wis.,  and 
also  to  compel  an  accounting  for  the  profits 
from  the  same  accruing  during  the  lifetime 
of  bis  father,  the  alleged  grantor,  and  from 
the  defendant  Alfred  Lamberson,  who,  as 
executor  of  the  father's  estate,  had  subse- 
quently retaiped  possession.  The  trial  was 
had  before  Hon.  George  Clementson,  to 
«vhom  the  case  had  beep  transferred,  and  up- 
on bis  death  prior  to  Its  determination,  by 
stipnlatlon,  the  record  was  submitted  to  and 
a  decision  made  thereon  by  Judge  Clement- 
son's  successor,  Hon.  Levi  M.  Bancroft 

The  question  of  accounting  under  the  sec- 
ond canse  of  action  was  sent  to  a  referee 
for  hearlngj  and  upon  stipulation  by  the 
parties  there  a  determination  was  had  that 
the  debits  and  credits  on  any  such  accounting 
were  equal,  and  no  amount  due  either  party 


from  the  other  in  such  matter.  Such  finding 
of  the  referee  was  confirmed  by  the  Judg- 
ment herein. 

John  C.  Lamberson  owned  and  managed 
considerable  farm  property  in  the  neighbor- 
hood of  Whitehall  in  said  Trempealeau  coun- 
ty. His  family  consisted  of  his  wife  and 
four  children,  in  the  order  of  their  ages  as 
follows:  Alfred,  Berenice  Lowe,  George,  and 
Lloyd.  Lloyd  was  the  only  minor,  and  about 
19  years  of  age  in  December,  1901,  and  then 
living  with  his  parents.  In  November,  1901, 
John  C.  Lamberson  was  stricken  with  what 
appeared  to  have  been  some  trouble  with  bis 
heart,  from  which  he  recovered  shortly  there- 
after to  a  considerable  extent,  yet  he  never 
thereafter  carried  on  the  active  management 
of  his  property.  A  short  time  thereafter  he 
gave  up  bis  home  at  Whitehall,  purchased  a 
homestead  at  Winona,  Minn.,  and  resided 
there  ^vlth  his  wife  until  his  death  in  1917. 
From  about  the  1st  of  December,  1001,  and 
during  substantially  the  whole  of  said  month, 
he  gave  considerable  and  serioi^s  considera- 
tion to  the  matter  of  disposing  of  bis  prop- 
erty interests  in  case  of  his  death.  He  con- 
sulted with  Mr.  Ekem,  then  practicing  law 
at  Whitehall,  and  numerous  drafts  were  pre- 
pared by  Mr.  Ekem  of  land  contracts  as  to 
certain  real  estate  and  also  forms  of  wills. 
The  record  does  not  disclose  which,  If  any, 
of  such  proposed  wills  were  signed  by  him 
at  that  time. 

He  submitted  to  the  three  older  children 
some  at  least  of  such  proposed  land  con- 
tracts and  wills,  and  invited  suggestions  from 
such  children  with  reference  to  their  con- 
tents. He  had  in  April,  .1897,  conveyed  to 
the  second  son,  George,  a  farm,  the  deed 
therefor  placed  in  escrow  with  a  bank  at 
Whitehall,  which  was  not  to  be  delivered  to 
George  until  after  the  death  of  the  father. 
It  remained  there  until  after  the  father's 
death,  and  was  then  recorded.  This  con- 
veyance was  expressly  referred  to  in  the 
several  drafts  of  subsequent  wills,  and  ex- 
pressly confirmed  and  ratified  in  the  probat- 
ed will  of  Mr.  Lamberson  made  in  1915. 

In  December,  1901,  It  appears  that  he  had 
left  three  farms,  one  of  which  consisted  of 
about  160  acres,  40  acres  of  which  had  form- 
erly belonged  to  a  man  by  the  name  of  Dag- 
gett and  120  to  a  man  named  Dowd,  and 
which  was  designated  at  times  by  Mr.  Lam- 
berson and  the  family  as  the  Dowd-Daggett 
farm,  which  is  the  one  here  involved. 

Some  question  was  raised  on  the  trial  as 
to  whether  Mr.  Lamberson  owned  the  entire 
Interest  In  this  property  in  December,  1901, 
but  it  is  not  deemed  material  In  the  disposi- 
tion of  this  case,  for  it  is  alleged  in  the  com- 
plaint and  admitted  in  the  answer  that  he 
was,  at  the  time  of  the  transaction  here  in- 
volved, the  owner  of  said  farm. 

On  December  24,  1901,  Mr.  and  Mrs.  Lam- 
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berson  signed  and  acknowledged  two  copies 
each  of  land  contracts  to  the  sons  George  and 
Alfred,  respectively,  of  two  of  the  three  sev- 
eral farms.  One  land  contract  was  vrrltten 
out  in  full  in  typewriting ;  the  other  was  on 
a  printed  blank,  filled  In  by  typewriting,  and 
each  set  dated  as  of  December  18th.  Each 
fixed  a  purchase  price  for  the  respective 
pieces,  with  a  provision  that  the  payment  of 
the  substantial  part  of  such  purchase  price 
was  not  to  be  made  until  after  the  death  of 
the  father,  and  provided  for  annual  pay- 
ments of  interest  during  Ills  lifetime  at  a 
rate  of  approximately  3  per  cent. 

Alfred  and  George  entered  into  possession 
of  such  farms,  and  continued  to  hold  the 
same  until  the  death  of  the  father.  Such 
land  contracts  were  not  recorded  during  the 
father's  lifetime.  One  copy  of  the  laud  con- 
tract to  George  was  kept  by  him,  and  both 
copies,  the  one  in  George's  and  the  one  in 
the  father's  possession,  had  indorsed  upon 
the  backs  thereof  the  payments  made  from 
time  to  time  of  the  interest.  The  typewrit- 
ten duplicates  of  the  land  contract  to  Alfred 
were  both  kept  by  the  father  in  the  bank 
with  his  other  papers,  and  to  which  it  ap- 
pears Alfred  had  also  access.  The  indorse- 
ments of  payments  were  made  on  but  one  of 
these  land  contracts. 

After  the  death  of  the  father  there  was 
found  among  his  papers  a  land  contract  with 
the  plaintiff's  name  as  grantee,  and  which 
had  been  signed  by  the  father  and  mother. 
This  was  taken  with  other  papers  by  the 
son  Alfred,  and  placed  in  a  box  In  the  vault 
in  the  bank  at  Whitehall  and,  as  appears 
from  his  testimony,  upon  making  a  search' 
therefor  at  his  mother's  request  some  ten 
days  or  two  weeks  subsequently,  he  was  un- 
able to  find  the  same,  and  it  was  not  pro- 
duced at  the  trial.  Due  notice  to  produce 
the  same  was  given  on  behalf  of  the  plain- 
tiff to  defendants  prior  to  the  trial. 

The  mother,  widow  of  John  O.  Lamberson, 
testified  that  she  did  on  December  23,  1901, 
with  her  husband,  sign  a  land  contract  of 
the  160  acres,  in  which  the  son  Lloyd's  name 
appeared  as  grantee.  She  testified  that  she 
nether  saw  it  signed  by  Uoyd  nor  delivered 
to  him,  he  coming  Into  Mr.  Ekem's  office, 
where  the  various  transactions  were  had, 
just  as  she  was  leaving. 

The  plaintiff  never  took  possession  of  this 
farm  or  assumed  any  direction  with  refer- 
ence to  its  management,  and  never  demand- 
ed any  accounting  as  to  its  proceeds  during 
his  father's  lifetime.  The  relationship  be- 
tween the  fathei  and  the  tliree  sons  continu- 
ed to  be  always  friendly. '  The  plaintiff,  ap- 
parently with  his  parents'  consent,  was  tak- 
ing a  course  in  a  business  college  at  about 
the  time  of  the  transaction,  was  subsequent- 
ly in  the  harness  business  at  Whitehall,  and 
traded  the  same  for  a  farm  in  the  northern 
part  of  the  state,  but  never  undertook  to 


run  the  same,  and  was  subsequently  and  up 
to  the  father's  death  and  thereafter  employ- 
ed as  an  accountant  for  the  Studebaker  cor- 
poration in  Indiana,  where  he  was  living  at 
the  time  of  the  trlaL 

This  particular  farm  was  for  one  season 
rented  to  the  husband  of  Mrs.  Lamberson's 
daughter  by  a  former  marriage.  Thereafter, 
and  until  the  death  of  the  father,  it  was 
rented  on  shares  by.  the  sons  Alfred  and 
George  or  their  respective  sons.  Accounts 
appear  to  have  been  kept  by  the  father  dur- 
ing the  balance  of  Ills  life  as  to  the  transac- 
tions with  reference  to  this  particular  farm 
and  accounts  stated  by  him  from  time  to 
time  with  reference  to  the  charges,  expenses, 
and  proceeds  thereof.  In  such  of  the  state- 
ments as  are  In  evidence  it  appeared  that  it 
was  therein  designated  by  the  deceased  on- 
der  the  term  Dowd  or  Daggett  farm.  Mo 
writing  was  produced  in  which  the  deceased 
designated  it  as  belonging  to  Lloyd  or  ap- 
peared to  keep  an  account  of  it  with  him. 

In  one 'of  the  drafts  of  his  proposed  will 
drawn  in  December,  1901,  and  preserved  in 
Mr.  En^em's  files,  he  speaks  of  three  land 
contracts  to  the  three  sons,  naming  them. 
In  1915,  apparently  upon  ascertaining  that 
he  was  then  suffering  from  cancer,  be  exe- 
cuted bis  last  will,  subsequently  admitted  to 
probate,  in  which  he  specifically  devises  this 
particuar  100-acre  farm  to  the  son  George, 
subject  to  a  cliarge  of  $7,000,  making  no  ref- 
erence to  any  possible  interest  of  Lloyd  in 
the  same.  The  general  nature  of  this  will 
aiq^ears  to  have  been  known  at  about  the 
time  of  its  execution  to  the  sons  Alfred  and 
George.  Neither  his  wife  nor  daughter, 
however,  Iiad  any  Information  concerning 
the  same  prior  to  his  death,  as  they  had  of 
his  proposed  wills  in  1901. 

The  daughter,  Mrs.  Lowe,  testified  to  her 
father  having  brought  to  ber  in  the  early 
part  of  December,  1901,  three  proposed 
forms  of  land  contracts  unsigned,  and  also 
of  a  will;  that  she  and  her  father  read  them 
over  at  the  time  and  discussed  them  and  par- 
ticularly the  contract  for  Lloyd,  and  that  in 
the  form  of  will  shown  her  at  that  time  the 
fact  of  the  execution  of  three  land  contracts 
was  expressly  mentioned ;  that  she  was  ask- 
ed by  her  father  to  discuss  the  various  doc- 
uments with  her  husband,  and  write  fully 
her  opinion.  She  did  so  write' him  a  letter 
in  the  record,  of  December  9,  1901.  She  fur-, 
ther  testified:  That  oh  New  Sear's  day  fol- 
lowing her  father  came  to  her  house^  and 
stated  to  her: 

"I  have  got  those  papers  all  signed  up  now, 
and  everything  is  finished,  and  it  doesn't  make 
any  difference  whether  I  am  dead  or  alive." 

That  at  the  time  of  the  first  Interview  be 
expressed  himself  as  not  intending  that 
Lloyd  should  go  on  the  farm,  owing  to 
Lloyd's  condition    of  health,    and  that    he 


Digitized  by 


Google 


Wia)  LAMBERSON 

(184 

could  do  better  at  some  other  Mnd  ot  wortc, 
and  that  he,  the  father,  could  last  as  ^ell 
manage  the  place;  the  other  two  boya  living 
right  near  there. 

On  Mrs.  Lowe's  cross-examination  she  was 
asked  by  defendant's  counsel  as  to  whether 
she  knew  that  there  was  a  contract  signed 
by  Lloyd,  and  the  following  took  place: 

"A.  My  father  said  it  was  signed.  That  is 
all  I  know  about  it.  Q.  Simply  said  it  was 
signed?  A.  Yes;  he  said  it  was  signed,  and 
his  business  aH  completed.  I  have  a  letter  in 
which  he  states  that  everything  is  done.  Q. 
I  am  not  asking  for  your  letter  now.  A.  All 
right." 

No  reference  appears  to  hare  been  sub- 
sequently made  on  the  trial  to  this  letter, 
nor  was  it  produced.  She  further  testified 
on  direct  examination  that  a  number  of 
times  subsequently  he  spoke  of  this  farm  as 
being  Lloyd's  place. 

The  mother  also  testified  that  It  was  re- 
ferred to  by  the  father  between  1901  and 
1907  as  Lloyd's  place.  A  lady  who  lived 
near  the  family  in  Winona  while  visiting  at 
Whitehall  was  also  told  by  the  father  that 
this  farm  was  Lloyd's,  and  that  he  bad  giv- 
en three  farms  to  his  sons. 

At  the  close  of  the  oral  testimony,  when 
defendant's  counsel  stated  that  he  was 
through  with  their  part  of  the  case,  he  also 
stated  that  there  were  cwtaln  depositions 
taken  in  the  matter  which  were  to  be  con- 
sidered as  in  the  case,  plaintifTs  counsel 
stating  that  It  was  the  same  for  their  side 
with  examinations  they  bad  also  taken.  De- 
fendant's counsel  then  stated  that  he  refer- 
red to  the  deposition  of  Mrs.  Lamberson,  the 
widow,  "the  adverse  examination  of  Lloyd 
Lamberson,"  and  other  depositions.  Tb& 
court  then  ruled  that  all  those  are  now  in- 
troduced subject  to  any  objections  that  could 
be  now  made.  Defendant's  counsel  then 
announced  that  their  case  was  closed. 

The  findings  of  fact  by  the  trial  court  who 
determined  the  case,  in  substance,  so  far  as 
being  material  on  this  appeal,  were  to  the 
elTect  that  the  land  contract  as  alleged  by 
plaintiff  was  executed  by  the  deceased  and 
his  wife  December  23,  1901;  the  death  of 
John  C.  Lamberson  leaving  a  last  will  which 
was  duly  admitted  to  probate  and  the  de- 
vising therein  of  the  lands  in  question  to  the 
defendant  George  Lamberson;'  that  after 
the  making  of  the  contract  of  December  23, 
1901,  the  original  of  said  contract  was  by 
mutual  consent  left  In  the  possession  of  John 
C.  Lamberson;  that  by  mutual  arrangement 
between  the  parties  to  such  contract  John  C. 
Lamberson  was  left  in  possession  and  was 
to  receive  the  rents  and  profits  and  pay  the 
taxes  and  assessments  and  account  to  the 
plaintiff  for  any  difference  over  and  above 
such  and  the  $125  annual  payment  specified 
in  said  contract;  the  readiness  and  ability 
during  the  lifetime  of  John  C.  Lamberson 
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of  the  plaintiff  to  pay  anything  that  might 
be  due  from  him  on  account  of  said  contract 
and  the  same  so  far  as  the  executor  is  con- 
cerned, but  that  plaintiff  was  unable  at  any 
time,  either  from  the  said  John  C.  Lamber- 
son or  his  executor,  to  obtain  any  statement 
of  account  in  such  matter,  and  has  there; 
fore  been  unable  to  pay  the  same;  that 
the  plaintiff  has  demanded  possession  of  the 
real  estate  and  an  accounting  with  tbe  ex- 
ecutor; that  there  has  been  a  refusal  on  the 
part  of  the  executor  to  convey,  and  the  de- 
fendant George  Lamberson  claims  an  inter- 
est in  the  said  real  estate  under  the  will 
aforesaid ;  that  the  contract  has  never  been 
revoked  or  abandoned  by  the  parties  thereto, 
and  is  still  of  force  and  effect. 

As  conclusions  of  law:  First,  that  the 
plaintiff  is  entitled  to  judgment  for  the  im- 
mediate  possession  of  the  land;  second,  for 
an  accounting;  third,  that  the  defendant 
George  Lamberson  is  barred  from  all  right, 
title,  and  interest  in  and  to  the  real  estate. 

As  appears  from  his  memorandum  deci- 
sion, the  trial  court  deciding  the  case  consid- 
ered the  evidence  of  the  plaintiff  as  to  tbe 
execution  of  the  contract  by  the*  deceased, 
and  in  effect  overruled  the  objection  inter- 
posed by  defendants  to  such  testimony,  but 
apparently  on  the  ground  that  the  proper 
objection  had  not  been  Interposed. 

From  the  judgment  entered  in  favor  of 
the  plaintiff  the  defendants  Alfred  Lamber- 
son as  executor  and  George  Lamberson  have 
appealed. 

Tawney,  Smith  ft  Tawney,  of  Winona, 
Minn.,  and  Die  J.  Eggum,  of  Whitehall,  for 
appellants. 

Cowle  &  Hale,  of  La  Crosse,  and  A.  V.  A. 
Peterson,  of  Whitehall,  for  respondent. 

ESCHWEILER,  J.  (after  stating  the 
facts  as  above).  Laying  aside  for  the  time 
consideration  of  the  testimony  of  the  plain- 
tiff, there  is  ample  evidence  in  the  record 
upon  which  the  findings  of  tihe  court  can 
and  should  be  upheld  so  far  as  they  deter- 
mine that  a  land  contract  for  this  farm  of 
160  acres  was  signed  by  John  C.  Lamberson 
and  his  wife  on  December  23,  1901,  at  Mr. 
Ekem's  office  at  Whitehall  and  on  an  occa- 
sion when  the  plaintiff  was  at  the  same 
office.  The  testimony  of  Mrs.  Lamberson  was 
prc^erly  recei^^ed,  and  without  objection,  to 
that  effect  It  also  appears  from  defendants' 
own  testimony  that  a  land  contract  wherein 
Lloyd  Lamberson  was  named  as  grantee  and 
signed  by  John  C.  Lamberson  and  his  wife 
was  found  among  the  father's  papers  in  the 
safety  deposit  box  after  his  death.  It  there- 
fore may  be  considered  as  conclusively  shown 
that  when  Mr.  Lamberson,  then  evidently 
considering  the  future  disposition  of  all  of 
his  property  and  giving  by  his  land  contracts 
of  December  24th  two  of  these  three  farms  to 
Alfred  and  George,  did  on  the  preceding  day 
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go  so  far  at  least  as  to  bare  reduced  to  writ- 
ing and  signed  by  bimself  and  wife  a  land 
contract  making  the  plaintift  the  grantee  un- 
der substantially  similar  conditions  of  the 
remainder  of  bis  real  estate,  the  farm  here 
involved.  He  had  thus  evidently  by  Decem- 
ber 23d  and  24th  reached  a  definibe  and  de- 
clared conclusion  as  to  the  disposition  he 
wished  to  make  of  his  property,  and  in  ac- 
cordance with  the  suggestions,  in  a  general 
way  at  least,  embodied  In  the  forms  of  con- 
tracts and  wills  that  bad  been  submitted  to 
the  two  older  sons  and  the  daugnter,  and 
concerning  which  the  advice  of  each  of  them 
had  been  sought.  It  negatively  appears  that 
Uoyd,  tbe  youngest,  a  minor,  and  not  deem- 
ed presently  able  to  carry  on  farm  work, 
was  not  consulted  concerning  the  matter,  al- 
though evidently  the  subject  of  the  parents* 
solicitude  and  affection.  As  late  as  Decem- 
ber 10th,  in  a  letter  to  the  son  Alfred,  the 
father  says: 

"Look  the  contracts  over  and  see  if  they  are 
what  you  expected  and  let  me  know  by  return 
mail  as  my  will  has  got  to  be  based  on  tliese 
contracts." 

No  sug^stlon  appears  In  the  record  that 
any  objection  was  made  by  any  of  the  three 
older  children  to  the  fairness  of  the  proposed 
division  or  the  particular  provision  for 
Lloyd. 

George  testifies  that  he  knew  the  father 
contemplated  giving  Lloyd  the  Dowd-Dag- 
gett  farm  about  the  time  that  his,  George's, 
'  contract  and  Alfred's  contract,  were  made 
out.  He  also  testafies  that  he  saw  all  three 
contracts  at  about  that  time,  that  Alfred's 
was  then  executed,  his  was  not,  and  Lloyd's 
was  not  It  la  evident,  however,  from  the 
face  of  the  land  contracts  to  Alfred  and 
George,  In  each  of  which  the  date  of  ac- 
knowledgment of  Deceml>er  24th  is  written 
in  with  pen  and  ink  rather  than  by  type- 
writer, that  be  must  be  confused  or  mis- 
taken as  to  the  precise  time  when  he  saw 
these  land  contracts,  because  it  is  a  verity 
that  the  contract  to  Lloyd  was  signed  and 
preceding  either  of  the  otihers. 

The  preservation  by  the  father  of  this 
signed  land  contract  to  bis  youngest  son 
among  his  valuable  papers,  rather  than  leav- 
ing them  In  Mr.  Ekern's  office  files,  as  was 
the  case  with  the  drafts  of  the  unexecuted 
wills  and  land  contracts;  the  evident  inten- 
tion in  December,  1901,  of  making  a  complete 
future  disposition  of  all  of  bis  real  prop- 
erty; the  absence  of  anything  showing  that 
be  was  wavering  in  his  mmd  as  to  whether 
he  would  give  this  IGO-acre  farm  to  either 
Alfred  or  George  rather  than  to  Uoyd;  the 
disposition  be  was  then  making  and  did 
make  for  these  two  elder  brottbers;  the  fact 
that  the  only  changes  suggested  during  this 
period  were  more  as  to  matters  of  details 
than  as  to  the  general  scheme;  his  stating 
to  the  daughter  New  Year's  Day  that  all 
was  finished — ^are  very  persuasive  in  con- 


firming the  conclusion  of  the  trial  court  that 
there  was  then  a  completed,  eflTectuated  dis- 
position of  all  of  his  real  property  by  tbe 
signing  and  acknowledging  of  three  land 
contracts  of  equal  force  and  validity,  rather 
than,  as  contended  by  defendants,  a  halting 
by  him  after  be  and  bis  wife  bad  signed  and 
acknowledged  the  land  contract  to  Lloyd, 
and  thereby  changing  In  such  substantial 
manner  his  general  scheme  for  division,  and 
as  against  bis  youngest  child,  and  without 
any  apparent  cause  for  so  excluding  him. 

Tbe  apparent  assertion  by  tbe  father  in 
bis  last  will,  made  in  1815,  of  a  then  contrary 
Intent  as  to  this  farm  by  bis  devise  thereof 
to  George  can  have  no  weight  therefore  in 
the  disposition  that  must  be  made  here  of 
tbe  rights  of  the  plaintiff  arising,  if  at  all, 
by  the  transaction  of  December,  1901.  Jones 
V.  Caird,  153  Wis.  384,  386,  141  N.  W.  228, 
Ann.  Cas.  1914A,  88. 

Considerable  stress  is  laid  by  appellants 
upon  tbe  testimony  of  Mr.  Ekem  and  his 
then  stenographer,  to  the  effect  that  the 
copy  of  the  signed  land  contract  to  the  plain- 
tiff, which  was  found  in  tbe  office  files  as 
late  as  1910,  was  the  original  ribbon  copy, 
and  the  one  which,  under  the  custom  of  tbe 
office,  would  be  the  one  to  be  signed  by  the 
parties,  and  the  Improbability  of  cue  sister, 
Mrs.  Lowe,  being  able  to  recollect  the  de- 
scription of  the  property  covered  by  the  land 
contract  Is  not  of  much  significance,  in  view 
of  the  undisputed  fact  that  some  form  of  a 
land  contract  was  signed  by  Mr.  and  Mrs. 
Lamberson,  with  Lloyd  named  as  grantee, 
that  Mrs.  lamberson  knows  that  it  was  of 
this  particular  property,  that  it  was  sub- 
sequently so  referred  to  by  the  father  as 
being  plaintiff's  farm,  and,  perhaps  what  is 
more  significant  tban  all,  that  Alfred  Lam- 
berson, executor  of  tbe  estate,  tbe  only  one 
who  saw  tbe  contract  after  the  father's 
death,  does  not  testify  that  such  contract 
was  not  of  this  particular  farm;  also  that 
there  was  no  other  real  estate  belonging  to 
Mr.  Lamberson  at  that  time  than  this  farm, 
which  was  not  then  disposed  of  by  deed  or 
land  contracts  to  the  other  sons. 

[1]  Unless  defendants  have  by  tbeir  pro- 
cedure on  the  trial  waived  the  objection 
which  was  properly  interposed  under  section 
4069,  Stats.,  as  to  tbe  want  of  competency  of 
Lloyd  to  testify  to  a  transaction  or  com- 
munication with  bis  father,  now  deceased, 
bis  testimony  as  to  tbe  contents  of  tbe  land 
contract  of  December  23,  1901,  cannot  be 
properly  considered  in  this  case.  Felz  t. 
Fclz's  Estate,  170  Wis.  550,  553,  174  N.  W. 
90S.  And  the  same  would  hold  good  as  to 
his  testimony  of  his  signing  tbe  land  con- 
tract in  the  presence  of  his  father,  having 
then  received  it  and  immediately  returning 
it  Jackman  v.  Inman,  137  Wis.  30,  118  N. 
W.  189,  22  L.  R.  A,  (N.  S.)  659;  Caiase  v. 
Woodruff,  138  Wis.  641,  646,  120  N.  W.  499. 

We  think  however,  that  this  testimony  of 
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the  plaintiff  was  proi)erly  before  tbe  trial ;  lie  was  asked  by  defendants'  counsel    who 


court  for  consideration  In  disposing  of  tbU 
case.  On  tihe  adverse  esamiuatlon  of  plain- 
tiff tal^en  at  the  instance  of  the  defendants 
more  than  a  year  prior  to  the  trial,  he  was 
examined  fully  by  defendants'  counsel  upon 
a  stipulated  notice  that  he  should  produce 
on  such  examination  the  written  evidence, 
records,  etc.,  of  transactions  between  plaln- 
tur  and  said  John  0.  Lamberson.  He  was 
there  aslced  as  to  whether  he  toolc  any  part 
in  the  leasing  of  the  farm  after  D^ember, 
1901;  as  to  having  the  original  or  a  copy  of 
the  alleged  contract  of  December  23,  1901, 
and  testified  without  objection  that  he  did 
have  the  original  in  his  possession  at  thr> 
time  it  was  signed  by  him  and  at  the  date 
thereof.  As  to  the  number  of  copies  that 
were  signed  and  in  response'  to  a  question 
as  to  whether  he  could  recall  the  contents 
of  the  alleged  contract  he  answered: 

"I  knew  tlie  general  provisions  of  all  three 
contracts,  as  I  read  them  at  tlie  time  I  signed 
my  contract,  and  Mr.  Lamberson  was  particu- 
larly careful  about  showing  me  the  other  boys' 
contracts,  and  I  read  these  contracts  as  well  as 
my  own,  and  read  the  will,  made  at  that  time, 
providing  for  the  disposal  of  his  property,  in 
which  will,  I  believe,  these  contracts  are  all 
mentioned." 

Defendants'  counsel  then  moved  to  strike 
out  all  that  parti  of  the  answer  after  the 
words,  "I  know  the  general  provisions  of  all 
three  contracts,  as  1  read  luem  at  the  time 
I  signed  my  contract,"  as  being  unresponsive 
to  the  question.  This  objection,  however, 
was  not  renewed  at  the  trial. 

When  called  as  a  witness  on  his  own 
behalf  at  the  opening  of  the  trial  he  testi- 
fied without  objection  as  to  being  called  by 
his  father  to  Mr.  Ekem's  office  December 
23, 1901,  that  a  written  instrum^it  was  hand- 
ed him  at  that  time,  which  he  read  over 
carefully.  Defendants'  counsel  then  objected 
to  his  testifying  to  the  eCTect  tnat  he  was 
asked  to  sign  it  by  his  father,  on  the  ground 
that  it  was  incompetent  and  being  a  con- 
versation with  a  deceased  person,  the  court 
received  it  subject  to  the  objection,  and 
plaintifT  then  testified  thab  he  did  sign  it  in 
the  presence  of  two  witnesses,  and  after 
the  signature  of  his  father  and  mother  were 
made. 

The  suggestion  then  being  made  that  the 
contract  was  lost,  which  was  not  disputed, 
he  was  iiermitted  to  testify  as  to  its  con- 
t&ts  over  objection  on  the  ground  that  it 
related  to  a  transaction  with  a  deceased 
person.  He  also  testified  that  be  turned 
bis  contract  over  to  his  father  the  same 
day  for  safe-keeping,  objection  being  inter- 
posed by  defendant  to  this  as  a  transaction 
with  a  deceased  person.  The  court  overruled 
the  objection. 

On  cross-examination,  referring  to  his  di- 
rect examination  as  to  the  transaction  of 
December  23,   1901,   in   Mr.   Bkern's  office^ 


was  present  at  the  time  that  he  signed  his 
copy  and  his  father's  copy.  He  was  then 
interrogated  concerning  certain  portions  of 
his  adverse  examination  before  trial  on  the 
subject  of  how  many  copies  were  executed, 
and  whether  he  had  not  there  testified  tiiat 
he  had  signed  his  name  only  once,  and  that 
he  did  not  carry  the  paper  away  with  him 
and  bad  not  seen  it  since.  He  was  further 
cross-examined  as  to  the  contract  providing 
that  he  was  bo  have  possesion  immediately ; 
as  to  the  form  of  the  contract,  and  as  to 
when  he  signed  the  document,  answering 
that  he  signed  it  after  his  father  and  mother 
tiad  signed  it. 

On  redirect  examination  plalntia's  counsel 
asked  to  have  the  witness  testify  as  to  aU 
that  was  said  between  his  father  and  himself 
at  the  time  of  the  execution  of  the  contract. 
The  court  held  that  there  was  not  sufiident 
opening  of  the  door  by  the  adverse  party 
to  permit  him  to  so  testify,  and  nothing  fur- 
ther was  done  in  this  regard  on  the  trial. 

We  think  that  the  use  on  the  cross-exami- 
nation of  the  plaintiff  by  defendants'  counsel 
of  the  portion  of  the  deposition  of  plaintiff  as 
an  adverse  witness  was  sufficient  opening 
of  the  door  to  permit  the  witness'  testimony 
as  to  his  signing  of  the  contract  after  the 
father  and  mother  had  signed  it  to  stand 
as  a  part  of  his  case. 

Manifestly  if  this  examination  of  the 
plaintiff  had  been  made  at  the  trial  by  de- 
fendants calling  him  as  an  adverse  witness 
under  section  4068,  Stats.,  the  door  would 
haVe  been  opened  by  such  examination  to 
permit  tbe  plaintiff  to  testify  in  that  regard 
at  least  Drinkwlne  v.  Oruelle,  120  Wis.  628, 
632,  98  N.  W.  638.  It  was  as  effectual  as 
though  it  had  been  based  upon  an  express 
offer  on  defendants'  part  so  to  examine  as 
to  the  transaction  as  in>Johnson  v.  Bank  of 
Wisconsin,  163  Wis.  369,  373,  168  N.  W.  59. 

[2]  Furthermore,  the  defendants  them- 
selves made  all  the  plaintiff's  testimony  on 
his  adverse  examination  part  of  the  record 
in  this  case  by  their  offer  of  the  whole  of 
the  deposition  without  qualification  or  res- 
ervation of  any  kind  at  the  closing  of  the 
testimony.  While  it  is  true  that  such  a 
deposition  is  not  a  part  of  the  record  on 
the  trial  until  it  be  offered,  yet  the  express 
right  is  given  by  section  4096,  Stats.,  subd. 
(2),  to  the  party  taking  the  examination  to 
offer  the  same,  whether  the  party  so  ex- 
amined be  present  or  not.  It  is  also  true 
that  such  cannot  be  offered  by  the  party 
whose  deposition  is  thus  taken  (Lange  v. 
Heckel,  171  Wis.  59, 175  N.  W.  788),  and  fol- 
lowed in  Thomas  v.  Lockwood  Oil  Co.,  174 

Wis. ,  182  N.  W.  841,  yet  by  defendants' 

own  offer  of  the  deposition  they  made  it 
their  own  evidence,  subject  to  proper  ob- 
jections to  the  whole  or  parts  thereof 
by  the  other  party.  Maldaner  r.  Smith,  102 
Wis.  30,  40,  78  N.  W.  140;  Sioux  Land  Go. 
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V.  Ewing,  166  Wis.  40,  46,  160  N.  W.  1058. 
The  testimony  tbus  made  a  part  of  the  rec- 
ord, may  as  properly  be  used  by  the  plain- 
tiff In  the  consideration  of  this  case  as 
though  be  had  been  called  in  surrebuttal  to 
testify  as  to  transactionB  concerning  which 
the  defendants  bad  already  thus  offered  evi- 
dence, as  was  done  In  lihe  case  of  Anderson 
V.  Anderson,  136  Wis.  328,  331,  171  N.  W. 
801. 

[3]  We  are  satisfied  therefore  that  there 
was  in  the  record  ample  to  support  the  find- 
ing of  the  court  that  there  was  a  signing  of 
this  land  contract  by  the  plaintiff  as  well 
as  by  the  father  and  mother;  that  It  covered 
the  property  in  question;  that  its  terms  were 
substantially  as  testified  to  by  the  idalntiff 
and  the  other  witnesses ;  and  that  it  was  In- 
tended to  be  and  considered  an  effectual 
transaction,  whereby  the  minor  son,  then  a 
member  of  the  family  and  under  the  father's 
direction  and  control,  became  vested  with 
the  same  rights  in  and  to  the  real  estate 
described  In  his  land  contract  as  did  the  sons 
George  and  Alfred  in  their  respective  pieces. 
That  possession  was  not  taken  by  Lloyd  of 
bis  piece  of  land,  as  was  done  by  Alfred  and 
George  of  their  respective  portions,  that  no 
accoimting  was  ever  demanded  by  Lloyd  dur- 
ing his  father's  lifetime,  and  no  assertion  of 
ownership  made  by  blm  during  that  period, 
is  not  sufficient,  in  oar  Judgment,  in  view  of 
the  situation  and  relationship  existing  be- 
tween the  two  to  overthrow  the  findings  of 
the  trial  court 

[4]  The  plaintiff  was  not  permitted  to  tes- 
tify as  to  any  express  agreement  between  bis 
father  and  himself  In  December,  1901,  for 
the  carrying  on  of  the  farm  thereafter,  if 
any  such  agreement  were  made,  and  the 
findings  excepted  to  by  defendants,  to  the 
effect  that  there  was  such  agreement,  are 
wlthont  direct  evidence  for  their  support, 
bat  in  view  of  what  has  already  been  said 
such  findings  are  not  essential  to  support 
tlie  Judgment  and  may  therefore  be  disre- 
garded. 

[f]  It  ia  also  unnecessary  to  consider 
whether  actual  manual  delivery  of  a  land 
contract  by  the  grantor  to  grantee  is  es- 
sential in  order  to  perfect  the  contract,  for 
there  la  sufficient  evidence  as  indicated  above 
to  warrant  the  court's  conclusions  that  the 
transaction  between  the  father  and  the  plain- 
tiff was  completed.  The  relationship  be« 
tween  the  parties;  the  evident  understanding 
by  all  members  of  the  family  that  Lloyd 
was  not  fitted  for  the  work  required  to  suc- 
oessfolly  manage  a  farm  of  that  size,  and 
that  he  was,  with  bis  parents'  evident  ap- 
proval and  consent,  occupied  in  other  pur- 
salts;  that  the  father  was  so  situated  that 
be  could  In  a  general  way  supervise  tfae 
management  of  this  farm,  find  did  arrange 
to  have  It  conducted  by  the  sons  Alfred  and 
Qeorge  or  their  respective  sons;  the  hes- 
itancjr  that  would  naturally  arise  between  a 


son  so  placed  as  was  the  plaintiff  on  evi- 
dently affectionate  terms  with  his  father  to 
deal  with  such  paroit  of  whose  bounty  he 
was  thus  a  beneficiary  on  a  strictly  business 
basis — all  are  amply  sufficient  to  Justify  the 
conclusion  of  the  trial  court  that  there  was 
no  abandonment  by  Uoyd  of  the  rights  that 
he  secured  by  the  transaction  of  December 
23,  1901. 

Under  the  stipulated  facts  agreed  to  by 
the  parties  to  this  action  It  was  evident  that 
an  accounting  would  have  been  an  idle  cer- 
emony, as  It  stands  conceded  that  the  re- 
ceipts and  proper  disbursements  In  the  con- 
duct of  this  farm  balanced. 

It  follows  from  what  is  said  that  the  con- 
clusion of  the  trial  court  that  the  plaintiff 
is  entitled  to  have  It  declared  that  he  Is  tbe 
owner  of  the  farm  in  question  can  and  Should 
be  upheld. 

Judgment  alBrmed. 

filEBEOKEB,  O.  J.  (dissenting).  I  cannot 
concur  In  the  decision  and  opinion  of  the 
court  Permitting  the  plaintiff  to  testify  to 
transactions  with  hla  father  concerning  the 
signing  and  delivery  and  plaintiff's  rede- 
livery of  the  land  contract'ln  December,  1901, 
as  detailed  In  the  statement  of  the  case  and 
the  opinion  of  the  court,  clearly  shows,  in 
my  opinion,  that  the  trial  court  erred  in  re- 
ceiving plaintiff's  evidence  of  thoee  tran- 
sactions, over  defendant's  objection,  under 
section  4069,  Statutes.  Nor  can  I  concur  that 
defendants  waived  this  objection  by  their 
offer  of  plaintiff's  deposition  as  adverse 
party  wlthont  qualifications  before  tbe  re- 
ception of  evidence  was  dosed.  To  hold 
that  such  offer  so  made  after  tbe  court  had 
err(»eously  admitted  evidence  of  the  sub- 
stantial and  material  parts  of  such  tran- 
sactions with  the  deceased  was  an  opening 
of  the  door  on  Miis  subject  by  defendants 
seems  to  me  contrary  to  the  intent  of  the 
parties.  Such  offer  by  defendant  of  plain- 
tiff's adverse  examination  was  manifestly  in- 
duced by  tbe  court's  erroneous  ruling  In  ad- 
mitting at  the  trial  plaintiff's  oral  testimony 
of  these  transactions  with  hla  deceased 
father.  In  view  of  the  court's  action  on  this 
subject  defendant's  counsel  naturally  sup- 
posed that  all  plaintiff  had  testified  to  on 
this  point  was  before  the  court  and  would 
be  considered  in  deciding  the  case.  It  seems 
plain  to  me  that  this  court's  decision  on 
this  phase  of  the  case  is  a  misinterpretation 
of  defendant's  purpose  In  thus  finally  meet- 
ing the  trial  court's  erroneous  rulings  under 
the  provisions  of  section  4069,  Statutes.  A 
study  of  the  evidence  i)ersuade8  me  that  the 
trial  court's  findings  that  plaintltTs  father 
conveyed  title  by  contract  of  the  farm  In 
question  In  December,  1901,  are  not  sus- 
tained by  the  record  on  which  the  trial  court 
acted.  Furthermore,  if  the  evidence  of  plaln- 
I  tiff  concerning  the  transaction  between  him 
I  and  his  deceased  father  in  December,  1901, 
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be  excluded  from  fbe  case,  aa  I  tblnk  It 
should  be,  because  Incompetent  under  section 
4069,  Statutes,  then  there  Is  no  evidence  In 
the  caae  to  sustain  the  plaintiff's  case. 

I  am  of  the  opinion  that  the  trial  court 
committed  prejudicial  error  In  receiving 
plaintiff's  evidence  of  the  transaction  with 
bis  deceased  father,  and  improperly  based  its 
findings  on  such  evidence,  and  tliat  there  is 
no  legal  evidence  to  sustain  the  Judgment, 
and  It  should  be  reversed. 

I  am  authorized  to  state  that  Mr.  Justice 
OWEN  Goncun  tn  this  dissenti 


BECKER  V.  GREEN  COUNTY. 

(Supreme  Court  of  Wisconsin.    Oct  18,  1921. 
DiaseDting  Opinion,  Oct  19,  1921.) 

I.  Offloers  «=394— Cannot  recover  salary  during 
tine  ousted  from  ofllee  by  erroneous  eonvio> 
tion  in  absenoe  of  statute. 
A  public  officer  who  bad  been  erroneously 
convicted  of  a  crime  which  works  an  ouster 
from  bis  office  cannot  under  the  common  law 
upon  reversal  of  such  erroneoas  Judgment,  re- 
cover the  salary  for  the  time  during  which  he 
was  excluded  from  the  office,  but  must  depend 
upon  a  statute  for  recovery  thereof. 

2.  Offloers  4=331— ''Infamous  crime"  within  6on« 
atltutional  and  statutory  provision  as  to  In- 
oligibllity  of  person  oonvicted  thereof  de- 
lined. 

.  An  "infamous  crime"  within  Const  art  13, 
{  3,  making  person  convicted  thereof  ineligible 
to  hold  public  office,  and  St  1917,  §  17.02.  pro- 
viding for  vacancy  of  office  upon  conviction  of 
officer  of  an  "infamous  crime,"  is  a  crime  pun- 
isbaUe  by  imprisonment  in  the  state  prison 
(citing  Words  and  Phrases,  First  and  Second 
Series,   "Infamous   Crime"). 

3.  Judges  ^=322(1) — Ousted  from  office  on  oon- 
viotlon  of  Espionage  Act  held  not  entitled  to 
salaiy  on  reversal  of  Judgment. 

County  Judge  convicted  under  the  federal 
Espionage  Act  of  June  15,  1917,  prior  to  the 
revision  of  St  1917,  |  4935,  by  Laws  1919,  c. 
362,  I  12,  ousted  from  office  under  0>nst  art 
13,  t  3,  and  St  1917,  §  17.02,  was  not  on  re- 
versal of  conviction,  following  stay  of  sentence, 
entitled  to  salary  for  the  period  of  time  he  had 
been  so  ousted  under  St.  1917,  S  4935,  provid- 
ing that  the  office  of  a  public  officer  who  had 
been  convicted  and  sentenced  to  state  prison 
shall  be  deemed  vacated  from  the  time  of  com- 
mitment to  prison,  and  that  the  officer  on  re- 
versal of  judgment  shall  be  restored  to  office 
with  all  its  rights  and  emoluments. 

4.  Statutes  «s»  147— "Revision  of  statutes"  may 
oenstltute  a  restatement  with  material  change 
In  substance. 

A  revision  of  the  statutes  is  more  than  a 
restatement  of  the  substance  thereof  in  differ- 
ent language,'  but  implies  a  re-ezamination  of 
them,  and  may  constitute  a  restatement  of  the 
law  in  a  corrected  or  improved  form,  in  which 
case  the  statement  may  be  with  or  without  ma- 
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terial  change,  and  is  anbstituted  for  and  dis- 
places and  repeals  the  former  law  as  it  stood 
relating  to  the  subjects  within  its  purview. 

{Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Revi- 
sioiL] 

5.  Statutes  «=95 1— Consolidation  of  seotlens 
held  re-enaotment,  and  not  a  mere  oontiou- 
anoe  of  existing  law. 

Laws  1919,  c.  362,  {  14,  providing  for  the 
consolidation  of  St  1917,  {  4935,  with  other 
specified  sections  to  constitnte  section  17.03, 
subsec.  5,  held  a  re-enactment  and  not  a  mere 
continuance  of  existing  law. 

6.  Statutes  «=3263— Creatln(^new  rights  not 
applicable  to  past  wrongs  unless  plainly  so 
intended. 

Statutes  creating  new  rights  are  not  con- 
strued as  applying  to  past  wrongs  unless  plain- 
ly so  intended,  and  in  case  of  doubt  or  ambigu- 
ity are  construed  as  prospective  only. 

7.  Judges  «=>22(2)— Statute  entitling  ousted 
officer  to  compensation  on  reversal  of  eon- 
vlotlon  not  retroaotive. 

County  judge,  ousted  from  office  on  convic- 
tion for  violation  of  the  federal  Espionage  Act 
prior  to  revision  of  St.  1917,  g  4935,  by  Laws 
1910,  c.  362,  entitling  officer  on  reversal  of  judg- 
ment to  compensation  for  period  during  which 
he  was  ousted,  could  not  on  reversal  of  judg- 
ment, recover  compensation,  though  Laws  1919, 
e.  362,  took  effect  prior  to  such  reversal. 

8.  Officers  $=376— Legislature  without  power 
to  restore  to  offloe  ousted  by  oonviotlon  under 
law  In  effect  at  time  of  oonviotlon. 

Laws  1919,  c.  362,  J  14,  providing  for  the 
consolidation  of  St  1917,  |  4935,  with  other 
sections  to  constitute  section  17.03,  subd.  5. 
and  providing  for  the  restoration  to  office  of 
a  convicted  public  officer  on  reversal  of  con- 
viction, held  not  to  entitle  officer  who  has  been 
ousted  from  office  by  conviction,  under  laws 
existing  at  time  of  conviction  to  restoration 
of  office,  the  Legislature  having  no  more  right 
to  restore  ousted  officer  than  to  provide  for  the 
induction  of  an  officer  into  office  in  the  first  in- 
stance. 
Eschweiler  and  Doerfier,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Green  County ; 
Oeorge  Grimm,  Judge. 

Action  by  J.  M.  Better  against  Green  Coun- 
ty. Judgment  for  defendant,  and  plaintiff 
appeals.    Afflrmed- 

Action  by  plaintiff  to  recover  his  salary  as 
county  Judge  of  Green  county  during  the  time 
he  was  suspended  from  that  office  by  reason 
of  bis  erroneous  conviction  under  the  federal 
Esf>lonage  Act.  On  the  6th  day  of  August, 
1918,  the  plaintiff  was  the  county  judge  ot 
Green  county  for  the  term  ending  January  5, 
1920.  On  that  date  he  was  convicted  in  the 
United  States  court  for  the  western  district 
of  Wisconsin  of  a  violation  of  the  Espionage 
Act  (Act  of  Congress  approved  June  15, 1917, 
40  Stat  217)  and  sentenced  to  Imprisonment 
for  three  years.    Execution  of  said  sentence 


9=3For  otb«r  case*  see  same  topic  and  KBY-NUUBBR  In  all  Key-Numberad  Digeati  and  ladazts 
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was  stayed  pendlnir  proaecation  of  a  writ  of 
error  to  the  United  States  Circuit  Court  of 
Appeals.  In  October,  1920,  and  after  the  ex- 
piration of  the  term  of  office  for  which  plain- 
tiff had  been  elected,  the  Circuit  Court  of 
Atipeals  reversed  the  judgment  and  convic- 
tion,! holding  that  as  a  matter  of  law  the  ev- 
idence did  not  Justify  conviction  of  plaintiff. 
Plaintiff  was  at  no  time  committed  to  prison 
under  said  judgment  and  conviction.  On 
September  19, 1918,  the  Governor  of  the  state 
of  Wisconsin  appointed  a  successor  to  said 
Becker  to  fill  the  vacancy  In  said  office  of 
coimty  judse,  agused  by  the  conviction  of 
said  plaintiff,  iP  aforesaid.  This  action  is 
brought  to  recover  his  salary  as  county  Judge 
from  the  time  he  was  ousted  from  the  office 
until  the  end  of  the  term.  The  trial  court 
reudered  Judgment  In  favor  of  the  defendant, 
fivm  which  the  plaintiff  brings  this  appeal. 

Wheeler  &  Witte,  of  Milwaukee,  for  appel- 
lant 

H.  N.  B.  Caradlne,  Dist  At^.,  of  Monroe, 
aad  Olln,  Butler,  Thomas,  Stebblns  &  Stroud, 
G^  Madison,  for  respondent 

OWEN,  J.  (after  stating  the  facts  as 
above).  No  mistake-proof  system  of  adminis- 
tering Justice  has  yet  been  devised,  nor  Is  It 
likely  to  be,  as  long  as  the  element  of  human 
Judgment  enters  Into  the  scheme.  The  Inno- 
ctnt  will  be  punished  and  the  guilty  wlU  ea- 
cttpe.  We  contemplate  this  fact  with  regret, 
but  nevertheless  the  fact  exists.  No  one  Is 
:a  a  position  to  realize  this  better  than  the 
1  lulntlff  himself,  who  during  many  years  has 
r>>cupled  an  honorable  and  prominent  posl- 
t  'on  in  the  Judicial  system  of  this  state.  Al- 
though he  has  suffered  most  grievously  by 
re«son  of  the  error  committed,  he  has  no 
doubt  faced  his  misfortune  as  philosophically 
a»  one  may  be  expected  to  do  who  smarts  un- 
der the  sense  of  grievous  wrong. 

[1]  The  question  now  presented  Is  whether 
tke  written  law  of  this  state  provides  that  a 
public  officer,  who  has  been  erroneously  con- 
victed of  (srlme  which  works  an  ouster  from 
Us  office  may,  upon  a  reversal  of  such  erro- 
tieous  Judgment  of  conviction,  recover  the  sal- 
ary during  the  time  he  was  so  excluded  there- 
from. If  such  recovery  can  be  had.  It  must 
depend  upon  statutory  law,  as  It  Is  not  re- 
coverable under  any  principle  of  the  common 
law.  This  court  has  held.  In  harmony  with 
the  great  weight  of  Judicial  authority,  that  a 
de  Jure  officer  cannot  draw  from  the  public 
treasury  a  salary  attached  to  the  office  that 
has  been  paid  to  a  de  facto  officer  who  wrong- 
fully excluded  the  de  Jure  officer  therefronjL 
Clausen  v.  Fond  du  Lac  County,  168  Wis.  432, 
170  X.  W.  287.  This  Is  on  the  theory  that 
the  i)ubllc  ought  not  to  be  compelled  to  pay 
two  salaries,  and  that,  as  the  disbursing  offi- 
cers ought  not  to  be  compelled  to  decide  for 
the  municipality  which  Is  rightfully  entitled 
thereto,  payment  by  them  to  the  one  in  pos- 
session of  the  office  should  be  held  to  dis- 


charge the  public  from  further  responsibility 
In  the  matter. 

Upon  the  oral  argument  connsd  for  ap- 
pellant cited  to  oar  attention  tl^e  cases  of 
Fltzsimmons  v.  City  of  Brooklyn,  102  N. 
T.  B36,  7  N.  E.  787,  55  Am.  Rep.  835 ;  New- 
berry V.  Smith,  157  Mich.  181,  121  N.  W. 
746;  Ward  t.  Marshall.  96  Cal.  155,  80  Pac. 
1113,  81  Am.  St  Bep.  198;  McEvers  t. 
Boyle,  25  Cal.  App.  476,  144  Pac.  306,  a 
consideration  of  which,  he  thought  dis- 
closed the  error  of  his  former  assumption 
that  the  right  of  appellant  to  recover  must 
be  referred  to  statutory  law.  In  the  first  two 
cases  city  police  officers  were  removed,  in 
form,  by  administrative  officers  vested  with 
authority  to  remove  police  officers  under  cer- 
tain circumstances,  which  pretended  removal 
had  been  adjudged  void.  It  was  held  that 
the  police  officers  were  entitled  to  recover 
their  salaries  during  the  period  of  their  un- 
lawful suspension.  In  Ward  y.  Marshall,  96 
Cal.  155,  30  Pac.  1113,  31  Am.  St  Bep.  198. 
the  plaintiff,'  a  Justice  of  'the  peace,  was  con- 
victed of  willful  misconduct  In  office,  and,  as 
a  part  of  the  Judgment  of  conviction,  was  re- 
mpved  from  his  office,  which  Judgment  was 
reversed  upon  appeal.  It  was  held' that  he 
was  entitled  to  the  salary  of  bis  office  during 
the  time  he  was  suspended  from  the  perform- 
ance of  his  duties  t?y  the  erroneous  Judg- 
ment of  the  trial  court  In  McEvers  v.  Boyle, 
25  Cal.  App.  476,  144  Pac.  308,  it  was  held 
that  one  who  has  been  appointed  to  the 
office  of  sealer  of  weights  and  measures  cre- 
ated by  an  ordinance  of  the  dty  of  San  Fran- 
cisco was  entitled  to  the  salary  of  the  office 
during  a  period  in  which  he  was  prevented 
from  performing  the  duties  thereof  to  test  the 
constitutionality  of  the  ordinance.  We  think 
the  present  case  Is  clearly  distinguishable 
foom  those  cases.  In  those  cases  there  never 
was  a  lawful  removal,  while  in  this  case,  as 
will  presently  appear,  the  removal  was  law- 
ful, even  though  erroneous.  The  removal  in 
this  case  being  lawful,  no  reason  appears  for 
compelling  a  double  payment  of  salary  from 
the  public  treasury  by  that  branch  of  the 
law  which  denies  to  a  de  jure  officer  the  salary 
which  has  been  paid  to  a  de  facto  officer  dur- 
ing the  time  he  has  been  unlawfully  excluded 
from  office.  We  therefore  think  that  the 
original  Impression  of  counsel  to  the  effect 
that  statutory  law  must  be  found  to  entitle 
plaintiff  to  a  recovery  was  in  accordance  with 
the  law  on  the  snbject 

[2]  Section  8,  art  13,  of  the  Constitutian 
provides  that — 

"No  person  convicted  of  any  infamous  erlme 
in  any  court  within  the  United  States  •  •  * 
shall  be  eligible  to  any  office  of  trast,  profit  or 
honor  in  this  state." 

By  section  2,  a  11,  Rev.  St  18^,  It  was 
provided  that — 

"Every  office  shall  become  vacant  on  the  hap- 
pening of  either  of  the  following  events  before 
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the  expiration  of  the  term  of  such  office: 
*  *  *  5.  His  coDTiction  of  any  infamous 
crime,  or  of  any  offense  inyolTing  a  violation 
of  bis  official  oath." 

This  proTision  has  contiiiued  in  the  stat- 
utes without  change  until  1917,  and  is  found 
as  a  part  of  section  17.02  of  the  revised  stat- 
utes of  that  year.  The  constitutional  provi- 
sion disqualified  the  plalntiS  from  further 
holding  the  office  of  county  Judge,  and  the 
statutory  provision  referred  to  expressly  pro- 
vided that  his  office  should  become  vacant 
upon  his  conviction  of  any  infamous  crime. 
We  have  no  doubt  that  the  crime  of  which 
be  was  convicted  was  infamous  within  the 
meaning  of  that  term  as  used  in  the  Consti- 
tution, as  well  as  the  statute.  While  there 
has  been  much  debate  as  to  what  constitutes 
an  Infamoqy  crime,  we  think,  by  the  great 
concensus  of  authority  upon  the  subject,  it 
is  now  deemed  to  mean  as  here  used,  a  crime 
punishable  by  imprisonment  in  the  state 
prison.  12  Cyc.  135;  Words  and  Phrases, 
p.  3573  et  seq. 

[S]  While  the  provision  already  referred  to 
gave  rise  to  a  vacancy  in  the  office  of  county 
judge  of  Green  county  upon  the  conviction 
of  plaintifT,  no  provision  is  made  for  restora- 
tion to  office,  or  payment  of  the  salary  there- 
of, in  case  of  a  reversal  of  the  Judgment  of 
conviction.  For  the  accomplishment  of  that 
purpose  plaintiff  relies  upon  the  provisions 
of  section  4935  of  the  Statutes  of  1917,  which 
are  as  follows: 

"Whenever  any  convict  sentenced  by  any 
court  of  this  state  or  of  the  United  States  to 
be  punished  by  imprisonment  in  the  state  pris- 
on shall,  at  the  time  of  conviction  and  sentence, 
hold  any  office  under  the  Constitution  and  laws 
of  this  state  such  office  shall  be  deemed  vacat- 
ed from  the  time  of  his  commitment  to  said 
prison;  but  if  the  judgment  against  said  con- 
vict shall  bo  reversed  on  a  writ  of  error  he 
shall  be  restored  to  office,  witli  all  its  rights 
and  emoluments;  but  if  pardoned  he  shall  not 
by  reason  thereof  be  restored  to  office." 

In  passing,  it  may  be  remarked  that  this 
statutory  provision  was  enacted  as  a  part  of 
chapter  477  of  the  Laws  of  1852,  entitled, 
"An  act  providing  more  fully  for  the  organi- 
sation of  the  state  prison,"  and  that  its  place 
In  the  statutes  from  that  time  to  this  has 
been  in  the  chapter  relating  to  the  manage- 
ment of  the  state  prison.  Much  thought  and 
reflection  has  not  enabled  us  to  divine  the 
reason  which  prompted  the  Legislature  to 
provide  that  an  office  shall  be  deemed  vacat- 
ed from  the  time  of  the  Incumbent's  commit- 
ment to  prison  when  it  was  already  provided 
not  only  in  the  Constitution,  but  in  the  enact- 
ments of  the  Legislature  that  such  vacancy 
should  occur  upon  conviction,  and  we  feel 
that  further  speculation  will  be  neither  protit- 
able  nor  satisfying.  We  have  to  determine 
whether  this  statute  entitles  plaintiff  to  his 
salary  for  the  unexpired  portion  of  his  term 


of  office  from  which  he  was  excluded  by  rea- 
son of  bis  conviction. 

It  Is  plain  that,  if  the  judgment  against  a 
convict  in  the  state's  prison  shall  be  reversed 
on  writ  of  error,  "he  shall  be  restored  to  his 
office,  with  all  his  rights  and  emoluments." 
Does  this  statute  apply  to  plaintiff's  situa- 
tion? He  was  never  committed  to  the  state 
prison.  This  section  never  operated  to  oust 
him  from  office.  He  was  not  within  the 
class  of  persons  therein  dealt  with.  Note 
that  the  section  contains  two  features:  The 
first  worlis  a  forfeiture  of  office;  the  second, 
a  restoration.  This  section  did  not  work  a 
forfeiture  of  plaintill's  office.  Can  It  be  said 
to  work  a  restoration?  It  seems  plain  that 
the  class  affected  by  the  restorative  provi- 
sion is  identical  with  the  class  affected  by 
the  forfdture  provision,  and  that  no  one 
who  does  not  fall  within  the  condemnation 
of  the  statute  is  entitled  to  its  privileges. 
We  come  quite  clearly  to  the  conclusion, 
therefore,  that  the  plaintiff  did  not  fall  with- 
in the  class  dealt  with  in  this  statutory  pro- 
vision, and  tliat  his  right  to  recover  his 
salary  finds  no  Justification  therein. 

This  conclusion  renders  it  unnecessary  for 
us  to  discuss  a  further  vexing  question  that 
would  be  presented  if  this  provision  were 
held  to  apply  to  plaintiff,  and  that  Is  whether 
it  entitled  him  to  the  salary  of  the  office  dur- 
ing the  time  when  he  did  not  perform  the 
duties  thereof.  That  such  was  the  legisla- 
tive Intent  Is  far  from  being  clear. 

There  now  remains  to  be  considered  an- 
other legislative  act  upon  which  plaintiff  re- 
lies for  a  right  df  recovery.  Chapter  362  of 
Laws  1019,  according  to  its  title,  was : 

"An  act  to  renumber  and  revise  the  sections 
of  chapter  17  of  the  statutes,  relating  to  resig- 
nations, vacanries  and  removals  from  office;  to 
assemble  therein  pertinent  local  provisions  scat- 
tered throughout  the  statutes;  to  remove  in- 
consistencies and  conflicts  in  and  to  harmonize 
sections  and  provisions  of  the  statutes;  to  re- 
number sections  and  subsections  and  to  amend 
other  sections  and  subsections  therein  named 
from  which  pertinent  local  provisions  have 
been  removed  for  consolidation  into  chapter  17; 
and  generally  to  consolidate,  revise  and  provide 
uniform  provisions  relating 'to  resignations  and 
removals  from  and  vacancies  in  offices  of  the 
state,  counties,  towns,  and  of  cities,  villages  and 
school  districts." 

By  that  act,  section  17.02,  above  referrM 
to,  was  renumbered  and  made  section  17.03, 
and  section  14  of  the  act  provided: 

"Subsection  (5)  of  new  section  17.03  and 
sections  4507  and  4985  of  the  statntes  are 
consolidated  as  subsection  (6)  of  said  new 
section  17.03  and  are  revised  to  read:  (17.03) 
(5)  His  conviction  by  a  state  or  United  States 
court  of  and  sentence  for  treason,  felony  or 
other  crime  of  whatsoever  nature  punishable  by 
imprisonment  in  any  jail  or  prison  for  one  year 
or  more,  or  his  conviction  by  any  such  court 
of  and  sentence  for  any  offense  involving  a  vio- 
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lation  of  his  official  oatb,  in  either  case  whether 
or  not  sentenced  to  imprisonment  A  vacancy 
■o  created  shall  in  no  case  be  affected  by  a 
stKy  of  execution  of  judgment  Reversal  of  the 
Judgment  against  such  officer  shall  forthwith 
restore  him  to  office,  if  the  term  for  which 
he  was  elected  or  appointed  has  not  expired, 
bnt,  in  any  event,  shall  entitle  him  to  the  emol- 
uments of  the  office  for  all  the  time  he  would 
have  served  therein  had  be  not  been  so  con- 
victed and  sentenced;  but  pardon  shall  not  re- 
store him  to  office  or  entitie  him  to  any  of  the 
emoluments  thereof." 

It  win  be  seen  that  the  provisions  we  have 
batl  under  consideration  were  therein  brought 
together,  consolidated,  and  made  a  part  of 
the  chapter  relating  to  resignations,  vacan- 
cies, and  removals  from  office.  If  that  stat' 
ute  had  existed  at  the  time  of  plaintUTs  con- 
viction, it  would  undoubtedly  have  entitled 
him  to  the  salary  which  he  now  claims. 

[4,  f  ]  Upon  the  argument  the  writer 
queried  whether  this  enactment  might  not  be 
construed  as  a  legislative  interpretation  of 
the  thm  existing  law,  hot  a  consideration  of 
the.  act  seems  to  negative  such  a  purpose.  In 
the  first  place,  it  says  that  three  separate 
sections  of  the  statutes  are  consolidated  and 
revised  to  read.  A  revision  of  the  statutes 
is  something  more  than  a  restatement  of  the 
substance  thereof  in  difTerent  language: 

"Revision  of  statutes  implies  a  re-examina- 
tion of  them.  The  word  is  applied  to  a  re- 
statement of  the  law  in  a  corrected  or  improved 
form.  The  restatement  may  be  with  or  without 
material  change.  A  revision  is  intended  to  take 
the  place  of  the  law  as  previously  formulated. 
By  adopting  it  the  Legislature  say  the  same 
thing  in  effect  as  when  a  particular  section  is 
amended  by  the  words  'so  as  to  read  as  fol- 
lows.' The  revision  is  a  substitute.  It  dis- 
places and  repeals  the  former  law  as  it  stood 
relating  to  the  subjects  within  its  purview. 
*  *  *  The  purport  of  the  numerous  cases 
cited  is  that  where  a  statute  is  revised,  or  a 
series  of  acts  on  the  same  subject  are  revised 
and  consolidated  into  one,  all  parts  and  provi- 
sions of  the  former  act  or  acts  that  are  omit- 
ted from  the  revised  act  are  repealed."  Suth. 
on  St  Const  (Lewis'  Ed.)  §§  269,  270;  Pratt 
Institute  v.  City  of  New  York,  183  N.  T.  151, 
75  N.  ES.  1110,  Ann.  Caa.  196. 

Furthermore,  that  a  diange  in  the  existing 
law  was  intended  is  manifest  from  the  very 
llrst  sentence  of  the  section.  Original  sec- 
tion 17.03  declared  a  vacancy  in  the  ottice 
when  the  incnmbent  should  be  convicted  of 
an  infamous  crime.  As  re-enacted,  it  pro- 
vides for  a  vacancy  in  the  otBce  if  he  shall 
be  convicted  of  any  crime  punishable  by  im- 
prisonment In  any  Jail  ^or  one  year  or  more. 
A  crime  so  ponisbable  Is  not  an  Infamous 
crime,  as  that  term  is  used  in  the  constitu- 
tional provision,  or  In  the  original  section 
17.03.  Even  If  it  should  be  held  that  with- 
in the  contemplation  of  the  constitutional, 
or  former  statutory,  provision  under  con- 
siders tlmi,  the  sale  of  watered  milk,  for 
which  the  statute  denooncea  a  penalty  of 


Imprisonment  In  the  county  Jail  not  m<ae 
than  30  days,  should  be  regarded  as  an  In- 
famous crime,  as  was  held  In  Geary  v.  Ben- 
nett, 53  Wis.  444,  10  N.  W.  602,  a  slander 
case,  still  the  re-enactment  of  subdivision  5 
indicates  a  clear  change  In  the  law  upon 
this  subject  because  It  does  not  provide  for 
forfeiture  of  office  unless  the  penalty  pro- 
vided Is  Imprisonment  in  Jail  for  at  least  a 
year.  So  that  section  14,  c.  862,  of  the  Laws 
of  1919  must  be  construed  as  a  re-enactment, 
and  not  a  mere  continuance,  of  existing  law. 

[6-1]  We  now  come  to  the  question  at 
whether  this  law,  which  became  operatlTe 
June  20,  1820,  before  the  reversal  of  Mie 
Judgment  of  conviction,  and  after  the  expira- 
tion of  plalntUI's  term  of  office^  operated  to 
vest  in  him  a  right  to  the  salary  which  he 
claims.  At  the  time  of  plalntilf's  convictiim 
he  was  vested  with  no  right  of  raptoratlon  or 
recovery  of  salary  In  the  event  of  the  re- 
versal of  the  Judgment  of  conviction  upon 
appeal.  No  existing  law  provided  therefor. 
The  wrong  which  plalntia  sustained  was 
inflicted  at  the  time  of  his  conviction.  Stat- 
utes creating  new  rights  are  not  construed 
as  applying  to  past  wrongs  unless  plainly 
so  Intended.  Keeley  t.  Qreat  Northern  By. 
Co.,  139  Wis.  448,  121  N.  W.  187;  Qninn  v. 
Railway  Co.,  141  Wis.  497,  124  N.  W.  653. 
In  case  of  doubt  or  ambiguity,  they  are  con- 
strued as  prospective  only.  Id.  The  revision 
we  are  considering  is  plainly  prospectlva  In 
its  terms.  It  must  be  construed  as  apply- 
ing only  to  public  ot&cers  convicted  of  one 
of  the  offenses  enumerated  therein  after  Its 
enactment.  Furthermore,  It  was  not  within 
the  power  of  the  Legislature  to  make  the 
restorative  features  of  the  law  applicable 
to  plaintiff.  It  must  be  borne  in  inind  that 
he  was  effectually  divested  of  any  right  or 
title  to  tiie  office.  His  status  with  reference 
to  the  office  was  fixed  at  the  time  of  bis 
conviction.  Thenceforth  he  was  a  stranger 
thereto,  as  much  as  any  other  elector  of 
Green  county.  A  successor  was  lawfully  In 
possession  of  the  office.  Tlie  Legislature  coold 
no  more  restore  the  plaintiff  to  the  office 
than  it  could  induct  therein  one  who  had 
never  held  the  same.  Such  of&cea  must  be 
filled  either  by  election  or  appointment 
Th«y  cannot  be  fined  by  legislative  action. 
The  impotency  of  the  Legislature  to  restore 
plaintiff  to  his  office  Is  an  additional  reason 
for  not  construing  the  law  so  as  to  vest  in 
him  the  right  to  recover  the  unpaid  salary. 

We  are  not  insensible  to  the  Justice  of  the 
law  as  It  now  exists.  This  law,  with  sec- 
tion 3203a,  Indicates,  a  purpose  of  society, 
speaking  through  Its  Legislature,  to  assume 
responsibility  for  Its  wrongs  inflicted  upon 
the  Individual  members  thereof  somewhat 
commensurate  to  the  liability  Imposed  upon 
individuals  responsible  for  wrongs  inflicted 
upon  others.  It  is  to  be  regretted  that  the 
Legislature  did  not  act  In  time  to  make  the 
law  available  to  plaintiff,  although  the  leooi^ 
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ttMon  by  society  of  its  duties  and  responnl- 
bUltles,  as  Indicated  by  the  act  in  question, 
is  encouraging  and  commendable. 
Judgment  affirmed. 

BSCHWBULBK,  J.  (dissenting).  The  some- 
what anomalous  position  and  proTlslons 
of  section  4935,  Stats.,  as  it  stood  prior  to 
1919,  Is  commented  upon  in  the  majority 
opinion.  I  agree  with  the  view  that  that 
section,  as  it  stood  at  the  time  of  plaintiff's 
conviction,  did  not  of  Itself  work  a  forfeiture 
of  office,  that  belag  effected  by  then  section 
17.02,  Stata  Therefore  said  section  4935, 
Stats.,  as  it  stood  all  those  years,  must  have 
been  intended  to  refer  to  persons  whose  right 
to  office  was  forfeited  under  section  3,  art 
13,  Ck>nstItutlon,  and  under  section  17.02,  or 
else  to  none  at  alL  To  give  the  reasonable 
construction  to  it,  and  to  which  such  bene- 
ficial statute  Is  entitled,  it  would  have  to  be 
held  thai)  it  was  Intended  to  benefit  those 
who  so  forfeited  office  by  conviction  rather 
than  by  a  subsequent  commitment;  the  stat- 
ute therefore  could  not,  in  this  essential,  be 
literally  followed. 

Furthermore,  its  evident  purpose  \va8  the 
giving  to  such  particular  class  of  unfortu- 
nate victims  of  a  miscarriage  of  Justice,  who 
had  been  unlawfully  deprived,  through  the 
mistaken  act  of  the  sovereign,  of  the  right 
to  continue  to  hold  and  enjoy  an  office  given 
under  the  laws  of  the  sovereign,  compen- 
sation or  damages  for  such  deprivation,  and 
measuring  the  amount  thereof  by  the  rate 
of  the  salary  fixed  for  sndi  office. 

That  the  salary  was  considered  as  swne- 
thlng  over  and  above,  or  separate  and  apart 
from,  the  office  Itself  is  quite  manifest,  be- 
cause otherwise  the  following  quoted  words 
from  section  4936,  Stats.,  where,  after  provid- 
ing for  restoration  to  office,  it  also  says, 
"with  all  its  rights  and  emoluments,"  were 
rank  surplusage;  for,  plainly,  restoration  to 
office  would  of  itself,  and  without  further 
proviso^  carry  with  it  as  a  matter  of  right 
and  law  the  prescribed  compensation  so  long 
as  the  office  be  further  occupied  and  services 
roidered  therein.  Such  proviso  therefore 
must  be  given  weight  and  meaning  in  the 
construction  of  the  entire  statute.  Such  con- 
clusion is  further  strengthened  by  considera- 
tion of  diapter  862  of  the  Laws  of  1919. 
O^tat,  it  is  conceded,  was  a  bill  proposed  by 
the  revisor  of  statutes,  and  must  be  con- 
sidered }n  the  light  of  the  presumption  that 
arises  from  the  plainly  prescribed  statutory 
duties  of  sudi  revisor  (section  43.08,  Stats. 
1919),  which  defines  his  duties  as  being: 

'^o  formnlate  and  prepare  a  definite  plan 
for  the  order,  dassification,  arrangement,  print- 
ing and  binding  of  the  statutes  and  sesBiou 
laws,"  and  also,  after  preparation  during  the 
intervals  of  the  Legislature,  "to  present  to  the 


His  bills  as  presorted  therefore  should  be 
looked  at  In  view  of  the  statutory  purpose  so 
declared ;  that  is  of  simplifying  and  clearing 
up  the  existing  law  rather  than  as  proposals 
to  make  any  material  changes  in  the  law. 
The  very  heading  of  this  chapter  Indicates 
compliance  with  that  duty  of  effecting  the 
revision  and  consolidation  rather  than  of 
making  any  substantial  amendments,  changes, 
or  creating  new  rights.  Some  of  its  many 
provisions.  It  Is  true,  expressly  provide  for 
minor  amendments,  but  by  section  14  of  that 
chapter,  and  which  is  the  one  material  here, 
the  declared  subject-matter  thereof  is  consol- 
idation and  revision,  and  the  word  "amend" 
is  conspicuously  absent  It  provides  for  con- 
solidation of  subdivision  5  of  the  newly  there- 
by created  section  17.03  with  sectimi  4935, 
the  one  here  being  omsldered,  and  also  sec- 
tion 4507,  which  read : 

"Any  Justice  of  the  peace  who  shall  be  con- 
victed of  bribery,  forgery,  or  other  infamous 
crime  sbali  in  the  same  sentence  be  removed 
and  expelled  from  such  office." 

This  latter  provision,  In  substance,  has 
stood  in  the  statutes  as  long,  if  not  longer, 
than  the  other  provisions  so  consolidated. 
It  was  originally  paragraph  7,  art.  1,  "an  act 
concerning  Justices  of  the  peace,"  on  page 
321  of  the  Territorial  Statutes  of  1839,  then 
section  264  of  chapter  88,  "Justices'  Courts" 
in  the  Revised  Statutes  of  1849  (apparently 
wrongly  quoted  in  some  of  the  revisions); 
then  again  as  section  234  of  chapter  120  of 
the  revision  of  1858;  and,  after  subsequent 
minor  changes  In  language,  it  subsequently 
appeared  as  section  4507.  Through  all  of  its 
changes,  however,  it  was  In  accord  with  the 
general  law  covering  removals  from  office, 
in  that  It  was  the  conviction,  and  not  a  com- 
mitment that  worked  a  forfeiture.  By  its 
consolidation  with  the  other  provisions  under 
said  chapter  362  of  1919,  the  language  of  this 
section  disappears  altogether,  and  a  Justice 
of  the  peace  is  now  evidently  placed  in  the 
same  general  category  with  all  other  office 
holders  of  the  state.  It  could  hardly  be 
urged  that  the  provisions  of  this  revised 
chapter  either  amended  or  repealed  the  old 
section  4507.  It  was  simply  carried  <»  and 
merged  into  section  17.08  (5),  and  I  think  the 
same  view  should  be  adopted  and  conclusion 
arrived  at  as  to  what  was  intended  to  be 
done  by  the  ccmsolidation  of  said  section 
4935.  It  was  condensation  and  clarification, 
rather  than  amendment 

For  the  foregoing  reasons  I  think  the  plain- 
tiff came  within  the  reasonable  terms  of  the 
statute  as  It  stood  at  the  time  of  his  convic- 
tion, so  as  to  have  been  entitled  to  his  pres- 
ent claim  for  compensation  apon  the  reversal 
of  the  Judgment  of  conviction,  though  there 


judiciary    committee    of    the    senate,    •    •    •\^d  been  no  change  in  the  statute. 

such  consolidation,  revision,  and  other  matter  I     I  am  also  convinced   0»at  plaintiff  was 
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It  stood  after  the  revision  of  1919,  and  as  it 
■was  In  force  at  the  time  of  the  reversal.  It 
Is  a  highly  remedial  statute,  and  should  re- 
ceive no  harsh  or  strained  construction.  It 
is  aimed  to  make  a  slight  recompense  to  one 
who  has  suftered  a  grievous  wrong  done 
through  the  instrumentalities  of  the  sover- 
eign, either  state  or  national,  by  that  which 
is  subsequently  found  to  have  been  a  mis- 
take or  miticarriage  of  Justice.  That  the 
required  financial  compensation  is  to  be 
borne  by  a  particular  community,  rather  than 
by  the  state  at  large,  ought  not  to  militate 
against  its  application. 

That  the  stilory  is  to  be  considered  as  mere- 
ly the  measure  of  compensation  is  much 
strengthened  from  the  fact  ttiat  since  1913, 
wb«i  chapter  189  of  the  laws  of  that  year 
crated  section  3203a,  it  has  been  provided 
tliat  compehsatlon,  which  under  this  law  is  a 
pure  gratuity,  should  be  given  by  the  state 
to  Innocent  persons  who  had  nevertheless 
served  terms  of  imprisonment  uiMn  convic- 
tion of  a  criminal  charge. 

Doubtless  one  who  would  come  within  the 
literal  meaning  of  section  3203a,  and  who 
happened  to  be  an  office  holder  at  the  time 
of  his  conviction,  and  thereby  forfeiting  his 
office,  would  not  be  entitled  to  compensation 
imder  both  the  general  terms  of  section 
3203a  and  also  under  section  17.03(5),  and 
would  be  confined  either  by  option  or  con- 
struction of  law  to  not  more  than  one  such 
method  of  relief;  but  nevertheless  the  idea 
of  compensation  is  the  basis  of  the  one  as 
much  as  of  the  other.  It  is  a  gratuitous 
compensation  to  be  borne  by  the  taxpayers, 
and  whether  of  the  commonwealth  at  large  or 
of  some  particular  community  does  not  es- 
sentially alter  the  spirit  and  purpose  of  the 
laws. 

Such  features  make  a  substantial  distinc- 
tion between  such  a  case  as  the  one  here  or 
one  coming  under  section  3203u,  and  the  sit- 
uation where,  under  the  doctrine  of  public 
policy  as  adopted  by  this  court,  after  a  choice 
from  conflicting  decisions  elsewhere,  and  as 
pronounced  in  Clausen  v.  Fond  du  Lac  Coun- 
ty, 168  Wis.  432,  170  N.  W.  287,  it  is  held  that 
municipalities,  in  the  absence  of  specific  stat- 
ute, should  not  be  required  to  pay  the  salary 
of  an  ousted  de  Jure  officer  for  a  period  for 
which  it  was  paying  for  and  receiving  the 
services  of  a  de  facto  officer. 

It  is  held  by  the  majority  opinion  that  to 
allow  the  plaintiff  to  recover  under  the  stat- 
ute as  it  stood  after  the  revision  of  1919,  and 
at  the  time  of  the  reversal  of  the  Judgment 
when  the  term  of  his  office  had  expired  would 
be  to  give  it  a  retroactive  effect,  citing  as  a 
basis  for  such  ruling  Keeley  v.  G.  N.  Ry.  Co., 
139  Wis.  448,  454,  121  N.  W.  167,  and  Qulnn 
V,  C,  M.  &  St.  P.  Ry.  Co.,  141  Wis.  497,  124 
N.  W.  653,  both  of  which  involved  changes 
in  the  death  recovery  statute  made  after  the 
death  for  which  compensation  was  sought  in 


the  several  actions.  But,  as  it  was  pointed 
out  in  the  Quinn  Case,  the  right  to  relief 
under  that  statute  becomes  an  Inchoate  one 
upon  the  happening  of  an  Injury,  and  ripens 
into  a  cause  of  action  immediately  upon  the 
death,  and  the  rights  then  so  fixed  at  such 
respective  periods  cannot  be  added  to  or 
lessened  by  legislation  (White  v.  M.,  St.  P. 
&  S.  S.  M.  R.  Co.,  147  Wis.  141,  151,  133  N. 
W.  148 ;  but  to  my  mind  the  substantial  and 
Important  distinction  between  the  two  cases 
Is  this:  There  is  no  right  Inchoate  or  com- 
plete to  any  subsequent  salary  as  compensa- 
tion arising  upon  the  conviction  that  works, 
by  the  Cons^titutlon  and  the  statute,  an  abso- 
lute forfeiture  of  office,  and  thereby  a  salary. 
The  right  to  the  salary  as  a  measure  of  com- 
pensation arises  out  of  the  reversal,  and  not 
from  the  conviction.  The  two  are  separate, 
distinct,  and  independent  transactions.  Plain- 
tiff can  base  no  right  upon  his  conviction, 
which  is,  until  reversed,  absolutely  disquali- 
fying, binding,  and  controlling.  When  by 
subsequent  proceedings  a  new  result  is 
arrived  at,  namely,  a  reversal,  then,  by  and 
through  such  new  proceedings  and  new  con- 
clusion, then  and  not  until  then,  do  his  rights 
under  the  statute  arise  and  l>ecome  fixed. 
The  time  of  his  conviction  would  therefore 
be  entirely  immateriaL 

So  far  as  tbe  plaintiff  here  is  concerned, 
the  benefits  under  section  17.03  (5),  Stats., 
first  became  applicable  to  him  when  the  re- 
versal of  conviction  occurred,  for  until  then 
he  had  no  shadow  or  semblance  of  claim  to 
them,  and  when  that  time  came  he  was  with- 
in all  the  conditions  of  the  statute  entitling 
htm  to  such  relief.  Being  in  the  nature  of  a 
gratuity,  so  far,  at  least,  as  compensation  is 
made  for  the  time  for  which  he  could  ren- 
der no  services  during  the  period  of  convle- 
tion,  there  is  no  question  arising  as  to  wheth- 
er the  statute  so  giving  such  gratuity  is 
retroactive  or  not.  There  is  no  more  need 
of  considering  the  question  whether  there  Is 
an  express  or  Implied  intention  to  have  a 
retroactive  effect,  for  such  intention  may  be 
by  implication,  as  well  as  by  express  lan- 
guage (Read  v.  Madison,  162  Wis.  94, 100, 166 
N.  W.  954),  as  to  this  statute  than  In  the 
case  of  granting  relief  to  persons  who  had 
previously  suffered  personal  injury  In  con- 
nection with  some  state  activity  of  which  tbe 
laws  of  each  session  of  the  Legislature  af- 
ford numerous  instances.  For  example,  in 
the  session  of  1919  there  were  allowances  of 
$3,000  and  $2,000  respectively  to  persons  in- 
jured by  an  aeroplane  accident  at  the  State 
Fair  in  1910,  and  another  substantial  allow- 
ance for  injuries  at  the  same  place  in  1917, 
and  another  to  one  whose  husband  had  been 
Idlled  at  one  of  the  state  institutions.  % 

The  Judgment  of  the  lower  court,  in  mjr 
mind,  should  have  been  reversed. 

DOERFLER,  3.   I  concur  in  the  dissent. 
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DOYUE  V.  LYTLE  INV.  CO.  et  al. 
(No.  34209.) 

(Supreme  C!oart  of  Iowa.    Oct  25,  1921.) 

1.  Judgmaat  ^=>252(l)— No  pereonal  Judgment 
where  none  asked  and  general  equitable  r»> 
liar  not  prayed. 

A  per«onaI  judgment  sbould  not  be  ren- 
dered where  none  is  asked  in  the  petition  and 
no  general  eqaitable  relief  prayed. 

2.  Fixtures  9=39— Assignor  of  mortgage  an 
houses  subsequently  moved  to  mortgagor's 
lots  held  entitled  to  foreclosure  against  pur- 
chaser of  lots  at  least  as  to  houses. 

The  assignee  of  a  mortgage  on  two  hoas^a 
subsenuently  moved  to  mortgagor's  lots  to 
which  it  was  understood,  at  the  time  of  the  ex- 
ecution of  the  mortgage,  the;  were  to  be 
moved,  such  agreement  being  recited  in  the 
mortgage,  was  entitled  to  foreclosure  against 
a  subsequent  purchaser  of  the  lots,  at  least  as 
to  the  houses. 

3.  Chattel  mortgagaa  ^=>278— Evidenoe  held 
safnclent  to  show  purchaser  knew  of  and  as- 
sumed mortgage. 

In  an  action  against  a  corporate  purchaser 
of  mortgaged  property  and  its  president  to 
foreclose  the  mortgage,  evidence  held  sufficient 
to  show  that  the  latter,  acting  for  the  corpora- 
tion, agreed  to  pay  plaintiff's  claim,  and  that 
defendants,  the  deed  to  whom  excepted  mort- 
gages then  on  record,  which  included  plaintiff's, 
bad  actual  as  well  as  constructive  notice 
thereof. 

Appeal  from  District  Court,  Woodbury 
Oninty;  Jobn  W.  Anderson,  Judge. 

Action  in  equity  asking  personal  Judgment 
against  certain  of  tbe  defendants  and  the 
foreclosure  of  a  mortgage.  Judgment  and 
decree  for  plaintiflT,  and  the  defendants,  oth- 
er than  the  Brandts,  appeal.  Modified  and 
affirmed. 

Edwin  J.  Stason,  of  Sioux  City,  for  appel- 
lants. 

McCormick  &  McCormIck,  of  Sioux 
for  appellee. 


PRESTON,  J.  [1, 2]  There  Is  no  appear- 
ance for  appellee.  The  dispute  appears  to 
be  between  plaintiff  and  C.  F.  Lytle  and  the 
investment  company.  A  personal  Judgment 
was  rendered  against  defendants  Lytle  In- 
vestment Co.,  C.  F.  Lytle,  and  Ooldie  Racer, 
formerly  Brandt,  and  a  decree  of  foreclosure 
of  the  mortgage  on  lots  35  and  36  in  a  cer> 
tain  subdivision  of  Sioux  City.  The  appel- 
lants complain  that  the  court  should  not  have 
rendered  a  personal  Judgment  against  C.  F. 
little,  because  no  personal  judgment  was 
aaked  against  him  in  the  petition,  and  no 
general   equitable  relief  was  prayed.     We 
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think  the  point  Is  well  taken  as  to  such  ap- 
pellant, and  the  decree  is  modified  to  that 
extent.  It  is  complained  that  a  personal 
Judgment  should  not  have  been  rendered 
against  the  Investment  compa.iv  because  it 
did  not  assume  the  debt  and  the  mortgage  on 
the  property,  and  that  there  should  not  have 
been  a  foreclosure,  because,  as  apimllants 
claim,  they  had  no  notice,  actual  or  construc- 
tive, of  the  mortgage,  and  that  It  was  not 
the  intention  of  the  mortgagors  to  give  a 
mortgage  on  real  estate.  The  note  of  $176 
was  given  by  defendants  Brandt  to  one  Mur- 
phy. Murphy  assigned  It  to  plalntifT.  Tbe 
mortgage  was  given  on  two  small  houses  at 
that  time  situated  on  lots  other  than  35  and 
36.  It  was  contemplated  and  understood  at 
the  time  the  mortgage  was  given  that  the 
tiouses  were  to  be  moved  from  their  then  lo- 
cation to  lots  35  and  36,  which  lots  had  been 
owned  by  the  Brandts,  or  one  of  them,  for 
some  time  prior  to  June  16th.  Tbe  mortgage 
was  duly  recorded  June  14,  1916,  and  the' 
houses  were  moved  to  the  lots  and  Ijecame  a 
part  thereof  before  the  Brandts  conveyed  the 
lots  to  the  investment  company,  November 
20,  1916.  We  are  inclined  to  think  It  was  the 
intention  that  the  mortgage  should  cover  the 
lots  as  well  as  the  buildings.  It  may  be 
a  debatable  question  under  the  record  wheth- 
er plaintiff  is  entitled  to  a  foreclosure  as  to 
the  lots.  But  clearly  he  is  entitled  to  a  fore- 
closure as  to  the  houses.  Mortgagor  and 
the  investment  company  as  purchaser  could 
not  defeat  plalntifr's  lien  therein.  The  decree 
is  modlQed  to  that  extent. 

[3]  The  mortgage,  after  describing  the 
buildings  and  their  location,  recites  that  they 
are  to  be  moved  to  lots  35  and  36.  The 
weight  of  the  evidence  is  that  at  and  before 
the  execution  of  two  mortgages  for  about 
$1,900  from  the  Brandts  to  Lytle  or  the  in- 
vestment company,  October  25,  1916,  and  the 
execution  of  the  deed  by  them  to  the  invest- 
ment company,  they  told  Lytle  of  the  mort- 
gage in  question,  and  they  testify  that  Lytle 
apumed  and  agreed  to  pay  the  mortgage  In 
question,  with  a  number  of  other  liens  and 
bills  against  the  properties.  Lytle  contra- 
dicts the  two  witnesses  as  t<4  the  actual  no- 
tice and  as  to  the  agreement  The  weight  of 
the  evidence  Is  with  plaintiff  on  those  prop- 
ositions. Tbe  two  Brandts  testify  that  they 
told  Lytle,  both  before  the  execution  of  the 
$1,900  mortgages  and  the  making  of  the  deed, 
of  all  the  claims  and  bills  against  the  prc^ 
erties,  and  that  a  list  was  made.  Lytle  him- 
self testifies  that  he  was  trying  to  find  out 
how  much  was  against  the  property.  EU- 
ther  Lytle  or  the  Investment  company,  the 
record  does  not  show  which,  paid  off  some 
$2,000  or  more  of  liens  and  biUs,  some  for 
painting,  carpenter  work,  lumber,  plumbing. 
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water  connecttons,  and  otber  simlllar  bills 
tor  the  benefit  of  the  property.  It  appears 
that  the  Brandta,  becoming  more  deeply  In- 
volved than  they  anticipated,  secured  a  loan 
on  the  two  mortgages  executed  the  same  day, 
amounting  to  about  $1,000,  either  from  Lytle 
or  the  investmmt  company.  This  was  Octo- 
ber 25,  1816,  and  a  few  days  afterwards  the 
Brandts  concluded  they  could  not  proceed, 
and  then  agrreed  to  deed  the  property  under 
the  agreement,  as  the  Brandts  testitled,  that 
the  bills  should  be  paid.  Many  of  them  were 
paid,  but  It  does  not  appear  whether  they 
were  paid  by  the  Investment  company  or  by 
Lytle  personally.  Lytle  testified  as  a  wit- 
ness, but  does  not  state  whether  the  bills  and 
Uens  were  paid  by  him  personally  or  by  the 
investment  company.  He  testifies  that  be 
took  the  title  In  the  name  of  the  Investment 
company.  The  evidence  does  not  show  the 
value  of  the  properties.  The  n^pitiations  in 
regard  to  all  these  matters  were  between  the 
Brandts,  on  the  one  side,  and  Mr.  Lytle,  on 
the  other,  and  it  is  true  that  no  one  testifies 
directly  that  the  investment  company  ex- 
pressly agreed  to  i>ay  the  bills,  or  to  assume 
the  mortgage  In  question,  but  Lytle  was  the 
president  of  the  company,  and  the  comi>any 
has  the  title.  There  is  no  direct  evidence 
that  Lytle  was  to  personally  pay  the  claims, 
and  there  is  no  evidence  that  he  perscnally 
has  paid  the  claims  which  have  been  paid. 
In  referring  to  the  $1,900  mortgages,  Lytle 
uses  the  word  "we,"  saying  that  out  of  the 
proceeds  of  the  loan  "we"  agreed  to  advance 
other  money  as  blUs  were  created  up  to  the 
completion  of  the  wotlc,  and  then  gives  the 
list  paid  thereafter.  There  may  be  other 
circumstances  bearing  on  the  point,  but,  with- 
out going  into  the  record  further,  we  are 
satisfied  that,  tnm  all  the  drcumstancee 
and  the  entire  record.  It  shows  that  Lytle 
was  acting  for  the  Investment  company,  and 
that  he,  for  the  company,  assumed  and 
agreed  to  pay  plaintiff's  daim.  The  Brandts 
testified,  and  we  do  not  understand  Lytle  to 
contradict  them,  that  they  received  no  part 
of  the  proceeds  of  the  $1,900  mortgages,  but 
the  proceeds  were  paid  on  claims  by  Lytle  or 
the  company.  It  is  true  that  Lytle  testifies, 
and  it  is  appellant's  claim  now,  that  it  was 
the  agreement  that  the  liens  and  bills  were 
to  be  paid  out  of  the  proceeds  of  the  mort- 
gages, and  appellants  say  that  they  cannot 
be  held  for  more  than  the  $1,900.  But  the 
Brandts  both  deny  that  such  was  the  ar- 
rangement, and,  as  said,  their  evidence  is  to 
the  effect  that  bills  induding  plaintlfrs,  were 
to  be  assumed  and  paid  by  Lytle.  EHirther- 
more,  it  is  shown  by  the  weight  of  the  evi- 
dence on  the  part  of  plaintiff  that  a  few  days 
after  the  executicm  of  sudi  mortgages,  and 
when   the   Brandts   found    they   could   not 


handle  the  proposition,  tttey  made  a  deed  to 
the  investment  company,  which  was  to  pay 
certain  claims  against  the  property,  indud- 
Ing  plaintltTs.  The  payment  of  these  items 
was  the  consideration  for  the  conveyance  of 
the  properly  to  the  Investment  company. 
The  deed  to  the  investment  company  redtes 
"lots  35,  36,  37,  and  38,  etc.,  except  mortgages 
now  on  record."  Plaintiff's  mortgage  was  on 
record,  and  the  evidence  shows  Lytle  and 
the  investment  company  had  actual  notice 
thereof.  We  think  the  equities  are  with  the 
plaintiff,  and  the  Judgment  and  decree  is 
affirmed,  with  the  modifications  before  In- 
dicated. No  considerable  extra  cost  was 
occasioned  on  this  appeal  thereby,  so  that 
the  modification  will  not  have  the  effect  of 
appoitlcaing  the  costs.  The  costs  of  the  ap- 
peal will  be  taxed  to  appellants  other  than 
LyUe. 
Modified  and  affirmed. 

EVANS,   0.   Jn  and  WBAYEB  and   DB 
OBAFF,  JJ.,  concur. 


DOWNING  V.  MERCHANTS'  NAT.  BANK 
OF    GREENE,    IOWA.    (No.    33607.) 

(Supreme  Gonrt  of  Iowa.   Oct  18,  1921.) 

1.  Negllgenoe  ^9136(26)— Whsa  ooatrlbatoiy 
negligence  a  question  of  law  stated. 

If  all  fair-minded  and  reasonable  men 
would  agree,  under  the  facta  disclosed,  that 
plaintiff  was  guilty  of  contributory  negligence, 
then  the  conct  should  so  declare  as  a  matter 
of  law. 

2.  Negrigeace  «=>67— Failing  to  leok  at  bonk 
floor  not  negligence  as  matter  of  law. 

A  person  about  to  enter  a  busioess  build- 
ing, where  the  puMle  is  invited  to  enter,  is 
not  guilty  of  negligence  as  a  matter  of  law 
In  failing  to  look  at  the  floor  of  the  vestibole 
or  corridor  before  crossing  the  threshold  of 
on  open  door. 

8.  Negllgenoe  «=344-4ank's  dnty  to  provMe 
safe  entranos  stated. 
The  owner  of  a  bank  owes  a  duty  to  all 
persons  who  properly  come  to  the  bank  on 
business  to  exerdse  reasonable  care  and  pru- 
dence to  provide  a  safe  and  suitable  entrance, 
and  to  have  the  approaches  so  constructed 
and  maintained  that  visitors  would  not  be  liable 
to  step  into  dangerous  pitfalls  by  reason  of 
misleading  doors. 

4.  Negligence  «=»I36(2)— Contrlbotory   negll- 
genoe In  falling  down  stairway  at  bank  en- 
tranos for  Jury. 
Where  plaintiff,  on  entering  tbt  vestlbale 

of  defendant's  bank,  saw  the  oflBdal  Mranted 
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throagli  aa  open  door,  apparently  behind  a 
counter,  and  on  entering  the  door  without 
looking  to  the  floor  stepped  down  a  stairway 
and  fell,  he  having  entereid  the  basement  door, 
instead  of  the  adjoining  bank  door,  which  was 
closed,  Aeld,  that  the  question  of  contributory 
negligence  was  for  the  Jury. 

5.  Nagliganoe  «=»I36(22)— Negligence  of  bank, 
maintaining  basement  door  near  entrance, 
for  Jury. 

Where  plaintiff,  on  entering  defendant's 
bank,  by  mistake  entered  the  basement  door, 
which  was  near  the  entrance  to  the  bank,  and 
was  injured,  held,  that  whether  the  bank  was 
negligent  in  maintaining  such  door  was  for 
the  Jury. 

6.  Nagllgenoe  «=»32(2)— Person  entering  bank 
on  bnsineas  held  more  than  licensee. 

Where  plaintiff  was  injured-  in  falling  down 
a  stairway  near  the  entrance  to  defendant's 
bank,  and  it  appeared  that  he  went  to  the 
bank  to  transact  business  with  the  bank  re- 
garding the  settlement  of  a  sale,  and  to  see  one 
of  the  officers  in  regard  to  a  township  matter, 
such  officer  being  also  a  township  officer,  plain- 
tiff was  more  than  a  mere  licensee. 

7.  Damages  <»=3l30(l)— Verdict  'for  $2,750 
hold  not  oxeessive. 

A  recovery  of  $2,750  for  somewhat  painful 
and  serious  injuries  sustained  in  falling  down 


a  stairway  at  the  entrance  to  defendant  bank 
AeU/  not  so  excessive  as  to  show  pasaiim  or 
prejudice  on  the  part  of  the  jury. 

Appeal  from  District  Court,  Butler  County; 
C.  H.  Kelley,  Judge. 

Action  for  personal  Injuries  stistained  by 
the  plaintiff  in  falling  down  a  stairway  in  the 
defendant's  bank  building.  Verdict  and  judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Sager  ft  Sweet,  of  Waverly,  and  3.  Q. 
Mitchell,  of  Dea  Moines,  for  appellant. 

E.  H.  McCoy,  of  Waterloo,  and  M.  Hart- 
ness,  of  Gre^ie,  for  appellee. 

FAVILIiB,  J.  The  appellant  Is  the  owner 
of  a  bank  building  in  Greene,  Iowa.  The 
building  faces  the  south  and  Is  located  Im- 
mediately adjacent  to  a  sidewalk.  In  the 
front  of  the  building  la  a  vestibule  contain- 
ing tw6  doors.  One  door  on  the  north  Side 
of  the  vestibule  opois  Into  the  lobby  of  the 
bank.  On  the  east  of  the  vestibule  is 
also  a  door  which  opens  Into  a  stairway  lead- 
ing to  the  basement  The  exterior  of  tlie 
building  showing  this  vestibule  and  the  doors 
Is  shown  In  the  following  photograph: 
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The  stairway  In  question  starts  Immediate- 
ly from  tbe  tbresbold  of  the  east  door.  On 
the  inside  of  the  building  the  stairway  is 
separated  from  tbe  banking  room  by  a  balus- 
trade or  railing.  This  balustrade  Is  the 
same  height  as  the  bank  counter  and  has 
something  of  the  same  general  appearance 
and   construction.     The   base  of  the  bank 


counter  Is  solid,  while  the  balustrade  has 
an  open  or  lattice  work  base,  and  the  top 
of  the  balustrade  is  narrower  than  tbe  top 
of  the  bank  counter.  The  following  i^oto- 
graph  Is  a  view  of  this  balustrade,  taken 
through  the  open  doorway  leading  from 
the  vestibule  to  the  stairway  la  oontxo- 
vecay: 
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In  front  of  the  bank  building  there  are  two 
large  plate  glass  windows,  one  of  which  ap- 
pears In  the  first  photograph.  The  following 
is  a  plat  of  a  portion  of  the  ground  floor  of 
the  bank  showing  the  situation: 


was  gnllty  of  contributory  negligence,  then 
the  court  should  so  declare,  as  a  matter  of 
law. 

It  is  urged  that  the  appellee  must  be  held 
'to  be  guilty  of  contributory  negligence  be< 
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About  5  o'clock  In  the  afternoon  of  April  < 
1,  1916,  the  appellee,  desiring  to  transact 
■ome  business  with  an  officer  of  the  bank, 
entered  the  vestibule  of  the  bank.  It  was  a 
bright  day  and  the  sun  was  shining.  The , 
appellee  had  been  to  the  bank  once  or  twice . 
before  the  day  in  question.  At  the  time  be ' 
entered  the  vestibule,  the  evidence  tends 
to  show  that  the  door  leading  Into  the  bank 
lobby  or  corridor  was  closed  and  the  curtain 
drawn,  and  that  the  door  on  the  right  or  east 
side  of  the  vestibule,  leading  to  the  stairway, 
was  op«D.  This  door  swung  into  the  vesti- 
bule, 80  that,  when  opened,  it  partially,  at 
least,  obstructed  the  door  leading  into  the 
bank.  As  the  appellee  entered  the  vestibule, 
he  claims,  the  open  doorway  was  In  front  of 
him,  and  he  looked  through  the  opening  and 
across  the  balustrade,  above  referred  to,  and 
saw  the  officer  of  the  bank  for  whom  he  was 
looking  in  the  banking  room.  He  testified 
that  he  believed  the  balustrade  to  have  been 
the  bank  counter  and  believed  that  he  was 
walking  Into  the  bank  proper.  He  immedi- 
ately proceeded  through  the  open  doorway 
In  the  direction  of  the  bank  officer,  and  as 
soon  as  he  stepped  through  the  doorway,  be 
was  precipitated  down  the  stairway  and 
suffered  the  injuries  complained  of. 

[1]  I.  It  is  urged  in  behalf  of  the  appellant 
that,  under  the  circumstances  surrounding 
the  accident,  the  appellee  was  guilty  of  con- 
tributory negligence,  and  that  the  court 
should  have  so  directed  the  Jury  and  with- 
drawn the  case  from  its  consideration.  If  all 
fair-minded  and  reasonable  men  would  agree, 
nnder  the  facts  disclosed,  that  the  appellee 


cause  of  the  fact  that,  under  the  circum- 
stances disclosed,  he  passed  through  the  open 
doorway  without  looking  to  see  where  he 
was  stepping.  It  must  be  remembered  that 
this  was  a  building  that  the  public  was  in- 
vited to  aater.  If  the  Jury  believed  the  ap- 
I)ellee's  testimony  r^arding  ttie  conditions 
surroimding  him  at  the  time,  he  believed, 
and  had  reason  to  believe,  that  he  was  walk- 
ing through  the  open  doorway  into  the  bank 
building  to  transact  business  with  an  officer 
of  the  bank,  whom  he  saw,  and  who  was  be- 
hind what  appeared  to  a^ellee  to  be  the 
counter  of  the  bank. 

[2]  It  is  strenuously  argued  that.  If  he 
bad  looked  to  the  floor,  he  would  have  seen 
the  open  stairway,  and  that  it  was  his  duty 
so  to  look,  and  to  observe  where  he  was 
walking.  We  are  not  prepared  to  hold  that, 
as  a  matter  of  law,  a  person  about  to  enter 
a  bank,  store,  or  other  business  bnildiag, 
which  the  public  is  Invited  to  enter  for  the 
transaction  of  businegs,  is  guilty  of  negli- 
gence in  failing  to  look  to  the  floor  of  the 
vestibule  or  corridor  of  such  a  place  of  busi- 
ness before  crossing  the  threshold  of  an 
open  door. 

[3]  As  a  general  rule,  It  may  be  stated  that 
the  defendant  owed  a  duty  to  all  persons 
who  properly  came  to  the  bank  on  biai- 
ness  to  exercise  reasonable  care  and  i^u- 
dence  to  provide  a  safe  and  suitable  entrance 
to  said  bank  and  to  have  the  approaches 
thereto  so  constructed  and  maintained  that 
visitors  would  not  be  liable  to  step  into 
dangerous  pitfalls  by  reason  of  misleading 
doors.    As  bearing  on  this  general  propoal' 
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ttMi,  see  Foren  r.  Bodick,  00  Me.  27B,  88  AtL 
175:  Gordon  t.  Cummlngs,  152  Mass.  613, 
25  K  E.  978,  9  li.  R.  A.  640,  23  Am.  St.  Rep. 
846;  Hay  ward  T.  MerriU,  94  Ul.  349,  34  Am. 
Bep.  229;  Camp  v.  Wood.  76  N.  Y.  92,  S2 
Am.  Rep.  282;  OillToa  t.  R^ly,  60  N.  J. 
Law,  26,  11  Atl.  481. 

"It  it  a  sound  rule  of  law  that  it  is  not 
contributory  negligence  not  to  look  out  for 
danger  when  there  is  no  reason  to  apprehend 
any."  Engel  v.  Smith,  82  Mich.  1,  46  N.  W. 
21,  21  Am.  St.  Rep.  649. 

The  cases  discussing  the  questloa  of  con- 
tributory negligence  and  negligence,  where 
the  facts  are  similar  to  those  In  the  case 
at  bar,  are  somewhat  numerous.  We  cannot 
review  all  of  them. 

In  Hayward  v.  Merril,  94  111.  349,  84  Am. 
Rep.  229,  plaintiff  was  a  guest  at  a  hotel. 
Bis  room  was  tn  the  hallway  and  was  num- 
bered "38."  It  was  the  comer  room.  About 
2^  feet  .from  it  was  another  room  numbered 
"40."  The  doors  of  the  two  rooms  were  alike. 
Gas  was  burning  in  the  hall,  but  not  very 
brightly.  The  plaintiff  had  recently  been  a 
guest  at  the  hotel,  and  occupied  room  38, 
which  was  now  assigned  him.  By  mistake 
be  opened  room  No.  40,  and  fell  down  an  open- 
ing, and  was  injured.  It  was  held  that  the 
case  was  properly  for  the  jury. 

In  McRickard  t.  Flint,  et  al,  114  N.  T. 
220,  21  N.  E.  153.  it  appeared  that  the  plain- 
tiff was  in  defendants'  building,  where  he 
observed  a  folding  door  that  was  usually 
kept  closed  durihg  the  day.  When  he  ap- 
proached the  folding  door,  it  was  partly  open, 
and  he  opened  It  farther  and  entered.  It  was 
between  12  and  1  o'clock  in  the  afternoon, 
and  within  the  room  it  was  light  If  the 
plaintiff  bad  stopped  and  looked  about  him 
when  he  entered  the  door,  he  could  evidently 
have  seen  the  situation.  The  court  held 
that  the  question  of  contributory  negligence 
of  the  plaintiff  was  properly  for  the  Jury. 

In  Clopp  V.  Mear,  134  Pa.  203,  19  Atl. 
804,  it  appeared  that  the  defendant's  store 
had  two  entrances,  which  presented  the  same 
appearance  when  the  outside  doors  were  dos- 
ed. Between  these  doors  was  a  display  win- 
dow. The  northerly  entrance  was  intended 
for  parcbasers.  When  the  doors  were  dos- 
ed, as  they  were  at  the  time  of  the  injury, 
the  entrances  were  externally  alike.  Plain- 
tiff and  her  friend,  passing  the  store,  saw  in 
the  window  an  artide  which  one  of  them 
wished  to  purchase.  Plaintiff  opened  the 
southerly  door  and  plunged  into  a  cellar. 
It  was  held  that  the  questions  of  negligence 
and  contributory  negligence  was  properly 
fk>r  the  Juiy. 

Bhodlus  T.  Jotanatm,  24  Ind.  App.  401,  66 
N.  E.  042,  is  a  case  whwe  a  woman  Bt^H>ed 
ttom  a  hallway  through  an  open  door  into 
an  elevator  shaft.  The  evidence  shows  that, 
when  she  opened  the  door,  she  walked  in 
irltbont  paying  any  attenOoo  to  what  Bhe 
was  stvping  into.    Tii*  oontt  aald: 


"The  question  to  be  determined  from  die 
evidence  is  whether  appellee  was  proceeding 
as  an  ordinarily  prudent  person  would  have 
proceeded  under  the  circumstances.  The  open 
doorway,  if  not  an  invitation  to  enter,  was 
certainly  not  a  warning  of  danger.  What  la 
due  care  mast  dspend  upon  circumstances." 

The  court  held  that  the  question  of  ooa- 
tributory  negligence  was  for  the  jury. 

In  Foren  v.  Rodlck,  90  Me.  276,  38  AtL 
175,  it  appeared  that  a  set  of  offices  in  a 
building  were  occupied  by  a  physician,  and  a 
sign  bearing  the  physician's  name  was  affix- 
ed to  the  outside  of  the  building  a  few  feet 
above  the  sidewalk,  one  end  being  fastened 
to  the  casing  on  the  right-hand  side  of  the 
cellar  door,  and  the  other  end  to  the  casing 
on  the  left-band  side  of  the  main  entrance 
door.  The  plaintiff,  desiring  to  visit  the 
physidan,  by  mistake  opened  the  door  to 
the  cellar,  and  fell  and  was  injured.  Hie 
evidence  showed  ttiat  the  double  doors  of 
the  main  entrance  were  open,  revealing  a 
vestibule  or  lobby;  that  the  store  and  side- 
walk and,  to  some  extent,  the  landing  at  the 
entrance  were  lighted  by  electric  lights,  and 
the  cellar  was  well  provided  with  windows. 
The  plaintiff  testified  that  she  took  no  pains 
to  know  where  she  was  stepping.  Th9  court 
said: 

"She  was  seeking  to  enter  the  building  by 
the  implied  invitation  of  the  defendants.  She 
had  a  right  to  expect  reasonable  safety  and 
convenience  at  the  approaches.  She  was  not 
required  to  uoe  extraordinary  precaution,  but 
only  such  ordinary  care  and  caution  as  persons 
of  reasonable  prudence,  care,  and  discretion 
usually  and  ordinarily  exercise  under  such  eir- 
cumstances." 

It  was  held  to  be  a  case  tor  the  jury. 

In  Gordon  v.  Cummlngs,  162  Mass.  513,  25 
N.  B.  978,  9  Ia  R.  A.  640,  23  Am.  St  Bep. 
846,  an  elevator  well  in  a  building  opened 
directly  on  the  street  by  a  doorway  separat- 
ed by  a  poet  one  foot  wide  from  the  entrance 
to  the  hallway  of  the  building,  which  was 
of  about  the  same  construction,  and  the 
threshold  of  which  was  a  continuation  of  that 
of  the  devator  entrance,  but  not  quit*  ot 
the  same  width.  The  entrance  to  the  hall- 
way proper  had  no  door,  but  the  entrance 
to  the  elevator  could  be  closed  by  a  door 
and  by  hooking  a  chain  across  It  Plain* 
tiff,  seeking  to  enter  the  hallway  on  a  dark 
evening,  stepped  into  the  elevator  entrance, 
which  was  not  dosed,  and  was  injured.  The 
plaintiff  had  passed  very  many  tiroes,  and 
was  aware  that  the  two  entrances  were  doae 
to  each  other.  The  coart  held  that  the  case 
was  properly  submitted  to  the  Jury. 

In  Bngd  v.  Smith  et  al.,  82  Mich.  1.  46 
N.  W.  21,  21  Am.  St  Rep.  640,  w»  quote 
from  the  syllabus  as  foUows  (46  N.  W.  21): 

"In  front  of  the  rear  door  of  their  store, 
and  about  a  foot  and  a  half  distant  from  it, 
defendants  maintained  a  hatchway  opening  Into 
the  cellar.     There  was  no  zaiUac  arooiid  the 
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hatchway,  and  anch  door  waa  freely  naed  for 
cntranca  into  the  store.  I^aiatiff,  who  did 
business  in  the  store,  went  oat  to  the  knowl- 
edce  of  one  of  defendants'  employees,  and  in 
his  absence  the  hatchway  was  opened.  The 
door  was  left  unlocked,  and  no  one  stationed 
at  the  opening  to  give  notice  thereof.  Plain- 
tiff returned  through  such  door,  and  fell 
through  the  hatchway.  Eeld,  that  defendants 
were  negligent. 

"Plaintifr  was  Ynlly  acquainted  with  the  lo- 
cation of  the  hatchway,  and  knew  that  it  was 
coatomary,  at  the  time  of  day  the  accident 
liappened,  to  use  it.  Be  did  not  stop  to  see 
whether  the  trapdoor  was  open,  but  it  had 
l>een  customary  to  keep  the  door  locked  when 
the  hatchway  was  opened.  Held,  that  the 
question  of  contributory  negligence  waa  for 
the  Jory." 

Aiipellant  rellea  upon  McNau^ton  t.  HU- 
nois  Central  R.  Co.,  136  Iowa.  177, 113  N.  W. 
844,  as  bring  oontrolUnK  In  this  case.  We  do 
not  so  regard  It  In  that  case  a  lady  entered 
tbe  women's  waiting  room  of  a  railway  sta- 
tion and  Imniedlafely  opened  a  door,  sup- 
posing it  to  be  the  door  to  tbe  toilet  room, 
stepped  throQgli,  and  fell  to  tbe  bottom  of 
a  stalrwayi  Tbef  word  "Basement"  was 
painted  upon  the  door,  although  it  was  ob- 
scured by  the  people  gathered  about  It.  The 
door  to  the  toilet  room  was  properly  desig- 
nated, but  tltis  was  somewhat  obscured  from 
view  by  Its  location.  The  situation  is  al- 
together different  from  that  disclosed  In 
the  instant  case.  We  held  In  the  McNaugh; 
ton  Case  that  it  was  not  negligence,  under 
the  circumstances,  for  tbe  railway  company 
to  maintain  this  closed  door  with  a  knob 
and  catch  on  it  leading  to  the  basement  We 
said: 

"E<Ter7  precaution  had  been  taken,  save  that 
of  locking  it,  against  its 'Improper  nse." 

Tbe  situation  is  altogether  different  from 
that  In  the  case  at  bar,  where  the  door  In 
question  was  so  located  that  when  open,  as 
the  evidence  tends  to  show  it  was  when  the 
accident  happened,  it  was  the  apparent  way 
provided  for  persons  having  business  with  the 
bank  to  enter  for  tbe  transaction  of  such 
business.  The  open  door,  the  presence  of 
the  man  with  whom  appellee  had  business, 
the  appearance  of  the  balustrade,  and  all 
the  attendant  circumstances  were  such  that 
the  Jury  might  have  found  that  appellee 
was  not  guilty  of  negligence  In  falling  to 
look  toward  the  spot  where  he  was  about 
to  step  as  he  passed  through  the  open  door> 
way.  As  bearing  on  this  question,  see  Matb< 
enrs  t.  City  of  Cedar  Rapids,  80  Iowa, 
4»,  45  N.  W.  8»4,  20  Am.  St.  Rep.  436;  Over- 
ton V.  City  of  Waterloo,  164  Iowa,  332,  145 
N.  W.  889:  Erickson  v.  Town  of  Manson,  180 
Iowa,  378. 160  N.  W.  276. 

[4]  Under  all  the  facts  and  circumstances 
disclosed  by  this  record,  it  was  undoubtedly 
a  question  for  the  Jury  to  determine  whether 
or  not  the  appellee  was  guilty  of  negligence 


in  stepping  through  the  doorway  under  the 
circumstances  disclosed,  and  it  was  not  w- 
ror  to  refuse  to  direct  a  verdict  on  this 
gronnd.  As  bearing  somewhat  on  the  general 
proposition  Involved,  see  Gardner  v.  Bepor 
rator  Co.,  134  Iowa,  6,  111  N.  W.  316. 

[5]  Neither  was  it  error  on  the  part  of 
the  court'  to  refuse  to  direct  the  Jury  to 
return  a  verdict  In  favor  of  appellant  on 
the  ground  that  the  evidence  fails  to  show 
that  it  was  guilty  of  negligence.  It  must 
be  remembered  that  this  building  was  one 
to  which  the  public  was  invited  to  come  for 
the  purpose  of  transacting  business.  It  cer- 
tainly was  for  the  jury  to  say  whether  tbe 
appellant  was  guilty  of  negligence  in  main- 
taining this  building  with  tbe  two  doors  in 
close  proximity  opening  from  this  vestlb{ile, 
one  of  which  the  public  was  invited  to,  and 
expected  to,  enter,  and  the  other  of  which 
opened  directly  into  a  precipitous  stairway. 
It  was  for  the  Jury  to  say  whether  it  waa 
negligence  to  permit  the  door  leading  to 
this  stairway  to  be  open  under  tbe  circum- 
stances disclosed  by  tbe  record,  if  the  Jury 
found  that  It  was  open,  and  to  leave  the 
same  without  barrier  or  guard  to  protect  one 
who  might  enter  the  vestibule.  The  question 
of  appellant's  negligence  under  all  of  the 
facts  was  clearly  one  for  the  Jury,  and  the 
court  did  not  err  In  not  directing  a  verdict. 

[I]  II.  It  is  urged  that  the  appellee  was  a 
mere  licensee.  Tbe  evidence  of  the  appellee 
was  to  the  effect  that  he  went  to  the  bank 
to  transact  some  business  with  the  bank  re- 
garding the  settlement  of  a  sale:  also  to  see 
one  of  the  officers  of  the  bank  in  regard  to  a 
township  matter.  The  bank  knew  that  the 
officer  of  the  bank  was  also  an  officer  of  the 
township,  and  did  township  business  at  the 
bank  with  the  consent  of  Its  officers.  Under 
these  circumstances  the  appellee  was  some- 
thing more  than  a  mere  licensee  In  going 
upon  the  premises  to  conduct  this  business, 
even  though  it  waa  of  a  dual  character.  The 
Instruction  complained  of  on  this  subject  was 
proper  and  meets  with  our  approval. 

[7]  III.  It  Is  strenuously  urged  that  the 
verdict  returned  by  the  Jnry  of  |2,750  is  ex- 
cessive, and  Is  the  result  of  passion  and  prej- 
udice on  tbe  part  of  the  Jury.  The  verdict 
is  large  for  tbe  injury  sustained.  The  ap- 
pellee's damages  are  not  to  be  measured  by 
the  mere  loss  of  time,  but  are  also  for  pain 
and  suffering,  for  which  the  amount  to  be 
awarded  is  peculiarly  within  the  province  of 
the  Jury.  The  plaintilTs  Injuries  were  some- 
what serious  and  palnfuL  We  cannot  Bay 
that  the  amount  awarded  Is  so  large  as  to  be 
Indicative  of  passion  and  prejudice  on  the 
part  of  the  Jury.  We  cannot  substitute  our 
Judgment  for  that  of  the  Jury  In  a  matter 
of  this  kind,  where  the  verdict  does  not  ap- 
pear to  be  excessive,. or  to  be  the  result  of 
passion  and  prejudice.  We  find  no  errors 
urged  by  the  appellant  which  would  justify 
a  reversal  of  the  casa 
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It  tberefore  foUows  that  the  Judgment  of 
the  district  court  must  be  affirmed. 

EVANS,   O.   J.,  and   STEVENS  and  AR- 
THUB,  JJ.,  concur. 


O'SHONESSY   V.   CITY    OF    SIOUX    CITY 
•t  at.     (No.  34301.) 

(Supreme  Court  of  Iowa.    Oct.  25,  1921.) 

Municipal  corporations  ^=9446— City  held  em- 
powered to  extend  time  for  performance  of 
paving  contract  after  expiration  of  time  sat, 
and  prevent  loss  of  lien  for  assessment. 
Under  a  street  paviag  contract  requiring 
complete  performauce  b;  a  certain  date  "unless 
otherwise  provided  in  writing,  signed  by  the 
mayor  end  approved  by  the  city  couDcil,"  and 
that  if  the  improvements  were  not  so  completed 
the  contractor  should  pay  to  the  city  any  ex- 
penses incurred  by  it  on  accoupt  of  its  requir- 
ing additional  time,  the  city's  power  to  extend 
the  time  could  be  exercised  after  the  expira- 
tion of  the  time  fixed  for  performance,  time 
being  the  essence  of  the  contract,  not  for  the 
purpose  of  forfpiture,  but  for  the  purpose  of 
imposing  penalties  in  the  event  of  the  eontrac- 
tor's  fnilure  to  perform  within  such  time,  and 
a  Hen  for  paving  assessments  could  not  be  can- 
celed because  of  such  failure,  the  contractor  not 
being  thereby  released  from  its  obligation. 

Appeal  from  District  Court,  Woodbury 
County:  W.  G.  Sears,  Judge. 

Suit  In  equity  to  set  aside  certain  paving 
assessments  and  to  cancel  the  lien  thereof 
against  the  property  of  the  plaintiff.  A  de- 
murrer to  the  petition  was  sustained,  and 
the  plaintiff  appeals.    Affirmed. 

Martin  Neiliin,  of  Sioux  City,  for  appellant. 

Fred  II.  Free  and  E.  G.  Smith,  both  of 
Sioux  City,  for  appellee  Sioux  Clly. 

Stipp,  Perry,  Bannister  &  Starzinger,  of 
Des  Moines,  for  appellee  Dayton  Const  Co. 

O.  T.  Naglestad  and  Alfred  Pizey,  both  of 
Sioux  City,  for  appellee  Woodbury  County. 

EVANS,  O.  J.  The  alleged  invalidity  of 
the  paving  assessments  under  attack  is  based 
upon  the  theory  that  the  paving  contract  was 
not  performed  within  the  time  specified  with- 
in the  original  contract  and  that  the  city 
council  bad  no  authority  to  extend  the  time 
of  performance. 

The  contract  in  question  was  let  to  the 
construction  company  on  July  1,  1920,  and 
provided  that  the  performance  should  be  ful- 
ly completed  on  or  before  the  15th  day  of 
November,  1920,  "unless  otherwise  provided 
in  writing,  signed  by  the  mayor  and  approved 
by  the  city  council,"  subject  only  to  certain 
other  provisions.  The  construction  company 
did  not  complete  the  vfork  on  or  before  No- 
vember 15,  1920 ;  nor  bad  it  upon  such  date 


begun  the  work.  On  December  15,  1920,  the 
city  council  extended  the  time  to  July  1, 
1921.  The  contention  for  plaintiff  and  ap- 
pellant is  that -the  city  council  had  no  power 
after  November  15,  1920,  to  extend  the  time 
of  the  performance;  that  It  could  only  exer- 
cise its  power  of  extension  on  or  before  the 
expiration  of  the  original  time  of  perform- 
ance. This  is  the  one  question  in  tl>«  case. , 
It  is  argued  that  time  was  of  the  essence  of ' 
the  contract  and  that  the  right  of  the  con- 
struction company  was  fUlly  forfeited  on  the 
15th  day  of  November,  1920,  and  that  It 
could  not  thereafter  be  revived  by  the  city 
council  except  perhaps  by  instituting  new 
proceedings.  Paragraphs  4  and  5  of  the  con- 
tract were  as  follows: 

"The  contractor  shall  commence  work  on  or 
before  the  day  of  ,  19—,  and  reg- 
ularly and  diligently  prosecute  the  same  and  ful- 
ly complete  the  same  on  or  before  the  15  day 
of  November,  1920,  unless  otherwise  provided 
in  writing  signed  by  the  mayor  and  approved 
by  the  city  council  of  said  city,  subject  only 
to  the  provisions  made  in  {taragraph  nine  (9) 
hereof. 

"Should  ssid  contractor  fail  to  complete  said 
improvements  In  strict  accordonce  with  the 
terms  and  conditions  of  this  contract,  and  of  the 
plans  and  specifications  for  said  improvement, 
promptly  within  the  time  hereinbefore  specified, 
then  said  contractor  specifically  agrees  to  pay 
unto  said  incorporated  city,  any  expenses  incur- 
red by  it  on  account  of  said  contractor  requir- 
ing such  additional  time,  which  expenses  shall 
include  the  additional  cost  for  engineering,  in- 
spection and  legal  worlt  caused  by  such  de- 
lay.   •    •    •" 

It  will  be  noted  from  the  foregoing  that 
time  was  made  of  the  essence  of  the  contract, 
not  for  the  purpose  of  forfeiture,  but  for  the 
purpose  of  Imposing  certain  penalties  of  ad- 
ditional expense  upon  the  construction  com- 
pany In  the  event  of  Its  failure.  The  con- 
struction company  was  not  released  from  the 
obligation  of  the  contract  by  its  mere  failure 
to  perform  the  same  within  the  time  spec- 
ified. The  clear  implication  of  the  contract 
Is  that  additional  time  might  be  thereafter 
allowed  at  the  election  of  the  city  council 
and  at  the  expense  of  the  construction  com- 
pany. The  city  council  appears  to  have 
elected  to  enforce  the  contract  and  to  grant 
additional  time  for  that  purpose.  We  see 
nothing  In  the  contract  which  curtailed  the 
power  of  the  city  council  In  this  respect. 
That  such  power  may  be  exercised  after  the 
expiration  of  the  time  of  performance  fixed 
in  the  original  contract  was  held  in  the  case 
of  Messer  t.  Marsh,  183  N.  W.  602.  The  de- 
fendants' demurrer  to  the  petition  was  prop- 
erly sustained,  and  the  Judgment  bdow  is 
accordingly  affirmed. 

Affirmed. 

WEAVER,  PRESTON,  and  DE  GRAFF, 
JJ.,  concur. 
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REYNOLDS  vt  al.  v.  CITY  OF  ONAWA  at  al. 
(No.  34080.) 

(Supreme  Court  of  Iowa.    Oct  26,  1921.) 

1.  Maaleipal  eorporatloas  «=9373(6)— Rights  of 
assignee  of  contractor  not  prior  to  material- 
mea  and  subcontraotors. 

Wliere  contract  with  city  provided  for  with- 
holding of  contractor's  account  until  he  fur- 
nished evidence  that  material  bills  "filed  with 
the  mayor  and  city  council"  were  paid,  and 
that  he  should  be  paid  the  final  estimate  after 
deducting  all  unpaid  bills,  an  assignee  of  such 
contract  was  not  entitled  to  preference,  in 
payment  of  the  unpaid  balance  by  the  city, 
over  daims  for  labor  and  materials,  on  the 
ground  that  such  claims  were  filed  with  the 
city  clerk  more  than  the  30  days,  specified  by 
Code,  S  3102,  after  the  furnishing  of  the  last 
item,  as  the  rights  of  the  parties  were  govern- 
ed by  the  contract,  not  by  statute,  and  filing 
acconnts  with  the  dty  clerk  waa  aubatantiid 
compliance  with  the  contract  condition  that 
they  b«  filed  with  the  mayor  and  counciL 

2.  Maaleipal  oorporatlons  9=3373(1)  —  Rights 
•f  assigaeo  of  ooatract  by  principal  held  aot 
prior  to  aiatoriaimon  and  saiwontraetors. 

Where  city's  contract  postponed  payment 
of  the  contractor  until  payment  of  material- 
men and  subcontractors,  the  rights  of  a  bank, 
the  assignee  of  the  qjatract  as  security  for  ad- 
Tances,  were  not  renoered  superior  to  those  of 
materialmen  and  subcontractors  by  the  fact 
that  the  principal  contract  had  been  so  assigned 
very  soon  after  it  was  executed  and  before  the 
daims  of  subcontractors  had  accrued. 

Appeal  from  District  Court,  Monona  Coun- 
ty;  Geo.  Jepson,  Judge. 

The  nature  of  the  controversy  and  tbe 
facts  material  to  a  consideration  of  the  mer- 
its of  tbe  case  are  sufficiently  stated  in  tbe 
opinion.    Affirmed. 

John  J.  Hess,  of  Council  Bluffs,  for  appel- 
lants. 

C.  B.  Cooper  and  Geo.  E.  AUen,  both  of 
Onawa,  and  Samuel  P.  Davidson,  of  Tecum- 
Kfa,  Meb.,  for  appellees. 

WEAVER,  J.  On  March  11,  1915,  the 
jtointilT  C.  B.  Reynolds  entered  into  a  con- 
tract with  tbe  dty  of  Onawa  to  construct  for 
■aid  municipality  a  so-called  "sewer  outlet 
and  purification  plant"  Tbis  worit  linger- 
ed In  Its  progress  from  the  date  named  until 
May,  1917,  and  being  still  incomplete,  and 
plainticr  being  apparently  unable  to  contend 
with  his  difficulties,  entered  Into  a  written 
contract  with  the  Intermountaln  Bridge  & 
Construction  Company  to  finish  tbe  Job  upon 
tbe  sewer,  outlet,  while  the  city  seems  to 
bave  taken  upon  itself  tbe  completion  of  tbe 
purlflcation  plant,  which  it  accomplished. 
In  tbe  course  of  tbe  prosecution  of  tbe  work 
by  Reynolds,  and  thereafter  by  tbe  Bridge  & 
Con.struction  Company,  numerous  claims  ac- 


(lt4  M.w.> 

cmed  In  behalf  of  persona  furnishing  mater- 
ials and  supplies  used  in  making  tbe  improve- 
ment It  Is  the  daUn  of  the  Bridge  &  Con- 
struction Company  that  for  Its  work  under 
tbe  contract  for  completing  tbe  outlet  it  be- 
came entitled  to  receive  the  sum  of  $6,926.31. 
Tbe  dty's  dalro  for  expenditures  In  complet- 
ing tbe  purification  plant  Is  $1.1U.«1.  Of 
the  Individual  claims,  other  than  the  two 
here  mentioned,  we  shall  not  undertake  a 
detaUed  statement.  For  the  purposes  of  this 
appeal  it  Is  sufficient  to  say  that  the  trial 
court  after  due  examination  of  these  mis- 
cellaneous items,  and  after  eliminating  those 
not  Justly  chargeable  In  this  accounting, 
found  the  gross  amount  thereof  to  be  $6,- 
453.18. 

An  examination  of  tbe  record  satisfies  ud 
wltb  tbe  substantial  correctness  of  tbe  trial 
court's  finding  in  this  respect.  It  also  ap- 
pears that,  after  allowing  tbe  city  proper 
credit  for  its  expenditures,  there  remains  In 
its  hands  an  unexpended  remainder  of  tbe 
contract  price  to  the  amount  of  $12,605.39. 
To  complete  tbe  statement  of  the  general  sit- 
uation, and  make  clear  the  dispute  over  tbe 
proper  application  of  this  unexpended  re- 
mainder, it  should  be  added  that  about  tbe 
time  Reynolds  entered  npon  the  performance 
of  his  contract  with  tbe  city  be  arranged 
with  the  City  National  Bank  of  Council 
Bluffs  for  such  credits  and  advancements  as 
be  might  from  time  to  time  need  in  tbe  pros- 
ecutioq  of  tbe  work,  and  to  secure  payment 
of  the  Indebtedness  so  arising  he  made  to  tbe 
bank  a  written  assignment  of  his  contract 
wltb  the  dty.  Under  this  arrangement  tbe 
bank  did  make  large  advancements  to  Rey- 
nolds, much  of  which  Is  still  unpaid.  To  en- 
force Its  claim  under  this  assignment,  the 
bank  intervenes  In  this  action,  asserting  a 
prior  lien  upon  the  moneys  due  Reynolds, 
while  the  other  claimants  insist  that  their 
rights  in  tbe  premises  are  superior  to  those 
of  tbe  bank.  The  court  found  against  tbe 
bank's  dalm  to  priority  and  adjusted  the  ac- 
count on  tbe  basis  already  stated.  Tbe 
plaintiff  Rejmolds  and  tbe  Intervener  bank 
alone  appeal. 

To  a  proper  appreciation  of  IJie  merits  of 
this  inquiry.  It  should  also  be  said  that  tbe 
original  contract  between  Reynolds  and  the 
dty  provided  that  parties  having  unpaid 
daims  for  labor  or  materials  furnished  for 
tbe  work  could  file  their  daims  with  the 
mayor  and  dty  council,  and  that  the  council 
should  withhold  oat  of  any  money  due  tbe 
contractor  a  sufficient  amount  to  pay  the 
daims  so  filed.  The  claims  of  this  charac- 
ter allowed  by  tbe  trial  court,  or  some  of 
them,  were  filed  with  tbe  dty  clerk,  and  not 
elsewhere.  Some  were  not  verified  by  affi- 
davit, and  most  of  them  were  not  filed  until 
after  tbe  lapse  of  30  days  from  tbe  date 
when  tbe  materials  were  furnished.    Argu- 
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ments  In  tbls  court  are  centered  npon  the 
question  of  priority  as  between  the  bank  and 
the  creditors  who  famished  materials  used 
in  the  performance  of  the  contract.  The 
appellants,  Reynolds  and  the  bank,  take  ex- 
ception to  the  ruling  of  the  trial  court  giv- 
ing preference  to  these  creditors  on  the  fol- 
lowing grounds: 

[1]  I.  It  Is  said  tbat  under  the  statute 
(CSode,  I  3102)  it  was  Incumbent  on  subcon- 
tractors, desiring  to  obtain  and  enfore  a 
lim  or  preference,  to  file  with  the  public  of- 
ficer through  whom  payment  is  to  be  made 
written  and  verified  statements  of  their  sev- 
eral claims  within  30  days  after  the  furnish- 
ing of  the  last  material  for  which  payment 
is  demanded,  and  It  is  objected  that  this  re- 
quirement was  not  observed,  In  that  the  fil- 
ings were  made  with  the  dty  clerk,  and  not 
with  the  city  treasurer,  and  not  until  after 
a  lapse  of  more  than  30  days.  Even  If  the 
objection  thus  raised  could  under  some  clr> 
cnmstances  be  made  available  to  the  prin- 
cipal contractor  or  his  assignee.  It  Is  suffi- 
cient to  say  that  the  materialmen  whose 
claims  were  allowed  by  the  trial  court  do 
not  base  their  right  to  recovery  and  pref- 
erence npon  the  cited  statute,  but  upon  the 
terms  of  the  contract  between  Reynolds  and 
the  city.  Neither  party  has  seen  fit  to  In- 
clude said  contract  in  full  in  the  printed  rec- 
ord, but  it  is  made  to  appear  that  among  its 
provisions  are  the  following: 

"If  any  bills  for  material  used  in  the  work 
shall  be  filed  with  the  mayor  and  dty  council 
before  the  monthly  or  final  estimates  are  pass- 
ed npon,  then  so  much  of  the  contractor's  ac- 
count Bball  be  withheld  nntil  evidence  of  satis- 
factory Bettlement  is  presented  and  a  satisfac- 
tory bond  shall  be  filed  guaranteeing  the  pay- 
ment of  such  claim  or  so  mncb  thereof  as  may 
be  determined  proper  by  the  court.  *  *  *  A 
final  estimate,  giving  the  total  contract  price 
for  work  actually  done,  will  be  made  at  the 
time  of  conclusion  of  the  work,  and  contractor 
will  then  file  with  the  engineer  receipts  in  full 
account  for  all  material;  he  will  submit  his 
receipted  pay  roll  to  the  engineer  for  inspec- 
tion; as  soon  thereafter  as  the  plant  has  pass- 
ed the  inspection  and  the  tests  provided,  the 
contractor  will  be  paid  the  full  amount  of  the 
final  estimate,  or  such  as  remains  thereof  after 
deducting  the  sum  of  all  unpaid  bills  and  previ- 
ous estimate  from  said  estimate." 

It  Is  by  the  terms  and  provisions  of  this 
agreement,  and  not  by  those  of  the  statute, 
that  the  rights  of  the  parties  are  to  be  meas- 
ured. Applying  dils  standard  to  the  conced- 
ed or  well-proved  facts  now  under  consider- 
ation, there  Is  no  room  to  doubt  the  essential 
correctness  of  the  conclusion  reached  by  tlie 
trial  court.  This  question  was  before  us  In 
Cary  v.  Boone,  162  Iowa,  695,  144  N.  W.  709. 
There  an  assignee  of  the  principal  contrac- 
tor contended  for  preference  over  the  claim 
of  subcontractors  for  materials  furnished. 
There,  as  in  this  case,  the  assignee  objected 
to  the  allowance  of  the  claims  of  material- 


men because  they  had  not  been  filed  and  per- 
fected in  the  manner  provided  by  statute. 
In  overruling  such  objection  we  said: 

"The  appellant  says  tbat  neither  the  trial 
court  nor  the  .city  required  the  holders  of  these 
claims  to  perfect  them  under  the  provisions 
of  Code,  {  3102.  •  •  •  But  we  think  the 
rights  of  the  laborers  and  materialmen  in  this 
case  do  not  depend  npon  their  compliance. with 
that  provision,  and  Oie  dty  was  not  required 
to  insist  upon  compliance  with  it.  *  *  *  In 
other  words,  the  right  is  contractual— not  stat- 
utory. The  dty  in  snch  case  is  bound  only 
to  take  care  that  the  debts  it  thus  assumes  to 
pay  for  the  contractor  are  bona  fide  claims  for 
labor  or  material,  and,  if  this  be  done,  other 
creditors  who  are  thus  postponed  suffer  no 
wrong." 

Tbls  same  proposition  bas  often  been  af- 
firmed in  other  cases.  See  District  v.  Mardis, 
106  Iowa,  295,  76  N.  W.  794;  Casualty  Co. 
V.  Des  Moinea  C.  B.  U.,  184  Iowa,  246, 167  N. 
W.  69B. 

The  filing  of  the  accounts  with  the  dty 
derk  was  a  substantial  compliance  with  the 
contract  condition  that  they  be  filed  with  the 
mayor  and  coundl,  and  affords  no  ground  on 
which  to  postpone  their  payment  in  favor  of 
the  assignee  of  the  contractor.  Appellant 
places  considerable  reliance  on  our  decision 
in  School  District  v.  H||p,  159  Iowa,  607,  140 
N.  W.  855,  where  the  assignee  of  a  contract 
was  allowed  to  prevail  over  materialmen  who 
failed  to  file  their  claims  within  the  statu- 
tory time.  But  what  is  there  said  must  bo 
read  in  light  of  the  fact  that  the  daims  of 
the  materialmen  were  expressly  based  upon 
the  statute,  and  were  denied  because  the 
claimants  failed  to  bring  themselves  within 
its  terms.  The  opinion  expressly  notes  the 
distinction  by  pointing  out  the  fact  that  in 
the  contract  In  that  case — 

"the  district  does  not  undertake  to  pay  for 
labor  or  materia]  furnished  by  subcontractors 
whfcre  the  claims  remain  unpaid,  nor  does  it  re- 
serve  the  right  to  withhold  payment  from  the 
original  contractor  nntil  snch  claims  are  settled 
or  released." 

It  is  manifest  that  the  Hall  Case  furnish- 
es no  support  for  the  appellant's  contention. 

II.  The  contract  between  Reynolds  and 
the  Bridge  &  Construction  Company  was  In 
writing,  and  provided  that  the  latter  should 
perform  the  work  to  finish  the  "uncompleted 
sewer"  for  a  compensation  to  be  computed 
on  a  stated  per  diem  basis  for  the  services 
of  certain  named  persons  and  for  the  use  of 
a  trench  machine  and  the  actual  cost  of  oth- 
er labor  and  materials.  It  is  in  accordance 
with  these  stipulations  the  trial  court  com- 
puted and  allowed  the  daim  of  said  com- 
pany at  $6,45SJ.8.  The  appellants,  while  ad- 
mitting the  making  of  this  contract,  pleaded 
and  offered  considerable  testimony  to  the  ef- 
fect that  after  the  contract  was  signed,  but 
before  the  work  was  done,  the  written  agree- 
ment was  abandoned,  and  substituted  by  an 
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oral  aereement  to  the  effect  that  the  Bridge 
ft  Construction  Company  would  do  the  job 
for  the  Inmp  sum  of  $1,000.  This  is  strong- 
ly denied  by  the  company.  The  testimony 
offered  by  the  parties  npon  the  issue  so  rais- 
ed is  In  radical  conflict,  and  the  trial  court 
found  that  the  burden  of  proving  such  aban- 
donmoit  of  tlie  agreement  had  not  been  sus- 
tained. In  that  finding  we  concur.  With- 
out in  any  manner  impugning  the  TeraciQr  of 
any  of  the  parties  or  witnesses  in  this  re- 
spect, we  think  the  conceded  fact  that  tliey 
did  make  and  execute  the  written  agreement, 
and  that  such  agreement  was  not  gUvea  up 
or  destroyed,  and  that  the  alleged  abandon- 
ment or  radical  change  in  its  'terms  is  un- 
equivocally  denied  by  the  persons  acting  for 
the  company,  it  must  be  said  that  this  de- 
fense or  objection  to  the  Bridge  &  Constmc- 
Ooa  Company's  claim  has  not  been  estab- 
lished. 

[2]  IIL  Counsel  for  appellant  seems  to  ar- 
gue that,  Beynolds^  contract  with  the  dty 
having  been  assigiied  to  the  intervoier  bank 
very  soon  after  it  was  executed  and  before 
the  (bairns  of  the  subcontractors  had  accrued, 
it  operates  in  some  way  to  give  the  bank  a 
position  of  greater  advantage  as  relates  to 
flie  subcontractors  than  would  have  been  oc- 
cupied by  R^nolds,  had  the  contract  never 
been  assigned.  The  contention  is  not  sound 
In  principle  and  is  Inconsistent  with  our 
prior  holdings.  Under  its  assignment  from 
Reynolds  the  bank  acquired  no  other  or  high- 
er right  to  the  compensation  provided  for  4n 
the  contract  than  Reynolds  himself  had,  and 
this  right  was  by  the  terms  of  the  writing  it^ 
self  expressly  made  subject  to  the  right 
and  duty  of  the  dty  to  withhold  payment  to 
the  contractor— 

"nntn  evidence  of  satisfactory  settlement  is 
presented  and  a  bond  shall  be  filed  guaranteetog 
the  payment  of  such  daims  or  so  much  there- 
of as  may  be  determined 'proper  by  the  court." 

This  duty  and  obligation,  as  we  have  seen, 
was  further  emphasized  by  the  provision 
that  when  the  work  is  completed  the  final 
payment  to  the  contractor  shall  be  only  such 
amount  of  the  final  estimate  "as  remahis  aft- 
er deducting  the  sum  of  all  unpaid  bills  and 
previous  estimates."  What  the  bank  ac- 
quired under  its  assignment  was  the  right  to 
stand  In  the  contractor's  shoes,  and  demand 
and  receive  from  the  dty  Just  what  the  con- 
tractor himself  could  rightfully  demand  and 
receive,  had  he  made  no  assignment  and  was 


now  demanding  payment  according  to  t&e 
terms  "nominated  in  the  bond."  The  appli- 
cation of  this  rule  is  in  no  manner  prevented 
or  avoided  by  the  fact  that  the  assignment 
to  the  bank  was  known  to  the  dty,  nor  by 
the  fact  that  the  subcontractors  had  actual 
or  constructive  notice  thereof  when  tbey  fur- 
nished the  materials  for  which  tbey  demand 
payment  Such  is  the  rule  we  applied  in  Cary 
V.  Boone,  supra.  It  was  also  expressly  rec- 
ognized in  an  ordinary  ipechanic'a  lien  case, 
where  the  assignee  of  the  contractor  assert- 
ed rights  to  which  the  contractor  himself 
would  not  have  been  entitled.  Md.  Casualty 
Go.  ▼.  Des  Moines  O.  B.  U.,  184  Iowa,  253, 
167  N.  W.  696.  The  stream  can  rise  no 
higher  than  its  source.  The  assignment  put 
the  bank  in  position  to  demand  of  the  dty, 
when  the  work  was  done,  Just  what,  except 
for  such  assignment,  Reynolds  could  right- 
fully have  demanded  and  no  more. 

If  this  controversy  were,  as  appellants 
seem  to  think,  a  mere  question  of  priority  of 
statutory  liens,  the  arguments  pressed  npon 
our  attention  in  behalf  of  Reynolds  and  the 
bank  would  be  quite  pertinent;  but  that 
question  is  not  before  us.  As  we  have  al- 
ready said,  the  appellees  are  not  claiming  to 
have  any  such  lien,  nor  does  the.  trial  court's 
decree  recognize  or  give  force  to  such  claim. 
The  rights  set  up  by  the  appellees  and  ad- 
judicated by  the  decree  are  contractual,  and 
the  assignee  of  the  contract  has  no  standing 
kto  Insist  that  the  subcontractors'  ri^ts 
thereunder  are  conditioned  upon  the  observ- 
ance by  them  of  the  lien  statute  (Code,  { 
3102).  The  bank  took  the  assignment  as 
collateral  security  only  for  its  advancement 
to  Reynolds.  It  did  not  assume  or  pretend 
to  perform  the  work  contracted  for,  but  ac- 
quired simply  the  right  to  receive  the  com- 
pensation which  Reynolds  should  earn  under 
the  terms  of  the  contract  Its  rights  in  that 
respect  are  measured  by,  and  cannot  exceed, 
the  right  of  its  assignor,  and  that  is  the  right  ■ 
to  receive  what  remains  due  to  the  assignor 
after  deducting  payments  already  made  and 
the  sum  "of  all  unpaid  bills,"  the  amount  of 
which  the  dty  had  bound  itself  to  withhold 
for  the  benefit  of  dalmants. 

Such  Is  the  effect  of  the  decree,  and  Its 
soundness  cannot  be  seriously  questioned- 
The  decree  oC  the  district  court  is  therefore 
aifirmed. 


SJVANS,  a  J.,  and 
GRAFF,  JJ.,  concur.    • 


PRBSTON  and   DB 


Digitized  by 


Google 


782 


184  NORTHWESTERN  REPdSRTBB 


(Iowa 


MOORE  V.  MOORE.     (No.  33770.) 
(Snpreme  Court  of  Iowa.    Oct  26,  1921.) 

1.  Divorce  «=>27 (6)— Decree  for  omel  and  In- 
human  treatment  properly  granted. 

Decree  held  properly  granted  to  wife  where 
evidence  showed  actual  battery,  insulta,  and 
threats  by  the  husband,  that  he  shot  a  bullet 
through  the  wall  of  the  room  where  she  waa 
confined  to  bed,  and  that  he  had  at  times  locked 
her  in  her  room. 

2.  Divorce  <e=3298  (6)— Custody  of  two  year  oM 
girl  properly  awarded  to  mother. 

Where  a  decree  was  granted  the  wife  for 
cruel  and  inhuman  treatment,  an  award  to  her 
of  the  custody  of  the  child,  a  two  year  old  girl, 
was  proper. 

3.  Divorce  9=3240(3)— Borden  oo  plaintiff  to 
Justify  alimony  claimed. 

In  a  wife's  suit  for  divorce  the  burden  was 
on  her  to  make  a  showing  that  would  justify 
the  award  of  alimony  claimed. 

4.  Dlvoreo  «=>240  (5)— Allowance  of  alimony 
beld  excessive. 

Where  a  decree  waa  granted  the  wife,  and 
it  appeared  that  the  parties  were  young,  that 
the  husband  earned  $250  a  month,  and  did  not 
possess  more  than  $5,000  or  $6,000,  that  the 
wife  had  inHerited  an  interest  in  land  worth 
$80,000,  but  had  quitclaimed  to  her  mother  be- 
fore marriage,  an  award  of  $150  a  month  was 
excessive,  and  would  be  reduced  to  $7S. 

Appeal  from  District  Court  Woodbair 
County;  John  W.  Anderson,  Judge. 

Suit  for  divorce  on  the  ground  of  cruel  and 
Inhuman  treatment  There  was  a  decree  for 
the  plaintiff,  and  the  defendant  appeals. 
Modified  and  affirmed. 

Clark,  Byers  &  Hutchinson  and  Gregory 
Brunk,  all  of  Des  Moines,  for  appellant 

Henderson,  Fribourg  &  Hatfield,  of  Sloux 
City,  for  appellee. 

EVANS,  C.  J.  [1]  The  parties  were  mar- 
ried in  June,  1917.  This  suit  was  brought 
two  years  later.  The  ground  charged  by 
the  plaintiff  was  cruel  and  Inhuman  treat- 
ment The  record  is  quite  replete  with  evi- 
dence tending  to  show  the  sam&  As  to  the 
larger  merits  of  the  case  the  appeal  pre- 
sents to  us  only  the  question  of  fact  as  to 
whether  the  cruel  treatment  was  proved.  In 
view  of  our  agreement  with  the  conclusion  of 
the  trial  court  we  see  no  purpose  to  be  sub- 
served by  a  discussion  of  the  details  of  the 
evidence.  The  parties  are  young  people,  and 
the  plaintift  is  frail  in  physique,  weighing 
only  97  pounds.  That  she  has  suffered  great 
Indignity  and  cruelty  of  conduct  at  the  hands 
of  the  defendant  is  shown  beyond  fair  de- 
bate. Such  conduct  consists  of  actual  bat- 
tery, of  Insulting  words  frequently  repeated, 
of  repeated  threats.  Including  the  brandish- 
ing of  weapons,  and  on  one  occasion  of  an 


actual  shooting  of  a  bullet  through  the  wall 
of  the  room  where  the  plaintiff  was  confined 
to  her  bed  with  her  new  born  babe,  of  a 
domineering  assertion  of  personal  authority 
over  the  plaintiff,  whereby  at  times  he  held 
her  in  imprisonment  by  locking  her  in  her 
room.  Many  of  the  circumstances  testified 
to  on  behalf  of  the  plaintiff  are  explained  by 
the  defendant  The  explanations  In  the  main 
are  labored  and  unsatisfactory.  We  are  clear 
upon  the  record  that  the  plaintiff  was  I^ally 
entitled  to  the  divorce  prayed. 

[2]  II.  The  trial  court  awarded  the.  custody 
of  the  child  to  the  plaintiff.  When  it  is  stated 
that  the  child  is  a  little  girl  leas  than  two 
years  of  age  at  the  time  of  the  trial,  the 
propriety  of  the  order  of  the  court  is  quite 
self-evident 

III.  The  trial  court  ordered  the  defendant 
to  pay  alimony  for  the  support  of  the  plain- 
tiff and  her  child  at  the  rate  of  $150  per 
month.  Complaint  is  made  that  the  allow- 
ance la  excessive.  The  evidence  in  the  rec- 
ord on  the  question  of  the  financial  means  of 
the  parties  is  very  meager.  The  defendant  is 
a  young  man  who  is  in  the  employ  of  his 
father  in  the  business  of  selling  corporation 
stock.  He  receives  a  salary  of  $250  per 
month.  His  tangible  assets  are  comparative- 
ly few,  amounting  to  not  more  than  $5,000 
or  $6,000.  The  plaintiff  inherited  from  her 
father's  estate  shortly  before  the  marriage 
about  $80,000  In  value  in  the  form  of  an  un- 
divided interest  In  real  estate.  Before  tlM 
nmrriage  she  conveyed  it  by  quitclaim  deed 
to  her  mother.  Her  brother,  who  waa  the 
other  beneficiary  of  the  estate,  did  likewise. 
This  comprised  all  her  assets.  She  lives 
with  her  mother,  and  has  lived  with  her 
mother  during  her  married  life.  We  cannot 
wholly  ignore  the  relation  thus  created  be- 
tween her  and  her  mother  and  her  probable 
expectation  as  resulting  therefrom. 

[3]  The  burden  was  upon  the  plaintiff  to 
make  a  showing  that  would  Justify  the  award 
of  alimony  claimed.  The  defendant  was 
cross-examined  on  the  question  of  his 
means,  and  there  is  much  in  his 
cross-examination  that  is  evasive.  Appellee 
relies  largely  upon  this  cross-examinatioD  aa 
a  aufflcient  excuse  for  the  absence  of  testi- 
mony. While  there  Is  nothing  to  commend 
In  the  attitude  of  the  defendant  in  such  cross- 
examination.  It  related  in  the  main  to  the 
question  whether  his  cash  on  liand  exceeded 
$100.  It  does  not  appear  that  the  defendant 
has  ever  come  into  any  inheritance  or  gift 
and  that  he  has  nothing  except  what  he  may 
have  saved  from  his  own  earnings  within  a 
very  few  years.  His  habits  do  not  aK>ear 
to  have  been  of  the  saving  kind.  Making 
due  allowance  against  him  for  his  conduct 
upon  cross-examination,  we  do  not  think 
that  the  evidence  in  its  entirety  would  Justi- 
fy a  finding  of  assets  in  his  hands  greater 
than  the  amount  herein  stated. 
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[4]  We  reacih  tke  conclnslon,  therefore, 
that  the  amomit  of  alimony  allowed  nnder 
all  the  circumstances  was  excessive,  and  that 
It  shonid  be  reduced  to  $75  per  month.  To 
ttils  extent  the  decree  below  wUl  be  modified; 
otherwise  affirmed,  without  costs  against  ap- 
pellee. 

Modified  and  aflftrmed. 

WEAVER,  PRBSTON,  and  DB  GRAFF, 
JJ.,  c<mcur. 


la  r*  SIOUX  CITY  BRIDGE  CO. 

SIOUX  CITY  BRIDGE  CO.  v.  BOARD  OF 
REVIEW    OF    SIOUX    CITY. 

(Nq.  34094.) 

(Hnpreme  Court  of  Iowa.    Oct.  26,  1921.) 

1.  Taxation  <g=33f9  (2)— Taxpayer  has  burden 
of  overcoming  presumption  that  assess- 
ments  and  values  fixed  by  taxing  authorities 
are  eqnitable. 

Courts  are  reluctant  to  disturb  values 
fixed  by  taxing  authorities  Which  are  pre- 
sumed to  be  equitable,  and  a  complaining  own- 
er has  the  burden  of  overcoming  such  pre- 
sumption and  to  estoblisb  the  injustice  or  in- 
equity of  the  assessment. 

2.  Taxation  «=3493(7)— Evidenoe  Insuffldent 
to  show  that  valuation  and  assessment  of 
bridge  was  Inequitable.. 

On  appeal  to  the  district  court  from  the 
board  of  review  in  a  proceeding  by  a  company 
owning  an  interstate  bridge  to  reduce  the 
valuation  as  fixed  by  the  taxing  authorities, 
evidence  held  insufficient  to  sustain  burden  of 
showing  that  the  valaation  was  inequitable  and 
the  assessment  unjust. 

Appeal  fKHn  District  Court,  Woodbuir 
County ;  Geo.  Jepson,  Judge. 

The  assessor  fixed  the  actual  value  of  plain- 
tMTs  bridge,  or  that  part  of  it  assessable  in 
Iowa  and  in  the  taxing  district  of  Sioux  City 
at  1360.000,  and  the  assessable  value  at  $90,- 
000.  The  valuation  so  fixed  was  as  of  date 
January  1, 1919.  The  assessment  so  fixed  was 
confirmed  by  the  Board  of  Review.  On  ap- 
peal to  the  district  court  from  the  action  of 
the  Board  of  Review,  the  trial  court  on  Sep- 
tember 28,  1920,  reduced  the  actual  valua- 
tion to  $330,000  and  the  taxable  value  to  $82,- 
600  for  the  years  1019  and  1920.  PlalntifT, 
appellant,  has  appealed  from  the  Judgment  of 
the  district  court,  and  claims  there  should 
have  been  a  farther  reduction.    AflJrmed. 

Jepson,  Struble  &  Anderson,  of  Sioux  City, 
for  appellant 

T.  F.  Griflln  and  O.  T.  NaglesUd,  both  of 
Sionx  City,  for  appellee. 

PRESTON,  J.  The  objections  made  by  ap- 
pellant before  the  board  of  review  and  which 


were  Incorporated  in  the  petition  in  the  dis- 
trict court  on  appeal  were  that  the  property 
of  the  bridge  company  had  been  valned  at  am 
excessive  amount ;  and,  second,  that  the  val- 
uation placed  upon  the  property  was  and  is 
inequitable,  and  not  in  proportion  to  the 
values  placed  upon  real  estate  and  other  prop- 
erty in  the  taxing  district.  There  appears 
also  to  be  some  controversy  as  to  what  part 
of  the  bridge  is  assessable  in  Iowa  and  what 
part  in  Nebraska.  Appellant  contends  that 
the  part  taxable  In  Iowa  is  26  per  cent,  and 
74  per  cent,  in  Nebraska,  the  bridge  being 
across  the  Missonri  river.  There  Is  evidence 
as  to  soundings  made  shortly  before  January 
1,  1818,  for  the  purpose  of  determining  the 
channel.  But  on  this  question  appellee  does 
not  seriously,  dispute  appellant's  claim,  and 
we  shall  not  go  into  any  detail  on  that  sub- 
ject 

[1]  It  Is  conceded  by  appellant  that  the 
courts  are  reluctant  to  disturb  values  fixed  by 
taxing  authorities,  and  that  there  is  a  pre- 
sumption that  the  values  so  fixed  are  equi- 
table, and  that  a  complaining  owner  has  tSie 
burden  of  overcoming  such  presumption,  and 
to  establish  the  injustice  or  inequity  of  the 
assessment  We  have  so  held.  Benson  v.  he 
Claire,  185  Iowa,  506-508, 170  N.  W.  747;  Frost 
V.  Board  of  Review,  114  Iowa,  103,  86  N.  W. 
213;  First  J^atlonal  Bank  v.  City  Council,  136 
Iowa,  2a3-208,  112  N.  W.  828;  King  v.  Park- 
er, 73  Iowa,  757,  34  N.  W.  461^  Appellants 
also  state  the  rule  in  such  cases,  quoting  from 
People  ex  rel.  St  Louis  Electric  Bridge  Co., 
125  N.  W.  280  (as  appellant  cites  it;  we  as- 
sume People  ex  rel.  v.  St  Louis  Electric 
Bridge  Co.,  290  111.  307,  125  N.  E.  280,  is 
meant),  that  "the  board  was  required  to  ex- 
ercise its  Judgment  in  the  matter,  and  a  mere 
difference  in  Judgment  will  not  authorize  a 
court  to  set  aside  an  assessment"  But  "there 
was  not  only  an  entire  atmence  of  proof  to 
sustain  the  assessment  but  the  evidence 
shows  an  overvaluation  so  excessive  as  to  re- 
quire the  conclusion  that  it  did  not  arise  from 
an  error  in  the  exercise  of  honest  Judgment 
but  was  arbitrarily  and  intentionally  made, 
and  from  such  an  assessment  the  courts  will 
give  relief,"  and  further,  that  courts  will  not 
give  relief  against  an  assessment  on  account 
of  mere  difTerence  of  opinion,  but  where  it  is 
manifest  that  the  assessment  is  grossly  ex- 
cessive, and  is  a  result  of  the  exercise  of  the 
will,  but  not  the  Judgment,  relief  will  t>e 
granted.  In  the  case  cited  the  Judgment  was 
held  to  be  excessive  where  a  commission  of 
engineers  appraised  a  bridge  and  fixed  its 
value  at  $2,600,000.  Thirty  per  cent  of  the 
bridge  was  in  Illinois,  and  the  taxing  au- 
thorities fixed  the  value  of  that  part  of  the 
bridge  at  more  than  a  million  and  a  half,  or 
nearly  double  what  the  30  per  cent  of  the 
entire  value  was.  Appellant  also  dtes  Iowa 
Central  Ry.  v.   Board,  176  Iowa,  131,  167 
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N.  W.  731.  In  that  case  the  court  said  It 
was  shown  in  the  record  that  neither  the 
assessor  or  the  board  of  review  knew  any- 
thing of  the  valne  of  such  property,  and  that 
it  was  necessaT7  to  take  into  consideration 
the  facta  and  data  in  tables  submitted  by  the 
railway.  It  is  contended  by  appellant  that  in 
the  instant  case  the  valuation  was  a  mere 
guess  by  the  assessor  and  the  district  court, 
and  that  the  record  presents  such  a  glaring 
error  of  Judgment,  and  shows  such  an  in- 
equality, that  a  reduction  to  the  amount  con- 
tended for  by  appellant  is  demanded.  We 
Shall  see  In  a  moment  that  from  the  evidence, 
.unlike  the  Iowa  Central  Ry.  Case,  the  an- 
thorlties  did  know  about  such  matters,  and, 
as  said  in  the  Benson  Case  supra,  that  no 
great  inequality  has  been  shown,  and  there  is 
nothing  to  indicate  that  the  taxing  authori- 
ties did  not  proceed  according  to  their  best 
Judgment  in  flxing  the  value.  In  short,  there 
is  a  conflict  in  the  evidence,  and  the  finding 
of  the  district  court  has  substantial  support 
in  the  evidence.  The  argument  of  appellant 
is  based  on  the  assumption  that  the  original 
cost  of  the  bridge  Is  conclusive  as  a  basis  for 
the  assessment,  and  that  there  is  no  evidence 
in  the  record  to  the  contrary.  But  we  shall 
see  from  the  evidence  that  the  court  could 
have  found  the  value  substantially  as  fixed 
by  It  It  is  difficult  sometimes  to  at  the  value 
with  exactness.  There  are  comparatively  few 
bridges  of  this  character,  and  their  values 
are  not  of  as  frequent  discussion  or  consid- 
eration as  lands,  horses,  and  the  like. 

1.  Appellant  summarizes  some  of  the  facts 
which  it  claims  are  not  In  controversy,  sub- 
stantially as  follows:  The  bridge  company  is 
incorporated  with  outstanding  stock  amount- 
ing to  $943,763,  and  the  property  owned  by 
It  is  the  bridge  in  controversy.  It  is  of  stone 
and  steel,  and  was  built  In  1888  at  a  cost,  in- 
cluding approaches  and  one  mile  of  track  on 
the  Iowa  side,  of  $1,022,355.28.  From  the 
time  the  bridge  was  opened  for  traffic  until 
1907  the  revenue  consisted  of  tolls,  and  va- 
ried, depending  upon  the  amount  of  traffic, 
but  in  one  year  during  that  period  the  tolls 
amounted  to  $230,000.  In  1907  the  bridge 
company  leased  the  bridge  to  the  Burlington 
Railway,  and  in  1910  a  lease  was  made  to  the 
Omaha  Railway,  and  appellant  contends  that 
since  that  time  these  railroads  have  been  the 
only  users  of  the  bridge,  and  the  only  revenue 
was  the  rental  under  the  leasea,  which  was 
an  8  per  cent  return  upon  the  original  invest- 
ment or  approximately  $81,000  per  annum,  of 
which  amount  the  Omaha  Railroad  pays  ap- 
proximately five-eighths,  and  the  Burlington 
company  about  three-eighths,  of  said  rentals. 
Mr.  Gray,  who  fixed  the  valuation  of  this 
property  January  1,  1919,  has  been  the  as- 
sessor for  fourteen  years,  and  first  started  to 
assess  this  bridge  property  In  1909,  when 
the  assessment  was  fixed  at  an  amount  some- 
wliat  lower  than  in  tbia  caae.  About  one  mile 


of  track  leading  to  the  loWa  approadi  of  Oie 
bridge  has  been  assessed  by  the  state  execa- 
tive  council  as  railroad  property  at  about 
$60,000.  We  do  not  understand  that  this  last 
amount  was  included  in  the  assessment  fixed 
by  the  trial  court,  or  that  appellee  claims  tliat 
it  should  not  be  deducted.  Ooing  back  a  mo- 
ment to  the  cost  of  the  bridge.  It  Is  conceded 
that  there  la  a  variance.  The  bookkeeper  for 
the  Northwestern  Railway  System  and  tbe 
bridge  company  says  the  variance  between  his 
books  and  the  engineers'  records  varies  be- 
cause the  cost  and  improvement  of  some  part 
of  the  approaches  was  charged  as  operating 
expenses,  while  tbe  engineers'  department 
charged  tt  aa  original  cost 

Appellant  says  in  argument  that  the  ques- 
tions in  dispute,  and  over  which  there  is  some 
controversy  in  the  record,  are  in  rexard  to 
the  value  of  the  bridge  property,  and  whether 
tbe  assessment  appealed  fpom  was  equitable 
and  in  proportion  to  tbe  value  placed  upon 
other  property  in  the  district  Appellant  tboa 
concedes,  it  seems  to  us,  that  there  is  a  con- 
flict in  the  evidence.  Without  going  Into  too 
much  detail,  v/e  shall  set  out  some  of  the  evi- 
dence, or  enough  to  show  a  conflict  Mr. 
Gray,  the  assessor,  testifying  for  appellant 
says  that  he  considered  ^60,000  as  the  fall 
value  of  the  bridge  property  in  Iowa;  would 
not  say  that  be  ever  took  the  full  value;  fluc- 
tuations in  real  estate  make  assessed  values 
look  unequal;  property  sells  for  more  than  it 
is  worth  sometimes;  assessments  are  not 
made  in  any  district  for  the  true  value  or  the 
selling  price;  made  a  personal  investigation 
of  this  bridge  property  viewing  It  personally 
on  a  great  many  days;  thinks  he  has  a  bet- 
ter idea  as  to  the  value  of  such  property  than 
any  one,  excepting  a  civil  engineer;  used  a 
record  he  had  from  the  officers  of  ttie  com- 
pany as  a  part  basis  for  his  values;  daring 
all  the  years  has  made  an  effort  to  fix  the  ac- 
tual value  of  this  property,  as  compared  with 
other  property,  and  made  frequent  investi- 
gations  regarding  It;  representatives  of  tbe 
company  assisted  him  at  different  times  and 
he  took  their  figures  and  statements  into  con- 
sideration; Imew  tbe  cost  of  the  bridge  and 
considered  that  Uke  everything  else;  fi±ed 
tbe  value  in  proportion  to  other  real  estate  in 
the  district  to  the  best  of  his  Icnowiedge; 
made  this  assessment  according  to  tbe  infor- 
mation he  could  obtain;  during  the  years  be 
has  been  assessor  has  made  it  a  point  to  as- 
certain the  value  of  all  kinds  of  property ; 
luiew  that  in  prior  years  tbe  bridge  revedue 
was  derived  from  tolls,  and  that  one  year  It 
was  $230,000;  the  bridge  property  was  not 
then  worth  that  exorbitant  return;  the  toll 
rentals  fluctuated  some;  when  the  assess- 
ment in  question  was  made,  he  had  been  told 
that  tbe  revenue  was  a  rental  revenue  from 
the  railroads  of  about  $81,000  per  year ;  wben 
a  thing  la  in  its  Infancy,  and  the  city  and 
Boiroundings  are  apaiaeis  settled,  would  oon- 
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sider  tbe  Tahie  less  tban  when  it  builds  up; 
as  a  dty  grows  the  farms  are  occupied,  and 
naturally  the  trade  that  would  go  over  the 
bridge  or  cone  to  the  bridge  would  make  it 
more  valuable;  during  the  years  up  to  1919 
there  has  been  constant  Increase  In  the  pop- 
ulation of  Sioux  City  and  of  the  territory  trib- 
utary thereto;  the  tonage  carried  across  this 
bridge  from  year  to  year  up  to  1919  has  been 
constantly  increasing.  This  witness,  called 
on  behalf  of  appellee,  after  appellant  had  in- 
troduced its  other  witnesses,  says  that  he  did 
not  Include  in  the  assessment  in  question  the 
track  assessed  by  the  executive  council ;  lived 
in  Sioux  City  30  years,  during  which  time 
he  has  been  engaged  in  the  real  estate  and 
loan  business,  and  has  bad  occasion  to  ex- 
amine, investigate,  and  study  the  values  of 
property  in  Sioux  City,  both  In  his  private 
business  and  as  assessor;  has  talked  with  Mr. 
Polleys,  tax  commissioner  of  the  Omaha  Rail- 
way, in  connection  with  bridge  assessments; 
Is  acquainted  with  his  method  of  fixing  valu- 
ations, and  has  claimed  to  him  that  his 
method  might  be  all  right,  but  that  it  was 
unjust  as  to  the  result  obtained  many  times; 
many  deeds  recorded  show  a  consideration 
tar  in  excess  of  the  actual  oonsideration 
paid,  especially  in  former  years;  this  is  so 
to  a  less  extent  since  the  stamp  act;  bas- 
ing his  opinion  upon  actual  knowledge  of 
the  true  value  of  property  in  Sioux  City,  says 
the  ratio  of  53  per  cent  fixed  by  Mr.  Polleys 
is  not  correct;  at  the  time  of  this  assessment 
the  assessed  value  was  not  at  any  time  as 
low  as  63  per  cent,  of  the  true  value;  says 
it  was  his  effort  to  assess  all  real  property  at 
its  actual  value,  and  considered  that  his  val- 
ues were  the  fair  and  reasonable  values  of 
all  property  at  the  time,  and  that  he  based  a 
value  in  exactly  the  same  way  upon  this 
bridge  property.  He  then  gives  the  total  as- 
sessed value  of  property  in  Sioux  City  in  1907 
and  in  1919,  showing  an  increase.  He  says 
be  increased  the  valuation  of  the  bridge  in 
1919  over  what  it  was  in  1907 ;  the  value  of 
real  estate  from  1907  to  1919  increased  120 
per  cent.,  while  he  increased  the  value  of  the 
bridge  property  only  about  40  per  cent.;  has 
investigated  the  proportion  and  amount  of 
transportation  over  the  bridge  as  between  the 
two  railroads  using  it,  and  thinks  that  the 
tonnage,  passenger  traflSc,  etc.,  carried  by  the 
Omaha  Road  would  be  80  to  85  per  cent  of 
the  total,  and  the  Burlington  about  15  to  20 
per  cent  He  refers  to  a  report  of  the  presi- 
dent and  secretary  of  the  bridge  company  In 
1909,  which  shows,  under  the  caption  for  gen- 
eral expenditures  and  recapitulation,  total  en- 
tire line,  $945,800,  and  the  Iowa  proportion, 
$424,147,  and  so  on.  Witness  says  he  used 
every  means  at  his  disposal  to  ascertain  the 
correct  value  of  the  prqperty,  and  made  the 
assessment  carefully  and  in  proportion  to  the 
value  placed  on  other  real  property  within  his 
district;  did  not  necessarily  stop  at  the  cost  of 


constructing  the  bridge;  knew  what  rentals 
were;  does  not  know  what  the  tolls  were; 
knows  the  bridge  company  does  not  get  tha 
tolls.  In  the  earlier  years,  when  he  assessed 
the  property  at  less  than  the  present  assess- 
ment, it  was  his  first  work  in  assessing,  and 
knew  less  of  values  than  since  and  after  in- 
vestigation; considers  that,  when  a  commu- 
nity grows,  a  railway  company  doing  busi- 
ness, or  any  company  that  has  to  do  with  the 
development  of  the  community,  reaps  a  bene- 
fit by  increase  of  its  business,  equally  with 
the  general  increase;  prosperity  with  one 
means  prosperity  with  the  other;  and,  even 
though  it  is  the  same  structure,  without  ad- 
ditional expenditure  it  is  of  more  value  if  it 
has  a  larger  earning  capacity.  Witness  says 
in  effect  and  in  substance  that,  the  lease  be- 
ing substantially  between  themselves,  he  does 
not  consider  as  binding  any  agreement  they 
might  make  with  other  roads  or  among  them- 
selves; that  Is,  those  wbo  own  and  control 
the  property  and  the  Interlocking  companies. 
He  says  he  knows  that  the  railroads  are  stiU 
diarging  toll  for  the  transportation  of  freight 
and  passengers  across  this  bridge. 

Plaintiff's  engineer,  Mr.  Darrow,  describes 
the  bridge,  and  says  It  would  be  more  valu- 
able if  It  was  caimble  of  taking  care  of  mod- 
em equipment  and  heavier  traffic;  that,  if 
constructed  according  to  present  day  Ideas, 
it  would  be  more  valuable  than  the  present 
bridge  ever  ^as.  Cost  of  steel  and  materials 
has  increased  since  this  bridge  was  built, 
but  modem  processes  would  probably  make 
the  increased  cost  of  the  construction  of  a 
bridge  of  this  kind  now  about  25  per  cent 
over  vt^hat  it  cost  when  first  erected. 

Mr.  Gregg,  the  general  bookkeeper  for  the 
Northwestern  Railway  and  the  appellant, 
says  the  revenue  from  the  bridge  property 
was  a  great  deal  more  prior  to  the  making  of 
the  leases;  the  Northwestern  Railway  owns 
one  half  the  stock  of  the  bridge  company,  and 
the  Omaha  railroad  the  other  half;  does  not 
know  whether  the  book  records  as  to  original 
costs  are  correct;  has  no  reason  to  believe 
otherwise;  the  only  income  received  from 
the  bridge  is  the  rental  under  the  leases; 
there  is  nothing  to  prevent  it  receiving  more  if 
other  companies  should  use  the  bridge;  the 
revenue  from  tolls  was  $230,000  one  year, 
which  was  high  mark,  and  the  lowest  was 
$108,000  per  annum. 

Mr.  Polleys  lives  In  Chicago,  and  is  tax 
commissioner  for  the  Northwestern  Railway 
and  the  Omaha  Company;  witness  has  also 
bad  charge  of  the  tax  matters  for  the  Sioux 
City  Bridge  Company,  as  one  of  the  subsid- 
iaries of  the  Northwestern  since  1916;  made 
a  tabulation  of  the  true  value  as  compared 
to  the  assessed  value  of  property  in  the  tax- 
ing district  of  Sioux  City  before  and  after 
January  1,  1919,  that  date  being  the  cen- 
ter; says  opinion  evidence  may  always  be 
resorted  to,  and  there  are  other  methods  for 
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determlnlns  values,  bat  thinks  tbe  metbod 
used  by  blm  and  otber  tax  commissioners, 
called  the  assessment  ratio,  is  tbe  better; 
this  method  consists  in  gathering  transfers 
from  recorded  instmments,  usually  confined 
to  real  estate  deeds;  all  deeds  are  not  includ- 
ed; a  large  proportion  of  the  deeds  are  dol- 
lar deeds,  but  tbe  consideration  is  indicated 
by  the  stamps  aflSsed,  plus  the  amount  of 
stated  incumbrance;  in  malciug  up  these 
tables  and  estimates,  he  tool;  the  considera- 
tion named  in  the  transfers  and  the  amount 
of  stamps  attached  in  fixing  the  valuation; 
If  the  value  thus  arrived  at  loolcs  unreason- 
able when  posted  against  the  assessment,  they 
strtlie  it  out.  The  statements  give  the  num- 
I>er  of  transfers,  tbe  consideration,  and  so  on, 
and  be  considers  that  the  statement  of  the 
assessor  that  the  ratio  of  value  fixed  for  as- 
sessment against  personal  property  is  the 
same  as  against  real  estate.  He  figures  that 
the  ratio  of  all  property  in  tbe  district,  real 
and  personal,  excluding  money,  would  be 
practically  63  per  cent  of  its  true  value.  Ue 
then  says:  Now  assume  that  tbe  true  value  of 
the  bridge  property  In  question,  properly  as- 
sessed in  the  taxing  district  of  Sioux  City,  Is 
26  per  cent,  of  $1,022,000  (the  original  cost  of 
the  Sioux  City  bridge),  or  $265,700;  deduct 
from  this  the  one  mile  of  track  assessed  by 
the  executive  council,  $60,000  leaves  $205,700 
as  the  true  value  of  the  bridge  property  in 
Iowa;  applying  the  ratio  of  58  per  cent,  to 
this  amount  would  leave  the  taxable  value  of 
the  bridge  property  in  Iowa  at  approximately 
$109,000,  instead  of  $360,000,  the  amount  fixed 
by  the  assessor.  One-fourth  of  this  would 
make  the  assessment,  as  contended  for  by  ap- 
jpcllant/  $27,250,  instead  of  the  amount  fixed 
by  the  trial  court,  $82,500. 

[2]  Mr.  Barlow,  living  in  St  Paul,  chief  en- 
gineer of  the  Omaha  Railway  Company  says 
he  is  familiar  with  this  bridge,  and  knows 
the  cost  of  it,  including  approaches  and  one 
mile  of  track,  was  $1,022,.S5Q.28.  In  1918  tbe 
value  of  that  portion  of  tbe  bridge  and  ap- 
proach in  Nebraska  was  fixed  for  assessment 
purposes  at  $700,000.  In  his  opinion  there 
has  been  no  Increase  in  the  value  of  this 
bridge.  There  is  no  other  bridge  across  the 
river  used  for  railway  purposes  now  between 
tbe  bridge  at  Blair,  80  miles  south,  and  the 
bridge  at  Chamberlin,  S.  D.  One  of  appel- 
lant's witnesses  states  that  because  the 
bridge  is  old,  the  present  steel  part  of  the 
bridge  is  practically  scrapping  value  only. 
But  it  produces  an  income  of  $81,000  per 
year  or  more.  Tbe  assessment  finally  fixed  by 
tbe  trial  court  $82,500,  Just  about  equals  tbe 
income.  It  may  be  we  have  gone  too  much 
into  detail.  There  may  be  other  circumstan- 
ces not  mentioned.  Without  attempting  to 
point  out  the  conflict  between  the  different 
witnesses,  it  is  enough  to  say  that  a  reading 
of  the  testimony  shows  that  there  is  a  con- 


flict. We'say  this  because  of  apiwllantfs  con- 
tention that  there  is  no  dispute  in  tbe  evi- 
dence. The  case  is  triable  de  novo  and  is  so 
considered.  Without  further  discussion,  we 
are  of  opinion  that  appellant  has  not  met 
and  overcome  the  burden,  and  has  not  sus- 
tained tbe  two  propositions  relied  upon  by  it 
as  to  tbe  value  of  the  property  or  that  the 
assessment  was  inequitable. 
Affirmed. 

EVANS,   0.  J.,   and   WKATEB  and  DB 
GRAFF,  JJ..  concur. 


T.   C.   BOTTOM   PRODUCE   CO.  ».  ACIME 
^  HAY  &  MILL-FEED  CO. 

(No.  34155.) 

(Snpreme  Court  of  Iowa.    Oct  25,  1921.) 

Sale*  <^=>89— Telegram,  letter,  and  conversa- 
tion   held   to   constitute   contract   to   accept 
damaged  goods  at  certain  price. 
A  telegram,  letter,  and  telephone  conver- 
sation held  to  constitute  an  agreement  on  Uie 
part  of  plaintiffa  to  reduce  tbe  price  of  a  ear- 
load  of  apples  by  reason  of  tbeir  damaged  con- 
dition and  quality,  and  on  tbe  part  of  defend- 
ants to  accept  delivery  at  aucb  reduced  price, 
and  verdict  was  properly  directed  in  favor  of 
plaintiff  in  an  action  to  recover  an  alleged  bal- 
ance due. 

Appeal    from    District   Court,    Woodbury 
County ;   Geo.  Jepson,  Judge. 
"Not  to  be  officially  reported." 

Action  at  law  to  recover  a  balance  alleged 
to  b»  due  plaintiff,  on  shipment  of  a  car  of 
apples  to  the  defendant  At  the  close  of  all 
the  evidence  the  trial  court  sustained  plain- 
tilTs  motion  for  a  directed  verdict  and 
Judgment  was  rendered  against  defendant 
for  $164.39,  with  interest  and  costs.  De- 
fendant appeals.   Affirmed. 

O.  E.  Martin,  at  Sioux  City,  for  appellant 
Walter  ft  Loepp,  of  Sioux  City,  for  appti- 
lee. 

PRESTON,  J.  The  car  of  apples,  consist- 
ing of  786  boxes,  was  shipped  to  defendant 
at  $2.55  per  box,  subject  to  inspection  On 
arrival.  When  the  car  arrived,  some  of 
them  near  the  door  were  frozen,  and  de- 
fendant claimed  that  the  car  did  not  contain 
the  per  cent,  of  a  certain  kind  of  apples  or- 
dered. There  was  some  correspondence  be- 
t%veen  tbe  parties  by  wire  and  letter,  and  a 
long  distance  telephone  conversation,  and 
thereafter  a  letter  in  confirmation  of  prior 
correspondence  and  the  phone  conversation. 
The  trial  court  held  that  the  correspondence 
constituted  a  contract  for  the  adjustment  of 
the  difference  between  tbe  parties  in  regard 
to  tbe  car,  at  $2.25  per  box,  after  inspection 
by  defendant.    Tbe  amount  of  the  verdict 
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wag  computed  on  that  basis,  and  credit  giv- 
en defendant  for  payments  made  by  It 
Plaintiff  is  doing  business  at  Kansas  City, 
but  tbe  apples  were  shipped  from  Washing- 
ton. The  defendant  bad  been  In  business  for 
a  good  nrany  years,  and  had  experience  In 
matters  of  this  kind.  The  car  arrived  In 
Sioux  City  November  15,  1919,  and  on  that 
date  defendant  wired  plaintiff  that  more 
than  half  the  boxes  In  the  doorway  showed 
frozen  apples,  and  asking  the  prlvlleg«  of 
getting  the  car  on  the  wagon  track  so  that 
adequate  examination  could  be  made.  The 
same  day  plaintiff  wired  the  railroad  agent 
to  deliver  the  car  of  apples  to  defendant 
without  bill  of  lading,  and  wired  defendant 
that  it  had  sent  tbe  telegram  to  the  rail- 
road, and  directed  defendant  to  unload  the 
apples  and  set  aside  all  frozen  and  broken 
boxes,  and  plaintiff  would  adjust  later.  No- 
vember 17th,  defendant,  by  letter,  acknowl- 
edged receipt  of  the  plalntlff'ik  telegram,  and 
stated  that  defendant  bad  ordered  tbe  rail- 
road company  to  bring  the  car  to  the  team 
track  immediately  upon  receipt  of  the  wire; 
that  the  car  had  not  been  yet  placed  that 
rooming,  but  as  soon  as  tbe  car  was  placed 
they  would  make  a  careful  examination,  and 
If  the  stuff  Is  all  right  and  not  badly  froz- 
en, excepting  at  the  door,  everything  will  be 
O.  K.  November  18th,  three  days  after  the 
car  arrived,  and  after  defendant  had  made 
the  second  examination  of  the  apples,  de- 
fendant wired  plaintiff  In  substance  that 
tbe  apples  were  not  as  they  were  to  be  ship- 
ped, And  that  the  car  was  to  run  80  per  cent. 
fancy,  etc.,  and  that  defendant  could  not 
use  the  car  at  over  $2.25  per  box.  Thereup- 
on and  tbe  same  day,  plaintiff,  by  its  pres- 
ident BottonJ,  called  up  defendant's  manager 
Bnrgeson,  by  long  distance  phone.  Burge- 
Bon  testifies  that  In  that  conversation  he  dis- 
cussed with  Bottom  the  quality  of  the  ap- 
ples. 

"I  told  blm  In  substance  Just  exactly  what 
my  wire  stated  to  blm,  and  told  him  I  couldn't 
nse  tbe  apples  at  over  $2.25  a  box.  He  said 
that  would  show  them  a  loss,  and  also  stated 
that  he  had  every  confidence  in  as,  that  we  were 
not  tryinjr  to  take  advantage  of  him;  that 
tbe  apples  had  not  all  been  removed,  and  that 
if  the  fruit  would  run  as  good,  or  no  worse 
than  what  I  could  examine  here  at  the  door- 
way, of  the  car,  we 'would  pay  $2.25  a  box  for 
the  apples,  and  he  said,  'All  right,  go  ahead 
and  unload  tbe  car.' " 

Cotmsel  for  appellant  argue  that  under 
the  correspondence  there  was  to  be  a  con- 
tinuing Inspection  untU  the  apples  were  all 
nnloaded,  or  sold  out  of  the  car,  but  Burge- 
son  testifies  that  It  was  not  to  be  a  continu- 
ing Inspection.  Bottom  knew  nothing  about 
tbe  condition  of  the  apples  as  to  their  being 
frozen,  etc.,  and  relied  on  defendant's  Inspec- 
tion. On  the  same  day,  and  after  the  tele- 
phone conversation,  plaintiff  wrote  defend- 
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ant,  referring  to  the  conversation,  and  stat- 
ed that  they  would  allow  the  itO  cents  per 
box  reduction  as  per  defendant's  request, 
also  stating  that  plaintiff  would  protect  de- 
fendant on  any  damage  which  defendant 
bad  by  reason  of  frost  or  broken  boxes,  but 
tbat  it  was  understood  that  defendant 
would  get  the  railroad  agenfs  notation  on 
the  expense  bill,  showing  the  number  of 
boxes  so  damaged,  and  stating  further  that 
plaintiff  wanted  nothing  but  what  was  fair, 
and  tbat  idalntur  had  no  reason  to  believe 
defendant  wanted  anything  else,  and,  fur- 
ther, that  while  the  car  made  plaintiff  a 
loss  they  believed  defendant's  statement  to 
be  correct,  and  they  were  accepting  it  with- 
out any  111  feeling.  This  letter  was  receiv- 
ed by  defendant  about  November  19tb  or 
20th,  and  on  the  20th  defendant  wrote  plain- 
tiff In  answer  that  defendant  wished,  to  ex- 
press Its  appreciation  of  plaintiff's'  confi- 
dence In  defendant  in  delivering  the  car  with- 
out taking  up  the  draft;  that  defendant 
was  sorry  to  report  that  the  apples  were 
not  running  as  good  as  they  showed  on  the 
first  Inspection,  and  that  defendant  was  hav- 
ing diflSculty  in  selling  them  on  the  basis  of 
reduced  price;  that  defendant  expected  tbe 
car  would  run  80  to  85  per  cent  fancy,  and 
that  some  of  the  apples  were  small;  that 
defendant  hoped  to  be  able  to  get  out  of  this 
without  loss.  On  tbe  22d,  in  answer  to  the 
last  letter,  plaintiff  wrote  defendant  that  It 
was  sorry  that  the  car  of  apples  was  hot  en- 
tirely satisfactory,  and  expressed  its  hope 
that  they  would  turn  out  all  right,  etc.  We 
have  given  the  substance  of  the  different 
communications.  It  appears  then,  without 
dispute,  that  the  apples  were  damaged  to 
some  extent;  that  defendant  requested 
plaintiff  to  make  a  reduction  to  $2.25  a  box ; 
that  this  proposition  was  accepted  by  plain- 
tiff. Defendant  knew  that  the  apples  were 
not  quite  up  to  the  quality  It  bargained  for, 
and  this  was  known  and  discussed  prior  to 
the  final  offer  and  acceptance.  No  witness 
for  defendant  testifies  that  tbe  apples  were 
of  a  different  quality,  or  that  they  were 
more  badly  frozen  when  the  car  was  finally 
unloaded,  or  that  they  were  in  any  different 
condition  then  than  they  were  on  the  second 
Inspection  by  defendant,  about  November 
18th,  nor  do  we  understand  tbat  the  railroad 
agent  made  any  notatlcm  on  the  expense  bill 
as  requested  by  plaintiff.  Mr.  Bottom  tes- 
tifies that  in  the  telephone  conversation 
Bnrgeson  stated  that  he  had  made  a  very 
thorough  inspection,  and  found  the  fruit 
}u8t  as  he  had. wired,  and  that  defendant 
finally  agreed  to  allow  him  a  reduction  on 
the  entire  car  of  80  coit*  per  box,  and  that 
on  the  day  of  tbe  conv^satlon  over  the 
phone,  he  wrote  defendant,  cmfirmlng  the 
conversation  and  agreemenl^  As  we  under- 
stand the  record,  a  further  credit  waa  al- 
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lowed  defendant  of  $17.50  and  some  broken 
boxes,  and  for  some  frozen  apples,  and  one 
empty  box.  Tbougta  It  appears  that  defend- 
ant feared  they  would  not  get  out  entirely 
whole,  at  the  reduced  price,  and  may  not 
have  been  entirely  satisfied  with  the  contract 
It  had  made,  we  are  satisfied  that  the  record 
shows  without  dispute  that  the  parties 
agreed  that  plaintiff  would  accept,  and  that 
defendant  would  pay,  for  the  car  of  apples 
at  the  rate  of  $2.25  per  box.  This  being  so, 
the  trial  court  properly  directed  a  verdict 
for  plaintiff  at  that  price.  If  there  Is  any 
dispute  at  all  in  the  record,  it  Is  as  to  the 
telephone  conversation,  but  e\&a  this  is 
slight,  and  refers  more  to  the  manner  of  the 
parties  jwrtidpatlng  therein  in  expressing 
themselves;  As  to  the  essential  facts,  there 
Is  no  dispute,  and  the  telephone  conversa- 
tion Is.  in  harmony  with  the  corresp<mdence. 
The  judgment  is  afllrmed. 

EVANS,   O.   J.,    and    WEAVER   and   DB 
GRAFF,  JJrt  concur. 


ANDERSON  v.  RUBENSTEIN.    (No.  3388r.) 

(Supreme  Court  of  Iowa.    Oct.  25,  1921.) 

Appeal  and  error  iS=>l009(3) — Decree  of  trial 
court  on  controversy  of  faot  not  disturbed. 
In  a  suit  to  foreclose  a  mechanic's  lien, 
where  the  controversy  was  one  of  fact,  and  de- 
pended largely  on  the  credibility  of  the  par- 
ties and  their  witnesses,  and  the  evidence  wait 
conflicting,  the  decree  of  the  trial  court  will 
not  be  disturbed. 

Appeal  from  District  Court,  Polk  Oounty; 
Lawrence  De  Graff,  Judge. 

Action  in  equity  to  foreclose  mechanic's 
lien.  Decree  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Nourse  &  Nourse,  of  Des  Moines,  for  appel- 
lant. 

Guy  A.  Miller  and  Fred  A.  UttMback,  both 
of  Des  Moines,  for  appellee. 

PER  CURIAM.  Under  date  of  June  26, 
1918,  the  parties  entered  into  a  written  agree- 
ment by  which- the  plaintiff  undertook  to  fur^ 
nish  the  necessary  labor  and  material  for  the 
construction  of  a  building  In  the  city  of  Des 
Moines.  The  agreed  price  for  such  construc- 
tion to  be  done  according  to  furnished  plan 
and  specifications  was  $10,7(X).  During  the 
progress  of  the  work  numerous  changes  were 
made  In  the  plans,  and  extra  work  and  ma- 
terials furnished  at  the  direction  or  request 
of  the  defendant,  who  acted  as  bis  own  archi- 
tect. Plaintiff  having,  as  he  claims,  completr 
ed  the  Job  In  accordance  with  the  original 


contract  and  the  changes  ther^n,  demanded 
payment  of  the  agreed  price  plus  the  alleged 
cost  of  the  extra  work,  Increased  by  a  com- 
mission or  margin  of  10  per  cent.,  which  he 
alleges  was  the  oral  agreement  under  which 
the  extra  material  and  extra  work  were  fur- 
nished. The  parties  being  unable  to  agree, 
plaintiff  filed  a  mechanic's  lien  upon  the 
property,  and  later  began  this  action  for  its 
foreclosure. 

The  defendant  denies  these  claims,  denies 
that  the  work  was  dcme  according  to  con- 
tract, and  denies  the  alleged  amount  and  cost 
of  the  extras  furnished  by  the  plaintiff.  He 
furthw  alleges  In  substance  that  the  parties 
entered  into  an  agreement  to  arbitrate  their 
differences  and  that,  such  arbitration  b^ng 
had,  it  was  found  that  defendant  was  in- 
debted to  plaintiff  in  the  sum  of  $950,  and, 
while  protesting  he  is  not  so  Indebted  to 
plaintiff,  be  offers  and  tenders 'payment  of 
said  sum  so  alleged  to  have  been  found 
against  him. 

Replying  to  this  answer,  plaintiff  admits 
that  an  arbitration  was  agreed  upon,  bat  de- 
nies that  it  was  ever  carried  Into  effect  Of 
the  attempt  to  arbitrate  it  is  quite  clear  from 
the  record  that  it  was  abandoned  without  ev- 
er reaching  a  trial  or  award,  although  certain 
witnesses  who  were  proposed  as  arbitrators, 
after  a  somewhat  cursory  examination  of  the 
work  made  estimates  thereof  and  testified  as 
witnesses  on  the  trial.  There  was  a  radical 
conflict  in  the  evidence,  and  the  Items  in  con- 
troversy are  altogether  too  numerous  to  per- 
mit us  to  discuss  them  in  detail.  The  plain- 
tiff's bill  of  particulars  and  his  testimony  as 
a  witness  tends  to  show  that  the  cost  of  ex- 
tras was  $4,188.48,  to  which  svun  he  adds  his 
alleged  margin  of  10  per  cent.,  and  deducts 
admitted  payments  and  credits,  leaving  the 
net  amount  of  $3,222.60,  for  which  be  de- 
mands a  recovery. 

Aja  a  witness  defendant  denies  that  he 
agreed  to  pay  plaintiff  a  margin  of  10  per 
cent,  on  the  cost  of  the  extras,  but  the  pre- 
ponderance of  the  testimony  seems  to  be 
against  him  on  that  question.  He  also  claims 
that  certain  parts  of  the  work  done  by  plain- 
tiff were  defective  and  not  according  to  the 
agreement.  The  proposed  arbitrators,  or 
some  of  them,  as  witnesses,  estimated  the 
valne  and  cost  of  the  extra  work  at  a  figure 
considerably  less  than  is  Indicated  by  the 
plaintiff  and  other  witnesses ;  but  their  cross- 
examinations  developed  that  in  making  their 
estimate  they  had  left  out  of  consideration 
many  Items  which  on  plaintiff's  theory  would 
detract  from  the  weight  of  their  evidence. 
The  trial  court  found  from  the  evidence  that 
the  balance  of  indebtedness  due  plaintiff 
from  defendant  was  $1,870.26  and  entered  de- 
cree foredoslng  the  lien  for  that  Bom. 

As  will  be  seen,  the  controversy  is  reduced 
to  one  of  fact    It  is  a  case  in  which  the  tlp- 
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ping  of  the  scale  depends  very  largely  npon 
the  credibility  of  the  parUes  and  their  wit- 
nesses, a  situation  where  we  are  inclined  to 
place  much  reliance  upon  the  action  of  the 
trial  court,  which  had  the  advantage  of  see- 
ing and  hearing  all  the  parties  concerned. 
We  see  no  reason  for  Interfering  with  the 
decree  appealed  from,  and  It  is  aflBrmed. 

EVANS,  C.  J.,  and  WEAVER,  PEESTON, 
and  ARTHUR,  JJ.,  concur. 
DB  GRAFF,  J,  taldng  no  part 


POTIER  V.  WINIFRED  COAL  CO. 
(No.  33687.) 

(Sivreme  Conrt  of  Iowa.    Oct  18,  1921.) 

1.  Appeal  and  error  <3=>t 064(4)— Transposition 
of  term*  In  an  Inapplicable  Instruotion  ren- 
dering K  a  nullity  is  harmless. 

InadTeitent  transposition  of  "employer"  for 
"employ^"  in  an  instraction  plainly  discovera- 
ble by  the  jury,  that  reduces  the  instruction  to 
a  nullity,  and  which  if  in  proper'  form  might 
have  properly  been  omitted,  being  without  sup- 
port under  the  issoea  and  evidence,  is  not  prej- 
udicial. 

2.  Master  and  servant  ®=3296(3)— Instraction 
held  not  to  recognize  contributory  negligenoa 
as  a  qualified  or  partial  defense. 

An  instruction  that  contributory  negligence, 
if  any,  on  the  part  of  the  employ^,  that  is, 
negligence  on  the  part  of  the  employ^  that  com- 
bined with  negligence  on  the  part  of  the  em- 
ployer to  cause  the  injury,  would  be  no  defense, 
bnt  if  the  employe's  injury,  if  any,  was  caused 
wholly  by  bis  negligence,  or  his  failure  to  ex- 
ercise reasonable  core,  and  if  the  employer  was 
not  guilty  of  any  negligence  that  was  the  prox- 
imate cause  of  the  injury,  the  employ^  cannot 
recover,  does  not  recognize  contributory  neg- 
ligence as  a  qualified  or  partial  defense. 

3.  Appeal  and  error  <8=»  1 068  (4)— Verdict  for 
defendant  cures  error  In  Instructions  on  miti- 
gation of  damages  for  contributory  negllgenoe. 

Where  a  verdict  is  for  defendant  any  possi- 
ble error  from  instructions  relating  to  mitiga- 
tion of  damages  for  contributory  negligence  Is 
cured  by  the  verdict 

4.  Negligence  «s»l4l(l2)  —  Instruotioa  recog- 
nizing employe's  contributory  negligence  a* 
mitigation  held  In  aaoord  with  statute. 

An  instruction,  recognizing  contributory 
negligence  as  a  ground  in  mitigation  of  dam- 
ages, is  in  accord  with  Code  Supplemental  Supp. 
1916,  i  3593a,  providing  in  actions  by  an  em- 
ployi  against  his  employer  contributory  negli- 
gence may  be  pleaded  in  mitigation. 

t.  Master  and  servant  «=9348— Statute  provid- 
ing for  mitigation  of  damages  for  contributory 
negligence  not  in  contravention  of  Compensa- 
tion Act. 
Code    Supplemental   Supp,    1915,    g   3593a, 

providing  in  effect  that  the  employer's  liability 
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shall  be  confined  to  the  comparative  consequenc- 
es of  his  own  negligence  and  shall  not  extend 
to  the  consequences  of  the  negligence  of  the 
employ^,  is  not  in  contravention  of  prior  Work- 
men's Compensation  Act  providing  that  if  an 
employer  elect  to  reject  the  terms  thereof  he 
Shan  not  "escape  liability"  for  injury  sustained 
by  the  employ^  on  the  ground  of  contributory 
negligence. 

6.  Master  and  servant  ®=3204  ( I )— Statute  abol- 
ishing assumption  of  risk  not  repealed  by 
Workmen's  Compensation  Act. 

Code  Snpp.  1913,  i  4999a3,  abolishhig  as- 
sumption of  risk  by  an  employ^  except  when 
in  the  usual  course  of  his  employment  it  is  the 
duty  of  the  employe  to  make  repairs  and  rem- 
edy defects,  is  not  inconsistent  with  or  repealed 
by  subsequent  Workmen's  Compensation  Act 
providing  that  the  employer  shall  not  escape 
liability  if  employe  is  injured  in  the  ordinary 
course  of  his  employment 

7.  Master  and  servant  «ss>204(l)— Under  stat- 
ute miner  remedying  entry  roof  outside  regu- 
lar course  of  employment  assumes  risk. 

Where  a  miner  undertakes  work  of  a  dan- 
gerous character  outside  the  regular  course  of 
his  employment  such  as  "brushing"  the  roof 
of  an  entryway  to  the  mine  and  is  injured,  if 
he  is  an  Independent  contractor  he  is  outside 
the  provisions  of  the  Workmen's  Compensation 
Act,  but  if  claiming  under  the  act  as  an  em- 
ploye he  is  within  the  exception  of  Code  Supp, 
1913,  S  ^99a3,  abolishing  assumption  of  risk 
except  "when  in  the  usual  and  ordinary  course 
of  his  employment  it  is  the  duty  of  employ^  to' 
make  repairs  and  remedy  defects." 

Appeal  from  District  Court  Appanoose 
Coimty;  Seneca  Cornell,  Judge. 

Actloix  for  damages  for  personal  injuries 
sustained  by  plaintiff  while  at  work  in  de- 
fendant's coal  mine.  There  was  a  verdict  for 
the  defendant  and  Judgment  was  'entered 
thereon,  from  which  the  plalntift  has  ap- 
pealed.   Affirmed. 

John  Clarkson  and  Fred  O.  Huebner,  both 
of  Albia,  for  appellant 

Howell,  Elgin  &  Howell,  of  Oenterville,  for 
appellee. 

ARTHXJR,  J.  The  petltiott  averred  and  the 
evidence  disclosed  that  the  defendant  had  re- 
jected the  provisions  of  the  Compensation 
Act  (Code  Supp.  1913,  S|  2477m  to  2477m51), 
and  had  elected  to  assume  llabiUtr  for  dam- 
ages under  the  common-law  statutes  of  this 
state. 

The  answer  of  the  defendant  denied  negli- 
gence on  its  part  and  pleaded  affirmatively 
that  it  was  not  guilty  of  any  negligence  which 
was  the  proximate  cause  of  plaintiflTs  injury, 
and  pleaded  further  .that  the  plaintUF's  own 
negligence  was  the  sole  proximate  cause  of 
such  Injury.  The  salient  facts  which  the  evi- 
dence tended  to  prove,  stated  briefly,  are  that 
the  platntlfF  was  a  miner  in  the  employ  of 
the  defendant  and  engaged  in  the  work  of 
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mining  coal;  thafi  between  tbe  plaintiff's 
place  of  work  and  the  "switch"  at  which  he 
delivered  Ms  coal  waa  an  entryway  throngh 
which  the  plaintiff  wheeled  his  coal;  that  the 
roof  of  such  entryway  became  dangerous  at 
a  point  about  60  feet  from  plaintiff's  place  of 
work;  that  the  plaintiff  discovered  snch  dan- 
gerous condition  and  at  once  notified  the  su- 
perintendent and  mine  foreman;  that  at  tbe 
same  time  he  at  once  ceased  the  work  of  min- 
ing, and  refused  to  further  wheel  his  coal  un- 
der such  dangerous  roof,  and  so  notiSed  tbe 
superintendeAt  and  foreman,  who  fully  coin- 
cided with  the  plaintiff  In  bis  Judgment  of 
the  dangerous  character  of  the  roof :  that  It 
became  thereupon  the  duty  of  tbe  defendant 
company  to  "brush"  said  roof  by  causing  the 
taking  down  of  all  tbe  loose  rock  therein;  tbat 
the  company  bad  in  its  employment  regular 
men  whose  duty  It  was  to  do  such  work  upon 
delegation  thereto;  tbat  under  tbe  custom  of 
the  mine  it  was  the  privilege  of  the  miner  who 
used  such  entryway  to  demand  tbe  right  of 
doing  snch  Job,  for  which  a  liberal  scale  of 
compensation  was  provided  independently  of 
the  compensation  for  mining  coal;  that  pur- 
suant to  this  custom  the  plaintiff  agreed  with 
the  superintendent  and  foreman  to  do  the  Job 
for  the  stated  compensation,  and  enteried  .up- 
on such  work;  that  he  was  experienced  and 
competent  for  the  purpose,  and  was  under  no 
^supervision  as  to  tbe  time  or  method  of  doing 
tbe  work  or  as  to  tbe  tools  to  be  used;  tbat 
while  he  was  engaged  in  sucb  work,  and  after 
be  bad  taken  down  a  considerable  quantity  of 
loose  slate,  he  was  injured  by  a  further  fall- 
ing of  slat& 

The  errors  relied  on  by  appellant  for  rever- 
sal relate  wholly  to  certain  instructions  given 
by  the  trial  court  Instructions  Nos.  4,  7,  8, 9, 
10,  11,  and  16  were  as  follows: 

"TV.  Before  the  plaintiff  can  recover  he  must 
establish  by  the  greater  weight  or  preponder- 
ance of  the  evidence: 

"First.  Tbat  he  was  injured  while  in  the  em- 
ploy of  the  defendant. 

"Second.  That  such  injury  arose  out  of  and 
was  received  in  tbe  usual  course  of  such  em- 
ployment. 

"If  the  plaintiff  has  so  shown,  then  he  would 
be  entitled  to  recover,  unless  the  defendant  has 
established  by  tbe  greater  weight  or  preponder- 
ance of  the  evidence  that  the  defendant  was  not 
guilty  of  any  negligence  that  was  the  proximate 
cause  of  the  injury  to  plaintiff. 

"VII.  The  law  of  this  state  provides  that  in 
cases  of  this  Idnd  the  employer  shall  not  escape 
liability  for  personal  injury  sustained  by  an 
employs  of  such  employer  when  tbe  injury  sus- 
tained arises  out  of  and  in  the  usual  course 
of  tbe  employment,  because: 

"(1)  The  employ^  assumes  the  risk  inherent 
in  or  inddental  to  or  arising  out  of  his  employ- 
ment, or  the  risk  arising  from  the  failure  of 
the  employer  to  furnish  and  maintain  a  reason- 
ably safe  place  to  work,  or  becanse  the  em- 
ployer exercised  reasonable  care  in  selecting 
leaaonably  competent  employes  in  the  business. 


"(2)  That  the  empfoyar  was  negligent  unless 
and  except  it  shall  appear  that  snch  negligence 
was  willfui  and  with  intent  to  canse  the  injury. 

"Vni.  Where  an  employe  in  such  a  ease  as 
this  sustains  an  injury  arising  out  of  and  in 
the  usual  course  of  his  employment  the  law 
presumes  that  such  injury  was  the  direct  re- 
sult and  growing  out  of  the  negligence  of  the 
employer,  and  that  such  negligence  was  the 
proximate  cause  of  the  injury,  and,  in  such  case, 
the  burden  of  proof  rests  upon  the  employer 
to  rebut  such  presumption. 

"IX.  Contributory  negligence,  if  any,  on  the 
part  of  the  plaintiff,  that  is,  negligence  on  the 
part  of  the  plaintiff  that  combined  with  negli- 
gence on  the  part  of  the  defendant  to  canse  the 
injury,  would  be  no  defense,  but  if  yon  find  by 
the  greater  weight  or  preponderance  of  the 
evidence  that  the  plaintiff's  injury,  if  any,  was 
caused  wholly  or  altogether  by  iJie  plaintiff's 
own  negligence,  or  his  failure  to  exerdse  ordi- 
nary and  rcaaonable  care  for  his  own  safety, 
and  that  the  defendant  waa  not  guilty  of  anj 
negligence,  tbat  was  the  proximate  cause  of 
such  injury,  then  plaintiff  cannot  recover. 

"X.  If  yon  find  by  the  greater  weight  or  pre- 
ponderance of  the  evidence  that  the  plaintiff 
waa  injured  while  in  the  employ  of  tbe  defend- 
ant, and  that  such  injury  arose  out  of  and  was- 
received  in  the  nsual  course  of  snch  employ- 
ment, then  the  plaintiff  would  be  entitied  to  re- 
cover, onless  you  find  by  the  greater  weight  or 
preponderance  of  the  evidence  that  the  defend- 
ant was  not  guilty  of  any  negligence  that  was 
the  prorimate  canse  of  the  injury;  but  if  yon 
so  find  that  the  defendant  was  not  guilty  of 
any  negligence,  or  if  negligent  that  such  negli- 
gence was  not  the  proximate  cause  of  dece- 
dent's injury,  then  the  plaintiff  cannot  recover. 

"XVI.  If  yon  find  from  a  preponderance  of 
the  evidence  tliat  on  the  morning  of  the  acci- 
dent the  plaintiff  discovered  a  loose  rock  in 
the  entry  where  the  injury  occurred,  and  that 
he  regarded  the  rock  as  dangerous,  and  if  yon 
further  so  find  that  he  told  the  superintendent 
and  the  pit  boss  about  said  loose  rock,  and 
tbat  the  superintendent  and  pit  boss  went  to 
the  place  indicated  by  the  plaintiff  and  inspected 
said  alleged  loose  rock,  and  found  tiiat  the 
same  was  loose  and  dangerous,  and  if  you  fur- 
ther so  find  that  the  plaintiff  contracted  with 
the  superintendent  of  the  defendant  to  take 
down  said  rock,  and  tbat  in  taking  down  said 
loose  rock  the  same  fell  on  tbe  plaintiff  and 
caused  the  injury  complained  of  by  lUm,  then 
the  plaintiff  cannot  recover." 

Appellant  concedes  that  Instructioiis  4,  8, 
and  10  present  a  correct  statement  of  the 
law.  Complaint  Is  directed  by  appellant 
against  the  other  Instmctions  abore  set  forth, 
largely  on  the  ground  that  they  are  Inccm- 
sistent  with  and  contradictory  to  the  first 
named  instructions.  For  the  purpose  of  this 
discussion  we  shall  accept  appellant's  conces- 
sion and  deem  the  law  of  the  case  to  be  cor- 
rectly set  forth  in  instructions  4,  8,  and  10. 

[1]  I.  It  will  be  noted  that  In  paragraph  2 
of  instruction  7  the  court  used  the  word  "em- 
ployer" instead  of  the  word  "employ^."  Tbls 
was  manifestly  a  slip  of  the  pen.  Appdlmnt 
complains  of  iti  howeyer,  on  Qie  ground  that 
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It  would  neceaEarIl7  mislead  the'  Jury  as  to 
the  law.  We  may  assume  It  true  that  if  the 
mistake  was  fairly  calculated  to  mislead  the 
Jury  the  error  could  not  be  ignored  merely  be- 
cause It  was  an  inadvertence.  A  careful  anal- 
ysts ot  the  instruction  satisfies  us  that  It 
camiot  be  fairly  said  that  the  Jury  was  misled 
by  it,  ft>r  the  following  reasons:  (1)  The  in- 
advertence was  so  manifest  that  it  was  fairly 
discoverable  by  the  Jury.  (2)  The  paragraph 
as  actually  written  reduces  Itself  to  a  nullity. 
The  result  was  the  same  as  though  the  para- 
graph had  been  omitted  entirely.  (3)  The 
paragraph  if  la  proper  form  mli^t  properly 
have  been  omitted  altogether.  There  was 
neither  issue  nor  evidence  in  the  case  of 
willful  negligence.  Inadvertences  of  this 
kind  have  been  frequently  presented  to  us  ad 
grounds  of  reversal.  These  include  the  trans- 
poBltion  of  the  names  of  the  parties,  such  as 
using  the  word  "plaintiff"  for  the  "defend- 
ant" and  vice  versa;  a  mistake  in  the  Chris- 
tian name  of  one  of  the  defendants;  the  use 
of  "his"  for  "her"  In  a  case  where  a  husband 
and  wife  were  on  trial.  We  have  held  such 
inadvertences  to  be  nonprejudidaL  Willis 
V.  Scherta,  188  Iowa,  712,  175  N.  W.  323; 
McBrlde  v.  McBride,  142  Iowa,  176,  120  N. 
W.  709;  Reupke  v.  Stuhr,  126  Iowa,  632, 
102  N.  W.  509;  State  ▼.  Steen,  125  Iowa,  312, 
101  N.  W.  96.  It  Is  our  conclusi<m  In  the 
case  at  bar  that  no  prejudice  could  have  re- 
sulted to  the  appellant  from  the  Inadver^ 
tence  pointed  out 

[2]  II.  Appellant  complains  of  Instruction 
9.  The  argument  Is  that  it  is  wholly  incon- 
sistent with  Instructions  4,  8,  and  10,  In  that 
It  recognizes  contributory  negligence  as  a 
qnalifled  or  partial  defense.  We  are  unable 
to  so  read  the  instruction  under  attadk. 
The  burden  was  on  the  defendant  to  prove 
Its  own  freedom  from  negligence  as  a  prox- 
imate cause  of  the  injury.  It  was  under  no 
burden  to  prove  affirmatively  what  was  the 
proximate  cause  of  the  injury.  Neverthe- 
less It  was  material  and  competent  to  Intro- 
duce evidence  tending  to  show  such  prox- 
imate cause  to  be  something  other  than  Its 
own  negligence.  Evidence  tending  to  show 
that  plaintiff's  negligence  was  the  sole  prox- 
imate cause  of  the  injury  was  competent  as 
tending  likewise  to  show  that  the  proximate 
cause  was  not  the  defendant's  negligence.  If 
plaintiff's  negligence  were  the  sole  proximate 
cause  of  the  injury,  this  would  not  be  contrib- 
utory negligence.  The  Ciompaisatlon  Act 
permits  the  defendant  to  show  its  own  free- 
dom from  negligence.  Theoretically  the  de- 
fendant might  be  able  to  show  its  freedom 
from  negligence  without  disclosing,  or  being 
able  to  disclose,  what  the  real  proximate 
cause  of  the  injury  was.  Nevertheless  its 
proof  could  be  aided  by  a  showing  which 
would  fix  the  sole  responsibility  for  the  prox- 
imate cause  either  upon  the  plaintiff  or  upon 
any  other  persmi.  We  see  therefore  no  in- 
consistency  as  between   instmction  9  and 
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those  Instructions  which  are  conceded  to  be 
correct 
'  [3]  III.  Complaint  is  made  of  lnstructi<Hi 
11  because  contributory  negligence  was  there- 
in recognised  as  a  ground  for  the  mitigation 
of  damages.  There  are  two  or  three  mani- 
fest reasons  why  this  complaint  cannot  be 
sustained : 

(1)  The  verdict  awarded  to  the  plaintiff 
no  damages.  This  instruction  therefore  cut 
no  figure  in  the  result  in  a  legal  sense.  Its 
incidental  practical  effect  upon  the  Jury 
would  have  been  favorable,  rather  than  un- 
favorable, to  the  plaintiff.  It  offered  the 
Jury  a  middle  ground  in  which  some  amoimt 
might  have  been  allowed  to  the  plaintiff. 

[4]  (2)  This  instruction  Is  in  strict  accord 
with  section  3583a  of  the  SuH>lemental  Sup- 
plement of  the  Coda 

[5]  It  will  be  noted  that  this  statute  was 
no  part  of  the  original  Compensation  Act, 
but  was  enacted  by  a  subsequent  Legislature. 
It  is  argued  by  appellant  that  it  is  in  con- 
travention of  the  Compensation  Act  If 
that  were  so  it  would  have  to  be  sustained 
as  being  the  later  legislation.  However,  we 
do  not  find  that  there  is  any  necessary  incon- 
sistency between  the  two  acts.  The  Com- 
pensation Act  provided  (section  2477m)  that 
If  an  employer  elected  to  reject  the  terms 
thereof  he  "shall  not  escape  liability  for  per- 
sonal injury  sustained  by  an  employ^"  on  the 
ground  of  contributory  negligence  of  the 
employ^  "unless,"  etc  Section  3593a  does 
not  permit  such  employer  to  "escape  liabil- 
ity." It  does  provide  in  effect  that  his  lia- 
bility shall  be  confined  to  the  comparative 
consequences  of  bis  own  negligence,  and  shall 
not  extend  to  the  consequences  of  the  neg- 
ligence of  the  employ& 

(3)  Plaintiff  saved  no  exceptions  to  this 
Instruction.  This  last  remark  is  applicable 
also  in  instruction  9. 

[I,  7]  lY.  Plaintiff  complains  of  Instruc- 
tion 16.  The  particular  complaint  now  Tpee- 
sented  to  us  is  that  this  Instruction  amounts 
to  holding  that  the  plaintiff  upon  the  hypoth- 
esis stated  in  the  instruction  assumed  all 
the  risks  of  his  employment  The  plaintiff  is 
confronted  with  the  fact  that  the  only  spe- 
cific exception  saved  by  him  to  this  instruc- 
tion was  that  it  ignored  the  presumptive 
negligence  of  the  defendant,  and  that  the 
following  qualification  should  have  been 
added  thereto: 

"And  that  the  defendant  was  not  guilty  of  any 
negligence  that  was  the  proximate  cause  of 
such  injury." 

Clearly  the  instruction  is  not  vulnerable  to 
the  exception  saved  by  plaintiff  in  the  trial 
court  nor  does  the  plaintiff  now  assume  to 
support  the  point  made  in  such  exception. 

If  we  were  to  treat  the  exception  as  suffi- 
cient to  present  the  point  now  made  before 
us,  our  holding  must  still  be  adverse  to  the 
plaintiff.    The  evidence  is  undisputed  that 
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the  defect  In  the  roof  of  the  entry  was  at  a 
place  were  It  was  the  duty  of  the  defend- 
ant company  to  remedy  It  by  causing  the 
loose  Blate  to  be  taken  down.  It  was  50  feet 
distant  from  the  place  of  work  of  the  plain- 
tiff as  a  miner.  As  a  miner  engaged  In  the 
work  of  mining  coal  he  had  no  duty  to  per- 
form with  reference  to  the  "brushing"  of 
said  roof.  He  had  discovered  the  danger, 
and  had  ceased  his  mining  and  had  notified 
the  defendant.  The  evidence  Is  abundant, 
and  all  but  undisputed  that  by  special  ar- 
rangement with  tte  superintendent  of  the 
mine  the  plaintiff  undertook  the  Job  Ot 
"brushing"  said  roof  and  rendering  it  safe. 
By  such  undertaking  he  assumed  a  duty 
which  he  had  not  been  under  prior  thereto. 
His  relation  to  the  defendant  and  to  such 
undertaldng  was  In  no  wise  different  from 
that  of  any  other  man  to  whom  the  company 
might  have  delegated  su<di  work.  In  doing 
such  work  the  plaintiff  must  be  regarded 
either  as  an  Independent  contractor  or  else 
as  an  employer.  The  defendant  contends 
that  he  was  an  independent  contractor ;  the 
plaintiff  contends  that  he  was  still  an  em- 
ploye. We  do  not  deem  it  material  to  decide 
in  which  character  he  was  clothed.  If  he 
was  an  independent  contractor  for  the  time 
being,  then  the  instruction  was  clearly  cor- 
rect. If  he  was  an  employe,  what  were  his 
duties  under  the  agreement  between  him  and 
the  superintendent?  Surely  It  was  not  to 
mine  coal  at  the  place  at  which  he  had  for- 
merly worked.  On  the  contrary,  It  was  that 
he  should  do  the  very  thing  to  render  such 
roof  safe  that  the  defendant  was  imder  duty 
to  do  when  it  delegated  him.  If  the  plain- 
tiff for  the  time  being  was  an  independent 
contractor,  the  injury  resulting  to  him  would 
not  come  within  the  Compensation  Act 
Even  if  he  should  be  deemed  an  employ^,  his 
injury  would  not  come  within  the  Compensa- 
tion Act,  unless  it  occurred  in  the  usual  and 
ordinary  course  of  his  employment.  In  or- 
der to  come  within  the  Compensation  Act  at 
all,  therefore,  it  Is  necessary  for  the  plaintiff 
to  take  the  position  that  his  work  in  remedy- 
ing the  entry  roof  from  which  his  Injury  re- 
sulted was  In  the  usual  and  ordinary  course 
of  his  employment  Section  4999a3,  Code 
Supplement,  which  abolishes  the  assumption 
of  risk,  excepts  from  its  operation  an  em- 
ploye "when  in  the  usual  and  ordinary  course 
of  his  employment  it  is  the  duty  of  such  em- 
ploye to  make  the  repairs  or  remedy  the  de- 
fects." Section  4999a3  Is  not  a  part  of  the 
Compensation  Act  It  was  enacted  prior 
thereto.  Considerable  argument  la  devoted 
by  the  respecttve  parties  to  the  question 
Whether  the  Compensation  Act  had  the  effect 
to  repeal  it  by  implication.  We  see  no  rea- 
son for  saying  such  implication  oould  arise 
only  to  the  extent  that  Inconslsteney  or  con- 
flict should  appear  between  the  two  enact- 
ments.   We  see  no  conflict  at  this  point 


Inasmuch  as  it  is  conceded  that  the  plain- 
tiff was  at  the  place  of  danger  pursuant  to 
his  agreement  with  the  superintendent  and 
for  the  very  purpose  of  removing  the  danger 
and  of  remedying  the  defect,  and  that  bis 
injury  resulted  in  the  course  of  sadi  em- 
ployment, and  inasmuch  as  the  plaintiff  has 
brought  himself  within  the  Compensation  Act 
by  the  declaration  that  hla  injury  resulted 
In  the  usual  and  ordinary  oourse  of  his  em- 
ployment, he  necessarily  comes  within  the 
specific  exception  of  section  4999a3.  We 
reach  the  conclusion  that  the  trial  court  did 
not  err  in  giving  Instruction  16. 

No  other  grounds  of  reversal  than  the 
foregoing  are  presented.  The  Judgment  be- 
low must  accordingly  be  affirmed. 

Affirmed. 

EVANS,  O.  J.,  and  STEVENS  and  FA- 
VILLB,  JJ.,  concur. 


HESS  V.  DICKS  et  al.    (No.  33893.) 
(Supreme  Cojut  «t  Iowa.    Oct.  25,  1921.) 

1.  Appeal  and  error  i3=a928(i)— Instructions 
assumed  appropriate  and  applicablo  to  Issnes 
and  theories  whoro  not  before  court. 

The  Supreme  Court,  in  the  absence  of  the 
instructions,  will  assume  that  they  were  appro- 
priate and  applicable  to  the  issues  and  theories 
of  the  iwrties. 

2.  Landlord  and  tenant  ^3233(3)— Whother 
mortgagee  consented  to  mortgagor's  transfer 
of  mortgaged  horses  In  settlement  for  rent 
held  for  tho  Jury. 

In  action  for  rent  in  which  tenant  claimed  a 
settlement  by  transfer  to  landlord  of  certain 
personal  property,  including  a  mortgaged  team 
of  horses,  whether  mortgagee  had  consented 
to  transfer  and  agreed  to  release  mortgage 
held,  under  the  evidence,  for  the  jury,  al 
against  contention  that  the  settlement  was  void 
by  reason  of  mortgage. 

3.  Landlord  and  tenant  (S=>233  (3)  —  Dellvery 
of  personal  property  transfarrod  to  landlord 
In  settlement  for  rent  held  for  the  Jury. 

In  action  for  rent  in  which  tenant  claimed 
to  have  made  a  settlement  by  the  transfer  to 
landlord  of  certain  personal  property,  includ- 
ing a  team  of  horses  on  other  farm  at  time  of 
agreement,  the  question  whether  there  was  a 
delivery  of  such  personal  property  at  time  of 
alleged  settlement  hM,  in  view  of  the  evidence, 
for  the  jury. 

4.  Appeal  and  error  <8=>994(2)— Weight  of  tes- 
timony for  Jury  notwHbstanitIng  Impeachment 
by  oontradlotory  testimony  given  at  former 
trial. 

The  weight  ot  testimony,  notwithstanding 
impeachment  of  witness  by  contradictory  tes- 
timony given  at  a  former  trial  ia  for  the  juiy. 
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Appeal  from  District  Court,  Woodbury 
County;   W.  6.  Sears,  Judge. 

Action  at  law  to  recover  $840  tent  for 
plaintiff's  farm.  The  defense  was  a  plea  of 
settlement  by  sale  of  personal  property  by 
defendants  to  the  landlord  for  tbe  fall 
amount  of  tbe  rent,  and  tbat  the  property  so 
conveyed  was  more  than  plaintiff's  claim. 
Defendants  asked  to  recover  on  their  coun- 
terclaim for  the  dlfferenc&  Trial  to  a  Jury. 
Verdict  and  Judgmait  for  defendants  for 
$23.10  on  their  counterclaim.  Tbe  plaintiff 
appeals.    Affirmed. 

Hess  &  Hess,  of  Sioux  City,  J.  A.  Pricb- 
ard,  of  Onawa,  and  Milchrist,  Scott  &  Pitkin, 
of  Sioux  Olty,  for  appellant. 

H.  B.  Walling,  of  Anthon,  and  Griffin, 
Griffin  &  Griffin,  of  Sioux  City,  for  appellee. 

PBESTON,  J.  [1]  The  case  baa  been  here 
before.  Hess  v.  Dicks,  181  Iowa,  342,  164  N. 
W.  639.  Tbe  general  facts  are  there  stated, 
and  will  not  be  now  repeated.  The  case  was 
tried  <m  a  somewhat  different  theory  at  tbe 
last  trial.  Defendant  amended  his  answer, 
after  tbe  reversal,  and  alleged,  and  now 
claims  that  there  were  not  two  contracts  be- 
tween the  parties,  but  that  it  was  one  entire 
transaction,  including  the  team  of  horses. 
The  instructions  given  by  the  trial  court  are 
not  before  us  on  tbls  appeal.  We  assume 
tbat  they  were  appropriate  and  ai>pllcnble  to 
the  issues  and  the  theories  of  the  parties.  It 
appears  that  a  part  of  tbe  property  which 
defendants  say  they  sold  to  plaintiff  In  set- 
tlement of  the  rent  account — the  team  of 
borses — ^was  mortgaged.  Appellant  contends 
that  defendants  had  no  authority  to  sell  the 
team.  On  tbe  other  hand,  appellees  contend 
that  tbey  bad  tbe  consent  of  the  mortgagee  to 
sell  tbe  team,  and  turn  It  over  to  plaintiff, 
and  that  the  mortgage  was  to  be  released, 
and  tbat  plaintiff  knew  of  the  mortgage,  and 
was  to  get  tbe  team  of  horses  later.  The  er- 
rors assigned  are  that  the  court  erred  in 
OTermllng  plaintiff's  motion  for  a  directed 
verdict  in  bis  favor,  and  In  overruling  his 
motion  for  new  trial.  The  propositions  in 
the  brief  points  are  that  where  two  or  more 
imrties  negotiate  for  the  purchase  of  sev- 
eral items  of  personal  property  as  an  entire- 
ty, and  it  turns  out  tbat  a  portion  of  the 
property  is  Incumbered  by  a  mortgage,  so 
tbat  the  seller  cannot  deliver,  the  proposed 
purchaser  is  at  liberty  to  withdraw  his  prop- 
ofiition;  tbat  a  sale  is  not  complete  if  any- 
thing Is  yet  to  be  d<me  by  either  party  be- 
fore d^very ;  that  the  statute  prohibits  tbe 
sale  of  mortgaged  property. 

It  is  said  by  appellant  in  argument  tbat 
tbe  errors  resolve  themselves  Into  a  single 
question,  which  Is,  in  substance:  Ccmceding 
tbe  defendant's  contention,  that  he  and  plain- 
tiff orally  agreed  upon  a  settlement  of  the 
rent  by  plaintiff  purchasing  the  several  items 
of  personal  property  mentioned,  was  plain- 


tiff bound  to  the  agreement  so  tbat  be  could 
not  withdraw,  when  it  transpired  that  a  ma- 
terial portion  of  the  property  was  mortgag- 
ed; tbat  it  was  an  unaccepted  proposition; 
that  Dicks  could  not  sell  the  team  lawfully 
at  the  time,  etc.  Appellant  discussed  tbe  ev- 
idence at  some  length,  and  tbe  conflict  or  va- 
riance between  the  evidence  of  Dicks  given 
on  the  trial  of  this  case  and  his  evidence  on 
a  former  trial.  And  it  seems  to  us  that 
counsel  treat  it  more  as  a  question  of  fact 
There  is  a  conflict  in  the  evidence  as  to  the 
terms  of  the  alleged  contract  of  settlement, 
and  other  matters.  The  several  items,  other 
than  tbe  team,  which  defendants  claim  they 
sold  to  plaintiff,  to  apply  on  the  rent,  were 
baled  bay,  oats,  com  in  tbe  field,  loose  bay, 
etc.,  in  tbe  total  amount  of  $663.10,  as 
claimed  by  defendants.  As  we  understand 
the  record,  there  was  a  delivery  of  these 
items  to  the  plaintiff,  and  acceptance  by  him, 
and  be  exercised  control  thereof,  though 
tbe  hay  was  not  all  baled,  and  tbe  amount  of 
another  item  was  not  determined.  Under 
the  agreement,  as  tbe  Jury  could  liave  found 
from  tbe  evidence^  these  details  were  to  be 
ascertained  later.  Plaintiff  assumed  control 
of,  and  gave  directions  in  regard  to,  baling 
the  hay.  As  we  understand,  it,  there  is  no 
dispute  about  the  foregoing  items.  Def«id- 
ants  testlfled  that  plaintiff  got  them  all,  and 
it  seems  that  plaintiff  did  not  withdraw,  or 
seek  to  withdraw,  from  the  arrangement  as 
to  these  Items.  It  appears  tbat  tbe  parties 
discussed  tbe  matter  two  or  three  times  pri- 
or to  January  17,  1916,  which  was  the  last 
conversation  between  them.  It  appears  that 
a  son  of  one  of  the  defendants,  which  de- 
fendant conducted  the  negotiations,  was  b&- 
rlously  sick,  so  that  such  defendant  bad  to 
take  his  8<m  away  at  once,  and  defendants' 
evidence  tends  to  show  that  this  was  at  the 
suggestion  of  tbe  plaintiff  as  well  as  others. 
Defendant  was  gone  about  eight  days.  In 
tbe  meantime  plaintiff  brought  suit  for  the 
fall  amount,  and  caused  to  be  Issued  a  land- 
lord's attachment. 

[2,  8]  The  controversy,  then,  is  In  regard  to 
tbe  team  of  horses,  and  whether  defendant 
bad  a  right  to  sell  the  team  and  apply  the 
agreed  price  of  $200  on  tbe  rent,  which,  with 
the  items  before  referred  to,  would  equal  or 
exceed  plalntifTs  claim.  Tbe  property  be- 
fore described  was  on  tbe  premises  owned  by 
plaintiff  and  rented  by  him  to  tbe  defend- 
ants. Tbe  team  was  on  the  Hlller  farm,  some 
four  miles  distant,  and  which  farm  was  being 
conducted  by  defendant  F.  B.  Dicks.  It  Is 
conceded  tbat  there  was  a  mortgage  on  the 
team,  which,  at  tbe  date  pf  tbe  alleged  set- 
tlement, had  not  been  released  of  record. 
Defendant's  evidence  is  to  tbe  effect  that  he 
Informed  plaintiff  of  tbe  mortgage,  and  that 
it  would  have  to  be  adjusted,  and  that  plain- 
tiff agreed  to  get  tbe  team  later,  when  that 
detail,  and  some  of  the  details  as  to  the  otb- 
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er  property,  were  determined.  Defendants' 
evidence  tends  to  show  that  plaintiff  assent- 
ed to  this,  and  agreed  to  account  to  defend 
ants,  if,  when  the  hay,  oats,  etc.,  were  meas- 
ured up  and  the  amounts  were  determined,  it 
should  be  found  that  the  property  amounted 
to  more  than  plaintiff's  claim.  It  is  contend- 
ed by  appellees  that  they  had  a  right  to  sell 
the  team,  and  that  the  sale  was  legal  because 
the  mortgagee  gave  Diclcs  permission  to  sell 
the  team  to  plaintiff,  and  consented  to  such 
sale,  and  that  the  mortgagee  would  thereaft- 
er release  the  mortgage.  It  is  not  claimed 
that  such  permission  or  consent  was  in  writ- 
ing. We  do  not  understand  the  bank  (mort- 
gagee) to  be  making  any  claim  to  the  team, 
or  that  It  ever  has  done  so  since  the  alleged 
agreement  of  settlement.  A  brief  summary 
of  the  testimony  of  some  of  the  witnesses, 
in  regard  to  the  team,  and  defendants'  right 
to  sell  it,  though  mortgaged,  will  be  stated. 
F.  R.  Dicks  testifies  that  when  he  made  the 
final  arrangement,  plaintiff,  and  Creek,  who 
swas  talking  of  renting  plaintiff's  farm,  under 
an  arrangement  between  Creek  and  plaintiff, 
in  regard  to  plaintiff  assisting  Creek  in  the 
purchase  of  apparatus  to  carry  on  the  farm, 
came  to  the  Hiller  place  about  the  middle  of 
January,  and  plaintiff  said  he  would  like  to 
have  the  rent  fixed  up.  They  then  discussed 
the  other  prt^erty;  the  team  of  horses  was 
standing  in  the  bam,  and  Dicks  told  plain 
tiff  he  could  have  the  horses  for  $200,  and 
plaintiff  asked  Creek  if  that  suited  him,  and 
Creek  said  It  was  satisfactory;  Creek  said 
something  about  Diclcs'  furnishing  a  better 
pair  of  halters  than  those  on  the  horses; 
Dicks  told  them  that  he  had  to  make  an  ad- 
justment with  the  Anthon  bank,  which  he 
would  do  before  they  got  the  hay  baled ; 
Dicks  says  he  did  make  the  adjustment  with 
the  bank ;  says  he  was  ready  to  deliver  the 
team  to  plaintiff;  defendant  says  he  told 
plalntifl  tlukt  plaintiff  could  have  the  whole 
business — the  com,  the  bay,  the  stock,  and 
the  team,  so  Dicks  could  get  out,  and  he 
would  give  possession  of  the  farm  and  the 
team  of  horses ;  told  plaintiff  what  he  would 
take  for  the  com,  etc.;  that  Dicks  told 
plaintiff  that  he  would  have  to  make  an  ad- 
justment In  regard  to  the  team;  that  the 
bank  had  a  mortgage  on  them,  but  the  bank 
told  Dicks  it  would  release  It,  and  Dicks  told 
plaintiff  that  we  had  to  get  the  hay  baled, 
and  he  would  then  have  the  mortgage  releas- 
ed; that  plaintiff  then  said,  "All  right,  you 
go  ahead  and  make  the  adjustmoits,  and  we 
will  get  them  any  time  after  that"  Dicks 
says  the  arrangement  was  made  at  Ms  home 
where  he  lived,  on  the  Hiller  place. 

"Q.  Now,  at  the  time  you  had  not  got  per- 
mission of  the  bank,  who  had  the  mortgage  on 
the  horses,  to  sell?  A.  He  said  be  would  re- 
lease, but  it  had  not  been  released  at  tliat  time. 
The  president  of  the  bank  told  me  he  would 
release  it;  I  hai  not  secured  any  signature  in 
writing.    I  just  bad  the  consent  of  the  banker, 


,  or  Us  word,  that  he  would  release  if  I  did  sell 
it;  I  had  a  conversation  with  the  banker  before 
uy  conversation  with  Mr.  Hess,  about  relea^ng 
that  team." 

[4]  Then  follow  questions  on  cross-exam- 
ination as  to  testimony  given  by  Dicks  at  the 
former  trial,. which  we  understand  appellant 
to  claim  was  somewhat  at  variance  at  some 
points  with  his  testimony  on  the  last  trial. 
But  we  have  held  that  the  testimony  on  the 
last  trial  was  the  testimony,  and  the  other 
simply  impeaching.  The  weight  of  his  tes- 
timony, notwithstanding  the  alleged  impeach- 
ment, was  for  the  Jury.  State  t.  Carpenter, 
124  Iowa,  6-11,  98  N.  W.  776.  Dicks  further 
testifies  on  recall: 

Creek  came  down  about  9  o'clock  in  the 
morning.  After  I  talked  with  Creek  I  saw  the 
president  of  the  bank,  Mr.  Heidelberg,  regard- 
ing the  release  of  the  mortgage.  Then  Mr. 
Hess  came  out  to  close  the  deal;  I  went  to 
Heidelberg's  bank,  and  told  him  I  thought  I 
bad  a  chance  to  settle  with  Hess  by  selling  him 
the  crop  and  team.  Mr.  Heidelberg  or  his  bank 
had  a  mortgage  on  the  team,  and  I  asked,  in 
case  I  did  sell,  if  he  would  release,  and  he 
said  he  wonld. 

Creek  testifies: 

I  am  acquainted  with  Hess;  had  a  talk  with 
him  in  regard  to  renting  his  farm  where  Ralph 
Dicks  lived;  talked  to  him  in  regard  to  this 
deal  with  Dicks,  regarding  the  purchase  of  his 
corn,  hay,  and  horses;  "wfe  were  going  halvers 
OS  the  stuff  and  buying  it  from  Dicks;  I  went 
down  to  Dicks  to  look  at  the  team  found  he 
wanted  $200,  went  back  and  told  Hess,  and  he 
agreed  with  me;  said  we  better  go  down  and 
cinch  this  team;  we  went  down  and  looked  at 
the  team."         • 

He  then  testified  in  regard  to  different  hal- 
ters, and  that  Dicks  said  he  would  have  to 
make  an  adjustment,  Dicks  said  there  was  a 
little  against  them,  and  he  would  have  to 
release  them,  and  when  the  hay  and  com 
was  measured  up  we  could  take  the  stuff  al- 
together. I  did  not  afterwards  carry  out  the 
deal  of  renting  the  farm.  Heidelberg  testi- 
fies: 

About  the  middle  of  January,  1916,  Mr.  Dicks 
came  to  me  and  asked  if  I  would  release  a 
couple  of  horses  we  had  a  mortgage  on.  He 
thought  he  wanted  to  dispose  of  them  to  Mr. 
Hess.  I  told  him  I  would;  I  think  I  did  after 
that,  bnt  I  did  not  at  that  time,  but  I  gave  him 
permission  to  dispose  of  the  horses. 

We  have  not  attempted  to  give  the  details 
of  all  the  evidence.  Other  witnesses  give 
testimony  having  a  bearing,  but  perhaps  not 
80  directly.  No  witnesses  testifled  in  behalf 
of  plaintiff,  except  the  plaintiff  hlnuelf,  who 
testifled  In  chief.  His  testimony  Is  very 
brief;  be  testifies  only  to  the  making  of  the 
lease,  and  that  he  was  only  paid  $9  on  the 
rent  by  two  loads  of  straw  received  from  de- 
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fendant;  that  be  had  not  received  any  other 
payment,  except  the  straw,  and  that  the  re- 
n»lnder  was  unpaid.  He  does  not  deny  the 
evidence  given  by  Didss  and  the  other  wit- 
nesses as  to  the  conversations.  It  Is  conced- 
ed by  appellees  that  the  contract  of  settle- 
ment was  evidently  the  result  of  several  con 
versations,  but  they  insist  it  was  all  one 
transaction,  containing  one  subject-matter, 
that  is,  the  sale  by  F.  R.  Dicks  of  the  person- 
al property  to  plaintiff  to  apply  the  same  on 
the  rent,  and  the  overplus  to  be  returned  to 
Dicks.  TTnder  the  pleadings  and  evidence  as 
now  presented,  we  think  the  Jury  conid  have 
properly  so  found.  Appellees  dte  the  opinion 
on  the  former  appeal  to  the  proposition  that 
actual,  physical  possession'  of  property  is  not 
always  necessary  to  constitute  full  delivery, 
and  Kletzing  v.  Armstrong,  119  Iowa,  606, 
N.  W.  600,  to  the  proposition  that  under  the 
statute,  written  consent  of  the  mortgagee  to 
sell  mortgaged  property  is  not  always  neces- 
sary, even  in  criminal  cases.  They  also  cite 
Thompson  v.  Frakes,  112  Iowa,  586,  84  N, 
W.  703,  to  the  point  that  the  question  of  in- 
tent is  important  in  determining  whetbw  an 
agreement  was  in  fact  entered  into  between 
the  parties.  Other  cases  are  cited  as  holding 
that  the  existence  and  terms  of  an  oral  con- 
tract are  questions  of  fact  for  the  Jury,  where 
the  evidence  Is  convicting.  It  Is  further  con 
tended  by  defendants  that  a  purchaser  of 
chattels  cannot  escape  the  terms  of  his  con- 
tract, on  the  ground  that  the  chattels  were 
mortgaged,  when  it  appears  that  the  mortga- 
gee consented  to  a  sale  of  the  mortgaged 
property  by  the  mortgagor,  and  gave  him  jftr- 
mission  to  sell  the  same,  and  in  such  case  the 
mortgagee  Is  held  to  waive  his  lien,  and  the 
purchaser  takes  title  free  from  the  mortgage. 
They  cite  on  this  point  Hoyt  v.  Clemans,  167 
Iowa,  S80, 149  N.  W.  442,  Ij.  R.  A.  19160, 166 ; 
Bank  v.  Swan,  166  Iowa,  716,  137  N.  W. 
1032;  Farmer  v.  Bank,  130  Iowa,  468, 107  N. 
W.  170.  Also  Livingston  v.  Heck,  122  Iowa, 
74,  94  N.  W.  1098,  and  Livingston  v.  Stevens, 
122  Iowa,  62,  94  N.  W.  926,  to  the  point  that 
the  waiver  of  the  lien  by  the  mortgagee  is  in 
the  nature  of  an  estoppel,  in  favor  of  the  pur- 
chaser. As  before  stated,  the  bank  made  no 
further  claim  to  the  team  under  its  mortgage 
after  they  gave  Dicks  permission  to  sell  it  to 
plaintiff,  and  consented  to  sudi  sale.  We 
have  no  means  of  knowing  wliat  the  trial 
court  Instructed  the  Jury  in  regard  to  the 
question  of  the  mortgagee's  consent,  and  the 
effect  of  it,  and  the  question  of  delivery,  and 
the  other  matters  discussed,  but  we  think, 
under  the  evidence,  these  matters  in  so  far  as 
the  facts  are  concerned  were  for  the  deter- 
mination of  the  Jury. 
The  Judgment  is  affirmed. 


BVANS.  O.   J.,   and   WEAVEiR  and 
ORAFF,  JX,  concur. 


DE 


ELZY  V.  WATERLOO,  0.  F.  &  N.  RY.  CO. 
at  al.     (No.  32835.) 

(Supreme  Oourt  of  Iowa.    Oct  25,  1921.) 

Appeal  aid  wror  ^sl94(l)-^ainclMicy  of  d*- 
feasa  cannot  bo  flnt  raised  on  appeal. 
'    Where  the  sufficiency  of  a  defense  pleaded 

has  not  been  challenged  in  the  trial  court,  the 

question  cannot  be  raised  for  the  first  time  on 

appeaL 

Appeal  from  District  Court,  Benton  Coun- 
ty; B.  T.  Cummings,  Judge. 

On  petition  tor  rehearing.    Petition  over- 
mled. 
For  former  opinion,  see  183  N.  W.  878.         ' 

Nichols  ft  Nichols,  of  Vinton,  and  Bdwards, 
Longley,  Ransier  &  Harris,  of  Waterloo,  for 
appellants. 

F.  E3.  Northup,  of  Marshalltown,  and  ToUn, 
Tobln  ft  Tobin,  of  Vinton,  for  appellee. 

PER  CT7RIAM.  In  their  petition  for  re- 
hearing the  appellants,  among  other  things, 
complain  that  in  the  opinion  heretofore  filed 
affirming  the  Judgment  below'^is  court  fail- 
ed to  notice  or  discuss  certain  counterclaims, 
numbered  2  and  3,  pleaded  by  the  defendants 
and  on  which  the  trial  court  directed  a  verdict 
In  plaintiff's  favor.  It  is  to  be  admitted  that 
this  omission  was  made.  The  counter  claims 
mentioned  Include  three  items  for  payments 
alleged  to  have  been  made  by  defendants  for 
materials  and  supplies  furnished  by  third  per- 
sons to  subcontractors  and  for  which  the 
principal  contractor,  Elzy,  was  liable.  These 
payments  were  as  follows:  To  the  Ellis 
Lumber  Company,  |300;  to  J.  F.  Meyocks 
$125.10;  and  to  St  Clair  ft  Bawson  $126.04. 
Answering  these  counterclaims,  the  plaintiff, 
among  other  defenses  thereto,  alleged  that 
the  several  claimants  named  brought  suit 
on  their  several  demands  In  the  district 
court  of  Benton  county  making  said  Blzy 
and  the  appellants  parties  defendant  therein 
and  demanding  recovery  upon  said  several 
items  of  material  and  supplies,  and  that  It 
was  there  determined  and  adjudicated  upon 
demurrer  that  neither  said  EUzy  nor  his 
estate  was  liable  on  said  accounts.  This 
answer  was  not  challenged  by  demurrer  or 
motion,  and  upon  the  trial  the  truth  of  the 
said  allegations  was  conceded  by  stipulation 
as  to  the  claims  on  account  of  payments 
made  to  Meyocks  and  to  St.  Clair  &  Raw- 
son.  Under  this  record,  in  so  far  as  relates 
to  payments  made  to  Meyocks  and  to  St 
Clair  ft  Rawson,  there  was  no  error  in 
directing  a  verdict  for  plaintiff.  The  sufll- 
ciency  of  the  defense  pleaded  thereto  not 
having  been  challenged  In  the  trial  court,  it 
is  not  open  to  the  defendants  to  raise  the 
qneetion  for  the  first  time  in  this  court;  and 
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proof  or  concession  of  the  facts  so  pleaded 
Is  sufficient  to  sustain  the  defense,  even 
though  bad  It  been  challenged  In  time  the 
court  most  have  held  it  lnsu£9cient.  See 
Benjamin  ▼.  Vleth,  80  Iowa,  149,  45  N.  W. 
731;  Lundean  t.  Hamilton,  184  Iowa,  929, 169 
N.  W.  208;  Helman  v.  Felder,  178  Iowa,  740, 
160  N.  W.  234;  Bank  v.  Zelms,  93  Iowa,  140, 
61  N.  W.  483;  Ormsby  v.  Graham,  123  Iowa, 
211,  9S  N.  W.  724.  The  same  kind  of  plea 
was  made  to  the  Ellis  Lumber  Company  Item, 
but  we  find  in  the  record  no  testimony  or 
concession  to  support  It,  and,  as  it  is  admit- 
ted that  this  item  was  in  fact  paid  by  the 
defendants,  we  are  disposed  to  bold  that  they 
should  have  had  credit  therefor.  That  this 
item  did  not  have  attention  in  writing  the 
original  opinion  Is  due  to  the  fact  that  the 
contest  in  the  court  below  and  upon  submis- 
sion in  this  court  was  centered  almost  ex- 
clusively upon  the  question  whether  the  con- 
tract In  suit  provided  for  liquidated  damages, 
and  these  items  of  counterclaim  received 
only  slight  and  incidental  notice  at  the  bands 
of  counsel  on  either  side. 

Subject  to  the  modification  here  suggested, 
we  find  nothiiig  in  the  petition  for  rehearing 
to  Justify  us  in  reopening  the  case  to  further 
consideration.  It  Is  therefore  ordered  that 
the  amount  pf  the  verdict  directed  in  favor 
of  the  plalnticr  and  Judgment  entered  thereon 
be  reduced  by  the  sum  of  $300,  with  Interest 
at  6  per  cent  from  January  20,  1915,  to  the 
date  of  the  entry  of  said  Judgment  As  thus 
modified,  the  opinion  heretofore  filed  will 
stand.  The  costs  of  this  court  are  taxed  to 
the  appellant,  except  the  sum  of  $25  to  be 
paid  by  the  appellee. 

Petition  for  rehearing  overruled. 


MOSES  V.  NATIONAL  UNION  COAL  MIN. 
I  NO  CO.  et  al.    (No.  34200.) 

(Supreme  Court  of  Iowa.    Oct  19,  1921.) 

i.  Matter  and  servaat  «=3385(I4)— "Lost  of 
uss"  of  foot  equlvalant  to  "lost"  of  foot, 
within  Compensation  Act. 
No  rate  of  compensation  being  provided  for 
the  'loss'  of  use"  of  a  member.  Workmen's 
Compensation  Act  {  2477m9,  subd.  (j),  pro- 
viding, for  injuries  not  named  in  the  schedule, 
"the  rate  of  compensation  shall  bear  such 
relation  to  the  amoont  stated  in  the  schedule 
as  such  disability  bears  to  those  produced  by 
the  injuries  named  in  the  schedule,"  the  "loss 
of  use"  of  a  foot  from  ankylosis  should  be  con- 
sidered as  of  a  "loss"  of  the  foot  and  compen- 
sation awarded  as  of  disability  partial  in  char- 
acter but  permanent  in  quality. 

2.  Master  and  servant  i8=3385( I)— "Disability," 
la  Compensation  Act,  moans  Impairment  of 
oarnlno  capacity. 
'T)i8ability,"  as  used  in  Workmoa's  Com- 
pensation Act  means  impairment  or  lessening 


of  earning  capacity,  and  not  the  loss  of  a  mem- 
ber or  the  permanent  loss  of  the  use  thereof. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Seriea,  Dlsft' 
bUity. 

3.  Master  and  servant  «=s387— CompensatiOB 
for  loss  Of  a  momber  predudas  compensation 
for  disahlllty. 
An  award  under  Workmen's  CJompensatlon 
Act  I  2477m9,  subd.  (j),  for  loss  of  use  of  a 
member,  being  "for  disability  partial  in  char- 
acter and  permanent  in  quality,"  precludes  com- 
pensation under   subdivision    (h)    "for  injury 
produciog  temporary  disability." 

Appeal  from  District  Ciourt  Monroe  Cioun- 
ty;  D.  M.  Anderson,  Judge 

Both  parties  appeal  from  an  award  by  the 
court  below  In  a  proceeding  under  the  Work- 
men's (Compensation  Act  Affirmed  on  ap- 
pellant's appeal ;  reversed  on  cross-appeal. 

Olarkson  ft  Huebner,  of  Albia,  for  appel- 
lant 

J.  F.  Dammann,  Jr.,  of  Chicago,  IlL,  and 
D.  W.  Bates,  of  Albia,  for  appellees. 

STEVENS,  J.  Both  parties  have  appealed 
from  the  judgment  of  the  court  below  in  a 
proceeding  under  the  Workmen's  Compensa- 
tion Act  (Code  Supp.  1913,  c.  Sa).  As  the 
claimant  first  gave  notice,  he  will  be  desig- 
nated as  the  appellant  The  subject  of  com- 
pensation is  alone  Involved. 

Appellant  a  coal  miner  employed  by  the 
National  Union  Coal  Mining  Company  of  Al- 
bia, on  or  about  July  21,  1017,  was  Injured 
by  slate  falling  from  the  roof  of  hia  work- 
ing place  In  the  mine,  and  striking  him  cm 
the  right  shoulder  and  right  leg.  His  inju- 
ries consisted  of  a  fracture  of  the  shoulder 
blade  and  a  compound  fracture  of  the  tibia 
at  Its  lowermost  extremity.  The  Injury  to 
the  shoulder  completely  healed  without  re- 
sulting disability,  and  la  not  Involved  here- 
in. On  August  7,  1918,  appellant  entered  in- 
to a  stipulation  with  appellee,  as  employer, 
and  the  Maryland  Casualty  (Tompany,  as  in- 
surer, by  the  terms  of  which  appellee  agreed 
to  pay  him  $623  in  full  of  compensation  for 
the  disability  Incurred — ^that  is,  at  the  rate 
of  $6.23  per  week  for  100  weeks.  This  stipu- 
lation was  duly  filed  in  the  office  of  the 
Industrial  Commissioner.  Tlie  last  payment 
was  due  and  paid  August  27,  1919,  vrben  a 
final  i-eceipt  and  release  was  executed  to  the 
company  by  appellant 

On  July  18,  1919,  appellant  filed  a  peti- 
tion, under  the  provisions  of  section  2477m34 
of  the  1913  Supplement  with  the  Industrial 
Commission  asking  that  the  settlement  be 
ceopened  and  the  case  reviewed.  A  hear- 
ing was  had  before  the  Commissioner  result- 
ing the  settlement  being  set  aside  and  an 
award  of  compensation  for  a  period  of  125 


9=3l>N>r  other  cases  sea  BBme  topic  Mid  KBY-NVMBBR  in  all  Key-Numbered  Dlsesta  sad  Indsxw 


Digitized  by 


Google 


Iowa) 


MOSES  T.  NATIONAIi  CNION  COAL  UIKINO  CO. 

(114  N.W.) 


747 


weeks  at  $6.23  per  week,  wlfh  proylslon  for 
credit  of  payments  previously  made.    . 

Upon  appeal  to  the  district  court,  the  find- 
ing of  the  Commissioner  was  set  aside  and 
an  award  made  by  the  coutt  of  $6.23  per 
week  for  the  entire  period  of  disability,  not, 
however,  exceeding  300  weeks.  Both  par- 
ties concede  that  the  allowance  made  by  the 
Commissioner  for  125  weeks  was  proper,  apd 
should  have  been  sustained.  Appellant,  how- 
ever, further  contends  that  be  Is  entitled 
to  compensation  under  paragraph  14,  subd. 
(]),  of  section  2477m9,  and  also  under  subdi- 
vision (h)  thereof.  The  injury  to  appellant's 
leg  resulted  in  complete  and  permanent  an- 
,kyIosls,  or  stlfTening  of  the  ankle.  Thrae  Is 
also  a  sinus  above  each  malleolus  from  which 
a  thin  pus  is  discharged.  This  discharge 
is  caused  by  a  decayed  condition  of  the  bona 
Th£  physicians  who  testified  before  the 
Industrial  Commissioner  gave  it  as  their 
opinion  that  the  sinuses  will  ultimately  com- 
pletely heaL 

[1]  Subdivision  (h)  of  section  2477m9,  as 
amended  by  chapter  270  of  the  Thirty-Sev- 
enth General  Assembly,  is  as  follows : 

"For  injury  producing  temporary  disability, 
fifty  per  cent,  of  the  average  weeldy  wages  re- 
ceived at  the  time  of  injury,  subject  to  a  max- 
imum compensation  of  fifteen  dollars  and  a  min- 
imum of  six  doUara  per  week;  provided,  that 
if  at  the  time  of  injury  the  employ^  receives 
wages  less  than  six  dollars  per  week,  then  he 
shall  receive  the  full  amount  of  wages  per  week. 
This  compensation  shall  be  paid  during  the 
period  of  such  disability,  not,  however,  beyond 
three  hundred  weeks." 

Subdivision  (J),  as  amended  by  chapter  270 
of  the  Thirty-Seventh  General  Assembly,  and 
paragraph  14  thereof.  Is  as  follows : 

"For  disability  partial  in  character  and  per- 
manent in  quality,  the  compensation  shall  be  as 
follows:  •  •  •  (14)  For  the  loss  of  a  foot, 
fifty  per  cent  of  daily  wages  during  one  hun- 
dred twenty-five  weeks." 

No  specific  provision  is  to  be  found  in  the 
Workmen's  Compensation  Act  for  disability 
resulting  from  the  loss  of  the  use  of  a  foot. 
Paragraph  18  (section  19  under  chapter  270, 
Acts  of  the  Thirty-Seventh  General  Assem- 
bly) of  subdivision  (j),  (  2477m9,  is  as  follows: 

"In  all  other  cases  in  this,  clause  (J),  the 
compensation  shall  bear  such  relation  to  the 
amount  stated  in  the  above  schedule  as  the  dis- 
ability bears  to  those  produced  by  the  injuries 
named  in  the  schedule.  Shoold  the  employ^ 
and  employer  be  unable  to  agree  upon  the 
amount  of  compensation  to  be  paid  in  cases  not 
specifically  covered  by  the  schedule,  the  amount 
of  compensation  shall  be  settled  according  to 
provisions  of  this  act  as  in  other  cases  of  dis- 
agreement" 

The  Commissioner  found  that  the  disability 
resulting  from  the  injury  to  appellant's  ankle 
was  partial  in  character  and  permanent  In 
quality,  and,  as  compensation  for  the  per- 
manent loas  of  the  use  of  a  foot  Is  not  other- 


wise provided  by  statute,  be  dasslfled  the 
disability  as  one  coming  under  the  provisions 
of  paragraph  18,  and  allowed  compensation 
for  the  same  number  of  weeks  as  is  provided 
Is  i>aragraph  14  for  the  loss  of  a  foot  That 
is,  he  found  that  the  relation  the  compensa- 
tion for  the  disability  shown  bore  to  the  dis- 
ability resulting  from  the  loss  of  a  foot  was 
100  per  cent  The  statutes  of  several  of  the 
states  specifically  provide  that  "loss  of  the 
use"  of  a  member  shall  be  equivalent  to  the 
"loss"  of  the  member,  and  In  a  few  cases 
the  disability  has  been  so  treated  In  the  ab- 
sence of  statute.  Clark  v.  Kennebec  Journal 
Co.  (Me.)  113  Atl.  51;  Kramer  v.  Sargent  & 
Co.,  98  Conn.  26,  IW  Atl.  490;  McLean's 
Case,  110  Me.  322,  111  Atl.  383;  Brlstow  Cot- 
ton Oil  Co.  V.  State  Industrial  Commission, 
77  OkL  316,  188  Pac.  658;  Choctaw  PorOand 
Cement  Co.  v.  Lamb,  79  Okl.  109,  189  Pac. 
750;  Ballou  v.  Industrial  Commission,  296 
lU.  434,  129  N.  E.  755 ;  Mark  Mfg.  Co.  v.. 
Industrial  Commission,  286  III.  620,  122  N. 
B.  84;  Spring  Canyon  Coal  Co.  v.  Industrial 
Commission  (Utah)  193  Pac.  821;  Chicago 
Home  for  the  Friendless  t.  Ind.  Com.,  297 
111.  286,  130  N.  B.  766. 

It  was  the  opinion  of  some,  at  least,  of  the 
medical  witnesses  that  the  disability  result- 
ing from  the  ankylosis  of  the  ankle  was  Id 
reality  greater  than  would  have  resulted 
from  the  amputation  of  the  foot  after  an 
artificial  member  had  been  provided.  It 
seems  to  us  that  the  classification  adopted 
by  the  Commissioner  and  the  method  of  com- 
putation is  correct,  and  that  the  compensa- 
tion awarded  by  him  for  125  weeks  should 
have  been  sustained  by  the  court  below.  Up- 
on this  point  the  parties  are  agreed,  at  least 
as  to  the  amount  allowed. 

[2]  11.  It  la,  however,  contended  by  coun- 
sel for  appellant  that  the  Injury  was  also 
compensable  under  sobdlvislon  (h).  This 
contention  presents  a  more  dlfiBcult  ques- 
tion for  decision.  The  act  nowhere  provides 
that,  in  case  of  the  loss  of  a  member,  com- 
pensation shall  be  allowed  therefor,  and  also 
for  the  loss  of  earning  capacity  under  sub- 
division (h),  nor  does  it  specifically  deny  com- 
pensation for  both.  The  compensation  pro- 
vided In  the  several  paragraphs  under  sub- 
division (J)  Is  for  "disability."  The  whole 
theory  and  purpose  of  our  Workmen's  Com- 
pensation Act  is  to  provide  partial  compen- 
sation to  an  injured  employe  during  the 
period  of  disability  resulting  from  such  in- 
jury, not,  however.  In  excess  of  a  designated 
number  of  weeks.  The  word  "disability"  as 
here  used  certainly  means  impairment  or 
lessening  of  earning  capacity,  and  not  the 
loss  of  a  member  or  the  permanent  loss  of 
the  use  thereof.  MarhofTer  v.  Marhoffer,  220 
N.  T.  643,  116  N.  B.  879;  Llmron  v.  Blair, 
181  Mich.  76,  147  N.  W.  546.  The  statute 
does  not  create  a  claim  for  damages,  but  pro- 
vides for  compensation  based  upon  a  certain 
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per  cent  of  the  wages  being  earned.  This 
constmctlon  Is  to  some  extent  snstained  by 
the  provisions  of  subdivision  (g)  of  section 
2477m9,  which  provides  that — 

"No  compensation  shall  be  paid  for  an  injury 
which  does  not  incapacitate  the  employee  for 
a  period  of  at  least  two  weeks  from  earning 
fnU  wages,  bat  if  incapacity  extends  beyond  a 
period  of  two  weeks,  compensation  shail  begin 
on  the  fifteenth  day  after  the  injury." 

Subdivision  (g)  was  amended  by  chapter 
270,  Acts  of  the  Thirty-Seventh  General  As- 
sembly so  as  to  allow  compensation  In  case 
of  the  severance  of  a  member  at  once. 

Appellant  relies  particularly  upon  Nltram 
Ck).  V.  Court  of  Common  Pleas,  Essex  Coun- 
ty, 84  N.  3.  Law,  243,  86  Aa  435,  to  sustain 
his  claim  to  compensation  under  both  para- 
graph 14  and  subdivision  (h).  In  the  Nltram 
Company  Case,  the  ends  of  the  Index,  piiddle 
and  ring  fingers  of  his  right  hand  were  crush- 
ed and  slightly  deformed.  The  end  of  the  In- 
dex finger  of  his  left  hand  was  also  crushed, 
but  did  not  interfere  with  Its  use.  The  mid- 
dle and  ring  fingers  of  his  left  hand  were  so 
badly  crushed  that  amputation  of  the  first 
and  part  of  the  second  phalange  of  each  of 
these  fingers  was  necessary.  These  injuries 
.produced  a  temporary  disability  due  In  part 
to  an  Infection  of  the  left  hand.  The  court 
In  Its  opinion  treated  the  Injury  to  the  hands 
and  the  Injury  resulting  from  the  Infection 
as  two  separate  Injuries,  wholly  different 
In  character.  Just  what  significance  was  giv- 
en to  this  fact  does  not  clearly  appear,  but 
It  Is  Important  that  the  New  Jersey  court 
construes  the  word  "disability"  resulting 
from  the  severance  of  a  member  as  having 
reference  to  the' loss  of  the  member  or  the 
function  thereof,  rather  than  to  the  Impair^ 
ment  of  earning  power.  De  Zeng  Standard 
Ca  T.  Pressey,  86  N.  J.  Law,  469,  92  Aa 
278;  Marhoffer  v.  Marhoffer,  supra. 

[S]  As  already  indicated,  the  word  "dis- 
ability," as  used  in  the  Workmen's  Compen- 
sation Act  of  this  state,  refers  to  the  Im- 
pairment or  loss  of  earning  capacity,  and 
not  to  the  loss  of  the  member  or  of  Uie  use 
thereof.  Appellant  suffered  but  a  single 
injury  to  the  ankle.  The  ankylosis  and  si- 
nuses, with  resulting  supporation,  are  due  to 
this  injury  alone.  As  the  right  to  compen- 
sation Is  baaed  upon  disability  producing 
impairment  or  loss  of  earning  capacity,  the 
schedule  specifically  fixing  the  amount  to  be 
paid  on  account  of  disability  resulting  from 
a  single  Injury  must  be  construed  as  exclu- 
sive of  all  other  provisions  of  the  act    The 


compensation  fixed  and  allowed  under  sub- 
division (h)  la  "for  Injury  producing  tempo- 
rary disability,"  and  that  aUowed  for  the  loss 
of  a  member,  or  of  the  use  thereof.  Is  "for 
disability  partial  In  character  and  permanent 
in  quality,"  and  compensation  under  one 
clause  predtides  compensation  under  the 
other.  As  bearing  upon  this  question  and 
tending  to  support  this  conclusion,  see  Spring 
Canyon  Coal  Co.  v.  Industrial  Commission, 
supra;  Kramer  v.  Sargent  &  Co.,  supra; 
Marhoffer  v.  Marhoffer,  supra;  Chicago 
Home  for  the  Friendless,  297  111.  286,  130 
N.  B.  757;  International  Coal  &  Mining  Co. 
V.  Ind.  Com'n,  293  IlL  824,  127  N.  B.  703, 
10  A.  L.  R.  1010. 

Appellant  is  entitled  to  compensation  ei- 
ther under  paragraph  18  of  subdivision  (J) 
or  under  subdivision  (h).  In  no  event  is  he 
entitled  to  compensation  under  both.  The 
statute  contemplates  but  one  compensation 
for  the  severance  of,  or  the  loss  of  the  use 
of,  a  single  member.  The  theory  of  the 
Workmen's  Compensation  Act  adopted  by 
the  New  Jersey  court  and  ably  urged  by 
counsel  for  app^ant  Is  not  applicable  to  the 
provisions  of  our  statuta  The  Injury  to  ap- 
pellant's ankle  la  permanent  in  quality,  but 
his  disability  Is  partial  only.  It  may  be  that 
the  compensation  awarded  by  the  Commis- 
sioner will  not  compensate  appellant  for 
the  full  period  of  his  disability,  but  this, 
regrettable  as  it  may  be.  Is  without  control- 
ling importance.  Compensation  Is  limited 
in  all  cases,  and  It  Is  easily  omceivable  that 
the  disability  In 'a  given  case,  although  not 
permanent  In  quality,  may  continue  much 
longer  than  the  limit  fixed  by  the  statute, 
during  which  the  employer  must  make  com- 
pensation. 

It  is  our  conclusion,  and  we  hold,  that  ap- 
pellant was  entitled  to  compensation  as  found 
by  the  Commissioner  for  126  weeks  at  the 
rate  fixed  by  him  only,  and  that  the  allow- 
ance by  the  court  of  compensation  under  sub- 
division (h)  during  the  period  of  his  disabil- 
ity, not  exceeding  300  weeks,  Is  erroneous, 
and  should  be  set  aside.  The  judgment  of 
the  court  below  Is  therefore  afilrmed  on  ap- 
pellant's appeal,  and  reversed  upon  the  cross- 
appeal,  and  the  cause  remanded  for  further 
necessary  proceedings  under  the  provisions 
of  the  statute  in  conformity  with  this  opinion. 

Affirmed  on  appellant's  appeal;  reversed 
on  cross-appeal. 

EVANS,  a  J.,  and  ARTHUR  and  FA- 
VILLB,  J  J.,  concur. 
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prove  liability  beyond  this  concession,  and 
the  administratrix  is  doubtless  entitled  to 
stand  upon  it  and  to  claim  the  l>eneflt  of 
$7.02  as  a  proper  charge  for  insurance,  and 
her  claim  to  that  extent  will  be  accordingly 
allowed. 

II.  As  to  the  it»n  of  $46  for  storage  it  is 
contended  by  appellee  tbut  this  coivers  a  pe- 
riod from  November  16th  to  Dec^nber  80th 
for  which  the  estate,  and  not  ttte  individual- 
ly, was  liable  for  the  storage  cost.  This  con- 
tention is  based  upon  the  theory  that  the 
opinion  filed  by  this  court  on  November  15, 
1919,  holding  the  automobile  to  be  nonexempt 
property,  had  the  effect  to  restore  to  the  es- 
tate the  title  to  the  automobile,  and  that  the 
estate  thereafter  became  liable  for  the  stor- 
age, which  continued  until  December  30th 
following,  when  the  automobile  was  sold  by 
the  administratrix.  This  contention  cannot 
be  sustained.  We  have  held  in  our  last  (pin- 
ion filed  and  still  hold  that  this  litigation  la 
essentially  one  affecting  the  private  interests 
of  the  widow  and  of  the  heir  rather  than 
the  Interest  of  the  estate  as  sudi;  that  in- 
asmuch as  the  widow,  while  acting  as  ad- 

■»«.^To  «  -r    mi.  A  4~  *Ki<,  -.-»  >..»    mlnlstratrlx,  took  the  fruits  of  the  finding  in 

EVANS,  C.  J.    The  record  In  this  <»8e, Jias   j^^^  ^^^^       ^^  ^^^^^^  ^^^  ^^^  ^^|^3, 

become  somewhat  complicated  and    lable  to ,        ^^  .utomoblle  to  her.  and  inasmuch  as 
~°  :?!  !\'/^"!l,**l  '^'^^^'T'^L'^T.  in  the  very  nature  of  the  case  such  taking  of 
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Executor*'  and  admlalstraton  €3>l09(i)— Ad- 
niaUtrator  held  entitled  to  charge  Insurance 
premiums  os  estate's  automobile. 

Insurance  premiums  daring  the  time  an  ad- 
ministratrix beld  an  automobile  as  the  proper- 
ty of  the  estate,  before  it  was  awarded  to  her 
as  exempt  property,  held  properly  allowed  as 
a  cliarge  against  the  estate. 

Appeal  from  District  Court,  Polk  C!ounty; 
Ii.  L.  Thompson,  Judge. 

On  petition  for  rehearing.    Modified,  and 
rehearing  denied. 
For  fonn«r  opinion,  see  183  N.  W.  388. 

C.  J.  Lynch,  of  Mechanlcsville,  for  appel- 
lant 

Miller,  Kelly,  Shuttleworth  &  Seeburger, 
of  Des  Moines,  for  appellee. 


to  enter  of  record  a  petition  for  rehearing 
filed  by  the  appellee  on  January  26, 1921,  and 
directed  to  the  first  division  of  our  opinion 
filed  on  November  28,  1920,  and  reported  in 
179  N.  W.  939.  Upon  proper  showing  made 
we  have  reinstated  appellee's  petition  for  re- 


the  fruit  was  irrevocable  in  that  the  use  of 
the  automobile  necessarily  absorbed  its  value 
t»  a  substantial  degree,  the  only  practical 
remedy  left  to  the  appellant  was  to  charge 
the  administratrix  with  the  appraised  value 


hearing  and  ordeml  it  to  be  entered  on  the  «>'  ««  '"'''"^V't  .^«  »•**•":*  ^  *^^  '^^'^ 

record  nunc  pro  tunc.    The  result  is  that  the  "  co^ect    This  being  the  measure  of  reme- 

appellee  is  now  before  us  with  two  petitions  dy  awarded  to  the  appellant,  she  had  no  fur- 

for  rehearing,  the  first  thereof  being  directed  ther  Interest  In  the  preservation  of  the  auto- 

against  the  first  division  of  our  opinion  of  mobile  by  the  administratrix.    It  was  to  the 


November  26,  1920,  and  the  second  thererf 
being  directed  against  both  divisions  of  our 
opinion  of  June  25,  1921,  reported  in  183  N. 
W.  398.  Turning  to  the  first  petition,  It 
challenges  our  holding  whereby  we  charge 


Interest  of  the  administratrix  to  protect  the 
value  of  the  automobile  by  storage  or  oth- 
erwise in  her  own  Interest  In  order  that  she 
might  realize  therefrom  as  large  a  sum  as 
possible.    Her  liability  to  account  for  the  ap- 


the  appellee  with  the  items  of  insurance  and :  praised  value  would  not  be  affected  by  the 
storage,  being  $29.02  and  $46,  respectivdy.  degree  of  her  care  of  the  automobile  after 
It  is  urged  that  at  least  $7.02  of  the  item  of  i  November  15,  1919.  The  statement  in  the 
Insurance  was  Incurred  while  the  admlnlsira-  opinion  that  the  administratrix  sold  the  au- 
triz  held  the  automobile  in  question  as  the ,  tomoblle  under  advice  of  her  counsel  is  chal- 
property  of  the  estate  and  before  the  district  lenged  as  not  being  sustained  by  the  record. 


court  had  awarded  the  same  to  the  adminis- 
tratrix widow  as  exempt  property.  These 
items  bear  no  dates  in  the  report  of  the 
administratrix.  There  is  no  evidence  In  the 
record  pertaining  thereto  except  the  written 
concession  of  the  administratrix  whereby  she 
conceded  that  tlie  Item  of  Insurance  was  in- 
curred wlille  she  held  the  automobile  under 
dalm  ct  individual  ownership  thereof  except 
the  snm  of  $7.02.    There  was  no  attempt  to 


The  statement  is  not  a  very  material  one. 
It  is  enough,  however,  to  say  that  it  is  based 
upon  a  ^letter  written  by  counsel  for  appellee 
to  counsel  for  appellant  and  put  in  evidence 
by  the  appellee. 

The  net  result  of  the  present  consideration 
of  both  petitions  for  rehearing  by  appellee  is 
that  the  appellee  is  allowed  the  claimed  item 
of  $7.02.  In  all  other  respects  both  lier  pe- 
titions for  rehearing  are  overruled. 
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E.  H.  EMERY  &  CO.  v.  AMERICAN  RE- 
FRIGERATOR TRANSIT  CO.  (CHICAGO, 
B.  Sl  a.  R.  CO.,  Garnishm).     (No.  33486.) 

(Supreme  Court  of  Iowa.    Oct.  18,  1921.) 

1.  CarrlM-a  €=>!  10— Duty  of  carrier  to  oarry  a 
thipment  safely  with  due  regaril  to  Its  char- 
acter. 

The  duty  of  a  carrier  is  to  carry  a  shipment 
safely  'with  due  regard  to  its  perishable  char- 
acter. 

2.  Principal  and  agent  is=>  159(2)— Agents  lia- 
ble to  third  person  for  their  own  tortious 
aets. 

An  agent  is  liable  to  third  persons  for  his 
own  tortious  acts. 

3.  Principal  and  agent  €=3l59(2)— Shipper  has 
right  of  action  against  a  rofrigerator  company 
for  misfeasance  In  the  performance  of  Its 
oontraot  with  the  railroad  company. 

A  shipper  has  a  right  of  action  against  a 
refrigerator  company  for  misfeasance  in  per- 
forming its  contract  with  a  railroad  company 
to  load  and  superintend  the  loading  of  fruit  on 
cars. 

4.  Principal  and  agent  ®=3l6(^— Where  a  rofrig- 
erator company  contracts  to  load  cars,  It  can- 
not escape  liability  for  misfeasance  by  calling 
Itself  an  intermediate  agent. 

Where  a  refrigerator  company  contracts  to 
load  and  superintend  the  loading  of  ears,  it 
cannot  escape  liability  by  shifting  the  harden  of 
its  negligence  to  subordinates. 

5.  Principal  and  agent  «=3l93  — Evidenoe  of 
misfeasance  held  sufflolent  to  go  to  the  ]ury. 

In  action  against  refrigerator  for  misfea- 
sance in  performing  its  contract  with  railroad 
company  to  load  and  superintend  the  loading  of 
fruit  on  cars,  evidence  in  support  of  the  claim 
that  improper  loading  and  icing  of  cars  result- 
ed in  damage  held  sufficient  for  jury. 

6.  Evidence  «=9577i/2— Reportor's  notes  of  evl- 
donoe  or  transcript  thereof  may  be  used  In 
retrial  of  a  "case." 

Reading  in  evidence  from  the  transcript  of 
the  testimony  of  witnesses  at  a  former  trial,  of 
a  cause  dismissed  as  to  one  of  the  defendants, 
and  dismissed  without  prejudice  under  Code, 
i  3502,  as  to  the  defendant  in  the  trial  of  the 
present  action,  the  issues  being  the  same  and 
practically  a  retrial  of  the  former  "case,"  comes 
within  Code  Supp.  1913,  {  245a,  providing  for 
the  use  of  a  transcript  of  the  reporter's  notes 
at  a  retrial  of  the  case;  the  word  "case"  in  the 
statute  not  being  used  in  its  narrow,  strictly 
legal  nor  technical  sense. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Case.] 

7.  Depositions  ®=398— Deposition  taken  for  use 
in  former  trial  may  be  used  in  retrial  of  same 
Issue  between  same  parties. 

The  rule  that  a  deposition  taken  for  use  in 
one  trial  cannot  be  used  in  another  without  be- 
ing duly  filed  or  leave  obtained  to  use  it  before 
the  trial   began  has  no  application  when  the 


deposition  is  used  in  a  retrial  of  the  aame  case 
with  the  same  parties  and  iaaues. 

Appeal  from  District  Conrt,  Wapello  Coun- 
ty; D.  M.  Andersoti,  Judge. 

Action  at  law  to  recover  damages  claimed 
to  have  been  sustained  in  the  shipment  of 
nineteen  carloads  of  peaches.  Judgment  waa 
rendered  In  behalf  of  the  plaintiff,  and  ttie 
defendant  appeals.  The  garnishee  also  ap- 
peals, and  the  plaintiff  files  a  cross-appeal, 
conditioned  on  a  reversal  on  defendant's  ap- 
peal.   Affirmed. 

,W.  D.  Eaton,  of  Burlington,  for  gamlabee 
and  appellant 

Brammer,  Seeven  &  Hurlburt,  of  Des 
Moines,  Fred  W.  Lehmann,  Jr.,  of  Kansas 
City,  Mo.,  and  McNett  &  McNett,  of  Ottumwa, 
for  appellant' 

Chester  W.  Whitmorei  of  Ottumwa,  for  ap- 
pellee. 

FAVILI/B,  J.  The  appellee  is  a  copartner- 
ship engaged  In  conducting  a  wholesale  fruit 
business  in  the  city  of  Ottumwa.  The  appel- 
lant is  a  corporation  engaged  in  owning  and 
operating  certain  refrigerator  cars,  which 
said  cars  are  transported  on  various  lines  of 
raUway  throughout  the  country.  The  Missou- 
ri, Kansas  &  Texas  Railway  Ck>mpany  is  a 
corporation  operating  a  line  of  railway  in 
the  state'  of  Texas  and  other  states. 

In  the  year  1912  the  appellee  entered  into 
a  contract  with  one  Gldcumb,  a  fruit  grower 
at  Chatterton,  Tex.,  to  purchase  from  the  said 
Oldcumb  his  entire  output  of  peaches.  The 
Gldcnmb  orchard  is  situated  on  the  lines  of 
the  Missouri,  Kansas  &  Texas  Railway  about 
a  mile  from  a  station  known  as  "(>rchard 
Park."  The  record  discloses  that  early  in 
June,  1912,  the  appellee  wrote  to  officers  of 
thie  appellant  regarding  the  securing  of  equip- 
ment for  the  transportation  of  fruit,  and  re- 
ceived a  reply  that  appellant  would  furnish 
the  necessary  refrigerator  equipment  for 
handling  the  peach  shipment,  and  that  orders 
for  cars  shoiild  be  placed  by  the  api>ellee  with 
the  agent  of  the  Missouri,  Kansas  &  Texas 
Railway  at  Chatterton,  Tex.,  and  also  stating 
that  the  cars  would  be  Iced  at  Sbreveport 
and  re-iced  at  Chatterton.  The  appellee  also 
received  a  letter  from  officials  of  the  Mis- 
souri, Kansas  &  Texas  Railway  Company, 
advising  appellee  that  said  railway  had  made 
arrangements  with  the  appellant  to  furnish 
cars  for  the  handling  of  aU  fruit  and  vege- 
tables moving  under  refrigeration.  In  pursu- 
ance of  this  arrangement,  the  appellee  or- 
dered cars  from  the  said  Railway  Company, 
as  required  for  the  ^ipment  of  the  peaches  in 
question  from  Chatterton,  Tex.  Cars  were 
delivered  and  loaded  with  i>eaches  and 
shipped  to  the  appellee.  This  action  was 
brought   against   the  appellant  cliarglng  it 
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with  nei^gence  In  the  manner  in  wbldi  It 
loaded  tbe  peaches  In  the  said  refrigerator 
cars,  and  also  in  the  failure  to  properly  ice 
said  cars. 

The  record  shows  that  the  Mlssoari,  Kan- 
sas &  Texas  Railway  Company  had  entered 
into  an  agreement  with  the  appellant  regard- 
ing the  furnishing  of  refrigerator  cars  by  the 
appellant  and  the  transportation  of  the  same 
by  the  said  Railway  Company.  In  said  agree- 
ment the  appellant  herein  Is  referred  to  as 
the  "Refrigerator  Company"  and  the  Mis- 
souri, Kansas  ft  Texas  Railway  Company  is 
referred  to  as  the  "Katy  Company,"  and  the 
said  parties  are  so  designated  throughout  tlila 
case,  and  will  be  so  referred  to  by  ua  By 
said  agreement,  appellant  herein  agreed  to 
handle  the  fruit,  melon,  and  vegetable  ship- 
ments originating  on  the  line  of  the  Katy 
Com^^any.  The  agreement  provided  tliat  the 
Katy  Company  should  pay  to  the  Refrigera- 
tor Company  12%  per  cent  of  the  Katy 
freight  revenue,  exclusive  of  switching,  bridge 
tolls,  and  other  terminal  charges.  The  agree- 
ment provided  that  tbe  Refrigerator  Com- 
pany shonld  furnish  to  the  Katy  Company 
sufficient  suitable  cars,  up  to  600  in  number, 
and  as  many  more  as  it  was  able  to  furnish 
for  tranjsportation  of  fruit  as  needed.  The 
contract  provided  that  the  Refrigerator  Com- 
pany (ai>peUant)  should  ice  cars  containing 
perishable  commodities  in  sliipments  originat- 
ing on  the  lines  of  the  Katy  Company.  Also 
by  its  terms  the  Refrigerator  Company  un- 
dertook the  responsibility  of  loading  all  such 
cars,  and  was  allowed  a  sapervision  charge 
therefor. 

This  cauae  involves  a  shipment  of  19  cars. 
The  appellee  idaims  that  the  peaches  in  said 
cars  were  damaged  t)ecanse  the  appellant,  as 
agent  of  the  said  Katy  Company  under  said 
contract  with  it,  undertook  to  load,  brace, 
stow,  and  ice  said  cars,  and  did  the  same  in 
such  a  careless,  negligent,  and  imskillful  man- 
ner that  a  large  amount  of  the  peaches  was 
lost  and  destroyed,  and  appellee  was  put  to 
additional  expense  to  care  for  and  market 
the  remainder.  The  appellee's  cause  of  ac- 
tion was  pleaded  in  six  different  counts  or  tm 
six  difTerent  "theories."  The  only  one,  how- 
ever, submitted  to  the  jury  was  upon  the  the- 
ory of  the  alleged  misfeasance  of  the  appel- 
lant, as  agent  of  the  Katy  Company  under 
said  contract;  the  particular  misfeasance 
charged  being  in  regard  to  the  manner  of 
loading  and  icing  the  cars  In  question. 

I.  It  is  to  be  noticed  at  the  outset  that  ap- 
pellee's action  is  not  brought  against  the 
Railway  Company  as  initial  carrier,  nor  is 
recovery  sought  under  and  by  virtue  of  the 
so-called  "Carmack  Amendment,"  or  other- 
wise as  against  tbe  shipper.  Tbia  action  is 
against  the  Refrigerator  Company  to  recover 
damages  claimed  to  have  been  suffered  by  the 
appellee  because  of  the  negligent  and  careless 
manner  in  whidi  the  appellant.  Refrigerator 


Company,  performed  its  work  of  loading  and 
icing  the  cars  in  question  under  its  contract 
with  the  carrier,  the  Katy  Company.  There 
is  no  contention  that  there  was  any  privity  of 
contract  between  the  apiwUant  and  the  ap- 
pellee. The  action  sounds  in  tort,  if  it  can  be 
maintained  at  alL 

The  question  for  our  determination  at  this 
point  is  wlietlier  or  not  the  api>ellee  can  main- 
tain  an  action  for  damages  against  the  ap- 
pellant, Refrigerator  Company,  as  the  ag«it 
of  the  Railway  Company,  for  its  negligence 
in  performing  its  contract  with  the  latter.  It 
is  to  be  observed  that  appellant  was  not  a 
common  carrier,  under  the  circumstances  dis- 
closed in  this  case,  and  is  not  liable  to  appel- 
lee, if  at  all,  in  any  such  capacity.  Ellis  v. 
Interstate  Com.  Com.,  237  U.  S.  434,  36  Sup^ 
Ct.  645,  69  li.  Ed.  1036. 

[1]  Appellee's  contract  was  with  the  initial 
carrier,  the  Katy  Company.  The  duty  of  the 
latter  company  to  appellee  was  to  carry  the 
sliipment  safely  and  with  due  regard  to  its 
perishable  Character.  Beard  y.  IlL  Central 
Ry.  Co.,  79  lovra,  618,  44  N.  W.  800,  7  L.  R.  A. 
280,  18  Am.  St  Rep.  381. 

Under  the  contract  between  the  Refrigera- 
tor Company  (appellant)  and  the  Katy  Com- 
pany, the  former  became  the  agent  of  tbe  lat- 
ter company,  and  undertook,  as  its  agent,  to 
X)erform  certain  tilings  required  of  said  Rail- 
way Company  under  the  contract  of  shipment 
between  it  and  appellee. 

The  contention  of  the  appellant  is  that  tbe 
appellee  has  no  cause  of  action  whatever 
against  the  appellant,  and  that  the  trial  court 
should  have  directed  a  verdict  in  appellant's 
behalf.  If  the  question  were  one  between  the 
appellee  and  the  Refrigerator  Company,  grow- 
ing out  of  a  contract  between  them,  or  were 
one  between  the  Refrigerator  Company  and 
the  Railway  Company  whereby  the  latter  was 
suing  for  failure  to  properly  perform  the 
contract  between  them,  we  would  have  an 
entirely  different  question  than  the  one  pre- 
sented here.  Assnming  that  there  was  suf- 
ficient evidenoe  to  carry  the  case  to  the  Jury 
on  the  question  of  the  negligent  manner  in 
which  the  cars  in  question  were  loaded  and 
Iced,  the  pertinent  question  still  remains: 
Can  the  appellee  recover  from  tbe  Refrigera- 
tor Company  for  such  negligence? 

[2]  The  question  of  tbe  liability  of  an 
agent  to  a  third  person  for  negligence  lias 
been  frequently  tiefore  the  courts,  and  there 
is  much  confusion  and  lack  of  uniformity  in 
the  authorities.  Cases  have  frequently  arisen 
where  the  duty  wbidti  the  agent  owed  to  the 
public,  rather  than  to  an  individual,  was  In- 
volved, and  liability  determined  because  of 
such  duty.  In  a  general  way  it  may  l>e  said 
that  an  agent  is  liable  to  third  parties  for 
his  own  tortious  acts,  the  same  as  any  other 
person.  ■  The  fact  of  the  agency  neitho:  In- 
creases nor  diminishes  such  liability.  Ban- 
nlgan  v.  Woodbury,  158  Mlcb.  206, 122  N.  W. 


Digitized  by 


Google 


762 


184  NORTHWESTEBN  REFORTEB 


(lows 


581,  183  Am.  St  Bep.  S71 ;  Humphrey*  Tun- 
nel Ca  T.  Frank,  46  C!olo.  K24, 105  Pac.  1093; 
Bergboff  T.  McDonald,  87  Ind.  649;  2  Corpiis 
Juris,  824,  i  498. 

In  determining  tbe  liability  of  an  agent  to 
third  parties  for  tortious  acts  directly  con- 
nected with  and  growing  out  of  tbe  agency, 
the  courts  have  recognized  a  distinction  be- 
tween malfeasance,  misfeasance,  and  nonfeas- 
ance, but  the  line  of  demarcation  has  fre- 
quently been  lost  sight  of,  and  reconciliation 
of  the  authorities  is  utterly  impossible. 

In  Bell  T.  JoBselyn,  3  Gray  (Mass.)  309,  63 
Am.  Dec.  741,  tbe  Supreme  Court  of  Massa- 
diusetts  says: 

"Nonfeasance  is  the  omission  of  an  act  which 
a  person  onght  to  do;  misfeasance  is  tbe  Im- 
proper doing  of  an  act  which  a  person  might 
lawfully  do;  and  malfeasance  is  the  doing  of 
an  act  which  a  person  ought  not  to  do  at  all." 

In  Williams  y.  Dean,  134  Iowa,  216,  111 
N,  W.  931,  11  I».  B.  A,  (N.  S.)  410,  we  said: 

"Nonfeasance  Is  the  nonperformance  of  some 
act  which  ought  to  I>e  performed  and  mis- 
feasance is  the  performance  of  an  act  in  an 
improper  manner,  whereby  some  one  receives 
an  injury." 

Applying  these  deflflitions  to  the  instant 
case,  we  can  eliminate  at  once  tbe  question 
of  "malfeasance,"  for  there  was  here  no  do- 
ing of  an  act  which  ought  not  to  have  been 
done  at  all. 

As  early  as  1701,  In  Lane  v.  Cotton,  1  Ld. 
Raym.  646,  a  distinction  was  recognized  be- 
tween the  liability  of  an  agent  to  third  par- 
ties for  nonfeasance  and  liability  for  misfeas- 
ance. Tbe  distinction  was  made  by  Chief  Jus- 
tice Holt  in  a  dissenting  opinion  in  that  case, 
but  it  has  been  made  the  basis  of  a  differentia- 
tion which  has  been  preserved  with  more  or 
less  consistency  by  text-writers  and  courts 
sipce  that  time.  Some  of  tbe  later  cases,  how- 
ever, have  apparently  eliminated  the  distinc- 
tion entirely.  The  courts,  recognizing  this  dis- 
tinction, hold  as  a  general  rule  that  the  agent 
Is  liable  to  his  principal  for  nonfeasance,  that 
is,  for  an  entire  failure  to  perform  bis  con- 
tract with  bis  principal,  but  that  for  such 
nmtfeasance  a  third  party  cannot  recover 
from  tbe  agent  This  line  of  authorities  also 
holds  that  where  the  agent  has  undertaBen 
the  performance  of  his  contract  and  performs 
tbe  same  In  a  careless  and  negligent  man- 
ner, and  Injury  results  to  a  third  party,  the 
latter  may  recover  from  the  agent  because  of 
his  misfeasance.  To  state  the  proposition  in 
another  way:  Tbe  agent  Is  liable  to  his  prin- 
cipal for  nonfeasance,  and  may  be  liable  to 
third  parties  for  misfeasance.  As  bearing  on 
these  propositions,  see  Brown  Paper  Co.  v. 
Dean,  123  Mass.  267;  Murray  v.  Usher,  117 
N.  X.  542,  23  N.  B.  664;  Grecnberg  v.  Whit- 
comb  Lumber  Co.,  90  Wis.  225,  63  N.  W.  93, 
28  L.  B.  A.  438,  48  Am.  St  Rep.  9U;  2  Cor- 
pus Juris,  824,  {  409. 


WlUIams  ▼.  Dean,  supra,  was  an  action 
wherein  suit  was  brought  against  the  officers 
of  an  agricultural  society,  charging  them  with 
negligence  in  the  erection  of  a  wire  screen  <» 
tbe  grounds  of  the  society.  The  plaintiff,  a 
spectator  at  a  ball  game,  was  injured  by  a 
ball  that  was  thrown  or  batted  through  tbe 
screen.  In  considering  the  case,  the  court, 
speaking  by  Mr.  Justice  Deemer,  said: 

"  *  *  •  The  action  sounds  in  tort  and  is 
manifestly  for  trespass  or  perhaps  tiespass  on 
the  case.  Defendants  were,  of  conrse,  agents 
of  the  society.  They  were  not  the  society  it- 
self; but  were  acting  purely  in  a  representative 
character.  It  liable  at  all,  it  is  because  of 
what  they  did.  It  they  were  guilty  of  some  mis- 
feasance or  trespass  as  distinguished  from 
mere  nohfeasance,  then  they  were  and  are  lia- 
ble, and  they  cannot  shield  themselves  by  saying 
that  they  were  acting  as  agents  for  the  society. 
And  in  this  connection  it  is  entirely  immaterial 
whether  their  acts  were  ultra  vires  or  within 
the  scope  of  their  authority.  No  one  is  per- 
mitted to  say  in  an  action  against  him  for  tres- 
pass or  for  misfeasance  that  he  was  acting  as 
an  agent  in  doing  the  matters  complained  of, 
and  is  therefore  not  liable.  Nor  is  his  liability 
to  be  measured  by  the  extent  of  the  authority 
conferred  upon  him.  On  the  other  hand,  no 
agent  is  liable  to  a  stranger  simply  for  non- 
feasance ;  that  is  to  say,  for  failure  to  do  some 
act  wliich  his  principal  commits  to  his  care. 
He  may  be  liable  for  breach  of  contract  to  his 
principal,  but  not  to  a  stranger  for  a  tort 
These  views  are  stated  with  great  force  and 
perspicuity  in  Murray  v.  Usher,  117  N.  7.  642 
(23  N.  E.  664),  and  Cincinnati  Railway  Co.  v. 
Robertson,  115  Ky.  858  (74  S.  W.  161).  That 
the  same  role  applies  to  ofScers  and  directors 
of  corporations,  see  3  Thompson  on  Corpora- 
tions, sections  4090,  4091,  4096,  et  seq.;  Bmff 
V.  Mali,  86  N.  Y.  200;  Salmon  v.  Richardson, 
30  (3onn.  360  (79  Am.  Dec.  255).  Nonfeasance 
is  the  nonperformance  of  some  act  which  ought 
to  be  performed  and  misfeasance  is  the  per- 
formance of  an  act  in  an  improper  manner, 
whereby  some  one  receives  an  injury.  Illinois 
Cent  B.  R.  v.  Toulks,  191  Hi.  67  (60  N.  B. 
890).  So  that  as  defendants  may  only  be  held 
liable  for  misfeasance,  and  can  only  be  held 
liable  for  the  negligent  performance  of  some 
set  wliich  they  undertook  to  perform,  it  must 
be  shown,  before  they  can  be  held  liable,  that 
such  ones  as  are  sought  to  be  charged  did  some- 
thing in  a  negligent  or  improper  manner." 

In  the  Instant  case  there  is  no  question  of 
nonfeasance  before  us,  because  it  Is  conced- 
ed on  all  hands  that  appellee  undertook  the 
performance  of  its  contract  with  the  Refrig- 
erator Ck>mpaDy. 

Is  Williams  v.  Dean  correct  in  principle, 
or  should  It  be  overruled?  Can  appellant  be 
held  liable  to  the  appellee  for  misfeasance  In 
performing  its  contract  with  its  principal? 

In  Murray  ▼.  Usher,  117  N.  Y.  542,  23  N. 
E.  564,  dted  by  us  in  Williams  v.  Dean,  it  is 
said: 

"  *  *  *  Bat  the  agent  or  servant  Is  him- 
self liable,  as  well  as  tbe  master,  where  the  act 
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producing  the  injoir,  although  committed  in  the 
master's  buaiDess,  is  a  direct  trespass  b;  the 
sei^ant  npon  the  person  or  property  of  an- 
other, or  where  he  directs  tite  tortious  act. 
In  such  cases  the  fact  that  he  is  acting  for 
another  does  not  shield  him  from  responsibility. 
The  distinction  is  between  misfeasance  and 
nonfeasance.  For  the  former  the  servant  is, 
in  general,  liable;  for  the  latter,  not  The 
servant,  as  between  himself  and  his  master,  Is, 
bound  to  serve  him  with  fidelity  and  to  perform 
the  duties  committed  to  him.  An  omission  to 
perform  them  may  subject  tliird  persons  to 
harm,  and  the  master  to  damages.  But  the 
breach  of  the  contract  of  aeryice  is  a  matter 
between  the  master  and  servant  alone,  and  non- 
feasance of  the  servant  causing  injury  to  third 
persons  is  not,  in  general,  at  least,  a  ground 
for  a  civn  action  against  the  servant  in  their 
favor." 

In  Baird  t.  Shipman,  132  111.  16,  23  N.  E. 
384,  7  L.  R.  A.  128,  22  Am.  St.  Rep.  804,  it  Is 
said: 

"It  is  not  his  contract  with  the  principal 
which  exposes  him  to  or  protects  him  from  lia- 
bility to  third  persons,  but  his  common-law  ob- 
ligation to  so  use  that  which  he  controls  as  not 
to  injure  another.  That  obligation  is  neither 
increased  nor  diminished  I>y  his  entrance  npon 
the  duties  of  agency,  nor  can  its  breach  be  ex- 
cused by  the  plea  that  his  principal  is  charge- 
able." 

In  this  case  the  agent  of  the  owner  bad 
control  and  management  of  the  premises,  and 
was  held  liable  for  failure  to  make  repairs  re- 
sulting in  Injury  to  the  third  party. 

In  Campbell  v.  Portland  Sugar  Co.,  62  Me. 
632,  16  Am.  Rep.  603,  the  plaintiff  was  a 
driver  of  a  wagon,  and  his  duties  took  him 
to  a  certain  wharf.  He  stepped  Into  a  hole 
and  was  Injured.  The  Sugar  Company  owned 
the  wharf,  and  the  other  defendants  were  its 
general  agents,  and  had  the  management  of 
its  business  and  charge  of  the  wharf.  The 
court  said: 

"The  other  defendants,  who  were  the  general 
agents  of  the  corporation,  and  had  the  care 
of  this  wharf,  and  who,  through  their  senior 
partnership,  had  agreed  with  the  lessees  to 
make  all  needful  repairs,  are  certainly  in  no 
better  position  than  their  principal. 

"It  is  the  actual  personal  negligence  of  the 
agents  which  constitutes  the  con3tnictive  neg- 
ligence of  the  corporation.  The  corporation 
acts  through  and  by  them,  and  they  act  for  the 
corporation,  and  when  their  acts  or  neglects  re- 
sult in  injury  to  third  parties  they  are  equally 
responsible  with  their  principals." 

In  Homer  v.  Lawrence,  37  N.  3.  Law,  46, 
an  agent  or  employee  hauling  wood  for  his 
employer  failed  to  close  a  certain  fence  in 
consequence  of  which  hogs  escapedi  from  a 
pasture  to  a  railroad  and  were  killed.  It  was 
held  that  the  servant  was  liable  to  the  owner 
of  the  bogs.    The  court  said: 

"It  was  his  own  misfeasance,  for  which,  as 
servant,  he  cannot,  in  any  respect,  claim  ex- 
emption against  the  party  injured." 
184N.W,— 48 


In  liOttman  v.  Barnett,  62  Mo.  169,  the  ar- 
chitect of  a  building,  who  superintended  its 
construction,  failed  to  place  sufBclent  girders 
or  columns  In  the  building,  and  injury  re- 
sulted to  a  third  person.    The  court  said: 

"For  negUgence  he  is  responsible,  not  merely 
to  his  employer,  bat  to  persons  injured  by  rea- 
son of  his  acU." 

In  Bickford  v.  Richards,  154  Mass.  163,  27 
N.  E.  1014,  26  Am.  St.  Rep.  224,  the  parties 
negligently  injured  buildings  in  removing 
tbem,  and  were  held  liable,  the  court  saying: 

_  "Whether  servants  or  contractors,  they  were 
liable  for  the  damage  caused  to  the  plaintiff's 
property  by  their  tortious  acta  or  misfeasance." 

In  H^rrlman  v.  Stowe,  67  Mo.  93,  the  de- 
fendant as  agent  for  his  wife  made  a  trap- 
door on  her  premises.  A  third  party  was  in- 
jured.   The  court  said: 

"The  present  case  seems  to  be  one,  not  of 
mere  nonfeasance  or  omission,  but  of  strict  neg- 
ligence or  wrong." 

Lough  V.  Davis  &  Co.,  80  Wash.  204,  70  Pac. 
491,  69  L.  R.  A.  802,  94  Am.  St.  Rep.  848,  was 
an  action  against  an  agent  who  was  author- 
ized to  rent  and  repair  a  tenement  house. 
The  claim  was  made  that  the  agent  permitted 
the  house  to  become  unsafe  for  want  of  re. 
pairs  which  caused  the  Injury  complained  of. 
There  Is  a  very  full  discussion  and  review  of 
the  anthorltles.    The  court  said: 

«•  *  *  There  can  be  no  distinction  in 
principle  between  the  acts  of  a  servant  who 
puts  in  motion  an  agency  which,  in  its  wrong- 
ful operation,  injures  his  neighbor,  and  the  acts 
of  a  servant  who,  when  he  sees  such  agency  in 
motion,  and  when  it  is  his  duty  to  control  it, 
negligently  refuses  to  do  his  duty,  and  suffers 
it  to  operate  to  the  damage  of  another.  There 
is  certainly  no  difference  in  moral  responsibil- 
ity, there  should  be  none  in  legal  responsibility. 
Of  course,  if  the  omission  of  the  act  or  the 
nonfeasance  does  not  involve  a  nonperformance 
of  duty,  then  the  responsibility  would  not  at- 
tach. If  it  does  involve  a  nonperformance  of 
duty  to  such  an  extent  that  the  agent  is  liable 
to  the  principal  for  the  damages  ensuing  from 
his  neglect,  there  is  no  hardship  in  compelling 
him  to  respond  directly  to  the  injured  party. 
Such  practice  is  less  circuitous  than  that  which 
necessitates  first  the  suing  of  the  master  by  the 
party  injured,  and  then  a  suit  by  the  master 
against  the  servant  to  recoup  the  damages." 

It  was  held  tbat  a  cause  of  action  was 
properly  pleaded. 

In  Ellis  T.  McNanghtcm,  76  Mich.  237,  42 
N.  W.  1113, 16  Am.  St.  Rep.  308,  plaintiff  was 
injured  on  a  defective  sidewalk.  The  ques- 
tion in  the  case  was  whether  the  defendant, 
as  agent  of  the  owner  of  the  premises,  could 
be  held  liable.    The  court  said: 

"Irrespective  of  his  relation  to  his  principal, 
he  was  bound  while  doing  the  work  to  so  use 
the  premises,  including  this  sidewalk,  as  not  to 
injure    others.      IVIisfeasance   may   involve    to 
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some  extent  the  idea  of  not  doing;  as  where 
an  agent,  while  engaged  in  the  performance  of 
his  undertaking,  does  not  do  something  which 
it  was  his  duty  to  do  under  the  circumstances; 
as,  for  instance,  when  he  does  not  exerdse 
that  care  which  a  due  regard  for  the  rights  of 
others  woald  require." 

In  Stiewel  v.  Borman,  63  Arlc.  89,  37  S.  W. 
406,  plaintiff  sued  for  Injuries  In  a  coal  mine 
by  reason  of  negligence  of  an  agent  in  allow- 
ing gas  to  accumulate.  It  was  beld  that  tbe 
agent  was  liable.    Tbe  court  said: 

"*  •  •  The  liabiUty  of  the  agent  rests 
upon  his  failure  to  discharge  a  duty  as  in  mis- 
feasance. Having  complete  control  and  man- 
agement of  the  business,  with  the  power  and 
authority  to  do  what  is  reasonably  necessary  to 
protect  third  persons  against  Injuries  result- 
ing from  omissions  or  commissions  in  the  con- 
duct of  the  same,  he  stands  in  the  relation  to 
others  which  bis  principal  occupies.  He  is  un- 
der obligation  to  so  use  that  which  he  controls 
as  not  to  injure  another.  For  a  failure  to  dis- 
charge this  duty  he  is  liable  in  damages  to  tbe 
party  injured.    This  is  a  reasonable  rule." 

To  like  effect  are  Osborne  r.  Morgan,  130 
Mass.  102,  39  Am.  Rep.  437;  Ward  v.  Pull- 
man Car  Corp.,  131  Ky.  142, 114  S.  W.  754,  25 
li.  R.  A.  (N.  S.)  343,  and  Tippecanoe  Loan  & 
Trust  Co.  V.  Jester,  180  Ind.  357,  101  N.  E. 
915,  L.  R.  A.  1915E,  721. 

Some  of  tbe  cases  go  fartber,  and  indicate 
that  tbe  agent  is  liable  for  nonfeasance  as 
well  as  misfeasance. 

In  Ellis  y.  So.  Ry.  Co.,  72  S.  C.  465,  52  S.  E. 
228,  2  L.  R.  A.  (N.  S.)  378,  tbe  court  reviewed 
tbe  authorities  somewbat  and  bdd: 

"The  true  rule  deducible  from  the  author- 
ities is  that  the  servant  is  personally  liable  to 
third  persons  when  his  wrongful  act  is  the  di- 
rect and  proximate  cause  of  the  injury,  wheth- 
er such  wrongful  act  be  one  of  nonfeasance  or 
misfeasance." 

There  is  another  line  of  cases  a  little  near- 
er to  the  exact  proposition  involved  in  this 
case,  and  this  is  tbe  class  of  cases  where 
an  agent  or  servant  undertakes  to  perform  a 
particular  work  for  the  principal  or  master, 
and  has  full  charge  and  control-  thereof. 
These  cases  bold  tbe  agent  is  Uable  for  an 
act  of  negligence  In  said  work  resulting  in 
injury  to  a  tblrd  person,  whether  it  be  an 
act  of  omission  or  commission.  In  such  cases 
an  omission  of  duty  Imposed  upon  bim  is 
deemed  to  be  a  misfeasance. 

In  Orcutt  V.  Century  Building  Co.,  201  Mo. 
424,  99  8.  W.  1062,  8  L.  R.  A.  (N.  S.)  929, 
the  agent  undertook  tbe  management  of  a 
building  for  his  principal,  and  entered  into 
the  performance  of  tbe  work.  It  was  beld 
that  be  was  liable  for  Injuries  to  a  tblrd 
party  caused  by  bis  misfeasance. 

In  Carson  v.  Quinn,  127  Mo.  App.  S26,  105 
S.  W.  1088,  an  agent  who  bad  the  exclusive  I 
control  and  supervision  of  premises  used  for  ! 
tenement  pnrposes  was  held  personally  liable  ' 


for  injury  received  by  a  tenant  wbo  ttSi  Into 
a  hole  In  tbe  passageway. 

Likewise,  in  Bannigan  v.  Woodbury,  158 
MIeb.  206,  122  N.  W.  531,  133  Am.  St.  Rep. 
371,  an  agent  in  fall  charge  and  control  of  a 
building  was  beld  liable  for  injuries  caused 
fiy  tbe  fall  of  a  pane  of  glass  which  was  neg- 
ligently allowed  to  remain  in  an  unsafe  con- 
dition. 

In  Atkins  ▼.  Field,  80  Me.  281,  36  AU.  376, 
56  Am.  St  Rep.  424,  tbe  court  said: 

"If  the  defendant  had  not  undertaken  to  rig 
and  set  np  the  derrick,  or  in  so  doing  had  sim- 
ply executed  the  will  of  a  lawful  superior  as 
to  details  of  mode  and  material,  there  might  be 
said  to  be  mere  nonfeasance  on  his  part.  But 
he  did  undertake  the  work,  and  practically  ex- 
ercised his  own  discretion  as  to  mode  and  ma- 
teriaL  He  was  then  bound  to  act  carefully  in 
every  respect,  and  his  carelessness  in  any  re- 
spect was  a  misfeasance." 

A  leading  case  announcing  tbe  contrary 
rule  is  Delaney  v.  Rochereau,  34  La.  Ann. 
1123. 44  Am.  Rep.  456.  In  this  acUon  a  cbUd 
was  injured  by  the  -falling  of  a  gallery  of  a 
house.  Tbe  agents  of  the  owner,  who  were 
bound  to  keep  tbe  building  in  good  order, 
were  sned  for  the  Injury.    Hie  court  said: 

"Every  one,  whether  he  is  principal  or  agent, 
is  responsible  directly  to  persons  injure(]  by 
his  own  negligence,  in  fulfilling  obligations  rest- 
ing upon  him  in  iiis  individual  character  and 
which  tbe  law  imposes  upon  him,  independent 
of  contract.  No  man  increases  or  diminishes 
his  obligations  to  strangers  by  becoming  an 
agen^.  If,  in  tbe  course  of  his  agency,  he  comes 
in  contact  with  the  person  or  property  of  a 
stranger,  he  is  liable  for  any  Injary  he  may  do 
to  either,  by  his  negligence,  in  respect  to  duties 
imposed  by  law  upon  him  in  common  with  all 
other  men.  . 

"An  agent  is  not  responsible  to  third  persons 
for  any  negligence  in  iJie  performance  of  duties 
devolving  upon  him  purely  from  his  agency, 
since  he  cannot,  as  agent,  be  subject  to  any 
obligations  towards  third  persons  other  than 
those  of  his  principal.  Those  duties  are  not 
imposed  upon  bim  by  law.  He  has  agreed  with 
no  one,  except  his  principal,  to  perform  them. 
In  failing  to  do  so  he  wrongs  no  one  but  Us 
principal,  who  alone  can  hold  him  responsible." 

In  Feltus  v.  Swan,  62  Miss.  415,  an  agent 
was  sued  for  negligence  In  failing  to  open 
a  drain,  because  of  which  lands  adjacent  to 
the  plantation  of  which  be  bad  charge  were 
Injured.  It  was  held  tbat  there  was  no  lia- 
bility, although  it  was  charged-  tbat  tbe  act 
was  malicious. 

See,  also,  Galbraitb  v.  IlL  Steel  Go.,  1S3 
Fed.  485,  66  C.  C.  A.  859,  2  L.  R.  A.  (N.  S.) 
799;  Dean  v.  Brock,  11  Ind.  App.  607,  88  N. 
E.  829. 

[3]  We  are  confident  tbat  tbe  rule  annoukr 
ced  by  ns  in  Williams  v.  Dean  is  sustained 
by  tbe  great  weight  of  authority,  and  is 
sound  In  principle.  We,  therefore,  bold  that 
for  misfeasance  in  the  performance  of  its 
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contract  with  Its  principal,  which  misfeas- 
ance caused  injury  to  appdiee's  property, 
the  latter  had  a  right  of  action  in  tort 
against  appellant.  Boston  Insurance  Oo.  ▼. 
O..  R.  I.  &  P.  R.  R.  Co.,  US  Iowa,  4^,  92 
N.  W.  88,  59' li.  R.  A.  796;  Dillon  y.  Iowa 
Cent.  R.  R.  CO.,  U8  Iowa,  646,  92  N.  W.  8S6, 
and  Cramblitt  y.  Ferdval-Porter  Co.,  176 
Iowa,  733,  158  N.  W.  541,  L.  R.  A  19170,  77, 
cited  by  appellant  are  not  inconsistent  with 
this  holing. 

(4]  II.  Appellant  contends  ttiat  the  role 
which  exonerates  an  intermediate  servant 
where  an  injury  has  been  committed  by  a 
subordinate  one  under  circumstances  which 
make  the  immediate  actor  and  the  ultimate 
principal  liable  should  be  applied.  See  Wil- 
liams T.  Dean,  supra.  We  fail  to  see  how 
the  rule  contended  for  has  any  application 
to  the  facts  of  the  Instant  case.  Appellant 
under  its  contract  undertook  the  work  of 
loading  and  icing  th4  car  and  had  full  con- 
trol as  to  how  the  work  should  be  Aoae. 

III.  It  is  contended  that  the  Railway  Com- 
pany accepted  the  work  of  loading  and  icing, 
and  that  this  absolves  the  appellant  from  lia- 
bility. There  is  no  evidence  from  which  the 
jury  could  have  found  that  the  Railway  Com- 
pany knowingly  accepted  and  approved  the 
work  of  the  appellant  in  loading  and  idng 
the  cars  even  if  the  rale  contended  for  should 
be  approved. 

[5]°  IV.  It  is  contended  by  appellant  that 
the  evidence  does  not  disclose  that  the  al- 
leged acts  of  negligence  of  appellant  caused 
the  damages  complained  of.  It  is  unneces- 
sary to  review  the  evidence  on  this  question. 
It  was  fairly  before  the  jury  and  proi)eriy 
submitted  to  it.  There  was  sufficient  evi- 
dence to  go  to  the  Jury  to  support  the  claim 
of  impr(^per  loading  and  icing,  and  that  the 
same  resulted  in  damages  to  appellee.  It 
was  essentially  a  jury  question,  and,  finding 
sufficient  evidence  in  the  record  to  sustain 
the  verdict,  we  cannot  Interfere. 

V.  It  is  contended  the  appellee  was  guilty 
of  contributory  negligence,  and  for  that  rea- 
son cannot  recover.  This  was  a  questicm  for 
the  determination  of  the  jury,  and  was  projh 
erly  submitted  by  the  court. 

[S]  VI.  Errors  are  urged  in  the  admission 
of  evidence.  The  first  error  urged  on  this 
ground  that  demands  our  attention  is  with 
respect  to  a  transcript  of  testimony  which  was 
admitted  under  secticm  246a  of  the  Supple- 
ment of  191S.  From  the  record  it  appears 
that  the  appellee  herein  originally  Instituted 
suit  in  Wapello  county  against  the  appellant 
and  the  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Company,  on  February  13,  1914.  Said 
action  Involved  the  identical  shipment  and 
cars  under  consideration  in  this  acAn.  The 
cause  was  submitted  to  the  district  court  of 
Wapello  county  and  tried  without  the  Inter- 
vention of  a  Jury  in  October,  1916.  Subse- 
quently the  court  entered  a  finding  that  the 
Railway  Company  could  not  be  held  liable 


because  of  failure  on  the  part  of  tbft  appellee 
to  comply  with  the  requirements  of  the  bib 
of  lading  in  reqpect  to  the  giving  of  notices, 
but  that  the  Refrigerator  Company  was  lia- 
ble. Upon  the  motion  of  the  appellant  here- 
in, under  section  3502  of  the  Code,  the  action 
was  dismissed,  the  order  cedtlng: 

"Such  dismissal  is  witfaont  prejndlee  to  the 
merits  of  the  action  as  between  plaintiff  and 
said  defendant." 

Immediately  thereafter  the  present  suit 
was  instituted,  embracing  the  identical  mat- 
ters included  in  the  previous  suit  This  ac- 
tion was  aided  by  attachment.  Upon  the 
trial  of  this  cause,  the  appellee  read  in  evi- 
dence from  the  transcript  of  testimony  of 
certain  witnesses  given  upon .  the  former  trial 
before  the  district  court.  Was  this  evidence 
properly  admissible  under  the  provisions  of 
section  245a  of  the  Supplement  to  the  Code 
of  19137  The  section  of  the  statute  provides 
that— 

Any  transcript  of  an  official  court  reporter, 
'Vhen  material  and  competent,  shall  be  admis- 
sible in  evidence  on  any  retrial  of  the  case  or 
proceeding  in  which  the  same  were  taken." 

We  do  not  think  that  the  Lieglslature  in- 
tended to  use  the  word  "case"  in  the  statute 
In  a  narrow  and  strictly  legal  and  technical 
sense.  The  evident  purpose  was  to  obviate 
the  necessity  of  prbdudng  witnesses  who 
bad  once  been  before  the  court  and  had  testi- 
fied respecting  the  matter  in  controversy  be- 
tween the  parties.  Under  the  provisions  of 
the  statute  itself,  if  we  should  now  reverse 
the  case  and  send  it  back  for  a  new  trial, 
the  transcript  of  the  evidence  on  the  last 
trial,  which  would  indnde  the  transcript  of 
the  evidence  of  the  first  trial,  would  be  ad- 
missible. Such  an  incongruous  condition  was 
never  contemplated  by  the  Legislature.  The 
proper  course  to  have  pursued  would  have 
been  to  have  served  notice  of  intention  to 
use  the  transcript  or  obtained  an  order  of 
court  so  to  do,  or  secured  a  stipulation  pro- 
viding for  its  use.  The  situation  here  pre- 
sented can  and  should  be  easily  obviated. 

In  Re  Will  of  Wiltsey,  135  Iowa,  430,  109 
N.  W.  776,  we  held,  under  a  somewhat  similar 
situation,  that  where  no  new  issues  were 
involved  and  the  evidence  taken  on  the  form- 
er trial  was  in  respect  to  the  very  matters 
determined  In  the  subsequent  trial,  the  tran- 
script was  properly  admitted  in  evidence. 

Nothing  in  Spiers  v.  Hendershott,  142  Iowa, 
446,  120  N.  W.  1058,  is  inconsistent  with 
this  holding.  In  that  case  it  affirmatively 
appeared  that  the  transcript  was  offered  in 
a  case  which  was  not  a  retrial  of  a  former 
case,  but  that  the  actions  were  entirely  dis- 
tinct, and  involved  two  separate  and  distinct 
wills,  and  that  the  action  in  which  the  evi- 
dence contained  In  the  transcript  was  receiv- 
ed had  gone  to  final  Judgment.  It  is  to  be 
observed  that  the  orlgliial  case  herein  did  not 
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go  to  final  Judgmoit  It  was  dismissed  as  to 
the  appellant  under  the  proTlsions  of  section 
3602  of  the  Code.   The  order  of  court  recited: 

"Such  dismissal  is  without  prejudice  to  the 
merits  of  the  action  as  between  plaintiff  and 
said  defendant.  The  court  finds  and  adjudges 
that  the  failure  of  tffaintiff  to  prerail  herein  as 
against  the  said  defendant  is  not  because  of  any 
negligence  in  its  prosecution." 

Under  the  record,  we  think  this  transcript 
was  admissible  nnder  this  section  of  the  stat- 
ute. The  parties  were  the  same;  the  issues 
were  the  same;  It  was,  to  all  intents  and  pur- 
poses, a  retrial  of  the  Identical  "case"  In 
which  the  evidence  In  the  transcript  had  been 
taken. 

[7]  In  this  connection,  error  is  also  predi- 
cated upon  the  action  of  the  lower  court  In 
permitting  the  appellee  to  oflCer  in  evidence 
the  d^ositlon  of  a  witness  which  was  taken 
at  the  former  trial  above  referred  to.  No 
question  Is  raised  that  the  deposition  was  not 
properly  taken  and  filed  upon  the  previous 
trial.  It  also  appears  that  the  deposition 
was  taken  upon  notice,  and  that  the  appel- 
lant herein  appeared  and  cross-examined  the 
witness^  It  is  urged,  however,  that  the  dep- 
osition was  not  duly  filed  in  the  instant 
case  nor  was  leave  obtained  t^o  use  It  before 
the  trial  was  begun.  We  are  dted  to  Searle 
T.  Richardson,  67  Iowa,  170,  25  N.  W.  113. 
Therein  we  said: 

"But  we  are  very  dear  that  under  our  prac- 
tice a  party  should  not  be  permitted  to  use  dep- 
ositions on  the  trial  of  one  cause  which  have 
been  taken  in  another,  without  having- filed  them 
in  the  cause  in  which  he  proposes  to  use  them, 
or  obtaining  leave  before  the  commencement  of 
the  trial  to  so  use  them." 

The  rule  so  declared  is  undoubtedly  cor- 
rect, and  a  party  should  not  be  allowed  to 
transport  depositions  from  one  cause  to  an- 
other without  duly  filing  the  same  in  the 
cause  in  which  he  prc^wses  to  use  them  or 
obtaining  leave  of  court  to  so  use  them  b»- 
fore  the  commencement  of  the  trial.  The 
reason  for  this  rule  is  obvious.  The  evidence 
of  a  witness  taken  in  one  cause  may  be  In  a 
large  measure  material  in  some  other  cause 
between  the  same  parties,  but  a  portion  of 
the  evidence  may  be  material  in  one  case  and 
wholly  Inadmissible  in  the  other.  But  the 
rule  can  have  no  application  where  the  dep- 
osition is  used  In  a  retrial  of  the  same  identi- 
cal case  with  the  same  parties  and  the  same 
issues.  Furthermore,  it  appears  that  the  dep- 
osition now  in  question  was  offered  in  evi- 
dence in  the  former  trial  of  the  case,  and  the 
shorthand  notes  of  the  oflBcial  court  reporter 
80  show.  Certainly  no  prejudice  could  result 
to  the  appellant  by  the  reading  of  the  origi- 
nal deposition,  rather  than  by  having  the 
shorthand  rejtorter  read  the  same  from  his 
aborthand  notes  to  the  Jury.    We  think  the 


court  did  not  err  upon  HiIs  record  In  admit- 
ting the  deposition  is  evidence. 

VIL  Error  is  predicated  upon  the  giving 
of  certain  instmctlons  to  the  Jury  and  the 
refusal  to  give  instructions  that  were  request- 
ed. The  matters  complained  of  largely  in- 
clude the  same  subject-matter  heretofore  dis- 
cussed in  this  opinion,  and  It  Is  unnecessary 
to  discuss  the  matter  further.  We  find  no 
error  in  the  instructions  that  were  given  or 
in  the  refusal  to  give  the  instructions  that 
were  requested  by  the  appellant.  The  case 
seems  to  have  been  fairly  submitted  to  the 
Jury,  and  the  Judgment  appealed  from  most 
be  affirmed. 

In  view  of  this  coaclaslon,  no  farther  con- 
sideration need  be  given  to  the  appellee^s 
cross-appeal, 

Affirmed* 

EVANS,  a  jr.,  and  STEVENS,  WEAVER, 
and  ARTHUR,  JJ.,  concur, 


ARTIFICIAL  ICE  CO.  V.  RECIPROCAL  EX. 
CHANGE.    (No.  34236.) 

(Supreme  Court  of  Iowa.    Oct  26,  1921.) 

1.  Appeal  anderror«=9842(2),  lOIO(l)— Ftad- 
Inas  of  oonrt  may  be  set  aside  If  wittiout  sub- 
•tantlal  support  In  the  evidence;  oondnsloas 
of  law  from  facts  found  revlewahtew 

ladings  of  fact  by  the  trial  court  in  an 
action  at  law,  in  so  far  as  they  have  any 
substantial  support  in  the  evidence,  are  to  be 
given  the  effect  of  a  jury  verdict;  but,  like  a 
Jury  verdict,  such  findings  are  not  immune 
against  review  on  appeal,  if  it  appear  that  they 
are  without  substantial  support  in  the  testi- 
mony, nor  does  the  rule  exdnde  Inquiry  into 
the  question  whether,  conceding  the  truth  of  a 
finding  of  fact,  it  justifies  the  condusions  of 
law  drawn  therefrom  by  the  trial  court. 

2.  Insuraaoe  «=»23S  —  Barden  of  •StakllsMnf 
alTeotlvo  eaaoellatlOB  an  iasarar. 

The  issuance  of  a  fire  policy  being  admitted 
and  loss  occorring  within  the  term  covered 
by  the  contract,  the  burden  of  establishing  an 
effective  cancellation  before  the  loss  is  upon  the 
insurer. 

S.  Inraranea  «=>226— Right  to  etfaot  eancella- 
tlon  of  policy  wKhost  oonseat  Must  be  provld- 
•d  In  atatnte  or  contract 
Except  as  sndi   right  is  provided  for  by 
statute  or  reserved  in  the  contract,  neither  the 
insurer  nor  the  insured  can  declare  or  effect 
a  cancellation  of  a  fire  policy  without  the  eon- 
sent  of  the  other,  and  such  cancellation  at  the 
demand  of  one  without  the  consent  of  the  other 
can  be  effected  only  by  strict  compliance  with 
terms  aiMt'condiUons  provided. 

4.  Insuraaoe  «=>229(2)— Threat  to  oaaeol  sat 
notice  of  eanoeilation  of  lira  policy. 
Letters  of  insurance  company  addressed  to 
insured  in  fire  policy,  threatening  a  canceOatiOB 
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imle(s  improTemuitt  were  made  to  deereaae  the 
fire  hazard,  did  not  cooatttnte  a  notice  of  can- 
cellation. 

5.  insurance  ^9229(2)— NoMoe  of  oanoellatloa 
of  Are  pdioy  InsnfllolMt 

Where  policy  of  fire  inearance  provided  for 
five  daTB'  notice  of  cancellation,  a  notice. sim- 
ply stating  "This  ia  notice  of  the  cancellation 
of  the  following  polides,  according  to  their 
terms  and  this  notice:   Policy  No.  ,"  etc., 

was  not  in  proper  form. 

6.  iasaranee  «=>229(l) —  Insured  may  waive 
provision  for  five  days'  notice  of  oancellatioa. 

Insured  in  a  fire  policy  may  waive  his  right 
to  a  five  days'  notice  of  cancellation  by  consent 
to  immediate  cancellation,  and  a  consent  or 
agreement  of  that  kind,  once  fairly  made  and 
acted  upon,  will  effectually  terminate  all  con- 
tract relations  and  liabilities,  save  perhaps  the 
obligation  of  the  insurer  to  return  unearned 
premium;  but  such  agreement,  consent,  or 
waiver  of  such  valuable  right  without  any  ap- 
parent consideration  is  not  to  be  lightly  infer- 
red from  circumstances  equally  consistent  with 
the  absence  of  such  consent 

7.  Insurance  «=9668(l)— Saouring  of  other  in- 
suranoe  not  waiver  of  right  to  notloe  of  oan- 
oeliatlon  as  matter  of  law. 

It  cannot  be  said,  as  a  matter  of  law,  that 
by  procuring  new  insurance  upon  receipt  of 
notice  of  cancellation  of  fire  policy  insured 
waived  his  tight  to  full  five  days'  notice  of  can- 
cellation provided  for  in  policy,  where  the  pol- 
icy encouraged  rather  than  discouraged  the  car- 
rying of  insurance  in  other  companies. 

8.  las«ruM  «s»23S  —  Evidence,  held  not  to 
show  oottsent  of  Insared  to  ImmMllata  oanoel- 
latlan  of  fire  polloy. 

In  an  action  on  a  fire  policy  which  defend- 
ant claimed  was  canceled  before  a  loss,  evidence 
held  not  to  show  that  plaintifC  consented  to  a 
cancellation  of  the  policy  without  observance 
of  a  condition  therein  that  it  could  only  be  can- 
celled on  five  days'  notice. 

9.  InsnniMM  «s>ei5--Raoovery  hy  Insured  un- 
der polley  held  not  to  amount  to  doablo  ro- 
covory. 

•Where  plaintiff  carried  contracts  of  insur- 
ance in  a  number  of  companies  at  the  time  of 
a  fire,  and  together  with  all  the  insurers,  ex- 
cept defendant  insurer,  assumed  the  relation 
of  coinsurers,  each  being  bound  to  share  pro 
rata  in  the  entire  loss,  it  being  contemplated 
that  plaintiff  should  sue  defendant  and  reim- 
burse the  coinsurers  if  he  recovered,  defend- 
ant cannot  contend  that  plaintiff  collected  the 
fan  amount  of  its  loss  from  the  other  insurers 
and  that  a  Judgment  in  favor  of  plaintiff  would 
amount  to  a  double  recovery  upon  a  single  de- 
mand; the  coinsurers  being  entitled  to  reim- 
bursement, and  the  action  being  brought  in 
part  for  their  benefit. 

10.  lasuranoo  «=>229(2)  —  Notloo  of  oanoslla- 
tion  must  provide  far  repayment  of  unoarned 
pramiuma. 

Where  a  policy  of  fire  insurance  provided 
that  it  could  be  cancelled  by  insurer  upon  five 
days'  written  notice  with  or  without  tender  of 


the  unused  deposit,  "whidi  unused  paid  deposit, 
if  not  tendered,  shall,  when  ascertafaied,  be 
refunded  on  demand.  Notice,  of  cancellation 
aball  state  that  said  unused  paid  deposit,  if 
not  tendered,  will,  when  ascertained,  be  re- 
funded on  demand" — a  notice  of  cancellation 
which  failed  to  state  that  the  unused  paid  de- 
posit, If  not  tendered,  would,  when  ascertained, 
be  refunded  on  demand,  was  wholly  void. 

Appeal  from  District  Oonrt,  Woodbury 
Comity;  0.  0.  Hamilton,  Jndge 

Action  at  law  to  recover  npon  policies  of 
Insurance.  There  was  a  trial  to  the  court 
without  a  Jury.  Judgment  for  the  defend- 
ant, and  plaintiff  appeals.    Reversed. 

Sears,  Snyder  Ai  Oleysteen,  Vail  E.  Purdy, 
and  H.  0.  Harper,  all  of  Sioux  City,  for  ap- 
pellant 

D>  V.  Howdl,  of  Kansas  City,  Mo.,  and 
Henderson,  Frlbourg  &  Hatfield,  of  Sioux 
City,  for  appellee. 

WEAVER,  J.  The  plaintiff  is  the  owner 
of  an  extensive  Ice  plant  at  Sioux  City,  Iowa. 
The  Reciprocal  Exchange,  named  as  defend- 
ant herein,  is  a  voluntary  association  of  in- 
surers organized  under  the  terms  of  chapter 
180,  Laws  of  the  37tt  O.  A.  of  Iowa.  On 
June  30th  defendant  issued  its  policy  of  in- 
surance to  the  plaintiff  on  said  Ice  plant  and 
property  for  the  sum  of  $11,000  for  the  term 
of  one  year  from  said  date.  Later,  on  July 
31, 1918,  defendant  Issued  to  plaintiff  another 
policy  of  like  character  upon  the  same  prop- 
erty for  $13,000  for  the  term  of  one  year 
from  that  date.  Each  iMllcy  contained  a 
provision  reading  as  follows: 

"In  consideration  of  the  acceptance  by  the 
insured  of  a  reduction  in  premiums  from  the 

established  rate  of  per  cent  to  1.1222 

per  cent.,  it  is  agreed  that  the  insured  shall 
maintain  insurance  during  the  life  of  this  pol- 
icy upon  the  property  insnred  to  the  extent 
of  at  least  00  per  cent  of  the  actual  cash 
value  thereof  at  the  time  of  the  loss;  and  that, 
failing  to  do  so,  the  insured  shall  be  a  coinsurer 
to  the  extent  of  such  deficit." 

Each  policy  also  contained  another  clause, 
as  follows: 

"Ganeellation  of  PoKcy.— This  policy  shall  be 
canceled  at  any  time  at  the  reiiuest  of  the 
insured,  in  which  case  one-fourth  of  the  deposit 
may  be  retained  by  the  attorney  for  the  expense 
of  making  this  contract,  and  the  unused  por- 
tion of  the  paid  deposit  when  ascertained,  shall, 
upon  demand  and  the  surrender  of  this  policy, 
or  last  renewal,  be  returned  to  the  insured. 
This  policy  may  be  canceled  at  any  time  by  the 
attorney  by  giving  to  the  insured  a  five  days' 
written  notice  of  cancellation  with  or  without 
tender  of  the  unused  paid  deposit  which  unused 
paid  deposit,  if  not  tendered,  shall,  when  ascer- 
tained, be  refunded  on  demand.  Notice  of  can- 
cellation shall  state  that  said  unused  paid  de- 
posit (if  not  tendered)  will,  when  ascertained, 
be  refunded  on  demand." 
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In  addition  to  tbls  Insurance,  plaintiff  was 
carrying  policies  In  seTeral  other  companies. 
A  Are  occurred  on  October  17,  1918,  Injuring 
or  destrofing  the  insured  property  to  the 
extent  of  $30,443.77,  and  this  action  was  be- 
gun by  plaintiff  to  recover  the  amount  or 
proportion  of  such  loss  or  damage  which  Is 
alleged  to  be  properly  chargeable  to  defend- 
ant. Defendant  does  not  deny  the  Issuance 
of  the  policies,  but  rests  its  defense  upon 
the  proposition  that  such  insurance  bad  been 
canceled  before  the  loss  occurred.  In  sup- 
port of  its  plea  of  cancellation  of  the  policies 
the  defendant  produced  evidence  substantial- 
ly as  follows : 

After  the  issuance  of  these  policies  and 
prior  to  September  11,  1918,  a  representative 
of  the  defendant  company  visited  Sioux  CJlty, 
and  after  inspection  of  ttie  Insured  property 
advised  or  recommended  certain  changcis  or 
Improvements  to  decrease  the  fire  hazard, 
and  upon  his  report  defendant  requested  or 
demanded  that  the  spedfled  Improvements 
be  made.  This  not  meeting  with  a  satis- 
factory response,  the  follovrtng  correspond- 
ence ensued.  Under  date  last  named,  defend- 
ant wrote  plaintiff,  as  follows : 

"Artificial  Ice  Company,  Sioux  City,  Iowa 
—Gentlemen :  We  are  still  holding  oar  files  open 
for  reply  to  our  letter  regarding  the  fire-extin- 
guishing facilities  in  your  plant.  Kindly  let 
us  have  a  reply  on  the  bottom  of  this  sheet, 
and  oblige.  Yours  very  truly,  Bruce  Dodson, 
Manager." 

On  September  30,  1918,  plaintiff  returned 
said  letter  to  the  defendant,  writing  or  in- 
dorsing thereon  its  answer,  as  follows: 

"We  have  decided  to  add  no  equipment  or 
changes  to  onr  plant  at  the  present  time.  Ar- 
tificial Ice  Co.  Signed.  J.  B.  Hathaway,  Pres. 
If  this  does  not  meet  your  approval  let  us 
know  so  we  can  replace  our  insurance." 

Thereafter,  under  date  of  October  8,  1918, 
defendant  addressed  a  letter  to  the  plain- 
tiff as  follows : 

"Artificial  Ice  Company,  fflonx  City,  Iowa— 
Oentlemen:  This  is  notice  of  the  cancellation 
of  the  following  policies,  according  to  their 
terms  and  this  notice;  Policy  No.  73932,  cov- 
ering $11,000,  written  to  expire  June  80th. 
Policy  No.  74292,  covering  $18,000,  written  to 
expire  July  SlsL  We  regret  the  necessity  of 
this  action,  but  inasmuch  as  your  plant  was 
not  found  in  satisfactory  physical  condition, 
and  you  decline  to  make  necessary  improve- 
ments, our  action  as  indicated  above  becomes 
imperative.  Very  truly  yours,  Bruce  Dodson, 
Manager." 

While  this  letter  is  dated  October  8,  1918, 
It  is  shown  quite  conclusively,  and  the  trial 
court  finds,  that  It  was  not  mailed  until  Oc- 
tober 15th  and  was  received  by  plaintiff  on 
October  16,  1918.  On  October  15th  defendant 
wrote  another  letter  as  follows : 

"Artificial  Ice  Company,  Sioux  City,  Iowa— 
Gentlemen:    In  order  that  there  may  be  no 


misnndentanding,  we  beg  to  confirm  onr  letter 
of  October  8th  that  poUcy  No.  73932,  for  $11,- 
000  insurance,  written  to  expire  June  80,  1919, 
and  policy  No.  74292,  for  $13,000,  written  to 
expire  July  31,  1919,  are  now  canceled  and 
void,  in  accordance  with  their  terms  and  notice 
given.  Kindly  see  that  the  canceled  polidea 
are  xeturned  to  us.  Very  truly  yours^Bmee 
Dodson,  Manager." 

Tlie  foregoing  communication  was  not  re- 
ceived by  plaintiff  onUl  October  17,  1918, 
the  date  upon  which  the  loss  occurred.  On 
October  16th,  after  the  receipt  of  the  letter 
purporting  to  have  been  written  on  October 
8th,  the  plaintiff's  president  phoned  a  mes- 
sage to  their  Insurance  agents  In  Sioux  City 
ordering  insurance  upon  the  Ice  plant  to  the 
amount  of  $24,000,  and  received  aqswer  tliat 
the  policies  therefor  would  be  issued.  At 
the  same  time  the  agents.  In  accordance  with 
the  admitted  custom  or  usual  manner  of 
transacting  such  business,  issued  so-called 
"binders,"  or  "binding  slips,'  by  virtue  of 
which  plaintiff  obtained  temporary  insur- 
ance for  the  amount  named  to  cover  the  pe- 
riod required  for  preparation  of  the  policies. 
At  the  fire  occurred  on  the  following  day, 
the  policies  thus  ordered  do  not  appear  to 
have  been  delivered  before  the  loss  was  suf- 
fered, but,  so  far  as  appears,  none  of  said 
companies  contested  their  liability  to  con- 
tribute to  the  Indemnity.  At  the  date  of  the 
loss  plaintiff  held  (Including  those  issued  by 
defendant)  13  policies  or  binders  Issued  by 
12  different  Insurers,  aggregating  a  total  ot 
$60,500  of  Insurance;  or  (excluding  the  de- 
fendant's policies)  the  undisputed  insurance 
was  $36,600.  The  value  of  the  property  im- 
mediately before  the  fire,  as  adjusted  with 
the  Insnrers,  other  than  the  defendant,  was 
$47,294.29,  and  the  loss  by  the  fire  was  $30,- 
443.77.  Within  a  very  short  time  after  the 
fire  representatives  of  the  Insurers,  11  in 
numl>er,  not  including  the  d^endant,  met  in 
Sioux  Cttty,  and,  after  negotiating  with  plain- 
tiff and  having  estimated  the  loss  as  above 
slated,  undertook  the  preparation  of  a  sched- 
ule of  apportionment  of  such  loss  to  the 
several  companies.  The  defendant,  Insist- 
ing that  ite  polidea  had  been  duly  canceled 
before  the  fire,  denied  all  liability  for  the 
loss  and  took  no  part  In  the  conferences  or 
negotiations  between  the  plaintiff  and  the 
other  Insurers.  The  first  schedule  prepared 
Included  the  policies  issued  by  defendant, 
estimating  the  contribution  due  from  that 
company  upon  its  two  policies  at  $12,076.85. 
To  this  the  plaintiff's  presidoit  objected  be- 
cause. In  view  of  def«idants'  action  In  giv- 
ing notice  of  a  cancellation  and  denying  all 
liability,  plaintiff  was  uncertain  as  to  Its 
rights,  and  If  it  should  finally  be  determined 
that  defendant  was  not  liable,  the  proposed 
schedule  would  throw  upon  idalntlff  a  loss 
in  excess  of  ite  proper  proportion  as  a  coin- 
surer.  This  question  was  finally  settled  be- 
tween the  conferees  as  follow*:    A  schedule 


Digitized  by 


Google 


Iowa) 


ABTIFICIAIi  ICE  CO,  ▼.  BEdPROCAIi  EXCHANGE 
(114  N.W.) 


759 


was  made  apportioning  the  loss  between  the 
11  Insurers  and  plaintiff,  as  a  colnsurer,  and 
In  consideration  thereof  plaintiff  executed 
a  written  agreement  with  each  of  said  Insur- 
ers to  the  effect  that,  If  the  plaintiff  should 
succeed  in  enforcing  hla  claim  against  the 
defendant,  he  would  pay  to  each  of  said  In- 
surers a  sum  representing  the  difference  be- 
tween the  amount  of  the  apportioned  lia- 
bility to  such  Insurer  without  contrlbuti<m 
by  defendant  and  the  proper  amount  of  such 
apportionmoit  on  the  basis  of  the  Talidlty 
of  the  disputed  policies.  Under  the  adjust- 
ment thus  made,  the  damage  or  loss  sustain- 
ed by  the  plaintiff  was  taken  at  $30,443.77, 
of  which  plaintiff,  as  a  colnsurer,  bore  ?4,- 
105.01,  while  the  other  insurers  (not  Includ- 
ing defendant)  contributed  $26,338.76.  By 
an  amendment  to  his  petition  plaintiff  sets 
out  said  adjustment  and  alleges  that  he  la 
suing  in  this  case  In  the  Interest  of  bis  oo- 
insurers  as  well  as  his  own. 

In  pleading  and  In  argument  the  appellee 
rests  its  defense,  not  only  upon  the  right  of 
cancellation  reserved  In  the  Insurance  con- 
tract— a  right  which  It  claims  to  have  exer- 
cised— ^but  Insists  also  that,  as  the  plaintiff 
had  acted  upon  the  notice  of  cancellation  and 
at  once  procured  other  Insurance  upon  the 
property,  its  action  constitutes  a  waiver  of 
Its  right  to  the  contract  or  statutory  period 
of  five  days  and  a  consent  to  Immediate  can- 
cellation. It  also  pleads  a  tender  made  to 
the  plaintiff  one  year  after  this  action  was 
begun  of  the  sum  of  $243.30  as  the  unearned 
premium  upon  the  policies  it  claims  to  have 
canceled. 

[1]  On  hearing  the  evidence,  the  trial 
court  made  Its  findings  of  fact  and  condu- 
slons  of  law  in  favor  of  defendant,  making 
the  result  to  turn  upon  the  proposition  that 
plaintiff  obtained  the  new  insurance  on  Oc- 
tober 16,  1918,  as  a  replacement  for  defend- 
ant's policies,  and  that  by  such  action  he 
waived  the  time  he  would  otherwise  have 
been  entitled  to  and  consented  to  the  Imme- 
diate cancellation  of  the  Insurance.  As  the 
action  Is  at  law,  the  findings  of  fact  by  the 
trial  court,  in  so  far  as  they  have  any  sub- 
stantial support  in  the  evidence,  are  to  be 
given  the  effect  of  a  jury  verdict.  But,  like 
■  a  Jury  verdict,  such  findings  are  not  Immune 
against  review  on  appeal,  if  it  appear  that 
they  are  without  substantial  support  In  tes- 
timony, nor  does  the  rule  exclude  inquiry 
into  the  question  whether,  conceding  the 
truth  of  a  finding  of  fact,  it  JustlBes  the  con- 
clusions of  law  drawn  therefrom  by  the 
trial  court  Bearing  these  propositions  in 
mind,  we  come  now  to  a  consideration  of 
the  two  phases  of  the  defense  which  were 
held  sufficient  to  defeat  the  plaintiffs  ac- 
tion. 

[2,  3]  I.  The  issuance  of  the  policies  being 
admitted,  and  the  loss  occurring  within  the 
term  covered  by  the  contract,  the  burden  of 
establishing  an  effective  cancellaticm  before 


the  loss  is  upon  the  defendant.  Except  aa 
such  right  is  provided  for  by  statute  or  re- 
served in  the  contract,  neither  the  insurer 
nor  the  insured  can  declare  or  effect  a  can- 
cellation without  the  consent  of  the  other. 
Such  right  is  quite  generally  provided  for  up- 
on prescribed  terms  and  conditions  in  prac- 
tically all  insurance  contracts,  but  the  rule 
is  quite  universal  that  such  cancellation  at 
the  will  or  demand  of  one  of  the  parties  with- 
out the  nmsent  of  the  other  can  be  effected 
only  by  strict  compliance  with  such  terms 
and  conditions.  As  said  by  Marshall,  J.,  In 
Davis  V.  Insurance  Co.,  95  Wis.  226,  70  N.  W. 
84,  87  I*  B.  A.  131: 

"The  right  of  cancellation  does  not  exist  at 
all  except  by  contract,  and  a  clause  in  that  re- 
gard is  In  the  nature  of  a  condition  precedent, 
which  must  be  strictly  complied  with  in  order 
to  make  an  effort  to  cancel  effective  to  accom- 
plish its  purpose." 

See,  also.  Van  Valkenburgh  v.  Insurance 
Co.,  51  N.  X.  465;  Quoug  Tue  Sing  v.  Insur- 
ance Co.,  86  Cal.  566,  25  Pac.  58,  10  Lu  B.  A. 
144;  Bennett  v.  Insurance  C!o.,  115  Mass.  241 : 
German  Union  v.  Clarke,  116  Md.  622,  82 
Aa  974,  39  L.  B.  A.  (N.  S.)  829,  Ann.  Gas. 
1917D,  488;  Barbour  v.  Insurance  Co.,  101 
Wash.  46,  171  Fac.  1030 ;  Bragg  v.  Insurance 
Co.,  115  M&  106,  98  Atl.  632. 

[4,  t]  In  the  case  before  us  the  contract 
provides  In  exi^cit  terms  for  the  manner  in 
wliich  the  Insurer  can  canc^  the  insurance 
and  relieve  itself  from  further  liability  un- 
der its  policy — 

"by  giving  to  the  insared  five  days'  written  no- 
tice of  cancellation,  with  or  without  tender  of 
the  unused  paid  deposit,  which  unused  paid  de- 
posit. If  not  tendered,  shall,  when  ascertained, 
be  refunded  on  demand.  Notice  of  cancellation 
ahaU  state  that  said  unimed  deposit,  if  not  ten- 
dered, tciH,  when  ascertained,  ie  refunded  on 
demand."    (The  italics  are  ours.) 

Without  the  notioe  thus  prescribed  it  was 
not  within  the  power  or  right  of  defendant 
to  cancel  the  policy  except  by  agreement  with 
with  the  insured.  No  such  notice  was  given. 
The  defendant's  letters  addressed  to  the 
plaintiff  threatening  a  cancellation  were  not 
a  notice  within  the  terms  of  the  contract. 
That  contract  provided  for  cancellation  only 
upon  five  days'  notice,  and  admittedly  It  was 
not  given.  The  so-called  notice  did  not  pro- 
vide for  five  days'  time,  or  any  length  of 
time  whatever,  and  was  not,  in  fact,  given 
until  within  two  days  before  the  loss.  More- 
over, the  cancellation  clause  of  the  poUpy 
stipulated  that  the  notice,  if  given,  should 
"state  that  the  imused  paid  deposit,  if  not 
tendered,  will,  when  ascertained,  be  refunded 
on  demand."  The  so-called  notice  neither 
tendered  a  return  of  the  unearned  deposit  or 
premium  nor  promised  to  refund  It  on  de- 
maud.  It  follows,  of  necessity  and  as  a  mat- 
ter of  law,  that  there  was  no  cancellation  of 
the  policy  by  virtae  of  the  alleged  notica 
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[I,  I]  n.  Indeed,  while  not  expressly  con- 
ceding the  insufficiency  of  the  notice  to  effect 
a  compulsory  cancellation  of  the  policies,  we 
do  not  understand  appellee  to  seriously  con- 
test the  conclusion  above  stated,  but  rather 
to  place  principal  reliance  npon  the  proposi- 
tion that  plaintiff  waived  defendant's  com- 
pliance with  the  conditions  of  the  contract 
and  consented  to  the  Immediate  cancellation 
of  the  insurance.  It  may  readily  be  conced- 
ed that,  notwithstanding  the  conditions  at- 
tached to  the  Insurer's  right  to  cancel  for 
the  plaintiff's  protection  against  sudden  and 
arbitrary  withdrawal  of  the  insurance  for 
which  it  had  paid,  it  was  still  competent  for 
the  insured  to  waive  the  benefit  of  Its  con- 
tract and  consent  to  an  immediate  cancella- 
tion of  the  policies;  and  a  consent  or  agree- 
ment of  that  kind,  once  fairly  made  and  act- 
ed upon,  would,  of  course,  effectually  termi- 
nate all  contract  relations  and  liabilities  be- 
tween them,  save  perhaps  the  obligation  of 
the  insurer  to  return  the  unearned  premium. 
Such  agreement,  consent,  or  waiver  of  a 
valuable  right  without  any  apparent  consid- 
eration is  not  to  be  lightly  inferred  from  cir- 
cumstances equally  consistent  with  the  ab- 
sence of  such  consent,  but,  once  fairly  estab- 
lished, the  Insured  Is  bound  thereby.  There 
is  no  evidence  whatever  of  any  express  agree- 
ment or  consent  by  plaintiff  to  waive  the 
conditions  attached  to  the  Insurer's  right  to 
cancel  his  policies.  From  the  time  of  the 
receipt  of  defendant's  letters,  dated  October 
8th  and  October  15th,  until  after  the  loss 
occurred,  there  was  no  meeting  of  the  par- 
ties or  of  their  agents,  and  no  communication 
of  any  Icind,  direct  or  indirect,  passed  be- 
tween them  until  after  the  property  had 
been  destroyed  by  flre.  It  is  insisted  by 
counsel  for  appellee,  and  was  apparently  so 
held  by  the  trial  court,  that,  plaintiff  having 
on  receipt  of  the  defendant's  letter  of  Octo- 
ber 8th  (received  October  leth)  at  once  pro- 
cured new  Insurance  to  a  like  amount,  it  fol- 
lows, as  a  matter  of  law,  that  It  thereby 
ccmsented  to  the  Immediate  cancellation  of 
the  policies  In  suit  The  language  of  the 
court  in  its  finding  of  fact  and  conclusion  of 
law  pertinent  to  the  point  thus  made  is  as 
follows: 

"It  appears  to  the  court  that  there  is  only 
one  question  in  the  case,  and  that  is  whether 
or  not  when  this  additional  insurance  was  tak- 
en out  after  the  notice  of  cancellation  had  been 
received,  whether  «r  not  this  insurance  was  ad- 
ditional insurance,  or  whether  it  was  taken  out 
to  replace  or  as  a  substitute  for  the  insurance 
of  the  defendant  company.  This  is  a  question 
of  fact  I  think  is  determining  in  this  case." 

After  an  outline  of  the  evldmce  the  court 
then  adds: 

"Now  there  Is  Just  the  question  of  fact  as 
to  where  the  preponderance  of  evidence  lies 
as  to  whether  or  not  this  was  new  and  addi- 
tional insurance  to  replace  the  insurance  Is- 
sued by  the   defendant   company.    *    *    *   It 


seems  to  me  the  preponderance  of  tite  evidence 
shows  this  insurance  was  taken  out  to  replace 
or  substitute  the  Insurance  of  the  defendant 
company,  and  there  will  be  a  Judgment  in  favor 
of  defendant" 

In  BO  far  as  said  finding  Involves  any  ma- 
terial controverted  allegation  of  fact,  It  may 
be  accepted  as  conclusive  upon  this  appeal, 
but  with  the  conclusion  of  law  which  tbo 
court  belpw  and  counsel  for  appellee  in  this 
court  draw  therefrom  we  cannot  concur.  To 
fairly  estimate  the  effect  of  plalntifTs  ac- 
tion In  taking  out  new  or  other  Insurance  it 
Is  necessary  tor  us  to  get  a  dear  view  of 
the  frituatlon  In  which  plaintiff  waa  placed. 
The  policies  In  suit  are  not  of  the  more  fa- 
miliar or  ordinary  kind.  They  not  only  con- 
tain no  provision  by  which  the  property  own- 
er may  not  take  out  additional  Insurance 
without  the  company's  consent,  or  by  which 
the  taking  of  additional  insurance  will  work 
a  forfeiture  of  such  policies,  but,  on  the  con- 
trary, they  are  so  drawn  as  to  encourage  the 
carrying  of  other  Insurance,  and  to  that  end 
the  owner  Is  made  a  coinsurer  if  he  does  not 
keep  the  total  of  his  Insurance  up  to  "at 
least"  90  per  cent  of  the  value  of  the  prop- 
erty. Had  the  defendant's  threat  of  cancella- 
tion never  been  made,  and  plaintiff  on  October 
16,  1918,  had  conduded  to  and  did  take  out 
new  and  additional  insurance  to  the  amount 
of  $24,000,  and  a  loss  had  occurred  on  the 
following  day,  as  it  did  occur,  it  would  have 
in  no  manner  affected  the  liability  of  the 
defendant  under  its  policies,  except  to  reduce 
the  proportion  or  share  which  It  could  be 
called  upon  to  contribute  to  the  indemnity. 
If  this  be  so,  and  It  cannot  well  be  disputed, 
on  what  principle  shall  It  be  said  that  when 
threatened  with  a  cancellation  of  the  iwllcles 
issued  by  defendant,  a  threat  which  plaintiff 
knew  could  be  carried  into  effect  on  Ave 
days'  notice,  if  the  defendant  should  so  elect, 
it  proceeded  promptly  to  protect  Itself 
against  the  effect  of  such  action  by  taking 
out  other  insurance?  Could  It  not.  In  per- 
fect good  faith  and  within  the  scope  of  Its 
legal  rights,  take  out  an  equivalent  amount 
or  other  amount  of  insurance  In  other  com- 
panies with  the  thought  In  mind  that  It  could 
better  afford  to  carry  the  Increased  insurance 
for  a  few  days  than  to  take  any  chance  of 
a  loss  in  the  Interval  against  which  It  might 
not  be  fully  protected?  The  situation  In 
whid)  the  plaintiff  was  placed  Is  fairly  illus- 
trated In  the  testimony  given  by  Mr.  Hatha- 
way, Its  president  and  manager.  While  some 
correspond&ice  had  taken  place  between  the 
parties  concerning  the  flre-extlnguishlng  fa- 
dlltles  with  which  the  property  was  fur- 
nished, and  plaintiff  as  early  as  September 
3Qth  had  declined  to  make  the  requested 
changes,  no  further  word  had  been  rectived 
from  the  defendant  until  the  afternoon  of 
October  16th.  The  paper  bore  date  of  Octo- 
ber 8th,  and  contained  a  petemptoiy  notice 
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of  the  "cancellation  of  the  following  policies 
[describing  them  by  number]  according  to 
their  terms  and  this  notice."  On  receipt  of 
this  notice,  Mr.  Hathaway  penciled  a  mem- 
orandum on  Its  margin  of  the  names  of  the 
local  insurance  agents  with  whom  he  had 
dealings  and  opposite  their  names  the 
amounts  of  new  Insurance  for  which  he  tele- 
phoned to  the  agents  named.  The  aggregate 
of  these  sums  was  $24,000.  Explaining  this 
act,  be  says: 

"The  occasion  of  making  this  memorandam 
was  the  receipt  on  the  16tli  of  this  notice  dated 
October  8tli,  and  I  did  not  know  where  we 
Rtood  on  tills  insnrance  and  therefore  called  up 
the  agents  and  placed  some  insnrance  with 
them.  I  was  on  the  fence.  I  did  not  know 
what  to  think  or  do;  the  date  of  that  being 
80  far  back  from  the  time  we  received  it  I 
did  not  take  out  the  policies  shown  in  the  mem- 
orandum with  intent  to  waiye  any  time  that  I 
might  have  as  to  when  the  Reciprocal  policies 
should  terminate.  I  could  not  determine  for 
myself  whether  the  Reciprocal  poliqies  were 
still  in  force  or  not  •  •  •  I  never  returned 
or  attempted  to  retnm  defendant's  policies." 

It  will  be  remembered  that  In  writing  to 
defendant  on  September  80th  Mr.  Hathaway 
had  declined  to  make  any  change  In  the  ice 
plant  and  added: 

"If  this  does  not  meet  yonr  approval  let  ns 
know  so  we  can  replace  our  insurance." 

Referring  to  this  fact  in  cross-examination, 
he  says: 

"I  meant  by  that  to  give  us  due  time  to  re- 
cover the  insnrance  in  other  companies.  I  in- 
tended the  insurance  company  should  notify  me 
whether  they  wonld  continue  the  policies,  so 
if  they  told  me  they  would  not  I  coald  replace 
the  insurance  elsewhere.  It  was  my  intention 
to  replace  it  if  they  canceled  the  policies.  Im- 
mediately after  getting  the  letter  October  ISth, 
advising  us  the  policies  were  canceled,  we  tele- 
phoned and  took  more  insurance  in  the  same 
amount.  I  did  not  know  where  we  were  in 
regard  to  these  policies,  and  therefore,  as  we 
were  figuring  on  taking  more  insnrance  anyway 
to  make  ns  np  to  100  per  cent,  I  telephoned 
friends  in  the  insurance  business  and  took  oat 
the  same  amount" 

Els  statement  that  plaintiff  had  been  con- 
templating an  increase  of  its  insurance  is 
corroborated  by  two  witnesses  in  the  insur- 
ance bnsiness,  who  tell  of  prior  conferences 
with  Hathaway  on  the  subject  If  the  situa- 
tion was  such  that  plaintiff  could  not  con- 
sistently with  its  insurance  contract  with 
defendant  acquire  other  valid  insurance  with- 
out releasing  the  defendant,  then,  of  course, 
the  taking  out  of  the  new  policies  after  re- 
ceiving the  alleged  notice  of  cancellation 
might,  perhaps,  tend  to  show  an  acceptance 
of  such  cancellation  and  waiver  of  objection 
to  the  sufflcioicy  of  the  notice;  but,  having 
the  right  to  Obtain  other  insurance  without 
fhe  consent  of  the  defendant,  thare  seems  to 


law,  that  such  act  evidences  either  a  con- 
sult or  waiver.  Nor  ia  there  any  apparent 
good  reason  for  so  holding,  even  if  it  be 
conceded  that  the  new  insurance  was  taken 
out  to  serve  as  a  replacement  or  substitute 
for  the  insurance  of  which  a  cancellation  was 
being  threatened  or  attempted.  That  such 
is  not  the  law  we  think  is  quite  demtmstrable, 
both  upon  principle  and  precedent,  as  indicat- 
ed by  the  authorities  to  which  we  shall  re- 
fer. First,  however,  we  note  our  own  ded- 
slons  upon  which  appellee  largely  rdles  in 
support  of  the  Judgment  below.  They  are: 
Hopkins  T.  Insurance  Co.,  78  Iowa,  344,  48 
N.  W.  197;  Warren  v.  Ins.  Co.,  161  Iowa, 
440,  143  N.  W.  654,  L.  R.  A.  1918E,  477; 
Parsons  v.  Ins.  Co.,  188  Iowa,  S32,  110  N.  W. 
907.  These  cases  are  in  their  essential  facts 
easily  distinguished  from  the  Instant  case. 
In  the  Hopldns  Case  the  plaintiff  was  held 
to  be  estopped  to  deny  the  sufficiency  of  the 
attempted  cancelation  of  his  policy  because — 

"the  evidence  shows  that  the  cancellation  was 
recognlEed  by  both  the  agent  of  defendant  and 
the  assured  and  neither  party  regarded  the 
policy  thereafter  to  be  of  force." 

Surely,  says  the  court: 

"It  would  be  most .  unequitable  for  the  as- 
sured to  so  speak  and  act  as  to  induce  defend- 
ant's '  agent  to  believe  that  plaintiffs  regarded 
the  policy  as  canceled,  and,  thus  leading  them 
into  a  feeling  of  security,  induce  them  not  to 
make  formal  tender  of  the  unearned  premium, 
and  demand  the  policy,  with  proper  writing  of 
cancellation  indorsed  thereon.  They  are  now 
estopped  to  set  up  the  nonpayment  of  the  un- 
earned premium,  after  having  induced  the  be- 
lief of  defendant's  agent  that  cancellation  was 
recognized  by  them  without  such  payment." 

By  no  amount  of  ingenuity  can  anything 
be  found  In  the  present  record  calling  for  an 
application  of  the  principles  of  estoppel 
against  the  plaintiff. 

In  the  Parsons  Case  the  insured  had  vol- 
untarily surrendered  and  returned  his  policy 
to  the  company  and  requested  its  cancellation, 
and,  of  course,  it  was  held  that  he  could  not 
recover  Insnrance  under  such  circumstances. 

In  the  'Wkrren  Case  the  loss  of  the  insured 
propert^r  was  admitted  and  the  real  contest 
was  between  two  insurance  companies,  the 
Franklin  Fire  and  the  Pennsylvania  Fire,  as 
to  which  was  liable  therefor.  The  insured 
person,  Warren,  had  experiaiced  some  trou- 
ble in  maintaining  insurance  on  his  stock  of 
merdiandise,  and  employed  or  authorized 
one  O'Hara  to  act  for  or  protect  him  In  that 
regard.  A  poUcy  in  a  third  company  having 
been  canctied,  O'Hara  procured  a  policy  for 
Warren  In  the  Pennsylvania  Company. 
Shortly  afterward  that  company  telegraphed 
its  agent  to  cancel  the  insurance.  Acting  up- 
on this  notice,  QtHara  obtained  a  policy  from 
the  agent  of  the  Franklin  Company  and  mail- 
ed it  to  the  Insured,  and  while  it  was  still 


be  no  grotmd  for  holding,  as  a  conclusion  of  i  in  course  of  transmission  to  Warren  the  loss 
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occarred.  The  holding  of  the  court  was,  In 
brief,  that  the  delivery  of  the  Franklin  pol- 
icy to  O'Hara,  the  authorized  agent  of  War- 
ren, was,  in  legal  effect,  a  delivery  to  War- 
ren, and  the  contract  of  Insurance  with  that 
company  was  thereby  made  complete  before 
the  loss  occurred.  It  was  further  held  that, 
while  Warren  was  not  directly  Informed  of 
the  act  of  the  Pennsylvania  Company  In  or- 
dering a  cancellation  of  Its  policy  or  of  the 
reinsurance  In  the  Franklin  Company,  yet  the 
previous  authority  he  had  given  O'Hara  to 
reinsure  in  another  company  was,  in  legal 
effect,  authority  to  waive  the  time  condition, 
and  that  upon  such  reinsurance  being  procur- 
ed the  cancellation  became  effective.  O'Hara 
was  acting  In  the  double  capacity  of  agent 
for  both  Warren  and  the  Pennsylvania  Com- 
pany under  circumstances  where  the  service 
he  performed  for  the  one  party  was  not  In- 
consistent with  his  duties  to  the  other.  He 
did  just  what  it  was  understood  in  advance 
he  would  do ;  he  accepted  the  cancellatloa  for 
Warren  as  final  and  at  the  same  time  pro- 
tected Warren  by  procuring  him  other  insur- 
ance. There  ia  no  suggestion  that  Warren's 
insurance  in  the  Pennsylvania  Company  was 
of  that  excq)tional  class  In  which  the  insur- 
ed is  at  liberty  to  take  out  additional  insur- 
ance without  consent  of  the  first  Insurer,  or 
that  his  contract  with  the  Pennsylvania  was 
of  a  nature  which  would  enable  him  to  insist 
on  the  coexisting  validity  of  both  contracts. 
On  the  contrary,  while  he  brought  s\iit 
against  both  companies  in  order  to  avoid  any 
appearance  of  waiving  any  legal  rights  he 
might  have  against  either,  he  very  properly 
disclaimed  any  right  to  recover  upon  both. 
Here,  however,  in  the  absence  of  an  effective 
cancellation  of  the  policies  in  suit,  there  af- 
firmatively appears  to  be  uo  legal  obstacle  to 
the  Insistence  by  plaintiff  upon  the  validity 
of  all  its  policies  or  the  assertion  of  the  right 
to  compel  c<»itribution  from  all  of  its  in- 
surers. 

Appellee's  argument  mistakenly  interprets 
the  case  of  Scheel  v.  Ins.  Co.,  228  Pa.  44,  76 
Atl.  607,  decided  by  the  Pennsylvania  court, 
as  holding  that.  If  on  insufficient  notice  of 
cancellation  the  policy  holder  at  once  takes 
out  other  Insurance  as  a  substitute  for  the 
policy  sought  to  be  canceled,  "then  defend- 
ant is  relieved  of  liability  on  its  policy."  We 
do  not  so  read  the  decision.  On  the  contrary, 
the  cited  case,  which  is  a  near  parallel  of  our 
own,  clearly  and  quite  emphatically  negatives 
that  proposition.  The  material  facts  in  that 
case  are  that  the  plaintiff  held  two  policies, 
of  $2,500  each,  on  certain  property.  On  No- 
vember 7,  1908,  the  defendant  insurance  com- 
pany, which  had  Issued  one  of  these  policies 
for  $2,500,  gave  plaintiff  written  notice  of 
Its  Intention  to  cancel  the  policy  and  that  at 
the  end  of  five  days  all  liability  of  the  com- 
pany under  said  policy  would  cease.  Imme- 
diately upon  such  notice  being  given  plaintiff 
took  out  other  insurance  in  the  Hartford 


Company  for  like  amount,  tber^y  Increasing 
its  insurance  (if  the  policy  in  question  be 
counted)  to  a  total  of  $7,500.  On  Novanber 
11,  1908,  there  was  a  total  destruction  of  the 
property  by  fire ;  the  loss  so  sustained  being 
$5,508.51.  As  In  this  case  also,  the  Hartford 
Company  had  issued  its  binder  oa.  Xovonber 
10th  for  $2,500,  and  the  plaintiff  collected 
from  it  its  pro  rata  share  of  the  loss.  The 
defendant  company  refusing  to  contribute, 
was  sued  upon  its  policy,  and  the  defense 
pleaded  to  the  demand  was  practically  Iden- 
tical with  the  main  defense  here  relied  upon. 
The  answer  or  affldavit  of  defense  alleged 
the  giving  of  the  notice  of  cancellation,  and 
that  after  giving  of  such  notice  and  before 
the  loss  plaintiff  took  out  the  Hartford  poli- 
cy "with  the  Intention  that  it  should  be  a 
substitute  for  the  defendant's  policy,  and  was 
not  for  the  purpose  of  Increasing  his  Insur- 
ance beyond  $5,000,  and  as  a  result  of  such 
action  defendant's  policy  thereby  became 
canceled  and  the  risk  at  an  end."  This  Is 
precisely  the  defense  the  decisive  character 
of  which  the  appellee  here  aflSnus.  The 
court  there  says: 

"The  position  of  the  defendant  company,  as 
stated  in  its  brief,  is  that,  when  the  pUuntilF 
received  notice  of  the  intended  canceUatioD  of 
the  policy  and  promptly  applied  for  and  obtained 
a  policy  in  the  same  amount  m  the  Hartford 
Company,  his  purpose  wa9  not  to  increase  Us 
line  of  insurance  from  $5,000  to  $7,600  but  to 
accept  the  cancellation,  waive  the  full  time  lim- 
it of  five  days,  and  substitute  in  place  of  the 
defendant's  policy  the  Hartford  Company's  pol- 
icy as  a  reinsurance,  and  that  when  he  subse- 
quently collected  from  the  Hartford  Company 
its  pro  rata  of  the  loss  by  fire,  which  occurred 
within  the  five  days,  he  could  not,  while  thus 
accepting  and  receiving  the  benefit  of  that  pol- 
icy, hold  the  defendant  company,  for  whose  pol- 
icy the  Hartford  Company's  policy  was  a  sub- 
stitute, also  liable.  We  think  the  affidavit  of 
defense  is  insnffident,  and  that  the  court  belov 
erred  in  not  entering  judgment  against  the  de- 
fendant. A  policy  of  fire  insurance  is  a  con- 
tract of  indemnity,  and  unless  it  is  canceled 
by  mutual  consent,  or  the  policy  provides  that 
it  may  be  terminated  on  the  option  of  the  par- 
ties and  is  BO  terminated,  it  will  continue  in 
force  for  the  term  for  which  jt  was  written. 
If  the  right  to  terminate  Is  reserved  in  the 
policy,  the  conditions  upon  which  it  ia  to  ie 
exerdsed  must  be  strictly  complied  with;  and. 
if.  a  certain  number  of  days  is  required  to  in- 
tervene before  the  notice  to  cancel  is  to  take 
effect,  the  policy  will  still  be  in  force,  and  can- 
cellation will  not  become  effective  untU  the  ex- 
piration of  the  time  named  in  the  notice.  If 
the  insurance  company  allege  as  a  defense  in 
an  action  on  its  policy  that  the  assured  has 
waived  the  five  days'  notice,  or  that  he  has 
replaced  the  policy  by  another  policy  and  there- 
by relieved  the  company  from  liability,  it  is  in- 
cumbent upon  the  company  to  aver  in  its  affidavit 
of  defense  and  prove  on  the  trial,  not  only  that 
such  was  the  intention  of  the  assured,  hot  that 
his  intention  was  carried  out  with  his  consent, 
and  by  his  agreement  with  the  company^   In  ot^ 
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er  words,  the  mere  procurement  of  another  pol- 
icy on  the  same  property  and  for  the  same 
amonnt  after  the  notice  and  within  the  five-day 
limit  does  not  disclose  an  intention  on  the  part 
of  the  assured  to  cancel  the  earlier  policy  or  to 
relieve  the  company  from  liability  thereon;  and, 
in  order  that  it  may  have  such  effect,  the  com- 
pany must  aver  and  prove  that  the  assured  con- 
sented and  agreed  to  the  cancellation  and  the 
substitution  of  the  later  for  the  earlier  policy. 

"The  policy  on  which  this  suit  was  brought, 
as  noted  above,  gave  either  party  the  right 
to  cancel  it  on  five  days'  notice.  Such  notice 
was  given  by  the  company,  and  it  specifically 
declared  'that  all  liability  of  said  insurance 
company  nnder  said  policy  will  absolutely  cease 
on  the  expiration  of  this  notice  unless  surrender 
thereof  to  said  company  be  sooner  made.'  The 
policy,  therefore,  remained  in  force  until  the 
expiration  of  the  five  days  unless  it  was  sooner 
surrendered  to  the  company.  It  is  not  averred 
in  the  affidavit  that  the  policy  was  surrendered 
to  the  company  within  the  five  days,  nor  that 
the  defendant  had  any  Iniowledge  prior  to  the 
fire  or  to  the  expiration  of  the  five  days  that 
the  plaintiff  Jiad  procured  insurance  in  the  Hart- 
ford Company,  nor  that  there  was  any  written 
or  oral  agreement  between  the  parties  that 
the  policy  was  or  should  be  canceled  or  the 
company  was  or  should  be  relieved  from  lia- 
bility thereunder,  nor  that  the  company  had 
any  .knowledge  of  the  purpose  or  intention 
of  the  plaintiff  in  procuring  the  Hartford  policy 
to  cancel  defendant's  policy  or  to  substitute  the 
Hartford  policy  for  it.  There  is  no  provision 
in  the  policy  that  it  should  be  canceled  if  in- 
surance for  a  like  amount  was  taken  out  in 
another  company,  nor  that  such  insurance 
should  be  a  substitute  for  the  defendant's  pol- 
icy, and  relieve  the  defendant  from  liability 
thereon.  The  liability  on  the  policy,  therefore, 
continned  until  the  expiration  of  the  term  for 
which  it  was  written,  unless  the  policy  was 
canceled  in  pursuance  of  the  five  days'  written 
notice  or  by  the  mutual  consent  of  Uie  parties. 
As  the  defense  rests  solely  upon  the  allegation 
that  the  policy  was  canceled  by  the  substitution 
of  the  Hartford  Company  policy  for  a  like 
snm,  the  defendant  must  aver  and  show,  not 
only  that  the  assured  intended  to,  but  did,  pro- 
cure ffom  the  Hartford  Company  a  policy,  sub- 
stitute it  for  the  defendant's  policy,  and  con- 
sent or  agree  that  the  substituted  poUcy  should 
take  the  place  of  the  defendant's  policy  and 
thereby  relieve  the  defendant  from  liability  on 
Its  policy.  Conceding  that  it  was  the  inten- 
tion of  the  plaintiff  to  limit  his  insurance  on  the 
property  to  $5,000  and  that  he^had  so  instruct- 
ed Us  agent,  the  fact  that  the  latter  procured 
$2,500  in  the  Hartford  Company,  which,  in  ad- 
dition to  the  two  other  policies  on  the  prop- 
erty aggregating  $5,000,  carried  the  plaintiff 
beyond  the  limit  of  $5,000,  did  not  cancel  or 
avoid  the  defendant's  policy.  Before  it  could 
have  that  effect,  the  intention  to  substitute 
must  become  effective  by  the  plaintUTs  agree- 
ment with  the  defendant  company." 

The  length  of  the  foregoing  quotation 
would  be  quite  unpardonable  were  it  not  so 
directly  in  point  and  the  law  applicable 
tbereto  ao  aptly  and  clearly  stated.  The  case 
at  Wid»  ▼.  Ina.  Co.,  107  WIk  606,  88  N.  W. 


781,  though  dissimilar  in  facts,  Involves  prin- 
ciples applicable  here.  In  that  case  one 
McBean,  agent  for  plaintiff,  procured  the 
issuance  of  a  policy  from  the  defendant 
through  the  agency  of  the  Bogers-Boger 
Company.  Shortly  after  the  policy  was  is- 
sued the  defendant  tel^raphed  to  its  agents 
to  cancel  the  policy  as  undesirable,  and  this 
instruction  was  telephoned  by  the  agents  to 
Rogers-Ruger  Company,  who  in  turn  wrote 
McBean  of  the  demand  for  cancellation  and 
asked  him  to  send  them  the  policy,  saying 
they  would  try  to  get  other  insurance.  Mo- 
Bean  then  s«it  them  the  policy,  saying  that 
if  Insurance  could  not  be  procured  he  did 
not  think  it  right  that  the  matter  should  be 
left  in  that  way.  The  letter  inclosing  the 
policy  was  received  by  Bogers-Ruger  Com- 
pany, and  on  the  same  day  the  property  was 
destroyed  by  fire.  The  defendant  insisted 
that  the  act  of  McBean  in  returning  the  pol- 
icy to  the  agents  through  whom  it  was  pro- 
cured was  a  waiver  of  time  and  operated  as 
a  consent  to  immediate  cancellation.  The 
court  refused  to  so  hold,  saying  that  the  or- 
der of  defendant  to  its  agents  to  cancel  the 
policy  contained  no  suggestion  of  a  cancella- 
tion In  any  other  way  or  manner  than  was 
provided  for  In  the  contract,  and  that  the  act 
of  McBean  in  returning  the  policy  was  en- 
tirely consistent  with  an  expectation  on  his 
part  that  the  cancellation  would  be  made,  if 
at  all,  in  the  regular  way,  and  a  judgment 
for  the  plaintiff  was  affirmed. 

In  Ins.  Oo.  T.  Brooks,,  83  Md.  22,  34  Atl. 
373,  the  notice  of  cancellation  was  not  re- 
ceived by  the  Insured  until  one  day  before 
the  loss,  and  it  was  held  that  receipt  of  such 
notice  would  not  work  a  cancelation  but  was 
"nugatory  and  void." 

In  Ins.  Co.  V.  Clarke,  116  Md.  622,  82  AtL 
974,  39  Ii.  R.  A.  (N.  S.)  829,  Ann.  Cas.  1917D, 
488,  this  ruling  was  followed  where  but  three 
days'  Instead  of  Ave  days'  notice  was  given. 
As  to  the  effect  of  notice  for  less  than  the 
contract  period  of  time,  see  cases  in  note  to  . 
Ins.  Co.  V.  Clarke,  116  Md.  622,  82  Atl.  974, 
39  Ii.  R.  A.  (N.  S.)  829. 

Fairly  in  ixtot,  too,  is  Bradshaw  y.  Ins. 
Ob.,  89  Minn.  334,  94  N.  W.  866.  There  plain- 
tiff, having  notice  or  knowledge  that  the  In- 
surer contemplated  a  cancellation  of  his  pol- 
icy, placed  it  in  the  hands  of  Shove  &  Co.,  the 
agents  through  whom  he  procured  it,  and 
gave  them  authority  to  surrender  it  for  can- 
cellation in  case  such  surrender  and  cancella- 
tion should  be  demanded  by  defendant  pursu- 
ant to  the  terms  of  the  policy.  The  defend- 
ant gave  no  written  notice  of  cancellation  for 
the  time  provided  by  the  policy,  but  one  of 
its  agents  orally  asked  Shove  &  Co.  tf  they 
would  accept  service  of  notice,  which  they 
promised  to  do;  but  such  service  or  written 
acc^tance  was  not  procured.  Ten  days  later 
Shove  &  Oo.  delivered  the  policy  to  the  de- 
fendant and  collected  the  unearned  premium. 
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This  premium  they  credited  to  plaintiff  upon 
tbeir  books,  but  did  not  Inform  bim  wbat 
they  had  done  with  reference  to  the  cancella- 
tion nntll  after  a  fire  occurred  destroying  the 
insured  property.  As  in  this  case,  the  suit 
on  the  policy  was  tried  to  the  court  without 
a  Jury  and  Judgment  rendered  for  defendant 
On  appeal  the  Judgment  was  rerersed.  Says 
the  court: 

"A  policy  of  insurance  can  only  be  canceled 
by  one  of  the  parties  thereto  by  strict  compli- 
ance with  its  terms  as  to  cancellation,  unless 
such  compliance  is  waived  by  the  other  party. 
*  *  *  Now  the  plaintiff  never  agreed,  or  au- 
thorized its  agents  to  agree  for  it,  to  accept  a 
cancellation  *  •  *  anless  it  was  made  pur- 
suant to  the  terms  of  the  policy." 

Further  reference  to  the  authorities  at 
this  point  is  unnecessary.  We  hold  to  the 
rule  which  finds  expression  in  the  Scheel 
Case,  supra,  and  the  many  other  cases  of  that 
general  character,  as  being  both  reasonable 
and  Just  and  In  accordance  with  established 
principles  of  law.  It  appearing  without  sub- 
stantial dispute  that  there  was  no  cancel- 
lation of  the  policies  pursuant  to  their  terms, 
the  burden  was  upon  appellee  to  establish 
such  alleged  cancellation  by  agreement  or 
consent  of  the  parties.  To  effect  such  an 
agreement  or  consent  there  must  be  shown  a 
meeting  of  the  minds  of  the  parties  upon  the 
proposition  that  the  policies  should  be  can- 
celed, without  reference  to  the  terms  of  the 
insurance  contract  To  quote  trom  Mar- 
shall, J.,  In  iDavls  Lumber  Ck>.  T.  Ins.  Go, 
supra: 

"To  elfect  such  a  cancellation,  the  minds  of 
the  parties  must  meet,  the  same  as  in  respect 
to  any  other  contract" 

[I]  There  Is  In  this  record  no  testimony, 
direct  or  Indirect,  that  the  cancellation  of 
the  policies,  without  observance  of  the  con- 
ditions therein  prescribed,  was  ever  the  sub- 
ject of  any  treaty  or  negotiation  or  under- 
standing had  between  those  parties.  It  la 
true  that  plaintiff  Imew  tliat  defendant  was 
threatening'  to  cancel  If  certain  changes  in 
the  Ice  plant  were  not  made.  It  Is  true  al- 
so that  defendant  had  refused  to  accede  to 
that  demand  and  had  said  to  defendant,  "If 
this  does  not  meet  your  approval  let  us  know 
so  we  can  replace  our  Insurance."  But  by 
no  reasonable  construction  or  Interpretation 
can  this  correspondence  be  distorted  into  an 
agreement  or  consent  or  request  by  plain- 
tiff that  the  cancellation  might  be  effected 
without  conforming  to  the  conditions  which 
the  contract  placed  upon  the  exercise  of  that 
right.  Plaintiff  knew,  of  course,  that  the 
right  of  cancellation  was  reserved  in  the  pol- 
icies, and  that  It  was  within  the  power  df 
the  defendant  to  exercise  it  at  any  time  up- 
on conforming  to  the  conditions — the  service 
of  a  five  days'  notice  in  writing,  which  must 
also  either  tender  a  return  of  the  unearned 
premium  or  expressly  promise  such  return 


when  the  amount  was  ascertained.  Upon 
such  notice  being  given.  It  would  become 
effective  at  the  end  of  the  stated  period,  but 
the  protection  afforded  by  the  policies  would 
continue  In  full  force  and  effect  until  the 
last  hour  of  the  fifth  day.  This  advantage 
plaintiff  cquld,  of  course,  forego,  and  by  ex- 
press agreement  or  voluntary  waiver  ac- 
cept as  final  a  cancellation  declared  to  take 
effect  immediately  without  written  notice, 
without  days  of  grace,  and  without  return 
or  promise  to  return  the  unearned  premium; 
but  to  establish  such  extraordinary  depar- 
ture from  the  contract  of  Insurance,  such 
unnecessary,  not  to  say  unreasonable  and 
unbusinesslike,  relinquishment  of  a  valuable 
right  without  consideration,  the  agreem«it 
or  waiver  must  have  some  substantial  sup- 
port In  the  record.  This,  as  we  have  said. 
Is  wholly  wanting.  The  plaintiff  not  only 
denies  any  purpose  or  intent  to  consent  to  a 
cancellation  not  authorized  by  the  contract, 
but  Its  every  action  disclosed  in  the  record 
or  found  as  a  fact  by  the  trial  court  is  per- 
fectly consistent  with  the  truth  of  such  de- 
nial. The  argument  against  this  conclu- 
sion, which  appellee  seeks  to  draw  from  the 
fact  that.  In  making  up  the  proofs  of  loss  up- 
on plaintiff's  daim  against  the  other  11  In- 
surance companies,  plaintiff,  in  stating  the 
"total  amount  of  all  Insurance  upon  the  prop- 
erty destroyed,"  did  not  include  the  policies 
in  suit  has  little  force.  Each  of  the  11  in- 
surers mentioned  was  represented  In  the  set- 
tlement or  adjustment  made  of  the  pro  rata 
distribution  of  the  losses.  The  plaintiff,  by 
Mr.  Hathaway,  disclosed  to  them  and  all  of 
them  the  fact  that  It  held  these  policies,  and 
the  further  fact  that  on  the  day  before  the 
Are  defendant  had  given  It  notice  of  cancel- 
lation and  was  refusing  to  acknowledge  any 
liability  for  the  loss  which  had  been  sustain- 
ed; and  It  was  made  a  matter  of  mutual 
agreement  between  them  that  he  should  In- 
clude In  his  proofs  to  them  only  the  undis- 
puted and  admittedly  effective  policies,  and 
If  he  should  thereafter  succeed  In  recover- 
ing upon  the  policies  Issued  by  defendant  he 
would  account  to  the  11  companies  for  their 
respective  shares  of  the  contribution  so  coir 
lected.  We  fall  to  see  in  what  respect  thn 
omission  of  mention  of  these  policies  In  the 
proofs  of  loss  made  to  the  other  eolnsurers 
serves  to  detract  from  the  strength  of  the 
plaintiff's  case. 

[9]  III.  If  we  correctly  apprehend  the  po- 
sition taken  by  appellee.  It  is  further  sug- 
gested that  plaltitiff  has  collected  the  full 
amoimt  of  Its  loss  from  the  other  Insurers, 
and  as  It  can  have  but  one  satisfaction  for 
the  loss  sustained,  a  verdict  and  Judgment 
In  Its  favor  would  amount  to  a  double  re- 
covery xtpon  a  single  demand.  The  rule  thus 
Invoked  has  no  application  to  the  Instant 
case.  Under  the  contracts  of  Insurance  In 
force  at  the  time  of  the  fire,  the  several  com- 
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panles  lasulng  the  policies,  tc^ether  wltli 
plalntm  IteeU,  assumed  tbe  relation  of  co- 
insurers;  eadi  being  bound  to  share  pro 
rata  in  any  loss  which  might  occur.  The  de- 
fendant having  denied  liability  and  refused 
to  contribute,  the  other  companies  appor- 
tioned the  loss  between  themselves  and  the 
plaintiff,  under  an  agreement  by  which  plain- 
tiff should  undertake  to  enforce  the  claim 
for  contribution  from  defendant  for  the  bene- 
fit of  himself  and  his  coinsurers  who  had 
been  charged  with  payment  of  tlie  Indemnity. 
For  that  purpose  this  action  was  brought. 
If  the  defendant's  policies  were  not  cancel- 
ed, it  was  legally  liable  for  payment  of  Its 
proportionate  part  of  the  loss.  It  refused 
such  payment  and  thereby  increased  the  bur- 
den borne  by  Its  coinsurers.  To  the  ra:tent 
of  such  increase  the  coinsurers  are  entitled 
to  reimbursement.  Such  reimbursement  is 
not  a  double  satisfaction  of  the  same  de- 
mand. A  Judgment  as  demanded  by  plaintiff 
does  no  more  than  to  effect  a  proportionate 
distribution  of  the  loss  among  all  those  who 
Insured  against  the  loss. 

[10]  IV.  We  do  not  discuss  the  questions 
raised  whether  payment  or  tender  back  of 
the  unearned  premium  Is  in  this  case  essen- 
tial to  an  effective  cancellation.  Were  it 
necessary  to  a  decision  of  this  appeal,  it  is 
very  likely  that,  under  the  terms  of  the  pol- 
icy, it  would  not  be  held  a  fatal  objection. 
But  the  policy  does  provide  for  what  may 
be  called  a  substitute  for  such  payment  or 
tender,  in  that  in  express  terms  it  declares 
that— 

"The  notice  shall  state  that  said  onused  paid 
deposit,  if  not  tendered,  will,  when  ascertained, 
be  refunded  on  demand." 

This  statement  is  made  an  essential  part 
of  the  notice,  and  in  the  absence  of  waiver 
or  consent  a  notice  lacking  such  essential  is 
wholly  void. 

Without  further  extending  this  opinion, 
perhaps  already  unduly  prolonged,  we  hold 
that  the  trial  court  erred  in  ruling  that  tbe 
act  of  the  plaintiff  in  taking  out  new  Insur- 
ance after  receiving  the  defendant's  notice 
October  16,  1918,  evidenced  a  waiver  of  the 
conditions  upon  which  the  res^ved  right  of 
cancellation  could  be  exercised,  and  further 
erred  in  holding  that  the  taking  of  new  In- 
surance as  a  replacement  or  substitnte  for 
the  Insurance  sought  to  be  canceled  by  the 
defendant  operated  as  a  consent  to  immedi- 
ate cancellation,  without  regard  to  the  con- 
ditions of  the  insurance  contract.  For  rea- 
sons above  stated,^  the  Judgment  below  is 
reversed,  and  cause  remanded  for  Judgment 
in  harmony  with  thi»  opinion. 

Reversed. 

EVANS,  C.  J.,  and  PRESTON  and  DE 
GRAFF,  .TJ.,  concur. 
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CURRY  V.  HENDRY  et  aL     (No.  33967.) 

(Supreme  Court  of  Iowa.    Oct  25,  1921.) 

I.  Deeds  «=»206— Mortgages  <e=>38(2)— Deed 
regular  la  form  set  aside  or  held  a  mortgage 
only  where  ttiere  la  a  fairly  dear  preponder- 
anoe  of  ovldeaoe. 
To  set  aside  a  deed  of  conveyance  regular 
in  torn,  or  to  gLve  such  instrument  tbe  effect 
of  a  mortgage,   requires  a   fairly   dear  pre- 
ponderance of  the  evidence. 

2.  Mortgages  4=a3S( I)— Evldeeoa  iBsoffloieBt  to 
prove  deed  regular  la  form  a  mortgagee 
Evidence  held  insnfflcient  to  prove  that  a 
deed  regular  in  form  waa  intended  as  a  mort- 
gage to  secure  grantor's  indebtedness  to  the 
grantee. 

Appeal  from  District  Cionrt,  Union  Ck>un- 
ty ;  Homer  A.  Fuller,  Judge. 

Suit  in  equity  to  establish  plaintiff's  claim 
to  be  the  equitable  owner  of  certain  lands 
and  to  have  certain  deeds  of  conveyance  to 
J.  O.  Hendry  in  his  lifetime  bdd  and  con- 
strued as  mortgages.  There  was  a  decree 
for  the  defendants  dismissing  the  petition, 
and  plaintiff  appeals.    Affirmed. 

D.  W.  Hlgbee,  of  Creston,  and  Clark,  By- 
ers  &  Hutchinson,  of  Des  Moines,  tor  appel- 
lant. 

Thomas  L.  MaxwdU,  of  Creston,  A.  Ray 
Maxwell,  of  Coming,  and  Chas.  T.  Launder, 
of  Fontanelle,  for  appellees. 

PER  CURIAM.  [1]  There  is  Uttle  or.nu 
contention  between  the  parties  as  to  the  law 
applicable  to  cases  of  this  character,  and 
tbe  appeal  Is  submitted  solely  upon  the  fact 
issue  whether  the  alleged  oral  agreemmt 
that  tbe  conveyances  in  question  were  made 
and  delivered  as  mortgages  to  secure  the  in- 
debtedness of  the  plaintiff  to  J.  G.  Hendry, 
since  deceased,  has  been  established  by  the 
evidence.  Findings  and  decisions  upon  is- 
sues of  fact  are  ordinarily  of  little  ^alue 
as  precedents.  Cases  of  somewhat  similar 
nature  ottea  arise,  yet,  practically  speak- 
ing, no  two  are  entirely  parallel  In  respect 
to  the  evidence  offered  or  in  the  weight  to  be 
accorded  to  the  testimony  of  the  various  wit- 
nesses. The  result  in  each  case  must  depend 
to  a  great  degree  upon  its  own  peculiar  cir- 
cumstances. To  set  aside  a  deed  of  convey- 
ance regular  in  form,'or  to  give  to  such  in- 
strument tbe  effect  of  a  mortgage,  requires, 
to  say  the  least,  a  fairly  clear  preponderance 
of  the  evidence;  the  burden  of  such  show- 
ing being  upon  the  complaining  party. 

[2]  In  the  case  before  us  the  trial  court, 
having  heard  all  the  evidence,  found  that 
this  burden  had  not  been  sustained  by  the 
plaintiff  and  denied  him  the  relief  demand- 
ed;   and  after  careful  conslderati<Hi  of  the 


4=3FoT  other  casea  see  wme  topic  and  KST-irnUBBK  In  all  K«7-Numb«red  OigtsU  and  IndexM 


Digitized  by 


Google 


766 


184  NORTHWESTERN  REPORTER 


(Iowa 


record  we  are  not  prepared  to  say  that 
the  decision  Should  have  been  otherwise. 
Stated  in  brief  outline,  it  appears  without 
material  dispute  that  in  the  year  1008  plain- 
tiff, who  had  been  conducting  a  retail  mer- 
chandise business  tor  several  years,  found 
himself  In  debt  to  his  local  bank  for  bor- 
rowed money  or  upon  his  overdraft  to  the 
amount  of  $9,500,  and  owing  outstanding 
bills  for  an  additional  amount.  The  bank 
declining  or  being  unable  to  enlarge  his 
credit,  he  arranged  with  another  bank,  of 
which  J.  G.  Hendry  was  proprietor,  for  the 
needed  accommodation.  In  so  doing,  Hendry 
took  care  of  plaintiff's  overdraft  at  the 
oth^r  bank,  taking  his  note  tor  $0,500,  and 
began  giving  him  credit  in  carrying  on  his 
mercantile  business.  This  situation  contin- 
ued for  several  years;  plaintiff's  overdraft 
in  Hendry's  bank  gradually  increasing  until 
in  the  year  1913  It  amounted  to  about  $8,- 
000.  Meantime  plaintiff  had  secured  his  debt 
in  part  at  least  by  a  mortgage  to  Hendry 
upon  his  homestead  and  chattel  mortgage  on 
his  stock.  He  was  also  indebted  in  a  con- 
siderable amount  to  the  wholesale  bouses 
which  he  patronized.  In  1913  the  parties 
entered  into  the  arrangement  which  has  be- 
come the  subject  of  this  litigation.  Plain- 
tiff, apparently  losing  hope  of  being  able  to 
meet  his  debt  to  Hendry  from  the  profits  of 
merchandlBlTig,  arranged  to  exchange  his 
stock  and  his  homestead  property  to  one 
Whlsler  for  160  acres  of  land  in  Union 
county,  Iowa,  and  163  acres  in  Missouri,  the 
Iowa  land  being  valued  at  ?25,e00,  subject  to 
a  mortmge  of  $13,500,  and  the  Missouri  land 
at  $9,780,  subject  to  a  mortgage  of  $4,000. 
It  appears  that  these  deeds  were  made  to 
plaintiff  and  deposited  In  the  bank  to  be 
delivered  on  completion  of  Invoice  and  con- 
veyance of  the  homestead  to  Whlsler. 

It  is  the  plaintiff's  claim  that  as  between 
him  and  Hendry  it  was  at  first  understood 
that  the  stock  and  the  homestead  were  to 
be  delivered  to  Whlsler  free  from  Incum-/ 
brance,  and  that  Hendry  would  accept  a 
mortgage  on  the  property  taken  from  Whls- 
ler to  secure  payment  of  plaintiff's  Indebt- 
edness. Instead  of  this  adjustment,  however, 
plaintiff  and  wife  deeded  both  tracts  of  land 
to  Hendry,  who  assumed  payment  of  the  out- 
standing mortgage  Indebtedne.'is  thereon  and 
canceled  the  chattel  mortgage  on  the  mer- 
chandise.    Upon  the  books  of  the  Hendry 


bank  plaintiff  was  credited  witli  the  margin 
of  value  in  the  two  pieces  of  land  computed 
at  the  price  at  which  plaintiff  had  taken 
them.  Without  stopping  to  go  into  the  items 
It  appears  that  these  credits  were  insufficient 
to  wipe  oat  the  plaintiff's  overdraft,  and  for 
the  book  balance  at  his  Indebtedness  $2,615.25 
plaintiff  several  months  later  gave  Hendry 
his  promissory  note,  which  is  still  outstand- 
ing, and  secured  the  same  by  turning  over 
book  accounts  against  various  persons.  The 
deeds  made  to  Hendry  were  in  ordinary  war- 
ranty form  without  any  expressed  condition 
or  provision  for  defeasance,  but  it  is  the  claim 
of  plalnttS  that  they  were  made  and  deliv- 
ered as  security  for  and  not  as  payment  of 
his  indebtedness.  The  deeds  were  made  in 
April,  1013.  Hendry  died  in  February,  1919. 
During  all  this  interim,  Hendry  was  exercis- 
ing dominion  over  the  property,  renting  the 
same,  collecting  the  rents  and  paying  the 
taxes  thereon.  He  also  paid  the  prior  mort- 
gages thereon,  principal  and  interest  He  in- 
cluded the  property  in  the  disposition  of  his 
estate  by  will.  So  far  as  appears  he  did  not, 
after  receiving  these  conveyances,  assert  any 
claim  or  demand  upon  plaintiff  except  as  to 
the  debt  represented  by  the  note  given  by  the 
plaintiff  for  the  ai^arent  remaindet  after 
the  deeds  were  delivered.  It  does  fairly  ap- 
pear, however,  that  there  was  some  sort  of 
agreement  between  these  men  by  which,  If 
plaintiff  should  find  or  produce  a  satisfactory 
purchaser  for  the  laud  at  a  price  in  excess  of 
Hendry's  Investment  therein,  such  excess 
should  belong  to  the  plaintiff,  though  the  ex- 
act details  and  terms  of  such  agreement  are 
by  no  means  clear,  but  such  agreement,  if 
made,  affords  insufficient  grotmd  for  giving 
the  deeds  the  effect  of  a  mortgage.  No  such 
sale  was  ever  made,  and  no  such  purchaser 
was  ever  procured  or  produced.  The  evidence 
tends  to  show  that  the  credit  given  plaintiff 
for  the  land  was  not  materially  less  than  the 
value  of  the  property  in  1913  when  the  trans- 
action was  consummated. 

The  foregoing  does  not  include  all  the  facts 
and  circumstances  developed  on  the  trial,  but 
we  think  it  sufficiently  full  and  comprehen- 
sive to  indicate  the  correctness  of  the  conclu- 
sion reached  by  the  court. 

The  decree  appealed  from  is  affirmed. 

EVANS,  0.  J.,  and  PRESTON,  WEAVER, 
and  I>E  GRAFF,  JJ.,  concurring. 
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SUPERIOR   IRON  WORKS 
CO.  et  ol. 

(Snpreme  Court  of  Wisconsin.    Oct  18,  1921.) 

1.  Manlcipal  corporations  «=>705(l)— Auto> 
mobile  driver  must  keep  reasoaalily  careful 
lookout. 

It  is  tlie  dtttr  of  tlie  driver  of  an  automo- 
bile to  keep  a  reasonably  careful  lookout  that 
he  may  be  able  to  UToid  collision. 

2.  Mnnlolpal  oorporatlons  €=s>706 (6)— Wheth- 
er automobile  driver  has  kept  lookout  held 
question  for  Jury. 

Whether  the  driver  of  an  automobile  has 
kept  reasonably  careful  lookout  in  regard  to 
watching  for  pedestrians  is  usually  a  question 
for  the  Jury. 

3.  Mnnlolpal  corporations  «=9706 (6)— Wheth- 
er oare  was  exercised  by  automobile  driver 
held  for  the  Jury. 

Where  defendant  vas  driving  bifl  automo- 
bile along  a  street  40  feet  wide  and  on  whidi 
there  was  not  much  traffic,  and  plaintiff  was 
ahead  of  him  in  a  horse-drawn  dray  on  the 
right-hand  side  of  the  road,  and  the  dray  stop- 
ped, and  plaintiff  while  dismounting  on  the 
left-hand  side  and  with  one  foot  in  the  street 
was  struck  by  defendant  overtaking  and  pass- 
ing, the  question  whether  defendant  was  negli- 
gent in  passing  so  closely  to  the  dray  and  as 
to  whether  he  kept  careful  lookout  or  should 
have  sounded  warning  was  for  the  jury. 

4.  Mnnlolpal  oorporation*  «s»706(7)— Wheth- 
er plaintiff,  atruck  by  automobile  while  de- 
scending from  dray,  was  negligent  held  for 
the  Jary. 

Whether  plaintiff  was  contributorily  neg- 
ligent in  descending  from  a  dray  on  the  side 
not  next  to  the  curbing  and  stepping  one  foot 
down  into  the  street  without  looking  for  auto- 
mobOes  held  a  question  for  the  jury. 

5.  Damages  «s»5&— Amounts  received  by  in- 
jured party  through  the  Federal  Vooatiopal 
Rehabilitation  Act  should  not   be  deducted. 

No  deduction  should  be  made  from  dam- 
ages awarded  by  jury  for  personal  injury  be- 
cause of  compensation  received  by  the  plain- 
tiff during  a  portion  of  the  time  he  was  dis- 
abled under  the  Federal  Vocational  Rehabili- 
tation Act  (U.  S.  Oomp.  St.  Ann.  Supp.  1919. 
11  8078%B-3078%gg,  3(W8%h,  3078%i). 

Appeal  from  drcolt  Conrt,  Douglas  Coun- 
ty; W.  R.  Foley,  Judge. 

Action  by  Edward  J.  Cunnlen  against  the 
Superior  Iron  Works  Company  and  others. 
Judgment  in  favor  of  plaintiff,  and  both  par- 
ties appeal.    Modified  and  afiBrmed. 

Ogden  avenue  is  a  paved  street  in  the  city 
Of  Superior,  extending  nortb  and  south,  and 
at  the  point  of  the  accident  is  40  feet  wide 
from  curb  to  curb,  and  is  intersected  by 
Belknap  street  at  right  angles,  there  being 
on  said  last-named  street  a  line  of  street 
cars. 

The  plaintiff  at  the  time  of  the  trial,  in 


September,  1920,  was  22  years  of  age,  and 
had  been  a  railroad  car  seat  upholsterer 
from  the  time  he  was  17  years  of  age  imtil 
he  arrived  at  the  age  of  20  years,  when  be 
enlisted  In  the  United  States  navy.  In  the 
month  of  April,  1917.  On  July  19,  1919, 
while  on  a  furlough,  he  came  to  Superior  and 
aided  in  assisting  a  drayman  by  the  name  of 
Young  in  the  moving  of  his  mother's  fur- 
niture from  her  former  home  In  the  city  of 
Superior  to  the  freight  depot.  Immediately 
prior  to  the  happening  of  the  injury,  the 
dray  on  which  the  plaintiff  and  the  driver. 
Young,  were  seated  was  returning  from  the 
freight  yards  empty,  the  dray  being  driven 
south  on  the  west  ^de  of  Ogden  avenue,  the 
horse  going  at  a  slow  trot  or  walldng,  up  to' 
the  point  where  it  stopped,  about  10  feet 
north  of  the  north  crossing  at  the  Intersec- 
tion of  Bellmap  street,  in  order  to  permit 
the  plalntur  to  alight  from  the  wagon.  The 
dray  box  had  sides  to  it,  about  2  feet  high, 
and  the  seat  was  elevated  about  6.^  feet 
from  the  street.  The  driver  sat  on  the  right- 
hand  side  of  the  seat,  wlille  the  plaintiff  sat 
on  the  left-hand  side. 

There  is  very  little  dispute  In  the  evidence 
as  to  the  actual  facts  In  the  case.  The  de- 
fendant Hayes,  who  was  the  president  of  the 
defendant  company,  immediately  preceding 
the  accident,  was  driving  a  single  seated  six- 
cylinder  Saxon  car,  used  in  the  business  of 
the  defendant  Superior  Iron  Works  Com- 
pany, south  on  Ogden  avenue,  from  the  Y. 
M.  C.  A.  building,  and  when  be  caught  up 
with  the  dray,  which  had  stopped  as  stated, 
within  a  distance  of  about  10  feet  from  the 
north  crossing  of  Ogden  avenue  and  Belknap 
street,  turned  to  the  left  In  order  to  pass  the 
dray,  and  thereafter  proceeded  on  his  course. 
Immediately  after  the  dray  had  been  stop- 
ped, the  plaintiff  started  to  alight  therefrom, 
and  in  doing  so  faced  Che  west,  and  step- 
ped down  backwards,  first  stepping  on  the 
tongue  of  the  wagon  with  one  foot,  then  with 
the  other  foot  on  the  hub,  and  then  down  on- 
to the  pavement.  He  still  clung  with  his, 
hands  to  the  dray  at  the  time  of  the  accident, 
and  it  appears  from  the  evidence  that  he  had 
alighted  on  the  pavement  with  only  one  foot, 
such  foot  being  a  distance  of  about  a  foot 
east  of  the  wagon  wheel,  the  other  foot  being 
still  on  the  hub  of  wheel.  While  the  plalntlfl 
was  so  alighting,  the  defendant  Hayes  was 
passing  around  the  dray  towards  the  east,  and 
in  proceeding  along  the  highway  came  so 
close  to  the  dray  that  his  automobile  struck 
the  plaintiff,  causing  him  to  be  thrown  upon 
the  pavement,  and  to  sustain  the  injuries 
complained  of. 

It  also  appears  quite  conclusively  that  im- 
mediately prior  to  the  bapjpenlng  of  the  ac- 
cident the  automobile  was  driven  at  a  rate 
of  speed  between  seven  and  eight  miles  an 
hour,  and  that  no  born  or  signal  was  blown 
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or  sounded  to  attract  the  attentioii  of  the 
plaintUt  or  to  warn  blm  of  the  approadi  of 
the  machlse. 

The  testimony  also  shows  that  the  plain- 
tiff, prior  to  the  time  he  attempted  to  alight 
from  the  dray,  did  not  look  towards  the 
north  in  order  to  dlscoyer  the  approach  of 
an  antomoblle. 

After  the  collision,  the  automobile  of  the 
defendant  Hayes  swerved  ofF  to  the  left, 
across  Ogden  avenue,  and  stopped  dose  to 
the  east  curb.  There  were  no  automobiles, 
excepting  the  one  in  question,  going  along 
either  side  of  Belknap  street,  and  the  evi- 
dence shows  that  there  was  little  traffic  at 
the  time  in  question  on  either  of  the  streets. 

The  case  was  submitted  to  the  Jury  on  a 
special  verdict,  and  the  jury  found  in  its 
answer  to  question  No.  2  that  the  defendant 
Hayes  failed  to  exercise  ordinary  care  in 
the  operation  of  the  automobile  as  it  ap- 
proached and  collided  with  the  plaintiff; 
and  in  unswo*  to  question  Mo.  S,  found  that 
such  failure  to  exercise  ordinary  care  was 
the  proximate  cause  of  plaintiff's  injury, 
and  also  found  that  no  want  of  ordinary 
care  on  the  part  of  the  plaintiff  proximately 
contributed  to  produce  the  injury. 

The  defendants  contend :  First,  that  there 
was  no  evidence  in  the  case  under  which 
they  could  be  found  guilty  of  negligence; 
and,  second,  that  the  evidence  in  the  case 
conclusively  shows  that  the  plaintiff  at  the 
time  of  the  happening  of  the  accident,  was 
guUty  of  contributory  negligence,  and  thaP 
therefore  defendants'  motion  for  nonsuit  or 
for  a  direction  of  a  verdict  should  have  been 
granted,  and  that  after  verdict  the  answer 
to  the  question  In  which  it  was  found  that 
the  defendant  Hayes  was  guilty  of  negli- 
gence should  have  been  set  aside,  and  that 
such  answer  should  have  been  changed  from 
"Yes"  to  "No,"  and  that  the  answer  by  which 
the  plaintiff  was  held  to  be  free  from  con- 
tributory negligence  should  have  been  chang- 
ed from  "No"  to  "Yes" ;  and  that  Judgment 
should  have  been  entered  in  favor  of  the  de- 
'  fendants  and  against  the  plaintiff,  dismiss- 
ing plaintUTs  complaint,  etc. 

Pickering  &  Rieser,  of  Superior,  for  •!>■ 
pellants. 
Dietrich  &  Dietrich,  of  Superior,  for  re- 

DOEBFLBB,  J.  (after  stating  the  fttcts  as 
above).  [1,  2]  Did  the  evidraice  warrant  sub- 
mission of  the  question  involving  defendants' 
negligence  to  the  Jury?  The  accident  hap- 
pened at  about  noontime,  on  a  clear  day  in 
the  month  of  July.  The  defendant  Hayes, 
with  his  automobile,  was  coming  along  the 
west  side  of  Odgen  avenue,  and  from  the 
time  that  he  approached  the  dray,  up  to 
the  time  of  the  happening  of  the  accident 
the  dray  and  the  occupants  thereof  were 
tolly  within  his  view.    She  machine  was , 


driven  at  a  rate  of  speed  of  between  seven 
and  eight  miles  per  hour,  and,  asaumlng  that 
the  appliances  on  the  mactilne  were  in  proper 
order,  the  machine  was  at  all  times  within 
the  easy  control  of  the  driver,  so  that  he 
could  readily  pursue  any  course,  by  either 
swerving  Ills  machine  to  the  left  a  saffidoit 
distance  away  from  the  dray  or  by  stopping 
it,  and  thus  avoid  the  accident  It  is  the 
duty  of  a  driver  of  a  machine  to  keep  a  rea- 
sonably cai^eful  lookout  so  that  he  may  be 
able  to  avoid  a  collision,  .and  whether  a 
driver  has  fulfilled  his  duty  In  regard  to 
watching  for  pedestrians  and  other  persons 
is  generally  a  question  for  the  Jury.  Bud- 
dy on  Automobiles,  S  332. 

Section  163&— 62  of  the  Statutes,  am<ng 
other  things  provides: 

"Every  antomobile  •  •  •  while  being 
used  npon  any  public  highway  of  tliia  state, 
shall  be  provided  with  efficient  brakes  and  an 
adequate  beU,  horn  or  other  signal  device." 

The!  Legislature  evidently  realized  the 
necessity  for  enacting  a  provision  requiring 
the  presence  of  a  suitable  horn  or  signal  de- 
vice upon  every  automobile  propelled  along 
the  streets  in  this  state,  and  the  only  object 
and  purpose  which  that  body  could  have 
had  in  mind  in  the  enactment  of  such  a  pre- 
caution was  to  enable  the  driver  of  a  ma- 
chine to  give  a  proper  ■warning  of  his  ap- 
proach under  any  circumstances,  where  sudd 
warning  would  be  liable  to  prevent  an  ac- 
cident 

It  Is  true  that  this  court  has  held  that 
there  is  no  rule  of  law  which  requires  an  au- 
tomobilist  to  sound  his  horn  in  approaching  a 
street  intersection.  However,  that  was  not 
intended  to  convey  the  idea  that  the  horn 
or  signal  device  was  a  useless  appliance, 
but  that  a  warning  or  signal  by  use  of  such 
horn  or  device  would  be  necessary  In  the 
exercise  of  reasonable  care,  wherever  there 
was  anticipated  danger  whldi  could  be 
averted  by  the  giving  of  a  jfroper  timely  dg- 
nal. 

[3]  Therefore  the  matter  of  the  negligence 
of  the  defendant  presented  a  proper  ques- 
tion for  the  Jury,  both  upon  the  theory  that 
the  defendant  Hayes  did  not  keep  a  proper 
lookout,  and  that  he  did  not  seasonably,  by 
means  of  his  automobile  horn,  sound  a  warn- 
ing of  danger.  Furthermore,  while  going  at 
the  rate  of  seven  or  eight  miles  an  hour,  and 
under  circumstances  from  which  it  must  be 
assumed  that  he  had  full  control  of  his  ma- 
chine,  it  is  very  questionable  indeed  wheth- 
er he  could  not  be  deemed  guilty  of  negli- 
gence, under  the  drcumstanoee,  in  driving 
his  machine  so  close  to  the  dray  while  pass- 
ing it,  as  to  leave  a  space  of  but  one  foot 
between  his  machine  and  the  wheels  of  tlie 
dray.  As  stated  there  was  no  other  vehicle 
or  pedestrian  on  Ogden  avenue;  the  street 
was  40  feet  wide;  the  dray  stood  between  1 
and  8  teet  from  the  west  curb  of  Odgen 
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the  west  aide  of  the  street,  for  the  defend- 
ant Hayes  to  pass  the  dray,  without  In  any 
way  endangertng  the  plalntlfl  nnder  the  olr- 
cumstancea  detailed  herein.  This  also  was 
a  pr(9er  matter  to  submit  to  the  jury,  un- 
der all  the  facts  and  drcnmstances  in  the 
case.  In  order  to  determine  tlie  Question  of 
negligence.  The  question  of  the  negligence 
of  the  defendant  Hayes,  If  any,  waa  there- 
fore properly  submitted  to  the  Jury. 

Questions  of  negligence  arising  out  ct 
automobile  accidents  are  peculiarly  for  the 
jury,  and  will  not  be  decided  as  a  matter  of 
law  ezc^t  under  the  clearest  circumstances. 
Groeschner  t.  John  Gund  Brg.  Co.,  181  N.  W. 
212. 

What  was  said  In  the  case  of  Shortle  ▼. 
ShelU,  172  Wis.  63,  178  N.  W.  304,  la  strict- 
ly applicable  to  the  instant  case : 

"There  is  no  yardstick  by  which  it  may  ne 
determined  whether  any  giren  action  amonnts 
to  ordinary  care.  The  decision  must,  of  ne- 
cessity, be  a  matter  of  human  judgment.  This 
is  signally  true  in  automobile  accident  cases. 
Whether  the  ooadnct  of  one  charged  with  re- 
gponaibility  for  an  automobile  accident 
amounts  to  negligence  is  in  the  vast  majority 
of  cases  a  question  calling  for 'the  exercise  of 
bumsn  judgment,  and  one  upon  wliich  men 
sre  very  likely  to  differ.  In  these  days,  when 
automobiles  are  in  well-nigh  nnirersal  use, 
who  is  better  qaalified  to  pass  final  judgment 
upon  such  matter  than  a  Jury,  who  can  apply 
to  the  facts  of  the  case  a  collective  and  varied 
ezpeiience?  The  daring,  the  reckless,  the 
moderate,  the  careful,  and  the  timid  driver, 
as  well  aa  the  pedestrian,  and  he  who  still 
dings  to  Old  Dobbin,  all  find  their  way  to  the 
jnry  box,  and  the  decision  of  the  jury  upon 
these  questions  reflects  a  Judgment  founded 
upon  varied  views,  sympathies,  and  experienc- 
es, which  a  court  can  disregard  only  when  pal- 
pably unsupported  by  evidence  or  inconsistent 
with  law." 


.  [4]  We  come  sow  to  the  question  sub- 
mitted to  the  jury  in  the  special  verdict,  in- 
volving the  omtrlhatory  negligence  of  the 
plaintiff.  In  this  connection  It  must  be  borne 
In  blind  that  the  plaintiff  did  not  look  to- 
wards the  north  before  climbing  dovra  from 
the  wagon,  and  that  he  proceeded  to  cUmb 
down  badcwards  In  the  manner  heretofore 
stated.  To  bold  that  the  plalntlfl  would 
be  guilty  of  contributory  negligence  as  a  mat- 
ter of  law,  imder  the  facts  and  circumstances 
detailed  in  the  evidence,  would  appear  to 
establish  a  very  harsh  rule  Indeed.  In  de- 
termining, the  question  of  negligence,  the 
traffic  on  the  street  must  be  taken  into  con- 
sideration, the  width  of  the  street,  and  all 
the  surrounding  facts  and  circumstances.  It 
Is  true,  had  the  plaintiff  after  alighting, 
with  one  foot  on  the  pavement,  proceeded, 
without  looking,  to  cross  the  highway,  and 
then  bad  been  struck,  it  would  be  quite 
clear  that  under  the  decisions  there  would 
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ty  of  contributory  negUgenoe,  as  a  matter  of 
law.  However,  In  the  Instant  case^  he  had 
only  partially  flighted  from  the  vehicle. 
There  Is  sufficient  evidence  to  warrant  the 
conclusion  that  the  foot,  wlilch  bad  settled 
on  the  pavement  was  not  to  exceed  one  foot 
distant  from  the  dray.  The  injury  would 
have  resulted  even  though  It  had  been  the  in- 
tention of  the  plaintiff  to  pass  forward  to- 
wards the  south  around  the  wagon,  and  to 
gain  access  to  the  west  sidewalk  in  that  man- 
ner; or  it  would  tiave  happened  If  he  had 
merely  stepped  down  from  the  dray  and  had 
stood  within  one  foot  of  the  dray,  Intending 
to  discuss  some  matter  with  the  driver;  or.  If 
he  hod  all^ted  from  the  dray  for  the  purpose 
of  either  examining  some  portl<m  of  the  dray 
on  the  traffic  side,  or  of  attending  to  some 
slight  repair  upon  the  wagon.  It  would  seem 
that  whether  or  not  the  iriialntlff  was  guilty 
of  contributory  negligence  in  doing  wtiat  he 
did  at  the  time  of  the  happening  of  the  col- 
lision presented  a  situation  whldi,  like  the 
negligence  of  the  defendant  Hayes,  constitut- 
ed a  proper  jury  question.  At  least,  it  has 
been  so  held  by  courts  of  last  resort  of 
eminent  respectability.  Deitchler  v.  Ball,  99 
Wash.  483,  170  Pac.  123;  Unhejem  v.  Hast- 
ings, 38  Minn.  485,  38  N.  W.  488;  Kathmeyer 
V.  Mehl  (N.  J.  Sup.)  60  Aa  40. 

While  other  courts  dl  eminent  standing 
have  held  to  the  contrary  doctrine  in  cases 
somewhat  similar  to  the  Instant  case,  the 
very  fact  that  there  should  be  a  dispute 
among  learned  judges  upon  the  question  in- 
volved in  this  case  on  contributory  negli- 
gence would  make  It  appear  clear  that  un- 
der the  rulings  of  this  court  the  matter  of 
contributory  negligence  Is  a  proper  sulv 
ject  to  be  submitted  to  and  decided  by  a 
Jury;  and  what  has  been  quoted  and  said  in 
the  case  of  Shortle  v.  SheiU,  supra,  is  equal- 
ly applicable  to  the  question  of  the  plain- 
tiff's contributory  negligence  as  it  Is  with 
respect  to  the  negligence  of  the  defendant 
Hayes.  We  have  arrived  at  this  conclusion 
not  without  considerable  difficulty  but  after 
mature  consideration.  In  view  of  our  form- 
er holdings  and  what  has  been  heretofore 
said  and  referred  to,  we  hold  that  the  con- 
tributory negligence  of  the  plaintiff  is  a 
proper  matter  to  be  submitted  to  the  jury. 

In  answer  to  the  fifth  question  of  the  spe- 
cial v«rdlct,  namely,  "What  sum  will  fairly 
compensate  plaintiff  for  the  damages  he  has 
sustained?"  the  jury  answered,  "|3,250." 
The  jury  further  answered  that  of  said 
amount,  the  sum  of  $1,500  Is  allowed  as 
damages  for  loss  of  earnings  since  March 
8,  1920,  and  judgment  was  rendered  in  fa- 
vor of  the  plaintiff  and  against  the  defend- 
ants for  the  sum  of  $1,725  and  costs,  etc. 
The  plaintiff  in  his  cross-appeal  contends 
that  it  was  error  for  the  trial  court  to  de- 
duct  the   sum  of  $1,600   from   the   total 
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amonnt  of  the  damages,  namely,  |3,2S0,  and 
to  render  judgment  as  aforesaid. 

The  plaintUTa  Injury  oonslated  of  a  alio- 
pie  fracture  of  the  tibia  of  the  right  limb, 
about  an  inch  below  the  kneejolnt  Dr. 
Ground  testified  that  the  bone  at  the  point 
of  tlie  Injury  in  hardening  osslfles  separate- 
ly from  the  shaft  and  the  part  which  in- 
volves the  new  Joint.  The  injury  twisted 
and  bent  the  bone  at  the  Joint,  and  the  liga- 
ments lifted  the  eplphyllum  cap  off  the  shaft 
of  the  bone.  That  is  what  is  called  an  epi- 
physial fracture.  It  is  a  weak  point  natu- 
rally, and  the  two  pieces  of  the  bone  do  not 
become  ossified  or  thoroughiy  fastened  to- 
gether until  the  person  becomes  24  or  25  years 
of  age,  and  then  they  become  very  firm,  and 
the  Injury  was  such  as  to  bend  the  bone  and 
Uft  the  shaft  right  off  of  the  tibia.  The 
doctor  treated  the  plaintiff  about  two  months 
In  St.  Mary's  Hospital,  at  Superior,  and 
thereafter,  when  the  plaintiff  went  to  St. 
Paul,  he  still  bad  some  retentive  dressing 
on  his  limb.  The  Injury  will  naturally  con- 
stitute a  weak  place  for  a  few  years.  The 
fact  that  the  bone  has  been  Immobilized 
for  so  long  a  time  makes  the  joint  stiff  and 
the  -tissues  around  the  Joint  have  become 
thickened,  and  that  thickening  has  to  be  ab- 
sorbed before  the  Joint  can  be  used  normally, 
and  that  always  takes  a  considerable  time. 
The  doctor  further 'testified  that  he  would 
expect  it  to  take  a  year,  or  possibly  a  year 
and  a  half,  before  conditions  would  become 
reasonably  normal. 

The  plaintiff  testified  that  since  his  in- 
jury he  was  able  to  work,  with  gpreat  difil- 
culty,  inconvenience,  and  pain,  at  his  regular 
employment,  for  a  period  of  about  one  week, 
for  which  he  earned  the  sum  of  $34,  but 
that  the  condition  of  his  limb  was  such  as  to 
prevent  him  from  continuing  in  his  employ- 
ment, and  that  such  disability  continued  up 
to  the  time  of  the  trial. 

In  December,  1918,  the  plalntlfl  filed  his 
application  for  a  discharge  from  the  navy, 
and  his  four-year  term  was  changed  auto- 
matically to  one  which  continued  during  the 
duration  of  the  war.  He  received  his  dis- 
charge from  the  navy  on  October  29,  1919. 
Prom  the  time  of  the  happening  of  the  in- 
jury, up  to  the  time  of  his  discharge  from 
the  navy,  the  plaintiff  received  his  usual 
compensjation  from  the  government,  amount- 
ing to  $45  a  month. 

The  plaintiff  thereafter  presented  an  ap- 
plication for  vocational  training,  under  an 
act  of  Congress  (U.  S.  Comp.  St,  Ann.  Supp. 
1919,  U  S078%a-3078%gg,  3078%h,  3087%!), 
and  for  a  period  of  one  year  thereafter,  un- 
der the  provisions  of  said  act,  he  was  afford- 
ed an  oK>ortunlty  to  improve  himself  in  the 
business  of  general  upholsterer,  so  as  to 
enable  him  to  pursue  a  gainful  occupation. 
The  work  required  under  the  Vocational  Re- 
habilitation Act  was  not  so  strenuous,  nor 


did  It  require  the  person  to  kneel  or  to  stand 
to  any  considerable  degree  while  so  employ- 
ed. Under  this  Vocational  RehabillUttoa 
Act,  the  plaintiff  received  from  March  8, 
1920,  the  sum  of  $120  per  month,  and  for  a 
portion  of  the  time  his  employer  paid  him 
the  sum  of  $6  per  week,  which  was  subse- 
quently raised  to  $10  per  week. 

[J]  The  lower  court  Instructed  the  Jury 
that,  inasmuch  as  the  government  paid  plain- 
tiff's salary  of  $4S  a  month  to  him  until  the 
time  of  his  discharge  on  October  29,  1919, 
nothing  was  to  be  allowed  to  him  prior  to 
said  date  for  loss  of  earnings.  The  Jury 
was  further  Instructed  that  in  arriving  at 
plaintiff's  loss  of  earnings  they  were  to 
leave  out  of  consideration  the  $120  per  month 
which  the  plaintiff  received  from  the  govern- 
ment under  the  Vocational  Rehabilitation 
Act,  and  find  hla  loss  of  earnings.  If  any, 
j4st  the  same  as  if  he  did  not  receive  any 
money  from  the  government 

Plaintiff  testified  that  since  his  Injury  and 
up  to  the  time  of  the  trial  he  would  have 
been  able  to  earn  72V6  cents  pee  hoar  in  his 
former  occupation,  had  he  been  able  to  re- 
sume It,  and  that  since  plaintiff  was  Injured, 
the  compensation  for  railway  car  upholster- 
ers has  materially  increased. 

The  Jury  was  instructed  also  by  the  lower 
court  to  answer  separately  the  amount 
awarded  to  the  i^alntlff  for  damages  since 
March  8,  1920,  and  the  Jury  fixed  said  sum 
at  $1,500,  and  this  amount  was  subsequent- 
ly In  the  judgment  deducted  from  the  total 
amount  of  the  plaintiff's  damages,  as  afore- 
said. 

The  plaintiff  In  bis  cross-appeal  now  ralsea 
the  question  that  In  making  such  deduction 
the  court  committed  error,  and  that  the  total 
damages  should  be  by  the  judgment  fixed  at 
$3,250,  Instead  of  $1,725. 

The  Vocational  Rehabilitation  Act,  which 
was  enacted  on  June  27,  1918,  and  which  is 
known  as  sections  10849-10S69  of  the  Federal 
Statutes,  and  as  set  forth  In  Barnes'  Fed- 
eral Oode  of  1919,  among  otfaor  tlilnga  pro- 
vides as  follows: 

Sec.  10350.  "Every  person  who  is  disabled 
under  circumstances  entitling  him,  after  dis- 
charge from  the  military  or  naval  forces  of 
the  United  States,  to  compensation  under  ar- 
ticle 3  of  the  act  entitled  'An  act  to  amend  an 
act  entitled  "An  act  to  authorize  the  estaUish- 
ment  of  a  bureau  of  war  risk  insurance  in  the 
Treasury  Department," '  approved  October 
sixth,  nineteen  hundred  and  seventeen,  here- 
inafter referred  to  as  'said  act,'  and  who,  after 
bis  disdiarge,  in  the  opinion  of  the  board,  la 
unable  to  carry  on  a  gainful  occupation, 
*  *  *  shall  be  furnished  by  the  said  board, 
where  vocational  rehaUUtation  is  feasible, 
such  oonrse  of  voeatioaal  rehabilitation  as  the 
board  shall  prescribe  and  provide. 

"The  board  shall  have  power,  and  it  shall  be 
its  duty,  to  furnish  the  persons  incladed  in 
this  section  suitable  courses  of  vocational  re- 
habilitation to  be  prescribed  and  provided  by 
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tlie  board,  and  ererj  person  electing  to  follow 
snch  a  course  of  vocational  rehabilitation  shall, 
while  following  the  same,  receive  monthly 
compensation  equal  to  the  amount  of  his 
monthly  pay  for  the  last  month  of  his  active 
service,  or  equal  to  the  amount  to  which  he 
would  be  entitled  under  article  8  of  said  act, 
whichever  amount  is  the  greater.  If  such  per- 
son was  aa  enlisted  man  at  the  time  of  his 
discharge,  for  the  period  during  which  he  is 
so  afforded  a  course  of  rehabilitation,  his  fam- 
ily shall  receive  compulsory  allotment  and 
family  allowance  according  to  the  terms  of 
article  2  of  said  act  in  the  same  manner  as  if 
he  were  an  enlisted  man,  and  for  the  purpose 
of  computing  and  paying  compulsory  allotment 
and  family  allovrance  his  compensation  shall 
b«  treated  aa  his  monthly  pay:  Provided,  that 
if  such  person  willfully  fails  or  refuses  to  fol- 
low the  prescribed  course  of  vocational  re- 
habilitation which  he  has  elected  to  follow,  in 
a  manner  satisfactory  to  the  board,  the  said 
board  in  its  discretion  may  certify  to  that  ef- 
fect to  the  bnrean  and  the  said  bureau  shall, 
during  such  period  of  failure  or  refusal,  with- 
hold any  part  or  aU  of  the  monthly  compensa- 
tion due  such  person  and  not  subject  to  com- 
pulsory allotment  which  the  said  board  may 
have  determined  should  be  -withheld.    •    •    • 

"No  compensation  under  article  S  of  said 
act  shall  be  paid  for  the  period  duriiig  which 
any  such  person  is  furnished  by  said  board  a 
course  of  vocational  rehabilitation  except  as 
is  hereinbafore  provided." 

U.  S.  Comp.  St.  Ann.  Supp.  IMO,  {  8078%1>. 

Article  3  (TT.  S.  Comp.  St  Ann.  Supp. 
1919,  {{  B14qqq-514tttt),  above  referred  to, 
provides  for  compensation  to  be  paid  on  ac- 
count of  the  death  of  one  serving  in  the 
army  or  the  navy,  or  for  partial  or  total  or 
temporary  or  permanent  disability. 

Article  2  of  the  act  entitled  "War  Risk 
Insurance"  (U.  S.  Comp.  St.  Ann.  Supp.  1019, 
if  614nnnn-614qq%),  provides  for  compulsory 
and  voluntary  allotments  for  the  benefit  of 
the  wives  and  families,  which  allotments 
are  deducted  and  paid  directly  by  the  govern- 
ment to  the  dependents. 

Section  10304  of  the  Federal  Statutes  per- 
taining to  war  risk  insurance  provides  aa 
follows: 

"(1)  Asriffnment  to  United  Statet  or  Prow- 
cution  of  Right  of  Action  for  Death  or  Injury; 
Credit  of  Recovery  on  Compensation;  Mor- 
tality Table  Applicable. — If  an  injury  or  death 
for  which  compensation  is  payable  onder  this 
article  is  caused  under  circumstances  creating 
a  legal  liability  upon  some  person  other  than 
the  United  States  or  the  enemy  to  pay  dam- 
ages therefor,  the  director,  as  a  condition  to 
payment  of  compensation  by  the  United  States, 
may  require  the  beneficiary  to  assign  to  the 
United  States  any  ri^ht  of  action  he  may  have 
to  enforce  such  liability  of  such  other  person, 
or  if  it  appears  to  be  for  the  best  interests  of 
the  beneficiary  the  director  may  require  him 
to  prosecute  the  said  action  in  his  own  name, 
subject  to  regnlations.  The  director  may  re- 
quire such  assignment  or  prosecution  at  any 
time  after  the  injury  or  death,  and  the  failure 
on  the  part  of  the  beneficiary  to  so  assign  or 
to  prosecute  said  cause  of  action  in  his  own 


name  within  a  reasonable  time,  to  be  fixed  by 
the  director,  shall  bar  any  rig^t  ta  compensa- 
tion on  account  of  the  same  injury  or  death. 
The  cause  of  action  so  assigned  to  the  United 
States  may  be  prosecuted  or  compromised  by 
the  director,  and  any  money  realized  or  col- 
lected thereon,  less  the  reasonable  expenses 
of  such  realisation  or  collection,  shall  be 
placed  to  the  credit  of  the  military  and  naval 
compensation  appropriation.  If  the  amount 
placed  to  the  credit  of  such  appropriation  in 
such  case  as  in  excess  of  the  amount  of  the 
award  of  compensation,  If  any,  such  excess 
shall  be  paid  to  the  beneficiary  after  any  com- 
pensation award  for  the  same  injury  or  death 
is  made."  U.  S.  Comp.  St  Ann.  Supp.  1919,  i 
514tttt 

In  the  next  paragraph  this  section  provides 
that  if  a  recovery  has  been  had  as  the  result 
of  the  suit  brought  or  of  a  settlement,  the 
amount  so  obtained  shall  be  credited  upon 
any  compensation  payable  or  which  may  be- 
come payable  to  such  beneficiary.  Said  sec- 
tion further  provides: 

''(2)  If  an  injury  or  death  for  which  com- 
pensation may  be  payable  nnder  this  article 
is  caused  nnder  circumstances  creating  a  legal 
liability  upon  some  person,  other  than  the 
United  States  or  the  enemy,  to  pay  damages 
therefor,  then,  in  order  to  preserve  the  right 
of  action,  the  director  may  require  the  condi- 
tional beneficiary  at  any  time  after  the  injury 
or  death,  to  assign  such  right  of  action  to  the 
United  States,  or,  if  it  appears  to  be  for  the 
best  interests  of  such  conditional  beneficiary, 
to  prosecute  the  said  cause  of  action  in  his 
own  name,  subject  to  regulations.  The  failure 
on  the  part  of  the  beneficiary  to  so  assign  or 
to  prosecute  the  said  cause  of  action  in  his 
own  name  within  a  reasonable  time,  to  be  fixed 
by  the  director,  shall  bar  any  right  to  com- 
pensation on  account  of  the  same  injury  or 
death.  The  cause  of  action  so  assigned  may 
be  prosecuted  or  compromised  by  the  director, 
and  any  money  realized  or  collected  thereon, 
less  the  reasonable  expenses  of  such  realisation 
or  collection,  shall  be  paid  to  such  beneficiary, 
and  be  credited  upon  any  future  compensation 
which  may  become  payable  to  such  beneficiary 
by  the  United  States  on  account  of  the  same 
injury  or  death." 

On  June  6,  1920  (Barnes'  Fed.  Code  Supp. 
1921)  section  10356a  was  enacted  by  Con- 
gress, which  among  other  things  provides  as 
follows; 

"That  the  board  may,  after  June  80,  1920, 
pay,  subject  to  the  conditions  and-  limitations 
prescribed  by  section  2  of  the  Vocational  Re- 
habilitation Act  as  amended,  to  all  trainees 
undergoing  training  nnder  said  section  resid- 
ing where  maintenance  and  support  is  above 
the  average  and  comparatively  high,  in  lieu  of 
the  monthly  payments  for  maintenance  and 
support  prescribed  by  section  2,  as  amended, 
such  sum  as  in  the  judgment  of  the  said  board 
is  necessary  for  his  maintenance  and  support 
and  for  the  maintenance  and  support  of  per- 
sons dependent  upon  him,  if  any:  Provided, 
however,  that  in  no  event  shall  the  sum  m 
paid  such  person  whQe  pursuing  such  course 
be  more  than  |100  per  month  for  a  single  maa 
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without  dependents,  or  for  a  man  with  depend-  ' 
ents  $120  per  month,  plus  the  aeveral  sums 
prescribed  as  family  allowances  onder  section 
204  of  article  2  of  the  War  Bisk  Insurance 
Act." 

The  Federal  Statutes  above  Quoted  and  re- 
ferred to  make  It  clear  that  Congress  first 
intended  to  provide  for  tliose  engaged  in  the 
military  and  naral  service,  and  who  had 
sustained  injury,  compensation  for  disability, 
which  compensation  matured  after  the  dis- 
charge of  the  Boldier  or  sailor,  and  wMch 
compensation  was  subject  to  compulsory  al- 
lotment for  the  benefit  of  dependents  in  the 
same  manner  as  the  compensation  received 
in  the  form  of  monthly  pay  was  subject  to 
while  sucb  soldier  or  sailor  was  in  service. 

Article  3  above  referred  to  is  a  separate 
and  independent  article,  and  has  no  connec- 
tions with  article  4  (U.  S.  Comp.  St  Ann. 
Supp.  1919,  f§  514u-614bbb),  which  provides 
for  soldiers'  and  sailors'  insurance.  It  is  very 
clear  that  Congress  had  in  mind  at  the  time 
of  the  enactment  ot  the  foregoing  statutes, 
not  only  to  relieve  in  a  measure  those  who 
had  served  the  government  during  the  pe- 
riod of  the  war,  but  also  to  afford  them  some 
compensation  by  way  of  appreciation  and 
gratitude  of  the  great  sacrifices  made.  And 
it  cannot  log^ically  be  maintained  that  these 
enactments  were  brought  about  or  had  in 
view  any  thought  of  relieving  those  who  were 
guilty  of  wrongdoing  towards  any  one  en- 
gaged in  the  military  or  naval  service  of 
the  United  States. 

The  plaintiff,  after  his  discharge  from 
March  8, 1920,  took  advantage  of  the  statutes 
pertaining  to  vocational  rehabilitation,  and 
received  the  maximum  provided  for  under  said 
statute,  and,  in  addition  thereto,  received 
from  his  direct  employer,  up  to  the  month 
of  July,  1920,  the  sum  of  $6  per  week,  by 
way  of  additional  compensation,  and  there- 
after the  sum  of  $10  per  week. 

Section  10350,  referred  to  above,  provides 
that  no  compensation  under  article  8  of 
said  act  shall  be  paid  for  the  period  during 
which  any  such  person  is  furnished  by  said 
board  a  course  of  vocational  rehabilitation, 
showing  that  the  amount  allowed  by  way  of 
compensation  during  the  vocational  rehabil- 
itation period  is  substituted  for  the  amount 
of  the  compensation  provided  for  In  article 
3;  and  said  last-named  section  also  provides 
that,  in  order  to  enable  one  to  take  advan- 
tage of  the  Vocational  Rehabilitation  Act,  he 
must  have  been  disabled  under  circimistances 
entitling  him,  after  discharge  from  the  mili- 
tary or  naval  forces,  to  compensation  under 
said  article  3.  So  that  the  Vocational  Re- 
habilitation Statutes  really  act  for  the  time 
being  as  a  substitute  for  and  a  supplement 
to  the  provisions  of  said  article  3,  and 
under  said  article  3  all  causes  of  ac- 
tion and  all  amounts  recovered  belong  to 
tba  United  States,  and  must  be  ultimately 


credited  to  the  mUltary  and  naval  compen- 
sation appropriattons ;  so  that  In  any  event, 
it  appears  that  whatever  Is  ultimately  real- 
ized out  of  this  suit  goes  to  the  credit  of  the 
United  States,  and  does  not  constitute  or 
give  to  the  plaintifl  doable  compensation 
for  the  damages  sustained  for  loss  of  time. 

It  has  been  held  by  this  court  in  Qatzwei- 
ler  V.  T.  M.  B.  R.  &  L.  Co.,  136  Wis.  84,  116 
N.  W.  683,  18  I*.  B.  A.  (N.  S.)  211,  128  Am. 
St.  Rep.  1057,  16  Ann.  Cas.  633,  that  the 
amount  received  by  an  injured  party  under 
an  accident  policy  for  which  he  has  paid  the 
premiums  cannot  be  considered  by  way  of 
partial  or  total  satlsfactloa  of  damages 
claimed  by  such  Injured  person  from  a  tort- 
feasor. 

In  Harding  T.  Townshend,  48  Vt  636,  6 
Am.  Rep.  304,  which  was  an  action  for  an 
injury  caused  by  a  defect  in  a  highway,  de- 
fendant claimed  to  have  the  amount  receiv- 
ed by  plaintiff  on  an  accident  insurance  poli- 
cy deducted  from  the  recovwy,  bat  the  court 
said: 

"There  is  no  technical  ground  which  neces- 
sarily leads  to  the  condnsioa  that  the  money 
received  by  the  plaintiff  of  the  acddent  insor- 
ance  company  should  operate  as  a  defense,  or 
inure  to  the  l>enefit  of  the  defendant.  The  in- 
surer and  the  defendant  are  not  joint  tortr 
feasors  or  joint  debtors  so  as  to  make  a  pay- 
ment or  satisfaction  by  the  former  operate  to 
the  benefit  of  the  latter.  Nor  is  there  any 
legal  privity  between  the  defendant  and  the  in- 
surer 80  as  to  give  the  former  a  right  to  avail 
itself  of  a  payment  by  the  latter.  The  policy 
of  insurance  is  collateral  to  the  remedy  against 
the  defendant,  and  was  procured  solely  by  the 
plaintiff  and  at  Us  expense,  and  to  the  pro- 
curement of  which  the  defendant  was  in  no 
way  contributory." 

In  answer  to  the  objection  fbat  plaintiff 
was  not  entitled  to  more  than  one  recoverr, 
the  court  raid : 

"Defendant  was  not  in  a  position  to  raise 
that  question,  since  It  was  primarily  liable  for 
the  injury." 

See,  also,  Regan  v.  N.  T.  A;  N.  B.  B.  Co.. 
60  Conn.  134,  22  AO.  503,  25  Am.  St  Rep. 
306;  Missouri,  K.  &  T.  B.  Co.  v.  Rains  (Tex. 
Civ.  App.)  40  S.  W.  635;  Louisville  &  N.  R. 
Co.  T.  Carothers,  65  S.  W.  833,  66  S.  W. 
386,  28  Ky.  Law  Rep.  1673;  Pittsburgh,  C 
&  St  L.  R.  Co.  V.  Thompson,  66  lU.  ISa 

It  also  seems  to  be  the  prevailing  doctrine 
In  this  country  that  where  the  salary  of  an 
injured  person  Is  continued  by  his  onploy- 
er  during  the  time  of  his  Inability  to  perform 
services,  such  payment  is  no  ground  for  dim- 
inution of  the  damages  to  be  paid  by  tlte 
one  who  has  caused  the  Injury.  Williams  ▼. 
St.  Louis  &  S.  F.  R.  Co.,  123  MO-  573,  27  S. 
W.  387 ;  Ohio  &  M.  R.  Co.  v.  Dlekerson.  S9 
Ind.  317 ;  Elmer  v.  Fessenden,  154  Mass.  •427, 
28  N.  lil.  299;  Missouri  P.  B.  Co.  t.  Jarrard. 
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65  Tex.  660.  New  York  and  Alabama  courts 
seem  to  hold  the  contrary  view. 

From  th«  foregoing  statutes  we  hold  that 
the  lower  conrt(  In  reducing  the  amount  of 
the  plalnttlTs  damages  for  loss  of  earnings 
since  March  8,  1920,  in  the  sum  of  $1,500, 
committed  error,  and  that  the  Judgment 
should  be  for  the  fall  amount  of  the  dam- 
ages as  found  by  the  jury,  namely,  $3,2S0. 

The  Judgment  of  the  lower  court  is  there- 
fore modified  accordingly,  and,  as  so  modi- 
fled,  affirmed. 

It  Is  so  ordered. 


CARL   HARTMAN   CO.   V.   FRipAY. 

(Supreme  Court  of  Wisconsin.    Oct.  18,  1921.) 

Fraud  «=»M(I)— Evldeaee  as  to  fraad  In  sale 
ff  boiler  held  Insoffloleat  for  Jury. 
In  an  action  for  buyer's  failure  to  perform 
a  contract  for  the  sale  of  an  engine  and  boiler, 
in  which  buyer  counterdaimed  for  false  rep- 
resentations by  the  seller,  evidence  held  insuffi- 
cient to  carry  to  the  Jury  the  question  of  fraud. 

Appeal  from  Circuit  Court,  Dodge  County ; 
Martin  L.  Lneck,  Judge. 

Action  by  the  Carl  Hartman  Company 
against  S.  B.  Friday.  From  a  Judgment  for 
plalntUf,  defendant  appeals.    AfBrmed. 

Plaintiff,  a  dealer  in  new  and  secondhand 
machinery,  at  Oreen  Bay,  Wis.,  under  a 
written  contract,  sold  and  delivered  to  de- 
fendant at  Beaver  Dam,  Wis.,  an  engine  and 
boiler,  each  secondhand.  Plaintiff  brought 
this  action  to  recover  damages  of  defendant 
for  his  partial  failure  to  carry  out  the  con- 
tract. Defendant  answered  and  also  coun- 
terclalmed. 

The  substance  of  the  counterclaim,  so  far 
as  necessary  here,  was  to  the  efTect  that  cer- 
tain material  and  false  representations  were 
made  by  plaintiff's  president  with  reference 
to  certain  conditions  and  qualities  of  the 
boilers.  In  the  special  verdict  as  submitted 
to  the  Jury  such  questions  were  answered  in 
plaintiflTs  favor.  In  addition  to  the  issues 
so  contained  in  the  special  verdict,  defend- 
ant insisted  on  the  trial,  and  now  here,  that 
the  court  should  have  also  submitted  to  the 
Jury  questions  concerning  certain  other  al- 
leged misrepresentations  by  plaintiff's  agent 
to  defendant  concerning  the  front  of  said 
boiler. 

The  court  held  that  the  evidence  did  not 
warrant  a  submission  of  any  such  Issues  to 
the  Jury,  and  upon  such  ruling  and  the  spe- 
cial verdict  be  directed  Judgment  dismissing 
the  counterclaim  and  granting  damages  to 
the  plaintiff  upon  his  cause  of  action.  From 
Kiich  judgment  the  defendant  has  appealed. 


Clark  &  Lneck,  of  Beaver  Danf,  for  appel- 
lant 

O.  W.  I/omas,  of  Green  Bay,  for  respond- 
ent. 

ESCHWBILBR,  J.  (after  stating  the  facts 
as  above).  The  engine  and  boiler  In  ques- 
tion had  been  tn  use  In  or  near  Green  Bay 
prior  to  the  time  of  the  ctmtract  between  the 
parties.  The  boiler  was  one  of  a  set  of  sev- 
eral boilers,  but  the  front  for  it,  as  sold  to 
■the  defendant,  was,  to  his  knowledge,  from 
a  different  boiler,  and  It  had  been  stored  In 
another  yard  than  where  the  boiler  Itself 
was  at  the  time  of  the  sale. 

Defendant's  contention  here  presented 
arises  from  the  fact  that  the  front  which 
was  sold  and  subsequently  placed  by  him  up- 
on the  boiler  had  doors  therein  not  suffi- 
ciently large  to  permit  of  the  separate  tak- 
ing out  on  each  side  of  5  of  the  outermost 
of  the  80  or  70  flues  therein  contained.  In 
case  of  removal  however,  of  all  the  flues  at 
one  time,  these  10  could  be  taken  out  with 
the  others  and  be  removed  through  the  man- 
hole. Their  separate  removal,  however, 
would  require  the  taking  down  or  apart  of 
the  front  There  was  no  testimony  as  to 
how  often  it  might  reasonably  be  anticipat- 
ed that  such  outer  flues  would  require  sep- 
arate removal  or  what  the  necessary  ex- 
pense would  be  in  such  case,  the  only  tes- 
timony in  that  regard  being  by  plaintiff,  to 
the  effect  that  such  a  removal  and  replacing 
of  the  front  could  be  done  by  three  men  In 
an  hour. 

The  court  refused  to  submit  to  the  Jury  , 
any  question  upon  what  defendant  claims 
was  material  representations  by  plaintiff  in 
connection  with  this  boiler  front  on  this  par- 
ticular point.  The  only  testlntony  In  the 
record  upon  which  such  questions  could  have 
been  properly  submitted  to  the  jury.  If  at  all, 
was  that  by  the  defendant  himself.  He  testi- 
fied tliat  the  plaintiff  said  this  front  was  of 
the  proper  sfasie  for  that  boiler,  and  again:     . 

"He  [plaintiff's  president]  didn't  say  anything 
particular  in  regard  to  the  doors,  but  the  front 
was  supposed  to  be  in  usable  condition  and 
proper  to  fit  this  boiler.  That  was  the  rep- 
resentation that  he  made." 

Defendant  nowhere  testlfles  that  he  relied 
in  making  this  purchase  upon  anything  In 
the  nature  of  a  representation  with  refer- 
ence to  the  matter  here  Involved,  and  on 
repeated  questions  tn  direct  examination  as 
to  the  consideration  that  induced  him  to  en- 
ter Into  this  purchase ;  the  only  one  he  gives 
Is  the  statement  he  claims  plaintiff  made  to 
him  that  there  would  be  an  inspection  by 
an  official  boiler  inspector  of  an  Insurance 
company,  and  subnrttted  to  him.  The  issue 
presented  on  this  latter  feature  was  submlt- 
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ted  to  fhfl  jarj  and  decided  by  them  against 
defendant's  ccntentlon. 

The  defendant  had  ample  opportunity  to 
examine,  and  did  examine,  the  boiler  its^f 
twice,  and  this  particular  front  once,  before 
the  purchase.  There  was  no  concealment  or 
fraud  by  the  plaintiff  shown.  We  think  the 
court  was  justified  in  its  rulings  on  the 
grounds  that  there  was  no  material  repre- 
sentation made  by  the  plaintiff  in  that  re- 
gard, and  that  defendant  had  ample  oppor- 
tuni^,  and  availed  himself  of  it,  to  ascertain 
all  the  facts  before  he  signed  the  contract. 

Ckunplalnt  Is  also  made  by  appellant  as  to 
the  court's  ruling  in  the  admission  of  cer- 
tain testimony  by  one  of  plaintiff's  witness- 
es. We  do  not  deem  the  admission  of  such 
testimony,  were  it  erroneously  received,  to 
have  been  a  prejudicial  error,  and  It  be- 
comes immaterial  In  view  of  the  disposition 
tliat  is  now  being  nmde  of  this  case. 

Judgment  afiSrmed. 


STATE  V.  FISCHER. 

(Supreme  Court  of  Wisconsin.    Oct.  10,  1921.) 

1.  Criminal  law  «s>84(l)— CJroult  Court's  ]u> 
risdiotlon  taken  away  only  by  unmistakable 
lanonage. 

Under  Coast,  art.  7,  |  8,  and  St  1911>,  i 
113.08,  the  circuit  court  Is  a  conrt  with  gen- 
eral jurisdiction  to  hear  all  matters,  civil  and 
criminal,  within  this  state,  and  its  jarisdic- 
tJoD  can  be  taken  away  from  it  only  by  unmis- 
takable legislative   language   to   that   effect. 

2.  Criminal  law  «S984<6)— Keaosha  oonnty 
circuit  court  has  jurisdiotlon  to  summon  grand 
Jury  and  proceed  with  Indictments. 

The  Kenosha  County  Municipal  Court  Act, 
though  it  gives  the  municipal  court  of  Ken- 
osha county,  created  by  it,  jurisdiction  to  sum- 
mon a  grand  jniy  and  proceed  with  indictments, 
does  not  deprive  the  drcuit  court  of  Kenosha 
.  county  of  such  jurisdiction,  in  view  of  sections 
8,  6,  7,  10. 

3.  Criminal  law  «s»IOI  I— Prohibition  <S=>3(2) 
—Proper  remedy  where  Indictment  has  been 
returBMl  In  eourt  not  having  Jurl&dlotion. 

The  proper  remedy  where  indictment  has 
been  returned  In  court  not  having  jurisdiction 
is  prohibition  and  not  certiorari. 

Error  to  Circuit  Court,  Kenosha  County; 
E.  B.  Belden,  Judge. 

Oeorge  Fischer,  Jr.,  was  indicted  for  the 
unlawful  sale  of  intoxicating  liquor,  and 
he  petitions  for  writ  of  certiorari  to  review 
orders  of  the  circuit  court  overruling  his 
motions  to  dismiss  an  Indictment  and  quash 
indictment    Denied. 

Cavanagh  &  Mittelstaed,  of  Koiosha,  for 

plaintiff  in  error. 


William  J.  Morgan,  Atty.  Gen.,  J.  B.  Mes- 
serschmldt,  Aast  Atty.  Gen.,  Frank  S.  Sym- 
monds,  Dlst  Atty.,  of  Kenosha,  and  Mmrtimer 
B.  Walker,  Sp.  Asst  Dist  Atty.,  of  Bacine, 
for  the  State. 

PEB  CURIAM.    In  this  case  it  la  decided : 

1.  That  the  writ  of  certiorari  to  review 
the  orders  of  the  circuit  conrt  of  Koiosha 
county  overruling  defendanrs  motion  to  dis- 
miss and  quash  the  indictment  presented  by 
the  grand  jury  against  the  above-named  de- 
fendant was  improvldently  issued  and  most 
be  quashed. 

2.  That  the  circuit  court  of  Kenosha  coun- 
ty by  indictment  has  jurisdiction  of  the  of- 
fense charged  against  this  defendant 

An  oirtnion  will  be '  filed  expressing  the 
views  of  the  court  upon  the  question  involved 
in  this  dedalon. 

Petitl<»  to  this  court  for  a  writ  of  certio- 
rari to  review  orders  of  the  circuit  court  ,of 
Kenosha  county,  Hon.  B.  B.  Belden,  Judge, 
presiding,  dated  September  1,  A.  D.,  1921, 
Overruling  petitioner's  motiim  to  dismiss  an 
indictment  and  overruling  petitioner's  motion 
to  quash  such  indictment,  for  the  reason  that 
said  circuit  conrt  of  Kenosha  county  has  no 
jurisdiction  of  the  matter. 

DOERFLEB,  J.  At  the  r^ular  March 
term  in  the  year  1921  of  the  circuit  court  for 
Kenosha  county,  a  grand  Jury  having  been 
summoned  and  impaneled  and  sworn  and 
charged  to  inquire  for  the  state  of  Wiscon- 
sin, did  on  the  12th  day  of  Augnst,  1821,  dar- 
ing said  term,  present  an  indictment  con- 
taining four  counts  against  the  petitioner, 
charging  Idm  with  the  unlawful  sale  of  in- 
toxicating liquors  under  section  1669—3  ot 
the  Wisconsin  Statutes.  Petitioner  was 
thereupon  arraigned  before  said  circuit  court, 
pleaded  not  guilty  to  each  of  the  counts  of 
said  indictment  and,  among  other  things, 
moved  to  dismiss  said  indictment,  for  the 
reason  that  the  circuit  court  for  Kenosha 
county  has  no  jurisdiction  In  said  matter. 

The  motion  of  the  petitioner  was  overrul- 
ed, and  be  now  seeks  to  have  a  review  of  the 
order  of  the  circuit  conrt  by  a  writ  of  cer- 
tiorari from  this  court 

During  the  argument  of  the  matter  before 
this  court  it  was  stipulated  in  open  court 
by  the  respective  counsel  for  the  parties,  that 
if  this  court  should  be  of  the  opinion  that 
the  matter  could  not  properly  and  legally  be 
determined  upon  a  writ  of  certiorari,  that 
then  and  in  that  case,  the  matter  could  be 
treated  as  though  it  wwe  b^ore  0ie  court 
upon  a  petition  for  a  writ  of  prohibition. 

We  will  first  consider  and  determine  the 
issue  involved  with  respect  to  the  jurisdic- 
tion of  the  circuit  court 

Article  7,  (  8,  of  the  Constitation  of  Wis- 
consin, provides  as  follows: 
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"The  drcoit  coarts  BhaQ  hare  original  ju- 
risdiction of  all  matters  civil  and  criminal  with- 
in this  state,  not  excepted  in  this  Constitution, 
and  not  hereafter  prohibited  by  law." 

Section  113.03  of  the  Btatntes  (1919)  read* 
as  f  oUowB : 

"Circuit  courts  have  the  general  Jurisdiction 
prescribed  for  Uiem  by  the  Oonstitntion  and 
have  power  to  issue  all  writs,  process  and  com- 
missions provided  therein  or  by  the  statutes, 
or  which  may  be  necessary  to  the  dne  ezeea- 
tion  of  the  powers  vested  in  them.  They  hare 
power  to  hear  and  determine,  within  their  re- 
spective circuits,  all  civil  actions  and  pro- 
ceedings and  all  cases  of  crimes  and  misde- 
meanors of  every  kind  not  exclusively  cognis- 
able by  a  justice  of  the  peace  or  some  other 
inferior  court;  and  they  have  all  the  pow- 
ers, according  to  the  usages  of  courts  of  law 
and  equity,  necessary  to  the  full  and  complete 
jurisdiction  of  the  causes  and  parties  and  the 
full  and  complete  administration  of  justice,  and 
to  carry  into  effect  their  judgments,  orders  and 
other  determinations,  subject  to  re-examination 
by  the  Supreme  Court  as  prorided  by  law. 
Said  courts  and  the  judges  thereof  have  power 
to  award  all  such  writs,  processes  and  commis- 
sions, throughout  the  state,  returnable  in  the 
proper  county." 

[1]  l%e  drcnlt  court,  therefore,  is  a  court 
with  general  jurisdiction  to  hear  all  matters, 
dvil  and  criminal,  within  this  state,  and  no 
portion  of  its  constitutional  or  statutory  ju- 
risdiction can  be  deemed  to  have  been  taken 
away  from  it  by  the  Legislature,  excepting 
only  by  some  unmistakable  legislative  lan- 
guage to  that  effect  Wleden  v.  State,  141 
Wis.  685,  124  N.  W.  609;  SUte  v.  Orunke,  88 
Wis.  169,  69  N.  W.  452;  Faust  v.  State,  45 
Wte.  273 ;  Qoyke  t.  State,  138  Wis.  657,  117- 
N.  W.  1027,  1126. 

So  that  It  Is  dear  from  the  provisions  of 
the  Constitution  and  statutes  above  cited, 
and  the  Interpretattons  of  such  provisions 
In  the  cases  above  referred  to,  that  the  dr- 
cnlt court  of  Kenosha  county  at  the  time 
trben  the  grand  jury  was  summoned,  and 
while  the  proceedings  were  had  under  the 
Indictment  In  question,  had  full  and  com- 
plete jurisdiction  over  the  subject-matter 
Involved,  unless  said  drcult  court  had  been 
deprived  of  soch  Jurisdiction  by  legislative 
enactment,  dear  and  unmistakable  In  its 
import  and  In  the  language  used. 

Chapter  18  of  the  Laws  of  1909,  creating 
a  municipal  court  In  Kenosha  countyi  and 
defining  Its  jurisdiction,  etc.,  provides  among 
other  things  as  follows: 

"Sec.  3.  The  municipal  court  of  Kenosha 
county  shall  have  and  exercise  powers  and 
jurisdiction  concurrent  with  and  equal  to  the 
circuit  court  of  Kenosha  county  in  bastardy 
cases  and  in  all  case*  of  crimes  and  misde- 
meanors arising  in  said  county,  wherein  the 
maximum  penalty  does  not  exceed  five  years  in 
the  state  prison." 

Under  this  section  of  the  Kenosha  Act, 
it  Is  dear  that  no  Jorlfldlctlon  Is  taken  away 


from  the  drcult  court,  and  that  the  Jurisdic- 
tion of  the  munldpal  court  in  all  cases  of 
crimes  and  misdemeanors  arising  In  said 
Kenosha  county,  wherein  the  maximum  pea- 
alty  does  not  exceed  five  years  In  the  state 
prison.  Is  concurrent  with  and  equal  to  that 
of  the  drcult  court 

Section  6  of  said  Kenosha  Act  provides : 

"Said  judge  and  the  several  drcuit  court 
commissioners  shall  have  exdnsive  jurisdiction 
to  institute  and  conduct  examinations  in  all 
criminal  and  bastardy  cases  arising  within  the 
county  of  Kenosha,  and  the  power  and  juris- 
diction to  cause  to  come  before  him  or  them 
the  persona  so  charged  with  committing  baa- 
tardy  or  any  criminal  offense,  within  such  coun- 
ty and  commit  them  to  jail  or  bind  them  over 
for  trial  at  the  next  term  of  said  munldpal 
court  or  to  the  drcuit  court  as  the  case  may 
require,  and  on  a  plea  of  guilty  by  the  accus- 
ed and  a  request  by  him  to  be  sentenced,^be 
said  judge  shall  have  power,  authority  -'  and 
jurisdiction  to  sentence  the  accused  for  any 
offense  except  homicide." 

Section  6  makes  it  dear  that  the  object  and 
purpose  of  creating  the  Kenosha  munldpal 
court  was  to  relieve  In  a  large  measure  the 
circuit  court  of  Kenosha  county,  and  to  di- 
vert a  considerable  portion  of  the  business 
which  prior  to  that  time  had  been  sent  to 
the  drcuit  court,  to  the  munldpal  court  So 
that,  while,  the  circuit  court  has  not  been 
deprived  of  any  jurisdiction,  and  whUe  it 
has  not  bad  its  jurisdiction  curtailed,  the 
Legislature  has  seen  fit,  by  means  of  the 
Kenosha  Act,  to  establish  a  new  course  which 
actions  and  proceedings  must  take,  which, 
after  having  originated  in  the  munldpal 
court  and  before  court  commissioners,  are 
diverted  from  tbdr  former  course  to  the 
circuit  court,  to  the  newly  created  court, 
namely,  the  munldpal  court 

This  condu8io]|k  so  arrived  at  Is  the  only 
one  which  harmonizes  with  the  provisions 
of  section  3  of  the  Kenosha  Act,  under  and 
pursuant  to  which  the  munldpal  court  of 
Kenosha  county  is  authorized  to  exerdse 
powers  and  jurisdiction  concurrent  with  and 
equal  to  the  drcuit  court  of  Kenosha  county 
in  bastardy  cases  and  in  all  cases  of  crimes 
and  misdemeanors  arising  in  said  county, 
wherdn  the  maxiTnum  penalty  does  not  ex- 
ceed five  years  in  the  state  jtrlson. 

Note,  however,  that  the  section  last  above 
referred  to  confers  exdusive  jurisdiction 
to  institute  and  conduct  examinations,  etc.. 
In  cases  referred  to  in  said  section,  and  no- 
where refers  to  ludlctmotts  of  a  grand  jury. 
So  that,  unless  in  other  provisions  of  the  act, 
In  expreea  and  clear  and  unmistakable  lan- 
guage, it  derives  the  circuit  court  of  its 
right  to  summon  a  grand  jury  in  all  crimi- 
nal cases,  and  to  proceed  by  Indictment,  the 
circuit  court  has  not  been  derived  of  sudi 
jurisdiction,  and  still  retains  the  same. 

Inasmuch  as  the  other  provisions  referrad 
to  in'  aiaid  section  6  are  not  germane  to  the 
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specific  Issue  InYolved  herdn,  they  will  not 
be  further  considered  herein. 

Section  7  of  s.^d  Kenosha  Act  prorides 
as  follows: 

"All  ezammations,  recognizances  and  ooa- 
mitinents  from  or  by  said  municipal  judge  or 
other  examining  magistrates  of  said  county  of 
Kenosha  in  bastardy  cases,  and  in  all  criminal 
cases  wherein  the  maximnm  penalty  does  not 
exceed  five  years  in  the  state  prison,  shell  be 
certified  and  returned  to  such  municipal  court 
instead  of  to  the  circuit  court  for  said  county 
of  Kenosha,  within  the  time  prescribed  by  law, 
and  the  attendance  of  witnesses  required  upon 
the  trial  of  any  person  so  committed  shall  be 
secured  in  the  same  manner  as  provided  by 
the  law  in  the  ciicuit  court,  and  all  such  cases 
shall  thereafter  be  proceeded  with  and  tried 
in  said  municipal, court,  as  provided  by  law  in 
similar  cases  in  circuit  courts." 

Section  10  of  said  Kenosha  Act  provides} 

"If  any  person  charged  upon  indictment  or 
information  with  a  criminal  offense  shall  have 
procured  a  change  of  venue  to  the  drcuit  court 
of  Kenosha  county,  said  municipal  court  shall 
commit  or  hold  the  party  to  bail  to  appear  at 
the  next  term  of  the  circuit  court,"  etc. 

[I]  The  word  'Indictment,"  as  used  In  sec- 
tion 10,  refers  speciflcally  to  an  indictment 
returned  in  the  municipal  court  of  Kenosha 
county,  and  Inasmuch  as  section  3  of  the 
act  confers  concurrent  Jurisdiction  upon  the 
municipal  court,  equal  to  the  circuit  court 
of  Kenosha  county.  In  all  cases  of  crimes 
and  misdemeanors  arising  in  said  county, 
wtierelin  the  maximum  penalty  does  not 
exceed  five  years  in  the  state  prison,  the 
conclusion  is  irresistible  tbat  the  confer- 
ring of  such  Jurisdiction  also  gives  Juris- 
diction to  the  municipal  court  to  summon 
a  grand  jury  and  to  proceed  by  indictments, 
ete. 

Section  10  also  makes  it  clear  that  the 
circuit  court  of  Kenosha  county  has  juris- 
diction to  hear  and  try  all  cases  coming  to 
It  pursuant  to  a  change  of  venue  from  the 
municipal  court 

Nowhere  in  the  Municipal  Court  Act  is 
there  anything  to  indicate  by  express  lan- 
guage, or  by  implication,  that  it  was  the 
intention  of  the  Legislature  to,  or  that  It 
did,  deprive  the  circuit  court  of  Kenosha 
county  of  jurisdiction  to  summon  a  grand 
Jury  and  to  proceed  with  Indictments. 
Therefore  It  necessarily  follows  that  the 
Jurisdiction  of  the  circuit  court  with  re- 
spect to  the  matters  Involved  In  the  Instant 
case  has  in  no  wise  been  curtailed  or  Im- 
paired. 

We  now  come  to  the  other  Issue  Involved 
In  this  case,  namely:  Assuming  that  the 
(drcuit  oourt  had  no  jurlsdictloni  Ini  this 
case,  would  the  proper  procedure  be  to  ap- 
ply for  a  writ  of  prohibition,  or  would  the 
writ  of  certiorari  afford  a  proper  remedy? 

In  Re  Hauser  et  al.  v.  State,  83  Wis.  678, 
and  in  Martin  t.  State,  35  Wis.  204,  writs 


of  certloratl  were  isatied,  and  the  questions 
Involved  in  those  cases  were  considered  and 
determined  by  this  court  as  though  such  writs 
were  proper  writs  under  the  drcumstancesL 
In  those  cases,  however,  the  regularity  and 
propriety  of  the  writs  were  assumed,  and 
the  practice  was  not  in  fact  det^mined  in 
the  decisions. 

In  Chittenden  v.  State,  41  Wis.  202,  wblcb 
was  a  criminal  case  in  the  circuit  court  in 
Dane  county,  and  in  which  an  attempt  was 
made  to  remove  the  case  for  a  sectmd  time, 
and  the  court  retained  Jurisdiction,  and  It 
was  sought  in  that  case  to  raise  the  question 
of  Jurisdiction  of  the  court  by  a  common-law 
writ  of  certiorari,  the  court  in  tbat  case 
uses  this  language: 

"To  our  minds  It  is  a  serions  question  wheth* 
er  this  position  of  counsel  is  not  correct  and 
in  strict  accord  with  the  principles  and  rules 
of  practice  which  govern  proceedings  in  civil 
and  criminal  actions.  It  is  obvious  .that  the 
writ  is  resorted  to  in  the  present  case  as  a 
mode  of  appeal  from  the  decision  of  the  circuit 
court  refusing  to  dismiss  all  proceedings  in  the 
cause.  And  the  question  is  whether  such  a  rul- 
ing can  be  brought  before  tills  court  for  review 
by  a  common-law  certiorari.  The  circuit  court 
is  a  court  of  general  jurisdiction  in  civil  and 
criminal  matters,  under  the  Constitution;  and 
it  was  proceeding  in  the  action  according  to  the 
course  of  the  common  law.  If  the  court  was 
proceeding  in  the  cause  without  jurisdiction, 
the  appropriate  writ  to  be  applied  for  from 
this  court  would  seem  to  be  a  writ  of  pro- 
hibition, and  not  a  common-law  certiorari.  It 
seems  to  us,  if  the  writ  is  a  proper  process 
for  correcting  the  alleged  error  of  the  circuit 
court  in  refusing  to  dismiss  the  proceeding,  it 
.might  be  resorted  to  at  any  stage  of  the  cause 
to  bring  up  for  review  any  erroneous  decision 
which  that  «ourt  might  make.  The  great  in- 
convenience which  would  resnit  if  such  a  prac- 
tice  is  sanctioned  is  too  obvious  to  need  com- 
ment. True,  in  the  Hauser  Case  the  writ  was 
sued  out  to  review  a  decision  of  tlie  municipal 
court  of  the  city  of  Milwaukee  refusing  to 
quash  an  information  for  publishing  a  libel.  In 
the  Martin  Case  the  question  was  whether  the 
circuit  court,  under  the  circumstances,  should 
have  changed-  the  place  of  trial.  If  the  ques- 
tion of  practice  had  been  considered  and  set- 
tled by  the  court  in  those  cases,  we  should  feel 
bound  by  the  adjudications.  But  it  was  not; 
and  therefore,  under  the  circumstances,  the 
question  of  practice  will  be  deemed  an  open 
one  in  this  court  On  account  of  the  absence 
of  the  Chief  Justice,  no  attempt  will  be  made  to 
settle  the  practice  in  this  case.  But  we  thouebt 
it  advisable  to  make  the  suggestions  we  have, 
in  order  that  the  profession  might  not  be  mis- 
led by  the  above  decisions,  or  infer  that  the 
practice  was  already  definitely  determined  and 
settled  in  such  cases." 

It  is  also  held,  in  Barry  r.  Blackhawk 
County  District  Court  167  Iowa,  306, 148  N. 
W.  449,  that  the  mere  fact  that  a  court  pro- 
poses to  act  in  excess  of  Jurisdiction  or 
entirely  without  Jurisdiction  Is  to  be  rem- 
edied by  a,  writ  of  prohibition  rattier  ttaaa 
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tbe  writ  of  cerdorari.  See,  also,  11  C.  J. 
p.  90.  And  In  speaking  of  a  writ  of  oer- 
tlorari.  It  18  said: 

"It  la  not  a  flexible  remedy,  inasmuch  as  all 
that  can  be  done  tuder  it  is  to  quash  or  to  re- 
fuse to  quash  the  proceedings  complained  of. 
The  office  of  a  certiorari  is  to  bring  up  the 
proceedings  of  the  court  below  for  examina- 
tion, that  they  may  be  affirmed  or  qnashed,  and 
not  to  enforce  any  rights  growing  out  of  those 
proceedings.  It  would  therefore  not  be  a  prop- 
er or  an  adequate  remedy." 

"The  writ  of  prohibition  is  an  extraordinary 
judicial  writ  issuing  out  of  a  court  of  superior 
jurisdiction  and  directed  to  an  inferior  tribunal 
properly  and  technically  denominated  such,  or 
to  an  inferior  ministerial  tribunal  possessing 
incidentally  judicial  powers  and  known  as  a 
quasi  judicial  tribunal,  or  even,  in  extreme 
cases,  to  a  purely  ministerial  body,  command- 
ing it  to  cease  abasing  or  usurping  judicial 
functions.  A  writ  of  prohibition  is  a  preroga- 
tive writ  to  be  used  with  great  caution  and  for- 
bearance for  the  furtherance  of  justice  and  for 
securing  order  and  regularity  in  all  the  tribu> 
nalB  where  there  is  no  other  regular  and  ordl« 
nary  remedy.  The  legitimate  scope  and  pur- 
pose of  the  writ  is  to  keep  inferior  courts 
within  the  limits  of  their  own  jurisdiction,  and 
to  prevent  them  from  encroaching  upon  the  Ja- 
risdiction  of  other  tribunals." 

32  Cyc  608,  699. 

"The  power  of  'a  general  superintending  con- 
trol over  all  inferior  courts'  which  the  Oonati- 
tution  (article  VII,  f  3)  grants  to  this  court 
was  first  extensively  gonsidered  and  its  lim- 
its defined  in  the  case  of  State  ex  rel.  Fourth 
National  Bank  v.  Johnson,  103  Wis.  591,  79 
N.  W.  1081.  The  subject  has  been  discussed 
in  a  number  of  cases  since  that  time,  but  no 
attempt  baa  been  made  either  to  vary  or  enlarge 
the  general  principles  laid  down  in  the  first 
named  case,  but,  on  the  other  hand.  In  all  of 
the  snbsequent  cases  those  prindpleg  hare 
been  either  literally  or  in  substance  approved 
and  applied. 

"Those  principles  in  substance  are  that  this 
jurisdiction  is  not  to  be  exercised  upon  light 
occasion,  but  only  upon  some  grave  exigency; 
that  the  writs  by  which  it  is  exercised  will  not 
be  used  to  perform  the  ordinary  functions  of 
an  appeal  or  writ  of  error;  that  the  duty  of 
the  court  below  must  be  plain;  its  refusal  to 
proceed  within  the  line  of  such  duty  or,  on  the 
other  hand,  its  intent  to  proceed  in  violation 
of  such  duty  must  be  clear;  the  results  must  be 
not  only  prejudicial  but  must  involve  extraor- 
dinary hardship;  the  remedy  by  appeal  or  writ 
of  error  must  be  utterly  inadequate;  and  the 
application  for  the  exercise  of  the  power  of  su- 
perintending control  must  be  speedy  and 
prompt." 

Petition  of  Pierce  Arrow  Motor  Car  Co.,  14S 
Wis.  282,  127  N.  W.  988;  SUte  ex  rel.  Fourth 
National  Bank  v.  Johnson,  103  Wis.  681,  79 
K  W.  1081,  01  L.  R.  A.  33;  SUte  ex  rel.  MU. 
E.  B.  &  L.  Co.  V.  Circuit  Court,  133  Wis.  442, 
113  N.  W.  722;  State  ex  rel.  Milwaukee  v. 
Ludwig,  106  Wis.  226,  82  N.  W.  158;  State 
ex  rel.  Dmbreit  t.  Helms,  186  Wis.  432,  118 
N.  W.  168. 


{3]  It  wUl  readily  be  seen  that,  assuming 
that  the  drcnlt  court  bad  no  jurisdiction  in 
the  instant  case,  all  of  the  requirements 
based  ui>on  the  aforesaid  principles  would 
exist  In  the  highest  degree,  and  that  there- 
fore a  writ  of  prohibition,  as  Is  practically 
conceded  by  the  learned  counsel  for  the 
state,  and  as  Is  strongly  Intimated  In  the 
case  of  Chittenden  v.  State,  41  Wis.  292, 
would  be  the  proper  and  the  only  remedy 
that  would  afford  adequate  relief. 

However,  It  having  been  herein  held  that 
the  circuit  court  has  jurisdiction  in  this 
case,  the  application  for  a  writ  of  prohiUtUm 
must  be  denied. 

It  Is  so  ordered. 


KRE88INE  V.  JANESVILLE  TRACTION  CO. 

(Supreme  Court  of  WisconalQ.    Oct.  18,  1921.) 

1.  Neollgaiiee«s»23(f)— Care  reqalred  to  pre- 
vest  iBlary  tiy  Implameats  attractive  te  ehll- 
4rea. 

One  may  not  maintain  in  a  public  street  an 
implement,  machine,  or  structure  attractive  to 
children  without  taking  due  care  to  prevent  in- 
jury resulting  to  them  by  reason  of  natural 
childish  interference  therewith. 

2.  Neslloenoe  «s»23(2)— Standing  street  oar 
attraetlon  to  children. 

A  street  railroad  company  leaving  a  street 
ear  standing  on  the  track  in  a  public  street  is 
chargeable  with  knowledge  that  it  is  an  alluring 
object  to  children,  and  is  there^re  required  to 
render  its  presence  harmless  to  ordinary  child- 
ish interferences  therewith. 

3.  Nagllgeaoe  4=325 — Preoautlons  to  prevent 
Injury  to  children  attracted  by  street  car  held 
•nfflolant. 

A  street  railroad  company  which  tied  the 
trolley  pole  down  to  top  of  a  car  left  standing 
in  the  street,  turned  the  switch  at  both  ends 
of  the  car,  set  the  brakes,  removed  the  control- 
ler, and  locked  the  doors,  held  as  a  matter  of 
law  to  have  taken  proper  precaution  to  pre- 
vent children  from  moving  car  and  injuring 
themselves. 

Appeal  from  Circuit  Court,  Bock  County; 
George  Grimm,  Judge. 

Action  by  Laverne  Kresstne,  by  his  goardi- 
an,  against  the  JanesvlUe  Traction  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Beversed  and  remanded,  with  in- 
structions. 

This  is  an  action  to  recover  damages  for 
I)ersonal  injuries  sustained  by  plaintiff  on 
June  13,  1919,  a  boy  then  about  three  years 
of  age.  The  evidence  shows  that  on  or  be- 
fore June  13,  1919,  a  repair  crew  in  the  em- 
ploy of  defendant  had  been  habitually  convey- 
ed to  the  then  terminus  of  the  Jackson  Street 
line  in  the  city  of  Janesvllle  in  an  old  street 
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car.  The  workmen  were  let  out  of  the  car 
at  tbe  scene  of  their  work,  and  the  foreman 
then  took  the  car  to  tbe  end  of  the  line  on 
Sonth  Jackson  street,  which  was  tbe  only 
place  the  car  conid  be  left  without  interfer- 
ing with  regular  city  service.  The  testimony 
shows  that  the  foreman,  npon  leaving  the 
car,  habitually  pulled  the  trolley  pole  down 
away  from  the  trolley  wire,  and  tied  it  down 
to  the  top  of  the  street  car,  It  being  neces- 
sary for  him  to  climb  to  the  top  of  the  street 
car  to  do  so.  He  then  threw  out  the  over- 
heed  switch,  which  is  a  cut-out  or  switch 
located  on  the  celling  of  the  street  car,  and 
as  high  as  a  man  can  reach,  which  broke 
the  connection  so  that  the  car  could  not  be 
started  unless  the  switch  was  put  in  again. 
He  also  set  the  brake  on  the  car,  removed 
both  of  the  controller  levers,  the  forward 
and  reverse  controls  of  tbe  car,  and  took 
them  away  with  him  to  tbe  place  where  the 
repair  gang  was  working,  so  that  nothing  but 
the  square  projections  on  which  they  fit  was 
left  Finally  he  closed  both  of  the  doors  of 
street  car.  These  doors  had  no  locks,  but  did 
have  a  catch  or  lever  on  the  inside,  so  that 
when  abut  it  was  necessary  to  get  in  through 
a  window  in  order  to  open  them  again.  It 
appeared,  however,  that  one  of  tbe  doors  of 
the  car  stuck  at  times,  and  that  It  was  not 
always  possible  to  get  it  entirely  shut 

CUldren  were  in  the  habit  of  congregating 
In  the  street  In  the  vicinity  <a  this  work  car. 
They  frequently  got  into  the  car  through  the 
window  or  doors,  in  some  manner  not  clearly 
appearing,  and  frequently  played  in  and  about 
tbe  car.  The  «mploy68  of  the  defendant  com- 
pany knew  of  this  fact,  and  frequently  chased 
them  away.  Oni  one  or  two  occasions  prior 
to  the  day  of  the  accident  the  children  did 
put  up  the  trolley  pole,  threw  In  the  over- 
head switch,  and  by  some  means  not  describ- 
ed had  managed  to  start  the  work  car.  One 
witness  testified  that  <hi  one  occasion  they 
operated  it  in  that  manner  a  distance  of 
abont  half  a  block  and  back  again.  It  does 
not  appear  that  any  employe  of  the  defendant 
knew  that  the  work  car  was  ever  moved  by 
the  boys,  or  that  they  had  ever  touched  the 
trolley  itole  or  overhead  switch;  neither  is 
there  any  evidence  that  the  boys  ever  left 
the  trolley  pole  up,  er  the  overhead  switch 
turned  on,  when  they  departed  on  any  occa- 
sion prevlons  to  the  accident 

On  the  day  of  the  accident  the  witness 
(%arlee  Knoff,  a  motorman  employed  by  tbe 
defendant,  and  in  charge  of  a  car  in  city 
service  on  the  South  Jackson  street  line,  ran 
bis  car  to  the  temporary  terminus  of  the  line 
on  South  Jackson  street  at  the  scene  of  the 
accident  and  stopped  his  car  at  about  six 
or  eight  feet  north  of  the  work  car.  He 
turned  the  trolley  pole  around  ready  for 
the  return  trip,  and  went  back  Into  the  car, 
proceeding  to  the  front  end  where  he  was 
preparing  to  start  While  so  engaged,  and 
with  his  car  standing  still,  the  plaintiff  and 


his  companions  who  were  playing  In  the  work 
car  at  the  time  started  it  up.  The  plaintiff 
was  on  the  front  end  of  the  work  car.  The 
work  car  traveled  tbe  six  or  eight  feet  inter- 
vening between  the  two  cars  without  attract- 
ing the  attention  of  the  motorman  on  the 
street  car,  and  bumped  Into  the  regular  car, 
pushing  it  along.  The  plaintiff  boy  was 
caught  between  tbe  two  cars,  and  sustained 
the  injuries,  to  recover  damages  for  which 
this  action  was  brought.  It  was  necessary 
for  the  motorman  on  the  service  car  to  en- 
ter the  work  car  to  stop  it  He  found  that 
the  boys  had  picked  up  an  instrum^t  called 
an  Insulator,  which  resembles  very  much  the 
handle  of  a  dumb-bell,  upon  tbe  end  of  which 
is  a  staple-shaped  opening.  The  boys  had 
pressed  this  opening  down  over  the  controller 
shaft  80  as  to  enable  them  to  start  the  car. 
This  insulator  had  never  been  used  for  such 
a  purpose  to  the  knowledge  of  any  one  who 
testified  In  the  case,  nor  had  any  of  the  wit- 
nesses ever  considered  it  as  capable  of  such 
use. 

The  evidence  showed  that  one  of  the  boys, 
a  brother  of  the  plaintiff,  had  climbed  on  top 
of  the  street  car  and  released  the  trolley 
pole  from  Its  fastenings  and  placed  it  in  con- 
tact with  the  trolley  wire.  There  was  also 
testimony  to  the  effect  that  on  several  oc- 
casions  when  the  dty  service  cars  came  to 
the  end  of  the  line  on  South  Jackson  street 
prevlons  to  tbe  accident  motonnen  had  per- 
mitted boys  to  help  than  tnm  the  trolley 
pole  around,  and  that  at  times  conductors  or 
motormen  bad  given  the  boys  a  penny  on 
such  occasions. 

At  the  dose  of  the  evidence  tbe  defendant 
moved  the' court  to  direct  a  verdict  in  its  fa- 
vor, which  motion  was  denied.  A  special  ver- 
dict was  returned  by  the  Jury,  in  which  it 
was  found  that  the  defendant  was  guilty  of 
a  want  of  ordinary  care  In  leaving  the  car 
under  the  circumstances  in  the  conditi(»  it 
was  left  on  the  day  of  the  Injury,  which  want 
of  ordinary  care  was  the  proximate  cause 
of  tbe  injury ;  that  the  plaintiff  was  not  guil- 
ty of  a  want  of  ordinary  care  which  proxi- 
mately contributed  to  produce  the  injury; 
and  that  the  plaintiff  was  not  of  snffident 
age  and  discretion  to  care  for  his  own  safety 
and  render  it  prudent  to  go  about  alone. 
Damages  were  assessed  at  tbe  sum  of 
$1,383.33.  Tbe  defendant  thereupon  moved 
the  court  to  change  the  answer  to  the  first 
question  of  the  q)ecial  verdict  from  "Yes" 
to  "No,"  and  for  judgment  on  the  verdict  as 
amended;  for  Judgment  upon  the  verdict  aa 
r^idered;  for  judgment  notwithstanding  the 
verdict ;  and  to  set  aside  the  verdict  and  for 
Judgment  for  defendant.  All  of  said  motions 
were  denied,  and  Judgment  was  roidered  for 
the  plalntlfC  Tbe  defendant  appealed  from 
such  Judgment 

Nolan,  Dougherty  &  Grubb,  of  Janesvllle, 
for  appr'lant 
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Kadlng  A  Eading,  of  Watertown,  for  r»-  r  to  render  Its  presence  barmlew  to  the  ordl- 
spondent  nary  nhiMi^h  Interferences  tberewltb  In  the 

nature  of  original  researcb  and  investiga- 
tion. The  Jury  found  that  the  defendant 
company  failed  in  its  duty  in  this  respect 
.This  finding  Is  challenged  as  being  contrazy 
to  the  evidence^  and  we  are  to  determine 
whether  the  condoct  of  the  defendant  tnlflU- 
ed  its  obllgatlonB  in  this  respect  as  a  matter 
of  law. 

[3]  That  the  probabiUty  of  childish  inter- 
ference with  the  car  was  aM>redated,  and 
a  bona  fide  effort  made  to  render  It  Innocn- 
ons  to  probable  childish  Incursions,  is  mani- 
fest The  employes  who  had  charge  of  the 
car  testified  that  the  following  things  were 
done  to  render  It  inanimate  and  Irresponsive 
to  any  childish  intermeddling  therewith: 
First,  the  trolley  pole  was  tied  down  to  the 
top  of  the  car;  second,  the  switch  at  either 
end  of  the  car  was  turned,  thus  breaking  for 
a  second  time  the  electric  current;  third, 
the  brakes  were  set;  fourth,  the  controller, 
a  crank-shaped  device  which  regulates  the 
flow  of  electric  current  when  in  the  hands 
of  the  motorman,  was  taken  away;  and,, 
fifth,  the  doors  were  locked.  That  they  did 
all  these  things  there  Is  no  direct  testimony 
to  dispute.  But  It  is  contended  that  the  tes- 
timony In  this  behalf  was  either  so  shaken 
upon  cross-examination,  or  made  improbable 
by  other  circumstances  In  the  case,  that  the  Ju- 
ry had  a  right  to  disbelieve  that  the  doors 
were  locked,  or  that  the  switch  at  the  end  of 
the  car  had  been  turned.  Granting  this  con- 
tention, It  remains  conceded  by  every  witness 
In  the  case  that  the  trolley  pole  was  tied  down 
to  the  top  of  the  car,  and  there  is  no  reason 
whatever  to  doubt  that  the  controller  was 
taken  away.  It  la  a  verity  in  the  case,  then, 
that  the  trolley  pole  was  disconnected  from 
the  electric  overhead  wire  and  securely  tied 
down  to  the  top  of  the  car,  and  the  control- 
ler taken  away.  Without  contact  by  the  trol- 
ley pole  with  the  electric  overhead  wire  the 
street  car  was  an  inert  object  The  control- 
ler was  generally  regarded  as  an  indispensa- 
ble instrument  for  the  setting  of  the  car  in 
motion. 

'  With  these  facts  in  mind,  the  question  is 
whether,  In  tying  down  the  trolley  pole  and 
removing  the  controller  the  company  was  in 
the  exercise  of  due  care  for  the  safety  of 
children  who  might  be  playing  thereabouts. 
The  care  required  under  such  circumstances 
is  reasonable  care.  It  is  the  care  that  men  of 
ordinary  prudence  would  exercise  under  the 
same  or  similar  circumstances.  The  dangers 
which  it  was  the  duty  of  the  company  to 
guard  against  were  sndi  as  reasonably  might 
have  been  anticipated.  It  was  not  an  insur- 
er of  the  safety  of  tlie  children.  It  was  not 
the  duty  of  the  company,  as  we  view  it,  to 
BO  dismantle  or  disempower  the  car  as  to  ren- 
der it  harmless  under  every  conceivable  cir- 
cumstance. It  was  charged  with  knowledge 
of  ordinary   childish  conduct,   and  it  was 


OWEN,  J.  (after  stating  the  facts  as  above). 
[1]  In  recognition  of  the  fact  that  children 
will  play  in  a  public  street  this  court  has 
held  that  <me  may  not  maintain  therein  an 
Implement  machine,  or  structure  attractive 
to  children  without  taking  due  care  to  pre- 
vent injury  resulting  to  them  by  .reason  of 
natural,  chlldiith  interferences  therewith. 
Bussye  v.  Bogers,  120  Wis.  443,  98  N.  W.  219, 
64  I..  R,  A.  183;  Harris  v.  Eastern  By.  Co., 
1S2  Wis.  627,  140  N.  W.  288,  46  U  R.  A.  (N. 
S.)  1058;  Kelly  v.  Southern  Wisccmsin  B. 
Co.,  152  Wis.  328,  140  N.  W.  60,  44  L.  B.  A. 
(N,  S.)  487;  Webster  T.  Corcoran,  156  Wis. 
579, 146  N.  W.  816.  The  duty  thus  cast  upon 
him  who  places  or  maintains  such  an  imple- 
ment machine,  or  structure  in  the  street  is 
founded  upon  considerations  of  humanity 
rather  than  any  legal  relations  existing  be- 
tween him  who  maintains  the  dangerous  ap- 
paratus and  the  chlldrcb'  who  may  come  in 
contact  therewith.  It  follows  naturally  from 
a  recognition  of  the  t&ct  that  children  of 
tender  age  have  not  acquired  an  appreciation 
of  the  impropriety  of  meddling  with  other 
people's  property  nor  the  dangers  lurking  In 
the  complicated  machine.  The  all-wise  Prov- 
idence has  Implanted  in  the  child  a  curiosity 
which  can  be  satisfied  only  by  feeling  and 
.  handling  new  and  strange  objects.  This  Is 
a  trait  which  frequently  tries  the  patience 
of  adults,  bnt  It  is  an  instinct  ordained  by 
nature,  and  cannot  be  changed  by  man. 

In  fixing  a  standard  of  human  conduct 
involving  the  safety  of  chitdren,  this  trait 
cannot  be  ignored.  Children  are  all  about 
us  wherever  we  go  and  whatever  we  do,  es- 
pecially if  tt  be  In  the  public  street  That 
their  presence  in  the  public  street  is  not  only 
an  aggravatlMi  to  adults,  but  dangerous  to 
tbeit  aitety,  all  will  concede.  But  that  they 
will  be  in  the  public  streets  at  Inopportune 
times  and  places  is  a  fact  that  cannot  be 
ignored.  From  these  considerations  this 
court  has  laid  down  the  rule  that — 

"Conservation  of  dilld  life  and  safety,  as  to 
artificial  peril,  is  one  of  such  importance  that 
ordinary  care  may  well  hold  every  one  respon- 
sUde  for  creating  and  maintaining  a  condi- 
tion involving  any  snch  with  reasonable  ground 
for  apprehending  that  children  of  tender  years 
may  probably  be  allured  thereinto."  -  Webster 
V.  Corcoran,  156  Wis.  580.  146  N.  W.  816;  Kel- 
ly V.  Southern  WiBCon^in  By.  Co.,  152  Wis.  328, 
140  N.  W.  60,  44  L.  B.  A.  (N.  S.)  487. 

[2]  The  defendant  had  a  lawful  right  to 
leave  the  street  car  here  in  question  standing 
on  the  track  in  the  street  as  it  did.  It  was 
unquestionably  chargeable  with  knowledge  ot 
the  fact  that  children  were  continuously 
playing  in  the  street  around  and  about  the 
street  car,  and  that  the  car  was  a  most  al- 
luring object  to  the  children  ot  that  neighbor- 
hood.    This  laid  up<»  the  defmdant  a  duty 
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bonnd  to  anticipate  consequences  resulting 
from  sudi  conduct.  It  was  not  bound  to 
anticipate  consequences  resulting  from  the 
nnusual  or  extraordinary  conduct  or  the  pre- 
cocious Ingenuity  displayed  by  this  particular 
crowd  of  boys. 

In  considering  a  similar  situation,  the  Min- 
nesota court  said: 

"We  do  not  mean  to  intimate,  in  respect  to 
the  matter  of  fastenings  in  a  case  like  this, 
that  tbey  must  be  such  as  to  render  it  impoBsi- 
ble  for  children  to  remove  them,  nor  that  the 
fact  that  In  the  particular  case  they  were  re- 
moved by  such  children  necessarily  makes  a  case 
of  negligence.  But  they  ought  to  be  such  (we 
are  speaking  of  cases  where  very  young  chil- 
dren, to  the  knowledge  of  the  defendant,  have 
ready  access  to,  and  may  be  attracted  by,  turn- 
tables and  car  wheels  standing  on  the  tracks) 
that  an  ordinarily  prudent  person  would  deem 
them  sufficient  to  render  it  improbable  that 
children  within  tiie  rule  would  remove  them." 
O'MaUey  v.  St  Paul,  H.  &  M.  Ry.  Co.,  43 
Minn.  280,  46  N.  W.  440. 

We  think  this  language  quite  clearly  and 
correctly  states  the  degree  of  care  required 
•  under  the  circumstances  here,  and  it  seems 
to  us  that  the  conduct  of  the  defendant  re- 
sponded fully  to  that  standard.  In  the  first 
place,  it  should  hardly  be  required  to  antici- 
pate that  boys  of  eight  or  nine  years  of  age 
would  crawl  on  top  of  the  street  car  and 
untie  the  trolley  pole,  so  that  It  might  be 
placed  In  contact  with  the  electric  wire;  but, 
even  should  It  be  held  to  such  an  anticipation, 
certainly  It  could  not  be  held  to  anticipate 
that  these  boys  would  seize  upon  an  imple- 
ment never  used  for  that  purpose  and  make 
it  serve  as  a  controller.  To  hold  the  defend- 
ant responsible  for  the  plaintHTs  damage  is 
to  require  It  to  be  an  insurer  of  the  safety 
of  children  in  and  about  its  cars  under  all 
circumstances,  and  would  weU-nigh  lay  upon 
it  the  duty  of  placing  a  guard  at  a  car  whsi 
left  standing  on  a  street.  We  do  not  think 
the  defendant's  negligence  was  a  jury  ques- 
tion. Its  conduct  responded  to  the  degree  of 
care  required  by  it  under  the  circumstances. 
It  follows  that  the  Judgment  should  be  re- 
versed and  the  cause  remanded,  with  instruc- 
tions to  dismiss  plaintiff's  complaint. 

So  ordered. 


LYES  V.  SUPERIOR   SHIPBUILOINQ   CO. 
et  al. 

.{Supreme  Court  of  Wisconsin.    Oct.  18k  1921.) 

Negligence  «=>I36(27)  —  Contributory  negll- 
geaoe  of  orane  repairer  in  putting  head  In 
dangerous  position  held  for  the  Jury. 
In  an  action  against  a  shipbuilding  com- 
pany for  the  death  of  an  electric  company's 
workman,  injured  while  riding  in  a  cabin  of  a 
crane  which  was  being  moved  to  test  hoisting 
mechanism  on  which  he  had  made  repairs,  with 


the  aid  of  two  other  skilled  workers,  who 
were  engaged  with  him  in  making  the  test,  held, 
on  the  evidence  as  to  his  experience  and  knowl- 
edge of  the  dangerous  conditions,  that  the  ques- 
tion of  contributory  negligence  in  putting  his 
bead  in  a  dangerous  position  was  for  the  Jury, 
whose  verdict  finding  him  guilty  must  stand. 

Doerfler,  Eschweiler,  and  Owen,  JJ.,  dis- 
senting. 

Appeal  from  Circuit  CSonrt,  Douglas  (boun- 
ty; W.  R.  Foley,  Judg«. 

Action  by  Henry  Lyes  against  the  Superior 
Shipbuilding  Company  and  another.  From 
judgment  for  defendants,  plalntUT  appeals. 
AfBrmed. 

This  action  was  brought  by  plalntUf  for 
damages  alleged  to  have  been  caused  by  the 
death  of  his  son  at  the  plant  of  the  defend- 
ant company.  The  deceased  was  MUed 
while  riding  In  a  cabin  of  a  crane  which  he 
bad  been  engaged  In  repairing,  and  which 
was  being  moved  to  a  position  over  a  pTx^)el- 
ler  wheel  to  test  the  lifting  or  hoisting  mech- 
aidsm  which  had  beoi  repaired. 

Fred  Lyes,  the  deceased,  had  been  engaged 
In  electrical  and  mechanical  woiic  for  6 
years  prior  to  his  death.  At  the  time  of  Us 
death  and  for  2^  years  prior  theretOk  he 
had  been  employed  by  the  Benson  Electric 
Company.  On  the  day  in  Question  he  had 
been  sent  to  the  plant  of  the  Superior  Ship- 
building Company  with  a  workman  named 
Anderson  to  assist  In  the  repair  of  a  motor 
of  a  movable  crane.  Anderson  asked  that 
the  deceased  be  sent  with  him  beeanse  of  his 
ability  and  knowledge  in  this  work.  At 
the  plant  of  the  defoidmnt  company  they  met 
defendant  Louis  Facetta,  who  had  had  over 
20  years'  experience  in  the  <q;>erfttlon  of  the 
crana  The  crane  consists  of  a  large  steel 
frame  600  to  600  feet  long,  extending  along 
a  ship  dock.  Upon  this  frame  there  are 
tracks,  and  upon  the  tracks  a  movable 
bridge  runs  the  long  way  of  the  frana  The 
bridge  has  a  stationary  arm  about  200  feet 
in  length  eztendins  out  on  eitbar  side  of  the 
frame,  which  is  part  of  and  movea  with  the 
bridge.  The  frame  extends  north  and  south, 
and  the  arms  of  the  bridge  east  and  west. 
Upon  this  bridge  tbora  Is  a  trolley,  which 
Includes  a  cabin,  with  motors  and  drums 
above  the  cabin,  and  the  lifting  device  and 
hook  with  which  the  work  is  done.  The  cab- 
in and  hook  move  together  with  the  trolley, 
the  hook  being  to  thewebt  of  the  cabin.  The 
operator  of  the  cabin  faces  west,  and  has 
three  controllers  In  front  of  him  which  are 
connected  with  motors,  and  work  independ- 
ently of  each  other,  one  to  move  the  bridge 
along  the  frame  either  to  the  north  or  to  the 
south,  the  second  to  move  the  trolley  out  up- 
on the  cross-arm  either  to  the  eaat  or  the 
west,  and  the  third  to  raise  or  lower  the 
hook  In  doing  the  work. 


^=>tot  other  c&s«a  Bee  same  topic  anti  KET-NDMBER  In  all  Kay-Numbered  DlgeaU  ud  Indezw 
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The  trouUfl  wblcfh  Anderson  and  the  de- 
ceased undertook  to  fix  was  with  the  control- 
ler and  the  motor  which  raised  and  lowered 
the  hook.  Deceased  and  Anderson  first  went 
over  the  blueprint  of  the  electrical  eqalpment 
and  mechanism,  and  then  examined  the  mo- 
tors and  electrical  equipment  of  the  cabin. 
The  cabin  Is  reached  by  means  of  a  station- 
ary stairway  up  the  frame,  and  then  by  an- 
other stationary  stairway  up  the  bridge  or 
traveling  crane.  At  the  top  of  this  stairway, 
and  part  thereof,  is  a  landing  platform 
which  is  used  to  enter  the  cabin  when  the 
cabin  Is  in  iKJsltlon.  The  platform  and  stair- 
way are  supported  from  above  by  3-lnch  an- 
gle irons.  Anderson  testified  that  the  plat- 
form came  within  about  4  inches  of  the  door 
of  the  cabin,  and  the  diagram  Introduced  \n 
evidence  gives  the  distance  as  5  inches. 

In  doing  their  work  In  the  forenoon,  An- 
derson and  the  deceased  were  all  over  the 
cab.  They  finished  their  work  of  repairing 
the  crane  la  the  forenoon,  but,  at  the  request 
of  the  defendant  Facette,  returned  In  the 
afternoon  to  test  the  work  of  the  hook  In 
lifting  to  be  sure  that  the  trouble  bad  been 
remedied.  They  decided  to  move  the  crane 
over  and  pick  up  a  propeller  wheel  which 
was  lying  upon  the  ground  about  100  feet 
south  and  30  feft  east  of  where  the  cabin 
was  stationed.  In  order  to  reach  the  place 
where  the  propeller  wheel  lay  and  pick  It 
up,  three  movements  were  necessary:  First, 
to  move  the  bridge  south  to  a  point  opposite 
the  propeller;  second,  to  move  the  trolley 
with  the  cabin  and  hook  out  to  a  point  far 
enough  east  of  the  propeller  so  that  the  hook 
would  be  directly  above  it ;  and  then  to  low- 
er the  hook  and  pick  up  the  propeller.  All 
three  movements  could  be  carried  on  at  the 
same  time.  The  ordinary  Way  for  the  oper- 
ation to  be  made  was  to  start  the  bridge  run- 
ning south,  then  start  the  trolley  out  upon 
the  cross-arm  toward  a  point  opposite  the 
object  to  be  lifted.  The  stairway  and  land- 
ing platform  to  the  cabin  being  stationary 
upon  the  bridges,  the  cabin  leaves  It  as  it 
moves  out  upon  the  cross-arm. 

The  three  men  were  In  the  cabin.  Ander- 
son threw  on  the  switches,  which  had  been 
disconnected,  and  asked  Facette  to  "Run  It; 
everything  Is  all  right."  Facette  was  stand- 
ing or  Bitting  at  the  west  side  of  the  cabin. 
Immediately  In  front  of  the  controllers,  fac- 
ing the  west  window,  where  he  could  lean 
out  and  see  when  he  was  properly  placed. 
Immediately  before  starting,  the  deceased 
had  been  standing  entirely  Inside  of  the  cab- 
In,  and  by  the  doorway  at  the  south  side 
thereof.  Facette  started  the  motor  moving 
the  bridge  to  the  south,  and  then  started  the 
motor  moving  the  cabin  and  trolley  out  upon 
the  cross-arm  to  the  east.  When  the  cabin 
had  moved  the  distance  of  about  the  width 
of  the  platform,  Anderson  saw  that  the  de- 
ceased had  been  struck  or  his  head  crushed 
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between  the  east  ang^e  iron  supporting  the 
platform  and  the  door  jamb  of  the  cabin. 

The  Jury  found  that  the  defendant  Facette, 
the  operator  of  the  cabin,  failed  to  exercise 
ordinary  care  in  moving  the  -cabin  wltiiont 
giving  a  signal  or  warning;  that  the  opera- 
tor did  not  fall  to  exercise  ordinary  care  in 
the  manner  in  which  he  started  the  cabin; 
and  that  the  deceased  was  guilty  of  contrib- 
utory negligence.  The  trial  court  granted 
the  defendant's  motion  for  Judgment  upon 
the  verdict,  from  which  Judgment  appeal  Is 
taken. 

Adams  &  Jones,  of  Duluth,  Minn.  (PoweU 
ft  Sprowls  and  C.  Z.  Luse,  all  of  Superior, 
of  coun.sel),  for  appellant. 

Hanltcb,  Hartley,  McPherson  &  Johnson, 
of  Superior  (Kelley  ft  Cottrell,  of  Cleveland, 
Ohio,  of  counsel),  for  resi)ondents. 

SIBTBEXDKEB,  O.  J.  (after  stating  the  facts 
as  above).  The  Jury's  answer  to  question  6 
shows  that  they  found  that  Lyes,  the  deceas- 
ed, was  informed  of  the  danger  to  his  safe- 
ty attotdlng  the  operation  of  the  crane  at 
the  time  of  the  accident,  and  that  he,  as  an 
ordinarily  careful  and  prudent  man,  was 
guilty  of  a  want  of  ordinary  care  in  falling 
to  protect  himself  from  being  Injured  by  hav- 
ing his  head  caught  between  the  angle  Iron 
of  the  landing  platform  for  entering  the 
cabin  and  the  Jamb  of  the  cabin  door.  The 
evidence  tends  to  show  that  the  deceased  was 
an  intelligent  and  experienced  person  in 
working  about  machinery,  and  that  he  had 
several  years'  experience  as  a  workman  In 
the  electrical  business.  He,  with  one  An- 
derson, as  heretofore  stated  In  detail,  wwk- 
ed  in  and  about  the  cabin  of  the  crane,  and 
passed  up  and  down  the  stationary  stairway 
attached  to  the  frame  and  bridge,  and  lead- 
ing to  the  door  of  the  cabin,  in  passing  In  and 
out  of  the  cabin  over  the  landing  platform 
connected  with  the  stairway,  over  which  per- 
sons passed  to  go  In  and  oat  of  the  cabin. 
The  angle  irons  sopportlng'  the  platform 
were  In  plain  alg^t  to  any  one  going  in  and 
oat  of  the  cabin. 

The  Jury  was  well  sustained  in  oondudlng 
that  the  deceased  understood  the  construc- 
tion of  the  bridge,  the  arms  of  ttie  crane,  and 
the  cabin  with  its  differoit  parts  and  ap- 
paratua  It  is  nuuilfest  from  what  trans- 
pired during  the  forenoon  of  the  day  in  ques- 
tion, and  after  Anderson,  F>icette,  and  de- 
ceased had  returned  to  the  crane  after  lunch 
to  test  the  efficacy  of  the  repairs  made  dar- 
ing the  forenoon,  that  the  deceased  was  in- 
formed that  the  crane  was  to  l>e  put  Into 
operation,  and  that  he  was  engaged  with  An- 
derson and  Facette  In  making  this  test  Un- 
der these  circumstances  the  Jury  was  abun- 
dantly warranted  in  finding  t-hat  the  deceas- 
ed was  folly  Informed  that  the  crane  was 
to  be  operated  to  lift  the  propeller  wheel 
whldi  had  been  selected  for  testing  the  re- 
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pairs  on  tbe  crane.  The  evidence  shows  that 
the  deceased  participated  in  making  tbe  test; 
that  tbe  propeller  was  so  located  as  to  re- 
quire the  moving  of  the  crane  arms  on  tbe 
bridge  and  tbe  cabin  and  tbe  trolley  and  book 
which  was  to  be  hitched  onto  the  prc^ieUer 
wheel  In  order  to  lUt  It;  that  the  deceased, 
Anderson,  and  Facette  had  entered  tbe  cab- 
In  to  operate  tbe  crane  to  make  the  test; 
that  BVicette  was  in  place  to  operate  tbe  con- 
trollers of  the  motors  which  operated  the 
crane  on  the  bridge,  tbe  cabin  on  the  crane 
arm,  and  the  trolley  and  hook  for  lifting  tbe 
trolley  wheel;  that  Anderson  called  to  Fa- 
cette, "Everything  is  all  right — go  ahead," 
and  that  Facette  immediately  started  tbe 
motor  to  move  tbe  crane  on  the  bridge,  and 
then  started  tbe  motor  that  moved  tbe  cabin; 
that  tbe  cabin  moved  a  few  Inches;  that  de- 
ceased's bead  was  caught  between  the  door 
Jamb  and  tbe  angle  Iron,  injuring  him  and 
causing  bis  death. 

There  is  evidence  tending  to  show  that  de- 
cedent was  standing  Inside  the  cabin  near 
tbe  door  immediately  before  these  move- 
ments of  tbe  crane  and  cabin  started.  The 
conditions  surrounding  him  at  this  time 
were  open  and  obvious,  and  he,  as  an  intelli- 
gent and  experienced  man,  must  be  held  to 
exercise  the  degree  of  care  for  bis  protec- 
tion from  danger  that  an  ordinarily  care- 
ful and  prudent  person  would  exercise  under 
the  same  or  similar  drcumstances.  Under 
tbe  foregoing  facts  and  circumstances  sur- 
rounding this  accident,  the  decedent  must  be 
beld  to  have  had  knowledge  of  all  the  ob- 
vious perils  that  threatened  bis  safety  which 
were  discoverable  by  reasonable  observation 
and  the  use  of  bis  senses. 

It  is  contended  that  the  decedent  was  sub- 
jected to  a  hidden  danger  in  that  the  opera- 
tor of  the  crane  started  the  cabin  without 
giving  him  notice  thereof.  This  claim  Is  not 
well  founded,  because  the  facts  and  circum- 
stances warrant  Uie  inference  by  the  Jury 
that  decedent  was  informed  of  tbe  necessity 
of  moving  the  cabin  or  trolley  with  the  hook 
in  order  to  hitch  onto  tbe  trolley  wheel,  and 
that  be  and  his  assodates  were  In  the  cabin 
to  do  this  very  thing.  We  think  under  all  of 
the  facts  it  was  a  Jury  question  whether  or 
not  decedent  was  guilty  of  a  want  of  ordi- 
nary caie  in  putting  his  head  In  tbe  danger- 
ous position  which  caused  his  death.  We 
consider  this  question,  under  tbe  facts  and 
drcumstances  of  this  case,  to  be  within  the 
rule  stated  in  Klots  t.  Power  &  Mining  C!o., 
136  Wis.  107,  Ue  N.  W.  770,  17  L.  R.  A.  (N. 
S.)  904: 

"It  is  well  settled  that,  where  there  Is  nn- 
eertainty  as  to  the  existence  of  either  negli- 
gence or  contributory  negligence,  the  question 
is  not  one  of  law,  but  of  fact,  and  to  be  settled 
by  a  jury;  and  this  whether  the  uncertainty 
arises  from  a  conflict  in  the  testimoDy,  or  b«i- 
cause,  the  facts  being  undisputed,  fair-mindrd 
men  will  honestly  draw  different   condaaiona 


from  them."    Bidimond  ft  D.  By.  C!o.  v.  P«w- 

er«  148  U.  S.  48. 13  Sup.  Ct  748, 87  L.  Ed.  642. 

Tt  Is  considered  that  the  circuit  court  prop- 
erly submitted  the  contributory  negligence 
question  to  tbe  Jury  and  that  tbe  Judgment 
awarded  on  the  verdict  most  stand. 

Tbe  Judgment  appealed  from  Is  affirmed. 

DOERFLER,  J.  (dissenting).  The  de- 
ceased at  the  time  of  tbe  accident  was  22 
years  of  age,  and  bad  had  about  H  years  of 
experience  as  an  electrical  worker.  Tbe 
evidence  does  not  show  that  the  deceased  had 
ever  been  employed  before  in  repairing  or 
installing  electrical  apparatus  for  cranes  like 
the  one  on  which  he  was  injured,  nor  does  it 
appear  that  he  was  familiar  with  the  various 
movements  of  the  crane  and  its  parts. 

On  the  morning  of  the  day  of  the  acddent, 
the  deceased  and  Anderson  examined  the 
blueprints  of  tbe  crane,  showing  its  electrical 
operation,  and  after  that  they  ascended  into 
the  cab  to  examine  the  electric  motor  which 
operated  tbe  hoist,  which  motor  was  defec- 
tive and  out  of  order.  The  deceased  knew 
when  he  returned  to  the  shipyard  after  dinner 
that  he  was  there  for  the  purpose  of  testing 
out  the  electrical  motor  that  operated  the 
hoist,  in  order  to  ascertain  tbe  efficacy  of  the 
repair  work  whlcb  be  and  Anderson  perform- 
ed during  tbe  morning.  The  deceased  must 
also  be  presumed  to  have  known  that,  in  or- 
der to  lift  tbe  propeller  wheel,  which  was 
between  100  and  200  feet  south  of  tbe  cab, 
and  about  30  to  40  feet  east  of  the  trestle, 
it  would  be  necessary  to  utilize  all  of  the 
motors.  There  is  no  testimony,  however,  to 
establish  knowledge  on  the  part  of  tbe  de- 
ceased that  the  three  movements  involved  to 
the  test  referred  to  would  be  performed  si- 
multaneously, or  that  it  was  the  usual  and 
customary  practice  in  the  operation  of  the 
crane  to  so  perform  these  movements. 

There  is  nothing  In  tbe  evidence  to  show 
that  the  deceased.  In  anything  that  he  did, 
had  occasion  to  examine  into  tbe  location  of 
the  angle  Irons  on  which  the  platform  was 
suspended,  or  to  determine  what  portions  of 
the  crane  moved  with  tbe  cab  when  tbe  same 
was  operated  out  on  the  cross-arms.  The 
Impression  that  an  ordinary  person  would  ob- 
tain from  the  knowledge  possessed  by  the 
deceased,  in  so  far  as  it  Is  disclosed  by  the 
testimony.  Is  that  the  bridge  would  be  oper- 
ated on  the  main  tracks  on  tbe  trestle  until 
it  arrived  at  a  iralnt  opposite  to  where  the 
propeller  wheel  was  located,  and  that  the  cab 
would  then  be  operated  upon  the  cross-arm, 
knd  that  that  operation  would  be  followed 
by  the  movement  of  tbe  hoist.  In  any  event, 
tbe  operation  on  tbe  main  track  was  first 
started,  and  the  movement  of  the  bridge 
thereon  was  not  connected  with  any  danger 
to  the  deceased  while  be  was  standing  in 
tbe  doorway,  or  even  if  be  extended  bis  head 
beyond  tbe  doorway.    Had  the  bridge  con- 
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ttaraed  Ha  Um  oonm  on  fbe  main  trade  to  a 
point  opptmita  to  where  tlie  propeller  wheel 
was  litoated  before  the  motion  of  the  cab 
on  the  croM-axm  was  called  into  play,  there 
would  have  been  ample  Jnstlflcation  for  a 
Jury  finding  the  deceased  guilty  of  contribU" 
tory  negligence  it  he  had  been  injured  by 
having  his  head  caught  between  the  door 
Jamb  and  the  angle  iron. 

CjOntrlbntory  negligence  Is  a  defense,  and 
must  be  proved  by  the  defendant,  unless  the 
plaintiff  by  his  own  evidence  establishee  the 
fact  that  he  was  guilty  of  such  negligence. 
Grimm  v.  MIL  Elec.  Co.,  188  W}8.  44,  119  N. 
W.  833. 

The  answer  of  the  Jury  to  the  fifth  ques- 
tion of  the  special  verdict  ia  therefore  based 
solely  upon  speculation  and  conjective.  On 
the  evidence  as  it  appears  in  the  record,  the 
question  of  contributory  negligence  should 
not  have  been  submitted  to  the  Jury  at  all, 
but,  having  been  submitted,  and  answered 
in  the  manner  as  shown  by  the  verdict,  the 
answer  should  have  been  changed  in  accord- 
ance with  the  request  of  plalntilTs  oounseL 

EJSCHWETIJSR  and  OWBIN,  JJ„  ooncnr 
In  the  foregoing  dissent. 


MURPHY  V.  CASEY.    (No.  22424^) 
(Supreme  C!ourt  of  Minnesota.    Oct.  14,  1921.) 

(Syttalus  hu  the  Court.) 

1.  Exemptions  ^=s50( I)— Insurance  polloy  In 
favor  of  another  held  exempt  from  Insured's 
creditors. 

Under  Gen.  St.  1913,  {  8465,  a  policy  of 
insurance  effected  in  favor  of  another  is  ex- 
empt from  the  claims  of  creditors  of  the  in- 
sured, and  his  rights  and  interests  under  the 
contract  are  as  to  creditors  seeking  to  acquire 
them  subordinate  to  those  of  the  beneficiary. 

2.  Execution  «=943— Imured's  option  for  cash 
surrender  value  cannot  be  attaehed  or  levied 
upon  by  Insured's  creditors  while  benaflelary's 
ultimate  right  remains. 

The  right  or  option  reserved  to  the  insured 
to  surrender  the  policy  and  demand  the  then 
cash  value  thereof,  to  which  the  beneficiary 
can  make  no  valid  objection,  cannot  be  attached 
or  levied  upon  by  his  creditor,  so  long  as  the 
right  of  the  beneficiary  to  the  ultimate  payment 
of  the  policy  at  the  insured's  death  remtjna  in 
force  and  effect. 

3.  Attachment  <8s>57— Insured's  contingent  In- 
terest, dependent  on  bis  outliving  beneflciary, 
oannot  be  attached. 

Neither  can  the  contingent  interest  of  the 
insured,  dependent  upon  whether  he  outlives 
the  beneficiary  and  the  policy  becomes  payable 
to  his  estate  be  attached  by  the  creditor  during 
the  life  of  or  before  the  rights  of  the  beneficiary 
have  lawfully  been  terminated. 


Appeal  from  District  Oort,  AitUn  Coun- 
ty;  C.  W.  Stanton,  Judge. 

Action  by  F.  B.  Mhrphy  against  J.  Am- 
brose Casey,  In  the  form  of  a  creditors^  Mil 
in  aid  of  execution.  Demurrer  to  complaint 
sustained.  Judgment  for  defendant,  and  plain- 
ttft  apitoala.    Affirmed. 

Washburn,  Bailey  &  Bfitchell,  of  Dnlutb, 
for  appellant 

li.  T.  Mahany,  of  Aitkin,  and  T.  D.  O'Brien, 
of  St  Faul,  for  respondent 

BROWN,  a  J. '  On  October  10^  1918,  plain- 
tiff duly  recovered  a  Judgment  against  de- 
fendant in  the  district  court  of  St  Louis 
county  for  the  sum  of  111,344.34.  Execution 
was  issued  thereon  on  December  0,  1918,  and 
subsequently  returned  unsatisfied.  On  May 
2,  1919,  a  second  execution  was  issued,  under 
which  the  sheriff  levied  upon  an  alleged  In- 
terest of  the  Judgment  debtor  In  and  to 
certain  policies  of  life  insurance  issued  to 
him  by  the  Northwestern  Mutual  Life  In- 
surance Company  on  September  3,  IdlO.  'This 
action,  in  the  form  of  a  creditors'  bill,  was 
brought  in  aid  of  the  execution  and  to  subject 
defendant's  interest  in  the  policies  to  the 
payment  of  the  same.  All  the  facts  upon 
which  the  claim  is  based  are  set  forth  in 
the  complaint  to  which  defendant  interposed 
a  general  demurrer.  The  demurrer  was  sus- 
tained and  Judgment  thereon  rendered  for 
defendant,  from  which  plaintiff  appealed. 

[1]  The  policies  of  insurance  were  issued 
to  defendant  on  his  application  long  prior 
to  the  Judgment  made  the  basis  of  the  actlcm, 
and  payable  at  the  insured's  death  to  his 
mother,  Emma  B.  Casey,  as  sole  beneficiary, 
with  the  reserved  right  on  his  part  as  the 
Insured,  to  change  the  beneficiary  at  any 
time.  The  policies  are  all  of  the  20-year 
payment  plan,  and  eadi  contains  a  cash  sur- 
render option,  which  the  insured  may  exer- 
cise, and  by  a  surrender  thereof  at  the  time 
and  manner  therein  provided  demand  and 
t>e  entitled  to  receive  from  the  insurance 
company  the  stipulated  surrender  value  of 
each,  in  the  exercise  of  which  the  beneficiary 
has  no  restraining  voice.  The  policies  also 
provide  that,  in  the  event  the  t)eneflciary 
shall  not  be  living  at  the  death  of  the  insured, 
the  amounts  due  thereon  at  his  death  shall 
become  payable  to  his  heirs,  executors,  ad- 
ministrators, and  asstgnees;  no  other  bene- 
ficiary having  been  designated  prior  to  his 
death. 

It  is  contended  by  plaintiff  that  the  cash 
surrender  option  given  by  the  policies  to  de- 
fendant in  the  exercise  of  which  the  named 
boieflclary  has  no  voice,  and  also  the  con- 
tingent interest  in  and  to  the  amounts  pay-' 
able  in  the  event  the  beneficiary  dies  before 
th«  insured,  are  property  rights  in  defendai^ 
which  arie  available  to  creditors,  and  that 
the  trial  court  erred  in  not  so  holding. 
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Both  these  contentl<ms  are  answered  ad- 
versely to  plaintiff  by  section  3465,  O.  S. 
1913,  by  which  Insurance  policies  of  this 
character,  having  a  designated  beneficiary, 
are  exempt  from  the  daims  of  creditors  of 
the  Insured.   The  statute  provides  that — 

"Whenever  any  insurance  is  effected  In  favor 
of  another,  the  beneficiary  shall  be  entitled  to 
its  proceeds  against  creditors  and  representa- 
tives of  the  person  effecting  the  same.  All 
premiums  paid  for  insurance  in  fraud  of  cred- 
itors .shall  inure  to  their  benefit  from  the  pro- 
ceeds of  the  policy,  if  the  insurance  company  is 
specifically  notified  of  the  claim  before  pay- 
ment" 

No  claim  la  here  made  on  the  theory  that 
the  premiums  paid  on  these  policies  were  in 
fraud  of  creditors,  and  rights  arising  under 
the  latter  clause  of  the  statute  are  not  in- 
volved; the  sole  claim  presented  being  the 
asserted  right  to  resort  to  the  interests  of  the 
insured  in  the  cash  surrender  option  and  his 
alleged  contingent  right  tn  the  event  he  shall 
survive  the  beneficiary. 

[2]  Our  conclusion,  after  full  consideration 
of  the  questions  involved,  is  that  the  statute 
la  one  of  exemption,  and  that  the  policies  in 
question,  so  long  as  they  remain  without 
<±ange  of  beneficiary  by  death  or  otherwise, 
are  exempt  from  the  claims  of  creditors,  and 
the  interests  of  the  insured  here  sought  to  be 
reached  are  not  available  to  them.  To  grant 
the  relief  on  either  ground  asserted  by  plain- 
tiff would  in  our  view  of  the  matter  wholly 
destroy  the  intent  of  the  statute  and  deprive 
beneficiaries  in  such  cases  of  the  protection 
the  Legislature  intended  to  secure  to  them. 
While  it  is  true  that  the  insured  may  cash 
in  his  policy  without  regard  to  the  wishes  of 
the  benefldaiy,  that  reserved  right,  since  the 
insurance  was  effected  and  taken  out  for  the 
benefit  of  the  latter,  to  give  force  and  effect 
to  the  statute,  must,  as  to  creditors  seeking 
to  exercise  it  in  the  place  and  stead  of  the 
insured,  be  deemed  and  held  subordinate  to 
the  rights  of  the  beneficiary.  There  are  no 
sound  reasons,  either  in  morals  or  in  equity 
and  good  conscience,  why  the  creditor,  to  the 
detriment  of  the  beneficiary,  should  be  given 
the  right  and  privilege  of  the  insured  in  such 
cases.  No  credit  is  extended  to  the  insured 
on  the  faith  of  the  insurance,  for  all  persons 
dealing  with  him  are  bound  to  know  the 
law,  and  that  money  to  become  due  thereon, 
when  payable  to  a  third  person,  is  exempt 
from  their  claims.  The  statute  is  wise  in  Its 
purpose,  securing  as  it  does  after  the  death  of 
the  insured  pecuniary  aid  and  assistance  to 
the  beneficiary,  usually  some  one  who  is  de- 
pendent upon  the  insured  for  support,  and 
should  not  be  frustrated  or  impaired  by  open- 
ing the  door  to  those  who  have  no  just  or 
equitable  daim  to  the  money.  The  authori- 
ties sustain  this  view  of  the  question.    In  re 


Johnson  (D.  a)  176  Fed.  991,  involved  the 
construction  of  our  statute  in  federal  bank- 
ruptcy proceedings,  and  the  oondnsion  stated 
was  there  applied.  The  court  followed  the 
rule  of  other  federal  courts,  and  held  that 
the  Insurance  policy  there  Involved  did  not 
pass  to  the  trustee, In  bankruptcy,  for  the 
reason  that  It  was  exempt  under  our  statute 
to  the  beneficiary.  In  re  Ffafflngw  (D.  O.) 
164  Fed.  526 ;  Holdai  v.  Stratton,  198  U.  S. 
202,  26  Sup.  Ot  666,  49  L,  BJd.  1018;  Hlscock 
V.  Mertens,  205  U.  S.  202,  27  Sup.  Ot  488,  61 ' 
L.  Bd.  771.  The  case  of  Cohen  t.  Samuels, 
245  n.  8.  60^88  Sup.  Ot  S6,  62  L.  S».  143,  is 
not  an  authority  to  the  contrary  and  does  not 
support  plaintiff's  case. 

[3]  What  has  been  said  and  the  condnslon 
reached  applies  equally  to  both  of  plalntUTs 
contentions.  To  hold  with  plaintiff  on  either 
point  would  result  in  the  destruction  of 
rights  the  Legislature  intended  to  secure  to 
the  beneficiaries  in  tsadi  insurance  contracts. 
To  extend  to  the  creditor  the  option  to  sur- 
render the  policy  for  the  cash  value  would 
wipe  out  the  rights  of  the  benefldary  alto- 
gether. And  to  award  to  the  creditor  the  in- 
sured's contingent  interest,  to  come  into  life 
only  in  the  event  he  outlived  the  beneficiary, 
would  throw  the  whole  contract  relations  of 
the  parties  into  confusion,  and  prejudice  and 
finally  in  all  probability  wholly  destroy  the 
benefit  intended  by  the  law  to  protect  in  the 
benefldary.  With  the  insured's  rights  turned 
over  to  the  creditor  he  naturally  would  have 
no  farther  Interest  in  keeping  the  policy  alive 
by  the  payment  of  premiums;  while  the 
creditor  would  willingly  let  the  policy  lapse 
for  nonpayment,  accepting  the  lapsed  value  In 
discharge  of  his  dalm.  It  Is  not  likely  that 
any  creditor,  in  a  case  where  the  policy  has 
10  or  16  years  to  run,  would  consent  to  pay 
the  maturing  premiums,  thus  to  keep  the  con- 
tract in  force,  in  the  hopes  that  the  contin- 
gent interest  of  the  insured  would  some  time 
ripen  by  the  death  of  the  beneficiary,  only  to 
be  confronted  later  on  with  the  prior  death 
of  the  insured,  and  the  unquestionable  right 
of  the  benefldary  to  the  Insurance  and  the 
whole  thereof.  A  situation  of  that  kind  Is 
not  at  all  Improbable.  Other  uncertainties 
and  confusion  readily  are  suggested,  all  to 
the  detriment  of  the  beneficiary,  and  all  Ink- 
pairing  the  rights  intended  to  be  secured  by 
the  statute.  The  court  should  not  create  a 
situation  which  will  bring  about  results  of 
the  kind.  It  will  be  time  enough  for  the 
creditor  to  reach  out  for  the  contingent  In- 
terest of  the  insured  after  the  rights  of  the 
benefldary  have  been  terminated  by  death 
or  other  lawful  way. 

We  conclude,  therefore,  that  the  learned 
trial  Judge  correctly  disposed  of  the  case, 
and  the  Judgment  appealed  from  will  be  and 
is  affirmed. 
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Lewis  B.  Jones,  of  Breckenrldge,  fbr  appel- 
lant 

George  D.  Smith,  of  Grand  Fortes,  N*  D., 
for  respondent. 


fByOabu*  Iv  <A*  Court.) 

1.  Judgment  «=»43— Entered  oa  warrant  of 
attorney  authorizing  It  without  prooess  is 
valid. 

A  Jndgment  la  not  void  for  want  of  service 
of  process,  if  entered  npon  a  warrant  of  at- 
torney expressly  anthoriaing  its  entry  withont 
process. 

2.  Fraud  «=93S— Waived  by  new  agreement 
after  discovery. 

A  party  to  a  contract  procured  by  frand 
waives  the  fraud,  if  after  discovering  it  he 
enters  into  a  new  agreement  for  the  discharge 
of  his  obligation  on  different  terms.  Bumpbrey 
V.  Sievers,  13T  Minn.  373,  163  N.  W.  737,  fol- 
lowed and  applied. 

3.  Judgment  <&=>822(l),  842— Want  of  Jurls- 
dlotlon,  fraud,  or  payment  are  the  only  de- 
fenses against  Judgment  of  court  of  record 
of  sister  state;  presumed  that  attorney's 
fees  In  Judgment  are  la  proper  amount. 

The  only  defenses  to  an  action  npon  a 
Indgment  of  a  court  of  record  of  a  sister  state 
are  want  of  jurisdiction,  fraud,  or  payment. 
The  presnmption  is  tliat  the  court  properly 
fixed  the  amount  included  in  the  judgment  for 
attorney's  fees. 

4.  Limitation  of  actions  4=>I69— Cause  arising 
In  and  barred  In  another  state  cannot  be 
sued  on  in  this. 

If  no  action  could  be  maintained  on  a  cause 
of  action  in  the  state  where  it  arose,  because 
of  tbe  bar  of  the  statute  of  limitations,  none 
can  be  maintained  in  the  courts  of  tiiis  state, 
unless  plaintiff  has  been  a  citizen  thereof  ever 
since  the  cause  of  action  accrued. 

5.  Limitation  of  actioas  <S=>  1 87— Plaintiff  must 
set  up  by  reply  defendant's  absence  from 
state  as  statutory  exception. 

When  the  statute  of  limitation  is  pleaded 
as  a  defense,  if  the  facts  bring  the  case  within 
any  of  the  exceptiong  to  the  statute,  they  must 
be  set  np  by  reply.  Defendant's  absence  from 
the  state  is  such  an  exception. 

6.  Statutes  is=>28l— Of  foreign  state  need  not 
be  set  forth  In  hieo  verba. 

It  is  not  necessary  in  pleading  a  statute 
of  a  foreign  state  to  set  it  forth  in  heec  verba. 
It  is  sufficient  if  its  terms  are  so  pleaded  that 
the  court  can  determine  its  effect. 

7.  Pleading  «=9359^Part  of  pleading  oontaln- 
Ino  statute  not  la  effect  may  be  strloken. 

If  in  fact  a  statute  wliich  is  pleaded  is  not 
in  effect,  that  part  of  the  pleading  may  be 
striclcen  as  sham. 

Appeal  from  IMstrlct  Court,  Wilkin  Coun- 
ty; Stephen  A.  Flaherty,  Judge. 

Action  by  Nels  J.  Moe  against  Oliver  B. 
Shaffer.  Plaintiff's  demurrer  to  all  defend- 
ant's defenses  was  sustained,  and  defendant 
appeals.  Order  sustaining  demurrer  re- 
versed. 


LEBS,  C  November  16, 1010,  h.  W.  Brew- 
er,  as  trustee  in  bankruptcy  of  tbe  estate 
of  the  J.  B.  Edmunds  Company  recovered  a 
Judgment  against  tbe  defendant  in  the  circuit 
court  of  La  Salle  county,  a  court  of  record 
of  the  atate  of  Illinois.  The  Judgment  was 
founded  on  a  promissory  note  executed  by 
defendant  to  J.  B,  Edmunds,  containing  au- 
thority to  any  attorney  of  a  court  of  record 
to  appear  In  such  court  in  term  time  or 
vacation  and  confess  Jndgmrat  without  pro- 
cess in  favor  of  the  holder  of  the  note  for 
the  amount  unpaid  thereon,  "with  costs  and 
dollars  attorney's  fees."    There  was 


a  partial  payment  of  the  Judgment  as  the 
result  of  an  execution  issued  thereon,  and 
thereafter,  and  In  February,  1911,  Brewer 
assigned  the  Judgment  to  plalntifC,  who 
brought  an  action  upon  it  in  the  district  court 
of  Wilkin  county  in  February,  1920. 

The  defendant  answered,  setting  up  tbe 
following  defenses:  (1)  That  the  Judgment 
was  void  for  the  reason  that  he  was  not 
served  with  process  and  did  not  appear  In 
the  circuit  court  of  La  Salle  county.  (2) 
that  the  note  was  given  In  part  payment  f<v 
a  stock  of  goods  purchased  from  ESdmunds 
by  the  defendant,  and  that  In  making  the 
sale  Edmunds  had  practiced  a  fraud  upon 
him  in  certain  respects  set  out  in  the  answer. 
(3)  that  the  judgment  as  entered  Included 
an  attorney's  fee  of  $400,  whldi  was  not  au- 
thorized by  the  terms  of  the  warrant  of  at- 
torney. (4)  1%at  the  statutes  of  Illinois  pro- 
vide that  no  action  can  be  maintained  on 
any  Judgment  entered  by  confession  or  by 
virtue  of  a  warrant  of  attorney  or  power  con- 
tained in  any  promissory  note  after  the  ex- 
piration of  seven  years  fr<Mn  the  rendition 
of  the  Judgment,  unless  the  Judgment  has 
been  renewed  by  a  writ  of  scire  facias  or 
an  original  suit  instituted  thereon  within 
said  period  of  seven  years;  that  said  Judg- 
ment had  not  been  so  renewed,  and  was  of 
no  force  or  effect  In  the  state  of  Illinois 
after  November  18,  1917,  and  that  any  right 
of  action  thereon  became  barred  by  the  stat- 
ute of  limitations  of  said  state  on  said  date. 

FlaintifT  demurred  to  each  of  these  de- 
fenses separately  and  collectively,  on  the 
ground  that  they  did  not  state  facts  sufficient 
to  constitute  a  defense  and  failed,  when  tak- 
en separately  or  as  a  whole,  to  state  any 
equities  in  defendant's  favor.  The  demurrer 
was  sustained,  and  defendant  appealed. 

[1]  1.  The  first  defense  was  not  good,  for 
the  reason  that  the  warrant  of  attorney  ex- 
pressly authorized  the  entry  of  Judgment 
without  process. 
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[2]  2.  The  second  defense  was  not  good  for 
the  reason  that  defendant  alleged  that  after 
the  note  came  Into  Brewer's  hands,  defendant 
Informed  him  of  the  fraud  Edmunds  had  per- 
petrated upon  him,  whereupon  Brewer  agreed 
that,  if  defendant  would  assist  blm  In  dis- 
corering  assets  which  Edmunds  was  believed 
to  be  concealing  from  his  creditors,  he 
(Brewer)  would  accept  a  certain  sum  in  full 
payment  of  the  note.  It  waa  not  alleged 
that  defendant  had  paid  the  amount  agreed 
upon  or  assisted  Brewer  In  uncoTering  Ed- 
mund's hidden  assets.  This  brings  the  case 
within  the  rule  approved  by  this  court  that, 
after  discovering  the  deceit: 

"The  party  deceived  *  •  •  must  stand  to- 
wards the  other  party  at  arm's  length,  mnst 
comply  widi  the  terms  of  th6  contract  on  his 
part,  mnst  not  ask  favors  of  the  other  party 
or  offer  to  perform  the  contract  on  conditions 
which  he  has  no  right  to  exact,  and  must  not 
make  any  new  agreement  or  engagement  re- 
specting it.  If  he  does  so  he  waives  the 
fraud."  Humphrey  v.  Sievers,  137  Minn.  373, 
163  N.  W.  737;  Tysdal  v.  Bergh,  142  Minn. 
288,  172  N.  W.  180. 

[S]  8.  The  third  defense  was  not  good.  It 
is  elementary  that  the  Judgment  of  a  court 
<tf  record  of  a  sister  state  Is  entitled  to  full 
faith  and  credit  In  tl;is  state  and  is  not  open 
to  collateral  attack.  The  only  defenses  that 
can  be  made  to  an  action  upon  it  in  the  courts 
of  this  state  are  want  of  Jurisdiction,  fraud, 
or  payment  Cione  v.  Hooper,  18  Minn.  631, 
(Gil.  478) ;  Alden  v.  W.  J.  Dyer  &  Bros.,  92 
Minn.  134,  89  N.  W.  784;  TlUinghast  v.  D. 
S.  8av.  &  Loan  Co.,  99  Minn.  62,  108  N.  W. 
472;  Gundlacb  t.  Park,  140  Minn.  78,  165  N. 
W.  969,  167  N.  W.  302.  The  presumption  Is 
that  the  amount  for  which  the  Judgment  was 
entered  was  correct.  Hersey  v.  Walsh,  38 
Minn.  521,  38  N.  W.  613,  8  Am.  St  Rep.  689. 
It  will  be  presumed  that  the  court  fixed  the 
amount  of  attorney's  fees,  since  it  is  not  al- 
leged and  will  not  be  presumed  that  the 
Judgment  was  not  entered  by  the  court  In 
term,  instead  of  in  vacation.  Gundlacb  v. 
Park,  supra. 

[4]  4.  The  fourth  defense  is  good,  if  suf- 
ficiently pleaded.  If  no  action  on  the  Judg- 
ment could  be  maintained  in  Illinois  after 
November  18, 1917,  none  could  be  maintained 
in  this  state  after  that  date.  G.  S.  1913,  | 
7709;  Luce  v.  Clark,  49  Minn.  356,  61  N.  W. 
1162, 

[6]  There  may  be  a  statute  in  Illinois  sim- 
ilar to  O.  S.  1913,  {  7708,  whereby  the  run- 
ning of  the  statute  of  limitations  is  suspend- 


ed during  the  absence  of  the  debtor  from  tb« 
state ;  bnt,  If  so,  It  Is  nowhere  set  oat  in  th« 
pleadings  and  in  any  event  would  not  apply 
to  an  action  on  a  Judgment.  Oaines  v. 
Grunewald,  102  Minn.  245,  113  N.  W.  460. 
Defendant  having  pleaded  the  statute  of  lim- 
itations as  a  defense,  tf  the  facts  bring  tbe 
case  within  any  exceptions  to  the  statute  In 
force  in  Illinois,  they  must  be  set  up  by  reply. 
Trebby  v.  Simmons,  38  Minn.  508,  38  N.  W. 
693;  Bd.  C!ol  Comm.  v.  MiUer,  101  Minn.  294. 
112  N.  W.  276;  Ferrler  v.  McC!abe,  129  Minn. 
842.  162  N.  W.  734 ;  Riley  v.  Maakato  Loan 
8e  Trust  (Jo.,  133  Minn.  289,  158  N.  W.  891. 
If  at>sence  from  tbe  state  Is  an  exception,  it 
must  be  so  pleaded  by  the  plaintiff.  West  ▼. 
Hennessey,  68  Minn.  133,  69  N.  W.  084. 

[6]  It  is  urged  that  In  pleading  the  Illinois 
statute  it  should  have  been  set  out  In 
full,  or  at  least  so  much  of  it  as  is  material 
to  the  defense.  ▲  statement  to  that  effect  is 
found  In  Bedit  v.  Harris,  4  Minn.  504  (GIL 
394).  In  Hoyt  v.  McNeQ,  13  Minn.  390  (GIL 
362),  It  was  said  that  tbe  "terms"  of  a  for- 
eign statute  must  be  set  forth,  so  that  the 
court  may  determine  whether  the  effect 
claimed  for  it  Is  legitimate.  This  was  re- 
peated in  Myers  v.  Ohlcago,  etc.,  Ry.  Co.,  69 
Minn.  476,  72  N.  W.  694,  65  Am.  St  Rep.  579, 
and  Is  in  accordance  with  the  general  rule 
that  in  pleading  the  statute  of  a  foreign 
state^  It  Is  not  necessary  to  set  It  forth  In 
hiec  verba,  and  that  it  is  sufficient  to  state 
the  snbstance  of  those  portions  of  the  stat- 
ute that  are  relied  <n.  36  Qyc.  1241.  Becht 
V.  Harris,  supra.  In  so  far  as  It  intimates 
that  the  rule  is  otherwise,  is  disapproved. 
It  la  also  urged  that  In  J.  L.  Bleder  Co.  v. 
Rose,  138  Minn.  121, 164  N.  W.  586,  this  court 
had  before  it  the  Illinois  statute  of  limita- 
tions, and  expressly  held  an  action  on  a  Judg- 
ment might  be  brought  at  any  time  within  20 
years  of  the  date  of  its  rendition.  In  that 
case  the  Judgment  was  not  one  by  confession, 
and  tf  there  is  a  statute  such  as  defendant 
lAeads  hete^  it  would  have  not  been  appli- 
cable. 

[7]  Finally,  It  is  urged  that  In  fact  there  Is 
no  sudi  statute  In  effect  If  this  be  tnie^ 
plaintiffs  may  move  to  strike  this  defense 
itom  tbe  answer  as  sham.  G.  S.  1913,  |  7762. 

In  so  far  as  the  demurrer  goes  to  the  4le- 
fense  of  the  statute  of  limitations,  It  should 
have  been  overruled,  and  sustained  only  as 
to  the  other  defenses  pleaded.  The  order 
sustaining  it  as  to  all  the  defenses  pleaded 
mnst  therefore  be  and  it  Is  hereby  reversed. 
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STATE  V.  ALLYN.    (No.   22577.) 

(Snpreme  Court  of  MinneioU.    Oct  14,  1021.) 

(Byaahua  by  tlte  Oowrt.) 

1.  Criminal  law  «=»304(  17)— Master  anil  serv> 
ant  «=»69— Mlnlmnm  Wage  Commlstlon's 
enter  IneffaeMve  nnlese  mailed  to  employer; 
Wage  CemmiMlen's  order  not  sobjeot  to  Ju> 
dielaj  notloe. 

Chapter  647,  Laws  I&IS  (Oen.  St.  1013,  H 
3904-3923),  providing  for  the  appointment  of 
a  Minimum  Wage  Commission  and  investiga- 
tion of  wagfes  of  women  and  minors  and  the 
making  of  an  order  fixing  a  minimum  wage  by 
it,  considered,  and  held,  that  a  copy  of  such 
order  must  be  mailed  to  each  employer  af- 
fected, BO  far  as  practicable,  before  the  order 
becomes  eftective.  Courts  will  not  take  Judi- 
cial notice  of  sn<di  orders. 

2.  Master  and  servant  €=>84 — Minimum  Wage 
Commission  order  held  inadmissible  la  evi- 
denee. 

To  render  the  orders  admissible  in  eri- 
dence,  compliance  with  the  proviaiona  of  see* 
tion  0  must  be  shown. 


3.  Master  and  servant  «=384— Wage  eembr's 
ability  lodiclal  question  depending  en  proof. 
Laws  1918,  c.  647  (Gen.  St.  1918,  ^  8904 
-3923),  delegates  no  power  to  the  Minimum 
Wage  Commission  authorizing  it  to  determine 
and  define  who  shall  be  deemed  persons  of  or- 
dinary ability,  but  leaves  that  question  open 
for  the  courts.  It  was  error  to  exclude  tes- 
timony as  to  whether  the  complainaiit,  a  minor, 
was  a  person  of  ordinary  ability. 

Appeal  froni  Municipal  Conrt  of  Mankato ; 
Hiram  S.  Goff,  Judge. 

George  W.  Allyn  was  convicted  In  the  mu- 
nicipal court  of  the  city  of  Mankato  of  em- 
ploying a  minor  of  ordlnaxy  ability  as  a  clerk 
in  a  nfercantile  business  at  a  weekly  wage  of 
less  than  $10.25  in  a  Tillage  of  leas  than 
6,000,  contrary  to  the  Minimum  Wage  Com- 
mission order.  Verdict  against  the  defend- 
ant, and  from  an  order  denying  his  motion 
for  new  trial,  he  appeals.  Beversed,  and  new 
trial  granted. 

l^omas  3.  McDermott,  of  St.  Paul,  ana  O. 
3.  Laurisch,  of  Mankato,  for  appellant. 

aifford  U  Hilton,  Atty.  Gen.,  J.  E.  Mark- 
ham,  Asst  Atty.  Gen,,  and  Charles  B.  Phil- 
lips, Co.  Atty.,  of  Mankato,  for  the  State. 

QtJINN,  J.  This  action  was  Instituted  un- 
der chapter  6i7,  General  I/aws  of  Minnesota 
for  19i;{  (Gen.  St.  1913,  if  3904-3923)  In  the 
mtmlclpnl  court  of  the  dty  of  Mankato.  The 
complaint  charged  defendant  with  having 
employed  a  minor  of  ordinary  ability  as  a 
clerk  in  the  mercantile  business  at  a  weekly 
wage  of  less  than  (10.25,  at  Madison  Lake, 
a  village  of  less  than  6,000  Inhabitants,  con- 
trary to  an  order  of  the  Minlmiuu  Wage 


STATE  ▼.  AJA/nH  fm 

(1(4  N.W.) 

C<Mnmi88ion,  designated  as  order  Na  10,  ajid 
against  the  form  of  the  statute  in  such  case 
made  and  provided.  The  cause  was  tried  to 
a  Jury,  a  verdict  returned  against  the  de- 
fendant, and  from  an  order  denying  his  mo- 
tion for  a  new  trial,  this  appeal  was  taken. 
[1,2]  Chapter  647  created  and  established 
a  commission  known  as  the  Minimum  Wage 
Commission,  consisting  of  three  persona  of 
whom  the  commissioner  of  labor  shall  be 
chairman,  the  Governor  to  sKwint  two  oth- 
ers, one  of  whom  shall  be  an  employer  of  wo- 
men, and  the  third  a  woman  who  shall  act  as 
secretary.  This  statute  provides  for  an  in- 
vestigation by  the  commission  of  wages  paid 
to  women  and  minors  and  the  making  of  an 
order  fixing  a  minimum  wage.  Section  6 
(section  8909)  provides  that^ 

"The  commission  shall  then  issue  an  order, 
to  be  effective  thirty  days  thereafter,  making 
the  wages  thus  determined  the  minimum  wages 
in  said  oecapation  throughout  the  state. 
*  *  *  A  copy  of  said  order  shall  be  mailed, 
so  far  as  practicable,  to  each  employer  af- 
fected; and  each  such  employer  shall  be  re- 
quired to  post  such  a  reasonable  number  of 
copies  as  the  commission  may  determine  in 
each  building  or  other  work  place  in  which  af- 
fected workers  are  employed.  The  original 
order  shall  be  filed  with  the  commissioner  of 
labor." 


On  July  6,  1910,  the  commission  Issued 
order  No.  10,  fixing  the  minimum  wage  for 
women  and  minors  of  ordinary  ability  in  any 
occupation,  working  not  to  exceed  48  hours 
per  week,  at  or  in  any  place  other  than  a 
dty,  village,  or  borough  having  5,000  or  more 
Inhabitants  In  the  sum  of  $10.26  per  weeic, 
to  take  effect  and  he  In  force  on  and  after 
August  6,  1919.  On  the  same  day  the  com- 
mission adopted  order  No.  11,  which  defines 
learners  and  apprentloes,  fixes  a  minimum 
wage  tot  the  first  three  months,  a  higher 
wage  for  the  second  three  nxonths,  and  a 
still  higher  wage  for  the  third  three  months, 
and  then  attempts  to  provide  that  thereafter 
such  learner  or  appr^itice  shall  be  deemed  a 
worker  of  ordinary  ability. 

Upon  the  trial  copies  of  the  orders  refer- 
red to  were  placed  'in  evidence  by  the  prose- 
cntion,  but  no  proof  as  to  any  investigation 
or  other  acts  of  the  commission  was  offered. 
There  was  no  showing  that  such  orders  were 
ever  published  or  copies  thereof  mailed  to 
parties  affected  thereby.  Defendant  offered 
proof  that  he  had  never  received  copies  of  ei- 
ther of  such  ofders,  or  heard  of  the  same  ei- 
ther by  mall  or  othovise.  These  offers  were 
objected  to  and  excluded.  Without  notice 
of  such  orders  an  employer  could  hardly 
know  of  the  wages  thus  established,  much 
less  post  copies  thereof  in  his  place  of  busi- 
ness. While  the  law  presumes  that  public 
officials  properly  perfomf  their  official  acts 
in  connection  with  their  duties,  yet  such  pre- 
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sumpHon  may  be  rebutted  by  competent 
proof.  The  presumption  of  due  receipt  of  a 
letter  may  be  rebutted  by  evidence  that  It 
was  not  In  fact  received.  16  Cyc.  1070.  Tbe 
proof  should  have  been  received. 

The  purpose  of  the  statute  seems  clear. 
No  other  mode  of  publication  is  provided 
for.  The  order,  when  considered  in  connec- 
tion with  the  statute,  amoimts  in  effect  to 
a  penal  law.  To  enforce  such  an  order  with- 
out  notice  would  be  to  subject  every  onploy- 
er  to  prosecution,  though  innocent  of  any  in- 
tent to  evade  the  law.  Such  was  not  the  in- 
tent of  the  Legislature.  We  hold  that  under 
this  statute  the  orders  referred  to  do  not  be- 
come effective  until  30  days  after  issue  by 
the  commission  and  the  mailing  of  copies 
thereof,  so  far  as  practicable,  to  the  employ- 
ors  affected.  To  render  the  orders  admissible 
In  evidence,  compliance  with  the  provisions 
of  section  6  mnst  be  affirmatively  shown. 
Courts  will  not  take  judicial  notice  of  such 
orders.  It  then  becomes  the  duty  of  sudi 
employer  to  post  copies  thereof  as  determin- 
ed by  the  commission.  The  statute  is  nftin- 
datory  as  to  the  mailing  and  posting  of  cop- 
ies of  such  orders. 

[S]  The  statute  Is  silent  as  to  the  power  of 
the  commission  to  determine  and  define  who 
.<(hall  be  deemed  workers  of  ordinary  ability. 
It  leaves  those  matters  for  the  courts,  es- 
pedally  in  a  criminal  proceeding  like  this. 
It  was  therefore  error  on  the  part  of  the 
trial  court  to  exclude  the  testlm<niy  bearing 
upon  that  phase  of  the  case.  For  these  rea- 
sons a  new  trial  should  be  granted. 

Reversed. 


In  re  UNIVERSITY  AVE. 

PITTSBURGH  COAL  CO.  V.  CITY  OP 
ST.  PAUL. 

(No.  22435.) 

(Supreme  Coxat  of  Minnesota.    Oct  21,  1921.) 

(Syllahua  &v  the  Court.) 

I.  Municipal    corporations  9=9408 (2)--Charter 
amendment  llmltino  paving  atsestment  to  12- 
foot  strip  held  not  applicable  to  assessment 
levied  prior  to  amendment. 
On  May  27,  1920,  the  council  of  St  Paul 
made  a  final  order  for  paving  a  street  in  a  pro- 
ceeding instituted  and  carried  on  parsuant  to 
the  provisions   of  the  dty  charter.    Prior  to 
November  27,  1020,  it  was  completed,  and  on 
that  day  the  commissioner  of  finance  reported 
a  preliminary  aasessmeDt,  which  was  on  the 
same  day  approved  by  the  council;   and  on  De- 
cember 29,   1020,   after   a  notice   of  a  publio 
bearing,    tjbe   assessment   was   ratified   by   the 
coancn  and  was  certified  to  the  district  court 
for  confirmation,  and  was  confirmed  on  March 
24,  1921.    At  the  November  2,  1920,  general 


election,  an  amendment  to  the  charter  was 
adopted,  effective  30  days  thereafter,  limitiag 
assessments  against  abutting  property  for  pav- 
ing to  the  cost  of  a  strip  of  pavement  12  feet 
wide  adjacent  to  the  property,  the  rest  to  be 
paid  by  the  dty.  Beld,  that  the  assessment 
was  properly  levied  in  accordance  with  the  pro- 
visions of  the  charter  prior  to  the  amendment 
becoming  effective. 

Z  Mnnlelpai  corporations  9=3413(2)  — PrevI* 
slon  that  counoll  may  pay  for  paving  street 
Intersections  cat  of  general  fund  held  not 
mandatory. 

The  provision  of  section  23S  of  the  Charter 
to  the  effect  that  the  council  may  pay  the  cost 
of  paving  street  intersections  ont  of  the  gen- 
eral funds  of  the  dty  la  permissivei  not  man- 
datory. 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; F.  N.  Dickson,  Judge. 

In  the  matter  of  the  assessment  for  paving 
University  Avenue,  In  the  C^ty  of  St  PauL 
From  the  judgment  of  the  district  court 
affirming  an  assessment  by  the  City  of  St 
Paul  against  the  propertgr  for  such  imiMrove- 
ment  the  Pittsburgh  Coal  (Company  appeals. 
Judgment  affirmed. 

O.  H.  O'Neill,  of  at  Paul  (Milton  R  Fire- 
stone and  Samuel  lipacbultz,  both  of  St 
Paul,  of  counsel),  for  appellant 

Arthur  E.  Nelson  and  C.  F.  McNally,  both 
of  St  Paul,  for  req;>ondent 

DIBEL.L,  J.  The  Pittsburgh  Coal  (Com- 
pany appeals  from  the  judgment  of  the  Ram- 
sey district  oonrt  confirming  an  aasessment 
against  Its  property  for  the  Improvement  of 
University  avenue  In  St  PauL 

[1]  The  assessment  was  made  under  the 
home  rule  charter  of  the  city  (sections  233- 
257).  On  May  13, 1919,  the  city  council  made 
a  final  order  for  the  Improvement  On  No- 
vember 27,  1920,  the  commissioner  of  finance 
reported  a  preliminary  assessment  to  the 
common  council.  On  the  same  day  the  conn- 
dl  approved  it  On  December  29,  1920,  at 
the  time  fixed  for  a  public  hearing,  the  coun- 
cil ratified  It  and  certified  It  to  the  district 
court  for  confirmation,  and  it  was  ocmfinned 
on  Mardi  24,  1921.  These  proceedings  were 
had  in  compliance  with  the  diarter  as  It 
stood  prior  to  the  going  Into  effect  of  an 
amendment  to  section  236  of  the  charter 
adopted  at  the  November  2,  1920,  general 
election,  and  effective  30  days  after  that 
date.  This  amendment  added  the  following 
proviso: 

"Provided  further  that  the  amount  which  may 
be  assessed  against  abutting  property  for  pav- 
ing any  street  boulevard,  parkway  or  other 
highway  shall  not  e:<ceed  the  cost  of  a  strip 
of  such  pavement  12  feet  wide  adjacent  to  the 
property  thus  assessed.  The  cost  of  the  pave- 
ment over  and  above  the  amoont  assessed 
against  all  property  benefited  shall  be  paid  eat 
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of  the  dty  reyenae  or  from  money  raised  b; 
bond  isnie  or  both." 

This  proviso  was  in  effect  at  the  time  of 
the  formal  ratlffcatlon  by  the  common  coun- 
cil on  December  27,  1920,  and  at  the  time  of 
the  confirmation  by  the  district  court  by  the 
judgment  from  which  this  appeal  is  taken. 
Before  the  tso\ag  into  effect  of  the  amoid- 
ment  the  work  was  completed.  What  was 
done  by  the  conndl  and  by  the  court  in  re- 
viewing and  confirming  the  assessment  was 
what  would  have  been  done  In  regular  course 
If  the  amendment  of  November  2  had  not 
been  adopted.  The  contention  of  the  coal 
company  is  that  upon  the  amendment  becom- 
ing effective,  30  days  after  the  election,  the 
assessment  could  not  exceed  the  amount 
thereby  prescribed.  We  are  not  of  that  opin- 
ion. Our  view  is  that  the  improvement,  and 
the  assessment  for  it,  had  proceeded  so  far 
at  the  time  of  the  going  into  effect  of  the 
amendment  that  the  assessment  should  be 
levied  In  accordance  with  the  charter  as  it 
was  before  the  amendment  We  do  not  hold 
that  the  date  of  the  passing  of  the  final  order 
is  the  determining  date.  That  question  is 
not  before  ns.  Our  holding  is  that  with  the 
Improvement  completed  and  the  assessment 
so  far  in  progress  as  it  was  when  the  amend- 
ment was  adopted  It  should  be  made  in  ac- 
cordance with  the  charter  as  it  was  before 
the  ameodmenti 

Oounsel  have  filed  helpfnl  briefs  In  con- 
nection with  their  oral  argmnents.  It  is 
unnecessary  to  discuas  the  authorities.  The 
question  is  finally  one  of  construction. 

[2]  2.  The  coal  company  farther  daims 
that  under  section  285  of  the  charter  the  city 
must  pay  the  cost  of  paving  street  intersec- 
tlona  This  section  provides  that  nothing 
contained  In  it  shall  prevent  the  council  from 
paying  the  cost  of  street  Intersections  oat  of 
the  general  funds  of  the  city.  We  do  not 
construe  the  language  as  mandatory.  It  is 
permissive. 

Judgment  affirmed. 


ALLEMAN  v.  DIRECTOR  GENERAL  OF 
RAILROADS  et  aL    < No.  22382.) 

(Supreme  Court  of  IGnnesota.    Oct.  21,  1921.) 

(8yllatu»  (y  the  Court.) 

i.  Nuisance  $=342— Want  of  notice  before  suit 
held  not  groBRd  for  Judgment  notwithstaading 
verdlet 

That  notice  to  abate  the  snisance  for  which 
plaintiff  recovered  damages  was  not  given  be- 
fore suit,  does  not  entitle  defendant  to  jadg- 
ment  notwithstanding  the  verdict,  where  want 
of  notice  was  not  pleaded,  and  where  defendant 
attempted  to  take  no  other  advantage  of  the 
lack  of  proof  of  notice  than  by  motion  for  a 


directed  verdict    Defendant  did  not  more  for 

a  dismissal  or  a  new  trial. 

2.  Appeal  and  error  93»856( I)— Judgment  not- 
withstanding verdict  should  net  result  te  a 
party  on  appeal  en  a  ground  not  presented  to 
trial  court 

Judgment  notwithstanding  the  verdict  should 
not  result  to  a  party  on  appeal  upon  a  ground 
not  presented  to  the  trial  court,  either  by  the 
pleadings,  or  by  the  motion  for  directed  verdict, 
or  by  the  motion  for  judgment 

Appeal  from  District  Court,  Mower  Coun- 
ty; S.  D.  Catherwood,  Judge. 

Action  by  M.  J.  Alleman  against  the  Direc- 
tor General  of  Railroads  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Briggs,  Weyl  &  Brlggs,  of  St.  Paul,  and 
J.  N.  Nicholsen,  of  Austin,  for  appellants. 
Sasse  &  Frracb,  of  Austin,  for  req^ondent 

HOLT,  J.  The  appeal  is  from  a  Judgment 
awarding  plaintiff  damages  for  the  flooding 
of  his  farm.  The  only  ground  upon  which  a 
reversal  is  asked  is  that  the  court  erred  in 
denying  defendant's  motion  for  judgment  not- 
withstanding the  verdict 

The  right  of  way  of  defendant's  railway 
extends  through  plalntifrs  140-acre  farm.  It 
runs  nearly  north  and  south.  A  public  high- 
way intersects  the  farm  east  and  west,  cross- 
ing the  right  of  way  by  a  viaduct  under  the 
track.  The  railway  track  is  laid  on  a  high 
embankment  constructed  in  part  from  a  bor- 
row pit  on  the  westerly  side  thereof.  That 
part  of  the  &nn  north  of  the  highway  and 
west  of  the  right  of  way  slopes  toward  the 
east  and  the  natural  outlet  for  the  drainage 
thereof  is  a  ravine  on  the  east  side  of  the 
embankment.  The  claim  is  that  some  18  rods 
north  of  the  viaduct  is  the  proper  place  for  a 
culvert  through  the  embankment;  that  the 
one  existing  further  north  is  at  too  high  a 
level,  and  as  it  now  Is  the  water  held  up  by 
the  embanlnnent  does  not  pass  into  the  nor- 
therly culvert  or  over  the  viaduct  until  a 
large  part  of  the  field  is  flooded. 

The  complaint  charged  as  the  gist  of  the 
action  that  defendant  negligently  maintains 
the  railway  embankment  without  providing 
a  suitable  outlet  for  the  surface  waters  col- 
lected by  It  thereby  maintaining  a  continu- 
ous nuisance  to  plaintiff's  damage.  In  addi- 
tion to  the  general  denial,  defendant's  answer 
admitted  ownership  of  the  right  of  way,  and 
alleged  that  the  railroad  was  constructed 
thereon  more  than  26  years  ago^  and  has 
been  maintained  as  constructed  up  to  the 
present  time,  and  pleaded  the  statute  of  llml> 
tations  as  a  bar. 

[1]  Defendant  rests  the  appeal  on  two 
propositions.  The  first  is  that,  since  It  be- 
came the  owner  of  the  right  of  way  after  the 
construction  of  the  railroad  by  another,  it 
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has  not  caused  the  nuisance,  and  is  not  sub- 
ject to  suit  withont  a  previous  notice  to 
abate.  It  is  true  that  a  mere  passive  con- 
tlnuer  of  a  nuisance  created  by  another  is 
entitled  to  notice  before  suit  Thornton  t. 
Smith,  11  Minn.  1  (GIL  1) ;  Bartlett  v.  Slman, 
24  Minn.  448;  Sloggy  t.  DlUworth,  38  Minn. 
179,  36  N.  W.  461,  8  Am.  St  Rep.  656.  But 
no  such  defense  was  pleaded.  And  what  is 
more,  it  is  technical,  and  iierhaps  goes  more 
to  an  Inadvertent  defect  in  the  proof,  or  to 
an  omission  to  take  a  preliminary  step  prior 
to  suit,  than  to  the  merit  of  plaiatifT's  cause 
of  action,  and  defendant  should '  not  liave 
judgment  It  bas  refrained  from  asking  a 
new  trial. 

[2]  The  second  ground  upon  which  defend- 
ant asks  a  reversal  is:  The  evidehce  dis- 
closes that,  after  the  railroad  had  been  con- 
structed in  the  shape  it  now  is  In,  the  then 
owner  of  the  farm  conveyed  the  right  of  way 
to  defendant's  grantor ;  hence,  under  the  doc- 
trine of  Radke  v.  Minneapolis  Sc  St  Louis  Ry. 
Ck).,  41  Iifinn.  350,  43  N.  W.  6,  no  claim  can 
be  made  on  account  of  any  nuisance  due  to 
the  manner  in  which  the  construction  of  the 
railroad  interferes  with  the  flow  of  surface 
waters.  This  defense  wos  not  pleaded,  and 
the  record  does  not  indicate  that  such  an  is- 
sue was  raised  or  litigated  by  consent  or  oth- 
erwise. Indeed  quite  the  contrary,  for  nei- 
ther the  motion  for  a  directed  verdict  nor  the 
one  for  Judgment  non  obstante  was  based  up- 
on the  ground  that  plalntifC  was  concluded  or 
barred  by  the  conveyance  of  the  right  of  way 
by  the  former  owner  of  the  farm  to  defend- 
ant's grantor,  nor  was  any  issue  involving 
that  proposition  submitted  to  the  Jury.  We 
are  of  opinion  that  defendant  should  not  now 
be  permitted  tq  urge  that  ground  In  this 
court  for  Judgment  in  its  favor  on  the  merits. 
The  Radke  Case  was  where  a  new  trial  was 
asked.  In  McCarty  v.  St.  Paul,  M.  &  Man. 
Ry.  Ck).,  31  Minn.  278,  17  N.  W.  616,  the  de- 
fense now  urged  was  pleaded.  The  record 
in  this  case  leaves  the  impresdon  that  had 
the  issue  now  sought  to  be  raised  in  this 
court  been  made  and  litigated,  there  would 
have  been  a  question  for  the  Jury  under  the 
rule  Intimated  in  the  Rndke  Case  as  to  the 
knowledge  the  grantor  of  the  right  of  way 
had  of  conditions  when  the  deed  was  deliver- 
ed, and  also  whether  or  not  the  passages  left 
for  the  water  at  that  time  have  been  since 
maintained  In  proper  condition. 

Judgment  affirmed. 


H.  W.  WHITE  INV.  CO.  v.  KELSO. 
(No.  22513.) 

(Supreme  Court  of  Mhmesota.    Oct  21, 192L) 


(StiVahu*  b)i  tk»  CotirtJ 

Brokan  «=>S7(l)-erokM>  aflraslM  ta  atil  for 
euk,  procuriag  a  parohaaar  for  part  eaab 
and  asaunptioa  of  mortgasi^  dooa  aot  oara 
commission. 

A  broker  authorized  by  his  principal  to  sell 
for  cash  at  a  specified  pri.ce  does  not  earn  his 
commission  by  procuring  a  purchaser  at  the 
price  asked  who  proposes  to  assume  a  mortgage 
upon  the  property  and  pay  the  difference  in 
cash. 

Appeal  from  Municipal  (3ourt  of  Minne- 
apolis; Frank  E.  Reed,  Judge. 

Action  by  the  H.  W.  Wiilte  Investment 
Ck)mpany  against  Charles  D.  Kelso.  Direct- 
ed verdict  for  plalntifC,  and  from  an  order 
denying  a  new  trial,  the  defendant  appeals. 
Order  reversed. 

Arthur  Le  Sueur,  of  St  Paul,  for  ai^- 
lant 

Robert  M.  Crounse.  of  Minneapolla,  for  re- 
spondent 


DIBELL,  J.  Action  by  a  real  estate  bro- 
ker to  recorar  oommlssiona.  The  court  di- 
rected a  verdict  for  the  plaintiff.  The  de- 
fendant appeals  from  the  order  denying  his 
motion  for  a  new  trial. 

The  defendant  listed  with  the  plaintiff,  a 
real  estate  broker,  a  piece  of  property  in 
Minneapolis  for  sale  for  cash  for  $6,000.  The 
plaintiff  procured  a  purchaser  who  offered 
to  assume  a  mortgage  of  |2,700,  and  pay  the 
balance  of  $3,300  in  cash.  The  defendant 
declined  the  offer.  The  terms  off^ed  by  the 
purchaser  were  not  those  upon  which  the  de- 
fendant authorised  his  broker  to  sell.  It 
may  be  material  to  the  seller  that  he  have  all 
cash  Instead  of  part  cash  .and  an  assumption 
of  a  mortgage.  Anyway,  the  terms  of  sale 
required  all  cash.  That  a  broker,  to  earn 
his  commission,  must  procure  a  purchaser 
ready  to  purchase  on  the  terms  which  he  is 
authorized  by  the  owner  to  offer  is  funda- 
mental. Bergh  V.  Stanek,  184  N.  W.  371. 
This  liie  plaintiff  did  not  do. 

Order  reversed. 
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STATE  ex   rel.   COMMON   SCHOOL   DI8T. 

NO.  19  ct  al.  V.  MOWER  COUNTY  •«  al. 

(No.  22412.) 

(Supreme  Oonrt  «f  Minnesota.   Oct  21,  1921.) 

(BvUahiu  Iv  *^  Oowrt.) 
i.  Schools    and    school    districts  <S=337(I)— 
Statute  gIvlBg  district  right  to  Inltlata  aa- 
nexatlon  prooeedlngs  held  supplementary  to 
former  statute. 
Chapter  236,  Laws  1919r  conferring  upon 
a  school  district  the  right  to  initiate  proceed- 
ings before  the  board  of  county  commissionera 
(or  the  annexation  of  adjacent  land  to  its  dis- 
triet,  coaatmed,  and  held  not  on  independent 
enactment  on  tiie  snbjact-matter  thereof,  bat 
aa  supplementary  to  Gen.  St.  1913,  t  2677,  and 
conferring  the  same  right  upon  the  school  dis- 
trict aa  ia  there  extended  to  the  freeholders. 

2.  Schools  and  school  dlstrlds  «s>22— Aot  giv- 
ing school  distrfot  right  to  Initiate  annaxa- 
tlon   prooeedlngs  held  constitutional. 

As  so  construed  the  act  is  not  nnconati- 
tutional. 

3.  Schools  and  school  districts  «=339— Statnta 
gives  right  of  appeal  from  order  annexing 
territory,  so  that  certiorari  Is  not  available. 

Gen.  St.  1918,  i  2677,  granU  the  right  of 
appeal  from  orders  made  thereunder,  and  cer- 
tiorari is  not  STailable  as  a  method  of  review; 
the  right  of  appeal  extends  to  proceedings  ini- 
tiated by  a  school  district  under  chapter  230, 
Laws  1919. 


Appeal  from  District  Court,  Mower  Coun- 
ty ;  S.  D.  Catberwood,  Judge. 

Proceeding  before  the  Board  of  County 
Commlasloners  of  Mower  Count?  on  petition 
of  School  District  Mo.  77,  praying  that  cer- 
tain land  in  an  adjoining  district  be  made  a 
part  of  the  petitioning  diatrict,  which  peti- 
tion was  granted.  Certiorail  by  the  State 
on  the  relation  of  Common  School  Diatrict 
No.  18,  and  property  owners  residing  in  af- 
fected dlatricta  from  the  district  court  to 
review  such  order.  Writ  diadiarged  and  ac^ 
tlon  of  county  board  affirmed,  and  the  prop- 
er^ owners  appeaL    Order  affirmed. 

Sasse  &  French,  of  Austin,  and  Parker  & 
Gullichson,  of  Spring  Valley,  for  appellants. 

J.  N.  Nicholson  and  B.  B.  Hughes,  both  of 
Anstln,  for  respondents. 

BROWN,  C.  J.  This  proceeding  tat  tbe 
change  and  alteration  of  tbe  bonndariea  of 
certain  school  districts  in  Mower  county  was 
brought  before  the  board  of  county  commis- 
sionera en  tbe  x>etltk>n  of  school  district  No. 
77,  praying  that  certain  land  in  an  adjoining 
district  be  annexed  to  and  made  a  part  of 
the  petitioning  district,  as  authorized  and; 
provided  for  by  O.  S.  1913,  |  2977.  After  due 
notice  and  hearing  the  prayer  of  Oie  peti- 
tion was  granted,  and  an  order'  attaching 
the  land  to  district  No.  77  made  accordingly. 
Thereafter,  <m  ttie  application  of  certain  taz- 
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payers  and  property  owners  residing  and 
owning  property  in  the  affected  districts,  a 
wrtt  of  certiorari  was  Issued  by  tbe  district 
Court  in  review  of  tbe  order  so  made.  On 
return  of  the  writ  the  matter  was  duly 
brought  to  a  hearing,  and  after  consideration 
thereof  the  court  made  an  order  discharging 
the  writ  and  In  all  things  affirming  the  order 
of  the  connty  hoard.  From  that  order  the 
objecting  property  owners  appealed  to  this 
court 

[1]  nie  proceedings  before  the  county 
board  were  Instituted  on  the  petition  of 
school  district  No.  77,  acting  through  its  of- 
ficers, tmder  the  authority  conferred  by  the 
provisions  of  chapter  236,  Laws  1919.  Tbe 
question  presented  by  the  appeal  Is  whether 
that  statute  has  any  application  to  the  par- 
ticular relief  sought,  namely,  to  annex  to 
district  No.  77  certain  adjacent  land  situat- 
ed in  an  adjoining  district  We  answer  It 
In  the  afflrmative. 
The  statute  provides  as  follows: 

"Tbe  school  board  of  any  school  district 
in  the  state  desiring  to  have  land  adjacent  to 
or  projecting  into  such  district,  set  off  as  and 
made  a  part  of  said  district,  may  petition  the 
board  of  county  commissioners  of  .the  comity 
in  which  such  district  is  located,  therein  set- 
ting forth  the  name  and  kind  of  district  in- 
volved, a  description  of  the  land  in  question, 
the  name  of  tbe  owner  thereof,  and  the  rea- 
sons for  the  request,  which  said  board  upon 
tbe  receipt  of  such  petition,  shall  give  notice 
of  a  hearing  thereon  as  in  other  cases,  and 
upon  proof  of  the  allegations  in  the  petition, 
may  make  its  order  granting  the  same,  and 
like  notice  of  each  change  in  the  boundaries  of 
such  district  shall  be  given,  as  in  other  cases." 


Although  the  statute  (m  Its  face  does  not 
purport  to  be  an  amendment  of  nx  addlti<Ki 
to  tlie  gmeral  statutes  upon  the  same  sub- 
ject (O.  8. 1913, 1  2677  et  seq.),  its  effect  can 
be  nothing  other  than  supplementary  there- 
to and  to  grant  the  right  of  petition  to  tbe 
school  district  to  the  same  extent  wltliin 
the  limits  of  its  express  terms,  as  that  stat- 
ute grants  and  extends  the  right  to  the  free- 
faolden  of  the  districts  affected.  The  1919 
act  clearly  was  not  intended  by  the  Legisla- 
ture as  a  separate  and  ind^mndent  enact- 
ment on  the  subject;  It  is  entirely  too  in- 
complete as  a  workable  statute  to  justify  tbe 
inference  that  the  Intention  was  that  It 
should  stand  alone.  And,  moreover,  the  act 
itself  requires  the  same  procedure  where  the 
proceeding  is  instituted  by  a  school  district 
as  when  conanenced  on  the  petition  of  free- 
holders, or,  as  expressed  therein,  "as  In  oth- 
er cases."  No  other  like  cases  are  provided 
for  except  tax  section  2677.  And  as  urged  by 
counsel  for  respondent  the  sole  effect  of  the 
new  statute  was  to  authorize  school  dis- 
tricts to  haitlate  proceedings  for  the.  addi- 
tional coteted  land  to  their  authority  and 
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jnrisdictlon.  It  is  in  effect  supplementary  ib 
or  an  enlargement  of  section  2677. 

[2]  As  80  construed,  tbe  act  is  not  opem  to 
the  constitutional  objections  urged  against  it 
by  appellant.  The  subject-matter  of  the 
statute  is  of  purely  legislatlre  character,  and 
no  constitutional  right  of  the  citizen  is 
thereby  Infringed.  The  prior  statute  has 
been  sustained,  and  this  must  be  also.  Com- 
mon School  District  t.  Renville  County,  141 
Minn.  300,  170  N.  W.  218.  It  is  clearly  com- 
petent for  the  Legislature  to  declare  the 
method  and  by  whom  proceedings  of  the  kind 
may  be  commenced ;  and  the  right  of  initia- 
tion nmy  be  granted  to  one  or  more  interest- 
ed districts,  as  well  as  to  individuals  resid- 
ing therein. 

This  condusion  renders  unnecessary  a  dis- 
cussion of  the  numerous  points  urged  in  sup- 
port of  the  contention  that  the  act  of  1919  is 
unconstitutional  and  void.  The  suggestion 
that  the  act  was  intended  to  cover  a  special 
situation,  and  to  apply  to  a  single  tract  of 
land,  conditions  not  coming  within  the  terms 
of  the  general  statute,  is  not  without  force. 
But  it  should  not  prevaO.  The  subject-mat- 
ter of  the  act  is  substantially  that  of  the 
general  statute,  and  nothing  materially  new 
is  found  in  the  act  of  1919.  That  the  land 
here  sought  to  be  attached  to  district  No.  77 
comes  within  both  enactments  seems  clear. 
State  V.  Village  of  Gilbert,  107  Minn.  364,  120 
N.  W.  628;  Hobart  v.  City  of  Minneapolis, 
139  Minn.  368,  166  N.  W,  411;  State  v.  Vil- 
lage of  Kinney,  146  Minn.  311,  178  N.  W. 
815. 

[3]  This  covers  the  case  and  all  that  need 
be  said  in  disposing  of  the  appeal,  except  to 
call  attention  to  the  fact  that  the  order  made 
by  the  county  board  could  have  been  review- 
ed by  appeal,  as  given  by  section  2677. 
With  that  remedy  present  certiorari  is  not 
available.  The  parties,  however, 'treated  the 
act  of  1919  as  an  independent  enactment  and 
since  no  appeal  is  there  gflven  resorted  to  the 
remedy  .by  certiorari.  In  this  situation  we 
have  disposed  of  the  case  on  the  nrerits,  but 
call  attention  to  the  existence  of  the  right  of 
appeal,  as  we  construe  the  statute,  for  fu- 
ture guidance  in  similar  proceedings. 

Order  affirmed. 


FARMERS'  CO-OP.  EXCH.  CO.  V.  UNITED 

STATES  FIDELITY  &  GUARANTY  CO. 

(No.  22315.) 

(Supreme  Court  of  Minnesota.    Oct.  21,  1921.) 

(Bptt€ibu»  hy  ike  Court.) 
I.  Prfnelpal  and  ssrety  «=3 1 60— Plaintiff's  at- 
torney's l*tt«rs  held  admissible  to  prove  no- 
tioe,  thoagli  stating  amount  of  defaleation. 
In  an  action  on  a  fidelity  bond  wbidi  re- 
quired plaintiff  to  give  prompt  notice  whenever 


a  defalcation  was  discovered,  letters  from 
plaintitTs  attorney  to  defendant  were  admis- 
sible for  the  poTpose  of  proving  snch  notice 
although  they  contained  statements  of  the 
amount  of  the  defalcation. 

2.  Eviileaoe  4=»250— Admission  of  principal 
In  bond  oonosmlng  his  defalcation,  made  to 
plaintifTs  Dfflcers,  held  admissible  against 
surety.  , 

The  admissions  of  the  principal  in  the  bond 
concerning  his  defalcations,  made  to  plaintiff's 
officers  when  they  discovered  and  were  inves- 
tigating his  misaoings  and  when  he  was  still 
in  plaintiff's  employ,  were  admissible  in  evi- 
dence agah^t  defendant,  his  surety. 

3.  Prioelpal  and  euroty  ®=>I6I— EvMsmw  held 
to  SB»taia  verdlot  against  surety. 

The  evidence  is  •nffident  to  sustain  the 
verdict. 

Appeal  from  District  Court,  Blae  Barth 
County;  W.  L.  Comstock,  Jndge. 

Action  by  the  Farmera'  Co-operative  Ex- 
change Company  against  the  United  States 
Fidelity  &  Guaranty  Company.  Verdict  for 
plaintiff  and  from  an  order  denying  its  al- 
ternative motion  for  judgmrat  notwithatand- 
ing  the  verdict,  or  for  new  trial,  the  defend- 
ant appeals.    Order  affirmed. 

See,  alBO.  182  N.  W.  1008. 

Cray  &  Eaton,  of  Minneapolis,  and  O.  J. 
Laurisch,  of  Mankato,  for  appellant 

Ivan  Bowen  and  S.  B.  Wilson,  both  of 
Mankato,  for  respondent 

TATLOR,  O.  'Plaintiff  operated  an  eleva- 
tor at  Good  Thunder,  Minn.,  and  was  en- 
gaged In  the  business  of  baying,  shipping 
and  selling  grain.  It  employed  one  BmU  O. 
Rosnow  as  manager  and  gave  him  fall  charge 
of  the  business  subject  to  the  Instrnctioas 
given  him  from  time  to  time  by  the  president 
and  board  of  directors.  It  procured  a  bond, 
executed  by  Rosnow  as  principal  and  de- 
fendant as  surety,  in  which  defendant  agreed 
to  make  good  and  relmbnrse  to  plaintiff  any 
loss  sustained  through  any  act  of  dishonesty 
on  the  part  of  Rosnow  amounting  to  larceny 
or  embesszlement  Plaintiff  brought  suit  on 
this  bond  and  recovered  a  verdict  Defends 
ant  appealed  from  an  order  denying  its  al- 
ternative motion  for  judgment  notwithstand- 
ing the  verdict  or  for  -a  new  trial,  and  pre- 
sents 16  assignments  of  error. 

[1]  Assignments  1  and  2  challenge  the  rul- 
ings of  the  court  in  admitting  in  evidence 
three  exhibits,  consisting  of  two  lottos 
written  to  defendant  by  plaintiff's  attorney 
and  a  statement  Inclosed  in  the  second  let- 
ter showing  the  result  of  an  audit  of  the 
books.  These  exhibits  were  offered  for  the 
purpose  of  showing  that  plaintiff  bad  com- 
plied with  a  condition  of  the  bond  reqniring 
it  to  give  notice  of  any  claim  thereunder 
promptly  after  discovering  the  loss,  and  were 
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received  for  no  other  purpose.  The  court, 
when  admitting  them,  carefully  explained 
to  the  Jury  that  they  were  not  evidence  of 
any  default  on  the  part  of  Rosnow,  but 
merely  of  the  giving  of  notice  to  defendant. 
They  were  compet^t  and  material  for  this 
purpose,  and  the  rulings  were  correct 

Assignments  3  to  7,  inclusive,  challenge 
the  rulings  permitting  plaintlfC'B  president 
to  testify  to  the  market  value  of  grain  on 
the  several  dates  on  which  Rosnow  had 
shipped  out  grain  that  plaintiff  claimed  he 
bad  converted  to  his  own  use.  ^These  mllngs 
were  too  obviously  correct  to  require  com- 
ment 

[2]  Assignments  8  to  18,  Inclusive,  chal- 
lenge the  rulings  admitting  In  evidence  the 
admissions  of  his  misdoings  made  by  Rosnow 
to  plaintiff's  president  and  board  of  direc- 
tors. The  objection  urged  to  this  evidence 
Is  that  the  admissions  were  not  made  at  the 
time  of  the  transactions  to  which  they  relat- 
ed but  a  considerable  time  thereafter. 

Rosnow's  admissions  were  to  the  effect 
that  he  had  been  speculating  on  his  own 
account  by  baying  and  selling  "futures"  in 
grain  on  the  board  of  trade;  tliat  these  spec- 
ulations had  resulted  In  large  losses;  that 
he  had  conducted  them  In  plaintiff's  name 
without  the  knowledge  of  plaintiff's  officers; 
that  he  had  shipped  out  six  carloads  of  plain- 
tiff's grain  and  had  wrongfully  applied  it 
in  payment  of  these  losses ;  and  that  he  had 
concealed  all  these  facts  from  plaintiff's 
officers  as  long  as  he  was  able  to  do  so. 
These  acts  were  committed  In  the  course  of 
bis  employment,  and  the  losses  of  plaintiff 
resulting  therefrom  were  losses  for  which 
defendant  was  Uable  under  its  bond.  The 
admissions  were  made  to  plaintiff's  president 
and  board  of  directors  while  they  were  in- 
vestigating what  had  become  of  this  grata 
and  its  proceeds,  and  while  Rosnow  was  still 
in  plaintiff's  employ  as  manager  of  Its  busi- 
ness. Proof  of  such  admissions  made  by  the 
principal  imder  such  circumstances  Is  ad- 
missible as  evidence  against  his  surety.  Lan- 
cashire Ins.  Co.  V.  Callahan,  68  Minn.  2T7,  71 
N.  W.  201,  64  Am.  St.  Rep.  475;  Capital  Fire 
Ins.  Co.  V.  Watson,  76  Minn.  387,  79  N.  W. 
60,  77  Am.  St  Rep.  667;  Hall  v.  U.  S.  Fidel- 
ity &  Guaranty  Co„  77  Minn.  24,  79  N.  W. 
690;  21  Ruling  Case  Law,  1092,  {  131;  1 
Ency.  of  Evidence,  586 ;  2  Wigmore,  Ev.  1277. 
It  Is  true  that  the  period,  covered  by  plain- 
tiff's bond  expired  about  a  month  before 
Rosnow  made  these  admissions,  but  they  re- 
lated to  transactions  which  took  place  dur- 
ing the  period  covered  by  the  bond,  and  were 
made  to  the  proper  officers  of  plaintiff  when 
they  first  discovered  his  default  and  In  the 
performance  of  a  duty  which  he  owed  to 
plaintiff.  We  hold  that  they  were  admissible 
against  defendant,  his  surety. 

[3]  Assignments  14  and  16  assert  that  the 
court  erred  in  refusing  to  direct  a  verdict  for 


defendant,  and  in  refusing  to  grant  a  new 
trlaL  We  will  treat  these  assignments  as 
raising  the  question  whether  the  verdict  is 
sustained  by  the  evidence.  They  are  clear- 
ly Insufficient  to  raise  any  other  question.  1 
Bunnell,  Minn.  Dig.  ig  361,  363. 

Defendant  contends  that  the  transactions 
which  entailed  the  loss  were  hedging  trans- 
actions made  by  Rosnow  on  behalf  of  plain- 
tiff In  the  ordinary  coarse  of  business.  The 
evidence  was  ample  to  warrant  the  Jury  in 
finding  that  they  were  purely  speculative 
transactions,  made  by  Rosnow  wholly  on  his 
own  account  and  for'  his  own  benefit,  and 
vrlthout  the  knowledge  of  any  of  plalntUTs 
officers. 

Defendant  also  contends  that  plaintiff  fail- 
ed to  prove  any  loss  resulting  from  Rosnow's 
wrongful  doings,  but  we  find  ample  evidence 
to  Justify  the  Jury  In  finding  that  he  disposed 
of  six  carloads  of  plaintiff's  grain  and  wrong- 
fully applied  the  proceeds  thereof  toward  the 
payment  of  bis  losses,  and  that  plaintiff 
never  received  any  part  of  such  proceeds. 
Defendant  also  contends  that  plaintiff  failed 
to  have  Its  books  audited  as  required  by  the 
bond,  but  the  Jury  found  the  fact  agralnst 
It  and  the  evidence  is  sufficient  to  sustain 
the  finding.  Defendant  also  contends  that 
plaintiff  was  chargeable  with  notice  of  Ros- 
now's transactions  from  the  entries  In  Its 
books  and  records  and  by  its  conduct  ratified 
them.  Whatever  may  be  the  rule  as  to  charg- 
ing a  corporation  with  notice  of  such  trans- 
actions when  they  are  entered  in  full  on  its 
books  and  the  books  are  open  for  examina- 
tion by  Its  officers.  It  has  no  application  here 
for  the  evidence  was  sufficient  to  Justify  the 
Jury  In  finding  that  the  only  record  of  these 
transactions  consisted  in  the  reports  trans- 
mitted by  the  company  with  which  Rosnow 
was  dealing  and  that  he  withheld  these  re- 
ports from  plaintiff's  officers.  It  is  true 
that  these  reports,  or  at  least  a  part  of  them, 
were  found  in  the  files  by  the  auditor  em- 
ployed by  plaintiff  to  audit  the  books,  and 
that  he  Included  them  In  making  bis  audits, 
but  this  was  not  sufficient  to  charge  plain- 
tiff as  a  matter  of  law  with  knowledge  of 
facts  of  which  Rosnow  Intentionally  kept  its 
officers  In  ignorance.  AiH^arently  It  was  the 
shortage  either  in  grain  or  fonds  shown  by 
the  last  audit  that  led  to  the  investigation 
which  disdosed  the  true  state  of  affairs. 
And  we  find  nothing  In  the  record  which  re- 
quired the  Jury  to  find  that  plaintiff  had 
either  consented  to,  ratified  or  approved 
these  transactions.  The  evidence  taken  as  a 
whole  fully  Justified  the  verdict 

The  fifte^ith  assignment  calls  in  question 
certain  portions  of  the  charge  to  the  Jury. 
The  charge  was  full,  clear  and  eminently 
fair;  and  we  find  nothing  therein  of  which 
defendant  has  any  causa  to  complain. 

Order  affirmed. 
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LEVAND0W8KI  v.  LEVANDOWSKI. 
(No.  4938.) 

(Snpreme  Oonrt  of  Bouth  Dakota.   Oct  19, 

1921.) 

1.  Speclflo  performance  9=3 1 20  —  Parol  evl- 
denoe  admiseUle  to  eatabllsb  ooatraot  to 
convey  real  estate. 

In  an  action  to  enforce  specific  perform- 
ance of  an  oral  contract  to  convey  real  estate, 
where  plaintiff  alleged  and  introduced  evidence 
of  full  performance  and  that  he  had  taken  pos- 
session of  and  improved  the  land,  oral  evi- 
dence was  admissible  to  establish  the  alleged 
contract. 

2.  Appeal  and  error  $=s93l(l, 6) —Presumed 
that  evidence  supports  flndings  and  that 
court  did  not  oonslder  Immaterial  evidence. 

Where  trial  was  before  the  court,  it  must 
be  presumed  on  appeal  until  the  contrary  is 
shown  that  there  was  ample  material  evidence 
to  sustain  the  findings  of  the  trial  court,  and 
(that  immaterial  evidence  received  was  aot 
considered  and  did  not  prejudice  losing  party. 

S.  Appeal   and   error  $=9294(  I )— Complaining 
party    mast   speoify    In    motion    particular* 
wherein  the  evldeno*  Is  insufflelMt  to  sup- 
port findings. 
To  raise  question  of  sufficiency  of  evidence, 
a  statute  and  rule  of  the  Supreme  Court  re- 
quire  specification  of  the  particolars  wherein 
tile  evidence  is  insufficient  to  support  the  find- 
ings,  and   such   specifications   cannot  avail   an 
appellant  unless  presented  to  the  trial  court 
on  a  motion  for  new  trial. 

4.  Appeal  and  error  <8=>696(l)  —  To  review 
evidence  record  must  show  that  It  contains 
all   material  evIdenooL 

Specifications  as  to  insufficiency  of  evi- 
dence to  support  the  findings  can  avail  an  ap- 
pellant nothing  unless  the  printed  record  on 
appeal  sets  forth  the  fact  that  such  record 
contains  all  of  the  evidence  material  to  the 
questions    raised   upon    the    appeal. 

5.  Appeal  and  error  9=31078(1)— Assignment 
not  discussed  abandoned. 

Appellant  must  be  held  to  have  abandoned 
an  assignment  of  error  where  he  failed  to 
discuss  it  in  his  brief. 

Appeal  from  Circuit  Court,  Day  County; 
Frank  Anderson,  Judge. 

Action  by  Michael  Levandowskl  against 
Jacob  LevandowsU.  Judgment  for  plaintifl, 
and  defendant  appeals.    Affirmed. 

Waddel  &  Dougherty  and  Lewis  W.  Blck- 
ndl,  all  of  Webster,  for  appellant 

Woodworth  &  Ooomes,  of  Webster,  and 
Campbell  A  Walton,  of  Aberdeen,  for  re- 
spondent. 

WHTTIXO,  J.  This  Is  an  action  brou^^t 
to  enforce  the  specific  performance  of  an  or- 
al contract  to  convey  real  estate,  plaintiff  al- 
leging the  full  performance  of  such  contract 


upon  his  part,  and  that,  tmder  said  cmtract, 
he  had  taken  poeseesion  of  and  improved  the 
land.  The  cause  was  tiled  before  the  trial 
court  without  a  Jury.  Such  court  made  find- 
ings of  fact  and  conclusions  of  law  favorable 
to  the  plaintiff;  and  frotn  the  Judgment  en- 
tered thereon  defendant  has  appealed. 

Ai9^1ant  sets  forth  some  20-odd  assign- 
ments of  error;  but,  for  the  purpose  of  the 
argument,  he  has  grouped  them  into  three 
groups. 

[1]  He  assigns  error  In  the  receipt  oC  <val 
evidence  to  establish  the  alleged  contract 
That  such  evidence  was  competent,  especial- 
ly where  the  party  offering  same  has  plead- 
ed full  performance  of  the  ccHttract  upon  his 
part,  Is  fully  established  by  the  decisions  of 
this  court  J(mes  t.  Pettigrew,  S26  S.  D.  432, 
127  N.  W.  638;  GUflllan  ▼.  SchaUer,  32  8.  D. 
638,  144  N.  W.  183.  In  the  OUflUan  Case 
this  court  said: 

"It  is  dear  that  in  order  for  respondent  to 
show  not  only  an  oral  agreement  but  also  such 
partial  performance  thereof  as,  under  sec- 
tion 1311,  C.  C.  [section  850,  K.  0.  1919], 
would  entitle  him  to  the  specific  performance 
thereof,  it  was  competent  for  respondent  to 
prove  such  agreement  and  everything  that  was 
done  upon  the  strength  thereof,  and  after  such 
evidence  was  received  it  could  not  properly  be 
stricken  out  unless,  under  all  the  evidence  re- 
ceived, it  did  not  appear  that  there  was  a 
sufficient  'part  performance'  to  validate  the 
otherwise  inv^d  agreement" 

In  this  case,  according  to  the  findings  of 
the  trial  court,  there  must  have  been  evidence 
proving,  not  only  partial  performance,  but 
full  performance  by  respondent 

[2]  Appellant  contends  that  certain  objec- 
tions interposed  to  the  receipt  of  evidence 
should  have  been  sustained  because  the  evi- 
dence sought  and  received  was  immaterial 
for  any  purpose.  We  find  it  unnecessary  to 
review  the  several  questions  and  answers. 
As  before  noted,  the  trial  was  before  the 
court;  and,  if  it  Is  a  fact  that  immaterial 
evidence  was  recelvedj  this  court  must  pre- 
sume until  the  contrary  is  shown,  that  there 
was  ample  material  evidence  to  sustain  the 
findings  of  the  trial  court;  if  so^  certainly 
the  receipt  of  Immaterial  evidenoe  was  with- 
out prejudice. 

[3,  4]  The  appellant  contends  that  then 
was  no  proof  of  an  oral  contract  sufficient  to 
sustain  the  findings  and  Judgment  of  the 
court  Certainly  counsel  must  be  familiar 
with  the  statute  and  rule  of  this  court,  both 
of  which  require  specifications  of  error,  speci- 
fying the  particulars  wherein  the  evidence 
is  insufficient  to  support  the  findings,  in  or- 
der for  any  question  of  insufficiency  of  evi- 
dence to  be  raised  either  before  the  trial 
court  or  before  this  court;  and  such  specifi- 
cations can  avail  an  appellant  nothing  un- 
less they  were  presented  to  the  trial  court 
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upon  a  moUoii  tot  new  triaL  Fnrthermore, 
even  If  there  had  been  a  motion  for  new 
trial  iMsed  npoa  specifications  of  the  inr 
snfficloicjr  of  the  evidence  to  support  the 
finding,  an  assignment  specifying  snch  in- 
BOfflcIency  of  the  evtd^ce  can  STafl  an  ap- 
pelant nothing  unless  the  printed  record  on 
appeal  sets  forth  the  fact  that  such  record 
contains  all  of  the  evidence  material  to  the 
questions  raised  upon  the  appeal  The  prop-' 
osltlons  above  stated  have  been  announced  so 
frequently  by  this  court  as  to  require  no  ref- 
erence to  the  numerous  decisions  announcing 
same.  Under  the  record  before  us,  this  court 
must  assume  that  the  evidence  Was  ample  In 
every  respect  to  support  the  findings.  Ap- 
pellant has  nowhere  In  his  brief  attempted 
to  point  out  where  the  findings  are  insuffi- 
cient to  support  the  Judgment;  and  they  cer- 
tainly are  sufficient 

[S]  Appellant  objected  to  the  receipt  of  any 
evidence  on  the  part  of  respondent,  basing 
such  objection  on  the  ground  that  the  com- 
plaint failed  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  He  has  assigned 
error  in  the  overruling  of  such  objectipn. 
The  complaint  Is  clearly  sufficient,  especially 
when  attacked  In  this  manner  rather  than  by 
demurrer.  Furthermore,  appellant  must  be 
held  to  have  abandoned  this  assignment,  be- 
cause of  failure  to  discuss  same  In  his  brief. 

The  judgment  appealed  from  Is  affirmed. 

SMITH  and  McCOT,  JJ.,  not  sitting. 


0NTJC8  V.  THOMAS. 


(Supreme  Ooort  of  South  Dakota. 
1»21.) 


(No.  4970.) 

Ootid, 


I.  Appeal  and  error  «=>9I  (6)— Order  refusing 
applloatloB  to  amend  oomplalat  after  Judg- 
ment not  appealable. 
An  order,  made  after  Judgment  for  defend- 
ant refttsiiig  an  application  to  amend  the  com- 
plaint is  not  an  appealable  order  under  Bev. 
Oode  1919,  {  8168;   the  order  not  affecting  a 
substantial  right 

7.  Appeal  and  error  4=>422— Reference  In  no- 
tioe  of  appeal  to  nonappealable  order  mere 
snrplasage. 
A  reference  to  an  order  denying  plaintlfPs 
motion  to  serve  and  file  a  proposed  amendment 
to  the  complaint,  giving  a  date  subsequent  to 
entry  of  Judgment  in  favor  of  defendant,  in  a 
notice  of  appeal  from  a  Judgment,  order  re- 
fusing to  vacate  said  judgment,  and  order  over- 
ruling motion  for  a  new  trial,  should  be  treated 
as  mere  surplusage  and  could  not  affect  the  va- 
lidity of  the  appeal;   such  an  order  not  being 
appealable  under  Bev.  C^de  1919,  {  3168. 

3.  Appeal  and  error  «=99l(8)— Order  refusing 
to  vacate  Judgment  appealable. 
An  order  refusing  to  vacate  a  judgment  is 
appealable  under  Bev.  Code  1919;  S  3168,  snbd. 


2,  relating  to  appeals  from  orders  affecting  sub- 
stantial rights. 

4.  Appeal  and  error  9=>873(2)--Order  refusing 
to  vaeata  Judgment  not  reviewed  on  appeal 
from  Judgment 

An  appeal  from  a  Judgment  cannot  bring  up 
for  review  an  order  refusing  to  vacate  the  judg- 
ment 

5.  Appeal  and  error  $=9873(3)— Order  denying 
new  trial  may  be  reviewed  on  appeal  from 
Judgment. 

The  only  order  made  after  Judgment  that 
can  be  reviewed  with  such  judgment  under  one 
notice  of  appeal,  is  an  order  denying  a  new 
trial. 

6.  Appeal  and  error  ®=s>22— No  Jurlsdletlon  by 
estoppel  to  review  enter  having  no  existenoe. 

Supreme  Court  acquired  no  Jurisdiction  to 
review  an  order  refusing  to  vacate  a  judgment 
from  a  notice  of  appeal,  reciting  that  the  ap- 
peal was  from  a  judgment,  from  an  order  re- 
fusing to  vacate  said  judgment  and  from  or- 
der overruling  motion  for  a  new  trial,  where 
the  record  disclosed  that  the  trial  court  never 
made  any  order  refusing  to  vacate  the  judg- 
ment, and  it  could  not  be  contended  on  motion 
to  dismiss  the  appeal,  as  being  double,  that 
appellant  was  estopped  to  question  the  correct- 
ness of  the  statements  in  his  notice  of  appeal, 
since  Jurisdiction  cannot  be  based  upon  estop- 
pel 

Appeal  from  Circuit  Court,  Aurora  Coun- 
ty; Frank  B.  ^ith,  Judge. 

Action  by  William  Ontjes  against  O.  J. 
Thomas.  Prom  a  judgmtent  for  defendant, 
wrder  refusing  to  vacate  said  Judgment  or- 
der denying  motion  to  file  amended  com- 
plaint, and  order  overruling  his  motion  for 
a  new  trial,  plaintiff  appeals,  and  defendant 
moves  to  dismiss.    Motion  denied. 

Porter  &  Bartlett,  of  Sioux  Falls,  for  ap- 
pellant. 

Jones,  Muller  &  Conway,  of  Sioux  Falls, 
and  Spangler  &  Wire,  of  Mltcbell.  for  re- 
spondent. 

WUITINO,  3.  The  notice  of  appeal  herein 
recites  that  such  appeal  is  from  the  Judg- 
ment (giving  the  date  of  entry  thereof),  from 
the  order  refusing  to  vacate  said  Judgment 
from  the  order  denying  platntlfTs  motion  to 
serve  and  file  his  proposed  ameided  com- 
plaint (giving  the  date  of  such  order,  which 
is  subsequent  to  the  entry  of  Judgment),  and 
from  the  order  overruling  the  motion  for  new 
trial  Respondent  moves  to  dismiss  this  ap- 
peal upon  the  ground  that  it  Is  an  attempt  to 
take  a  triple  appeal — respondeat  contending 
that  an  appeal  from  a  judgment  from  an 
order  refusing  to  vacate  a  Judgment  and  from 
an  order,  made  after  Judgment,  denying  a  mo- 
tion to  serve  and  file  an  amended  compiaint 
are  three  separate  appeals  and  cannot  be 
combined.  Bespondent  concedes  that  an  ap- 
X>eal  from  an  order  denying  a  new  trial  could 
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b«  combtnect  witb  an  appeal  from  a  Jndgment. 
[t,  2]  Appellant  contends  that  an  order 
•made  after  Judgment  for  defendant,  wblcb 
order  refusea  an  application  to  amraid  the 
complaint,  Is  not  an  appealable  order,  and 
therefore  reference  to  such  order  In  the  no- 
tice of  appeal  la  but  surplusage  and  cannot 
affect  the  validity  of  the  appeal.  In  such 
contention,  appellant  la  correct,  at  least 
where  the  notice  of  appeal  discloses  that 
the  order  refusing  the  amendmait  was 
made  after  judgment,  and  that  such  judg- 
ment was  in  force  when  tbe  order  refusing 
the  amendment  was  made.  The  only  sub- 
division of  section  316S,  R.  C.  1919— the  stat- 
ute declaring  what  orders  are  reviewable 
on  appeal— under  which  respondent  could 
daim  such  order  to  be  subject  to  review  on 
appeal — ^Is  subdivision  2,  which  specifies  as 
so  reviewable: 

"A  final  order  affecting  a  aobstantial  right, 
made  •  •  *  npon  a  summary  application  in 
an  action  after  judgment." 

The  order  sought  was  In  no  sense  an  order 
affecting  a  substantial  right — to  allow  a  party 
against  whom  a  Judgment  has  been  enter- 
ed and  remains  in  force,  to  amend  his  plead- 
ing would  be  to  grant  an  empty  privilege. 

[3-S]  But  an  order  refusing  to  vacate  a 
Judgment  is  sudi  an  order  as  is  contemplat- 
ed by  the  above  subdivision  to  said  section 
3168.  White  T.  White,  167  \^8.  615,  168  N. 
W.  704.  That  an  appeal  from  a  Judgment 
cannot  bring  up  for  .review  any,  order  made 
after  such  Judgment  is  clear.  This  court 
has  held,  and  we  must  consider  It  the  settled 
law  of  this  state,  that  the  only  order 
made  after  Judgment  that  can  be  reviewed 
with  such  Judgment  under  one  notice  of  ap- 
peal, is  an  order  denying  a  new  trial.  Gor- 
don T.  Kclley,  20  S.  D.  70,  104  N.  W.  605.  In 
Gordon  v.  Kelley,  as  in  ttiis  case,  the  appel- 
lant attempted,  by  one  notice  of  aK)eal,  to 
api>eal  from  a  Judgment  and  from  an  order 
refusing  to  vacate  such  judgment.  A  Uke 
holding  was  made  by  this  court  in  National 
Surety  Co.  v.  Cranmer,  27  S.  D.  616,  131  N. 
W.  864, 

[H  But  the  record  herein  discloses  that 
the  trial  court  never  made  any  order  refus- 
ing to  vacate  the  Judgment;  and  appellant 
contends  that,  because  of  such  fact,  there 
was  no  order  to  appeal  from;  that  the  er- 
roneous reference,  in  the  notice  of  appeal, 
to  an  order  which  had  no  existence  was  of 
no  effect  whatsoever;  and  that,  therefor^ 
there  was  no  double  ai>peal.  Bespondent 
contends  that  appellant  cannot  be  heard  to 
question  the  correctness  of  the  statements 
in  his  notice  of  appeal,  and  that,  therefore, 
for  the  purposes  of  this  motion,  it  must  be 
assumed  that  the  trial  court  did  make  an 
order  refusing  to  vacate  the  Judgment  Let 
us  suppose  that  the  notice  of  appeal  set  forth 


only  that  the  appeal  was  from  an  order  re- 
fusing to  vacate  a  Judgment,  and  that,  as  a 
matter  of  fact,  no  such  order  had  been  made. 
Would  such  a  notice  of  appeal  confer  Ju- 
risdiction pn  this  court,  other  than  Jurisdic- 
tion to  dismiss  the  purported  appeal?  Clear- 
ly not.  A  notice  of  appeal  cannot  confer  up- 
on this  court  Jurisdiction  to  review  something 
having  no  existence.  As  an  instrument  creat- 
ing a  x>ower  of  review,  such  a  notice  would  be 
a  nullity.  This  court  could  not  acquire  Ju- 
risdiction to  review  something  having  no  ex- 
istence, merely  because  a  party  erroneoutfly 
asserted  that  it  did  exist;  Jurisdiction  of 
that  Idnd  cafinot  be  based  upon  estoppel  or 
upon  anything  in  the  nature  of  estoppel.  It 
follows  that  the  reference,  in  the  notice  be- 
fore us,  to  the  alleged  order  vacating  the 
Judgment  was,  in  the  absence  of  such  an  or- 
der, of  no  effect  whatever — standing  alone 
it  could  confer  no  juriBdlction,  It  could  ef- 
fectuate no  appeal,  and,  therefore,  could  not. 
In  this  notice,  be  the  means  of  effectuating 
a  double  appeal. 
Vbe  motion  to  dismiss  Is  denied. 

SMITH  and  McCOT,  33..  not  sitting. 


STATE  V.  GOODSTAR.     (No.  4S43.) 

(Supreme  Conrt  of  South  Dakota.     Oct  10, 

1921.) 

1.  Crimhial  law  <8=3429(l)— MemoraniluRi  of 
Indian  agent  held  not  admissible  m  pablie 
record  to  show  age. 

Memorandum  made  by  Indian  superintend- 
ent and  special  disbursing  agent,  relating  to  an 
annuity  of  an  Indian  girl,  made  under  the  au- 
thority of  tJ.  S.  Comp.  St  §  4063,  was  not  a 
public  record  or  document  which  could  be  in- 
troduced in  evidence  to  show  the  age  of  such 
Indian,  notwithstanding  an  order  of  the  Presi- 
dent under  section  723,  that  agents  should  note 
on  the  pay  roll  date  of  birth  of  each  child  since 
previous  payment 

2.  Criminal  law  «=s>92l— No  •mor  In  granting 
new  trial  In  rape  oase. 

In  prosecution  for  statutory  rape,  where 
court  erroneously  admitted  in  evidence  an  an- 
nuity pay  roll  to  nrove  the  age  of  the  Indian 
prosecutrix,  and  it  was  not  shown  that  the 
parents  or  some  other  person  who  could  have 
testified  from  personal  recollection,  could  not 
have  been  called  to  testify,  court  did  not  err 
in  granting  a  new  trial. 

Appeal  from  Circuit  Coiirt,  Roberts  Coun- 
ty;  Frank  Anderson,  Judge. 

Jonah  Goodstar  was  convicted  of  statutory 
rape.  From  an  order  granting  a  new  trial, 
the  state  appeals.    Order  affirmed. 
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Byron  &  Payne,  Atty.  Ora.,  Yemosa  B. 
Sickle,  Aflst.  Atty.  Oen^  and  Frank  McKeama, 
of  Slsseton,  State's  Atty.,  for  appellant 

J.  O.  Andrews,  of  Slsseton,  and  TlunnaB 
Manl,  of  Milbank,  for  respondent 

TGLLEI,  P.  J.  This  Is  an  appeal  from  an 
order  granting  a  new  trlaL  The  defendant 
was  convicted  of  the  crime  of  statutory  rape 
npon  one  darista  Ida  White.  The  prosecut- 
ing witness  Is  an  Indian  girl,  and  tor  the 
purpose  of  showing  her  age  at  the  time  of 
the  alleged  offense  the  state  placed  upon  the 
stand  the  "superintendent  and  special  dls- 
hursing  agent"  In  charge  of  the  prosecuting 
witness,  and  In  connection  with  his  testimony 
offered  in  evidenat  the  following  document 
or  memorandum: 

"Annuity  Pay  Boll  91.    Last  number . 

Present  number  1789.  Name,  darista  Ida 
White.  Dau.  Age  1;  Sex  F.;  per  capita 
$10.00;  amount  paid  $20.00;  marks  and  aigna- 
tares,  Afues  White;  signatures  of  witneas,  J. 
H.  Labelle,  L.  E.  Jackson;  date  of  receipt,  Feb. 
26,  1904.  Remarks,  bom  November  9,  1902; 
O.  K  158476.     Erroneously  omitted  on  last 

TOfL- 

[1  ]  This  exbiUt  was  not  made  by  the  wlt> 
neas,  but  inresumably  by  some  one  in  the  office 
of  his  predecessor,  and  the  witness  did  not 
purport  to  have  personal  knowledge  of  the 
matters  contained  therein.  It  was  objected 
to  by  defendant  on  the  ground  that  it  was  in- 
competent, that  no  proper  foundation  bad 
been  laid,  and  that  it  was  hearsay.  This  ob- 
jection should  have  been  sustained.  It  is 
needless  to  discuss  the  rule,  with  which  all 
are  familiar,  that  public  records  and  docu- 
ments that  are  made  and  kept  pursuant  to 
law  are  admissible  in  evidence.  This  is  not 
mch  a  document  Section  4063,  Comp.  St 
TJ.  S.,  under  authority  of  which  the  above 
record  was  made,  reads  as  follows: 

"Sec.  4063.  RoOa  of  Infant  Entitled  to  8uo- 
pUet — Hereafter,  for  the  purpose  of  properly 
distributiog  the  supplies  appropriated  for  the 
Indian  service,  it  Is  hereby  made  tlie  duty  of 
each  agent  in  cliarge  of  Indians  and  having  sup- 
plies to  distribute,  to  make  out,  at  the  com- 
mencement of  each  fiscal  year,  rolls  of  the 
Indians  entitled  to  supplies  at  the  agency, 
with  the  names  of  the  lodians  and  of  the 
beads  of  families  or  lodges,  with  the  number 
in  each  family  or  lodge,  and  to  give  out  supplies 
to  the  heads  of  families,  and  not  to  the  heads 
of  tribes  or  bands,  and  not  to  give  out  sup- 
plies for  a  greater  length  of  time  than  one 
week  in  advance." 

Tbere  is  nothing  In  this  law  that  requires 
the  keeping  of  the  annuitant's  age,  but  by 
aection  723,  TJ.  S.  Comp.  Laws: 

"The  President  may  prescribe  such  regula- 
tions as  he  may  think  best  for  carrying  into 
effect  the  various  provisions  of  any  act  relat- 
ing to  Indian  affairs,  and  for  the  settlement  of 
the  accounts  of  Indian  affairs." 
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Pursuant  to  this  latter  section  the  Inter- 
ior Department  adopted  and  published  the 
following  regulation: 

"Agents  shall  be  careful  to  note  on  the  pay 
rolls  in  the  columns  of  remarks  any  matter 
which  is  unusual,  such  as,  date  of  birth  of  each 
child  since  previous  payment,  and  date  of 
death  of  each  annuitant" 

While  section  4063  does  not  require  the 
Indian  agents  to  keep  a  record  of  the  birth 
and  age  of  annuitants,  it  is  the  contention  of 
appellant  that  the  above  instruction  to  the 
agents  Issued  under  authority  of  section  723 
by  one  of  the  executive  officers  of  the  gov- 
emmmt  Is  equal  in  rank  and  dignity  to  a 
treaty  or  a  public  prodamation  by  the  Presi- 
dent of  the  United  States,  and  in  support  of 
SDch  contenti<m  dtes  U.  S.  v.  Beebe,  2  Dak. 
292,  11  N.  W.  006.  But  there  is  no  analogy 
between  that  case  and  this.  In  that  case  the 
queetlon  at  issue  was  one  of  territorial  Juris- 
diction, and  it  was  held  that  the  court  wonld 
take  Judicial  notice  of  Indian  treaties  and 
executive  proclamations,  for  the  purpose  of 
determining,  that  the  place  where  the  crime 
was  committed  was  within  the  Jurlsdietion 
of  the  court 

In  this  case  the  age  of  the  prosecutrix  is 
one  of  the  essential  elements  of  the  crime. 
There  is  nothing  to  show  who  made  the  «itry 
stating  the  date  of  her  birth,  nor  to  show 
where  or  from  whom  the  information  was 
obtained.  The  only  Information  sought  by 
the  statute  Is  the  names  of  all  parties  enti- 
tled to  annuities.  The  only  purpose  of  the 
execution  of  the  order  directing  reference 
to  the  birth  or  death  of  annuitants  is,  appar- 
ently, to  explain  why  a  new  name  appears  on 
the  annuity  pay  roll  or  an  old  one  is  drop- 
ped. This  is  mere  explanatory  matter.  Beo- 
ords  cannot  be  used  as  evidence  of  facts 
therein  stated  which  are  merely  explanatory 
of  the  ultimate  facts  to  be  covered  by  the 
record.  No  reason  is  shown  why  the  party  who 
made  the  entry  was  not  called  to  testify;  nor 
was  It  shown  that  the  mother  or  father  of  « 
prosecutrix,  or  some  other  person,  who  could 
have  testified  from  personal  recollection, 
could  not  have  been  called  to  testify. 

[2]  In  Hegler  v.  Faulkner,  163  U.  S.  109, 14 
Sup.  Ct.  779, 38  L.  Ed.  6R8,  a  case  on  all  fours 
with  ^is,  except  that  it  was  a  dvil  case,  it 
was  held  that  an  annuity  pay  roll,  kept  at 
an  Indian  agency,  purporting  to  state  an  In- 
dian's age,  was  not  admissible  for  the  pur- 
pose of  proving  such  Indian's  age.  In  the 
course  of  the  opinion  the  court  say; 

"But  neither  the  treaty,  the  act  of  Congress, 
nor  the  instructions  of  the  department  contem- 
plated any  special  inquiry  into  the  ages  of  the 
Indians.  It  is  true  that,  in  the  letter  of  in- 
stroctioDS,  the  agent  was  directed  to  record  as 
well  tb*  age  as  the  sex  and  tribal  relations  of 
the  claimants.  But  this  was  merely  to  enable 
the  agent,  when  he  came  to  allot  the  lands,  to 
Identify   the   persons    entitled   to    participate. 
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When  the  allotment  'wai  completed,  and  was 
followed,  first  by  a  certificate,  and  finally  by 
a  patent,  the  parposes  of  the  inquiry  were 
fulfilled,  and  the  list  need  to  aid  the  goTern- 
ment  functionaries  in  the  task  of  alloting  the 
lands  cannot  be  regarded  as  a  record  to  be  re- 
sorted to  afterwards,  tn  disputes  between  other 
parties,  to  prove  the  age  of  the  Indians.  No 
provision  was  made,  in  either  the  act  of  Con- 
gress or  the  rules  and  regulations  of  the  Indian 
Department,  to  preserve  the  list  as  a  muniment 
of  title,  much  leas  aa  a  public  record  admissible 
to  prove  merely  incidental  recital  baaed  on 
hearsay.  *  *  *  It  must  be  remembered  that 
official  registers  are  not  in  general  evidence  of 
any  facts  not  required  to  be  recorded  in  them, 
and  which  did  not  occur  in  the  presence  of  the 
registering  officer." 

This  role  Is  decisive  of  the  question  In- 
volved in  this  case.  The  ootirt  erred  In  ad- 
mitting the  annuity  roll  in  evidence,  and  for 
that  error  alone  a  new  trial  was  properly 
grants 

Tb»  order  appealed  from  is  affirmed. 

SMITH  and  McOOY,  JJ.,  not  sitting. 


PETRANEK  v.  BOHEMIAN   FARMERS^ 
MUT.  INS.  CO.    (No.  4925.)  • 

(Supreme  Court  of  South  Dakota.     Oct  19, 
1921.) 

Insoranoe  «=»B68(9)— Whether  givlag  ef  mort- 
gage on  realty  Inoreaaes  hazard,  question  for 
l«ry. 

Giving  a  mortgage  upon  real  property,  with- 
out the  knowledge  or  consent  of  a  fire  insurer, 
does  not,  as  a  matter  of  law,  avoid  an  insurance 
policy  in  standard  form  prescribed  by  Bev. 
Code  1919,  !  9199. 

Appeal  from  Circuit  Court,  Yankton 
County;   B.  B.  Tripp,  Judge. 

Action  by  Peter  Petraaek  against  the  Bohe^ 
mlan  Farmers'  Mutual  Insurance  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Lars  A.  Bruce  and  H.  A.  Doyle,  botii  of 
Yankton,  for  appellant 

French,  Orris  &  French,  of  Yankton,  for 
respondent 

GATES,  J.  The  sole  question  presented  by 
tills  appeal  la  whether  the  giving  of  a  mort- 
gage upon  real  property,  without  the  knowl- 
edge or  consent  of  an  Insurer  against  loss  by 
fire,  avoided  the  Insurance  policy  which  was 
in  the  standard  form  prescribed  by  section 
9199,  Rev.  Code  1919.  -More  specifically,  the 
question  Is  whether  the  giving  of  the  mort- 
gage amounted  to  an  Increase  of  hazard 
within  the  meaning  of  that  portion  of  said 
section  which  provides: 


"This  entire  poHey,  unless  otherwise  provid- 
ed by  agreement  indorsed  hereon  or  added  here- 
to, shall  be  void,  if  *  *  *  the  hazard  be  in- 
creased by  any  means  within  the  control  or 
knowledge  of  the  insured." 

Front  a  Judgment  favorable  to  the  defend- 
ant insurer,  «tbe  plaintiff,  the  insared,  ap- 
peals. 

In  Lawrer  ▼.  Globe  Mut  Ins.  Co.,  25  ^.  D. 
549,  127  N.  W.  616,  this  court  constmed  the 
then  standard  form  of  fire  insurance  policy, 
viz.,  section  2,  c.  126,  Laws  1900^  which  pro- 
vided: 

"This  policy  Shan  be  void  •  •  •  if  with- 
out such  assent  the  situation  or  conditions  af- 
fecting the  insured  property  shall  be  altered 
so  as  to  materially  incri^se  the  hazard,  if 
such  increase  of  hazard  be  occasioned  by  the 
act  or  agency  of  the  insured." 

It  was  there  held  that  the  giving  of  a 
mortgage  upon  the  property  Increased  the 
hazard  as  a  matter  of  law. 

Perhaps  the  meaning  of  the  above  quota- 
tions is  not  materially  different  If  those  pro- 
visions were  the  only  ones  which  throw  light 
upon  the  legislative  Intent  in  the  adoption  of 
the  standard  form  of  fire  insurance  policy, 
but  the  Legislature  of  1909  materially  alt^- 
ed  the  standard  form  of  fire  xMlicy  as  It  ap- 
peared In  the  act  of  1905,  and  made  It  read 
as  it  now  appears  in  Bev.  Code  1919,  |  9190. 
In  that  section  there  are  two  clauses  by 
which  the  policy  is  avoided,  which  were  not 
in  the  act  of  1905,  vis.: 

"If  the  subject  of  Insurance  be  personal 
property  and  be  or  become  incumbered  by  a 
chattel  mortgage." 

"If  with  the  knowledge  of  the  insured,  fore- 
closure proceedings  be  commenced  or  notice 
given  of  sale  of  any  property  covered  by  this 
policy  by  virtue  of  any  mortgage  or  trust  deed." 

Considering  all  of  the  clauses  of  the  pres- 
ent standard  form  of  policy  together  and  ap- 
plying the  rule,  "Expresslo  unlus  est  exdusio 
alterius,"  we  think  it  clear  that  the  Legisla- 
ture intended  that  the  giving  of  a  mortgage 
uiHJn  real  property  without  the  permission  of 
the  insurer  would  not  necessarily  avoid  the 
policy,  while  the  giving  of  a  chattel  mortgage 
upon  personal  property  would  do  so,  and  that 
in  the  case  of  real  property  It  is  omy  the  be- 
ginning of  foreclosure  proceedings,  within 
the  knowledge  of  the  insured,  that  would 
necessarily  avoid  the  policy. 

For  these  reasons  we  conclude  that  the  de- 
cision in  Lawver  v.  Globe  Mut  Ins.  Co.,  supra, 
is  not  applicable  to  the  present  form  of  stan- 
dard fire  Insurance  policy. 

Under  the  present  form  of  standard  policy, 
we  are  of  the  opinion  that  the  question 
whether  the  giving  of  a  mortgage  on  real 
proi>erty  Increases  the  hazard  is  a  question 
of  fact  for  the  Jury  to  determine.  Critten- 
den V.  Springfield  R.  &  M.  Ins.  Ck>.,  85  Iowa, 
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662,  52  K.  W.  648,  89  Am.  St  Rep.  S21;  Ool- 
Ilns  T.  Merch.  &  Bankers'  Mut  Ins.  Ca,  06 
Iowa,  640,  M  N.  W.  802,  S8  Am.  St.  Bep. 
438;  Tiefentfaal  v.  CitUens'  Mat  Fire  In& 
Co.,  53  Mlcb.  306, 10  N.  W.  9 ;  Clark  v.  Dnioa, 
etc,  Ina.  Co.,  40  N.  H.  333,  77  Am.  Dec.  721. 

A  mortgage  nuall  in  amount  relative  to 
the  value  of  the  Insured  property  might  not 
Increase  the  hazard,  while  a  mortgage  for 
the  anprozlmate  value  of  the  insured  prop- 
erty might  increase  it  Other  drcomstances, 
either  with  or  without  the  consideration  of 
the  amount  of  the  mortgage,  might  influence 
the  determination  of  the  question  of  fact 

For  the  error  of  the  trial  court  in  deter- 
mining as  a  matter  of  law  that  the  giving 
of  the  mortgages  increased  the  hazard,  the 
Judgmoit  appealed  from  must  be  reversed, 
and  the  cause  remanded  for  a  new  triaL 

It  will  be  BO  ordered. 

SMITH  and  McCOY.  JJ„  not  sitting. 


8CANLAN  V.  HOLM.    (No.  4850.) 

(Supreme   Court   of  Sooth  Dakota.    Oct  10, 
1921.)    • 

Mortgaoes  «=»38( I)— Evidence  held  sufflclent 
to  sostaln  flndino*  that  a  warranty  deed  and 
sheriff's    deed    under   mortgage   foreolosnre 
eonstltated  a  mortgage. 
Evidence  Aeltf  sufficient  to  sastaln  the  find- 
ings of  trial  court  that  warranty  deed  and  a 
sherifTs  deed  under  mortgage  foreclosure  con- 
stituted mortgage,  within  Rev.  (Tode  1919,  | 
1549. 

Appeal  from  Circuit  Court,  Clark  County; 
W.  K  Skinner,  Judge. 

Action  by  John  Scanlan  against  Tirtlef  H. 
Holm.  From  a  judgment  for  defendant,  and 
an  order  overruling  a  motion  for  new  trial, 
plaintiff  appeals.    Affirmed. 

B.  A.  Dunham  and  J.  M.  Henderson,  both 
of  Clark,  and  Hall  4  Purdy,  of  Brookings,  for 
appellant 

McFarland  ft  Kremer,  of  Watertown,  for 
respondent 

GATES,  J.  This  action  to  determine  ad- 
verse claims  to  three  quarter  sections  of  land 
in  Clark  county  was  begun  in  October,  1919. 
The  defendant  admitted  the  execution  and 
delivery  of  a  warranty  deed  of  the  premises 
by  him  to  plaintilT,  and  admitted  that  plain- 
tiff thereafter  obtained  a  sherifTs  deed  of  the 
premises  under  mortgage  foreclosure,  but  al- 
leged that  the  said  warranty  deed  and  sher- 
UTb  deed  In  reality  constituted  a  mortgage. 
The  trial  court  so  found,  and  adjudged  de- 
fendant to  be  the  owner  of  the  premises,  sub- 


ject to  the  lien  of  plalntUf  therecm  for  moneys 
advanced,  amounting,  with  Interest  to  April 
7,  1920,  the  date  of  the  Judgment  to  the  sum 
of  $15,604.73,  and  the  defendant  was  givoi 
90  days  within  which  to  repay  plaintiff  said 
sum  of  money  with  Interest  Plaintiff  has 
appealed  from  the  Judgmeit  and  order  deny- 
ing new  trial. 

Appellant  concedes  that  the  warranty  deed 
was  taken  as  security,  and  therefore  by  rea- 
son of  tbe  statute  hereinafter  mentioned  it 
was  in  reality  a  mortgage,  but  contends  that 
the  sheriff's  deed  was  not  The  testimony  of- 
fered on  behalf  of  respondent  tended  to  show 
that  respondent  entered  Into  an  agreement 
with  aroellant  a  banker,  in  the  spring  of 
1909  whereby  appellant  agreed  to  take  up 
two  certain  certificates  of  mortgage  foreclo- 
Bore,  and  to  take  up  a  first  mortgage  of  $4,- 
(X)0  «m  the  premises  and  to  secure  respondent 
a  new  loan;  in  consideration  of  which  re- 
spondent conveyed  the  land  as  security.  The 
two  certlflcates  of  mortgage  sale  were  taken 
up  at  that  time,  but  the  first  mortgage  was 
not  taken  up  until  November  1,  1015,  a  time 
near  the  end  of  the  period  of  redemption 
from  foreclosure  sale,  whoi  appellant  se- 
cured an  assignment  of  the  sherifTs  certifi- 
cate, and  on  November  10,  1915,  he  obtained 
a  sheriff's  deed.  Appelfont  admitted  that 
he  had  at  all  times  until  the  latter  part  of 
the  year  1918  Intended  to  reconvey  the 
premises  to  respondent  upon  repayment  to 
him  of  his  investment  with  interest  but  that 
because  respondent  failed  to  apply  the  pro- 
ceeds of  the  1918  crop  upon  tiie  debts  due 
plaintiff  and  plaintiff's  banks,  and  applied 
them  upon  other  debts,  he  (the  appellant) 
changed  his  mind  and  decided  to  retain 
the  premises.  He  did  not,  however,  give  re- 
spondent any  notice  of  such  change  of  mind 
until  the  bringing  of  this  action.  It  is  a  sig- 
nificant fact  that  in  1918-19  there  was  a  de- 
cided advance  in  the  value  of  farm  lands  In 
that  vicinity,  as  well  as  throughout  the  state. 
It  is  also  significant  that  respondent  had  at 
all  times  been  In  possession  of  the  lands  and 
that  appellant  had  not  asked  for  the  payment 
of  rent  nor  had  respondent  paid  any  rent 

Without  going  further  into  the  multitude 
of  details,  we  are  of  the  opinion  that  the  evi- 
dence was  sufficient  to  sustain  the  findings 
of  the  trial  court;  that  no  prejudicial 
error  was  committed  by  the  court  In  the 
reception  of  testimony;  and  that  upon  the 
authority  of  Rev.  Code  1919,  |  1549,  and  of 
Wilson  V.  McWilllams,  16  S.  D.  96,  91  N.  W. 
453,  and  McElroy  v.  Allfree,  181  Iowa,  112, 
108  N.  W.  116, 117  Am.  St  Bep.  412,  the  Judg- 
ment and  order  appealed  from  must  be  af< 
Armed. 

It  will  be  so  ordered. 

SMITH  and  McTOT,  33.,  not  sitting. 
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HEGGE  et  al.  v.  HEGQE  et  ax.    (Na.  4909.) 

(Soprem«  Oonrt  of  Soath  Dakota.     Oct  19, 
1921.) 

1.  Deed*  <S=>I9— May  be  rescinded  for  failure 
of  grantee  to  furnish  agreed  support. 

Under  Rev.  Code  1919,  g  904,  as  to  resde- 
sion  for  failure  of  consideration,  where  father 
and  mother  deeded  land  to  their  son  in  con- 
sideration of  his  Bupporting  them  until  their 
death,  taking  back  a  note  and  mortgage  to  se- 
cure the  performance  of  such  agreement,  they 
were  not  restricted,  on  the  son's  breadt  of  the 
agreement  to  furnish  support,  to  the  remedy 
of  foreclosing  the  mortgage,  but  could  have  the 
conveyance  rescinded  for  failure  of  considera- 
tion. 

2.  Cancellation  of  Instruments  «=>22— Suit  to 
rescind  conveyance  not  barred  by  absence  of 
notice  of  Intention  to  declare  forfeiture. 

Parents'  right  to  eqnitable  relief  by  way 
of  rescission  of  their  conveyance  to  the^  son 
becanse  of  failure  of  consideration,  in  that  he 
failed  to  support  them  as  agreed,  would  not  be 
barred  by  the  fact  that  no  notice  of  intent  to 
declare  a  forfeiture  was  given. 

3.  Cancellation  of  Instruments  «=>37(4)— Offer 
to  restore  nonnegotiabie  not*  not  condition 
of  rescission. 

Parents'  right  to  equitable  relief  by  way 
of  rescission  of  their  conveyance  to  their  son, 
in  that  he  failed  to  support  them  as  agreed, 
would  not  be  defeated  by  failure  to  allege 
that  plaintiffs  still  retained  a  note  given  by 
the  son  as  security  for  his  agreement  to  fur- 
nish support,  and  that  plaintiSs  would  deliver 
same' to  him,  where  there  were  such  notations  on 
toe  note  as  to  the  agreement  that,  if  any  third 
party  had  taken  the  note,  he  had  taken  it  with 
full  notice  of  the  transaction. 

Appeal  fr«n  Circuit  Court,  Minnehaha 
County:  L.  L.  Fleeger,  Judge. 

Action  by  Oluf  "Hegge,  ae  administrator  of 
the  estate  of  Slvert  O.  Hegge,  deceased,  and 
another,  against  Alfred  S.  Hegge  and  wife. 
Prom  an  order  sustaining  a  demurrer  to  the 
complaint,  plaintUfs  appeaL    Reversed. 

Robertson  &  Cloud,  of  Dell  Rapids,  for  ap- 
pdlants. 

Krause  &  Krause,  of  Dell  Baplda,  for  re- 
spondents. 

WHITINO,  J.  This  is  an  appeal  from  an 
order  sustaining  a  demurrer  to  a  complaint 
The  only  ground  of  demurrer  now  relied  iq>- 
on  by  respondents,  and  therefore  the  only 
<me  which  we  feel  called  upon  to  consider. 
Is  that  the  oomplalnt  does  not  state  facts 
goffldent  to  constitute  a  cause  of  action.  De- 
fendant Nettle  Hegge  is  the  wife  of  det&xA- 
ant  Alfred  S.  Hegge. 

The  complaint  confesses  the  following 
facts:  July  8,  1912,  one  Sivert  O.  Hegge  was 
the  owner  of  three  tracts  of  farm  land,  one 


of  whldi  was  ocenpiad  by  himself  and  wife, 
Karen  O.  Hegge,  as  their  homestead.  Hegge 
and  wife  bad  »  family  consisting  of  some 
11  children.  The  father,  being  In  poor  health 
and  desiring  to  make  a  disposition  of  his  prop- 
erty to  his  children  and  his  wife,  and  also 
to  provide  for  the  snroort  and  maintenance 
of  himself  and  wife  during  the  balance  of 
their  lives,  made  a  division  of  his  property. 
To  this  end  he  took  into  consideration  ad- 
vancements which  he  had  made  to  certain  of 
his  children,  and  undertook  to  make  such 
a  divlglon  of  his  property  as,  in  connectioa 
with  such  advancements,  would  give  to  eadi 
one  of  his  said  children  prc^erty  of  the  net 
value  of  $3,000.  To  accomplish  this,  he  and 
his  wife,  on  July  8, 1912,  placed  mor^ages  on 
these  tracts  of  land,  which  mortgages  se- 
cured the  payment  of  a  certain  sum  to  each 
of  eight  of  the  children  and  to  the  mother; 
and  he  and  his  wife,  on  the  Bame  date,  con- 
veyed one  of  the  three  tracts  of  land,  subject 
to  the  mortgage  thereon,  to  each  one  of  the 
other  three  children.  The  three  grantees  ac- 
cepted the  deeds,  and  afterwards  made  the 
payments  secured  by  the  mortgages.  The 
father  and  mother  deeded  the  homestead  to 
the  defendant  Alfred  3.  Hegge  for  the  stated 
conslderatiou,  named  in  said  deed,  of  $11,- 
600.  At  the  same  time,  and  as  part  of  this 
same  transaction,  and  forming  a  part  con- 
sideration for  the  deed  to  this  defendant, 
defendant  entered  into  the  agreement  and 
gave  the  note  and  mortgage  hereinafter  men- 
tioned. 

The  deed  to  defendant  Alfred  S.  Hegge  was 
a  warranty  deed  with  ordinary  covenants, 
and  containing  no  reference  therein  to  the 
agreement  which  formed  a  part  consideration 
therefor.  Making  up  the  consideration  of 
111,500,  named  In  said  deed,  were  notes  and 
mortgage  entered  Into  by  defendant,  where- 
by he  undertook  to  pay  the  sum  of  $4,000 
(being  $1,000  to  each  of  three  sisters  and 
$1,000  to  his  mother),  which  notes,  as  above 
stated,  have  been  paid;  his  $3,000  share  of 
bis  father's  property ;  and  a  $4,500  note  and 
mortgage  which  he  entered  Into  as  security 
for  the  performance  of  his  written  agreement 
to  support  his  parents.  In  this  written  agree- 
ment, he  covenanted  to  care  for  his  parents 
during  their  lifetime,  to  furnish  them  with 
necessary  food  and  clothing,  to  care  for  them 
during  sickness,  to  furnish  them  with  rooms  in 
the  dwelling  house  located  on  the  homestead, 
and  to  make  to  them  certain  cash  payments 
— being  the  Interest  on  the  $4,500  note  above 
referred  to.  The  mortgage  provided  that. 
In  case  of  failure  of  defendant  to  fulfill  the 
agreement  or  pay  the  $4,500,  the  said  mort- 
gage, together  with  the  note  thereby  secured, 
should  become  immediately  due  and  payable, 
and  that — 
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"The  said  mortgace  may,  at  the  option  of  the 
parties  of  the  second  part,  be  immediately 
foreclosed  by  the  sale  of  the  said  premises  as 
therein  provided." 

The  note  for  $4,500  was  due  In  16  years,  and 
bore  Interest  at  2  per  cent,  per  year,  and  was 
conditioned  that  it  should  become  void  on 
the  death  of  both  payees.  The  agreement 
also  provided  that  the  note  and  mortgage 
should  become  null  and  void  upon  the  death 
of  the  father  and  mother,  and  that,  upon 
satisfactory  proof  of  such  deaths,  they  should 
be  discharged  of  >record  by  the  proper  of- 
ficer. As  a  matter  of  fact,  ttie  land  conveyed 
to  this  defendant,  instead  of  being  of  the 
value  of  $11,600,  was  of  the  actual  and  mar- 
ketable value  of  at  least  $20,000,  and  was, 
at  the  time  of  the  commencement  of  this 
action,  of  a  value  greatly  In  excess  of  $20,- 
000.  Q?he  reason  why  this  land  was  treated 
as  of  a  value  so  much  below  Its  real  value 
was  to  give  to  the  defendant  Alfred  S.  Begge 
more  than  an  equal  share  of  the  prox>erty  of 
bis  father,  and  this  solely  because  of  the 
agreement  which  he  was  entering  into  to 
care  for  his  said  fttther  and  mother.  The 
father  died  soon  after  July  8,  1912.  From 
the  time  when  the  agreement  was  entered 
into  and  possession  of  said  land  taken  by  tbe 
defendant,  defendant  failed  and  neglected, 
at  all  times,  to  comply  with  any  of  the  terms 
and  conditions  of  said  note,  mortgage,  and 
agreement.  He  failed  and  neglected  to  main- 
tain and  support  hla  mother  as  he  had  cov- 
enanted to  do  in  said  agreement  He  has, 
at  no  time,  contributed  in  any  manner  or 
form  to  her  support  and  maintenance.  He 
has  failed  to  furnish  necessary  food  and  cloth- 
ing, or  any  clothing  for  her.  He  has  not  at 
any  time  furnished  or  caused  to  be  furnished 
any  medical  care  or  treatment  for  her,  though 
she  has,  at  times,  been  in  need  of  same.  His 
conduct  has  been  such  as  to  render  it  impos- 
sible for  her  to  reside  in  the  dwelling  house 
and  upon  the  premises  mentioned  in  said 
agreement.  He  has  neglected  to  make  the 
payments  provided  for  in  said  agreement 

It  was  alleged  that  because  of  the  above 
ttkcta,  "the  consideration  for  the  execution 
and  delivery  of  said  deed  has  already  failed" ; 
that  the  plaintifrs  (who  are  tbe  administra- 
tor of  the  father's  estate  and  the  mother) 
offer  to  return  or  restore  to  defendant  all 
sums  of  money  paid  by  bim  In  satisfaction 
of  the  $4,000  mortgage,  together  with  interest 
thereon;  that  they  will  allow  the  defendant 
bis  distributive  share  in  the  estate  of  his 
father,  or  such  amount  as  the  court  may 
determine  to  be  fair  and  equitable  as  his 
portion  or  share  in  said  distribution;  that 
they  offer  to  return  or  restore  to  the  defend- 
ant all  sums  that  the  court  may  determine 
to  be  fairly  and  equitably  due  and  owing 
defendant  from  the  plaintiffs  by  reason  of 
tbe  facts  hereinbefore  stated ;  and  tbat  they 
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offer  to  pay  the  aame  to  blm  or  Into  court 
as  soon  as  said  amount  may  be  determined. 

Upon  such  facts,  plaintiffs  prayed  a  Judg- 
ment and  decree  of  the  court  requiring  th« 
reconveyance  of  these  premises  to  tbe  plain- 
tiff Olnf  Hegge,  as  administrator  of  the  es- 
tate of  tbe  father,  and  the  cancellation  and 
rescission  of  the  written  agreement  hereinbe- 
fore referred  to;  tiie  determination  of  tbe 
amount  which  plaintiffs  should  return,  re- 
store, or  pay  to  the  said  defendant  upon 
such  reconveyance;  that  defendant  be  re- 
quired to  render  an  account  oi  tbe  profits 
and  revenues  derived  from  tbe  said  lands 
during  the  time  he  has  been  In  possession  of 
tbe  same;  that  the  amount  of  said  profits 
be  taken  into  account,  and  plaintiffs  or  ei- 
ther of  them  have  Judgment  therefor;  and 
for  such  other  and  further  relief  as  to  tbe 
court  may  EJeem  Just  in  the  premises,  and 
as  shall  be  agreeable  to  equity. 

[1]  No  claim  is  made  that  the  complaint 
is  sufficient  upon  which  to  base  the  fore- 
closure of  the  $4,500  mortgage.  Appellants 
contend  that  tbe  whole  transaction  should 
be  considered  together — the  deed,  the  agree- 
ment, and  the  mortgage,  and  tbat,  when  so 
considered,  the  agreement  should  be  treated 
as  read  Into  the  deed  as  a  condition  subse- 
quent, upon  breach  of  which  they  bad  a  right 
to  treat  the  title  conveyed  by  tbe  deed  as 
forfeited,  and  to  ask  the  court  to  so  adjudge, 
and  to  adjudge  tbe  title  invested  In  the  ad- 
ministrator in  his  representative  capacity. 
Appellants  contend  that  the  agreement  to 
care  for  tbe  grantors  should  be  treated  as 
the  chief  consideration  for  the  conveyance 
of  title,  tbat  sncb  consideration  has  ftdled, 
and  tbat  they  are  entitled  to  a  recissioa  of 
tbe  conveyance.  Respondents  contend  that 
the  parties  elected  to  provide  tbe  remedy 
for  a  breach  of  the  agreement  namely,  fore- 
closure of  the  mortgage;  that,  having  pro- 
vided that  remedy,  the  court  cannot  say  that 
they  intended  the  agreement  to  support  to  be 
a  condition  subsequent;  that,  if  such  agree- 
ment were  to  be  considered  as  a  condition 
subsequent  appellants'  remedy  would  be 
through  a  notice  tbat  he  had  elected  to  de- 
clare tbe  title  forfeited  and  a  demand  of 
possession;  tbat  there  is  no  offer  to  return 
tbe  $4,500  note,  which  note,  so  far  as  tbe 
complaint  shows,  may  have  been  transferred ; 
and  that  without  a  tender  of  such  note,  ap- 
pellant would  not  be  entitled  to  any  equi- 
table relief. 

If  this  transaction  were  other  than  one 
involving  a  contract  between  parents  and 
child  for  tbe  care  of  tbe  parents,  we  should 
be  inclined  to  bold  tbat  the  provision  for 
and  the  giving  of  security  provided  tbe  only 
remedy  for  breach  of  whatsoever  agreement 
may  have  been  a  consideration  for  the  deed. 
But  this  whole  transaction  must  be  con- 
sidered together,  as  though  it  was  all  evl- 
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doiced  t>7  one  writing;  and,  when  so  con- 
sidered, the  agreement  of  the  son  to  care  for 
his  parents  must  be  recognized  as  the  chief 
end  sought  by  the  parents,  and  therefore 
entitled  to  chief  consideration  by  the  courts. 
In  the  case  of  Glocke  t.  Olocke,  113  Wis. 
303,  89  N.  W.  118,  67  L.  R.  A.  458,  a  case 
where,  as  in  this  one,  a  note  and  mortgage 
had  been  given  to  secure  the  agreonent  for 
care  and  support,  the  court,  after  a  care- 
ful review  and  analysis  of  its  former  deci- 
sions, made  a  declaration  that  fully  meets 
with  oiu:  aiM)roval: 

"If  any  of  the  situations  where  equity,  by 
construction,  so  called,  may  arbitrarily,  if  nec- 
essary, turn  a  transaction  into  something  en- 
tirely different  from  what  the  parties  thereto 
expressed  in  their  writings  in  order  to  do 
justice,  can  be  supported  on  principle,  the  one 
under  consideration  can.  If  courts  of  equity 
did  not  possess  power  to  do  that,  they  would 
be  shorn  of  much  of  their  efficiency  to  protect 
the  weak,  to  prevent  the  realization  of  con- 
templated frauds,  of  unconscionable  bargains, 
and,  generally,  of  administering  justice  be- 
tween man  and  man.  Probably  no  situation  can 
be  named  where  the  exercise  of  that  impor- 
tant power  is  more  needed  than  just  such  as 
the  one  before  us — one  where  a  confiding  parent, 
in  his  old  age,  trusting  largely  to  the  affec- 
tionate regard  of  his  son,  conveys  to  the 
latter  all  bis  property  to  secure  support  and 
personal  care  for  the  balance  of  his  days,  and 
the  consideration,  by  the  wrongful  conduct  of 
his  son,  so  far  fails  that  there  is  no  efficient 
remedy  that  can  be  applied  to  right  the  wrong 
other  than  to  restore  the  parent  to  the  owner- 
ship uid  possession  of  his  property." 

In  Bruer  v.  Bruer,  109  Minn.  260,  123  N. 
W.  813,  28  I*  R.  A.  (N.  S.)  608,  the  court  well 
said: 

"Contracts  and  agreements  of  the  kind  are 
quite  familiar  to  the  courts.  They  are,  as  a 
rule,  made  by  people  well  along  in  years  with  a 
child  or  other  relative,  and  are  intended  to  se- 
cure to  the  old  people  proper  and  suitable  sup- 
port and  maintenance  during  their  declining 
years,  at  the  same  time  relieving  them  of  the 
care  and  responsibility  incident  to  the  man- 
agement of  their  affairs.  They  part  with  their 
property  in  the  expectation  and  belief  that 
their  future  necessities  and  comforts  are  fully 
provided  for,  and  in  an  abiding  faith  that  natu- 
ral affection  and  filial  duty  will  prompt  and 
secure  a  faithful  discharge  of  the  obligations 
assumed  by  the  child  to  whom  they  convey. 
There  Is  in  such  transactions  an  element  of 
confidence  reposed  by  the  old  people  in  their 
grantee,  sacred  in  its  nature,  a  breach  of 
which,  and  retention  of  the  benefits,  no  court 
should  tolerate  by  a  refinement  upon  technical 
rules  and  principles  of  law.  By  the  modem 
trend  of  authority  these  transactions  are  placed 
in  a  class  by  themselves,  and  enforced  without 
reference  to  the  form  or  phraseology  of  the 
writing  by  which  they  are  expressed,  or 
whether  by  the  strict  letter  of  the  law  a  for- 
feiture of  the  estate  is  expressly  provided  for." 

The  Wisconsin  court  held  that  a  convey- 
ance made  under  the  circumstances  herein 


presented  should  be  deemed  na  made  and  in- 
tended to  be  made  upon  a  condition  subse- 
quent, and  it  said: 

"In  snch  a  case  the  court  does  not  lend  its 
jurisdiction  to  effect  a  forfeitnre.  The  rule 
in  that  regard  is  not  violated.  The  forfeiture, 
or  rescission,  as  it  is  sometimes  called,  is  ef- 
fected by  the  acts  of  the  grantor,  by  his  re- 
entry, or  its  equivalent,  for  condition  broken. 
Equity  lends  its  aid  to  qniet  the  title,  as  said 
in  Koutson  v.  Bostrak,  supra.  It  lends  its  aid 
to  'set  aside  the  conveyances.'  Equity  deals 
with  the  situation  the  same  as  with  any  other 
where  a  reversion  of  title  has  taken  place  by 
re-entry,  or  its  equivalent,  for  condition  brok- 
en. It  establishes  the  title  to  the  property  in 
accordance  with  the  facts  and  clears  away  all 
apparently  interfering  writings  and  records,  giv- 
ing such  other  relief  as  may  be  necessary  to 
fully  accomplish  that  end." 

[1]  We  do  not  feel  called  upon  to  deter- 
mine whether,  under  tacts  such  aa  are  pre- 
sented here  and  were  presented  in  the  Wis- 
consin case,  a  court  of  equity  might  properly 
hold  the  agreement  for  care  and  support  to 
be  a  condition  subsequent  to  the  conveyance 
of  title,  and  that  its  breach  entitled  the  gran- 
tee to  a  decree  forfeiting  such  title  and  re- 
investing same  in  the  grantor,  or.  In  tikis 
case,  la  his  representative.  One  tiling,  how- 
ever, is  dear — the  fact  that  no  notice  of  in- 
tent to  declare  a  forfeiture  was  given  would 
not  bar  equitable  relief.  If  this  were  an 
action  at  law  based  upcm  a  claim  of  forfei- 
ture theretofore  efFected,  proof  of  snch  a  no- 
tice might  be  essential  in  order  to  establish 
the  fact  that  forfeiture  had  been  effected. 
The  equitable  action  wonld  be  brought  up<» 
the  theory  that  facts  existed  warranting  the 
forfeiture  and  asking  the  court  to  declare 
that  forfeiture  had  been  accomplished  by  the 
bringing  of  the  action. 

The  Bfinnesota  conrt  ruled  that.  In  view 
of  prior  decisions  of  such  court,  it  could  not 
hold  that  the  agreement  CMistltuted  a  con- 
dition subsequent;  but  it  did  say  that  "the 
court  may  grant  such  relief  aa  the  facts  will 
in  equity  and  good  conscience  Justifjr";  and 
we  say  of  the  complaint  before  ns,  as  the 
Minnesota  court  said  of  the  complaint  be- 
fore it: 

"For  this  relief  the  complaint  is  sufficient, 
and  contains  all  necessary  and  essential  al- 
legations." 

Our  statute  (section  904,  R.  O.  1919)  pro- 
vides that  a  ccmtract  may  be  rescinded  by  a 
party  thereto: 

"If  through  the  fault  of  the  party  as  to  whom 
he  rescinds,  the  consideration  for  his  obligation 
fails,  in  whole  or  in  part" 

The  failure  of  respondents  to  furnish  tlie 
care  and  support  constitutes  a  failure  of  the 
consideration  for  the  deed.  ShepardscMi  y. 
Stevens,  77  Mich.  256,  43  N.  W.  919.    Cei* 
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talnly  where,  as  in  this  case,  the  remedy  by 
enforcement  of  the  note  and  mortgage  «rould, 
instead  of  ending  In  the  vesting  of  title  to 
this  land  in  the  moth«r,  undoubtedly  open 
up  to  resxMndents  the  yery  avenue  of  escape 
for  which  they  have  been  hoping — the  re- 
lease of  their  agreement  by  the  payment  of 
money — ^It  would  be  IneQultable  to  deny  a 
resci^on  of  the  deed. 

[3]  We  cannot  agree  with  respondents'  con* 
tention  that  the  failure  to  allege  that  the 
mother  still  retains  the  note  and  would,  de- 
liver the  same  to  respondents  is  sufficient  to 
bar  appellants'  right  to  equitable  relief.  The 
note  contains  the  provision,  "Subject  to  con- 
tract and  agreement  of  even  date  herewith," 
and  has  attached  thereto  the  memorandum 
that— 

"ThU  note  and  mortgage  securing  same 
■hall  become  nnU  and  void  at  the  death  of  said 
Strert  O.  Hegge  and  Karen  O.  Hegge." 

If  any  third  party  has  taken  this  paper, 
he  has  taken  the  same  with  full  notice  of 
this  whole  transaction,  and  can  have  no 
rights  that  need  be  considered  in  this  action. 

The  facts  pleaded  entitle  appellants  to  i^ 
Uef  in  a  court  of  equity ;  therefore  the  order 
appealed  from  Is  reversed. 

SMITH  and  McGOT,  33„  not  sitting. 


BOOKE  &  OLSON  v.  PAYNE,  A|ant 

(Supreme  Court  of  North  Dakota.    Oct.  6, 

1021.    Bebearing  Denied  Oct.  29, 

1921.) 

(ByttaJnu  ly  the  Court.) 

1.  Carriers  <S=»208^WheD  furnlshlna  facmtles 
aid  utilities  for  reception  of  cattle  carrier 
must  have  same  suitable  and  reasonably  safe. 

It  is  the  duty  of  a  carrier,  as  an  incident  to 
its  basinesa  of  tranBporting  live  stock,  when  it 
tender  facilities  and  utilities  for  the  reception 
of  cattle  preparatory  to  Bhipment,  to  furnish 
the  same  in  a  suitable  and  reasonably  safe  con- 
dition. 

2.  Carriers  ®=>230(2)— Carrier's  breach  of  du- 
ty and  contributory  negligence  as  to  stock 
lost  In  wandering  Into  a  reservoir  before  ship- 
ment held  for  the  Jury. 

Where  a  carrier  maintains  stockyards  and 
also  a  plot  of  ground  upon  which  cattle  are 
customarily  held  preparatory  to  shipment  and 
where  prospective  shippers  are  directed  by  the 
earlier  to  feed,  water,  and  hold  their  cattle 
upon  such  plot  of  ground  preparatory  to  and 
while  waiting  shipment  by  reason  of  occupancy 
of  the  stockyards,  and  where,  while  there,  60 
head  of  cattle  wander  through  unprotected 
openings  in  spoil  banks  of  an  artificial  reser- 
voir there  maintained  by  the  carrier,  and  off 
steep  banks  into  an  open  space  of  tbin  ice  and 


deeper  water,  occasioning  the  loss  of  44  head, 
it  Is  held  that  the  carrier's  breach  of  duty  and 
the  shippers'  contributory  negligence  were  ques- 
tions of  fact  for  the  Jury. 

Appeal  from  District  Court,  Stark  County; 
Crawford,  Judge. 

Action  by  Booke  and  Olson,  copartners, 
against  John  Barton  Payne,  as  Agent  of  the 
President  of  the  United  States,  in  charge  of 
railroads.  From  an  order  granting  Jud^nnent 
notwithstanding  the  verdict,  the  plaintifTs  ap- 
peal. Reversed,  and  Judgment  ordered  upon 
the  verdict. 

Simpson  &  MackofF,  of  Dickinson,  and  S. 
Pomerance,  of  St  Paul,  Minn.,  for  appellants. 

Young,  Conmy  &  Young,  of  Fargo,  for  ap- 
pellee. 

BRONSON,  J.  Statement.— TtAa  Is  an  ac- 
tion against  a  common  carrier  to  recover 
damages  for  negligence  resulting  In  the  loss 
of  some  44  head  of  live  stock.  Upon  trial,  the 
Jury  returned  a  verdict  in  favor  of  the  plain- 
tiffs for  $2,640.  Thereafter  the  trial  court, 
upon  motion  made,  ordered  Judgment  not- 
withstanding the  verdict  for  the  defendant. 
From  the  Judgment  entered  accordingly,  and 
from  the  orders  made  therefor,  the  plaintiffs 
have  appealed.  The  record  discloses  evidence 
as  follows: 

In  November,  1919,  the  plaintiffs,  as  copart- 
ners, were  engaged  in  the  cattle  business  and 
were  operating  a  ranch  some  25  miles  south 
of  BelQeld.  On  November  i5, 1919,  they  made 
written  order  for  six  cars  to  the  defendant 
carrier,  then  under  federal  control,  fo.r  the 
shipment  of  cattle. from  Belfleld,  N.  D.,  to 
Steele,  N.  D.,  to  be  furnished  on  November 
25,  1919.  On  that  day  they  called,  over  the 
telephone,  the  agent  of  the  carrier  at  Belfleld. 
They  were  advised  that  the  cars  were  there. 
They  told  the  agent  that  they  would  be  there 
upon  the  28th.  The  agent  responded  that  this 
would  be  all  right  On  November  26,  1919, 
the  plaintiffs,  with  two  assistants,  left  the 
ranch  with  some  260  cattle.  During  the  first 
two  days  they  approached  within  2%  miles  of 
Belfleld.  On  the  morning  of  the  third  day,  be- 
tween 9  and  10  (November  28th),  they  arrived 
at  Belfleld.  The  railway  facilities  at  Belfleld 
for  receiving  and  loading  cattle  consisted  of 
stock  pens  and  chutes  along  the  right  of  way 
adjacent  to  the  track.  There  was  one  large 
pen,  having  a  capacity  of  about  100  head,  for 
mixed  cattle,  and  smaller  pens.  In  the  whole 
stockyards  there  could  be  placed  and  fed 
therein  properly  between  150  and  200  head  of 
cattle.  In  order  to  drive  into  the  smaller 
pens.  It  was  necessary  to  drive  through  the 
large  pen.  Connected  with  these  pens  are  two 
loading  chutes.  On  the  morning  when  the 
plaintiffs  arrived  there  were  56  head  of 
horses  In  the  main  pen  of  this  stockyard. 
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They  had  been  placed  there  by  the  owner,  one 
MuIIaney,  about  8  a.  m.  of  that  day,  and  re- 
mained there  throughout  the  day,  excepting 
about  10  head,  cut  ont  In  the  afternoon. 
South  of  these  stockyards  and  of  the  right  of 
way  the  defendant  carrier  owned  a  consider- 
able strip  of  land  adjacent  to  the  right  of 
way,  extending  eastward  some  1,000  feet  to 
the  townsite.  Upon  this  strip  and  partly  up- 
on the  right  of  way,  eastward  of  these  stock- 
yards some  700  feet.  It  had  constructed,  and 
for  several  years  had  maintained,  a  reservoir 
for  purposes  of  securing  water  for  locomo- 
tives, etc  This  reservoir  was  648  feet  long, 
180  feet  wide,  and  about  16  feet  deep.  It  ex- 
tends north  and  south ;  the  north  end  being 
some  100  feet  from  the  main  railway  track. 
The  dirt  excavated  was  thrown  upon  the  sides 
about,  forming  so-termed  "spoil  banks"  14  to 
15  feet  high.  At  the  southern  end  there  were 
two  openings  between  these  "spoil  banks,"  one 
where  an  inlet  of  a  natural  creek  exists,  and 
the  other  at  the  southwesterly  comer.  At 
the  north  end  there  are  likewise  two  open- 
ings, one  for  an  outlet  or  overflow  into  this 
natural  creek,  some  20  feet  In  width,  the 
other  a  smaller  opening  on  the  north  side. 

These  opienings  at  the  north  end  are  upon 
the  railway  right  of  way.  The  "spoil  banks" 
set  ba<^  so  that  there  are  about  5  feet  of 
natural  ground  between  them  and  the  banks 
of  the  reservoir.  The  banks  are  constructed 
upon  a  1  to  1  slope.  The  land  about  this  res- 
ervoir Is  open  ground.  It  was  the  custom 
for  people  who  had  live  stock  for  shipment, 
awaiting  shipment,  to  graze  and  hold  them 
on  the  particular  railway  lands  southeast  of 
the  reservoir.  Likewise  the  agent  of  the 
carrier  admitted,  although  otherwise  testify- 
ing, that  It  was  customary  to  put  cattle 
brought  in  for  shipment  in  the  stockyards. 
When  the  plaintiffs  came  with  their  cattle 
near  the  stockyards  they  discovered  the 
horses  therein.  The  day  was  cold,  about  15 
degrees  below,  with  a  cold  breeze  from  the 
northwest.  It  bad  been  cold  for  several  days. 
'There  was  not  room  for  all  of  their  cattle 
in  the  yards.  One  of  the  plalntltCa  saw  the 
agent.  He  advised  them  that  the  cattle  were 
there,  that  they  wanted  to  ship  out,  and  that 
there  were  horses  in  the  corraL  Thus  he  tes- 
tifled: 

"Well  he  [the  agent]  says  to  keep  them  over 
there  handy  and  just  pointed  out.  He  says  to 
keep  them  bandy;  that  he  thought  along  about 
12  or  1  o'clock  there  would  be  an  engine  along 
to  load  ns."  "I  wanted  to  know  where  to  go. 
It  was  a  cold  day.  If  I  could  have  got  them 
in  the  corral  there  would  be  some  shelter,  that 
shed  on  the  west  away  from  the  wind;  and  he 
said  to  keep  them  over  handy,  so  I  took  them 
right  on  the  south  just  about  where  he  direct- 
ed me;  on  the  southeast  corner  of  the  reser- 
voir,  there  are  some  high  dirt  piles."  "Just 
about  where  be  pointed  to  keep  them  handy." 

Then  he  testified  that  he  took  the  sto<^ 
over  to  the  place  where  be  was  directed;  that 


the  agent  told  him  to  take  the  cattle  over  on 
the  east  side  of  the  reservoir  where  that  little 
creek  was  and  Water  tfaem;  that  be  could  get 
water  there  and  also  there  was  a  little  shelter 
from  the  dirt  piles;  that  then  they  proceeded 
to  purchase  hay,  to  dump  it  on  the  ground 
against  the  reservoir,  and  to  feed  It  to  the 
cattle;  that  they  found  water  In  this  creek 
against  the  reservoir.  They  cut  holes  In  the 
ice  in  several  places  so  that  the  cattle  could 
eat,  walk  down,  and  drink  also.  The  ice  on 
this  creek  was  about  one  foot  ttaidc  The 
water  in  this  creek  In  some  places  was  two 
or  three  feet  deep.  They  saw  the  opentnga  in 
the  "spoil  banks"  in  the  southeast  and  south- 
west comers  because  they  went  that  way  and 
were  right  near.  There  were  four  of  them 
In  charge  of  the  stock  until  about  the  dinner 
hour.  Then  three  of  them,  leaving  one  La 
Due,  a  boy  16  or  17  years  old.  In  charge,  pro- 
ceeded on  horseback  to  town  for  dinner.  The 
cattle  were  about  four  blocks  west  of  Main 
street,  about  30  or  40  rods  from  the  main 
part  of  town,  as  one  of  the  plaintiffs  testified. 
They  were  gone  about  20  minutes  or  so.  On 
their  way  back  from  dinner  they  met  La  Dae, 
proceeding  on  foot  for  his  dinner.  One  of 
them  hollered  that  something  was  wrong  with 
the  cattle;  they  went  to  the  north  end  of 
the  reservoir  and  discovered  that  some  60 
head  of  cattle  had  gone  through  the  opening 
there,  and  were  In  the  water  at  the  north  end 
from  the  bank  for  a  distance  of  SO  feet  or  so. 
Two  boys,  witnesses  for  the  defendant,  testi- 
fied that  the  cattle  went  through  the  opening 
between  the  "spoil  banks"  at  the  northeast 
comer,  the  overflow  outlet  Help  was  sum- 
moned, and  after  some  three  hours  ^ort  tho 
cattle  were  extricated  from  the  water.  Six 
were  then  dead ;  others  died  during  the  day. 
The  cattle  remaining  were  shipped  to  Steele 
on  the  following  day.  More  of  the  Innndated 
cattle  perished,  although  given  good  care.  In 
all,  44  were  lost.  These  openings  at  the 
north  end  of  the  reservoir  were  not  protected 
by  any  fence  or  barriers.  They  were  situated 
upon  the  railway  right  of  way.  Prior  to  the 
loss  of  the  cattle  the  plaintiffs  did  not  know 
of  these  openings.  Then  (November  28, 1919), 
the  reservoir  was  well  covered  with  thick  Ice, 
excepting  at  this  place  where  the  cattle  got 
in  the  water.  There,  as  one  witness  testified, 
he  never  saw  the  water  frozen  over  complete- 
ly. He  had  lived  about  300  feet  from  the 
reservoir  for  three  or  four  years,  and  had 
helped  pull  these  cattle.  Another  witness  who 
assisted  in  taking  out  the  cattle  testified  that 
the  water  in  the  reservoir  freezes  to  the  ordi- 
nary depth  of  water  In  creeks  and  open  wa- 
tering places  in  that  locality,  excepting  that 
the  northeast  comer  does  not  freeze  as  hard; 
that  there  was  a  thin  scum  of  Ice  over  that 
particular  portion;  that  he  thinks  perhaps 
they  tapped  a  q[>ring  (in  constructing  the  res- 
ervoir) that  came  from  the  little  stream 
there.    He  waa  familiar  with  the  grooad  be- 
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fore  the  conatrnctlon  of  the  reservoir,  and  he 
remembers  a  large  spring  formerly  to  the 
north  of  the  reservoir.  The  plaintlfTs  testified 
that  there  was  not  much  Ice  where  the  cattle 
fell  in  the  water,  and  that  it  was  not  possible 
for  them  to  crawl  ont  of  snch  place. 

The  plaintlfTs,  in  their  pleadings  and  con- 
tentions upon  the  record,  have  predicated  neg- 
ligence of  the  carrier  through  its  failure  to 
have  proper  room  and  place  for  receiving  and 
loading  the  stock,  in  directing  and  permitting 
the  stock  to  be  held  in  the  vicinity  of  the  res- 
ervoir, and  In  failing  to  properly  safeguard 
the  reservoir  and  the  place  where  the  cattle 
were  held. 

Decirion. — The  evidence  in  the  record  fa- 
vorable to  the  plaintiffs  has  been  so  stated  for 
the  reasMi  that  the  issues  of  fact  Involved 
have  been  determined  by  the  verdict  of  the 
jut7  adversely  to  the  testimony  favorable  to 
the  carrier.  First  State  Bank  v.  Kelly,  30 
N.  D.  84,  98,  152  N.  W,  125,  Ann.  Cas.  1917D, 
1044 ;  Dubs  v.  Nor.  Pac,  171  N.  W.  888 ;  Jack- 
son V.  Grand  Forks,  24  N.  D.  ftlT,  140  N.  W. 
718,  46  L.  B.  A,  (N.  S.)  75. 

[i]  The  general  rule  undoubtedly  Is  that 
it  is^  the  duty  of  the  carrier,  as  an  incident  to 
the  business  of  transporting  cattle,  to  furnish 
suitable  stockyards  for  receiving  and  deliver- 
ing such  cattle  both  at  the  point  of  shipment 
and  of  destination.  10  0,  J.  78,  and  cases 
cited;  Hutchinson  on  Curlers  (3d  Ed.)  i 
610.  As  Justice  Harlan  stated  In  Covington 
Stockyard  Co.  v.  Keith,  138  U.  S.  128,  11 
Sup.  Ct  461,  35  L.  Ed.  73: 

"When  animals  are  offered  to  a  carrier  of 
live  stock  to  be  transported  it  is  its  dnty  to 
receive  them;  and  that  duty  cannot  be  efficient- 
ly discharged,  at  least  in  a  town  or  city,  with- 
out the  aid  of  yards  in  which  the  stock  offered 
for  shipment  can  be  received  and  handled  with 
safety  and  without  inconvenience  to  the  public 
while  being  loaded  upon  the  cars  in  which  they 
are  to  be  transported."  "In  other  words,  the 
duty  to  receive,  transport  and  deliver  live  stock 
will  not  be  folly  discharged,  unless  the  carrier 
makes  such  provision,  at  the  place  of  loading, 
as  will  enable  it  to  properly  receive  and  load 
the  stock,  and  such  provision,  at  the  place  of 
unloading,  as  will  enable  it  to  properly  deliver 
the  stock  to  the  consignee." 

In  Zakrzewski  v.  G.  N.  By.,  125  Minn.  125, 
145  N.  W.  801,  802,  it  is  stated: 

"There  ought  to  be  no  doubt  upon  the  prop- 
osition that,  at  those  shipping  points  of  a  com- 
mon carrier  where  stock  pens  or  yards  are 
reasonably  necessary,  the  duty  rests  upon  the 
carrier  to  furnish  the  same  in  such  conditioa 
and  with  such  facilities  for  handling  and  car- 
ing for  stock  that  the  shipper  can,  with  a  rea- 
sonable degree  of  safety  and  convenience,  as- 
semble and  attend  to  the  wants  of  the  animals 
so  that  when  loaded  they  are  in  a  fit  condition 
to  stand  the  hardships  of  the  journey." 

See  Id.,  131  Minn.  175, 154  N.  W.  966;  St. 
Louis  &  San  Francisco  Ry.  v.  Beets,  75  Kan. 
295,  89  Pac.  683,  10  L,  B.  A.  (N.  8.)  671;  Ft. 


Worth  A  O.  R.  Ry.  t.  Oalton,  45  Tex.  Civ. 
App.  67,  100  S.  W.  166. 

[2]  This  duty  attaches  although  the  c«mtrol 
and  management  of  the  stock  remain  entirely 
with  the  shipper  until  loading  begins.  Zak- 
rsewski  v.  G.  N.  Ry.,  supra. 

Upon  this  record  the  questions  presented 
are  (1)  whether,  as  a  matter  of  law,  the  car- 
rier was  free  from  negligence  in  the  per- 
formance of  this  duty  stated,  and  (2)  whether, 
as  a  matter  of  law,  the  plaintiffs  were  guilty 
of  contributory  negligence. 

The  carrier  contends  that  the  carrier  did 
not  invite  the  plaintiffs  to  turn  their  cattle 
loose  without  a  herder  or  to  use  the  reservoir 
to  water  their  cattie;  that  in  permitting  the 
catUe  to  get  in  the  reservoir  and  using  a  por- 
tion of  the  carrier's  premises  where  they  were 
not  invited  the  plaintiffs  were  trespassers  or 
at  best  mere  licensees.  It  further  maintains 
that  there  is  no  proof  that  the  carrier  invited 
or  directed  the  plaintiffs  to  use  this  particular 
spot  adjoining  the  reservoir  for  holding  the 
stock,  and  that  tlie  failure  to  fence  the  reser^ 
voir  was  not  negligence. 

Does  the  record  sustain  the  contentions  of 
the  carrier,  as  a  matter  of  law?  The  answer 
must  be  considered  in  connection  with  the 
dnty  of  the  carrier  In  the  receiving  of  cattie 
for  shipment  The  carrier  has  neither  con- 
sidered nor  discussed  this  dnty.  The  negli- 
gence of  the  carrier  does  not  turn  upon  the 
question  whether  the  plaintiffs  were  licensees 
or  invitees,  as  such,  but  rather  upon  the  ques- 
tion whether  the  facilities  and  utilities  ten- 
dered to  the  plaintiffs  for  the  reception  of  the 
cattie  preparatory  to,  and  while  awaiting, 
shipment,  were  furnished  pursuant  to  its 
duty. 

It  Is  undisputed  that  the  carrier  did  recog- 
nize the  necessity  of  maintaining  facilities 
and  utilities  at  Belfleld  for  the  receiving  of 
cattle  prior  to  and  while  waiting  shipment 
It  is  admitted  that  the  carrier  did  maintain 
there  stockyards  for  such  purpose.  It  is  fur- 
ther undisputed  that  cattle  were  customarily 
held  upon  this  plot  of  ground  where  the  res- 
ervoir is  situated  preparatory  to,  and  while 
waiting,  shipment.  There  is  evidence  in  the 
record  that  on  November  28,  1919,  the  stock- 
yards were  not  available  for  the  use  of  the 
plaintiffs.  There  is  further  direct  evidence 
that  the  agent  of  the  carrier  directed  the 
plaintiffs  to  hold,  feed,  and  water  their  cat- 
tle near  the  reservoir  both  for  purposes  of 
shelter  and  for  water,  all  preparatory  to  and 
while  waiting  shipment 

The  reservoir  was  an  artificial  creation. 
The  water  therein  was  deep;  the  banks  were 
steep,  almost  precipitous.  The  "spoil  banks," 
serving  as  a  protection  and  barrier,  also  per- 
haps were  a  snare  by  reason  of  the  unguard- 
ed and  nonwaruing  openings  through  them. 
The  water  at  a  certain  place  in  the  north  end 
remained  unfrozen,  or  with  a  thin  coating  of 
ice,  in  cold  weather,  and  so  existed  when  the 
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cattle  were  drowned.  There  is  evidence,  al- 
though disputed,  to  that  effect.  If  this  rea- 
errolr  were  within  the  conflnea  of  the  stock- 
yards proper  with  no  further  protection  than 
existed  uiwn  the  adjacent  ground  of  the  car- 
rier, it  surely  might  not  be  said,  as  a  matter 
of  law,  that  the  carrier  had  fulfilled  Its  en- 
tire duty  In  providing  for  the  receiving  of 
cattle.  If  they  should  be  drowned  or  be  killed, 
as  they  were  in  this  case.  The  question  of  the 
breach  of  this  duty  by  the  carrier  must  be 
similarly  considered,  although  such  reservoir 
was  situated  without  the  stockyards  proper, 
If  the  facts  warrant  consideration  by  the  jury 
of  this  duty.  If  the  plaintiffs  were  directed 
and  permitted  by  the  carrier  to  take,  hold, 
feed,  and  water  these  cattle  near  the  reser- 
voir, where  they  were  by  reason  of  the  yards 
then  being  occupied  and  inaufflcient  to  contain 
plaintiffs'  proposed  shipment,  li  the  reservoir, 
by  reason  of  its  proximity,  the  unguarded 
openings,  and  the  open  place  in  its  water  sur- 
face, was  a  dangerous  utility  to  be  so  main- 
tained at  such  place  where  such  cattle  were 
received  and  held  for  shipment,  then,  through 
loss  resulting  by  reason  thereof,  a  Jury  might 
find  a  breach  of  this  duty  of  the  carrier.  Up- 
on this  record  we  are  of  the  opinion  that  suf- 
ficient facts  were  presented  to  make  this 
breach  of  duty  a  question  of  fact  for  the  Jury, 
and  that  the  verdict  of  the  Jury  determining 
the  negligence  of  the  carrier  in  that  regard 
should  not  be  disturbed.  See  Ij.  R.  A.  10180, 
640 ;  Heckman  v.  Slvenson,  7  N.  D.  173,  182, 
73  N.  W.  427. 

The  carrier  contends  that  the  record  dis- 
closes contributory  negligence  on  the  part  of 
the  plaintiffs;  that  the  cattle  were  simply 
permitted  to  wander  wild  as  they  willed.  In 
this  connection  a  close  question  Is  presented, 
as  a  matter  of  law.  The  evidence  Is  far  from 
satisfactory  in  explaining  how  the  cattle  hap- 
pened to  get  In  the  reservoir,  whether  during 
the  presence  of  the  herder  or  his  temporary 
absence.  There  Is  evidence,  however,  that  the 
plaintiffs  did  not  know  about  these  open  and 
unguarded  openings  between  the  "spoil  banks" 
In  the  north  end;  that  they  knew  nothing 
about  the  open  place  in  the  water  where  the 
cattle  were  drowned.  The  plaintiffs  were  di- 
rected and  permitted  to  hold,  feed,  and  water 
their  cattle  near  these  openings.  The  open- 
ings, unguarded  and  not  protected,  were  dan- 
gerous for  cattle  by  reason  of  the  open  water 
place  within  the  reservoir.  If  the  ice  upon 
the  reservoir  had  been  uniformly  thick,  like 
upon  the  cre^  without,  a  foot  in  tblclcness, 
and  If  there  bad  been  no  open  nor  dangerous 
water  hole  within,  little  danger  would  have 
existed  it  the  cattle  should  wander  through 
such  openings  and  upon  the  reservoir. 

The  unguarded  openings  and  the  open  wa- 
ter space,  concerning  both  of  which  the  plain- 
tiffs neither  were  Informed  nor  knew,  con- 
stituted the  menace  of  danger  and  of  injury.  I 


Seasonable  men  might  draw  different  conclu- 
sions from  the  evidence!  as  to  whether  the 
plaintiffs  would  have  known  or  Investigated 
concerning  the  reservoir  or  should  have  more 
closely  attended  the  cattle.  Ck)ntributory  neg- 
ligence may  not  be  charged  to  the  plaintiffs 
because  they  accepted  the  facilities  offered  by 
the  carrier.  Lackland  v.  Ry.  Co.,  101  lyio. 
App.  420,  74  S.  W.  606.  The  question  of  con- 
tributory negligence  therefore  was  primarily 
one  for  the  consideration  of  the  jury,  and  its 
findings  should  not  be  disturbed.  Jackson  v. 
Grand  Forks,  24  N.  D.  601,  617,  140  N.  W. 
718,  45  L.  B.  A.  (N.  S.)  75;  Haugo  v.  G.  N. 
Ry.,  27  N.  0.  268,  273,  145  N.  W.  1053;  Over- 
peck  V.  Rapid  Caty,  14  S.  D.  607,  85  N.  W. 
990,  992. 

The  order  is  reversed,  and  Judgment  or- 
dered upon  the  verdict,  with  costs. 

ROBINSON,  C  J.,  and  OHRISTIANSON, 
BIRDZBLL,  and  GRACB,  JJ.,  concur. 


WORLITZ  V.  MILLEa 

(Supreme  Court  of  North  Dakota.     Sept  26, 
1921.    Rehearing  Denied  Oct.  29,  1821.) 

(SyUabuthv  the  Vourt.) 

1.  Appeal  and  error  «=>I058(3)— Exoluslon  of 
testimony  as  to  plaintiffs  chastity  held  not 
error,  where  witness  did  not  know  meaning  of 
word  and  other  testimony  was  Introduoed. 

Certain  rulinrs  on  the  admission  of  evidence 
examined,  and  for  reasons  stated  in  the  opin- 
ion held  to  be  nonprejudicial. 

2.  Appeal  and  error  ^sslOSI  (6)— Erroneous  in- 
•truotlon  ordinarily  presumed  prejudicial. 

While  the  giving  of  an  erroneons  instruction 
ordinarily  raises  a  presumption  of  prejudice, 
yet  a  case  will  not  be  reversed  by  reason  there- 
of, where  it  is  clear  from  the  record  that  the 
complaining  party  could  not  have  been  preju- 
diced thereby. 

3.  Appeal  and  error  ^s>l064(l)-~Erroneous  in- 
•truction  does  not  require  reversal  where 
tliere  could  be  no  prejudioo. 

Certain  instructions  given  in  this  case  ex- 
amined and  for  reasons  stated  in  the  opinion 
held  to  be  nonprejudicial. 

Bobinaon,  J.,  dissenting. 

Appeal  from  District  Court,  Kidder 
County;    Coffey,  Judge. 

Action  by  Mary  Worlitz  against  Max  Mil- 
ler. Judgment  for  plaintiff,  and  the  defend- 
ant appeals.    AflSrmed. 

Geo.  Mnsson,  of  Steele,  and  B.  T.  Burke, 
of  Bismarck,  for  appellant 

Cameron  &  Wattam,  of  Bismarck,  and 
Ame  Vinje,  of  Steele,  for  respondent 
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CHRISTIANSON,  J.  This  Is  an  action  for 
indecent  assault  The  plaintiff  recovered  a 
verdict  of  $700,  and  defendant  has  appealed 
from  the  Judgment  entered  npon  the  verdict. 
The  defendant  is  the  owner  of  a  store  tn  the 
village  of  Tattle  in  Kidder  county  in  this 
state.  a%e  plaintiff  is  a  married  woman, 
living  with  her  husband  and  two  children  in 
said  village  of  Tattle.  Her  husband  is  a 
laborer.  In  the  fall  of  1920  the  plaintiff  and 
her  husband  rented  from  the  defendant  a 
small  building  whldi  adjoins  his  general 
store,  for  the  purpose  of  operating  a  cream 
station  therein,  and  the  plaintiff  thereupon 
engaged  in  the  business  of  buying  cream  In 
that  place.  The  only  method  of  closing  or 
locking  the  cream  station  at  night  was  by 
locking  the  door  leading  to  the  street  from 
the  inside  and  passing  out  through  a  door 
leading  into  the  store.  The  complaint  alleges, 
and  the  plaintiff  testified,  that  on  the  even- 
ing of  August  25,  1920,  after  turning  out  the 
electric  lights  in  her  place  of  business  and 
on  attempting  to  pass  out  through  the  door 
leading  into  the  store  as  usual,  the  plaintiff 
was  confronted  by  the  defendant  who  had 
placed  himself  in  the  door  and  who  solicit- 
ed her  to  have  seznal  intercourse  with  him; 
that  upon  her  refusal  to  accede  to  his  de- 
mands be  seized  her  violently  and  forcibly 
by  the  arms,  leaving  black  and  blue  marks 
thereon;  that  he  placed  his  hands  on  her 
breasts  and  lifted  her  dress,  and  placed  bis 
hand  on  her  private  parts;  that  after  a 
struggle  of  some  duration,  during  which  the 
plaintiff  slapped  the  defendant  and  kicked 
his  shins,  the  defendant  released  the  plain- 
tiff, and  she  thereupon  left  the  place  and 
went  to  her  home.  The  defendant  denied 
the  whole  transaction  as  testified  to  by  the 
plaintiff,  except  that  he  admitted  that  he 
was  in  the  cream  station  with  the  plaintiff 
on  the  evening  in  question.  He  claimed, 
howevw,  that  she  called  him  into  the  cream 
station  for  the  ostensible  purpose  of  having 
him  help  her  prepare  the  report  of  the 
day's  business,  and  that  after  he  came  in 
there,  she  placed  her  arms  around  his  neck 
and  kissed  him,  and  told  him  that  she  want- 
ed some  loving  and  kisses,  and  that  he  re- 
pelled her  advances.  It  is  apparent  there- 
fore that  there  was  a  square  conflict  in  the 
evidence,  and  that  it  was  for  the  jury  to 
say  whether  the  version  of  the  plaintiff  or 
that  of  the  defendant  was  the  true  one.  The 
sufficiency  of  the  evidence  is  not  questioned. 
On  the  contrary,  on  the  oral  argument,  ap- 
pellant's coimsel  expressly  stated  that  he  did 
not  question  the  sufficiency  of  the  evidence; 
but  contended  that  the  evidence  was  of  such 
unsatisfactory  nature  that  the  errors,  which 
he  asserted  occurred  during  the  trial  of  the 
cause,  required  the  granting  of  a  new  trial. 

Three  assignments  of  error  are  specified 
and  argued  on  this  appeal. 

[1]  (1)  It  is  contended  that  the  court  erred 
in  refusing  to  permit  one  Amelia  Hoher  to 
testify   regarding  plaintiff's  reputation  for' 
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chastity.  An  examinatioii  of  the  record 
(tearing  upon  this  feature  of  the  case  leads 
us  to  the  conclusion  that  no  error  was  com- 
mitted. The  record  shows  that  shortly  be- 
fore the  witness  Amelia  Hoher  was  called 
another  witness,  Leiofred  Elliott,  was  per- 
mitted to  testify,  and  did  testify,  that  the 
reputation  of  the  plaintiff,  Mary  Worllta,  for 
chastity  was  bad.  The  witness  Amelia  Ho- 
her wag  asked  the  following  questions,  and 
gave  the  following  answers  thereto: 

"Q.  When  I  ask  yon  this  qnestion,  answer 
yes  or  no;  do  you  know  the  reputation  of  Mrs. 
Worllta  for  chastity?    A.  Yes. 

"The  Court:    Where,  and  when? 

"Q.  Do  yon  know  the  reputation  of  Mrs. 
WorUtjs  for  chastity,  on  August  25,  1920,  in 
TutUe?    A.  Yes. 

"Q.  What  was  that  reputation?    A.  Bad." 

On  cross-examination  she  stated  that  she 
did  not  know  what  the  word  "chastity" 
meant  and  "had  never  heard  the  word  be- 
fore." The  court  thereupon  directed  that 
her  testimony  to  the  effect  that  Mary  Wor- 
litz's  reputation  for  chastity  was  bad  be 
stridcen.  Defendant's  counsel  in  effect  con- 
ceded the  correctness  of  this  ruling,  because 
when  another  question  relating  to  this  mat- 
ter was  put  and  objection  thereto  sustained 
defendant's  counsel  stated: 

"We  don't  want  to  insist  upon  this,  your  hon- 
or; we  understand  that  the  witness  cannot  be 
asked  in  regard  to  this  word  'chastity'  again, 
as  she  has  already  made  the  statement  she  does 
not  know  wh^t  it  means." 

Immediately  following  this  statement  de- 
fendant's counsel  made  the  following  re- 
quest: ' 

"The  defendant  wonid  ask  a  few  minutes' 
recess  at  tids  time,  as  there  are  some  new  wit- 
nesses that  have  just  come  in  and  we  would 
like  to  interview  them." 

The  court  thereupon  directed  that  a  five- 
minute  recess  be  had.  Immediately  follow- 
ing the  recess  the  witness  Amelia  Hoher  was 
recalled,  and  she  was  again  asked  if  she 
knew  the  ^jeputatlon  of  Mrs.  Worlitz  for 
chastity  on  August  25,  1920.  PlaintiflTs 
counsel  objected  to  the  question  oo  the 
groimd  that  the  witness  had  already  ad- 
mitted that  she  did  not  know  what  the  word 
meant.  Thereupon,  in  answer  to  questions 
propounded  by  defendant's  counsel,  she  tes- 
tified that  during  the  recess  she  had  con- 
sulted a  dictionary  and  ascertained  the  mean- 
ing of  the  word  "chastity."  PlaintifTs  coun- 
sel asked  for  permission  to  cross-examine 
before  the  question  was  put,  and  upon  ask- 
ing her  what  the  word  "reputation"  meant 
she  refused  to  testify,  and  from  answers 
given  to  questions  formerly  propounded  it 
appeared  that  she  did  not  know  the  meaning 
of  the  word  "reputation."  The  court  sus- 
tained an  objection  to  the  question  on  the 
ground  that  the  witness  had  not  shown  her- 
self qualified  to  answer.     Mo  request  was 
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made  that  the  wltneea  be  given  an  oppratunl- 
ty  to  consult  a  dictionary  or  otberwlae  Inform 
herself  as  to  the  meaning  of  the  word  "repu- 
tation." And  as  already  stated,  It  also  ap- 
pears that  one  other  witness  did  testify  that 
the  reputation  of  the  plaintUT  for  chastity 
was  bad.  The  plaintiff  offered  no  testimony 
tending  to  contradict  the  testimony  offered 
by  the  defendant  on  this  point,  so  that  so  far 
as  the  record  Is  concerned  the  testimony 'ad- 
duced by  the  defendant  that  plaintiff's  repu- 
tation for  chastity  was  bad  was  uncontra- 
dicted. It  would  also  seem  that  if  the  plain- 
tiff's reputation  for  chastity  was  bad  must 
have  been  a  matter  of  such  common  comment 
that  other  witnesses  could  readily  have  been 
procured  to  testify  to  that  fact.  Under  all 
the  circumstances  we  cannot  say,  upon  the 
record  before  us,  that  the  trial  court  abused 
the  Judicial  discretion  with  which  it  was 
vested  In  ruling  as  it  did. 

[2]  (2)  It  Is  next  contended  that  the  trial 
court  erred  in  instructing  the  Jury  as  fol- 
lows: 

"A  woman  has  a  right  in  pursuit  of  her  walk 
of  life  to  be  free  from  moleBtation  and  assaults^ 
whether  they  be  physical  assaults,  or  indecent 
assaults,  as  alleged  in  this  case,  and  she  has 
such  a  right  to  be  free  from  these  assaults, 
and  any  violation  of  this  right  that  would  cause 
her  humiliation,  pain,  and  suffering,  or  mortifi- 
cation such  as  charged  in  tills  complaint,  would 
entitle  her  to '  damsges  for  such  violation  of 
her  rights.  It  would  be  the  province  of  the 
Jury,  if  tiiey  find  that  such  rights  have  been 
violated,  to  award  damages,  such  as  would  com- 
pensate her  for  injuries  sustained." 

The  argument  Is  made  that  under  this  In- 
struction the  Jury  might  have  awarded 
damages  to  the  plaintiff  merely  for  molesta- 
tion, even  though  no  assault  was  committed 
at  all.  We  do  not  believe  that  the  instruc- 
tion is  susceptible  of  such  interpretation. 
The  instruction  refers  to  assaults  "as  alleged 
in  this  case."  Under  the  evidence  in  this 
case  the  Jury  could  not,  in  our  opinion,  pos- 
sibly have  found  a  verdict  for  the  plaintiff 
under  this  instruction,  unless  they  believed 
plaiutitTs  story  that  defendant  a'ctually  com- 
mitted an  assault  upon  her  such  as  she  tes- 
tlfled  to.  If  her  story  was  true  he  did  com- 
mit such  assault;  if  defendant's  story  was 
true  he  did  not,  and  was  wholly  blameless. 
In  our  opinion  the  instruction  given  was  in 
no  manner  prejudicial  to  the  defendant. 

[3]  (3)  The  defendant  also  predicates  error 
upon  the  following  instruction: 

"If  any  witness  has  willfully  testified  falsely, 
in  your  judgment,  you  are  at  liberty  to  wholly 
disregard  the  testimony  of  such  witness,  except 
In  so  far  as  the  same  is  corroborated  by  other 
credible  evidence  in  the  case;  by  other  evi- 
dence which  you  have  confidence  in  and  be- 
lieve.   That  would  be  as  to  material  points." 

It  is  contended  that  it  is  only  where  a  wit- 
ness has  willCnlly  testified  falsely  as  to  any 


material  fact  in  tbe  case  that  the  Jury  Is 
Justified  in  disregarding  his  testimony,  and 
that  the  instruction  in  this  case  is  erroneous 
because  it  did  not  bo  inform  the  Jury.  In 
appellant's  brief  It  is  stated  tiiat  defendant's 
counsti  called  the  trial  court's  attention  to 
this  omission,  and  that  the  trial  court  there- 
upon added  the  sentence  at  the  end  of  the 
instruction,  to  wit,  "That  would  be  as  to 
material  points."  Conceding,  without  de- 
ciding, that  tbe  instruction  la  erroneous,  it 
does  not  follow  that  the  cause  must  be  re- 
versed. 

.  It  is  true  that  mrdinarily,  where  an  errone- 
ous instruction  is  given  whidi  might  operate 
to  the  injury  of  the  party  who  assails  it, 
a  presumption  of  prejudice  arises;  but  It  is 
equally  true  that  when  the  error  could  work 
no  injury  to  the  complaining  party  tbe  case 
will  not  be  reversed  by  reason  thereof.  In 
other  words,  a  cause  will  not  be  reversed  be- 
cause an  erroneous  instruction  lias  been  giv- 
en, where  it  appears  from  the  record  that  the 
instruction  could  not  have  prejudiced  the 
complaining  party.  See  National  Bank  ▼. 
Lemke,  8  N.  D.  154,  159,  54  N.  W.  919,  and 
authorities  therein  cited.  The  record  in 
this  case  shows  that  the  defendant  could 
not  possibly  have  been  prejudiced  by  the 
language  in  which  the  instruction  vras  couch- 
ed, for  whatever  conflict  there  was  in  the 
evidence  was  upon  material  facts.  Hence, 
the  Jury  could  not  have  founa  that  any  of 
defendant's  witnesses  testified  falsely  upon 
any  fact,  unless  it  was  upon  a  material 
fact  So,  upon  the  record  in  this  case,  the 
instruction  could  in  no  event  be  prejudicial. 
This  disposes  of  all  the  errors  assigned  and 
argued  on  this  appeal,  and  it  follows  from 
what  lias  been  said  that  the  Judgment  ai>- 
pealed  from  must  be  affirmed. 

BIRDZBIXt,  BBONSON,  and  GBACB.  33.. 
concur. 

ROBINSON,  J.  (dissenting).  In  this  case 
the  majority  decision  is  strictly  in  accordance 
with  the  law  as  commonly  administered. 
However,  I  am  inclined  to  dissent  from  a 
decision  which  makes  it  unsafe  for  a  man  of 
means  to  be  alone  with  a  needy  or  adventur- 
ous woman.  I  also  dissent  from  any  verdict 
when  it  appears  beyond  doubt  that  it  Is 
clearly  and  grossly  untrue.  The  verdict  In 
this  case  is,  for  actual  damages,  $500,  for 
punitive  damages,  $200.  .Now,  on  tbe  tes- 
timony of  the  plaintiff  herself  it  cannot  be 
truly  said  that  her  actual  damages  amounted 
to  $10,  nor  half  of  $10.  She  does  testify  that 
defendant  pinched  her  arms  so  as  to  make 
black  and  blue  spots,  but  on  that  she  has 
no  corroboration,  and  it  is  probably  untrue. 
She  does  testify,  in  ^ect,  that  defendant 
forced  his  presence  on  her  for  half  an' hour 
from  8  to  8:30  p.  m.  by  tbe  watch.  That 
is  not  true.    If  the  defendant  had  been  an 
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intrnder  In  ber  room  she  coald  have  dis- 
missed him  In  a  moment  wltb  a  few  sharp 
words.  If  be  was  in  ber  room  half  an  hour, 
it  was  with  her  assent  and  dalliance.  Her 
complaint  avers  that  on  August  26,  1920, 
at  Tuttle,  the  defendant  assaulted  ber  with 
Intent  to  ravish  her.  That  is  false,  and  abe 
knew  it  to  be  false.  There  Is  not  in  the 
record  a  thing  to  Indicate  that  defendant 
ever  thought  of  ravishing  the  plaintiff.  As 
a  place  to  buy  cream  tbe  plaintiff  riented 
from  defendant  a  10x12  aback  at  tbe  rear 
of  bis  store.  It  had  two  windows;  it  had 
two  doors.  One  door  opened  ont  to  tbe  street, 
and  one  opened  into  tbe  store.  She  swears 
she  paid  defendant  two  $10  blUa  for  two 
months'  rent  In  advance.  That  is  not  true. 
She  paid  only  one  month  in  advance,  and 
It  seems  that  the  trouble  commenced  when 
the  defendant  demanded  rent  in  advance  for 
tbe  second  month.  Plaintiff  swears  that  de- 
fendant made  advances  to  ber.  Be  swears 
that  she  made  advances  to  him.  The  truth 
of  tbe  matter  cannot  be  determined.  But 
this  is  certain:  defendant  kept  a  general 
store  which  was  well  lighted  by  electricity, 
and  tbe  light  shone  into  tbe  10x12  shack  at 
the  rear  end  of  tbe  store.  Tbe  store  was 
open  for  customers.  If  tbe  defendant  remain- 
ed in  tbe  shack  half  an  hour,  then  it  must 
have  been  a  case  of  dalliance,  a  mutual  court- 
ship. Tbe  plaintiff  was  not  hurt.  She  swears 
ber  dress  was  not  torn.  She  does  not  swear 
to  any  injury  except  tbe  plnddng  of  ber 
arms. 

As  we  read  In  scripture^  wh«i  Joseph  met 
Potlpbar's  wife,  all  tbe  advances  were  made 
by  ber,  tbongU  be  was  the  slave  of  ber  bus- 
band.  There  was  no  gentle  dalliance  or 
half-hour  courtship.  When  Joseph  said  "No," 
it  was  said  In  a  way  to  indicate  that  be 
meant  it,  and  that  was  tbe  end  of  It  But 
she  was  persistent,  and  at  last,  after  several 
denials,  she  caught  Joseph  by  his  garment, 
and  he  left  his  garment  in  ber  hand  and 
fled  and  got  ont  Then  she  took  tbe  garment 
with  her  and  said  unto  her  husband: 

"The  Hebrew  servant,  whidi  thou  hast 
brought  unto  us,  came  in  mito  me  to  mock 
me;  and  it  came  to  pass,  as  I  lifted  up  my 
voice  and  cried,  that  he  left  his  garment  with 
me  and  fled." 


Then,  of  course,  the  husband  believed  ber, 
and  Joseph  was  taken  and  put  in  prison, 
where  be  remained  until  be  interpreted  tbe 
dreams  of  Pharaoh,  which  made  him  ruler 
of  all  tbe  land  of  Egypt  From  such  evidence 
as  Mrs.  Potipbar  gave,  the  Tuttle  jury  would 
doubtless  have  convicted  Joseph,  and  assess- 
ed heavy  damages  against  him.  What  fools 
we  mortals  be!  In  cases  of  this  kind  it  is 
high  time  for  tbe  courts  to  get  away  from 
tbe  habit  of  washing  their  bands  like  Pilate 
and  throwing  the  blame  on  tbe  Jury. 
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(Supreme  Court  of  North  Dakota.     Oct  11, 
1021.) 

(SyXldbxu  ly  the  Court.) 

1.  Sales  «=>44l(l)— la  as  aetlos  os  sote  fer 
prioe,  evldeaoe  hald  to  sustain  venllct  for  de- 
fendant for  braaoh  of  warranty. 

The  plaintiffs  sue  to  recover  the  balance 
dne  on  a  $3,000  promissory  note,  given  for  a 
secondhand  fotoplayer.  Tbe  defense  is  a  war- 
ranty of  quality  and  fitness,  express  and  im- 
plied, and  a  breach  of  the  same.  The  Jury  found 
a  verdict  for  defendant  for  %X.  BeH,  that  tbe  . 
plaintiffs  have  had  a  fair  trial  and  that  the  ver- 
dict is  well  sustained  by  the  evidence, 

fAdMitonal  8»llabua  tv  BdUoriat  Btaff.) 

2.  Salse  «s>273(3) —Where  buyer  relies  on 
seller's  representation  of  iltnees  for  purpose, 
warranty  of  fitness  Implied. 

Where  plaintiffs  sold  a  fotoplayer  to  defend- 
ant, who  had  never  seen  one,  and  relied  on  ex- 
press warranty  of  quality  and  fitness,  and  plain- 
tiffs  knew  he  bought  it  for  a  particular  pur- 
pose, relying  on  their  representations,  there 
was  an  implied  warranty  that  it  should  be  fit 
for  such  purpose,  under  Laws  1917,  c.  202, 1 16. 

Appeal  from  District  C!onrt,  Burleigh 
County;  J.  A.  Coffey,  Judge. 

Action  by  W.  J.  Dyer  ft  Bro.  against  Ar- 
thur Bauer.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

F.  TE.  McCurdy,  of  Bismarck,  for  appel- 
lant 

Newton,  Dullam  &  Yoimg,  of  Bismarck, 
for  respondent 

ROBINSON,  J.  In  November,  1918,  tbe 
plaintiffs,  dealers  In  musical  Instruments  in 
St.  Paul,  sold  defendant  a  secondhand  foto- 
player, to  be  used  as  an  orchestra  in  bis 
moving  picture  theater  at  Bismarck.  For 
the  player  defendant  gave  a  note  for  $3,000. 
To  secure  the  note  be  gave  a  chattel  mort- 
gage on  the  player.  The  purpose  of  this  ac- 
tion is  to  recover  the  balance  due  on  tbe  note 
and  to  foreclose  tbe  mortgage.  The  defense 
is  a  breach  of  warranty.  The  Jury  found  in 
favor  of  defendant  and  against  tbe  plaintiffs, 
and  assessed  defendanrs  damages  at  $1. 

[2]  Tbe  evideqce  was  conflicting.  The 
Jury  beard  It  all  and  found,  in  effect,  that 
defendant  had  paid  for  the  old  player  all 
it  was  worth,  and  more,  too.  The  payments 
and  freight  amounted  to  about  two-thirds  of 
the  purchase  price.  The  answer  avers  that 
at  tbe  time  of  contracting  to  purchase  the 
player  defendant  was  the  proprietor  and 
manager  of  a  picture  theater  at  Bismarck,  as 
the  plaintiffs  well  knew;  that  to  induce  de- 
fendant to  purchase  tbe  Instrument  plaintiffs 
represented    and  warranted    that  It   would 
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play  several  mnslcal  InstnunentB  and  far- 
nlsh  good  orcbestral  music  for  the  theater; 
that  It  was  In  all  respects  suitable  for  use 
In  the  theater  and  that  its  use  would  make 
the  theater  a  success;  the  defendant  knew 
nothing  of  such  Instruments,  and  he  bought 
the  same  relying  on  the  representations  and 
warranty;  that  the  player  was  not  suitable 
for  theatrical  purposes;  it  easily  got  out  of 
order,  did  not  give  satisfaction,  and  was  not 
worth  over  |500.  Now  it  appears  that  de- 
fendant had  never  seen  a  fotoplayer,  and 
knew  nothing  of  such  an  instrument,  and 
that  be  relied  on  the  warranty  of  quality  and 
fitness,  express  and  implied.  He  bought  the 
player  for  a  particular  purpose,  known  to 
the  plaintiffs,  and  he  bought  it  relying  on 
their  representations  and  Judgment.  The 
deal  Is  covered  by  the  Sales  Act  (Laws  1017, 
c.  202,  I  IS): 

"•  •  •  Where  the  buyer,  expressly  or  by 
implication,  makes  known  to  the  seller  the  par- 
ticnlar  porpoae  for  which  the  goods  are  requir- 
ed, and  it  appears  that  the  buyer  relies  upon  the 
seller's  skiU  or  judgment  (whether  be  be  the 
grower  or  manufacturer  or  not),  there  is  an 
implied  warranty  that  the  goods  shall  be  reason- 
ably fit  for  that  purpose." 

[1]  Tlie  testimony  showing  the  defects  and 
the'  failure  of  the  player  is  oral,  and  is  quite 
extensive.  The  player  represents  a  variety 
of  musical  instruments.  It  is  a  complicated 
machin&  The  testimony  is  that  after  it  was 
installed  by  the  expert  it  ran  well  enough  for 
a  while,  and  in  about  two  or  three  weeks  it 
started  to  get  out  of  order.  The  exi)ert 
from  St  Paul  was  called.  He  overhauled  It 
and  for  a  time  it  ran  along,  and  then  got  out 
of  order,  so  the  expert  bad  to  be  called  again 
and  again  to  overhaul  the  player,  and  it  kept 
going  from  bad  to  worse.  The  result  was  a 
continual  discord.  "It  was  awful,"  says  Mr. 
Bauer.  "We  could  not  use  the  instrument, 
and  we  played  the  piano  by  hand  without  the 
attachments."  The  machine  was  installed  in 
January,  1019,  and  in  about  a  year  and  a 
half  defendant  ceased  attempting  to  use  it. 
Mr.  Bauer  testifies  that  during  the  first  year 
it  was  used  about  four  or  five  months,  and 
the  rest  of  the  time  was  out  of  order.  He 
says  the  machine  is  of  no  value  only  tbe 
piano  part,  which  is  worth  about  $500.  The 
testimony  of  Mr.  Bauer  is  well  corroborated 
by  his  wife  and  by  Mr.  Hoffman,  a  piano 
tuner  who  worked  on  tbe  player  trying  to 
put  it  in  order. 

Mr.  Roth,  tbe  expert  who  installed  the 
player,  and  who  overhauled  it  four  times, 
testifies  that  on  each  occasion  be  left  it  in 
good  working  order  and  mechanically  per- 
fect He  attributes  the  failure  of  the  player 
to  defects  in  Its  operation,  and  doubtless 
there  were  defects  In  the  operation  as  well 
as  in  the  complicated  machine.  Defendant 
and  bis  help  were  fairly  able  to  operate  tbe 
machine  till  it  got  badly  out  of  order,  and 


then  he  bad  to  send  for  the  expert  to  over- 
haul it  So  it  Is  with  a  farmer  of  ordinary 
skill ;  when  he  buys  a  new  machine  it  com- 
monly mns  well  and  he  finds  it  easy  to  op- 
erate, but  as  it  commoices  to  get  badly  out 
of  repair  the  operation  becomes  more  and 
more  difficult  The  machine  in  question  was 
secondhand.  It  is  probable  that  because  of 
some  failure  in  operation  the  plaintiffs  bad 
taken  it  back  from  the  first  purchaser.  But 
to  induce  the  defendant  to  buy  it  they  as- 
sured him  that  they  were  going  to  buUd  in 
their  own  ebopa  important  missing  parts  of 
the  player,  and  promised  him  the  same  guar- 
anty as  with  an  oitireiy  new  instrument. 
The  player  was  sold  with  both  an  express 
and  an  implied  warranty  of  fitness  for  nse 
in  a  thea|;er. 

Here  is  a  copy  of  two  letters  written  to 
induce  the  defendant  to  purchase  tbe  player : 

St  Paul.    Nov.  6,  1918. 

Mr.  A.  J.  Baner,  %  Orpheum  Theater,  Bis- 
marck, No.  Dak. — Dear  Sir:  We  are  very  much 
surprised  to  learn  through  our  Mr.  Hough  that 
you  have  entirely  given  up  the  idea  of  purchas- 
ing a  fotoplayer  because  of  your  desire  to  dis- 
pose of  your  theater. 

We  honestly  believe,  Mr.  Baner,  if  jron  were 
to  install  one  of  the  genuine  fotoplayer*  in  the 
Orpheum  Theater,  it  wonid  prove  a  senaation 
that  would  be  the  talk  of  the  country  for  miles 
around  and  would,  undonbtedly,  result  in  m- 
creasing  your  business  and  your  profits.  We 
trust  that  you  will  reconsider  this  matter  and 
let  us  get  together  on  a  proposition.  We  have 
known  of  cases  where  business  was  so  poor 
that  the  owner  of  the  theater  could  not  meet  his 
current  bills.  After  the  installation  of  a  foto- 
player business  improved  to  such  an  extent  that 
the  increased  patronage  took  care  of  the  pay- 
ments on  the  fotoplayer  and  left  a  nice  profit 
besides.  We  are  sure  that  if  you  put  the  thing 
over  right  yon  will  have  tbe  same  results. 
Cannot  we  get  together  at  this  time? 

We  are  inclosing  a  stamped  and  addressed 
envelope,  and  awaiting  your  favor,  we  are 

Tours  very  truly, 
ALB*HB  W.  J.  Dyer  &  Bro. 

St  Paul,  Dec-  17,  1918. 

Mr.  A.  3.  Baner,  %  Orpbenm  Theater,  Bis- 
marck, N.  D.— Dear  Sir:  We  .are  sorry  to  re- 
port to  yon  that  we  are  stni  onable  to  make 
shipment  of  yonr  fotoplayer.  Upon  receipt  of 
the  new  parts  from  the  factory,  we  discovered 
that  one  of  the  most  important  parts  was  miss- 
ing and  as  it  would  take  at  least  two  weeks 
to  get  this  by  express  from  the  factory,  we 
concluded  to  go  ahead  and  build  it  in  our  own 
shops.  This  has  delayed  matters  longer  than 
we  had  anticipated,  bnt  we  have  promised  you 
the  same  guaranty  with  this  iustrnment  as  we 
would  with  an  entirely  new  one,  and  for  this 
reason,  the  writer  has  insisted  that  the  foreman 
of  our  repair  department  should  have  this  in- 
strument in  Just  as  good  condition  mechanically 
as  a  new  one  before  it  is  boxed  for  shipment 

Of  course,  this  means  that  the  instrument 
will  not  be  set  up  until  after  Christmas  and 
while  it  may  be  a  disappointment  to  you  not 
to  have  the  instrument  sooner,  yen  really  are 
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way  ahead  of  th«  game  for  It  means  a  aaviag 
of  several  bondred  dollars  to  yoa  on  the  in- 
strument. 

Regretting  exceedingly  that  we  have  not  been 
able. to  make  shipment  up  to  this  writing,  and 
with  compliments  of  the  season,  we  are 

Yonrs  tmly, 
ALB: AS  W.  J.  Dyer  ft  Bro. 

P.  S.— Inclosed  please  find  copy  of  yoor  or- 
der which  has  been  accepUd  by  ns. 
l:INa 

On  the  whole  it  appears  that  the  plalntlffB 
have  had  a  fair  trial.  They  hare  received 
good  value  for  their  player.  The  verdict 
does  them  no  injustice.  It  is  well  austalned 
by  the  weight  of  the  testimony. 

Judgment  afiSrmed. 

BIBDZEIAj,  X,  concurs. 

6RACB,  Jn  concurs  in  the  result 

OHRISTIANSON,  J.  (concurring).  AU  the 
errors  assigned  and  argued  on  this  appeal  re- 
late to  the  defense  interposed  by  the  defend- 
ant.   It  is  contended: 

(1)  That  there  is  no  evidence  justifying  the 
application  of  subdivision  1,  |  15,  c  202, 
Laws  1917,  which  provides : 

"Where  the  bnyer,  expressly  or  by  ImpUca- 

tioo,  makes  known  to  the  seller  the  partlcnlar 
purpose  for  which  the  goods  are  required,  and 
it  appears,  that  the  buyer  relies  npon  the  sell- 
er's skin  or  judgment  (whether  he  be  the 
grower  or  manufacturer  or  not),  there  Is  an 
implied  warranty  that  the  goods  shall  be  rea- 
sonably 'fit  for  Uiat  purpose." 

(2)  That  the  evidence  in  this  case  does  not 
show  a  breach  of  such  warranty  (if  one  ex- 
ists) for  the  reason  that  It  does  not  appear 
that  the  musical  instrument  was  not  reason- 
ably fit  for  the  purpose  for  which  it  was  pur- 
chased, but  on  the  contrary  that  the  evidence 
shows  that  It  was  fit  for  such  purpose. 

(3)  That  the  contract  of  sale  was  for  a 
specified  article,  under  its  patent  or  trade 
name,  and,  hence,  that  (under  subdivision  4, 
i  15,  c.  202,  Laws  1917)  there  was  no  implied 
warranty  as  to  Its  fitness  for  any  particular 
purpose. 

(4)  That  there  Is  no  evidence  from  which 
the  Jury  could  compute  the  amount  of  dam- 
ages to  which  the  defendant  Is  entitled.  In 
event  a  warranty  and  breach  thereof  were 
shown. 

1  and  2.  So  far  as  the  first  two  contentions 
are  concerned.  I  am  of  the  opinion  that  the 
evidence,  considered  as  a  whole,  justified  the 
submission  to  the  jury  both  as  to  whether  an 
implied  warranty  existed,  and  also  whether 
there  was  a  breach  of  such  warranty.  In 
other  words,  the  evidence  was  such  that  it 
could  not  be  said,  as  a  matter  of  law,  either 
that  there  was  or  was  not  an  implied  war- 
ranty; neither  could  It  be  said,  as  a  matter 
of  law,  that  the  warranty  (If  one  existed) 
had  not  been  broken.    Inasmudi  aa  the  flnd- 
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ings  of  the  Jury  upon  these  two  questlouB 
have  substantial  support  in  the  evidence,  they 
are,  of  course,  not  subject  to  interference  by 
this  court 

3.  The  contention  that  the  contract  In- 
volved in  this  case  was  for  the  sale  of  a  sped- 
fled  article,  under  its  patent  or  trade  name, 
has  In  my  opinion  no  real  basis  in  the  evi- 
dence. The  evidence  shows  that  the  defend- 
ant was  solicited  by  the  plaintiff  to  purchase 
an  instrument  of  the  character  involved  in 
this  controversy.  When  the  defendant  call- 
ed upon  the  plaintiffs  with  respect  to  the 
matter,  he  was  not  at  all  Interested  in  the 
purchase  of  an  instrument  of  any  particular 
make.  He  did  not  come  to  the  plaintiff  say- 
ing that  he  desired  to  purchase  a  fotopiayer 
manufactured  by  some  particular  firm. 
What  he  wanted  and  finally  agreed  to  buy 
was  an  Instrument  which  could  be  utilized 
for  a  particular  purpose;  and  be  relied  up- 
on plalntilTs  representations  and  superior 
skill  or  judgment  as  to  what  that  instrument 
should  be.  In  any  event,  the  record  disclos- 
es that  the  contention  that  the  contract  of 
sale  was  for  a  specified  article  under  its  pat- 
ent or  trade  name  was  not  advanced  in  the 
trial  court,  and  it  cannot  be  urged  for  the 
first  time  on  appeal. 

4.  I  am  also  of  the  opinion  that  the  con- 
tention that  the  evidence  furnished  no  prop- 
er basis  for  a  computation  of  damages  may 
not  be  raised  at  this  time.  It  is  true  that 
the  questions  propounded  to  the  witnesses 
as  to  the  value  of  the  instrument  were  couch- 
ed in  the  present  tense ;  that  is,  the  witness- 
es were  not  asked  as  to  the  value  of  the  in- 
strument at  the  time  of  the  purchase,  but 
were  asked  as  to,  the  then  value.  The  de- 
fendant testified  that  the  Instrument  could 
be  used  as  a  piano,  but  that  the  attachments 
were  of  no  value,  and  that,  used  as  a  piano, 
it  was  worth  $500.  Another  witness  for  the 
defendant  testified  that  the  instrument  in 
its  then  condition  was  valueless.  These  wit- 
nesses were  both  present  at  the  time  of  the 
installation  of  the  instrument,  and  had  more 
or  less  to  do  with  its  operation  and  repair 
during  the  entire  period  it  was  in  the  hands 
of  the  defendant  Their  testimony  was  not 
objected  to  on  the  ground  now  urged.  The 
only  objection  urged  to  the  testimony  of  ei- 
ther witness  in  the  trial  court  was  that  the 
witness  had  not  been  shown  to  be  qualified  to 
testify  as  to  value.  No  objection  was  made 
cm  the  ground  that  the  evidence  related  to 
the  value  of  the  instrument  at  the  time  of  the 
trial,  and  that  It  should  relate  to  the  value 
of  the  instrument  at  the  time  of  the  pur- 
chase. The  objection  now  made  could  i%adi- 
ly  have  been  obviated,  if  it  had  been  present- 
ed at  the  time  of  the  trial,  and  manifestly 
the  plaintiff  cannot  at  this  time  object  to  tlie 
evidence  on  grounds  different  from  those 
raised  in  the  trial  court.  It  would  also  seem 
that  no  particular  harm  could  result  from 
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the  queatlona  aa  propounded.  Whether  a 
particular  article  is  fit  for  a  Bpeclfied  pur- 
pose can  generally  be  determined  only  after 
trial  or  an  attempt  to  apply  it  to  the  Intend- 
ed use.  While  the  qneetions  propounded  to 
the  witnesses  as  to  the  value  of  the  instru- 
ment in  controversy  were  in  the  present  tense, 
and  the  answers  related  to  the  then  value  of 
the  instrument,  it  would  seem  that  this  testi- 
mony^, if  true,  also  tended  to  prove  that  the 
instrument,  at  the  time  of  its  installation, 
was  fit  only  for  the  same  purpose  which  the 
testimony  showed  it  to  be  fit  for  at  the  time 
of  the  trial. 

Upon  the  record  as  a  whole,  I  find  no  rea- 
son  for  disturbing  the  verdict  or  the  Judg- 
ment entered  thereon.  Hence  I  agree  that 
12ie  judgment  appealed  from  should  be  af- 
firmed. 

BRONSON,  J,,  concurs. 


PETERS  TRUST  CO.  v.  DOUGLAS  COUNTY. 
(No.  21556.) 

(Supreme  Ooort  of  Nebraska.    Oct  14,  1921.) 

(BvUahtu  ly  tite  Oovrt.) 

1.  Banks  and  banking  «s>3 121/2,  New,  vol.  6A 
Key-No.  Series— Shares  of  stock  In  trust  com- 
pany are  distinct  from  capital  stock  or  prop- 
arty  and  assets. 

Shares  of  stock  In  a  trust  company  are  a 
distinct  entity  from  the  capital  stock  or  prop- 
erty and  assets  of  the  corporation. 

2.  Taxation  «=>I28— Aot  relating  to  trust  com- 
panies oontemplates  tax  on  stook  In  hands  of 
stockholders  and  not  on  oerporats  property. 

The  tax  contemplated  by  section  6343,  Ber. 
St  1913,  as  amended  by  chapter  108,  Iiaws 
1916,  relating  to  the  taxation  of  tmst  com- 
panies, is  a  tax  npon  the  shares  of  stock  in  the 
hands  of  stockholders,  and  is  not  a  tax  npon  the 
property  of  the  corporation. 

3.  Taxation  «s»l27-J"CapltaJ  stook,"  nsod  In 
aet  taxing  trust  companies,  held  not  to  mean 
such  In  the  aggregate,  but  shares  In  stock- 
holders' hands. 

The  words  "capital  stock,"  as  used  in  sec- 
tion 6343,  supra,  does  not  mean  capital  stock 
in  the  aggregate,  but  shares  of  capital  stock 
in  the  hands  of  stockholders  which  are  subject 
to  taxation. 

[E!d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Capital 
Stock.] 

4.  Taxation  «=9386(2)— When  tax  Is  laid  on 
trust  company's  stock  In  hands  of  stockhold- 
ers, no  deduction  of  Its  seourltlee  Is  required. 

When  the  tax  is  laid  npon  shares  of  stock 
of  a  trust  company  in  the  hands  of  the  stock- 
holders, no  deduction  of  securities  exempt  from 
taxation,  owned  by  the  tnist  company,  is  re- 
quired to  be  made  t>y  the  laws  of  this  state  or 
by  the  laws  of  the  United  States. 


Appeal  trtMn  District  Coart,  Douglas  Coun- 
ty; Sears,  Judge. 

Application  by  the  Peters  Tmst  Company  to 
the  taxing  authorities  of  Douglas  County  to 
deduct  for  assessment  purposes  twnds  of 
joint-stock  land  banks  and  c«taln  United 
States  Liberty  Bonds.  Application  denied, 
and  on  appeal  the  action  of  the  taxing  author- 
ities was  aflBrmed  by  the  district  court,  and 
the  Trust  Company  appeals.    Affirmed. 

Stout,  Rose,  Wells  ft  Martin,  of  Omaha, 
for  appellant 

A.  V.  Shotwell  and  W.  W.  Slabangh,  both 
of  Omaha,  for  appellee. 

Heard  before  LETTON,  DBAN,  and  DAT, 
JJT.,  and  BAPEB  and  GOOD,  District  Judges. 

GOOD,  District  Judge.  This  is  an  appeal 
from  the  assessment  tot  taxation  of  the 
Bliares  of  stock  of  the  Peters  Trust  Company, 
api)ellant  herein.  Appellant  requested  the 
taxing  authorities  of  Douglas  county  to  de- 
duct from  the  valuation  for  assessment  pur- 
poses certain  bonds  of  joint-stock  land  banks, 
organized  under  the  laws  of  the  United 
States,  and  certain  United  States  Liberty 
bonds,  which  were  at  the  time  of  the  assess- 
ment owned  by  appellant  The  request  was 
denied,  and  on  appeal  the  action  of  the  tax- 
ing authorities  was  upheld  by  the  judgment 
of  the  district  court.  This  ajipeat'  Is  lodged 
to  review  that  judgment 

It  Is  conceded  that  both  series  of  bonds 
are  not  subject  to  taxation  as  property  In  the 
hands  of  thtir  owners.  Appellant  Insists 
that  Including  these  bonds  in  the  valuation  of 
the  shares  of  stock  for  assessment  purposes, 
as  required  to  be  done  nnder  section  6843, 
Bev.  St  1913,  as  amended  by  chapter  108, 
Laws  1915,  does  in  effect  lay  a  tax  on  the 
bonds  in  the  hands  of  their  avmen,  and  is 
contrary  to  the  laws  of  the  United  States 
declaring  such  bonds  exempt  from  taxation 
In  the  hands  of  their  owners. 

[1-4]  The  solution  of  the  question  present- 
ed depends  on  the  interpretation  given  to  said 
section  634S,  as  amended,  whldi  provided 
the  same  method  and  procedure  fOr  the 
assessment  of  the  shares  of  stock  of  trust 
companies  that  are  provided  for  the  assess- 
ment of  shares  of  stock  of  banking  corpora- 
tiona  In  the  case  of  State  v.  First  Nat 
Bank,  103  Neb.  280,  171  N.  W.  912,  this 
court,  after  a  thorough  and  elaborate  presen- 
tation by  able  counsel,  and  after  full  inves- 
tigation and  careful  consideration,  construed 
said  section  in  so  fbr  as  it  relates  to  the 
assessment  of  shares  of  stock  of  banking 
corporations.  The  reasons  for  the  interpreta- 
tion and  authorities  sustaining  the  conclu- 
sions reached  are  therein  set  forth  and  will 
not  be  repeated  here.  The  principles  therein 
stated  and  the  conclusions  reached  are  appU- 
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cable  to  and  control  the  decision  In  this  case. 
Following  the  rules  laid  down  In  State  v. 
First  Nat  Bank,  supra,  we  hold  that  shares 
of  stock  In  a  trust  company  are  a  distinct 
entity  from  the  capital  stock,  or  property 
and  assets  of  the  corporation;  that  the  tax 
contemplated  by  section  6343,  Rev.  St.  1913, 
as  amended  by  chapter  108,  Laws  1915,  relat- 
ing to  the  taxation  of  trust  companies,  Is  a 
tax  upon  the  shares  of  stock  in  the  bands  of 
stockholders,  and  Is  not  a  tax  upon  the  prop- 
erty of  the  corporation;  that  the  words  "cap- 
ital stock"  as  used  in  section  6.343,  supra, 
does  not  mean  capital  stock  In  the  aggregate, 
but  shares  of  capital  stock  In  the  hands  of 
stockholders  which  are  subject  to  taxation, 
and  that,  when  the  tax  Is  laid  upon  shares 
of  stock  of  a  ti^ust  company  In  the  hands  of 
the  stockholders,  no  deduction  of  securities 
exempt  from  taxation,  owned  by  the  trust 
comiwny.  Is  required  to  be  made  by  the 
laws  of  this  state  or  by  the  laws  of  the 
United  States. 

The  Judgment   of   the   district   court   U 

Affirmed. 


CANK3LIA  V.   VACANT!.      (No.  21561.) 
(Supreme  Court  of  Nebraska.    Oct.  14,  1921.) 

(Syllahui  by  the  Court.) 

1.  Appeal  and  error  «=>I003— Venilot  support- 
ed by  •ufflclent  evidenoe  not  sot  aside  because 
against  weight  of  evidenoei. 

A  Terdict  of  a  jury,  based  upon  sufficient 
evidence  to  support  It,  and  which  cannot  be 
said  by  the  court  to  be  clearly  wrong,  will  not 
be  set  aside  merely  because  it  appears  to  be 
against  the  weight  or  preponderance  of  the 
evidence,  as  the  weight  of  the  testimony  Is  for 
the  jury  and  not  for  the  appellate  court. 

2.  Appeal  and  error  ®=3lOOI(l)— VariUot  hold 
supported  by  sufflolent  evidenoe. 

Verdict  held  to  be  supported  by  sufficient 
evidence,  and  not  a  verdict  which  a  reviewing 
court  could  say  was  clearly  wrong. 

(AdiiOonal  Byllabua  by  BUtorial  BtoffJ 

S.  Appeal  and  error  ®=9969i— That  Interpreter 
OMild  not  speak   English  well,  resulting  In 
confusion,  will  not  warrant  reversal  where  all 
matters  were  entirely  oleared  up. 
An  exception  that  the  interpreter  used  by 
plaintiff  and  defendant  without  objection  then 
to  his  qualifications  could  not  speak  English 
well  and  that  confusion  resulted  is  not  sufficient 
for  reversal  where  it  appears  that  all  difficul- 
ties and  misunderstandings  were  entirely  clear- 
ed up  In  taking  the  evidence  and  the  final  an- 
swers were  Intelligent  and  responsive. 

Appeal  from  District  Ciourt,  Douglas 
County;    Sears,  Judge. 

Action  by  Joe  Canlglla  against  Oirlno 
Vacant!  Judgment  for  plaintiff,  and  the 
defendant  appeals.    Affirmed. 


Plattl  &  Wear  and  John  F.  Uorlarty,  all 
of  Omaha,  for  appellant 

Swltzler  &  Swltzler,  and  Claudlo  Delitala, 
all  of  Omaha,  for  appellee. 

Heard  before  MORRISSEY,  C.  J.,  and 
ALDRICH,  DAY,  DEAN,  FLANSBURCf, 
LBTTON  and  HOSE,  JJ. 

FLANSBUBG,  J.  On  r^earlng.  Former 
opinion  by  GommlssloDer  C!aln. 

This  was  an  action  at  law  by  the  plaintiff 
to  recover  money  deposited  with  the  de- 
fendant. The.  plaintiff  recovered  the  full 
amount  claimed.     Defoidant  appeals. 

[1,  2]  The  only  question  presented  Is  the 
sufficiency  of  the  evidence  to  sustain  the 
verdict  The  testimony  discloses  that  the 
plaintiff  arranged  with  the  defendant  to  de- 
posit moneys  with  the  defendant  and  it 
was  agreed  that  the  plaintiff  could  draw 
upon  the  deposit  without  previous  ■  notice 
and  at  any  time  that  be  pleased.  Plaintiff 
claimed  to  be  entitled  to  interest  at  4  per 
cent,  but  whether  or  not  there  was  an 
agreement  for  Interest  Is  one  of  the  contro- 
verted Issues  between  the  parties.  The 
record  of  deposits  was  kept  in  an  ordinary 
bank  passbook,  and  as  each  amount  was 
given  by  plaintiff  to  the  defendant  for  deposit 
a  record  of  it  was  entered  by  the  defendant 
In  this  book.  The  book  was  retained  by  the 
plaintiff.  Defendant  ctalfDs  payment  of 
$1,000,  made  on  December  29,  1918.  The 
only  Issues  of  fact  presented  are  the  ques- 
tion of  credit  of  $1,000  for  the  cash  pay- 
ment claimed  by  defendant  and  the  ques- 
tion of  whether  or  not  It  was  agreed  that 
the  deposits  should  bear  Interest.  The  jury 
found  In  favor  of  the  plaintiff  on  the  issue 
of  the  $1,000  payment  and  also  found  that 
the  plaintiff  was  not  entitled  to  Interest  on 
deposits. 

Plaintiff's  testimony  Is  a  flat  denial  that 
the  $1,000  payment  was  ever  made.  It  is 
admitted  by  all  parties  that  no  receipt  was 
taken  by  the  defendant  to  evidence  such 
payment  The  defendant  points  out  that  in 
another  Instance,  where  defendant  had 
made  a  payment  to  plaintiff  of  $380  out  of 
the  deposit  fund,  no  receipt  was  takoi,  but 
In  that  Instance  the  payment  was  made 
through  the  transfer  of  a  bank  che<^,  and  it 
was  explained,  and  plaintiff  says  It  was 
mentioned  at  tiie  time,  that  no  receipt  was 
therefore  necessary.  The  defendant,  de- 
fendant's son,  defendant's  wife  and  her  two 
sisters  all  testified,  In  direct  contradiction 
to  the  plalntifTs  testimony,  to  the  effect  that 
the  $1,000  payment  had  been  made.  The 
testimony  of  these  several  witnesses,  how- 
ever, as  to  the  particulars  of  the  transac- 
tion was  not  In  entire  accord.  Thus  there 
Is  a  direct  Issue  of  fact  the  solution  of 
which  depends  entirely  upon  the  credibility 
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of  these  witnesses.  This  issue  was  passed 
upon  by  the  Jury.  It  is  impossible  for  the 
court  to  determine  which  witnesses  told  the 
truth.  That  was  a  matter  within  the  pecu- 
liar province  of  the  jury,  and  it  cannot  be 
skid  by  this  court  that  the  decision  of  the 
Jury  is  clearly  wrong.  Plath  t.  Brunfcen, 
102  Neb.  467,  167  N.  W.  567. 

[3]  The  defendant  lays  particular  stress 
upon  the  fact  that  the  Interpreter,  used  by 
the  plaintlfr,  and  also  later  used  by  the  de- 
fendant without  objection  then  to  his  quali- 
fications, could  not  speak  the  English  lan- 
guage well,  and  that  confusion  resulted. 
However,  we  have  carefully  read  the  rec- 
ord, and,  though  there  seems  to  have  been 
some  difficulty  at  times  in  getting  some 
questions  or  answers  understood,  it  appears 
that  in  eadti  instance  the  matter  was  entire- 
ly cleared  up  and  that  the  final  answens 
were  intelligent  and  responsive  to  the  ques- 
tions made.  There  is  nothing  to  impeach 
the  interpreter,  nor  to  show  that,  in  any 
particular  instance,  he  did  not,  in  the  end, 
accurately  and  truthfully  interpr^  each  of 
the  matters  presented  to  him. 

We  attach  little  significance  to  the  fact 
that  the  Jury  refused  to  allow  the  plalntifT 
interest  on  the  money.  It  does  not  follow, 
where  the  Jury  refused  to  allow  a  claim  in 
one  instance,  based  on  plaintHTs  testimony, 
that  the  Jury  must  be  held  to  have  disbe- 
lieved plaintiff's  testlmmiy  given  to  sub- 
stantiate the  other  claim. 

The  former  decision  in  this  case,  entered 
upon  the  opinion  by  the  Supreme  Ck)urt 
commission,  is  set  aside,  and  the  Judgment 
of  the  lower  court  affirmed. 


SHURTLEFF  et  al.  v.  SCHOENLEBER  at  al. 
(N»  92012.) 

(Supreme  C!onrt  nf  Nebraska.    Oct  14,  1921.) 

fSvJlaiiu   by  the   Court.) 
I.  Corporations  <e=96 1 »— Directors  of  dissolved 
corporation    whose    duties    as    trustees    are 
fixed  by  statute  not  entitled  to  Instructions 
from  equity  court 
Where,  by  operation  of  law,  the  directors 
of  a  dissolved  corporation  are  made  trustees 
for  itii  creditors  and  stockholders,  and  the  stat- 
ute specifically  points  out  and  designates  their 
duties  as  such,  they  are  not  entitled  to  instruc- 
tions from  a  conrt  of  equity. 

9.  Trusts  <S=>27l'/2'— Rule  that  equity  court  will 
construe  Instrument  creating  trust  and  adviss 
trustee  held  not  applicable  to  statutory  trust 
The  rule  that  when  the  meaning  of  a  will, 
deed,  contract  or  other  icstniment  which  re- 
lates to  or  creates  a  trust,  is  doubtful,  so  that 
by  reason  thereof  the  trustee  is  embarrassed 
or  exposed  to  danger  in  the  execution  of  bis 
trust,  a  couit  of  equity  will  construe  the  in- 
strument, declare  its  legal  force  and  effect  and 
give  advice  and  instruction  in  regard  to  carrying 


out  of  said  trust,  held  not  to  apply  in  a  case 
where  the  trust  is  created  by  statute  and  the 
duties  imposed  specifically  stated. 

3.  Corporations  «=»6 1 9— Before  equity  assnnes 
control  of  trustees  of  dissoived  corporation, 
neglect,  omission  of  duty,  or  abuse  of  trust 
must  appear. 

Under  section  560,  Bev.  St  1913,  before  a 
court  of  equity  will  assume  control  of  the  trus- 
tees of  a  dissolved  corporation,  it  must  appear 
from  the  petition  of  some  person  interested 
that  they  have  been  guilty  of  some  neglect,  or 
omission  of  doty,  or  abuse  of  trust  The  peti- 
tion examined  and  held  not  to  state  a  cause  of 
action  under  this  section  of  the  statute. 

Appeal  from  District  Court,  Lancaster 
County;  Morning,  Judge. 

Suit  by  W.  Bruce  Shurtleff  and  others, 
trustees  of  the  Federal  Building  Sc  Invest- 
ment Company,  a  dissolved  corporation, 
against  L.  K.  Sdioenleber  and  others.  De- 
murrer to  petition  sustained,  and  on  refusal 
to  plead,  case  dismissed,  and  the  plaintifCs 
appeal.    Affirmed. 

0.  C.  Flansburg,  of  Lincoln,  for  appellant& 
O.  H.  Hisser,  C.  S.  Wilson,  Albert  S.  John- 
ston, and  W.  T.  Stevens,  all  of  Lincoln,  for 
appellees. 

Heard  before  MORBISSET,  0.  J..  BOSE 
and  ALDRICH,  JX,  and  DICKSON  and 
TBOUP,  District  Judges. 

DICKSON,  District  Judge.  This  is  a  suit 
in  equity  begun  in  the  district  court  for 
Lancaster  county.  The  court  sustained  a 
demurrer  to  the  petition,  and  appellants, 
plaintiffs  below,  stood  on  their  petition,  re- 
fusing to  plead  further,  and  the  case  was 
dismissed. 

The  petition  alleges  that  prior  to  January 
26,  1918,  the  Jen-Lan  Company  was  a  cor- 
poration engaged  in  buying,  selling  and  ex- 
changing real  estate,  with  an  authorized 
capital  of  $50,000 ;  that  on  January  26,  1918, 
the  stockholders  changed  the  name  to  Fed- 
eral Building  &  Investment  Company,  and 
the  articles  of  incorporation  were  amended 
increasing  the  capital  stock  to  $300,000,  2,400 
shares  being  preferred  and  600  shares  b^g 
common,  of  the  par  value  of  $100.  Among 
other  things  there  was  a  provision  relating 
to  the  preferred  stock,  as  follows: 

"The  holders  of  preferred  stock  shall  be  en- 
titled to  receive,  when  and  as  declared  by  the 
board  of  directors  from  the  surplus  or  net 
profits  of  the  corporation,  yearly  dividends  at 
the  rate  of  7  per  cent  per  annum,  payable 
semiannually  on  July  and  January  1st  of  each 
year.  The  dividends  on  such  preferred  stock 
shall  be  cumulative  and  shall  be  paid  before 
any  dividends  on  the  common  stock  shall  b« 
paid  or  set  apart,  so  that  if  in  any  year  the  div- 
idends amounting  to  7  per  cent,  shall  not  have 
been  paid  upon  the  preferred  stock  the  defi- 
ciency shall  be  payable  before  any  dividends 
shall  be  paid  upon  or  set  apart  for  Uie  common 
stock. 
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"The  bolden  of  common  stock  shall  be  enti- 
tled to  receive,  when  and  as  declared  from  the 
surplus  or  net  profits  of  the  corporation,  yearly 
diridends  at  the  rate  of  7  per  cent,  per  annum, 
payable  semiannually  on  July  and  January  let 
of  each  year,  and  such  dividends  shall  likewise 
be  camtdatiTe,  hot  shall  not  be  payable  until 
all  dividends  on  the  preferred  stock  for  all  pre- 
vious years  have  been  foUy  paid,  or  the  com- 
pany shall  have  set  aside  from  its  surplus  or 
net  profits  a  sufficient  sum  to  meet  the  payment 
thereof. 

"After  all  such  cumulative  dividends  on  the 
preferred  and  common  stock  have  been  fully 
paid  and  provided  for,  the  board  of  directors 
may  set  aside  such  additional  amount  of  the  net 
surplus  of  profits  of  the  corporation  as  they 
may  deem  proper  as  additional  dividends.  Of 
such  amount  so  set  aside  25  per  cent,  shall  be 
paid  to  the  holders  of  the  preferred  stock,  60 
per  cent,  shall  be  paid  to  the  holders  of  the 
common  stock,  and  the  remaining  26  per  cent 
shall  be  carried  as  reserve  which  is  to  be  used 
to  pay  the  7  per  cent  dividends  on'  the  prefer- 
red stock  should  said  corporation  during  any 
one  year  fail  to  earn  sufficient  out  of  which  to 
pay  the  7  per  cent  dividend  on  the  preferred 
stock,  ^ould  said  surplus  fund  accumulate  it 
may  be  reduced  and  distributed  by  the  order  of 
the  board  of  directors;  and  upon  any  distribu- 
tion of  said  surplus  fund,  60  per  cent  thereof 
shall  be  distributed  to  the  preferred  stockhold- 
ers and  the  remaining  60  per  cent  shall  be  dis- 
tributed to  the  common  stockholders. 

"In  case  of  the  dissolution  of  this  corporation, 
the  preferred  stock  shaU  be  preferred  to  the 
extent  of  the  par  value  together  with  any  earn- 
ed and  unpaid  dividends  due  thereon  at  the  rate 
of  7  per  cent  per  annum.  After  such  amounts 
have  been  paid  to  the  preferred  stock,  the  com- 
mon stock  shall  then  be  paid  its  par  value  to- 
gether with  any  earned  and  unpaid  dividends 
due  thereon  at  the  rate  of  7  per  cent,  per  an- 
num. Any  surplus  remaining  thereafter  shall 
be  divided  pro  rata  among  the  shares  of  the 
preferred  and  common  stock." 

The  common  stock  merely  certified  that  the 
holder  was  the  owner  of  a  given  number  of 
shares  of  stock,  without  any  provision  with 
regard  to  dlvWeids.  Under  the  amended 
articles  of  incorporation,  785%  shareB  of 
preferred  stock  and  603  shares  of  common 
stock  were  Issued,  which  were  fully  paid  for 
at  the  time  of  the  Issuance.  The  purpose  of 
the  corporation  was  to  build  apartment 
houses,  store  buildings,  including  garages 
and  dwelling  houses.  From  the  money  de- 
rived from  the  sale  of  stock,  property  was 
purchased,  repaired  and  remodeled,  only  two 
new  buUdings  being  constructed. 

On  January  20,  1820,  the  properties  held 
by  the  corporation  were  appraised  at  $382,- 
500,  with  incumbrances  of  $113,975.26.  There 
were  other  assets  at  that  time  estimated  at 
165,464.36,  with  liabilities,  including  corpo- 
rate stock  outstanding,  of  about  $157,855.60. 
At  the  annual  meeting  of  the  stockholders 
held  March  2,  the  financial  condition  of  the 
company  was  discussed,  and  the  president 
was  authorized  to  sell  properties  of  the 
company  for  the  purpose  of  liquidating  out- 
standing obligations.    Failing  In  this,  a  epe- 
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clal  meeting  of  the  stockholders  was  called 
for  June  26  to  consider  the  manner  of  dis- 
solving and  liquidating  the  corporation.  At 
this  meeting  the  stockholders  voted  to  dis- 
solve the  corporation,  and  to  assist  in  the 
liquidation  two  stodcholders  were  elected  to 
act  in  conjunction  with  the  directors.  At  a 
meeting  of  the  liquidating  committee  held 
September  11,  1820,  it  was  agreed  that  the 
property  could  not  be  reduced  to  cash  with- 
out grreat  sacrifice,  and  it  was  proposed  to 
divide  the  properties  into  groups  and  offer 
to  permit  the  stockholders  to  surrender  stock 
for  same — the  groups  being  composed  of 
properties  that  had  been  handled  as  units  by 
the.  company — and  notice  was  then  given  to 
each  stockholder  that  they  could  bid  on  said 
property,  or  make  an  offer  to  exchange  stock 
therefor  on  the  basis  of  $200  a  share  for  an 
equal  interest  in  the  groups  of  properties 
based  on  the  appraised  valua 

It  is  further  alleged  in  the  petition  tliat 
the  appellants  are  mandataries  of  the 
court,  created  trustees  by  operation  of  law 
upon  dissolution,  holding  the  properties 
of  the  corporation  In  trust  for  the  benefit 
of  the  creditors  and  stockholders;  that 
they  have  been  advised  they  have  the 
right  to  divide  and  distribute  the  property 
of  the  corporation  in  si>ecie  under  the  terms 
of  the  statute,  but  have  been  unable  to  fix 
upcHi  a  definite  plan  or  exact  terms  of  liqui- 
dation in  the  exchange  of  stock  for  prop- 
erty; that  the  value  of  the  two  classes  of 
stock  depends  upon  what  is  to  be  treated  as 
surplusage  or  earnings  and  the  value  of  the 
property,  and  are  in  doubt  as  to  the  meaning 
of  the  trust  and  duties  Imposed  upon  them. 
By  supplemoital  petition  It  is  alleged  that 
since  the  filing  of  the  original  petition,  a 
special  meeting  of  the  stockholders  was  held ; 
at  this  meeting  the  property  was  estimated 
to  be  of  the  value  of  $151,860,  and  the  com- 
pany's indebtedness  at  about  the  sum  of  $10,- 
000;  that  since  this  special  meeting  whldi 
was  held  on  November  20,  1920,  an  offer  was 
made  to  appellants  to  exchange  176  shares 
of  preferred  sto<^  for  the  equity  in  the 
pr(^)ert7  owned  by  tlie  company  and  known 
as  the  LIncolndale  property,  subject  to 
$30,000  incumbrance  thereon;  and  an  offer 
of  100  shares  of  common  stoA  for  the  Sewall 
street  lots  owned  by  the  company,  subject  to 
$10,000  Incumbrance ;  and  that  170  shares  of 
preferred  stock  was  offered  for  the  equity 
in  the  Rollins  building  owned  by  the  com- 
pany, the  incumbrance  thereon  being  $33,000; 
that  the  appellants  desire  the  assistance  of 
the  court  In  making  distribution  and  liqui- 
dation of  this  stock  and  transfer  of  this 
property,  if  the  same  can,  in  the  Judgment 
of  the  court,  be  done  without  prejudice  to 
the  rights  of  the  other  shareholders.  It  is 
alleged  that  parties  owing  notes  given  for 
stock  desire  to  liquidate  their  stock  by  sur- 
rendering the  same  for  the  notes  on  the  basis 
of  the  par  value  of  the  stock.    Aad  the  ap- 
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pellants  pray  the  aid  of  the  court  to  take 
testimony  and  fix  and  ascertain  the  value  of 
all  the  real  estate  and  properties  held  and 
owned  by  the  company  at  the  date  of  Its  dis- 
solution; that  the  court,  by  decree,  fix  and 
determine  the  method  of  liquidation;  that 
the  court  authorize  and  empower  the  trustees 
to  make  the  exchange  of  property  for  said 
stock,  each  transaction  to  be  reported  to  the 
court  and  confirmed  by  the  court;  and  that 
the  court  direct,  by  Its  decree,  the  method 
of  meeting  the  obligations  of  said  dissolved 
corporation;  and  for  such  other  and  further 
Instructions  as  the  court  may  deem  neces- 
sary in  discharge  of  the  trust  imposed  upon 
them  by  law. 

[1]  The  sole  Issue  presented  Is  whether  the 
petition  states  a  cause  of  action.  To  deter- 
mine this  question  It  Is  necessary  to  examine 
several  provisions  of  our  statutes. 

Section  558,  Rev.  St  1913,  provides  that 
the  title  to  all  real  estate  belonging  to  a  dis- 
solved corporation  shall,  at  the  time  of  the 
dissolution  of  the  same,  pass  to  the  trustees 
of  such  corporation,  who  shall  have  full 
power  and  authority  to  sell  and  dispose  of 
any  such  real  estate  In  such  manner  and  up- 
on such  terms  as  may  be  thought  best  for 
the  interest  of  the  creditors  and  stockhold- 
ers ;  and  upon  such  sale  to  make  a  good  and 
sufficient  title  therefor. 

By  section  555,  Rev.  St  1913,  It  Is  provided 
thai  upon  the  dissolution  of  any  corporation, 
the  directors  or  managers  of  the  affairs  of 
such  corporation  shall  be  trustees  of  the 
creditors  and  stockholders  of  the  corporation 
dissolved,  and  shall  have  full  power  to  settle 
the  affairs  of  the  same,  collect  and  pay  the 
outstanding  debts,  and  divide  among  the 
8to<Uiolders  the  moneys  and  properties  that 
shall  remain  In  proportion  to  the  stock  of 
each  stockholder  paid  up,  after  the  payment 
of  debts  and  necessary  expenses. 

By  section  559,  Rev.  St  1913,  it  is  pro- 
vided the  trustees  of  any  such  dissolved  o5r- 
poration  shall  be  subject  to  the  control  of  the 
court,  and  be  liable  to  be  sued  by  petition  in 
equity  on  behalf  of  any  person  interested  on 
account  of  any  neglect  or  omission  of  duty 
or  abuse  of  trust 

[3]  By  statute  it  is  made  the  duty  of  the 
appellants  to  settle  the  affairs  of  the  corpo- 
ration, and  imposes  upon  them  the  duty  of 
deciding  every  proposition  that  they,  by  their 
petition,  seek  to  have  the  court  determine. 
In  bringing  this  action  appellants  evidently 
relied  upon  section  559  to  give  the  court  Ju- 
risdiction. That  this  section  gives  the  court 
Jurisdiction  over  the  trustees  of  a  dissolved 
corporation  cannot  be  disputed.  But  when 
and  how  wUl  it  be  exercised,  and  at  whose 
instance?  The  statute  specifically  points 
out  the  duties  of  the  ai»)ellant8,  and,  if  they 
-fall  in  that  regard,  they  are  subject  to  the 
control  of  the  court,  and  not  otherwise.  A 
careful  analysis  of  the  petition  fails  to  show 
that  the  appellants  have  done  or  propose  do- 


ing that  wlii<ib  is  a  n^ect  or  omission  of 
duty  or  an  abuse  of  the  trust  imposed  upon 
them  by  law.  And  until  they  have  done  or 
propose  doing  some  such  act,  they  are  not 
subject  to  the  control  of  the  court  Besides 
the  action  most  i>e  on  the  petition  of  some 
person  interested,  and  because  of  some  neg- 
lect or  omission  of  duty  or  abuse  of  the 
trust  imposed  upon  them  by  law.  The  statu- 
tory right  to  sue  by  some  persoU  interested 
precludes  the  appellants  from  bringing  the 
action  authorized  by  this  section.  It  there- 
fore follows  that  the  petition  does  not  state 
a  cause  of  action  under  this  section. 

[2]  The  appellants  aeA  to  invoke  the  rule 
that  when  the  meaning  of  a  will,  deed,  con- 
tract or  other  instrument  which  relates  to  or 
creates  a  trust  is  doubtful,  so  that  by  reason 
thereof  the  trustee  is  embarrassed  or  exposed 
to  dangers  in  the  execution  of  his  trust,  a 
court  of  equity  will  construe  the  instrument 
declare  its  legal  force  and  effect,  and  give 
advice  and  instruction  in  regard  to  carrying 
out  of  said  trust.  The  statute  creating  the 
trust  imposes  no  duty  upon  the  appellants 
that  is  doubtful  or  that  wUl  embarrass  them 
in  the  exercise  of  the  duties  devolving  upon 
them.  True,  the  petition  recites  that  certain 
stockholders  propose  to  surrender  stock  in 
exchange  for  certain  properties,  and  othem 
to  surrender  stock  for  notes  given  In  settte- 
ment  for  stock  and  not  paid,  and  that  they 
have  been  advised  by  counsel  that  as  trusteei 
and  by  operation  of  law  they  have  the  right 
to  divide  and  distribute  the  property  of  the 
corporation  in  specie  under  the  terms  of  the 
statute,  and  that  the  value  of  the  two  classes 
of  stock  depends  upon  what  is  to  be  treated 
as  surplus  or  earnings  and  the  value  of  tlie 
property,  and  that  they  are  in  doubt  as  to 
what  they  should  do,  and  pray  that  the  court 
fix  and  det^mine  the  method  of  liquidation. 
In  other  words,  that  the  court  shall  relieve 
the  appellants  of  the  duties  and  responsi- 
bilities Imposed  upon  them  by  law,  some  of 
which  are  mandatory  and  othna  discretion- 
ary. We  are  of  the  oi^nlon  that  the  facts 
stated  in  the  petition  do  not  bring  than  within 
this  ml&  To  follow  such  a  rule  in  this  case 
would  be  the  discharging  by  the  court  of  the 
duties  imposed  upon  appellants  by  law  and 
relieve  them  from  responsibility  in  the  Uqui- 
daticm  of  the  affairs  of  the  corporation.  This 
the  court  will  not  do.  The  appellants  are,  by 
statute,  made  trustees  of  the  dissolved  cor- 
poration. Their  duties  are  spedflcally  point- 
ed out,  fixed  and  determined  by  law,  and  they 
are  not  entitled  to  apply  to  tiie  court  for  in- 
structions. To  Instruct  them  would  be  to 
direct  that  they  follow  the  plain  and  explicit 
direction  of  the  statute. 

'The  petition  does  not  state  a  cause  of  ac- 
tion, and  the  trial  court  properly  sustained 
the  demurrers  thereto. 

The  Judgment  of  the  lower  court  is 

Affirmed. 
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SCOTT  V.  HABINCK.    (No.  34267.) 
(Supreme  Court  of  Iowa.    Oct.  25,  18ZL) 

1.  PlaaMng  •b>433(2)— PlM^lag*  ahowlng  that 
plaintiff  had  oauso  of  aotloa  for  dana««a  for 
illegal  datontlon  or  possession  of  land,  and 
that  sole  oontrovorey  relates  to  the  amount 
of  damagee,  held  sufficient. 

Where  the  petition,  answers,  ameadmenta, 
and  substitutes  made  it  clear  that  plaintiff  had 
a  good  cause  of  action  for  unlawful  detention 
or  possession  of  land,  and  that  the  sole  con- 
troTersy  related  to  the  amount  of  the  recorery, 
and  all  the  parties  in  interest  were  before  the 
court,  recorery  will  be  affirmed. 

2.  Daniagea  «=3l-.Doflnltloa  of  torm  "dam* 
ages." 

"Damaees"  aa  used  in  discussing  liability 
for  violation  of  contract  rights  and  obliga- 
tions is  but  another  word  for  compensation, 
an  equivalent  in  money  for  loss  sustained  by  the 
complaining  party  by  reason  of  Tiolation  of 
such  right  or  obligation. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Socond  Series,  Dam- 
age—Damages.  ] 

8.  Vendor  and  psrchaser  ^=3 1 96— Purchaser 
of  land  who  resold  before  date  for  giving  pos- 
session cannot  recover  rents  and  profits  dur- 
ing time  land  waa  aniawfully  kept  by  ven- 
dor. 

Where  purchaser  of  land  resold  before  the 
date  for  giving  possession,  he  cannot  recover 
rents  and  profits  daring  time  the  land  was  un- 
lawfully kept  by  his  vendor. 

4.  Vendor  and  purohasor  «=»35l(l)— Purohas- 
sr  who  resold  land  may  recovor  of  vendor  only 
what  he  had  to  pay  to  his  veadsos  for  aniaw- 
fttl  detention  of  possession. 

In  an  action  for  damages  for  withholding 
possession,  where  a  purchaser  resold  land  be- 
fore the  date  for  giving  possession,  he  is  lim- 
ited In  recovery  to  the  amount  which  he  paid 
his  vendees  because  of  the  unlawful  detention 
of  the  land  by  the  vendor. 

5.  Assignments  «s9l37— Evidenoo  hold  Insnf- 
flciont  to  show  ao  assignment  of  claim  for 
damages. 

In  an  action  for  damages  against  vendor 
for  withholding  possession  by  a  purchaser  who 
resold  before  date  for  giving  possession,  evi- 
dence held  insufficient  to  show  an  assignment 
by  the  vendee  of  the  purchaser  of  a  daim  for 
damages  for  onlawfol  detention  of  land  by  the 
vendor. 

6.  Vendor  and  purchaser  «=s>2l5— On  resale  by 
purchaser  before  date  for  giving  possession. 
Vendee  of  purchaser  acquired  no  right  against 
the  vendor  for  unlawful  detention  of  posses- 
sion. 

Where  purchaser  of  land  resold  before  date 
for  giving  possession,  his  vendee,  who  had 
taken  no  assignment  of  the  contract  with  the 
vendor,  acquired  no  right  against  the  vendor 
for  unlawful  detention  of  possession. 
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7.  Vendor  and  pvrehaser  •=>345!— Vendor  oan- 
not  eountorolalm  for  imprevomeats  on  land. 
In  aetion  by  pnrohasor  for  dam'aoas  bocauso 
of  uniawfHl  dotostlon  of  posssssloa. 
In  an  aetion  by  the  purchaser  for  damagea 
on  account  of  nnlawfnl  detention  of  possession, 
having  resold  before  date  for  delivery,  the  ven- 
dor cannot  counterclaim  for  expenses  incurred 
in  building  sheds  and  feed  boxes  on  the  land. 

Appeal  from  DiBtrlct  Conrt,  Monona  Coun- 
ty;  0.  0.  Hamilton,  Judge. 

Action  to  recover  damages  for  the  use  and 
occupation  of  land  sold  to  plaintiff  by  appel- 
lant, who  is  alleged  to  have  wrongfully  re- 
fused to  yield  possession  of  the  property  for 
a  period  of  two  years.  Plaintiff  also  demand- 
ed recovery  on  certain  items  more  imrtlcular- 
ly  mentioned  tn  the  opinion.  By  order  of 
court  or  agreement  of  parties  the  cause  ap- 
pears to  have  been  tried  as  in  equity.  There 
was  a  judgment  for  plaintiff  for  the  sum  of 
$5,091.06  and  defendant  appeals.  Modified 
and  affirmed. 

C.  E.  UnderhiU,  of  Onawa,  and  Sims  & 
Knehnle,  of  Denls<m.  for  aK>elIant. 

Prichard  &  Prichard,  of  Onawa,  for  ap- 
pellee. 

WEAVER,  J.  The  pleadings  in  the  case 
are  voluminous,  and  we  shall  not  attempt 
their  extended  statement  So  much  of  the 
claims,  defenses,  and  -counterclaims  as  are 
material  upon  this  appeal  wUl  readily  be 
comprehended  from  the  foregoing  preliminary 
statement  and  the  recitals  hereinafter  found. 

On  March  16,  1917,  the  plaintiff  entered 
into  a  written  contract  with  the  defendant 
Barney  Habinck,  by  which  Habinck  under- 
took to  sell  and  convey  to  plaintiff  a  certain 
farm  of  480  acres  In  Monona  county,  Iowa, 
on'  terms  and  conditions  which  need  not  here 
be  set  out,  except  to  say  that  defendant  there- 
by agreed  to  surrender  possession  on  March 
1,  1918.  Litigation  ensued  between  the  par- 
ties, Jn  which  Habinck  sought  to  avoid  and 
set  aside  the  contract,  and,  pending  those 
proceedings,  he  remained  in  possession  of  the 
property.  The  suit  resulted  in  a  Judgment 
sustaining  the  validity  of  the  sale,  and  Iln- 
blnck  finally  gave  way  and  quit  the  premis- 
es about  March  1,  1920,  and  thereupcm  plain- 
tiff brought  this  action  to  recover  the  dam- 
ages which  he  alleged  he  had  suffered  by 
reason  of  defendant's  wrongful  detention  of 
the  property;  such  damages  specified  in  the 
petition  being  the  rents  and  profits  of  the 
premises  at  the  rate  of  H.S00  per  year. 
Plaintiff  further  alleged  he  had  suffered  oth- 
er damages,  in  that  defendant  refused  to 
unite  with  him  In  procuring  or  renewing  a 
loan  on  the  land  as  he  had  agreed  in  the 
contract,  thereby  putting  the  plaintiff  to  ad- 
ditional expense  and  increased  Interest  He 
also  asked  to  recover  the  amount  of  a  prom- 
issory note  of  $280  and  interest 


9For  other  cases  see  same  topic  and  KBT-NUUBSR  tn  all  Key-Numbered  OUestS  lad  Indexes 
IW  N.W.-62 
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The  defendant  admits  the  making  of  the 
contract,  the  litigation  resulting  therefrom, 
Its  unfavorable  termination,  and  bis  retention 
of  the  possession  for  the  period  of  two  years 
after  the  date  prescribed  therefor  in  the  con- 
tract. He  also  admits  the  giving  of  the  prom- 
issory note,  and  that  It  Is  unpaid.  Among 
other  defenses  the  defendant  alleged  in  his 
answer  that  within  a  few  days  after  the  exe- 
cution of  the  contract  in  March,  1917,  and 
while  defendant  was  still  in  rightful  posses- 
sion of  the  land,  plaintiff  resold  the  property 
to  Peter  liSjnp,  who  In  turn  has  since  sold 
and  transferred  the  same  to  O.  M.  Patrick, 
and  by  reason  thereof  plalntifCs  damages  re- 
coverable from  the  defendant  on  account  of 
the  retention  of  possession  by  the  latter  are 
not  to  be  measured  by  loss  of  rents  and  prof- 
its during  that  time,  but  by  plaintiff's  liabili- 
ty, if  any,  to  his  grantees,  Lamp  and  Patrick, 
to  whom  he  had  been  unable  to  deliver  pos- 
session. It  is  further  alleged  that  on  Feb- 
ruary 23,  1920,  the  plaintiff  settled  and  ad- 
Justed  the  claim  and  demand  of  said  Lamp 
and  Patrick  for  damages  for  the  loss  of  the 
use  and  possession  of  the  land  during  the 
two  years  In  question,  and  recrived  full  re- 
lease and  discharge  thereof  from  them  by 
payment  of  the  sum  of  $2,600,  which,  it  is 
insisted,  Is  the  limit  of  defendant's  liability 
to  plaintiff  on  any  theory,  but  is  not  recover^ 
able  In  this  action. 

Thereafter,  and  ai^arently  to  avoid  the 
defense  so  pleaded,  plaintiff  amended  hia 
petition,  alleging  that  after  obtaining  the  con- 
tract with  defendant,  he  (plaintiff)  resold  the 
land  to  Lamp,  agreeing  to  deliver  possession 
March  1,  1918,  but  by  reason  of  defendant's 
refusal  to  surrender  the  premises  plain- 
tiff was  unable  to  comply  with  his  contract, 
and  thereby  became  liable  to  Lamp  or .  to 
Lamp  and  Patrick  for  damages,  and  to  re- 
lease himself  from  such  obligation  he  was 
compelled  to  pay  said  purchasers  the  sum  of 
$2,500.  He  further  alleges  that  in  making 
said  settlement  it  was  orally  agreed  with 
Lamp  that — 

"Plaintiff  should  have  all  the  right  of  said 
Lamp  in  and  to  any  claim  he  might  have  had 
or  did  have  against  the  said  defendant  or  any 
other  person  by  reason  of  his  failure  to  se- 
cure possession  of  said  premises." 

The  pleadings  set  up  other  claims  and  coun- 
terclaims as  to  which  we  shall  not  extend 
this  opinion  for  particular  statement.  They 
relate  to  the  Item  of  extra  interest,  already 
mentioned,  and  to  certain  credits  or  counter- 
claims asserted  by  defendant  for  taxes  paid 
for  money  expended  for  a  few  minor  im- 
provements, for  Interest  paid  and  for  dam- 
ages for  wrongful  attachment  Except  as 
hereinafter  noted  we  discover  nothing  in  the 
findings  of  the  trial  court  in  these  respects 
to  warrant  our  interference  with  its  conclu- 
sions thereon.  The  only  really  debatable 
question  presented  by  the  record  Is  upon  the 


measure  of  plaintifrs  damages  because  otf 
the  defendant's  refusal  to  give  up  possession 
as  he  had  agreed.  The  appellant  does  not 
argue  that  he  Is  under  no  legal  liability  to 
plaintiff  for  this  failure  to  perform  his  con- 
tract He  In  effect  concedes  that  the  result 
of  the  former  litigation  leaves  him  charged 
with  such  liability,  but  his  contention  here 
is:  First,  that  a  recovery  of  such  damages 
cannot  be  had  in  this  action;  and,  second, 
that  if  a  recovery  upon  that  Item  can  be 
had  herein,  it  is  limited  to  the  amount  the 
plaintiff  was  compelled  to  pay,  and  did  pay, 
to  Lamp.  We  shall  therefore  address  our- 
selves to  these  Issues. 

[1]  I.  Tte  question  whether  the  plaintiff's 
damages  in  this  respect  may  be  recovered  in 
this  action  would  be  difficult  to  affirm  under 
a  more  technical  or  mate  sdentlflc  system  of 
pleading  than  such  as  prevails  in  this  Juris- 
diction, where  liberality  of  amendment  before 
trial,  pending  trial,  and  after  trial  is  the  rule, 
and  denial  of  amendment  the  exertion 
makes  it  possible  to  ke^  the  pleader  of  ordi- 
nary ingenuity  from  being  turned  out  of 
court  if  his  pleadings  in  their  final  form 
state  a  claim  or  defense  of  which  the  court 
may  properly  assume  Jurisdiction.  Now  in 
the  instant  case  the  pleadings,  petition,  an- 
swer, amendments,  and  substitutes  do  make 
it  clear  that  plaintiff  has  a  good  cause  of  ac- 
tion, and  that  the  sole  controversy  relates  to 
the  amount  of  the  recovery.  Such  being  the 
case,  and  all  the  parties  in  interest  b^aig 
before  the  court,  there  appears  to  be  no  suffi- 
cient reason  why  the  dispute  should  not  be 
here  adjudicated.  There  should  be  an  end 
to  litigation  somewhere.  These  parties  have 
been  clenched  in  legal  combat  now  nearly  four 
years ;  they  have  had  their  day  In  both  trial 
and  api>ellate  tribimal ;  and  we  are  not  dis- 
posed to  protong  the  quarrel  by  dismissing 
the  plaintiff  out  of  court  simply  to  have  him 
re-enter  with  the  same  bone  of  contention  at 
another  door.  We  therefore  overrule  the  ob- 
jection to  the  sufficiency  of  the  pleadings, 
and  proceed  to  consider  what  is  the  proper 
measure  of  plaintiff's  damages. 

[2,  3]  n.  "Damages"  as  that  word  is  used 
in  discussing  liability  for  violation  of  con- 
tract rights  and  obligations  is  but  another 
word  for  compensation,  and,  generally  speak- 
ing, compensation  Is  an  equivalent  in  money 
for  loss  sustained  by  the  complaining  party 
by  reason  of  violation  of  such  right  or  ob- 
ligation. Plaintiff's  original  petition  was  a 
simple  ordinary  demand  for  the  recovery  of 
rents  and  profits  alleged  to  have  been  lost 
to  the  plaintiff  by  the  defendant's  failure 
to  surrender  possession  of  the  land  whldi 
had  been  the  subject  of  controversy  between 
them.  Had  the  case  proceeded  to  trial  upon 
the  claim  so  pleaded,  it  Is  manifest  he  could 
not  have  been  awarded  a  recovery  thereon; 
for  upon  his  own  showing  he  was  not  en- 
titled to  the  possession  or  use  of  the  land  at 
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any  time  daring  tbe  period  Bpeclfled  by  bltn.  r  ag<e8  on  that  ba>la. 
Whatever  right  he  might  otherwise  have 
acquired  to  such  use  and  possesalon,  he  part- 
ed with  by  bis  resale  to  Lamp.  Tlie  ccDtract 
was  still  valid  In  his  bands,  giving  him  the 
right  to  enforce  specific  performance  and 
compel  a  conveyance  of  title  which  wotild 
Innre  to  the  benefit  of  IJamp,  bat  rents  and 
profits  as  such  are  recoverable  only  by  the 
person  or  persons  In  whom  was  the  right  of 
possession  at  the  time  they  accrued.  Han  ▼. 
Hall,  150  Iowa,  2T7,  129  N.  W.  960. 

[4]  Though  not  entitled  to  rents  and  prof- 
its, plaintiff  doubtless  could  under  proper  al- 
legations recover  from  defendant  for  any 
loss  or  expense  reasonably  Incurred  by  him 
in  satisfying  the  Just  claims  of  Lamp  on  ac- 
count of  his  being  kept  ont  of  possession 
pending  the  former  litigation.  Such  allega- 
tions appear  to  have  been  supplied  by  the 
amendment  to  the  petition.  It  Is  there  aver^ 
red,  and  is  shown  by  the  evidence  without 
serious  dispute,  that  plaintiff  did  settle  with 
Lamp  and  Patrick  for  their  failure  to  get 
the  possession  and  obtained  release  of  their 
claims  for  their  damages  so  sustained  at  an 
expense  to  him  of  $2,600.  That  this  entitles 
plaintiff  to  a  recovery  for  the  amount  so 
expended  by  him  there  is  no  ro<Hn  for  doubt. 
Is  he  entitled  to  anything  more?  We  think 
not.  Tills  Is  an  action  to  recover  damages, 
an  award  of  a  money  recovery  sufficient  to 
compensate  the  plaintiff  for  what  he  has  lost 
by  reason  of  defendant's  retention  of  the  pos- 
session of  the  land  for  the  two  years  begin- 
ning Marc^  1,  1918.  Conceding,  as  It  must 
be,  that  defendant's  retention  of  the  pos- 
session of  the  land  after  March  1,  1918,  was 
in  violation  of  his  contract,  and  further  con- 
ceding that  before  said  date  and  at  a  time 
when  defendant's  possession  was  still  right- 
ful, plaintiff  resold  the  land  to  Lamp  with 
right  of  possession  from  and  after  said  date, 
and  that  Lamp,  being  kept  out  of  the  posses- 
sion for  the  period  of  two  years,  made  claim 
against  plaintiff  for  the  damages  so  sustain- 
ed, and  that  plaintiff  settled  said  claim  and 
was  released  therefrom  in  consideration  of 
his  paj'ment  of  $2,600,  what  has  the  plaintiff 
lost  by  reason  of  the  breach  of  defendant's 
contract  In  this  respect?  Wliat  amount  of 
money  Is  required  to  make  the  plaintiff  whole 
with  respect  to  the  injiu^  done  him  by  de- 
fendant's violation  of  his  agreement?  If  the 
answer  to  this  Inquiry  be  not  that  his  loss  or 
injury  is  measured  by  what  it  reasonably 
cost  him  to  satisfy  the  claim  of  Lamp,  on 
what  theory  Is  he  to  be  allowed  more? 

[5]  Plaintiff  answers  the  inquiry  by  saying 
that  defendant  was  liable  to  Lamp  (if  not 
to  plaintiff)  for  the  full  amount  of  the  rents 
and  profits  of  the  land  for  two  years,  and 
tliat  in  the  settlement  between  plaintiff  and 
Lamp,  the  latter  assigned  his  claim  therefor 
to  the  plaintiff,  and  that  by  said  assignment 
he  (plaintiff)  acquired  a  right  to  recover  dam- 
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It  Is  true  that  plain  tiff 
in  amendment  to  his  petition  alleged  his  re- 
sale of  the  land  to  Lamp,  and  that  by  reason 
of  defendant's  violation  of  his  agreement  to 
surrender  the  premises  on  March  1,  1918, 
Lamp  was  kept  out  of  the  possession,  and 
that  plaintiff  settled  Lamp's  claim  for  dam- 
ages on  that  account  by  payment  of  $2,500, 
and  that  in  said  settlement  it  was  orally 
agreed  the  plaintiff  "should  have"  all  the 
right  of  Lamp  in  or  to  any  claim  he  might 
have  or  did  have  against  defendant  or  any 
other  person  by  reason  of  bis  failure  to  se- 
cure possession  of  said  premises.  While  this 
allegation  Is  not  without  some  evidence  In  its 
support,  the  record  as  a  whole  we  regard  as 
insufficient  to  establish  It  The  settlement 
referred  to  was  reduced  to  writing  In  the 
following  form: 

"Contract  of  Settlement  We,  the  under- 
signed, hereby  acknowledge  full,  complete  and 
satisfactory  settlement  with  J.  B.  Scott  by 
reason  of  any  damages  we  may  have  suffer- 
ed by  failnre  on  his  part  to  deliver  to  as 
possession  of  premises  purchased  by  the  said 
J.  E.  Scott  from  Barney  Habinck  and  by  him 
sold  to  Peter  Lamp  and  by  Peter  Lamp  to  O. 
M.  Patrick.  This,  however,  is  not  to  be  con- 
sidered as  a  settlement  of  any  matters  of  set- 
tlement between  the  said  Peter  Lamp  and  O. 
M.  Patrick  concerning  their  transactions  in 
this  matter  with  each  other,  but  is  merely  a 
settlement  between  these  said  parties  and  J. 
B.  Scott  and  bis  associates.  Dated  this  23d 
day  6f  February,  1920,  at  Onawa,  Iowa.  [Sign- 
ed]    Peter  Lamp.    O.  M.  Patrick." 

It  would  aeem  strange  that  If  the  agree- 
ment In  fact  made  c<»itained  such  a  stipu- 
lation or  condition,  or  if  plaintiff  supposed 
he  was  to  acquire  from  Lamp  any  right  to 
recover  from  defendant  anything  more  than 
reimbursement  for  tbe  damages  paid  Lamp 
he  would  have  been  careful  to  have  It  ex- 
pressed in  the  writing.  Not  that  an  oral  as- 
signment, if  Lamp  bad  then  any  assignable 
right  or  cause  of  action  against  defendant 
would  not  have  been  valid,  but  that  its  omis- 
sion from  the  writing  is  a  significant  circum- 
stance, indicating  that  the  claim  now  assert- 
ed was  an  afterthought  X/amp  himself,  an- 
swering a  leading  question  by  plaintiff's 
counsel  concerning  the  alleged  understand- 
ing with  plaintiff,  answered,  "Yes ;  he  should 
have  all  tho  right  entitled  to  aU  that"  Pat- 
rick as  a  witness  does  not  mention  the  mat- 
ter. Plaintiff's  counsel,  testifying  as  a  wit- 
ness, says  that — 

In  the  negotiation  for  this  settlement  "the 
qnestion  then  arose  as  to  whether  or  not 
there  might  be  some  trouble  on  the  part  of 
Mr.  Scott  in  bringing  Uiis  action,  provided  that 
he  settled  with  these  parties.  We  did  not 
think  that  it  wonld  be  a  legal  objection,  but  I 
wanted  to  save  any  objection,  and  it  was  agreed 
that  part  of  the  consideration  for  the  $2,500 
was  that  Mr.  Scott  should  have  all  of  the  rights 
of  Mr.  Patrick  and  Mr.  Lamp,  and  was  to  have 
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■a  aarignment  «(  all  the  rights  of  Mr.  Iiamp 
and  Mr.  Patrick  against  Habinck,  so  that  if 
any  question  arose  Mr.  Scott  would  have  been 
entitled  to  maintain  this  action  in  his  own 
name.  After  this  was  agreed  upon  I  asked 
Mr.  Underhill  to  have  Mr.  Lamp  make  this 
assignment  Mr.  Lamp  bad  gone  out,  and  Mr. 
Underbill  said  that  he  would  get  the  assign- 
ment In  writing,  and  it  was  the  agreement 
at  that  time  between  myeeU,  Mr.  Lamp  and 
Mr.  Patrick  and  Mr.  Jacobson  that  Mr.  Scott 
was  to  have  all  of  the  rights  of  action  against 
Mr.  Habinck  that  they  would  have,  or  did  haye." 

Mr.  Underhill,  who  r^resented  Mr.  Lamp 
In  that  transaction  and  was  called  as  a  wit- 
ness for  plaintiff,  testified: 

"Q.  Do  you  remember  at  that  time  what 
the  agreement  was  between  Mr.  Lamp  and  my- 
self acting  for  Mr.  Scott  and  Air.  Jacobson  as 
to  Mr.  ScoU's  hairing  all  of  the  rights  of  the 
defendant  Lamp  and  Patrick  against  Mr.  Ha- 
binck in  relation  to  these  matters?  A.  Well,  I 
do  not  know  that  part  exactly.  I  remember 
some  of  the  things;  I  could  state;  I  know  it 
was  talked  over  at  the  time  that  Mr.  Lamp— I 
think  that  Mr.  Scott  Joined  in  the  case  against 
Mr.  Habinck  for  damages;  and  I  think  it  was 
also  talked  that  Mr.  Lamp  asked  upon  my  ad- 
vice, for  this  settiement,  and.  that  they  could 
then  recover  for  all  of  the  damages  they  were 
entitied  to  from  Mr.  Habinck;  that  is  my  un- 
derstanding of  the  substance  of  the  talk.  Q. 
Isn't  it  true  that  after  this  oral  agreement  was 
made  I  spoke  to  you  about  getting  an  assign- 
ment from  Mr.  Idunp,  and  that  you  said  yon 
would  try  and  do  so,  or  that  you  would  do  so? 
A.  No;  I  don't  remember  about  that  If  you 
say  so,  yon  probably  did.  I  don't  remember 
that" 

It  will  be  seen  at  once  that  the  substance 
of  the  entire  showing,  giving  It  Its  most  nat- 
ural construction,  Is  that  the  question  then 
In  the  minds  of  the  parties  was  whether  If 
plaintiff  settled  with  Lamp  and  paid  him  the 
damages  demanded,  he  (plaintlflT)  would  there- 
by acquire  a  right  to  reimburse  himself  by 
a  recovery  from  defendant,  and  the  sugges- 
tion discussed  was  whether  that  right  would 
be  more  effectually  guarded  by  an  assign- 
ment The  parties  to  the  settlement  were 
both  represented  by  experienced  lawyers, 
who,  we  must  assume,  knew  that  no  assign- 
ment was  necessary  to  sustain  such  right  of 
action  and  let  the  subject  pass  without  that 
formality. 

[I]  Again  It  Is  a  pertinent  Inquiry  wbat 
right  of  action  was  then  vested  In  Lamp  to 
recover  the  rents  and  profits  from  defendant 
which  he  could  assign  to  plaintiff.  Lamp's 
purchase  was  direct  from  phdntlfl.    He  bad 


taken  tram  plaintiff  no  asslgainant  of  Che 
contract  with  the  defendant  Tbere  was  no 
privity  of  contract  between  him  and  defend- 
ant He  looked  to  plalntlfl  alone  to  deliver 
blm  the  possession,  and  to  plaintiff  alone  he 
looked  for  damages  oocasioned  by  its  non- 
delivery. That  claim  he  settled,  and  gave 
plaintiff  a  full  and  tfecUve  discharge,  and 
by  so  doing  the  latter  became  at  once  vested 
with  a  right  of  action  against  defendant  for 
the  recovery  of  oompensatlon,  and  nothing 
more. 

[7]  m.  Tb»  plaintiff  has  taken  a  counter 
appeal  from  so  mncfa  of  the  decree  below  as 
givee  the  defendant  credit  for  expense  Incur- 
red by  blm  in  constructing  certain  sheds  and 
feed  boxes  on  the  farm.  These  items  total 
the  sum  of  $471.60.  Altliougfa  these  expois- 
es  were  Incurred  without  the  knowledge  or 
consent  of  the  plaintiff,  yet  If  made  In  good 
faith  a  credit  therefor  In  an  accounting  for 
rents  and  profits  would  not  be  Inequitable. 
But  as  we  find  plaintiff  not  entitled  to  recov- 
er rents  and  profits  as  such,  and  we  confine 
his  recovery  to  compensation  for  the  dam- 
ages he  has  sustained  in  making  good  his 
sale  to  Lamp,  we  think  his  recovery  should 
not  be  diminished  by  charging  with  these 
items. 

It  follows  from  what  we  we  have  said  that 
the  findings  of  the  trial  court  should  be  modi- 
fied, as  follows: 

'  1.  TtM  item  numbered  2  for  rental  value 
of  the  land  is  set  aside,  and  in  lieu  thereof 
the  defendant  will  be  charged  with  damages 
for  failure  to  deliver  possession  In  the  amount 
of  $2,500,  with  Interest  thereon  at  6  per  cent 
from  February  23,  1020,  the  date  of  the  pay- 
ment of  damages  by  plaintiff  to  Lamp. 

2.  Tl^e  finding  numbered  6  will  be  modified 
by  striking  therefrom  .the  items  of  credit  al- 
lowed the  defendant  for  constructing  a  shed, 
$208,  and  for  cement  boxes,  $173.60. 

The  foregoing  modifications  being  made, 
and  all  other  findings  of  the  trial  court  in 
favor  of  plaintiff  being  sustained,  all  as  o£ 
the  date  when  the  Judgment  was  entered  be- 
low, the  record  indicates  a  recovery  for 
plaintiff,  as  we  compute  it,  in  the  sum  of 
$2,284.31.  The  Judgment  of  the  district  court 
as  thus  modified  will  stand  as  of  the  date 
of  its  entry,  January  21, 1021.  Costs  of  this 
court  will  be  apportioned  and  taxed  one-half 
to  each  party. 

Modified  and  affirmed. 

KVAKS.  0.  J.,  and  DB  QEAFT  and  FBES- 
TON,  JJ.,  concur. 
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(Supreme  Court  of  Iowa.    Oct  25,  1921.) 

1.  Statutes  «=9l2l  (I)— Saotloa  of  act  as  to  Jit- 
ney licenses  held  not  nnoonstltutlonal  as  not 
embraoed  In  tKI*. 

Const,  art  8,  f  29,  requiring  the  subject  of 
a  statute  to'be  expressed  in  its  title,  does  not 
render  unconstitutional  section  4,  e.  115,  Acts 
39th  Oen.  Assem.;  the  title  of  the  act  dealing 
with  the  UcensiitK,  regulating,  and  limiting  the 
operation  of  so-called  jitney  busses,  and  section 
4  thereof  authorizing  the  city  or  town  council 
to  grant  or  reject  an  application  for  license  to 
operate  a  jitne;  bus. 

2.  Constltntlonal  law  «s»48— Acts  not  held  In- 
valid except  In  clear  oaaau 

The  judicial  power  to  declare  aa  act  of  tk» 
Legislature  unconstitutional  and  Toid  will  not 
be  used  unleas  In  a  clear  case. 

3.  Constitutional  law  «=348— Acts  construed  to 
uphold  validity.  ■ 

The  court  should  so  construe  an  act  as  to 
avoid  the  necessity  of  declaring  It  unconstitu- 
tional. 

Appeal  from  District  Court,  Woodbury 
County;  C.  C.  Hamilton,  Judge. 

Action  In  equity  to  enjoin  defendants  from 
Interfering  wltb  his  operation  of  a  eo-called 
jitney  bus  on  the  streets  of  Sioux  City,  and 
to  enjoin  defendants  from  proeecntlngblmfw 
the  violation  of  an  ordinance  passed  pursu- 
ant to  chapter  115  of  Acts  89tli  Gen.  Aasem. 
Appellant's  contention  is  that  aection  4  of 
that  act  is  unconstitutiaaal,  for  that  the  sub- 
ject thereof  is  not  expressed  in  the  title  to 
the  act  as  required  by  section  29,  art  3.  of 
the  Constitution  of  Iowa..  Appellant  also  asks 
that  the  dty  authorities  be  required  to  Issue 
to  him  a  license  to  operate  his  bus.  He  claims 
this  right  under  what  he  alleges  to  be  the  val- 
id provisions  of  the  act  The  matter  was  first 
presented  to  the  district  court  for  a  temjpo- 
rary  writ  After  a  bearing  plaintiff  was  de- 
nied the  relief  asked.  Thereafter  defendants 
filed  an  answer,  reciting  the  conditions  exist- 
ing in  Sioux  City  in  regard  to  a  controversy 
between  the  City  and  the  public  and  the  street 
cars,  and  in  regard  to  congestion  of  the 
streets,  public  safety  and  welfare,  and  so  on, 
and  set  up  its  defenses.  The  plaintiff  has  ap- 
pealed. A  stipulation  lias  been  made  by 
which  this  court  is  to  finally  pass  upon  the 
question  presented  as  though  the  hearing  had 
been  on  the  merits.    Affirmed. 

Carlos  W.  Gcdtz,  of  Sioux  City,  for  appel- 
lant 

Fred  H.  Free  and  B.  O.  Smith,  both  of 
Sioux  City,  for  appellees. 

Klndig,  McOlU,  Stewart  ft  Hatfield,  at 
Sioux  City,  amicus  curie. 
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I  PRESTON,  J.  Sevanl  questions  were  rals- 
led  In  the  district  court  and  some  of  them 
have  been  argued  in  this  court  In  a  general 
way,  these  questions,  outride  the  question 
raised  In  regard  to  the  title  of  the  act  of  the 
I^ieglslature,  are  that  section  4  of  the  act  giv- 
ing to  the  city  council  power  to  accept  or 
reject  all  applications,  is  void  because  con- 
trary to  public  policy.  Appellant  questions 
the  motives  of  the  council  in  rejecting  appel- 
lant's application,  and  argues  that  the  coun- 
cil cannot  arbitrarily  reject.  Appellant  also 
contends  that  the  words  "licensing,"  "regu- 
lating," and  "limiting"  the  operation,  as  used 
In  the  act,  do  not  mean  prohibition.  On  the 
the  other  hand,  it  is  contended  by  appellees 
that  the  power  to  regrulate  is  bo  broad  that 
It  Includes  the  power  to  prohibit  under  some 
circumstances,  and  further  that  a  discretion 
is  lodged  in  the  city  council  as  to  whether 
an  application  for  license  shall  be  granted 
or  rejected,  and  that  therefore  the  question 
as  to  the  motives  of  the  council  in  rejecting 
may  not  be  questioned.  Appellees  also  con- 
tend that,  irrespective  of  the  provisions  of 
section  4  of  the  act  in  questicm.  It  has  au- 
thority, under  the  provisions  ot  the  Code,  and 
und«:  section  2  of  the  act  In  question,  and 
under  the  police  power,  to  reject  the  applica- 
tion of  appellant  to  use  the  streets  for  com- 
mercial purposes  as  a  common  carrier  for 
hirfc  Appellees  also  contend  that  the  act  of 
the  Legislature  in  question  is  valid  as  a 
whole,  and  that  under  it  the  council  had  the 
right  to  reject  appellant's  application.  In  a 
general  way  these  are  the  questions  at  first 
argued.  There  may  be  others,  but  counsel 
for  appellant  has  stated  in  oral  argument 
that  all  questions  except  the  one  before  stat- 
ed, in  regard  to  the  title  of  the  act,  are 
waived.  Tliat  seems  to  be  the  question  most 
relied  upon  In  the  printed  argument  In  so 
far  as  the  argument  at  this  point  Involves  a 
construction  of  the  act  in  that  respect^  we 
need  not,  in  view  of  the  situation  as  it  now 
exists  discuss  that  question.  The  words  refer- 
red to  may  properly  be  considered  as  bearing 
upon  the  one  question  now  in  the  case. 

It  appears  that  ai^)ellant  duly  filed  In  the 
office  of  the  clerk  of  the  district  court  a 
bond,  and  that  be  filed  his  application  for  a 
license  with  the  dty  clerk,  stating  the  type 
of  motorcar  or  jitn^  bus  to  be  used  by  him, 
the  license  number  thereof,  and  the  other 
matters  required,  and  that  such  application 
for  a  license  was  rejected  by  the  city  council. 
The  application  also  stated  the  streets  upon 
which  he  intoided  to  operate,  and  in  his 
application  stated  that,  if  the  routing  stated 
was  not  acceptable  to  the  council,  he  would 
accept  any  other  reasonable  routing  which 
the  council  might  prescribe.  It  is  conceded 
by  appellant  that  for  the  purposes  of  this  case 
he  has  no  vested  ri^t  in  the  streets  or  in 
their  use  to  carry  on  the  business  contem- 
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plated.  It  seema  to  be  conceded  by  appellant 
that,  if  section  4  of  chapter  115  Is  valid,  it 
gives  the  dty  council  a  discretion  to  grant  or 
reject  an  application  for  license,  and,  If  such 
discretion  has  been  properly  exercised,  man- 
damus will  not  lie  to  control  such  discretion. 
The  council  has  acted,  by  rejecting  appel- 
lant's application.  This  brings  us  back  to  the 
one  question  in  the  case. 

[1]  1.  Appellees  call  attention  to  the  CSon- 
stltution  of  1846,  article  3,  i  26,  which  reads 
that  every  law  shall  embrace  but  one  object, 
which  shall  be  expressed  In  the  title.  This 
was  changed  later  and  now  reads  (article  3, 
129): 

"Every  act  shall  embrace  but  one  subject,  and 
matters  properly  connected  therewith;  which 
subject  shall  be  expressed  In  the  title.  But  if 
any  subject  shall  be  embraced  in  an  act  which 
shall  not  be  expressed  bi  the  title,  such  act 
shall  be  void  only  as  to  so  much  thereof  as  shall 
not  be  expressed  in  the  title." 

As  said,  it  is  appellanf  8  contention  that  un- 
der this  section  4  of  the  Acta  of  the  Thirty- 
Ninth  General  Assembly,  before  cited,  is 
invalid,  and  that  the  balance  of  the  act  is 
valid.  Appellees  also  point  out  that  the  stat- 
utory provision  In  regard  to  ordinances  (sec- 
tion 357C,  Compiled  C!ode)  provides  that — 

"No  ordinance  shall  contain  more  than  one 
subject,  which  shall  be  clearly  expressed  in  the 

aue." 

It  was  pointed  oat  in  Town  of  Gantrll  v. 
Salner,  69  Iowa,  26,  12  N.  W.  753,  a  case  cit- 
ed by  appellant,  that  the  law  reqnlring  the 
subject  of  an  ordinance  to  be  clearly  express- 
ed in  the  title  is  more  explicit  than  the  con- 
stitutional requirement  in  regard  to  the  acts 
of  the  Legislature.  The  title  to  the  legisla- 
tive act  in  question  reads: 

"An  act  repealing  section  seven  hundred  fifty- 
four  a  (754a)  Supplemental  Supplement  to  the 
Code  1915  (C.  C.  sec.  3814)  and  enacting  in 
lieu  thereof  provisions  for  the  licensing,  regu- 
lating and  limiting  the  operation  of  so-called 
jitney  busses  and  all  motor  vehicles  operating 
and  engaged  in  carrying  passengers  for  hire  on 
a  plan  similar  to  that  followed  by  street  rail- 
way companies,  upon  the  streets  and  avenues 
of  cities,"  etc. 

Section  1  contains  the  power  granted  to 
regulate  and  license.  Section  2  provides  that 
the  city  or  town  council  may  prohibit  Jitney 
busses  from  operating  on  streets  upon  which 
are  operated  street  car  lines,  etc.  Section  8 
provides  that  no  such  license  shall  be  granted 
unless  and  until  the  applicant  therefor  shall 
file  a  bond  and  an  application  for  such  li- 
cense, stating  certain  things.   Section  4  reads: 

"Rejection  or  Orantinff  of  Application. — That 
the  city  or  town  council  may  grant  or  reject  the 
said  application  and  if  the  said  application  is 
rejected  other  applications  may  be  made  and 
likewise  the  city  or  town  cenndl  may  grant  or 
reject  the  same." 


Section  6  proTides  a  penalty  for  operating 
a  bos  npon  the  streets  without  said  license. 
To  sustain  the  contention  that  section  4  of 
chapter  115  is  unconstitutional  appellant 
dtes  Town  of  Cantrll  v.  Salner,  supra,  Bex 
Lumber  Co.  v.  Eeed,  107  Iowa,  111,  77  N.  W. 
672,  and  Henkle  v.  Town  of  Eeota,  68  Iowa, 
334,  27  N.  W.  260.  The  Salner  Case  had  to 
do  with  an  ordinance  the  title  of  which  had 
reference  to  regulating  the  use  and  sale  of 
intoxicating  liquors,  but  did  not  refer  to  the 
entire  prohibition  of  such  use  and  sale, 
whereas  the  body  of  the  act  did  entir^ 
prohibit  The  question  of  prohibition  was  not 
referred  to  in  the  title,  and  It  was  held  that 
the  ordinance  was  Invalid  because  the  sub- 
ject of  prohibition  was  not  clearly  express- 
ed in  the  title,  and  for  the  further  reason 
that  the  ordinance  went  farther  than  the 
statute  then  authorized.  In  the  Rex  Lumber 
Ca  Case  the  title  of  the  act  was  to  amend  a 
certain  section  of  the  statute  relating  to  the 
lien  of  taxes  between  vendor  and  vendee, 
which  section  made  taxes  on  real  estate  a 
lien  on  the  real  estate,  and  it  was  held  not 
sufficient  to  support  a  provision  to  aid  in  col- 
lection of  taxes  where  a  stock  of  goods  was 
sold  and  authorizing  the  auditor  on  notice  to 
change  the  name  as  to  the  owner,  because  the 
title  did  not  Indicate  that  additional  means 
of  collection  are  given  to  public  officers, 
though  the  statute  In  fact  did  that;  In  other 
words,  there  was  an  attempt  to  amend  a  spe- 
cific section  of  the  statute.  To  comply  with 
the  statute  the  amendment  would  necessarily 
be  confined  to  the  scope  of  the  section  which 
it  purported  to  amend ;  otherwise  the  amend- 
ment would  embrace  matters  not  germane  to 
the  matters  covered  by  the  original  section. 
A  somewhat  similar  situation  arose  in  the 
Henkle  Case,  and  In  Des  Moines  National 
Bank  v.  Fairw^ather,  181  N.  W.  459.  Con- 
cededly  the  purpose  of  the  constitutional  pro- 
vision is  to  prevent  surprise  in  legislation. 
The  argument  of  appellant  for  claiming  that 
section  4  is  Invalid  is  substantially  this: 
The  only  purpose  of  the  act  as  expressed 
in  its  title  is  to  license,  regulate,  and  limit 
the  operation  of  busses,  and  not  to  extermi- 
nate or  prohibit  them.  It  may  be  more  a 
question  of  granting  or  rejecting  a  license  or 
an  application  for  a  license  than  prohibiting 
the  operation  of  busses.  If  the  application 
Is  rejected,  that  would,  In  a  sense,  prohibit 
But  that  has  to  do  with  the  question  of  the 
construction  of  section  4.  The  question  Is: 
Is  the  subject  of  the  act  expressed  in  the 
title  or  "properly  connected  therewith"? 
Clearly  the  question  of  licensing  busses  is  ex- 
pressed in  the  title,  and  section  4  relates  to 
an  application  for  a  license  referred  to  in 
section  8  of  the  act  It  is  trne,  as  contended 
by  appellant,  that  section  4  does  not  use  the 
word  "prohibit"  Whether  that  is  the  mean- 
ing of  section  4  will  be  determined  when  the 
time  comes  to  pass  upon  that  question.  Wboi 
that  time  oomea  we  may  bold  that  secdon  4 
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gives  tb»  council  a  dlscretloiiary  power  to 
grant  or  reject  an  application  for  a.  license. 
The  title  refers  to  the  subject  of  licensing 
busses.  Section  4  refers  to  the  same  thing. 
Olearly  there  was  no  concealment  (Mr  ambosh 
in  regard  to  the  matter  referred  to  in  section 
4.  No  member  of  the  Legislature  or  any  one 
else  conld,  by  reading  the  title  to  chapter  115, 
be  misled  into  thinking  that  section  4  refer- 
red to  scMnething  else  not  connected  with  or 
germane  to  the  qnestion  of  licensing  so-called 
jitney  bnssee. 

[2,  3]  The  conrts  are  slow  to  ezerdse  the 
power  of  declaring  an  act  of  the  Legislature 
unconstitutional  and  void,  and  the  power  will 
not  be  used  unless  in  a  clear  case.  It  is  the 
duty  of  the  court  to  give  such  construction 
to  an  act,  If  jiosslble,  as  will  avoid  this  ne- 
cessity and  uphold  the  law.  State  ex  reL 
Weir  V.  County  Judge,  2  Iowa,  280 ;  Wise  v. 
Palmer,  165  Iowa,  T31,  743,  147  N.  W.  167; 
State  V.  Hutchinson  Ice  Cream  Co.,  168 
Iowa,  1,  147  N.  W.  195,  L.  B.  A.  1917B,  198. 
It  is  not  practicable  and  wholly  unnecessary 
to  review  the  numerons  cases  on  this  sub- 
ject As  sustaining  our  conclusion  on  the 
main  point,  we  dte  a  few  of  the  many  cases. 
State  V.  Torkner,  94  Iowa,  733,  62  N.  W.  683 ; 
Cook  v.  Marshall  County,  119  Iowa,  384,  396, 
93  N.  W.  372,  104  Am.  St  Bep.  283;  City 
of  Newton  v.  Supervisors,  135  Iowa,  27,  90, 
112  N..W.  167,  124  Am.  St  Rep.  256 ;  Schultz 
V.  Parker,  158  Iowa,  42,  52,  139  N.  W.  173, 
Ann.  Cas.  1916D,  553;  State  v.  Hutchinson 
Ice  Cream  Co.,  supra ;  Hnston  v.  Des  Moines, 
176  Iowa,  456,  467,  156  N.  W.  883;  State  ▼. 
HIU,  177  Iowa,  270,  273,  158  N.  W.  618;  StaJ- 
car  T.  Dickinson,  185  Iowa,  49,  53;  169  N.  W. 
766;  Johnson  v.  Harrison,  47  Minn.  676,  60 
N.  W.  923,  28  Am.  St  Rep.  382;  Walter  v. 
Tovra  of  Union,  83  N.  J.  Law,  851;  Montdair 
Township  v.  Ramsdell,  107  U.  S.  147,  2  Sup. 
Ct.  391,  27  L.  Bd.  481;  Cohn  v.  Peoi^e,  149 
111.  486,  37  N.  B.  60,  23  L.  R.  A.  821,  823,  41 
Am.  St  Beik  804,  25  R.  C.  L.  843-849. 

The  judgment  of  the  district  court  is  af- 
firmed. 

EVANS,  C.  J.,  and  WEAVER  and  DE 
GRAFF,  JJ.,  concur. 


CITY  OF  DES  MOINES  (COTTAGE  GROVE 
AVE.  PRESBYTERIAN  CHURCH  et  al., 
Isterveners)  v.  MANHATTAN  OIL  CO.  et 
al.     (No.  33971.) 

(Supreme  Court  of  Iowa.     Oct  27,  1921.) 

I.  Municipal  oorporatlons  $=3621— No  abuse  of 
discretion  In  rescinding  permit  to  build  filling 
station  In  restricted  residence  district 
Where  a  lessor,  to  whom  was  granted  a 
permit  to  build  a  gasoline  and  oil  filling  sta- 
tion, had  not  acquired  title  to  the  land  leased 


V.  MANHATTAN  OIL  00. 

N.W.) 

for  such  purpose,  the  station  had  not  been 
constructed,  and,  when  application  for  permit 
was  made,  there  was  pending  before  the  dty 
council,  as  the  applicant  knew,  a  petition  for  a 
restricted  residence  district  the  council  did  not 
abuse  its  discretion  in  rescinding  the  permit 
with  reasonable  promptness. 

2.  Constitutional  law  4=»8(— Gasoline  and  oil 
fliling  station  may  be  enjoined  In  exercise  of 
police  power,  though  not  nuisance  per  se. 

While  the  prevention  of  nuisances  is  a  prop- 
er ground  for  the  exercise  of  the  police  power 
in  the  interest  of  the  pubUc  welfare,  that  is 
not  the  limit  of  such  power. 

3.  Constitutional  law  «=»8l— ^'Polloo  powoi* 
deiflnsd. 

The  "police  power"  Is  that  reserve  element 
of  sovereignty  from  which  ia  demanded  such 
reasonable  supervision  and  regulation  as  the 
state  may  impose  to  insure  observance  by 
the  individual  citizen  of  the  duty  to  use  his 
property  and  exercise  his  rights  and  privileges 
with  due  regard  to  the  personal  and  property 
rights  and  privileges  of  others. 

4.  COBStltotlonal  law  «=»8I— 8ab|eet  of  polloo 
regulation  aoed  not  be  Inherently  wrong,  nor 
dooe  faet  It  rsstrlots  Individual  oltlzea's  rights 
render  It  voM. 

The  state,  through  its  Legislature,  may  se- 
lect the  subjects  of  and  prescribe  rules  for  the 
enforcement  of  police  regulations,  snd  to  Justify 
the  exercise  of  such  authority,  it  is  not  nec- 
essary that  the  subject  thereof  be  inherently 
wrong,  nor  does  the  fact  that  such  regtilations 
may  restrict  the  individual  citizen  in  the  use 
of  his  own  property,  or  even  in  his  liberty, 
render  them  void. 

5.  Constitutional  law  «s370(3)— Conrts  oannot 
Interfere  with  polloe  regulation  unless  olearly 
unconstitutional,  or  not  within  legislative  Ju- 
risdiction. 

Since  the  power  to  designate  the  subject  of 
police  regulation  rests  in  the  state  alone,  if  a 
given  statute  is  not  clearly  repugnant  to  some 
constitutional  guaranty,  the  courts  cannot  in- 
terfere, unless  the  subject  of  such  regulation  is 
not  within  the  legislative  jurisdiction,  or  the 
ststote  has  no  substantial  relation  to  the  pub- 
lic welfare. 

6.  Constltatlonal  law  i^=>8l— Police  power  ex- 
tends to  public  convenlenoe  and  prosperity  as 
well  as  health  and  morals. 

The  police  power  extends  to  the  promotion 
of  the  public  convenience  and  general  prosper- 
ity, as  well  as  to  the  promotion  of  the  public 
health  and  morals. 

7.  Municipal  oorporatlons  «s>60l— Ordlnanos 
reasonably  In  aooord  with  statute  authorizing 
building  restriotlons  In  exduslve  resldenoo 
distrioU  held  valid. 

In  view  of  the  breadth  and  character  of  the 
powers  delegated  by  the  Legislature  to  cities 
and  towns  under  Code,  §|  680,  G95,  696,  69S,  689, 
710,  711,  714,  715,  with  respect  to  the  safe- 
ty, health,  prosperity,  etc,  of  their  inhabitants, 
an  ordinance  in  reasonably  strict  accord  with 
Acts  37tb  Gen.  Assem.  c.  138,  authorizing  the 
creation  of  restricted  residence  districts,  and 
the  prohibition  of  the  erection  of  buildings  oth- 
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er  thsn  restdencM,  schoolhonses.  churches,  etc., 
therein  Is  valid,  unless  the  act  itself  is  void. 

8.  ConstitutloiaJ  law  (8=>60.  206(1).  212,  253— 
Eminent  domain  «=>2(l)  —  Constitutional 
gnaraaties  anil  raatriotlOM  not  designed  to 
limit  polloe  powers. 

The  constitutional  Kuaranties  against  depri- 
vation of  liberty  and  property  without  due  pro- 
cess of  law,  taking  private  property  for  public 
or  private  use  without  compensation,  abridging 
the  privileges  and  immunities  of  citizens  of 
the  United  States,  denying  them  the  equal  pro- 
tection of  the  law,  and  prohibiting  delegation 
of  legislative  power  to  private  persons,  were 
not  designed  to  limit  the  police  powers  of  the 
state  except  in  so  far  as  they  implicitly  forbid 
the  doing  of  certain  things. 

9.  Eminent  domain  «s>2(l)— ProMbttlag  other 
than  certain  kinds  of  buildings  In  reatiloted 
residence  districts  doee  not  take  property  for 
public  use  without  compensation. 

Acts  37th  Oen.  Assem.  c.  138,  authorizing 
cities  to  create  restricted  residence  districts 
and  prohibit  the  erection  therein  of  buildings 
other  than  residences,  schoolhouses,  churches, 
etc.,  is  not  objectionable  as  taking  property  of 
owners  desiring  to  erect  a  gasoline  filling  sta- 
tion to  public  use  without  compensation,  nor 
as  taking  private  property  for  private  use. 

10.  Constitutional  law  ®=360— Act  requiring 
cities  to  create  restricted  residence  districts 
on  petition  of  owners  held  not  to  delegate 
authority  to  private  persons. 

Acts  37th  Gen.  Assem.  c.  138,  requiring 
cities  on  petition  of  60  per  cent  of  the  prop- 
erty owners  in  a  given  area  to  create  a  re- 
stricted residence  district,  is  not  objectionable 
as  delegating  legislative  authority  to  private 
persons. 

11.  Municipal  corporations  €=3625— Notice  to 
property  owner*  not  prerequisite  to  oreatlon 
of  restricted  residence  district. 

Acts  37th  Qen.  Assem.  c.  138,  authorizing 
cities  to  create  restricted  residence  districts 
and  prohibit  and  abate  as  nuisances  buildings 
other  than  residences,  schools,  churches,  etc., 
therein,  without  a  permit,  is  not  so  clearly 
unreasonable  as  to  be  held  void  because  of 
the  absence  of  any  requirement  for  notice  to 
property  owners  affected,  the  division  of  the 
city  into  districts  for  any  lawful  purpose,  such 
as  voting  precincts,  sewer  districts,  city  wards, 
fire  limits,  and  restricted  areas  subject  to 
peculiar  police  regulations,  not  being  a  matter 
reqiiiring  notice. 

12.  Constitutional  law  «=339— iMunidpal  corpo- 
rations c==>625— Law  or  ordinance  not  void  or 
unreasonable  because  forbidding  acts  there- 
tofore Innocent  and  lawful. 

A  statute,  city  ordinance,  or  police  regu- 
lation is,  not  void  or  unreasonable  I>ecau8e  it 
forbids  acts  theretofore  innocent  and  lawful. 

13.  Municipal  corporations  9=3626— Police  reg- 
ulation not  objectionable  because  applicable 
to  segregated  area. 

Tt  is  not  a  valid  objection  to  a  police  reg- 
ulation that  it  is  made  applicable  to  a  aesre- 
gated  area  or  district.  [ 


14.  Munloipal  oerperatlom  «s>SOO"Statak  4I> 
reotly  or  through  fflunloipalitlest  may  regulate 
use  and  eceupation  of  real  eetate  la  eltlee. 

A  staie  may,  direcQjr  or  tlironsh  delegm- 
tlon  of  authority  to  municipalities,  adopt  and 
enforce  reasonable  regulations  concerning  the 
use  and  occupation  of  real  estate  in  cities  and 
towns. 

15.  Municipal  eorperatlom  «s»60l— Ettabllab- 
mont  of  reetrieted  roeideaoe  dtotrfeta  wltkeat 
permit  held  within  polloe  power. 

An  ordinance  establishing  a  restricted  res- 
idence district  and  prohibiting  the  erection  of 
buildings  therein  other  than  residences,  school- 
houses,  churches,  etc.,  without  a  permit  from 
the  dty  council,  being  a  regulation,  and  not  a 
prohibition,  is  a  legitimate  exercise  of  the  d^s 
police  power. 

16.  Constitutional  law  «=a48-Statute  mt  held 
uuconstitutlonal  unless  clearly  so. 

All  presumptions  tieing  in  favor  of  the  va- 
lidity of  an  act  of  the  Legislature,  a  statute  will 
not  be  held  unconstitutional  unless  Its  contra- 
vention of  constitutional  guaranties  is  so  dear, 
plain,  and  palpable  as  to  leave  no  reasonable 
doubt,  and,  where  the  language  is  reasonably 
susceptible  of  different  meaninga,  the  conrts 
will  lean  to  that  constructicn  whidi  is  c«w^st- 
ent  with  its  validity. 

Appeal  from  District  Court,  Polk  County; 
.Lewroice  DeGraff,  Jndga 

The  opinion  suffldently  states  the  case. 
Reversed  and  remanded. 

C.  W.  Lycm,  Edwin  J.  Frisk,  Chaunoejr  A. 
WIeavw,  and  Russel  Jordan,  all  of  Des 
Moines,  for  app^lants. 

Blake  dt  BlAke.  of  Des  Moines,  for  iatier- 
▼eners. 

N.  E.  Coffin  and  D.  Cole  McMartln,  twtb  of 
Des  Moines,  for  appdiees. 

Stipp,  Perry,  Bannister  A  Stanlnger,  of 
Des  Moines,  amid  curia. 

WEAVER,  J.  Salt  in  equity  by  the  dty 
of  Des  Moines  to  enjoin  the  defendants  from 
the  erection  and  maintenance  of  a  gasoline 
and  oil  filling  station  upon  certain  proper- 
ty owned  by  the  defendant  Macomber,  and 
leased  by  him  for  that  purpose  to  his  code- 
fendants,  Manhattan  Oil  Company  and  J.  P. 
Howe.  In  support  of  plaintUTs  demand  for 
inJunctlTe  relief,  it  Is  alleged  tbat  the  prop- 
erty in  qnestion  Is  within  a  restricted  res- 
idence district,  established  by  the  city  under 
authority  of  chapter  138,  Acts  37th  G.  A., 
and  the  further  allegation  that  the  mainte- 
nance of  such  gasoline  and  oil  filling  Btatlon 
and  the  carrying  on  of  said  business  win 
be  detrimental  to  the  health,  comfort,  and 
general  welfare  of  the  people  making  fbelr 
homes  in  said  district,  and,  unless  enjoined 
as  prayed,  will  constitute  a  nuisance. 

The  defendants  deny  the  constitutional 
validity  of  the  statute  above  cited,  as  well 


9=>For  other  csms '*••  saiM  tapio  sad  iCaT>iniliBBR  la  all  iUgr-N«lBb«r«d  Dicests  sad  lodesss 
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08  of  the  city  ordinance  pun>orting  to  «8- 
tabUsh  the  restricted  district,  and  deny  that 
the  maintenance  and  operation  of  the  pro- 
posed station  will  create  a  nuisance.  Otlier 
matters  are  pleaded  which  will  have  our  at- 
tention in  the  progress  of  this  opinion. 

Before  the  cause  came  on  for  trial,  the 
Cottage  GroTe  Avenue  Presbyterian  Church, 
together  with  several  other  owners  of  prop- 
erty in  the  district,  intervened,  and  united 
with  the  plaintiff  in  its  prayer  for  an  in- 
Jimction.  There  was  a  trial  to  the  court, 
which  found  for  the  defendants  and  dia- 
mlseed  the  petition,  and  plaintiff  appeals. 

It  appears  without  controversy  that  on  or 
about  September  8,  1919,  a  movement  was 
begun  by  resident  property  owners  within 
the  area  bounded  by  Twenty-Fourth  street, 
Twenty-Fifth  street.  School  street,  and 
Kingman  avenue  In  the  city  of  Des  Moines 
to  have  the  same  made  a  restricted  residence 
district  as  provided  in  the  statute  already 
mentioned.  A  petition  addressed  to  the 
mayor  and  coimcil  of  the  city  was  prepared, 
signed  by  12  of  the  14  propM^  owners  with- 
in the  specified  area,  asking  to  have  the  dis- 
trict established.  The  petition  was  filed 
.  with  the  dty  clerk  on  September  10,  1919, 
was  in  due  course  read  to  the  council,  and 
by  it  was  referred  to  the  street  department 
of  the  city  government  While  the  matter 
was  thus  pending  before  the  council,  the  de- 
fendant Macomber,  having  acquired  some 
sort  of  contract  or  arrangement  for  the  pur- 
chase of  the  lot  now  in  question,  entered  in- 
to a  tentative  agreement  with  his  codefend- 
ants  herein  to  lease  the  lot  to  them  for  the 
site  of  a  gasoline  and  oil  station,  such  agree- 
ment being  conditional  upon  Macomber's 
procurement  from  the  city  of  a  building  per- 
mit for  that  purpose.  Macombec,  with  knowl- 
edge of  the  pendency  of  the  application  to  es- 
tablish the  restricted  district,  made  appli- 
cation for  the  desired  building  permit,  and 
thereafter  on  September  19,  1919,  the  coun- 
cil, without  having  3ret  acted  upon  the  peti- 
tion of  the  property  owners,  passed  a  resolu- 
tion granting  the  permit,  but  on  September 
24,  1910,  adopted  another  resolution  rescind- 
ing it.  On  October  1,  1019,  the  council 
enacted  the  following  ordinance: 

"An  ordinance  designating  and  establishing  a 
restricted  residence  district,  and  providing 
a  penalty  for  the  violation  thereof. 
"Whereas,  the  General  Assembly  of  the  state 
of  Iowa  has  authorized  cities  under  the  com- 
mission form  of  government  upon  petitioa  of 
sixty  (60)  per  cent  of  the  owners  of  real  estate 
in  a  given  district  residing  in  said  city,  to  es- 
tablish restricted  residence  districts;  and 
whereas,  on  the  10th  day  of  September,  1919, 
a  petition  with  the  requisite  number  of  signers 
was  dniy  filed  with  the  city  clerk  and  presented 
to  the  dty  coancil,  asking  that  certain  territory 
between  EJngman  Boulevard  and  School  streets 
on  the  north  and  south,  and  between  Twenty- 
fourth  and  Twenty-fifth  streets  on  the  east  and 
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west^  be  •stablished  as  a  restricted  rasidenee 
district: 

"Now  therefore,  be  it  ordained  by  the  city 
council  of  the  dty  of  Des  Moines: 

"Section  1.  That  thi  block  bounded  on  the 
north  by  ESngman  Boulevard,  on  the  west  by 
Twenty-Fifth  street  on  the  south  by  School 
street  and  on  the  east  by.  Twenty-Fourth 
street  be  and  the  same  is  hereby  designated 
and  established  as  a  restricted  residence  dis- 
trict 

"Section  2.  That  no  buildings  or  other  struc- 
tures, except  residences,  schoolbouses,  church- 
es and  other  similar  structures  shall  be  here- 
after erected,  reconstructed,  altered,  repaired 
or  occupied  within  said  district  without  first 
securing  from  the  city  council  a  permit  there- 
for; nor  shall  any  sudi  permit  be  granted 
when  sixty  (60)  per  cent  of  the  owners  of 
real  estate  in  said  district  residing  in  said  city 
object  thereto. 

"Section  3.  Any  building  or  structure  erect- 
ed, altered,  repaired  or  used  in  violation  of  any 
of  the  prorisions  of  this  ordinance,  is  hereby 
declared  to  be  a  nuisance,  and  it  is  hereby 
made  the  duty  of  the  dty  prosecutor  to  pros- 
ecute all  persons  violating  the  provisions  of  this 
ordinance  with  respect  to  the  erection,  recon- 
struction, altering,  repairing  or  occupying  any 
building  or  other  structure  in  said  district  with- ' 
out  a  permit  and  in  all  cases  where  the  pun- 
ishment by  &ie  fails  to  abate  the  nuisance,  he 
shall  cause  to  be  brought  in  the  district  court 
in  and  for  Polk  county  an  action  for  the  abate- 
ment thereof.  All  such  prosecutions  shall  be 
in  the  name  of  the  city  of  Des  Moines. 

"Section  4.  Any  person,  firm  or  corporation 
violating  any  of  the  provisions  of  this  ordinance 
shall  be  guilty  of  misdemeanor,  and  upon  con- 
viction shall  be  subject  to  a  fine  of  not  less  than 
one  dollar,  nor  more  than  one  hundred  dollars 
for  each  offense." 

Then  is  no  dispute  concerning  the  facts 
thus  far  related.  It  farther  appears  In  evi- 
dence that  at  the  date  of  the  application  to 
the  city  coundl  for  the  establishment  of  the 
restricted  district  the  area  included  therein 
was  occupied  and  used  exduslvely  for  res- 
idence purposes,  and  was  quite  generally 
improved  with  substantial  and  comfortable 
homes.  The  comer  lot  In  question  is  at  an 
intersection  from  whidi  streets  radiate  in 
five  directions.  Over  and  upon  these  streets 
is  a  large  amount  of  travel,  and  the  street 
traffic  at  this  point  la  often  congested  to  a 
considerable  degree,  and  coUislons  and  ac- 
cidents resulting  therefrom  have  occurred 
on  several  occasions.  On  one  comer  is  a 
small  public  park  frequented  by  children 
and  others  for  purposes  of  recreaUon.  Here 
also  Is  the  site  of  the  Cottage  Grove  Church 
which  has  a  new  and  valuable  house  of  wor- 
ship where  its  congregations  and  subsidiary 
organizations  and  sodeties  gather  for  wor- 
ship and  instruction.  The  district  is  locat- 
ed at  a  considerable  distance  from  the  main 
business  section  of  the  city,  but  as  is  not 
unusual  in  towns  of  considerable  size,  there 
are  nearer  at  hand  small  business  eetablish- 
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ments  or  shops  scattered  here  and  there 
where  they  can  find  lodgment  in  or  around 
residential  neighborhoods.  Of  these  the  only 
one  which  can  be  said  to  closely  approach 
the  district' in  question  is  a  building  used  as 
a  telephone  exchange  one  block  south  of  the 
street  Intersection  already  described. 

The  business  of  maintaining  the  proposed 
filling  station  involves  the  keeping  of  large 
quantities  of  gasoline  and  oil,  and  dispens- 
ing it  in  retail  quantities  to  owners  and  driv- 
ers of  auto  cars.  The  gasoline  is  stored  in 
steel  tanks  of  about  1,000  gallons  capacity 
each,  which  are  set  in  the  ground  with  tops 
or  covers  a  little  below  the  surface.  The 
oils  are  kept  in  containers  above  the  surface. 
The  method  of  drawing  these  articles  from 
their  containers  and  transferring  them  to 
the  cars  of  the  buyers  is  a  matter  of  common 
observation.  As  Is  also  well  known,  gaso- 
line is  highly  inflammable,  and  a  violent  ex- 
plosive. The  characteristic  smell  of  gasoline 
when  exposed  is  familiar  to  every  one.  The 
same  Is  true,  though  perhaps  In  less  notice- 
able degree,  of  lubricating  oils.  It  is  the 
.  claim  of  the  api>ellees  that  their  methods  of 
storing,  keeping  and  handling  these  sub- 
stances is  not  only  safe,  but  is  such  as  to 
suppress  or  prevent  all  disagreeable  odors, 
and  that  the  business  may  be  carried  on 
without  becoming  a-  source  of  inconvenience 
or  discomfort  to  the  inhabitants  of  the 
neighborhood,  or  creating  a  nuisance  in  any 
proper  sense  of  the  word.  On  the  other 
band,  the  testimony  on  part  of  appellants 
tends  to  show  that  the  offensive  odors  cre- 
ated by  the  conduct  of  a  filling  station  of 
this  character  contaminates  and  pervades 
the  air  in  their  neighborhood  to  marked  de- 
gree, while  the  drip  of  stale  oil  from  motor- 
cars being  filled  and  from  others  waiting 
their  turn  to  be  served  befouls  the  streets 
and  driveways. 

Plaintiffs  also  contend  that  the  mainte- 
nance of  the  station  and  the  carrying  on  of 
such  business  will  serve  to  increase  the  con- 
gestion of  travel  and  vehicles  at  that  point, 
and  accentuate  the  noise  and  ooBfusion  of 
ordinary  street  trafllc  to  the  disturbance  of 
the  inhabitants,  as  well  as  of  the  church 
congregations. 

Other  matters  are  mentioned  in  the  testi- 
mony, but  the  foregoing  is  sufficient  to  In- 
dicate the  nature  of  the  controversy  and 
give  point  to  the  arguments  of  counsel  on 
either  side.  The  trial  court  found  for  the 
defendant,  and  dismissed  the  petition. 

Tor  the  appellee,  counsel  have  directed 
their  principal  argument  to  the  proposition 
that  the  dty  ordinance  establishing  the  re- 
stricted residence  district  and  the  statute 
purporting  to  authorize  such  action  are  void, 
as  being  in  violation  of  the  guaranties  of  the 
Cionstltution  of  our  state  and  of  the  Consti- 
tution of  the  United  States.    It  is  also  c<m- 


tended  that  the  dty  council,  having  once 
adopted  a  resolution  granting  a  building 
permit,  is  without  power  or  authority  to 
rescind  it. 

[1]  I.  Referring  first  to  flie  last  proposi- 
tion above  mentioned,  we  are  disposed  to 
hold  that  the  adoption  of  the  resolution  to 
grant  the  buUdlng  permit  did  not  have  the 
effect  to  confer  ui>on  the  property  owner  or 
his  lessees  a  vested  right  which  could  not 
be  canceled  or  recalled,  under  the  drcum- 
stancea  here  shown.  The  lessor  had  not  yet 
acquired  title  to  the  property,  and  did  not 
acquire  it  until  after  the  permit  had  been 
rescinded.  The  proposed  filling  station  had 
not  been  constructed,  though  it  Is  claimed 
certain  material  intended  for  that  vise  had 
been  deposited  there.  When  the  appUcatlon 
for  permit  was  made,  there  was  then  pend- 
ing and  undisposed  of  before  the  coimdl,  as 
the  applicant  well  knew,  the  petition  of  the 
property  owners  within  this  area  to  make 
it  a  restricted  residence  district,  and  U  the 
councU,  having  adopted  the  resolution  to 
grant  the  permit  under  such  circumstances, 
concluded  it  had  acted  inadvertently  or  im- 
provldently,  or  without  proper  regard  for  the 
rights  of  the  petitioners  for  a  restricted  dls-  . 
trict,  rescinded  the  resolution  with  reason- 
able promptness,  We  are  of  the  opinion  It  did 
not  exceed  its  authority  or  abuse  its  dis- 
cretion.   Salem  v.  Maynes,  123  Mass.  372. 

[2]  II.  Considerable  at'tention  has  been 
given  by  counsel  to  the  proposition  that  a 
gasoline  and  oil  filling  station  Is  not  at  cchd- 
mon  law  a  nuisance  per  se.  For  the  pur- 
poses of  this  case  the  point  thus  made  may 
be  conceded,  but  it  is  by  no  means  decisive 
of  the  appeal.  Neither  the  plaintiff  dty  nor 
the  interveners  base  their  claim  of  right  to 
the  relief  demanded  upon  an  alleged  right  to 
condemn  or  abate  or  enj(rin  a  nuisance  as  at 
common  law,  but  upon  a  police  regulation 
authorized  and  provided  for  by  act  of  the 
Legislature  and  dty  coundl.  The  validity 
of  such  legislation  is  the  one  question  upon 
which  the  rights  of  the  parties  must  turn, 
and  while  th^  prevention  of  nuisances  Is  a 
proper  and  well-recognized  ground  for  Oie 
exercise  of  the  police  power  in  the  interest 
of  the  public  welfare,  it  does  not  t>onnd  or 
limit  the  scope  of  such  power  as  will  be  seen 
by  reference  to  the  authorities  dted  In  the 
following  paragraph. 

[3]  III.  We  shall  not  undertake  any  com- 
prehensive deflbition  of  the  police  power  of 
the  state.  No  such  definition  has  yet  been 
accomplished  by  any  court,  nor  is  it  possible 
or  desirable  that  It  should  be  accomplished. 
With  the  dianging  conditions  necessarily  at- 
tendant upon  the  growth  and  density  of  pop- 
ulation and  the  ceaseless  changes  taking 
place  in  method  and  manner  of  carrying  on 
the  multiplying  lines  of  hnman  industry,  the 
greater  becomes  the  demand  upon  that  re- 
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serve  elemmt  of  BOToreifnty  whldi  Tre  call 
the  police  power  for  such  reaBOQaible  super- 
vision and  regulation  as  the  state  may  Im- 
pose, to  insure  observance  of  the  Individual 
cltlzffii  of  the  doty  to  use  his  property  and  ex- 
ercise his  rights  and  privileges  with  due  re- 
gard to  the  personal  and  property  rights 
and  privileges  of  others.  See  Carr  y.  State, 
175  Ind.  241.  93  N.  E.  1071,  32  K  B.  A.  (N. 
S.)  1190;  State  v.  Timber  Co.,  76  Wash.  688, 
135  Pac.  645,  L.  R.  A.  1917D,  10.  Such  duty, 
even  though  it  Involves  restrictions  upon  the 
so-called  natural  rights  of  every  individual, 
is  the  first  and  most  Imperative  obligation 
entering  Into  what  we  call  the  social  com- 
pact Without  it  there  can  be  no  such  thing 
as  organized  society  or  civilized  government. 

[4]  Naturally  what  regulations  may  rea- 
sonably be  required  or  imposed  for  that  pur- 
pose by  the  constituted  authorities  varies 
with  the  varying  conditions  with  which  our 
lawmakers  have  to  deal  and  subject  only  to 
constitutional  limitations,  the  state,  acting 
by  its  Legislature,  has  the  right  to  select  the 
subjects  of  regulation  and  prescribe  rul^s  for 
making  such  regulations  effective.  To  Justi- 
fy the  exercise  of  such  authority  it  Is  not 
necessary  that  the  subject  thereof  shall  be  in- 
herently wrong;  nor  Is  the  fact  that  such 
regulation  may  operate  to  restrict  the  Indi- 
vidual citizen  in  the  use  of  his  own  prop- 
erty, ac  even  in  his  liberty.  Is  not  of  itself 
sufficient  to  render  the  regulation  or  restric- 
tion void.  Dillon  Mun.  Coip.  (4th  Ed.)  141; 
Lawton  v.  Steele,  152  U.  S.  136,  14  Sup.  Ct 
499,  38  li.  Ed.  385 ;  Barbler  v.  ConnoUy,  113 
U.  S.  27,  6  Sup.  Ct.  367,  28  I*  Ed.  923 ;  Pow- 
ell V.  Pennsylvania,  127  U.  S.  678,  8  Sup.  Ct 
902,  1257,  82  li.  Ed.  253;  Welch  ▼.  Swasey, 
214  U.  S.  91 ;  1  N.  W.  Laundry  v.  Des  Moines, 
239  U.  S.  486,  36  Sup.  Ot  206,  60  L.  Ed.  396 ; 
Booth  T.  lUlnois,  184  U.  |.  425,  22  Sup.  Ct 
425,  46  K  Ed.  623.  I 

[5,6]  The  power  to  de^gnate  the  subject 
of  police  regulation  rests  In  the  state  alone, 
and  if  a  given  statute  is  not  clearly  repug- 
nafat  to  some  constitutional  guaranty,  the 
courts  are  without  power  to  interfere.  Such 
interference,  if  tolerated  at  aU,  must  be  on 
the  theory  that  the  subject  of  the  regulation 
is  not  within  the  legislative  jurisdiction ;  or, 
If  the  subject  be  <»e  within  such  jurisdiction, 
it  must  appear  to  the  court  that,  looking 
through  mere  forms  and  at  the  substance  of 
the  matter,  it  can  say  that  the  statute  en- 
acted professedly  in  the  interest  of  the  pub- 
lic or  general  welfare  has  no  "substantial 
relation  to  that  object,  but  is  a  dear,  unmis- 
takable infringement  of  rights  secured  by  the 
fundamental  law,"  Booth  v.  Illinois,  supra; 
Overton  v.  Harrington,  126  Md.  32,  94  Att 
324.  The  Legislature,  acting  within  these 
limits,  is  the  sole  judge  as  to  all  matters  per- 
taining to  the  public  policy,  wisdom,  and 
expediency  of  the  police  regulations  which 
it  prescribes  (State  t.  Packing  Co.,  124  Iowa, 

>  1»  Sup.  ct  sn,  St  li.  Ed.  923. 


823,  100  N.  W.  69,  2  Ann.  Cas.  448;  12  0.  J. 
932),  and  while  the  police  power  is  familiar' 
ly  exercised  In  regulations  to  promote  the 
public  health  and  morals,  it  extends  as  well 
to  the  promotion  of  "public  convenience  and 
general  prosperity"  (C,  B.  ft  Q.  By,  Co.  v. 
Illinois,  200  U.  S.  692,  26  Sup.  Ct  341,  60 
li.  Ed.  696,  4  Ann.  Cas.  1175). 

[7]  Bearing  these  principles  In  mind,  we 
turn  to  the  question  immediately  before  us 
— the  validity  of  the  establishment  of  the 
restricted  residential  district  heretofore  men- 
tioned. Among  the  powers  which  have  been 
delegated  by  the  Legislaiture  of  this  state  to 
dtles  and  towns  are  the  enactment  of  sudi 
ordinances  as  "shall  seem  necessary  and 
proi)er  to  provide  for  the  safety,  preserve 
the  health,  promote  the  prosperity.  Improve 
the  morals,  order,  comfort,  and  convenience 
of  such  corporations  and  the  inhabitants 
thereof  (Code,  §g  680,  695);  to  prevent  in- 
jury or  annoyance  from  anything  danger- 
ous, offensive,  or  unhealthy  and  to  cause  any 
nuisance  to  be  abated  (Code,  |  696) ;  to  cause 
the  filling  or  draining  of  lots  (Code,  |3  698, 
699) ;  to  require  the  repair,  removal,  or 
destruction  of  any  building  which  Is  dan- 
gerous or  liable  to  fall  (Code,  i  710) ;  to  es- 
tablish fire  limits  and  prohibit  within  such 
limits  the  erection  of  any  buUdlng,  unless 
the  outer  walls  be  made  of  noncombustible 
material  (Code,  }  711);  to  regulate  the 
keeping  and  transportation  of  gunpowder, 
and  inflammable  oils,  and  to  provide  or  license 
magazines  for  storing  the  same  and  prohibit 
their  location  or  maintenance  within  a  giv- 
en distance  of  the  corporate  limits  (Code,  { 
714) ;  and  to  prohibit  the  piling  or  deposit- 
ing of  wood,  lumberi  or  timber  upon  any  lot 
within  100  yards  of  any  dwdllng  house 
(Code,  I  715).  There  are  also  many  other 
Ode  provisions  of  the  same  general  nature,- 
but  the  foregoing  are  sufficient  to  indicate 
the  breadth  and  character  of  the  authority 
conferred  upon  our  munldpal  corporations. 

To  these  general  powers  a  recent  Legisla- 
ture added  the  spedflc  authority  to  dtles  to 
establish  restricted  residential  districts.  See 
diapter  138,  Acts  37th  G.  A.  This  act  omit- 
ting the  enacting  and  publication  clauses.  Is 
in  the  following  words: 

"Section  1.  Regtrioted  Residenca  Diitrictt— 
PeHtion.-^iiem  of  the  first  class,  including 
dties  under  commission  form  of  government 
and  dties  under  special  charter  may,  and  upon 
petition  of  sixty  per  cent  of  the  owners  of  the 
real  estate  in  the  district  sought  to  be  affected 
residing  In  such  city  shall  deBignate  and  estai>- 
lish,  by  appropriate  proceedings,  restricted  resi- 
dence districts  within  its  limits. 

"Sec.  2.  Ordinano«,  Bcope  of.— In  the  ordi- 
nance designating  and  establishing  such  re- 
stricted residence  district  every  such  city  is 
hereby  empowered  to  provide  and  establish  rea- 
sonable rules  and  regulations  for  the  erection, 
reconstruction,  altering  and  repairing  of  build- 
ings of  all  kinds,  within  said  districts  as  well 
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as  the  nse  and  eecnpancy  of  such  bnildings; 
and  to  provide  that  no  building  or  other  stme- 
tuie,  except  residences,  scfaoolhouses,  churches, 
and  other  similar  structures  shall  thereafter  be 
erected,  altered  or  repaired,  or  occupied  with- 
out first  securing  from  the  city  council  of  such 
city  a  permit  therefor,  such  permit  to  be  is- 
sued under  such  reasonable  rules  and  regula- 
tions as  may  in  said  ordinance  be  provided. 

"Sec.  S.  Ordinance— Violationa.— Any  build- 
ing or  structure  erected,  altered,  repaired  or 
used  in  violation  of  any  ordinance  passed  un- 
der the  authority  of  this  act,  shall  be  deemed 
a  nuisance,  and  every  such  city  is  hereby  em- 
powered to  provide  by  ordinance  for  the  abate- 
ment of  such  nuisance,  either  by  fine  or  im- 
prisonment or  by  action  in  the  district  court 
or  municipal  court  of  the  county  in  which  sudi 
city  is  located,  or  by  both;  such  action  to  be 
prosecuted  in  the  name  of  the  city." 

[I]  Following  this  Btatnte,  the  dty  coun- 
cil adopted  ttae  ordinance  which  we  have  al- 
ready quoted  in  full.  This  ordinance  (with 
a  single  possible  exception  hereinafter  noted) 
appears  to  be  in  reasonably  strict  accord 
with  the  proTisicms  of  the  act,  and  its  valid- 
ity must  be  conceded,  unless  we  are  compel- 
led to  hold  that  the  act  Iself  is  void.  Coun- 
sel for  the  appellees  very  strongly  urge  ttae 
unconstitutional  character  of  the  act  because 
it  is  said  to  offend  against  the  guaranties 
of  our  fundamental  law,  in  that  it  operates 
to  deprive  the  defendants  of  their  liberty 
and  property  without  due  process  of  law; 
takes  private  property  for  public  use  without 
compensation;  abridges  the  privileges  and 
immunities  of  citizens  of  the  United  States, 
and  denies  them  the  equal  protection  of  the 
laws ;  attempts  to  make  legal  the  taking  of 
private  property  for  private  use  without 
compensation;  and  assumes  to  delegate  leg- 
islative power  to  private  persons.  The 
'  questions  thus  raised  are  of  grave  Impor- 
tance, and  demand  careful  conslderaUon. 
The  constitutional  guaranties  invoked  by 
counsel  lie  at  the  very  foimdation  of  all 
those  rights  of  person  and  property  which 
are  the  heritage  of  a  free  people  associated 
in  a  republican  form  of  government,  rights 
which  the  courts  have  no  disposition  to  ig- 
nore or  fritter  away.  Nor  can  the  court 
properly  Ignore  that  other  settled  rule  that 
neither  the  Constitution  nor  its  amendments 
were  designed  to  limit  the  police  powers  of 
the  state.  As  was  said  by  Field,  J.,  in  Bar^ 
blcr  T.  Connolly,  supra,  sx>eaking  of  the 
Fourteenth  Amendtnent  to  the  Constitution  of 
the  United  States: 

"Neither  the  amendment— broad  and  compre- 
hensive as  it  is— nor  any  other  amendment,  was 
designed  to  interfere  with  the  power  of  the 
state,  sometimes  termed  the  police  power,  to 
prescribe  regulations  to  promote  the  health, 
peace,  morals,  education,  and  good  order  of 
the  people,  and  to  legislate  so  as  to  increase 
the  industries  of  the  state,  develop  its  resourc- 
es, sad  add  to  its  wealth  and  prosptaity." 


[t]  Tbls  is  not  to  say  that  under  the  guise 
of  police  power  the  state  may  do  or  author- 
ize that  which  the  Constitution  expressly  or 
Impliedly  forbids,  but  with  that  reservation 
the  authority  of  the  state  is  supreme. 
Among  those  prohibitions  Is  the  one  which 
makes  private  property  immune  against 
seizure  or  condemnation  to  public  nse  with- 
out comi)enBation.  It  may  be  taken  for  that 
purpose  by  exercise  of  the  power  of  eminent 
domain  only  upon  making  due  compensa- 
tion, but  the  iwwer  of  eminent  domain  la 
quite  distinct  from  the  police  power,  and  for 
the  incidental  loss  or  injury  which  the  indi- 
vidual member  of  the  public  may  sustain 
by  reason  of  valid  police  regulaticms,  no 
compensation  is  recoverable.  There  la  In 
such  cases — 

"no  divesting  of  property  rights  by  the  opera- 
tion of  the  statute,  and  the  regulation  to  whidi 
the  exercise  of  such  rights  is  thereby  subjected 
is  not  prevented  by  any  limitation  upon  the 
authority  of  the  Legislature  prescribed  by  the 
federal  or  state  Constitution.  The  interests  of 
the  Individual  are  subordinate  to  the  public 
good,  nnd  the  constitutional  guaranties  of  the 
security  of  private  property  were  not  designed 
and  do  not  operate  to  prohibit  the  reasonable 
restriction  of  its  use  by  legislation  enacted 
within  the  sphere  of  the  police  power  for  the 
promotion  of  the  general  welfare."  Overton 
V.  Harrington,  supra;  Mugler  v.  Kansas,  123 
U.  S.  623,  8  Sup.  Ct  273,  31  L.  Ed.  205. 

Says  Judge  Dillon: 

"Every  citizen  holds  his  property  subject  to 
the  proper  exercise  of  this  power  either  by  the 
state  Legislature  or  by  public  or  municipal  cor- 
porations to  which  the  Legislature  may  dele- 
gate it.  *  *  *  It  is  well  settled  that  laws 
and  regulations  of  this  character,  though  they 
may  disturb  the  enjoyment  of  individual  rights, 
are  not  unconstitutional,  though  no  provision 
is  made  for  compensation  for  such  disturb- 
ance."   1  Dillon's  Mun.  Corp.  212. 

See,  also,  Thorpe  t.  Ky.  Oo.,  27  Vt  140,  62 
Am.  Dea  625;  In  re  Goddard,  16  Pick. 
(Mass.)  609,  28  Am.  Dec.  645. 

In  Comm.  v.  Alger,  7  Cusfa.  (Mass.)  63, 
Chief  Justice  Shaw  uses  the  language: 

"We  think  it  is  a  settled  principle,  growing 
out  of  the  nature  of  well-ordered  civil  society, 
that  every  holder  of  property,  however  absolute 
and  unqualified  may  be  his  title,  holds  it  un- 
der the  implied  liability  that  his  use  of  it  may 
bo  so  regulated  that  it  shall  not  be  injurious 
to  the  equal  enjoyment  of  others  having  an 
equal  right  to  the  enjoyment  of  their  property, 
nor  injurious  to  the  rights  of  the  community. 
*  *  *  Righti  of  property,  like  all  other  so- 
cial and  conventional  rights,  are  subject  to 
such  reasonaUe  limitations  in  their  enjoyment 
as  shall  prevent  them  from  being  injurious,  and 
to  such  reasonable  restraints  and  regulations 
established  by  law  as  the  Legislature,  under 
the  governing  •  •  •  power  vested  In  them 
by  the  Constitution,  may  think  necessary  and 
expedient  Thia  is  very  different  from  the 
ri|;lit  at  eminent  domain," 


Digitized  by 


Google 


lowft)  cm  OF  DBS  MOINES 

(184 

Along  tbe  same  line  it  has  been  said  hf 
the  Maine  court: 

"Police  regulations  may  forbid  such  use  and 
•acta  modifications  of  private  property  as 
would  prove  injorioua  to  the  citizens  generally. 
*  *  *  It  may  sometimes  occasion  an  incon- 
venience to  an  individual,  bat  be  bas  a  compen- 
sation in  partidpatinc  in  tbe  general  advan- 
tage. Laws  of  this  character  are  unquestion- 
ably within  the  scope  of  tbe  legislative  power, 
without  impairing  any  constitutional  provision. 
It  does  not  appropriate  private  property  to 
public  uses,  but  merely  regulates  its  enjoy- 
ment." Wadlei«A>  r.  Oilman,  12  Me.  403,  23 
Am.  Dec  188. 

Without  further  pursuing  this  phase  of 
the  case  in  hand,  we  think  it  must  be  said 
that  the  statute  in  question  is  not  open  to 
the  objection  that  it  takes  or  appropriates 
the  property  of  the  defendants  to  public  use 
without  compensation. 

[10]  ly.  sun  less  is  the  act  open  to  tbe 
objection  that  it  takes  the  private  proper- 
ty of  the  defendants  for  the  private  use  of 
others.  As  we  have  already  said,  it  does 
not  deprive  tbe  defendants  of  their  proper- 
ty or  assume  to  give  any  right  or  interest 
therein  to  any  one.  It  does  assume  to  regu- 
late its  use  in  the  interest  of  the  public,  and 
imless  it  be  found  obnoxious  to  the  objec- 
tion that  it  is  clearly  unreasonable,  and 
without  any  substantial  relation  to  that 
subject,  but  is  a  clear  and  unmistakable  in- 
fringement of  some  constitutional  guaranty, 
it  must  be  upheld.  Its  alleged  unreasonable 
character  will  be  considered  In  a  later  para- 
graph of  this  opinion.  Nor  Is  there  merit  in 
the  further  objection  that  it  attempts  to 
delegate  legislative  authority  to  private  per- 
sons. While  the  right  is  conferred  upon  the 
Inhabitants  of  a  proposed  district  to  Initiate 
the  project  by  petition  to  the  city  council, 
the  power  of  the  private  citizen  ends  ther& 
The  legislation,  if  any  is  bad,  is  by  the 
council  which  is  the  recognized  legislative 
body  of  the  municipal  government 

[11]  V.  Is  the  restriction  upon  the  use  of 
the  property  within  the  established  district 
80  clearly  unreasonable  that  it  should  be 
held  void?  This  Is  affirmed  by  the  appellees 
on  various  grounds,  among  which  are  (1) 
absence  of  any  requirement  for  notice  to 
property  owners;  (2)  absence  of  any  provi- 
sion for  compensation ;  (3)  it  makes  a  nui- 
sance of  an  act  or  condition  otherwise  law- 
ful ;  (4)  it  gives  the  power  of  initiative  to  a 
possible  minority  of  the  inhabitants;  (5)  it 
makes  a  punishable  misdemeanor  of  acts 
hitherto  innocent  and  lawful;  and  (6)  the 
area  and  boundaries  of  the  district  are  left 
to  the  whim  of  tbe  council,  or  of  00  per  c^t. 
of  the  resident  owners.  Aside  from  those 
objections,  which  are  but  a  r^etltlon  of 
those  we  have  already  considered  based  up- 
on constitutional  guaranties,  and  do  not  call 
for  further  discussion,  the  points  here  stat- 
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ed  pertain  to  mere  incidentals,  and  do  not  go 
to  the  Jurisdiction  or  power  of  the  state  to 
authorize  or  of  the  city  to  enact  tbe  ordi- 
nance. The  division  of  the  city  into  dis- 
tricts for  any  lawful  purpose,  such  as  voting 
precincts,  sewer  districts,  city  wards,  fire 
limits,  and  restricted  areas  made  subject  to 
peculiar  police  regulations,  has  never  been 
regarded  as  a  matter  requiring  notice  to 
property  owners,  nor  is  there  any  sound 
reason  for  making  such  notice  a  iH^requislte 
to  authorized  action  by  tbe  council.  It  Is 
necessarily  committed  to  the  council,  which 
is  charged  with  the  duty  of  administering 
the  affairs  of  the  city;  and  to  make  it  an 
essential  condition  of  offldal  action  that  no- 
tice be  served  on  every  citizen  who  may  be 
aifected  thereby  would  tend  to  confusion,  de- 
lay, and  excite  controversy. 

[12]  That  a  statute  or  dty  ordinance  or 
police  regulation  forbids  acts  theretofore 
innocent  and  lawful  affords  no  ground  for 
holding  such  legislation  either  void  or  un- 
reasonable. A  very  large  proportion  of  all 
our  laws,  both  state  and  municipal,  are  of 
that  character.  As  we  have  before  said, 
when  people  are  brought  together  in  in- 
creasingly crowded  masses.  It  Is  essratlal  to 
peace,  good  order,  and  general  welfare  that 
the  individual  shall  submit  to  reasonable  re- 
strictions upon  ills  natural  rights  for  tbe 
public  good,  and  It  is  not  at  all  strange  or 
imusual  that  he  often  finds  himself  forbid- 
den under  penalty  to  do  things  which  but 
for  some  police  regulation  would  be  his  un- 
questionable right 

[13]  Nor  is  it  of  Itself  a  valid  objection  to 
the  police  regulation  that  it  is  made  appli- 
cable to  a  s^^regated  area  or  district.  This 
has  been  frequently  held  to  be  the  law.  To 
this  point  we  need  only  cite  tbe  case  of  N. 
W.  Laundry  Ck>.  v.  Des  Moines,  239  U.  S. 
486,  36  Sup.  Ct  206,  60  L.  Ed.  396.  There 
it  will  be  remembered  the  dty  adopted  an 
"anti-smoke"  ordinance,  making  It  appli- 
cable to  designated  parts  of  the  city  only. 
Much  of  the  argument  by  appellant  In  that 
case  is  quite  in  line  with  the  contentions  of 
the  appellees  In  this  action.  The  court  held 
that  there  was  no  doubt  of  the  authority  of 
the  state  to  "declare  the  emission  of  dense 
smoke  in  cities  or  populous  neighborhoods  a 
nuisance  and  subject  to  restraint  as  such; 
and  that  the  harshness  of  such  legislation, 
t>r  its  effect  upon  business  Interests,  short  of 
a  merely  arbitrary  enactment  are  not  valid 
constitutional  objections."  It  also  overruled 
tbe  objection  to  the  ordinance  as  providing 
for  an  arbitrary  classification. 

[14]  That  the  state  may  directly,  or 
through  delegation  of  authority  to  muntd- 
palltles,  adopt  and  enforce  reasonable  reg- 
ulations concerning  the  use  and  occupation 
of  real  estate  in  dties  and  towns,  is  too  well 
established  to  admit  of  serious  dispute.    In 
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Salem  t.  Haynes,  123  Mass.  373,  a  statute 
authorizing  cities  to  probU>it  tbe  erection  of 
wooden  buildings  anywhere  In  the  entire 
municipality  or  In  any  district  thereof  was 
held  valid,  as  a  legitimate  exercise  of  po- 
lice power.  In  State  t.  Houghton,  142  Minn. 
28,  170  N.  W.  853,  application  for  permit  for 
erecting  a  cereal  mill  in  a  residential  dis- 
trict, to  be  approved  by  the  building  inspec- 
tor, and  made  in  the  most  modem  manner, 
and  furnished  with  proper  appliances  to 
make  It  dust-proof  and  noise-proof,  was  re- 
fused, and  petition  for  mandamus  to  compel 
a  permit  was  denied.  On  appeal  this  ruling 
was  sustained,  the  court  saying  that,  while 
the  restricted  area  was  sparsely  settled  and 
the  site  of  the  proposed  mUi  was  well  adapt- 
ed to  use  for  industrial  purposes,  yet  there 
was  no  reason  why  the  area  might  not  be 
suitable  for  residential  purposes,  and  It 
had  been  so  designated  by  the  proper  tribunal 

A  statute  that  no  person  shall  hereafter 
erect,  occupy,  or  use  In  any  city  a  stable  for 
more  than  four  horses  unless  first  licensed  to 
do  so  is  sustainable  as  an  eserdse  of  police 
power.  Newton  v.  Joyce,  166  Mass.  83,  44 
N.  E.  116,  55  Am.  St  Bep.  385.  An  ordi- 
nance making  It  unlawful  to  move  a  black- 
smith shop  to  a  residence  street  without  the 
written  consent  of  a  majority  of  the  prop- 
erty owners  is  valid.  Patterson  v.  Johnson, 
214  111.  481,  73  N.  E.  761.  The  court  there 
says  that  cities  and  towns  organized  vmder 
the  statute  "have  the  power  to  declare  what 
shall  be  considered  as  nuisances,  and  to  pre- 
vent and  remove  the  same,  and  to  regulate 
the  police  of  the  town,  and  to -make  such 
ordinances  as  the  good  of  the  inhabitants  of 
the  town  may  require." 

So,  also,  under  general  authority  to  a  cl^ 
to  adopt  appropriate  ordinances  and  regula- 
tions, an  ordinance  prohibiting  any  person 
from  erecting  any  building  within  the  cor- 
porate limits  without  obtaining  a  building 
permit  is  not  void  or  unenforceable.  Easton 
V.  Covey,  74  Md.  262,  22  AO.  266.  The  court 
there  remarks  that — 

"The  main  purpose  of  the  ordinance  is  to 
give  the  commissioners  power  to  control  the 
erection  of  new  buildings,  so  that  whenever 
such  building,  either  by  the  character  of  the 
materials  out  of  which,  or  the  manner  in  which, 
it  is  proposed  to  be  built,  its  location  in  the 
town,  or  the  character  of  the  business  pro- 
posed to  be  carried  on  therein,  would,  in  their 
judgment,  be  detrimental  to  the  town,  they 
may  prevent  its  erection  by  refusing  a  permit. 
In  each  case  the  granting  or  refusal  •  *  • 
is  confided  to  their  discretion." 

The  city  may  prohibit  the  blasting  of 
rocks  within  its  limits  without  the  written 
consent  of  the  board  of  aldermen.  Com.  y. 
Parks,  166  Mass.  631.1  in  this  case  the  lan- 
guage of  Holmes,  J,,  is  In  point  where  be 
said: 

>  M  N.  B.  174. 


"It  is  settled  that,  within  constitvtional  lim- 
its not  exactly  determined,  the  Legislature  may 
change  the  common  law  as  to  nuisances,  and 
may  move  the  line  either  way,  so  as  to  make 
things  nuisances  which  were  not  so,  or  to  make 
things  lawful  which  were  nuisances,  althon^ 
by  80  doing  it  affects  the  use  or  value  of  prop- 
erty." 

See  Keinman  v.  Little  Bock,  237  U.  S.  171, 
35  Sup.  Ct  511,  59  L.  Ed.  900.  An  ordinance 
prohibiting  the  operation  of  laundries  during 
the  night  in  a  certain  dty  district  Is  not 
open  to  constltutlonaj  objection.  Barbler  v. 
Connolly,  113  U.  S.  27,  6  Sup.  Ct  357,  28  L. 
Ed.  923.  In  Weldi  v.  Swasey,  193  Mass.  364, 
79  N.  B.  745,  118  Am.  St  Bep.  623,  23  L.  B. 
A.  (N.  S.)  1160,  the  court  had  to  consider  a 
regulation  limiting  the  height  of  buildings  in 
the  city  of  Boston.  By  its  terms,  a  certain 
limit  was  fixed  for  buildings  in  one  district 
and  a  different  limit  In  other  districts,  and 
this  was  held  valid.  On  appeal  to  the  Su- 
preme Court  of  the  United  States  the  rul- 
ing was  affirmed.  See  Welch  v.  Swasey,  214 
TJ.  S.  91,  29  Sup.  Ct  567,  53  Ij.  Bd.  023.  To 
like  effect  is  Cochran  v.  Preston,  108  Md. 
220,  70  Aa  118,  23  L.  R.  A.  (N.  S.)  1163,  129 
Am.  St  Bep.  432,  15  Ann.  Cas.  1048,  sustain- 
ing a  limitation  upon  the  height  of  buildings 
in  a  residential  neighborhood.  The  opera- 
tion of  a  brickyard  in  an  open  field,  the  chief 
value  of  which  is  in  the  brick  clay  there 
found,  may  be  prohibited  by  a  dty.  Hada- 
check  v.  Sebastian,  239  U.  S.  894,  36  Sup. 
Ct  143,  60  L.  Ed.  848,  Ann.  Cas.  1917B,  927. 
The  location  of  garages  and  the  storing  of 
oil  and  gasoline  are  proper  subjects  of  police 
regulation.  See  Whittemore  v.  Baxter,  181 
Mich.  664,  148  N.  W.  437,  52  L.  R.  A.  (N.  S.) 
930,  Ann.  Cas.  19160,  818;  People  v.  Erics- 
son, 263  lU.  368,  106  N.  B.  315,  L.  B.  A. 
1915D,  607,  Ann.  Cas.  19160,  183;  Standard 
Oil  V.  Danville,  199  HI.  60,  64  N.  E.  1110.  In 
the  last-dted  case  the  ordinance  prohibited 
the  storing  of  oils  and  gasoline  within  1,000 
feet  of  any  dwelling  house,  and  the  court 
held  it  not  unreasonable.    It  Is  there  said: 

'The  General  Assembly  •  •  •  conferred 
upon  the  city  power  to  adopt  the  ordinance. 
All  presumptions  are  in  favor  of  Its  reasonable- 
ness, and  such  presumptions  must  prevail, 
nothing  to  the  contrary  appearing  upon  the 
face  of  the  ordinance  or  from  the  proofs." 

In  People  v.  Oak  Park,  266  IlL  365,  107 
N.  E.  636,  an  ordinance  making  It  unlawful 
to  build  or  maintain  a  public  garage  at  any 
place  in  the  dty  where  two-thirds  of  the 
buildings  within  a  radifis  of  500  feet  are 
used  exclusively  for  reddential  purposes, 
without  the  written  consent  of  a  majority  of 
the  property  owners  within  such  radios,  ii 
held  to  be  a  valid  exerdse  of  munidpal  pow- 
er.  The  same  rule  is  sustained  In  Chicago 
T.  Stratton,  162  HI.  494,  44  N.  B.  853,  85  L. 
B.  A.  84,  63  Am.  St  Bep.  325,  and  in  People 
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V.  Brlcson,  283  IIL  868,  103  N.  E.  316,  li.  R. 
A.  1916D,  607,  Ann.  Gas.  1915C,  183.  To  the 
same  general  effect  Is  State  v.  Taubert,  126 
Minn.  371, 148  N.  W.  281.  In  LltUe  Rock  v. 
Reinman,  107  Ark.  174,  155  S.  W.  106,  and 
same  cas6  on  appeal  to  the  Supreme  Court 
of  the  United  States,  an  ordinance  prohibit- 
ing the  maintenance  of  a  livery  stable  in  a 
certain  part  or  district  of  the  city  was  held 
open  to  no  constitutional  objection.  The  Su- 
preme Court  of  Maine,  answering  an  inquiry 
by  the  Legislature,  holds  it  within  the  police 
power  of  the  state  to  regulate  and  restrict 
the  cutting  of  trees  on  wild  and  uncultivated 
land  without  compensation  to  the  owner.  In 
re  Opinions  of  Justices,  103  Me.  606,  69  Atl. 
627,  19  L.  R.  A.  (N.  S.)  422,  13  Ann.  Cas.  745. 
On  like  principle  the  state  may  prohibit 
landowners  from  removing  stones,  gravel,  or 
sand  from  their  own  premises,  such  restric- 
tion being  for  the  public  benefit  in  protection 
of  a  harbor  adjacent  to  such  premises. 
Comm.  T.  Tewksbury,  11  Mete.  (Mass.)  55. 
A  somewhat  similar  holding  Is  found  in 
Comm.  V.  Alger,  7  Gush.  (Mass.)  63.  Further 
application  of  the  principle  is  found  In  the 
more  recent  but  familiar  cases  which  arus- 
tain  the  authority  of  the  state  to  prohibit 
the  waste  by  the  owner  of  land  of  gas,  oil, 
and  artesian  water  produced  on  his  prem- 
ises. 

[If]  The  appellees  in  the  present  case 
place  large  reliance  upon  the  decision  found 
in  Eubank  t.  Richmond,  226  IT.  S.  137,  33 
Sup.  Ct  76,  67  U  Ed.  166,  42  L.  R.  A.  (N. 
S.)  1123,  Ann.  Gas.  1914B,  182.  A  careful 
reading  of  the  opinion  and  of  the  material 
facts  in  that  case  readily  demonstrates  the 
inapplicability  of  the  precedent  so  estab- 
lished to  the  question  we  are  here  consider- 
ing. Stated  briefly,  the  ordinance  there  held 
Invalid  provided  for  the  establishment  of  a 
building  line  to  which  all  buildings  thereaft- 
er erected  must  conform.  It  provided  that 
whenever  the  owners  of  two-thirds  of  the 
property  abutting  upon  any  street  shall  In 
writing  request  the  street  committee  of  the 
city  council  to  establish  a  building  line,  the 
committee  shall  proceed  to  establish  such 
line,  so  that  the  same  stiall  not  l>e  less  than 
5  feet  or  more  than  30  feet  from  the  street 
line,  and  that  thereafter  no  permit  shall  be 
granted  for  the  erection  of  any  building  on 
sudi  fr<mt,  except  It  be  within  the  limits 
of  such  line.  Tlds  was  held  to  be  Invalid 
because: 

It  "leaves  no  discretion  in  the  committee 
•  •  •  as  to  whether  the  •••  line  shall 
or  shall  not  be  established  in  a  given  case.  The 
action  of  the  committee  is  determined  by  two- 
tbirds  of  the  property  owners.  In  other  words, 
part  of  the  property  owners  fronting  on  the 
block  determine  the  extent  of  nse  that  other 
owners  ahall  make  of  their  lots,  and  against  the 
restriction  th«r  aro  impotent;  This  we  em- 
phasis*." 


V.  MANHATTAN  OIL  CO.  881 

N.W.) 

It  Will  be  further  noticed  that  the  ordi- 
nance there  set  aside  makes  no  provision 
whatever  for  the  exercise  of  any  supervision 
discretion,  or  control  of  the  subject  by  the 
dty  council,  but  makes  the  establishment  of 
the  line  absolute  and  final  upon  the  action 
of  the  committee,  which  in  turn  has  no  dla- 
cretlon  except  to  comply  with  the  request  of 
two-thirds  of  the  property  owners  and  fix 
the  line  somewhere  within  the  prescribed 
limits  of  6  feet  and  30  feet  from  the  street 
boundary.  The  decision  goes  no  further 
than  to  hold  this  kind  of  regulation  is  not 
within  the  police  power.  In  thus  disposing 
of  the  case,  the  court  Is  careful  to  say: 

"We  need  not  consider  the  power  of  the  city 
to  establish  a  building  line  or  regulate  the 
stmcture  or  height  of  buildings." 

The  ordinance  upon  which  we  are  now 
called  to  pass  is  in  marked  contrast  with  the 
one  In  the  Eubank  Case,  supra.  Nothing  Is 
left  to  the  uncontrolled  discretion  of  a  com- 
mittee, or  of  private  persons.  It  does  not 
prohibit  the  erection  within  the  restricted 
district  of  business  buildings,  shops,  facto- 
ries, gasoline  stations,  or  any  other  class  of 
buildings.  It  does  provide,  however,  that 
the  described  area  shall  constitute  a  resi- 
dence district,  and  that  no  buildings  shall 
thereafter  be  erected  therein  except  resi- 
dences, schoolhouses,  churches,  and  similar 
structures,  without  first  procuring  from  the 
city  council  a  permit  therefor.  In  other 
words,  the  provision  so  made  Is  a  regula- 
tion, and  not  a  prohibition.  That  the  regu- 
lation Is,  to  this  extent,  a  legitimate  and 
reasonable  exercise  of  the  city's  poUce  pow- 
er is  supported  by  a  practically  imbroken 
array  of  authority.  The  argiunent  by  appel- 
lees that  the  growth  of  the  city  aud  the  ex- 
pansion of  its  business  area  may  or  will,  in 
the  course  of  time,  crowd  upon  this  restrict- 
ed district  and  demonstrate  the  desirability, 
If  not  the  need,  of  lifting  or  modifying  the 
restriction  Is  to  be  conceded ;  but  it  must  be 
presumed  that  when  such  conditions  arise 
the  city  council  will  exercise  Its  discretion 
In  the  matter  of  building  permits  fairly  and 
Impartially.  It  may  as  well  here  be  said 
that  the  validity  of  the  final  clause  in  the 
second  section  of  the  ordinance  reading, 
"nor  shall  any  such  permit  be  granted  when 
60  per  cent,  of  the  owners  of  said  real  es- 
tate residing  in  the  dty  object  thereto,"  Is 
not  here  directly  in  issue.  No  such  provi- 
sion Is  found  in  the  statute  authorizing  the 
creation  of  residence  districts,  nor  does  the 
statute  iu  terms  or  by  Implication  so  fetter 
the  council's  discretion.  By  the  terms  of 
the  act,  the  council  In  Its  ordinance  cre- 
ating such  district  may  provide  reasonable 
rules  and  regulations  under  whldi  permits 
may  be  Issued.  Whether  this  rule  as  to 
the  effect  of  objections  hy  i^roperty  own- 
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en  to  an  applicatloii  for  a  permit  la  rea- 
sonable, w«  need  not  now  Inquire,  and  it 
will  be  time  oiough  to  decide  that  question 
when  it  arises. 

Quite  in  point  Iiere  is  the  case  of  Storer 
T.  Downey.  216  Mass.  273,  102  N.  B.  321. 
There  the  ordinance  provided  tliat  no  build- 
ing should  be  erected  or  used  as  a  garage 
unless  such  use  is  previously  authorized  by 
the  board  of  aldermen.  A  petition  was  duly 
presented  to  the  board  for  a  permit  to  erect 
a  garage,  and  the  board  passed  an  order 
granting  the  request  This  action  was  vetoed 
by  the  mayor,  giving  as  a  reason  that  be 
thought  some  policy  respecting  garages  in 
residential  districts  should  be  adopted,  and 
because  he  was  opposed  to  their  establish- 
ment in  residential  districts.  Thereupon  the 
applicant  sued  for  a  writ  of  mandamus  for 
the  issuance  of  a  permit.  The  action  of  the 
mayor  was  sustained,  and  writ  denied.  The 
court  there  says  that  the  ordinance  is  a  val- 
id exercise  of  the  police  power,  and  adds: 

"Oil  and  gasoline,  almost  inevitably  stored 
and  used  in  them,  are  so  highly  inflammable  and 
explosive  that  they  may  increase  the  danger 
of  fire,  no  matter  how  carefully  the  building  b« 
constmcted  nor  how  noncombnstible  its  ma- 
terials.  Although  lawful  and  necessary  bufld- 
ings,  they  are  of  such  character  that  regula- 
tion of  the  place  of  their  erection  and  use  is 
well  within  settled  principles  as  to  the  police 
power." 

The  foregoing  citations  and  quotations 
have  perhaps  been  unnecessarily  extended, 
but  the  question  presented  by  this  appeal  la 
one  of  great  and  growing  Importance,  and  we 
have  felt  Justified  in  noting  the  trend  of  the 
authorities  with  more  than  ordinary  fullness 
of  detail.  With  the  wealth  of  precedent 
dted  by  the  appellee  as  upholding  the  sa- 
credness  of  constitutional  guaranties  of  life, 
liberty,  property,  due  process  of  law,  and 
equal  protection  of  the  laws,  we  bare  no 
quarrel ;  but,  construing  the  statute  in  qnea- 
tlon,  as  we  do,  as  one  of  police  regula- 
tion. It  ia  entirely  consistent  with  those 
guaranties.  The  statute  being  ocmstitntitMi- 
al,  the  ordinance  adopted  pursuant  thereto 
cannot  be  held  invalid.  The  power  of  reg- 
ulation Is  not  confined  to  the  suppression  of 
vice  or  promotion  of  health.  In  the  language 
of  McKenna,  J.,  in  Bacon  t.  Walker,  201  D. 
S.  818,  27  Sup.  Ct  289,  61  U  Ed.  409: 

"It  extends  to  so  dealing  with  the  conditions 
which  exist  in  the  state  as  to  bring  out  of  them 
the  greatest  welfare  of  its  people." 

For  a  discussion  of  the  nature,  scope,  and 
effect  of  a  city's  authority  to  "regulate," 
see  opinion  by  Marshall,  J.,  in  Madison  t. 
Ry.  Co.,  156  Wis.  352,  146  N.  W.  492. 

[16]  There  is  no  presumption  against  the 
validity  of  an  act  of  the  Legislature.  On  the 
contrary,  all  presumptions  are  in  Its  favor, 


and  a  statute  will  not  be  held  nnconstlta- 
tlonal  unless  Its  contravention  of  constitu- 
tional guaranties  la  so  clear,  plain,  and 
palpable  as  to  leave  no  reasonable  doubt  on 
the  subject;  and  where  the  language  Is 
reasonably  susceptible  of  different  mean- 
ings, the  courts  will  lean  to  that  construo- 
tion  which  is  consistent  with  its  validity. 
State  V.  Hutchinson,  168  Iowa.  1,  147  N.  W. 
105,  li.  R.  A.  1917B,  198;  Barr  v.  Cardell, 
173  Iowa,  18,  156  N.  W,  812;  McGulre  T. 
Ry.  Co.,  131  Iowa,  840,  108  N.  W.  902,  83  I* 
B.  A.  (N.  S.)  706;  State  t.  Express  Co.,  164 
Iowa,  U2,  146  N.  W.  451;  Brady  v.  Mattem, 
126  Iowa,  158,  100  N.  W.  358,  106  Am.  St 
Rep.  291;  Rodemacher  v.  Ry.  Co.,  41  lovra, 
297,  20  Am.  Rep.  692. 

We  find  nothing  In  this  statute,  when  rea- 
sonably and  properly  construed,  which  de- 
nies to  the  appellees  the  benefit  of  their 
constitutional  rights,  privileges,  and  Immu- 
nities, and  upon  the  conceded  and  wdl- 
proven  facts  we  find  tibe  appellant  city  en- 
titled to  the  relief  prayed  for  In  Its  petition. 
The  decree  below  la  therefore  reversed,  and 
cause  remanded  to  the  trial  court  for  a  de- 
cree in  harmony  with  the  views  expressed 
in  this  opinion. 

Reversed  and  remanded. 

EVANS,  0.  J.,  and  PRESTOM  and  FA- 
YILLE,  JJ.,  concurring. 


ZEMBOL  V.  CROWN  IRON  WORKS 
CO.  et  al.     (No.  22456.) 

(Soprem*  Conrt.  of  Minnesota.    Oct.  28,  1021.) 

(Byttaiu*  iy  *^  Court.) 

Manlolpal  corporations  «s»706(5)— Evidaaee  la 
aetloa  far  personal  Injurias  frsn  aatOMobila 
oolllslOB  on  street  heM'to  ssstaia  fladlag  of 
defendants*  nsgllgenea;  danaflss  hold  set  ex> 
ceulve. 
The   evidence  is  snffldent  to  snstala  tiia 
Jury's  finding  that  a  collision  whldi  eansed  in- 
Jury  to  plaintiff  was  caused  by  the  negligenoe 
of  the  defendants.    The  damages  are  not  ex- 
cessive. 

Appeal  from  District  Ooort;  Hennefdn 
County;  O.  S.  Jelley,  Judge, 

Action  hy  Frank  Zembol,  as  fttther  of  Hel- 
en Zembol,  an  infant,  against  the  Crown  Iron 
Works  Company  and  others,  for  personal  In- 
juries. Judgment  for  plaintUI,  and  the  de- 
fendants appeal  from  an  ordw  denying  » 
new  triaL    Order  afllrmed. 

A.  B.  Darelius,  of  Minneapolis,  for  app^ 
lanta. 

A.  A.  Tenner,  of  Minneapolis,  for  respond- 
ent. 
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TTATT^AM,  3.  Helen  Zembol,  whom  we  will 
designate  aa  plaintiff,  was  injured  Januai? 
14,  1920,  by  ndllslon  at  an  antoVnoblle,  In 
wbich  she  was  riding,  with  a  truA  belonging 
to  the  defendant  Grown  Iron  Works  Ck>ni- 
pany  and  driven  by  defendant  Nyman.  This 
case  is  bronght  by  Frank  Zembol  as  father 
of  Helen,  and  In  her  behalf,  to  recorer  dam- 
ages. The  Jury  found  a  verdict  In  ffcvor  of 
plaintiff  for  $4,000.  The  contention  made  on 
this  appeal  Is  that  the  verdict  Is  not  Jnstlfled 
by  the  evidence. 

The  action  is  predicated  on  the  negligence 
of  the  driver  of  the  truck.  The  testimony  In 
behalf  of  plalntlfC  Is  that  she  was  riding  in 
a  car  driven  by  Isadore  Butkevla,  and  going 
sonth  on  Central  avenue  in  Minneapolis. 
When  they  arrived  at  the  intersection  of 
Tenth  street  Northeast  and  Central  avenue, 
Butkevla  found  the  road  very  bad  on  ac- 
count of  accumulations  of  snow  and  ice  and 
conceived  the  idea  of  turning  around  and 
going  back.  At  this  time  the  defendant's 
truck  was  approaching  from  the  south  and 
was  on  the  right  side  of  the  street.  As  to 
Just  what  happened  then  the  testimony  is 
in  conflict  Defendant's  witnesses  testified 
that  the  car  "all  of  a  sudden  Jumped  out  of 
the  road — ran  Into  the  front  wheel  of  the 
truck."  The  testimony  on  behalf  of  plaintlft, 
however,  is  that  Butkevlz  started  to  turn 
around  and  that  In  doing  so  his  car  liecame 
stalled;  that  at  this  point  of  time  the  de- 
fendant's truck  was  about  150  feet  away, 
but  that  the  truck  continued  on  and  struck 
the  Butkevlz  car  while  It  was  standing  still. 
If  this  testimony  on  behalf  of  plalntifC  Is 
true,  the  Jury  might  find  negligence  on  the 
part  of  the  driver  of  the  tmck.  We  think 
the  testimony  presented  an  Issue  of  fitct  for 
the  Jury. 

Defendant's  counsel  strenuously  contend 
as  we  nnderstand  It,  that  the  physical  facts 
make  it  appear  that  the  accident  could  not 
have  happened  as  plaintiff  claims.  The  evi- 
dence Is  that  plaintiff  was  thrown  forward 
through  the  wind  shield,  and  it  is  contended 
that  this  would  be  impossible  if  plaintiff's 
testimony  as  to  the  position  of  the  Butkevlz 
car  is  true.  We  are  at  a  disad-^antage  in  un- 
derstanding some  of  the  testimony  as  to  the 
accident  by  reason  of  the  fact  that  a  plat, 
not  returned  to  this  court,  was  used  on  the 
trial,  and  a  good  deal  of  the  testimony  was 
given  by  way  of  indications  referring  to  the 
plat  or  marks  upon  the  plat  The  testimony 
is  also  confusing  by  reason  of  inaccurate  ref- 
erences of  the  witnesses  to  names  of  streets 
and  also  to  directions.  But  the  testimony  on 
behalf  of  plaintiff  is  Quite  clear  that  at  the 
time  the  Butkevlz  car  was  standing  still  it 
was  facing  toward  a  building  described  as 
the  "Franklin  Company  building."  From 
what  we  can  gather  from  the  testimony  as  to 
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the  location  of  the  car  it  seems  not  impossi- 
ble that  the  collision  might  occur  as  plaintiff 
lias  described  It  and  In  such  manner  as  to 
throw  plaintiff  through  the  windshield  of 
the  car  In  which  she  was  riding. 

Defendant  contends  that  the  direct  cause 
of  the  accident  was  the  inexperience  of  the 
driver  of  the  automobile  and  the  absence  of 
chains  on  the  wheels  and  the  negligence  uf 
the  driver  in  attempting  to  turn  in  front  of  a 
heavy  truck.  The  negligence  of  the  driver,  if 
merely  contributory,  would  not  be  a  defense, 
and  we  think  the  questl(»  as  to  whether  his 
negligence  or  his  conduct  was  the  sole  cause 
of  the  collision  was  a  question  for  the  jury. 

Defendant  contends  that  the  damages  are 
excessive.  The  testimony  is  that  the  injuries 
were  severe  and  clearly  they  are  sufficient 
to  warrant  a  verdict  In  the  amount  found. 

Order  affirmed. 


LARSON  at  al.  V.  TRAGE8ER.    (No.  22340.) 

(Supreme  Court  of  Minnesota.    Oct  28,  19^1.) 

(8i/llaliis  hy  the  Court.) 

1.  Master  and  servant  ®=>358— Compensatioa 
Act  provides  method  for  avoiding  status  ore- 
ated. 

Section  8205  of  the  Workmen's  Compensa- 
tion Act  (Gen.  St  1913)  creates  a  definite  and 
fixed  status  of  employer  and  employ^  with  ref- 
erence  to  the  act,  not  a  mere  rebuttable  pre- 
sumption of  evidence,  and  provides  a  method 
by  which  either  may  avoid  the  same. 

2.  Master  and  servant  «s>358— Statstory  met)> 
od  of  reJeotloD  of  Conpensatios  Act  exclu- 
•Iva. 

The  method  so  prescribed  for  avoiding  the 
status  thus  created,  and  keeping  without  the 
act  is  exclusive  of  all  others,  and  must  be  in 
writing,  as  there  required. 

3.  Master  and  servant  «b>358— Parol  rejeotloa 
of  Compensation  Aet  unauthorized. 

Evidence  o^  a  parol  agreement  or  under- 
standing between  the  employer  and  employe 
that  either  or  both  .should  be  excluded  from  the 
act  and  not  bound  thereby  is  inadmissible,  be- 
cause not  the  form  of  exclusion  permitted  by 
the  act 

Certiorari  to  District  Court,  Lyon  County; 
I.  M.  Olson,  Judge. 

Proceeding  by  Laura  Larson  and  othen 
against  Steven  A.  Trageser  under  the  Work- 
men's Compensation  Act  Judgmmt  for 
plaintiffs,  and  the  defendant  brings  certiorari. 
Judgment  affirmed. 

Mathews  &  Mathews,  of  Marshall,  for  ap- 
pellant 

James  H.  Hall,  of  Marshall,  for  respond- 
ents. 
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BROWN,  O.  X  Certiorari  to  review  a 
Judgment  in  proceedings  under  the  Work- 
man's Compensation  Act  (Gen.  St.  1913,  c. 
84a). 

The  facts  are  not  In  dispute.  Christ  N. 
Larson  was  in  the  employ  of  defendant  at 
his  gasoline  filling  station  located  in  the 
village  of  Cottonwood,  this  state,  and  while 
engaged  In  the  work  of  his  employment  was 
instantly  killed  by  the  explosion  of  a  gaso- 
line tank  situated  on  the  premises.  He  left 
surviving  as  his  next  of  kin  two  minor  daugh- 
ters who  were  dependent  upon  him  for  sup- 
port The  proceeding  was  instituted  in  their 
belialf  to  recover  the  compensation  given  by 
the  statute  in  sudi  cases.  The  sole  defense 
interposed  at  the  trial  below  was  that  the 
decedent  was  not  within  the  protection  of 
the  (Compensation  Act;  therefore  that  no 
recovery  could  be  had.  In  support  of  the 
defense  defendant  offered  to  show  a  parol 
understanding  between  defendant  and  de- 
cedent that  the  Compensation  Act  should  not 
apply  to  decedent  under  the  employment; 
that  decedent  at  the  time  the  contract  of 
employment  was  entered  Into  expressly  de- 
clared that  It  was  against  his  religion  to 
accept  Insurance  or  indemnity  of  the  kind 
and  would  not  enter  defendant's  services  If 
the  statute  applied.  The  evidence  so  offered 
further  shows  an  acquiescence  In  decedent's 
position  and  the  acceptance  of  his  services 
on  the  conditions  Imposed.  There  was  no 
writing  of  any  kind  expressing  that  under- 
standing, or  other  compliance  with  the  perti- 
nent provisions  of  the  statute  on  the  sub- 
ject. The  trial  court  rejected  the  evidence 
to  which  exception  was  noted. 

[1-3]  In  our  view  of  the  question  the  ruling 
of  the  learned  trial  court  was  right.  Section 
8205,  G.  S.  1913,  the  section  of  the  Compensa- 
tion Act  relating  to  and  dealing  with  the 
subject,  is  definite  and  specific  as  to  what 
employers  and  employes  shall  be  bound  by 
the  act,  and  Includes  all  contracts  of  em- 
ployment altered  into  subsequent  to  the 
enactment  of  the  statute.  It  declares  that 
aU  contracts  of  employment  t]t>ereafter  made 
shall  be  presumed  to  have  been  made  with 
reference  and  subject  to  the  provisions  of 
part  2  of  the  act,  unless  otherwise  expressly 
stated  in  the  contract  In  writing,  or  unless 
written  or  printed  notice  is  given  by  either 
party  to  the  other  as  therein  provided  that 
he  does  not  accept  the  provisions  of  the  act. 
The  pertinent  provisions  as  relating  to  the 
employ^  who  desires  to  keep  without  the  act, 
where  be  is  not  excluded  by  a  written  con- 
tract of  employment,  are  as  follows: 

"The  employe  sludl  give  written  or  printed 
notice  to  the  employer  of  his  election  not  to  t>e 
bound  by  part  2  and  file  a  duplicate  with  proof 
of  service  attached  thereto  with  the  labor  com- 
missioner." 


These  provisions  make  it  clear  that  the 
Legislature  Intended  tO'estabUsh  one  definite 
and  certain  method  of  removing  either  em- 
ployer or  employ^  from  the  act,  or  indicating 
a  purpose  or  intention  not  to  be  bound  there- 
by, and  the  requirement  that  the  intention  be 
expressed  In  writing  must  be  construed,  in 
furtherance  of  the  legislative  Intent,  as  fur- 
nishing the  exclusive  method  of  accomplish- 
ing that  end.  The  contention  of  counsel  for 
defendant,  urged  with  much  ingenuity,  that 
the  statute  merely  creates  a  presumption  ap- 
plicable to  all  employes  and  employers  not 
expressly  excepted,  subject  to  rebuttal  and 
to  be  overcome  by  the  ordinary  methods  of 
proof,  Is  out  of  harmony  with  the  purpose 
of  the  law  and  cannot  be  sustained.  To  per- 
mit a  parol  exclusion  or  withdrawal  by 
employer  or  employ^  would  be  destructive  of 
the  act,  open  the  door  to  untold  litigation  In- 
volving parol  controversies  as  to  its  applica- 
tion, and  throw  the  administration  thereof 
and  of  the  rights  of  parties  thereunder  into 
confusion ;  conditions  and  situations  it  was  the 
manifest  purpose  of  the  Legislature  to  guard 
against  and  prevent  by  requiring  all  elections 
not  to  be  bound  by  the  act  to  t)e  In  writing. 
We  so  construe  and  apply  the  statute.  The 
case  of  Thorpe  v.  Pennock  Mercantile  Co., 
99  Minn.  22,  108  N.  W.  940,  9  Ann.  Cas.  229, 
is  not  In  point  There  a  rebuttable  presump- 
tion of  fact  was  Involved,  with  no  statute, 
as  In  the  case  at  bar,  declaring  in  what  man- 
ner or  form  it  might  be  overcome.  Here  the 
statute  creates  and  presumes  a  particular 
status  of  employer  and  employ^  with  refer- 
ence to  the  Compensation  Act  and  declares 
a  definite  method  of  withdrawing  therefrom. 
In  that  situation  the  statutory  remedy  is 
exclusive.  City  of  Faribault  v.  MIsener,  20 
Minn.  396  (Gil.  847) ;  Abel  v.  Minneapolis,  68 
Minn.  89,  70  N.  W.  851.  This  view  Is  sup- 
ported by  the  general  mlee  of  law  on  the 
subject  and  expressly  by  the  decision  in  Da- 
sha  V.  Virginia  &  Rainy  Lake  Co.,  145  Minn. 
171,  176  N.  W.  482.  There  the  statute  pro- 
hibited the  employment  of  dilldren  under  16 
years  of  age  in  dangerous  employments,  and 
imposed  a  penalty  for  a  violation  thereof, 
with  the  express  exception  that  the  employer 
should  not  be  deemed  to  have  violated  the 
statute,  though  be  in  fact  may  have  employ- 
ed a  child  under  age.  If  he  obtained  and  Icept 
on  file  an  affidavit  of  the  parent  or  guardian 
to  the  effect  that  the  child  when  employed 
was  not  under  the  prohibited  age.  It  was 
there  held  that  the  affidavit  was  the  exclu- 
sive defense  to  the  charge  of  a  violation  of 
the  statute,  and  that  parol  declarations  of 
the  parents  that  the  child  was  over  16  were 
inadmissible.  The  rule  no  doubt  would  be 
different  in  the  absence  of  a  q)eclflc  statnte 
prescribing  a  definite  method  of  relief. 

Judgment  affirmed. 
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LINNEHAN  v.  SHEBRAN.     (N*.  22283.) 
(Supreme  C!oiirt  of  JOnneeota.    Oct  28,  1921.) 

fayJMm*  by  fh«  Oomrt.) 

LIM  ta4  slander  «s»l04(6)— Evldmoe  of  slaa- 
der  uttered  against  third  person  admissible  to 
show  malioa,  «^ere  Implying  Joint  crime  by 
third  person  and  plaintiff. 
Evidence  of  a  slander  ottered  liy  defend- 
ant against  a  third  person  in  no  way  connect- 
ed with  the  suit  is  generally  inadmissible,  but  it 
is  admissible  to  show  malice,  if  the  defamatory 
words  contain  the   same  implication  as  those 
sued  upon,  relate  to  a  transaction  in  which 
plaintiff   and   the    third   person   were    equally 
concerned,  and  by  innuendo  char^  both  with 
the  crime  of  larceny  committed  by  them  jointly. 

Appeal  from  District  Court,  Waseca  Cotm- 
ty;  Arthur  B.  Childress,  Judge. 

Action  by  Michael  Lilnnehan,  Jr.,  against 
Martin  J.  Sheeran.  Verdict  for  plaintiff. 
From  an  order  denying  a  new  trial,  def«id- 
ant  appeals.    Order  affirmed. 

Henry  M.  Gallagher,  of  Waseca,  for  appe- 
lant 

Moonan  &  Moonan,  of  Waseca,  for  respond- 
ent 

LBE)S,  0.  l^is  is  an  action  for  slander, 
which  resulted  in  a  verdict  for  plaintiff. 
Defendant  has  appealed  from  an  order  deny- 
ing bis  motion  for  a  new  trial.  The  defend- 
ant and  the  plaintiff  and  his  brother  Dan 
are  neighborii^  farmers.  The  Linnehan 
brothers  live  on  and  work  their  father's 
farm.  In  the  fall  of  1916  they  lost  some 
calves.  Hearing  there  was  a  stray  calf  on 
the  premises  of  a  neighbor  named  Bluhm, 
they  went  there  to  see  whether  it  was  theirs, 
and  were  directed  by  Bluhm  to  go  to  his 
pasture,  where  he  said  they  would  find  a 
stray  calf  running  with  his  own.  They  went, 
found  a  calf,  which  they  picked  out  from  the 
others,  and  took  with  them,  claiming  it 
belonged  to  them.  Bluhm  consented  to  th^ 
taking  it  Defendant  had  likewise  lost  some 
calves,  and  he  too  went  to  Bluhm's  place  ih 
search  of  them,  and  learned  that  the  Linne- 
hans  had  been  there  and  taken  a  calf  away. 
Thereupon  he  went  to  their  farm  to  see  it 
Plaintiff  had  marked  it  by  splitting  or  clip- 
ping its  ear.  Seeing  this,  defendant  told  him 
that  he  had  his  calf,  and  had  stolen  it,  and 
went  to  the  county  attorney  to  have  him 
arrested.  The  county  attorney  refused  to 
issue  a  criminal  complaint,  and  the  defendant 
commoiced  a  replevin  action  in  the  munici- 
pal court  of  Waseca  to  get  possession  of  the 
calf.  The  animal  was  rebonded,  and  the 
Unnebans  retained  possession.  While  the 
replevin  action  was  pending,  defendant's 
brother-in-law  and  one  of  his  neighbors  inter- 


▼  .6HSERAK 

N.W.) 

ceded  to  bring  about  a  settlement  Thdr 
efforts  were  successful,  defendant  dismissing 
the  action  and  leaving  the  calf  with  the 
linnehans,  on  condition  that  they  pay  the 
costs  he  had  incurred.  Plaintiff  paid  $29  as 
such  costs.  The  value  of  the  calf,  according 
to  the  defendant,  was  only  $13. 

After  that  defendant  met  the  Llnnehans 
from  time  to  time  and  twitted  them  about 
the  calf.  On  one  ocasion  at  the  village  store 
he  said  to  Dan  Iiinnehan,  "Did  you  see 
any  calves  to-night?"  At  another  time  he 
said  to  plaintiff,  "This  is  a  pretty  cold  night 
to  be  clipping  ears,"  and  at  another,  "Hello, 
old  calf  clipper!"  This  last  remark  pro- 
voked a  fight  between  the  two  men.  Defaid- 
ant  admitted  that  he  had  made  the  remarlis 
above  set  out,  and  that  they  referred  to  the 
calf  incident  He  also  admitted  that  he  had 
no  love  for  the  Llnnehana,  and  Intended  to 
charge  plaintiff  with  having  talien  his  calf. 
A  witness  for  plaintiff  testified  that  at  the 
village  of  Waldorf,  in  May,  1917,  following 
the  flght  between  the  parties,  he  heard  de- 
fendant say  to  plaintiff  that  he  was  a  calf 
thief,  and  be  could  prove  It,  and  that  there 
were  quite  a  number  of  persons  present  at 
the  time.  Dan  Iiinnehan  was  a  witness  for 
his  brother,  and  was  asked  this  question  on 
his  direct  examination: 

"Did  yon  meet  him  [defendant]  at  any  time 
*  *  *  subsequent  to  the  settlement,  when  he 
referred  to  *  *  *  calf-nipping  or  call-pick- 
ing?" 

Objection  was  made  and  overruled,  and 
defendant  excepted.  The  answer  was,  "Tes." 
When  asked  what  defendant  said,  the  wit- 
ness replied,  "He  called  me  a  calf-picker." 
Before  cross-examining  the  witness  defend- 
ant's counsel  moved  that  this  evidence  be 
stricken,  on  the  ground  that  the  language,  if 
used,  did  not  refer  to  plaintiff,  but  to  one 
not  a  party  to  the  action.  Plaintifrs  coun- 
sel stated  that  it  was  offered  to  show  defend- 
ant's state  of  mind  as  to  botb  brothers;  that 
tbey  bad  gone  together  to  get  the  calf,  and 
were  working  the  farm  together  where  it 
was  taken  and  k^t  The  motion  to  strike 
was  denied.  No  exception  was  taken,  but  in 
his  motion  for  a  new  trial  defendant  specified 
as  error  ^the  court's  refusal  to  strike  this 
evidence.  Solely  because  of  alleged  error  in 
these  rulings  the  defendant  asks  us  to  reverse 
the  order  denying  him  a  new  trial. 

There  is  some  doubt  whether  the  state  of 
the  record  and  the  assignments  of  error  are 
such  as  to  present  the  question  raised,  but  we 
will  treat  it  as  before  us  for  determination 
on  the  merits.  Counsel  for  defendant  Is 
undoubtedly  correct  in  saying  that  it  is  error 
to  permit  the  plaintiff  tn  a  slander  case  to 
prove  that  defendant  slandered  third  i>erson8, 
whether   or  not   the  defamatory   language 
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used  was  similar  to  that  spoken  of  the  plain- 
tiff. The  rnle  la  thus  stated  in  NeweU  on 
Slander  and  LibeL  t  972: 

Evidence  of  slanders  uttered  by  defendant 
against  third  persons  in  no  way  connected  with 
the  suit  Is  loadmissible,  for  the  reason  that 
it  la  contrary  to  the  established  rule  of  the  com- 
mon law  that  one  cannot  be  proved  gadty  of 
the  offense  for  which  he  is  on  trial  by  «how- 
ing  that  at  another  time  he  committed  the  same 
offense. 

Cochran  t.  Butterfleld,  18  N.  H.  115,  45 
Am.  Dec.  363,  and  Sullivan  v.  0'I<eary,  146 
Mass.  322.  15  N.  B.  776,  are  cited  as.  and  are 
ample,  authority  for  the  statement  In  the 
text.  If  a  proposition  so  plain  needs  support 
by  adjudged  cases.  But  If  the  slander  relates 
to  a  person  connected  with  the  plaintiff  In 
the  identical  transaction  which  gave  rise  to 
defendant's  defamatory  statements,  a  differ- 
ent situation  18  presented.  Defamatory 
language  may  be  used  with  reference  to  two 
persons,  as  for  example,  partners  or  members 
of  the  same  family,  and  may  relate  to  a 
subject  with  which  both  were  connected.  If 
an  action  Is  brought  by  one,  altbough  the 
language  was  addressed  to  or  spoken  of  the 
other,  may  It  not  be  put  In  evidence  as 
tending  to  show  the  animus  of  defendant 
toward  both?  Here  defendant  was  repeat- 
ing the  charge  that  he  had  been  deprived  of 
his  property  by  the  Joint  acts  of  plaintiff  and 
hla  brother.  If  one  was  a  thief,  eo  was 
the  other.  Without  discriminating  between 
them,  he  directly  or  Indirectly  accused  each 
of  stealing.  His  utterances  referred  to  the 
same  transaction  in  which  both  were  equally 
concerned.  The  defamatory  words  contained 
the  same  Implication  as  those  sued  upon, 
related  to  the  same  subject,  and  were  repeti- 
tions of  the  same  accusation.  In  defendant's 
mind  the  two  brothers  were  Joint  wrong- 
doers, and  the  Jury  might  well  find  that  the 
ill  will  manifested  by  his  remarks  to  and 
concerning  one  extended  equally  to  the  other. 
In  no  proper  sense  was  Dan  Linnehan  a 
third  person  in  no  way  connected  with  the 
slander  which  was  the  basis  of  the  action, 
and  hence  we  conclude  that  the  evidence 
under  consideration  does  not  fall  wiUiln  the 
scope  of  the  general  rule  above  stated.  Our 
conclusion  Is  supported  to  some  extent  by 
the  following  cases:  Grlbble  v.  Pioneer  Press, 
34  Minn.  842,  25  N.  W.  710;  Larrabee  v. 
Minnesota  Tribune  Co.,  86  Minn.  141,  80  N. 
W.  462;  Fredrlckson  v.  Johnson,  60  Minn. 
337,  62  N.  W.  888;  FuUerton  v.  Thompson, 
123  Minn.  136,  143  N.  W.  2ea  See  also 
Newby  T.  Tlmes-Mlrror  Co.  (Cal.  App.)  188 
Pac.  1008-1016;  Meriwether  v.  PnbUsbers: 
George  Knapp,  211  Mo.  100,  109  S.  W.  760, 
16  L.  R.  A.  (N.  8.)  058-060. 

The    order    appealed    from    is    therefore 
affirmed. 


BONDERSON  v.  B0NOER80N.    (Hl».  22402.) 
(Supreme  Ooort  of  BUnnesota.    Oct  28, 1921.) 

(8vUobu$  >v  the  Court.) 

1.  Assault  and  battery  «3940— Verdlot  of  K- 
000  far  assault  and  battery  keld  exeesslvBu 

A  verdict  of  $4,000  for  assault  and  battery 
held  so  excessive,  in  view  of  the  evidence,  as 
to  demonstrate  that  the  jnry  gave  it  mtder  the 
influence  of  passion  and  prejudice. 

2.  Appeal  and  error  «=3ll40(l)— Where  reo- 
ond  Indloatee  availalrfe  testimony  for  proper 
basis  of  damaaes,  new  trial  orderei^  rather 
than  reduction  of  vardiot. 

In  such  a  case  and  where  the  record  indi- 
cates the  existence  of  available  testimony  to 
furnish  a  proper  basis  for  the  assessmei^  of 
damages,  a  new  trial  should  be  ordered,  rather 
than  a  redaction  of  the  verdict. 

Appeal  from  District  Court,  Chisago  Oovin- 
ty;  J.  N.  Searles,  Judge. 

Action  by  Margaret  Bonderson  against 
Nels  Bonderson.  Verdict  for  plalntlfl  and 
from  an  order  denying  a  new  trial  the  de- 
fendant appeals.  Order  reversed  and  new 
trial  awarded. 

Barrows  &  Metcalf,  of  St  Paul,  tor  ap- 
pellant 

H.  D.  Blanding,  of  St  Croix  Falls,  Wis., 
and  W.  T.  Kennedy,  of  Amery,  Wis.,  W.  S. 
Krvin,  of  Minneapolis,  for  respondent 

HOLT,  J.  Plaintiff  recovered  a  verdict 
against  defendant,  her  brother-in-law,  of 
$3,500  compensatory  and  $500  punitive  dam- 
ages for  assault  and  battery.  Defendant 
moved  for  a  new  trial  on  the  ground  of  ex- 
cessive damages  given  under  the  Inflnence 
of  passion  and  prejudice,  and  for  errors  In 
the  admission  of  evidence  and  also  in  the 
charge. 

The  defendant  lived  with  his  father  and 
mother  upon  a  farm  leased  by  him  to  his 
brother,  plaintiff's  husband.  They  all  lived 
In  the  same  house,  but  certain  rooms  were 
set  apart  for  plaintiff  and  her  family.  De- 
fendant worked  for  plaintiff's  husband  on  the 
farm.  On  March  6,  1920,  near  6  o'clock  In 
the  evening,  plaintiff  and  her  husband  were 
In  the  bam  milking,  and  defendant  came  in 
to  care  for  the  stock,  as  the  former  were  hav- 
ing some  dispute.  Plaintiff  dalms  that  de- 
fendant mixed  in,  accused  her  of  wrongs, 
and  finally  dragged  her  out  of  the  bam, 
threw  her  down  against  some  stones,  and 
beat  her.  The  version  of  defendant  Is  radi- 
cally different,  claiming  that  plaintiff  com- 
menced the  verbal  assault  and  when  that 
grew  so  vicious  as  to  accuse  his  aged  mother 
of  crime,  he  took  hold  of  plaintiff  and  mere- 
ly led  her  out  of  the  barn.  Were  his  account 
tme,  the  damages  should  hare  been  n<Hnlnal 
only. 
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[1]  On  this  appeal  w«  most  accept  plaln- 
tUTs  Terslon  of  tlie  affray  and  also,  as  far 
as  possible,  of  the  effect  upon  ber.  But  an 
examination  of  the  recorff  with  this  rule  in 
mind  compels  the  conviction  that  the  verdict 
is  80  excessive  that  the  Jnry  must  have  given 
it  nnder  the  inflnence  of  passion  and  prej- 
ndice. 

We  shall  only  touch  on  one  or  two  matters 
which  might  have  affected  the  Jury  and  in- 
cited passion  and  prejudlca  The  failure 
of  plaintiff's  husband,  her  natnral  protector, 
to  interfere  In  her  behalf,  and  the  fact  that 
the  jury  were  permitted  to  find  an  operadon 
attributable  to  the  assault  For  an  injury 
which  requires  a  serious  or  major  operation 
very  substantial  damages  may  undoubtedly 
be  awarded.  But  upon  this  record  there  is 
no  evidence  that  defendant's  conduct  produc- 
ed the  condition  that  required  the  operation, 
except  plalntitTs  bare  imcorroborated  state- 
ment that  within  a  day  or  two  after  the 
fracas  she  felt  a  sore  spot  and  a  lump  in 
her  Bide,  and  that  this  continued  to  pain  her 
until  the  operation,  some  time  in  June  fol- 
lowing. The  surgeon  who  operated  was  not 
called.  The  Jury  bad  no  means  of  knowing 
what  was  removed,  If  anything,  or  whether 
the  ailinent  which  required  the  operation 
could  be  at  all  ascribed  to  an  injury  received 
in  the  altercation.  Nothing  as  to  an  opera- 
tion was  intimated  In  the  complaint,  and  al- 
though we  are  of  opinion  that  its  all^atlons 
of  Injuries  are  broad  enough  to  permit  proof 
of  one  that  had  to  be  operated,  still  it  is 
readily  seen  how  defendant's  attorneys  may 
not  have  known  of  the  operation  or  have 
surmised  that  it  would  ever  be  claimed  that 
it  resulted  from  the  assault,  and  were  there- 
fbre  not  prepared  with  testimony  to  combat 
such  claim  first  made  at  the  trial. 

Plaintiff  went  direct  from  the  altercation 
to  a  neighbor  to  telephone  for  the  sheriff, 
and  the  second  day  she  walked  six  miles  to 
lodge  a  criminal  complaint  against  defend- 
ant No  person  who  saw  plaintiff  Immediate- 
ly after  the  occurrence  was  called  to  testify 
to  any  bruises  or  evidence  upon  her  of 
rough  handling  or  beating.  Defendant  is  a 
large,  strong  man,  and  if  he  had  so  viciously 
struck  as  plaintiff  claims,  there  surely  would 
have  been  marks  which  others  noticed.  How- 
ever, the  only  testimony  came  from  her  chil- 
dren, one  9  and  the  other  11  years  old,  that 
they  saw  two  small  black  spots  on  her  back 
just  below  the  shoulder  the  day  after  the  as- 
sault She  testifies  to  backache,  and  a  dif- 
ferent sort  of  headache  since  the  fracas,  and 
inability  to  labor.  All  are  subjective  indica- 
tions, and  so  Invariably  appear  in  exaggerat- 
ed form  in  the  testimony  of  all  plaintiffs  in 
personal  injury  cases,  that  large  awards 
should  not  be  predicated  thereon,  unless 
there  be  some  corroboration  or  corroboratlTe 
circumstances.     Especially  ought  that  to  be 


y.  CASE  837 

N.W.) 

80  where,  as  In  this  case,  the  record  indicates 
that  plaintiff  has  within  reach  other*  evi- 
dence than  that  produced  at  this  trial  bear- 
ing upon  her  condition  after  the  trouble  and 
the  cause  of  the  operation.  Again  there  Is 
no  proof  whatever  of  permanent  injuries. 

There  are  many  cases  where,  without  the 
aid  of  medical  experts,  the  jury  may  draw 
the  infer«ice  that  a  blow  or  a  fall  produced 
a  condition  that  appears  at  some  subsequent 
time.  Such  was  the  case  of  Plonty  v.  Mur- 
phy, 82  Minn.  268,  84  N.  W.  1005,  where  a 
miscarriage  was  claimed  to  have  been  caused 
by  fright,  and  where  the  damages  awarded 
were  $300.  In  the  case  of  Blvldge  v.  Strong 
&  Warner  Co.,  181  N.  W.  846,  there  was 
medical  expert  testimony  on  both  sides  of 
the  pr(H>oeitlon. 

[2]  We  refrain  from  a  further  discosaion 
of  the  evidence,  for  we  think  there  ought  to 
be  a  new  trial,  rather  than  an  attempt  by 
this  .court  to  reduce  the  verdict,  for  we  are 
persuaded  that  testimony  exists  bearing  up- 
on the  extent  of  the  injuries,  if  any,  which, 
when  properly  presented,  may  enable  a  Jury 
to  find  a  tangible  basis  for  a  verdict,  and  so 
as  not  to  disclose  the  influence  of  pasfdon 
and  prejudice  by  its  excessivenes& 

The  order  Is  reversed,  and  a  new  trial 
awarded. 


LUCAS  et  al.  v.  CASE.    (No.  22305.) 
(Supreme  Court  of  Minnesota.    Sept.  16,  1921.) 

<8ylUtbu9  hv  ihe  Court.) 

1.  Pigment  ($=389(5)  —  ta  purchaser's  action 
for  ovarpayment,  evidence  held  to  sustain 
oounterolalm. 

In  an  action  by  a  purchaser  to  recover  an 
alleged  overpayment  on  a  sale  of  ice,  defendant 
counterclaimed,  alleging  loss  of  ice  through 
fault  of  plaintiffs.  The  evidence  sustains  a 
verdict  for  defendant  on  this  counterclaim. 

2.  New  trial  (8=>  1 08  (2) —Newly  discovered  evl> 
deuce  held  Insufficient. 

The  showing  as  to  newly  discovered  evi- 
dence is  not  sufficient  to  warrant  a  new  trial. 

3.  TrovM-  and  oonversloa  «s>9  (3)— Demand  e8< 
sentlal. 

The  evidence  is  not  sufficient  to  sustain  a 
verdict  on  a  counterclaim  for  conversion  of 
certain  ice  tools.  Plaintiffs  came  by  the  tools 
rightfully.  There  was  no  demand  for  their  re- 
turn. This  was  essential  to  establish  conver- 
sion. 

4.  Payment  9=>89(5)— In  purchaser's  action 
for  overpayment,  ovidanoe  held  to  sustain  ver> 
diet  that  purchasers  had  damaged  Icehouse. 

The  evidence  sustains  a  verdict  that  plain- 
tiffs did  not  leave  the  icehouse  in  the  condition 
it  was  in  when  they  took  possession  in  that  a 
platform  and  certain  lumber  had  been  removed. 
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Appeal  from  District  Gonrt,  Henneirin 
Coimty;  E.  A.  Montgomery,  Judge. 

Action  by  JTamea  A.  Lacas  and  another, 
copartners  as  Lncas  &  Ingenhntt,  against 
Frank  Case.  Verdict  for  tbe  defendant,  and 
the  plaintiffs  appeal.  Order  modified  by  re- 
duction of  amount  of  verdict- 

Stevens  &  Stevens,  of  Minneapolis,  for  ap- 
pellants. 

YouugdaU  &  Halls,  of  Minneapolis,  for 
respondent 

HALLAM,  J.  1.  In  April,  1917,  defoidant 
sold  to  plaintiffs  the  ice  in  a  certain  Icehouse. 
It  was  estimated  that  there  were  1,400  tons 
of  ice.  Tbe  price  fixed  was  $2.50  per  ton. 
One  thousand  dollars  was  paid  down  and 
plaintiffs  agreed  to  pay  Installments  of  $2.60 
per  ton  as  the  first  400  tons  were  removed  and 
$1.60  per  ton  thereafter.  Plaintiff  removed 
843  tons  and  having  made  payments  as -pro- 
vided by  the  contract  claimed  an  overpay- 
ment and  sued  to  recover  the  amount  al- 
leged to  have  he&x  overpaid.  Defendant 
counterclaimed,  claiming  that  much  of  the 
ice  was  lost  by  tbe  negligence  of  plaintiffs, 
claiming  conversion  of  certain  tools  and 
tbe  negligent  loss  of  a  loading  platform  and 
certain  lumber.  Tbe  Jury  found  a  verdict  for 
defendant  on 'his  counterclaim  in  tbe  smn  of 
$400.56.     Plaintiffs  appeal. 

[1]  We  are  of  the  opinion  tbat  tbere  is 
evidence  sufficient  to  sustain  tbe  verdict  as 
to  the  negligent  loss  of  Ice. 

[2]  2.  Plaintiff  asks  a  new  trial  on  the 
ground  of  newly  discovered  evidence  bearing 
on  this  question.  The  alleged  newly  discov- 
ered evidence  is  largely  cumulative  and  there 
is  not  sufficient  showing  that  it  could  not 
have  been  procured  on  the  trial. 

One  item  of  alleged  newly  discovered  evl- 
dmce  is  not  cumulative.  It  is  to  the  effect 
that  defendant  himself  took  a  large  quanti- 
ty of  ice  from  the  icehouse  after  the  sale. 
Defendant  in  an  affidavit  denies  this.  He  ad- 
mits receiving  a  small  quantity  of  Ice  after 
the  sale  but  avers  that  he  paid  for  it  This 
is  not  denied.  The  showing  on  tills  point  is 
not  sufficient  to  warrant  a  new  trial. 

[3]  3.  We  are  of  the  opinion  tbat  the  evi- 
dence as  to  conversion  of  tools  Is  not  suffi- 
cient The  tools  had  been  used  by  defendant 
in  his  ice  business.  He  loaned  them  to  plain- 
tiffs for  use  in  the  removal  of  the  ice  and  tes- 
tified he  told  plaintlfla  to  return  them  when 


tbey  were  through  with  than.  With  the  last 
load  of  ice,  the  to<ri8  weare  taken  to  plalntUEs' 
premises.  Defendant  was  present  and  assist- 
ed in  the  loading  and  removal  of  this  load  of 
ice.  No  demand  was  made  for  the  tools  and 
apparently  nothing  was  said  atiout  them.  Nor 
was  demand  made  at  any  time.  Plaintifb 
exercised  no  dominion  over  them.  Since 
plaintiffs  came  by  them  rightfully,  this  want 
of  a  demand  is  fatal  to  an  action  for  conver- 
sion. Bozell  V.  Bobins(m,  82  Minn.  27,  84 
N.  W.  636. 

Def«)dant  cites  authority  to  the  effect 
tbat  proof  of  an  agreemoit  to  return  and  fail- 
ure to  return  according  to  agreement  ocm- 
stltutes  conversion.  38  Oyc.  2032 ;  Durell  v. 
Mosher,  8  Johns.  (N.  Y.)  445;  Lay's  Ex'r  v. 
Lewson's  Adm'r,  23  Ala.  377.  Wliether  thiis 
constitutes  conversion  has  not  been  decided  in 
this  state.  Under  some  circumstances  p&c- 
haiw  it  may.  We  find  no  authority  that 
would  sustain  conversion  under  the  facts  in 
tills  case.  When  the  tools  were  loaned  there 
was  a  mere  request  to  plaintiffs  to  return 
them  when  they  were  through  using  them 
with  no  suggestion  as  to  when  or  where  re- 
turn waa  to  be  made.  When  we  take  this 
fact  in  connection  with  the  apparent  tissent 
of  defendant  to  the  taking  of  the  tools  to 
plaintiffs'  pmnises  it  seems  dear  that  tbe 
proof  fails  to  bring  the  case  within  the  rule 
of  the  authorities  cited  by  plaintiffs.  The 
evidence  is  that  the  tools  were  worth  $75  to 
$100.  Tbe  answer  alleged  th^r  value  to  be 
$70.75  and  the  court  limited  recovery  on  this 
counterclaim  to  that  amount 

[4]  4.  The  evidence  is  sufficient  to  sustain 
liability  for  the  value  of  tbe  platform  and 
lumber.  Plaintiffs  agreed  in  their  contract 
to  leave  the  icehouse  "in  the  same  condition 
that  it  is  now  in  and  to  remove  none  of  the 
fixtures  connected  therewith."  Tbe  lumber 
in  question  was  used  for  boarding  doors  and 
openings  and  both  platform  and  lumber  were 
essentially  part  of  the  lcehous&  Defendant's 
evidence  is  tbat  when  plaintiff^  left  tbe  ice- 
house the  platform  and  lumber  were  gone. 
Some  question  is  raised  as  to  the  pleading 
of  this  counterclaim.  We  think  the  pleading 
sufficient  to  permit  the  proof  that  was  made 
of  breach  of  contract 

A  new  trial  will  be  granted  unless  within 
taa  days  of  the  going  down  of  tbe  remitti- 
tur, defendant  consents  to  the  redaction  of 
the  verdict  by  $70.76. 

Order  modified. 
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8IVERT8  V.  DAHOOT.    (No.  22339.) 
(Supreme  Court  of  MinnesoU.    Oct  28, 1921.) 

(Bjfttabu*  hv  the  Court.) 

1.  Judgmeat  «s>l99(3)— Evidence  held  not  to 
entitle  plaintiff  to  Judgment  notwithstanding 
verdict. 

Plaictlft  was  not  entitled  to  Judgment  not- 
withstanding the  verdict. 

2.  Worl(  and  labor  <S=324(I)— On  oounterolalm 
for  labor,  held  error  to  eubmlt  reasonable  val- 
ue of  services. 

It  was  error  to  submit  the  reasonable  value 
of  services  rendered,  for  there  was  no  evidence 
as  to  such  value,  and  the  only  proof  in  re- 
spect to  the  services  was  that  they  were  ren- 
dered under  an  express  contract  at  a  stipulated 
price. 

3.  Trial  «s»333— Verdlot  ou  express  contraot 
for  onO'thlrri  of  what  should  have  been  allow* 
ed  If  the  eontract  existed,  oannot  stand. 

A  verdict,  based  upon  an  express  contract, 
for  about  one-third  of  the  amount  which  ahould 
have  been  awarded  if  the  contract  had  exist- 
ence, must  be  regarded  as  perverse,  and  should 
not  be  allowed  to  stand,  following  Alden  v.  Sac- 
ramento S.  Fruit  Co.,  137  Minn.  161, 163  N.  W. 
133. 

Appeal  from  District  Court,  Morrison 
County;  J.  A.  Roeser,  Judge. 

Action  by  S.  A.  Siverts  against  Eunice 
Daboot.  Verdict  for  defendant,  plaintifTB 
motion  for  Judgment  or  a  new  trial  denied, 
and  be  appeals.  Order  reversed  In  so  far 
as  it  denied  a  new  trial,  and  new  trial 
granted. 

Wm.  H.  Cherry,  of  Morris,  and  K  A. 
Kllng,  of  Little  Falls,  for  appellant 

D.  M.  Cameron,  of  Little  Falls,  for  reapond- 
ent 

HOI/r,  J.  Flaintur  sued  upon  11  promis- 
sory notes,  executed  by  defendant,  aggregat- 
ing $1,900  and  Interest  Defendant  answered 
that  the  notes  were  executed  without  con- 
slderatlon  and  for  the  sole  accomodation  of 
plaintiff,  and  set  up  as  a  counterclaim  that 
be  had  worked  for  plaintiff  during  the  years 
1912  to  and  Including  1918  at  the  agreed 
price  and  reasonable  value  of  $1,200  for  each 
year,  and  for  the  sum  of  $100  during  1919, 
and  there  was  due  and  unpaid  $3,650  and  in- 
terest A  verdict  for  $1,800  was  rendered 
in  favor  of  defendant  PlointUTs  motion 
for  Judgment  or  a  new  trial  was  denied,  and 
be  appeals. 

[1]  Defendant,  a  native  of  Kurdistan,  Tur- 
key, came  to  this  country  in  his  youth, 
and  Anally  settled  down  In  Morris,  Minn., 
about  1900.  Soon  thereafter  be  became  the 
owner  of  a  team,  and  engaged  In  draying 
until  1008  or  1900,  when  he  entered  the  ice 
buslneea,  conducting  it  under  the  name  of 
City  Ice  Company.    He  bought  a  lot  for  an 


r.  DAHOOT 

N.W.) 

icehouse,  put  up  and  retailed  Ice.  He  wai 
wholly  Illiterate,  and  procured  plaintia,  a 
banker  at  Morris,  to  keep  whatever  books 
were  necessary  in  the  business.  PlalntUPB 
bank  also  loaned  him  the  money  he  needed. 
This  admittedly  kept  on  until  1912,  and,  so 
far  as  any  one  else  knew,  until  the  fall  of 
1910,  when  a  controversy  arose  between 
the  parties.  In  the  answer  and  upon  the 
trial  defendant  asserted  that  in  January, 
1912,  he  sold  the  ice  business  to  plaintiff,  and 
was  then  hired  by  plaintiff  to  run  it  for  him, 
and  to  do  this  in  defendant's  name,  precise- 
ly as  theretofore,  his  wages  to  t>e  $100  per 
month ;  that  under  this  arrang^noit  defend- 
ant worked  for  plaintiff  until  the  fall  of 
1017,  when  he  bought  an  ice  business  in 
Little  B^lls,  and  that  from  that  time  on  he 
was  to  receive  $100  a  year  for  letting  plain- ' 
tiff  carry  on  the  ice  business  ostensibly  as 
that  of  defendant  We  shall  not  discuss  the 
remarkable  story  of  defendant  as  to  the 
ownership  of  the  ice  business  at  Morris  from 
January,  1912,  to  the  fall  of  1919,  for  we 
are  of  opinion  that  under  the  testimony,  it 
became  a  Jury  question,  and  hence  there 
was  no  error  in  denying  the  motion  for  Judg- 
ment notwithstanding  the  verdict 

[I]  We,  however,  deem  the  verdict  perverse 
and  not  Justified  by  the  evidence.  That  It 
is  such  Is  due,  in  part  perhaps,  to  an  error 
in  the  charge.  The  counterclaim  averred  the 
wages  to  be  of  the  agreed  price  and  reason- 
able value  of  $100  per  month.  There  was  no 
evidence  whatever  of  the  value  of  the  serv- 
ices. Indeed,  there  was  no  room  for  an  im- 
plied contract  either  as  to  employment  or 
compensation.  The  testimony  of  defendant 
alone  supported  his  counterclaim,  and  that 
was  that  there  was  an  express  contract  of 
hiring  at  stipulated  monthly  wages.  "An 
express  contract  necessarily  excludes  a  oo- 
temporaneeus  implied  one  in  relation  to  the 
same  matter."  Elliott  v.  Caldwell,  43  Minn. 
357,  45  X.  W.  845,  9  L.  R.  A.  62.  Under  this 
state  of  the  evidence  it  was  error  for  the 
court  to  charge  the  Jury  that  a  verdict  might 
be  given  defendant  for  the  reasonable  value 
of  his  services,  if  they  found  no  agreement 
for  a  q>ecifled  salary.  That  the  pleading 
alleged  a  reasonable  value  of  the  services 
did  not  Justify  a  recovery  on  that  basis  un- 
less there  was  evidence  of  such  value. 

[3]  In  addition  to  the  error  In  the  charge 
affecting  the  verdict  It  is  perverse  and  Ir- 
reconcilable with  the  evidence.  There  could 
be  no  offsetting  of  claims  in  this  o^se.  If 
plaintiffB  notes  were  the  valid  obligations 
of  defendant,  the  whole  counterclaim  must 
l>e  rejected.  And,  if  defendant  was  Justly 
oititled  to  compensation  for  services,  It 
must  follow  that  plaintiff  and  not  defendant 
was  operating  the  ice  business,  and  no  re- 
covery could  be  bad  on  any  of  the  notes  sued 
on  which  were  issued  for  carrying  on  that 
business.     Defendant's  wages  for  six  years 
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at  $100  per  montb  would  amount  to  $7,200, 
and  for  two  years  more  at  $100  a  year  wonld 
make  a  total  of  $7,400.  The  answer  avers 
payment  to  the  amount  of  $3,750,  leaving  a 
balance  due  of  $3,650  and  Interest  It  is  not 
certain  just  what  date  In  the  fall  of  1917  de- 
fendant left  Morris  and  started  the  ice  bnsl- 
ness  at  Little  Falls,  but  the  Jury  would  not 
be  Justified  in  reducing  the  principal  sum  ask- 
ed for  more  than  $200  or  $300.  The  inter- 
est, which  the  court  Instructed  the  Jury  to 
give  If  the  verdict  was  for  defendant,  would 
amount  to  over  $1,000,  so  that  about  $4,650 
was  the  lowest  amount  for  which  a  Verdict 
could  have  been  rendered  for  defendant.  The 
verdict  returned  was  for  $1,300. 

The  argument  is  made  that  plaintifT  should 
not  be  heard  to  complain  since  be  is  not  prej- 
udiced. The  argument  Is  not  sound.  The 
verdict  does  not  respond  to  the  evidence  of 
either  party.  As  well  said  by  Justice  Dibell 
in  the  case  of  Alden  v.  Sacram^ito  Fruit 
Lands  Co.,  137  Minn.  161,  183  N.  W.  188: 

"The  jury  compromiBed,  not  on  the  question 
whether  there  was  a  contract  between  the  par- 
ties, nor  upon  what  it  was,  nor  upon  what  the 
recovery  on  the  contract  basis  should  be,  but 
between  the  right  of  recovery  and  its  amount. 
G%is  compromise  was  a  sacrifice  of  the  very 
principle  upon  which  a  proper  recovery  rested. 
Neither  the  plaintiff  nor  the  defendant  had  the 
fair  judgment  of  the  whole  jury  upon  all  the  is- 
sues." 

In  that  case  the  Jury  awarded  about  one- 
lialf  of  what  the  evidence  indicated  as  prop- 
er; If  any  award  at  all  should  have  been 
made  in  the  instant  case  it  is  about  one-tliird 
of  the  correct  amount. 

In  80  far  as  the  order  denied  a  new  trial, 
it  Is  reversed,  and  a  new  trial  granted. 


CITY  OF  ST.  PAUL  v.  HARRIS. 
(No.  22250.) 

(Supreme  Court  of  MinnesoU.    Oct  28,  1821.) 

(ByUaiv  hv  the  OourtJ 

Criminal  Law  «=»376— Disorderly  House  «=:> 
16— Defendant's    oharaoter    oannot    be    at- 
tacked unless  defendant  puts  It  In  Issue. 
The  character  of  the  defendant  in  a  crim- 
inal prosecution  caimot  be  attacked  until  he 
puts  it  in  issue  by  offering  evidence  of  good 
character,  and  this  role  applies  although  the 
offens^,.charged  is  the  keeping  of  a  disorderly 
house. 

Appeal  from  Municipal  (3ourt  of  St  Paul; 
John  W.  Flnehout  Judge. 

Maude  Harris  was  convicted  of  keeping 
a  disorderly  house,  and  she  appeals.  Revers- 
ed, and  new  trial  granted. 

Oustavus  Loevlnger,  of  St  Paul,  for  ap- 
pellant. 


Arthur  (B.  Nelson  and  Eugene  M.  (yNelll. 
both  of  St  Paul,  for  respondent 

TAYLOR,  O.  Defendant  appeals  from  a 
judgment  of  the  municipal  court  of  the  city 
of  St  Paul  convicting  her  of  the  offense  of 
keeping  a  disorderly  house. 

At  the  trial  the  prosecution  was  permitted 
to  present  evidence  tending  to  prove  the 
bad  reputation  of  the  defendant  as  a  part 
of  its  case  in  cbleL  This  is  urged  aa  re- 
versible error.  No  rule  of  ^imlnal  law  Is 
more  thoroughly  established  than  the  rule 
that  the  character  of  the  defendant  cannot  be 
attacked  until  he  himself  puts  It  In  issue  by 
offering  evidence  of  his  good  character.  This 
rule  was  considered  and  applied  in  the  recent 
case  of  State  v.  Nelson,  181  N.  W.  850,  where 
the  authorities  were  considered  and  the  rea- 
son for  the  rule  indicated.  The  state  con- 
cedes that  such  is  the  general  rule,  but  in- 
sists that  prosecutions  for  keeping  a  disorder- 
ly house  or  bouse  of  ill  fame  are  excepted 
from  this  rule.  There  is  authority  to  that 
effect  but  the  wdght  of  authority  la  to  the 
contrary.  18  Corpus  Juris,  1268,  and  cases 
there  cited;  4  Etacy.  of  Ev.  728.  As  there 
must  be  a  new  trial  for  the  error  In  admit- 
ting this  evidence,  the  other  questions  re- 
quire no  extended  consideration.  We  will 
merely  remark  that  evidence  as  to  the  r^^m- 
tation  of  the  place  and  of  the  persons  who 
frequented  it  was  competent  (State  v.  Smith, 
29  Minn.  193,  i2  N.  W.  624;  State  v.  Terrett 
131  Minn.  349,  164  N.  W.  1073;  State  v. 
Rogers,  145  Minn.  303,  177  N.  W.  858)  and 
tliat  there  was  suffldent  evidence  to  sustain 
the  verdict 

The  judgment  is  reversed  and  a  new  trial 
granted. 


HUNT  V.  KEYE.    (No.  22349.) 

(Supreme  Court  of  Minnesota.    Oct  21,  1921.) 

(BvllaluB  by  the  Court.) 

1.  Boundaries  4=93(3)— Coursss  and  distanoM 
shown  on  plat  must  yield  to  monuments. 

Courses  and  distances  shown  on  a  plat 
must  yield  to  the  monuments  and  fixed  points 
shown  thereon  if  inconsistent  therewith. 

2.  Boandarles  «=»3(3)--Wldth  of  railroad  in 
plat  locating  adjoining  straet  must  yield  to 
wMtb  as  marked  on  grouad. 

Where  the  plat  of  a  town  site  locates  a 
street  along  and  adjoining  a  pre-existing  rail- 
road right  of  way  which,  in  fact  is  only  76 
feet  in  width  on  each  side  of  the  track,  but  is 
marked  on  the  plat  of  the  town  site  as  100 
feet  in  width  on  each  side  thereof,  the  width 
marked  on  the  plat  must  yield  to  the  true 
width,  and  the  right  of  way  as  it  actually  ex- 
isted on  the  ground  forms  the  boundary  of  the 
street 
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Ajqpeal  from  District  Oourt,  MaisItaU 
Ooonty;    Andmr  Orindeland,  Judge. 

Action  by  Amelia  Hnnt  against  Heniy 
Keye.  Judgment  for  defendant,  and  from 
an  order  denying  a  new  trial,  plalntUC  ap- 
peals.   Order  reversed. 

A.  N.  Eckstrom,  of  Warren,  for  appellant 

B.  A.  Brekke,  of  Argyle,  and  Julius  J.  OI- 
son  and  Rasmus  Hage,  both  of  Warren,  tor 
reepcmdent 

TAYLOR,  0.  The  controversy  in  this  case 
is  over  the  location  of  a  boundary  line  in 
the  town-site  of  Middle  Rirer  located  In  the 
south  half  of  the  southwest  quarter  of  sec- 
tion 10  in  township  166  north  of  range  48 
west  in  Marshall  county.  The  town-site  was 
platted  two  years  or  more  after  the  St  Paul, 
Minneapolis  &  Manitoba  Railway  had  been 
constructed  across  this  section,  and  lies  on 
both  sides  of  the  railroad  right  of  way.  The 
following  is  a  copy  of  the  plat: 


iO.  whicb  is  bounded  on  the  east  and  north 
by  the  rirer. 

Defendant  Is  the  owner  of  the  12  lots  front- 
ing on  Ash  aTcnue  and  testified  that  he  had 
lived  there  24  years.  Plaintiff  Is  the  owner 
of  lots  18,  14,  and  16  fronting  on  Bridge  ave- 
nue and  has  occupied  them  as  a  home  since 
1892.  Her  dwelling  honse  Is  on  lot  18  which 
adjoins  the  alley.  Joseph  Le  Blance  is  the 
owner  of  lots  16,  17  and  18  and  has  occupied 
them  since  1894.  Dan  Brlckson  is  the  owner 
of  lots  19,  20  and  21,  having  purchased  them 
shortly  before  this  suit  How  long  they  bad 
be«i  occupied  does  not  appear.  While  per- 
haps not  Important  In  this  case,  it  may  be 
proper  to  mention  that  a  public  highway  has 
been  established  along  the  section  line  whidi 
forms  the  south  boundary  of  the  town  site; 
that  Bridge  avenue,  or  that  part  thereof 
not  included  in  this  highway,  has  been  vacat- 
ed; and  that  the  owners  of  lots  In  blodc  8 
have  acquired  that  portion  of  Bridge  avenue 
and  of  block  4  lying  between  their  revectlve 


Town  Site  oFMloOLERlvE.l?,^fARSHALLCoo«TY,M^M/1, 


I.. •■11 


Ash  avenne,  60  feet  In  width,  extends  along 
the  eastern  side  of  the  railroad  right  of  way 
parallel  with  the  railroad  track.  Bridge 
avenne,  70  feet  In  width,  extends  from  Ash 
avenne  to  the  ilver  at  a  right  angle  to  the 
railroad  track.  Block  3  is  bounded  on  the 
south  by  Bridge  avenue,  on  the  west  by  Ash 
avenue^  and  on  the  north  and  east  by  the 
river.  It  Is  divided  into  two  parts  by  an 
alley,  20  feet  in  width,  extending  from  Bridge 
avenue  to  the  river,  parallel  with  Ash  avenue 
and  distant  140  feet  therefrom.  The  portion 
of  the  block  between  Ash  avenue  and  the  al- 
ley is  subdivided  into  12  lots  fronting  on 
Ash  avenue,  numbered  consecutively  1  to 
12,  beginning  at  the  north,  and  each  25  feet 
in  width  except  lot  1.  The  portion  of  the 
block  east  of  the  alley  la  subdivided  into  9 
lots  fronting  on  Bridge  avenue  and  extend- 
ing from  that  avenne  to  the  river,  number- 
ed consecutively  13  to  21,  beginning  at  the 
alley,  end  each  60  feet  in  width  except  lot 


lots  and  this  highway,  thus  making  this 
highway  the  south  boundary  of  their  several 
properties. 

Until  shortly  before  the  acts  which  led 
to  this  lawsuit,  all  the  owners  of  lots  In 
block  8  unquestionably  understood  that  the 
railroad  right  of  way  was  75  feet  in  width 
on  each  side  of  the  center  line  of  the  rail- 
road track,  for  they  located  the  east  and  west 
boundary  lines  of  their  respective  properties 
by  computing  the  distance  of  such  lines  from 
the  railroad  track  allowing  76  feet  for  the 
right  of  way,  and  have  occupied.  Improved 
and  used  such  properties  to  the  boundaries 
80  located  ever  since  acquiring  them,  a  i)eriod 
of  more  than  20  years  on  the  part  of  both 
plalntift  and  defendant  The  village  officers 
also  seem  to  have  understood  that  Ash 
avenue  was  only  75  feet  from  the  railroad 
track,  for  they  graded  it  as  so  located. 

Defendant  learned  that  the  right  of  way 
was  marked  on  the  plat  of  the  town  site  as 
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100  feet  In  width  on  each  side  of  the  rail- 
road track,  and  in  October,  1919,  dalmed  that 
his  eastern  boundary  line  was  290  feet  from 
the  track,  being  100  feet  for  the  right  of  way, 
50  feet  for  Ash  avenue  and  140  feet  for  the 
depth  of  his  lots,  and  measured  off.  this  dis- 
tance from  the  center  line  of  the  tratdc  and 
began  constructing  a  fence  along  the  line 
so  located  and  from  this  line  along  his  south 
line.  According  to  his'  contention  the  bound- 
ary lines  of  the  lots  in  block  3  are  25  feet 
east  of  the  lines  which  hare  always  been 
recognized  and  accepted  as  such  boundary 
lines.  Moving  these  lines  25  feet  east  will 
bring  Ash  avenue  within  less  than  1  foot  of 
defendant's  own  house,  will  bring  the  alley 
within  a  few  inches  of  plaintiff's  house,  will 
place  plaintiff's  barn  partly  on  defendant's 
land  and  partly  In  the  alley,  will  place  the 
walk  from  plaintiff's  house  to  the  highway 
partly  in '  the  alley,  and  will  place  a  row 
of  trees  set  out  by  plaintiff  several  years  ago 
along  her  side  of  the  alley,  as  previously  lo- 
cated and  traveled,  on  defendant's  side  of 
the  alley.  Defendant  dug  post  holes  for  his 
east  fence  along  this  row  of  trees  and  in  do- 
ing so  cut  the  roots  of  those  trees.  He  ex- 
tended the  fence  which  he  was  constructing 
along  his  south  line  to  this  line,  thereby  cut- 
ting off  access  to  the  alley  as  previously  lo- 
cated and  traveled.  QTbereupon  plaintiff 
brought  this  action  In  trespass  and  asked 
for  an  injunction  restraining  defendant  from 
continuing  the  trespass.  The  trial  court 
found  that  the  alleged  trespass  was  not  com- 
mitted on  plaintlfTs  property  and  directed 
judgment  for  defendant  Plaintiff  appeal- 
ed from  an  order  denying  a  new  trial. 

At  the  trial  the  controversy  was  whether 
the  distance  between  Ash  avenue  and  the 
railroad  track  was  76  feet  or  100  feet.  If 
100  feet  as  claimed  by  defendant,  the  acts 
complained  of  were  committed  on  his  prop- 
erty;  if  only  76  feet,  as  claimed  by  plain- 
tiff, a  part  of  these  acts  were  committed  on 
plaintiff's  property.  Both  parties  took  the 
railroad  track  as  the  point  from  which  to 
measure  in  locating  the  disputed  lines,  And 
neither  of  them  caused  any  survey  to  be 
made  for  the  purpose  of  locating  such  lines 
from  the  other  monuments  or  fixed  points 
shown  on  the  plat. 

[1]  From  the  record  we  take  it  as  estab- 
lished and  as  practically  conceded  that  the 
right  of  way  is  in  fact  only  75  feet  wide  on 
each  side  of  the  track.  But  defendant  con- 
tends that  the  width  marked  on  the  plat  is 
conclusive  on  the  lot  owners,  and  that  they 
must  locate  their  lots  on  the  g^und  on  the 
hypothesis  that  the  right  of  way  on  the  east 
side  of  the  track  Is  100  feet  in  width  as  mark- 
ed on  the  plat,  although  it  is  actually  only  75 
feet  in  width.  We  are  unable  to  sustain  this 
contention.  It  Is  thoroughly  settled  that  in 
locating  lines  and  boundaries  according  to 
prior  surveys,  courses  and  distances  must 


yidd  to  monuments,  fixed  points,  and  the 
boundaries  of  adjoining  lands  established 
before  the  survey  in  questlm  as  shown  on 
the  plat  or  record  thereof.  Obert  v.  Board 
of  County  Commissioners,  122  Minn.  20,  141 
N.  W.  810 ;  Sandretto  v.  Wahlsten,  124  Minn. 
831,  144  N.  W.  1089 ;  Lawler  v.  Bice  County, 
180  K.  W.  87;  4  Buling  Case  Law,  100. 

(2]  It  is  admitted  that  the  railroad  still 
remains  as  it  existed  at  the  time  of  laying 
out  the  town  site.  In  his  certificate  Indorsed 
on  the  plat,  the  surveyor  states  that  the  rail- 
road Is  "the  line  upon  which  the  town  site 
is  laid  out"  This  certificate  gives  the  width 
of  the  streets  and  alleys  and  the  dimensions 
of  the  full  lots,  and  states  that  the  other  lots 
are  as  exhibited  on  the  plat  but  Bays  nothing 
concerning  the  width  of  the  right  of  way.  The 
plat  shows  that  Ash  avenue  adjoins  the  right 
of  way — the  eastern  boundary  of  the  right 
of  way  forming  the  western  boundary  of  the 
street.  The  plat  taken  In  connection  with  the 
surveyor's  certificate  shows  that  the  town 
site  was  laid  out  with  reference  to  the  right 
of  way,  and,  consequently,  the  courses  and 
distances  on  the  plat  must  yield  to  the  true 
location  and  actual  boundaries  of  the  right 
of  way  as  it  in  fact  existed  on  the  ground. 
It  was  a  fixed  and  definite  moBitment  and 
must  be  given  effect  as  such. 

It  follows  that  the  finding  to  the  effect 
that  defendant  had  committed  no  trespass  on 
the  property  of  plaintiff  is  not  sustained  by 
the  evidence,  and  the  order  denying  a  new 
trial  Is  reversed. 


REED  M  al.  V.  VILLAGE  OF  HIBBING  et  al. 
(No.  22336.) 

(Supreme  Oonrt  of  Minnesota.    Oct  21,  1921.) 

(BfUabut  hy  M«  Court.} 

I.  Municipal  oorporatlons  «=9996— Taxpayers' 
liiterMts  lield  not  Invaiiwi  so  long  as  streat 
bstween  them  and  mining  operations  ranalns 
safe  for  public  travel. 
PlaintiSs,   taxpayers  and  residents  of   the 
village  of  Hibbing,  in  b«haU  ot  themselves  and 
other  residents,  bring  this  action  to  enjoin  de- 
fendants from  doing  the  acts  necessary  to  be 
done  in  order  that  the  defendant  owidng  the 
iron  ore  deposit  nnder  the  town  site  of  Hibbing 
may  mine  the  same;    the  claim  being  that  de- 
fendants have  entered  an  nnlawfnl  conspiracy 
to  vacate  the  streets,  change  the  route  of  an 
electric  railway,  unlawfully  dispose  <A  public 
property,  and  have  engaged  in  unfair  competi- 
tion to  remove  the  business  and  residence  por- 
tion of  the  village  from  the  old  to  a  new  loca- 
tion therein.    It  is  held: 

The  private  interests  of  plaintiffs  will  not  be 
invaded  by  the  proposed  vacation  of  the  streets 
in  the  town  site  nor  by  the  mining  so  long  as 
the  street  between  them  and  the  mining  op- 
eration is  left  safe  for  public  travel.  When 
the  mining  is  bo  conducted  as  to  constitute  a 
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nuisance  as  to  them  it  la  time  to  apply  for  re- 
lief and  not  now. 

2.  Munldpttl  ooniorations  «=>I000(5)— in  tax- 
payer*' suit  ftniHng  that  no  HHlawful  oon- 
splraoy  axlsted  iiald  snstalned. 

The  finding  is  sustained  tiLBt  no  unlawful 
conspiracy  exists  between  dctfemdants.  No 
defendant  has  been  shown  to  intend  an  unlawful 
act  nor  to  employ  unlawful  means  in  attaining 
a  lawful  end,  either  singly  or  In  uni^  with 
some  other. 

3.  Munlolpal  corporations  9=3996— In  salt  ta 
eajoln  removing  buildings  and  mining  ore 
from  town  site,  objeotien  that  taxes  will  la- 
crease  must  be  oonsldered  with  revenue  to 
be  derived  from  mining. 

In  so  far  as  plaintitCs  are  and  represent 
taxpayers,  the  complaint  that  the  taxes  will  be 
increased  and  property  in  other  parts  of  the 
Tillage  depreciated  by  building ,  up  the  new 
business  center  where  the  mining  company  in- 
tends, must  be  considered  in  connection  with 
the  sltnation  and  the  employment  and  revenne, 
public  and  private,  to  be  derived  from  mining 
the  town  site. 

4.  Municipal  corporations  «=9lOOO(6)— Defend- 
ant in  suit  to  rsetraln  acts  necessary  to  per- 
mit mining  In  town  site  oannot  be  forced  to 
sael(  vacation  of  streets. 

None  of  defendants  intend  to  take  nay 
unlawful  step  in  seeking  to  vacate  the  streets. 
In  the  vacation  both  private  and  public  rights 
can  be  protected  and  compensation  for  injuries 
given.  Defendants  cannot  be  forced  in  this  ac- 
tion to  seek  vacation  of  streets. 

5.  Street  ndlroade  «s»20— Change  of  roate  held 
not  open  to  attack. 

The  franchise  under  which  the  defendant 
railway  company  occupied  a  street  in  the  town 
site  provided  for  a  change  of  route  by  agree- 
ment The  village  council  with  the  consent  of 
the  company  could  and  did  change  the  route. 
Tbe  change  has  been  approved  by  the  Railroad 
and  Warehouse  Commission.  It  cannot  be 
questioned  by  plaintiff.  It  is  unnecessary  to 
decide  whether  the  company  is  a  street  rail- 
way or  an  interurban  railroad. 

6.  Munlolpal  oorporstlons  «s»996— Ae  village 
may  dispose  of  property  unless  grut  forbUt, 
transfer  will  not  be  enjoined. 

The  threatened  sale  of  the  village  property 
has  not  reached  a  point  where  a  court  should 
interfere.  A  village  may  dispose  of  its  prop- 
erty when  occasion  arises  unless  it  was  ac- 
quired through  a  grant  which  forbids  a  sale. 

7.  Municipal  corporations  «=s>IOOO(5)-^liarge 
of  unfair  competition  held  not  proven. 

The  alleged  unfair  competition  of  the  min- 
ing company  was  not  proven. 

8.  Appeal  and  error  «=3863— In  action  to  ea- 
joln removal  of  btalldlngs  for  mining  opera* 
tlons,  validity  ef  ore  reservations  In  deeds 
held  not  for  deolsion. 

The  validity  eA  the  ore  reservatione  In  the 
deeds  to  tbe  lots  in  the  town  site  are  not  prop- 
erly for  consideration  on  this  appeaL 


9.  Munlolpal  corporations  «s»IOOOT6)— 4*laln- 
tlffs  not  being  entttied  to  lajnnotlon,  oourt 
will  act  retain  Jaristfetloa  to  award  aatiei- 
pated  danaooe. 

Plaintiffs,  not  being  entitled  to  an  injunc- 
tion, cannot  claim  the  tight  to  Iiave  the  court 
retain  tbe  action  to  award  anticipated  damages. 

10.  Municipal  corporations  «s»IO0O(5)— In  suit 
to  rsetraln  oHy  and  mining  company,  exclud- 
ing latter's  artlolaa  of  Incorporation  held  not 
error;  evidence  of  mining  company's  blast- 
ing on  right  of  way  of  railroad  held  Imma- 
terial; testimony  of  company's  officers'  In- 
tentions held  proper  to  meet  charge  of  un- 
lawful acts;  refusing  to  aJlow  complaiat 
amended  to  litigate  Intereets  of  adjoining 
town  held  proper. 

There  was  no  error  in  rulings  during  the 
trial,  and  no  abuse  of  discretion  in  refusing  to 
grant  an  amendment  to  the  complaint. 

1 1.  Constitutional  law  «=93I5— Denying  Injuno- 
tlon  against  village  and  others,  reetrainlog 
removal  of  buildings  and  mining  ore  from 
town  site,  held  not  In  violation  of  due  pro- 
cess clause. 

It  is  not  perceived  that  any  violation  of  the 
Fourteenth  Amendment  of  tbe  federal  Consti- 
tution occurs  in*  denying  plaintiffs  relief  herein. 

Appeal  from  District  Court,  St  Louis 
County;  Edward  Freeman,  Judge. 

ActliHt  by  Henry  P.  Reed  and  others 
against  the  Village  of  Hibblng  and  others 
for  injunction.  Injunction  denied,  and  from 
an  order  denying  a  new  trial,  plaintiffs  ap- 
peal    Affirmed. 

H.  V.  Mercer,  of  MlnneapcAs,  and  O.'  O. 
Anderson,  of  Hibbing,  for  app^l&nts. 

Washburn,  Bailey  &  Mitchell,  of  Dulutb, 
for  respondent  Mesaba  Ry.  Co. 

Fryberger,  Fulton,  Hoshour  &  Zlesmer,  of 
Dulutb,  for  respondent  Village  of  Bibbing 
and  officers. 

Davis,  Severance  &  Morgan,  of  St  Paul 
(Frank  D.  Adams  and  Elmer  F.  Blu,  both  of 
Duluth,  and  D.  T.  CoUins,  of  Hibblng,  of 
counsel),  for  other  respondraits. 

HOLT,  J.  The  action  is  to  enjoin  defend- 
ants from  carrying  out  an  alleged  unlawful 
conspiracy  to  destroy,  by  mining,  a  part  of 
the  village  of  Hibbing  under  which  is  a  val- 
uable iron  ore  deposit  The  injunction  was 
denied  and  from  the  order  denying  a  new 
trial  plaintiffs  appeal. 

The  73  plaintiffs  are  residents  and  tax- 
payers in  tbe  village.  Tbe  village  and  its 
officers,  tbe  Oliver  Iron  Mining  Company, 
the  owner  of  tbe  ore,  and  the  Mesaba  Ball- 
way  Company,  which  owns  and  operates  an 
electric  railway  into  tbe  village,  are  tbe  de- 
fendants. The  village  was  organized  in 
1893  with  326  inhabitants,  but  has  now  a 
population  of  over  15,000,  and  has  greatly 
extended  its  limits  particularly  to  tbe  south 
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where  the  vUIage  of  Alice  has  been  taken  in. 
Under  part,  at  least,  of  the  original  Tillage 
area  'was  valuable  iron  ore.  A  40-acre  tract 
of  the  town  site  of  Hlbblng,  being  the  S.  W. 
%  of  the  N.  W.  %  of  section  6,  and  herehi- 
after  referred  to  as  the  town  site,  is  the  ter- 
ritory that  has  occasioned  thla  lawsuit  On 
this  40  has  grown  up  the  business  center  of 
the  village.  An  expensive  village  hall  has 
been  built  thereon.  To  the  north,  east,  and 
west  thereof  open-pit  mining  has  been  car^ 
rled  on  and  progressed  to  the  very  edge  of 
the  town  site.  The  pits  are  excavated  to  a 
depth  of  more  than  200  feet  The  electric 
railway  enters  the  village  from  the  north 
upon  a  steel  bridge  spanning  an  open  pit 
and  passes  south  on  Third  avenue  through 
the  center  of  the  40  and  south  through  the 
center  of  Plllsbury  and  Southern  additions. 
It  connects  several  mining  towns  on  the 
Iron  range,  Gilbert  being  its  eastern  and 
Hlbblng  its  western  terminus.  The  owners 
of  this  40  dedicated  the  streets  to  the  pul)- 
Uc,  but  In  selling  lots  reserved  the  minerals 
and  the  right  to  enter  upon  the  surface  to 
explore  for  and  to  mine  and  .remove  the  ore. 
The  defendant  mining  company  has  succeed- 
ed to  the  reservations.  It  has  acquired  the 
fee  to  90  per  cent  of  the  surface,  and  alms 
to  acquire  the  balance.  Its  purpose  for  a 
long  time  has  been  to  so  arrange  matters 
that  It  may  be  able  to  mine  the  ore  In  that 
40.  To  that  end  the  buildings  it  owns  will 
be  torn  dovm  or  removed  to  two  platted  ad- 
ditions, known  as  Central  and  Park,  located 
about  1%  miles  south  of  its  ore  land,  where 
it  is  hoped  the  future  business  center  of  the 
village  will  be  established.  It  is  freely  ad- 
mitted by  the  mining  company  that  it  in- 
tends to  mine  the  ore  referred  to  as  soon  as 
It  can  be  done  lawfully;  that  it  cannot  be 
so  mined  until  the  streets  upon  this  40  are 
vacated,  and  hence  it  wUl  seek  their  vaca- 
tion when  the  time  is  ripe ;  that  it  has  open- 
ed negotiations  for  the  purchase  of  the  vil- 
lage hall;  that  it  has  sought  to  facilitate 
the  change  of  route  of  the  electric  railway 
80  that  it  will  not  traverse  any  part  of  the 
forty;  and  that  it  acquired  Central  and 
Park  additions  with  a  view  of  moving  the 
buildings  from  the  town  site  thereon,  and 
erecting  hotels,  residences,  and  business 
blocks  for  sale  or  rent  to  those  who  might 
desire  to  locate  there  in  preference  to  fur- 
ther north. 

We  have  been  favored  with  exhaustive 
briefs  of  over  700  pages,  citing  an  abundance 
of  authorities,  and  discussing  the  numerous 
questions  of  law  and  fact  which  the  well- 
known  diligence  and  Ingenuity  of  the  learn- 
ed counsel  have  Injected  Into  the  case.  But 
those  matters  only  will  be  considered  whldi 
in  our  Judgment  are  determinative  of  the 
question  whether  an  Injunction  should  issue 
upon  the  facts  found,  or  upon  those  facts, 


If  any,  that  ought  to  have  been  found  from 
the  evidence. 

Plaintiff's  right  to  relief  must  rest  either 
upon  a  threatened  invasion  of  their  private 
property  interests  or  their  interests  as  tax- 
payers and  residents  of  the  village.  We  as- 
sume, for  the  purposes  of  this  decision,  that 
as  taxpayers  and  residents  they  may  main- 
tain an  action  in  protection  of  public  rights ; 
that  is,  the  rights  of  the  village  and  its  in- 
habitants. 

[1]  As  to  any  threatened  invasi<»i  of  their 
private  interests  it  is  enough  to  state  that 
none  of  plaintiffs  reside  upon  or  do  busi- 
ness within  the  tovm  site.  They  are  all  lo- 
cated on  the  Plllsbury  or  Southern  additions 
to  the  south.  The  street  running  east  and 
west  between  the  town  site,  the  40  in  ques- 
tion, and  the  two  additions  last  mentioned 
to  the  south'  thereof  where  plaintiffs  either 
reside,  do  business,  or  own  property,  is  not 
shown  to  be  threatened  with  vacation; 
therefore  they  cannot  be  left  with  cul-de- 
sac  streets.  The  inconvenience  in  reaching 
territory  north  of  Hlbblng  Is  an  inconveni- 
ence common  to  the  public  of  which  plain- 
tiffs cannot  complain.  Thorpe  t.  City  of 
Ada,  137  Minn.  86, 162  N.  W.  886.  Of  course, 
any  mining  op^ation  to  the  north  of  the  di- 
viding street  mentioned  must  be  so  carried 
on  that  the  street  will  be  safe  for  travel. 
So  long  as  that  condition  remains  plaintiffs' 
interests  south  of  the  street  are  not  endan- 
gered. At  any  rate,  mining  in  the  north 
part  of  the  40  can  undoubtedly  be  carried  on 
to  a  great  extent  without  any  direct  inter- 
ference with  persons  and  property  in  the  ad- 
ditions mentioned.  In  this  aspect  of  the 
case  we  agree  with  the  court  below  that  the 
action  is  premature.  No  court  will  stop  a 
great  mining  enterprise  unless  it  is  made  to 
appear  that  an  invasion  of  private  or  public 
right  Is  imminent  Nor  do  we  think  there  is 
much  substance  to  the  claim  tliat  mining 
could  be  carried  on  nowhere  in  the  town  site 
without  constitating  a  nuisance  to  plaintiffs. 
Flying  fragments,  noise  and  vibratltms  from 
blasting,  and  smoke  and  rattle  from  steam 
shovels  and  ore  trains  may  be  so  controlled 
as  not  to  interfere  materially  with  the  peace 
and  comfort  of  residents  to  the  south  of  the 
40.  It  is  reasonaUe  to  require  those,  who 
take  up  a  business  or  residence  in  a  munici- 
pality dependent  for  its  very  existence  upon 
the  Industry  there  carried  on,  to  somewhat 
endure  the  disturbances  and  discomforts 
that  unavoidably  attend  the  proper  and 
careful  operation  of  the  industry.  It  cannot 
now  be  said  upon  this  record  that  no  mining 
operations  can  be  carried  on  in  the  town  site 
within  the  rules  enunciated  in  Brede  v.  Min- 
nesota Crushed  Stone  Co,  143  Minn.  374, 
178  N.  W.  806,  6  A.  U  E.  1092,  and  146 
Minn.  408, 178  N.  W.  820,  17»  N.  W.  638. 

It  is  contended  that  In  order  to  remove  all 
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Its  ore  In  the  town  site  tbe  cross-street  men- 
tioned and  a  large  part  of  the  adjacent  ad- 
ditions to  the  sooth  must  eventually  be  de- 
stroyed or  appropriated  for  a  slope.  There- 
fore, since  plalntUIs  have  come  into  a  court 
of  equity,  the  court  should  retain  jurisdic- 
tion and  ascertaki  and  award  the  damages 
which  plaintiilB  will  ultimately  sutCer  for 
the  injury  to  their  property.  The  short  an- 
swer to  the  contention  is  that,  as  matters 
now  stand,  it  is  not  to  be  assumed  that  de- 
fendants will  so  mine  that  tbe  lateral  sup- 
port of  either  the  street  mentioned  or  of 
plaintiffs'  real  estate  to  the  south  thereof 
will  be  impaired  or  destroyed.  When  that 
is  attempted  the  time  is  ripe  for  injunctire 
relief.  There  is  no  way  in  which  this  action 
may  be  converted  into  a  condemnation  pro- 
ceeding. The  mining  company  has  not  the 
right  of  eminent  domain,  nor  can  it  be  forc- 
ed to  take  the  property  rmder  that  right 
We  conclude  that  plaintiffs  have  not  shown 
themselves  entitled  to  an  Injtmction  or  other 
r^ef  for  the  protection  of  any  private  right 
of  person  or  property. 

[2,  3]  The  complaint  charges  a  conspiracy 
between  defendants  to  move  the  village  so 
as  to  locate,  its  business  center  in  Central 
and  Park  additions  upon  ground  where 
there  is  no  underlying  ore.  The  finding  is 
that  none  of  the  defendants  "has  combined, 
arranged,  or  conspired  with  any  of  the  other 
defendants  herein  to  injure  the  plaintiffs  or 
their  businesses  or  properties  or  to  accom- 
plish any  unlawful  end,  or  any  lawful  end  by 
unlawful  means."  We  think  the  evidence 
amply  sustains  this  finding.  The  removal 
and  marketing  of  many  millions  of  tons  of 
ore  by  the  rightful  owner  must  be  conceded 
a  lawful  and  ev«i  laudable  enterprise.  It 
gives  employment,  and  is  productive  of  rev- 
enue for  tbe  owner,  the  nation,  the  state, 
and  the  municipality.  Has  the  mining  com- 
pany separately  or  with  the  aid  of  any  other 
defendant  resorted  to  any  unlawful  means, 
or  does  it  threaten  so  to  do  in  order  to  re- 
move this  ore?  It  certainly  has  done  no 
wrong  in  buying  the  surface  rights  on  this 
40  or  In  removing  the  buildings  therefrom, 
or  in  erecting  or  encouraging  the  erection  of 
buildings  in  a  part  of  the  vUlage  where  no 
ore  beds  exist  Nor  can  a  property  owner 
be  accused  of  using  unlawful  means  if  1m 
applies  to  the  proper  authorities  to  change 
the.  routing  of  an  electric  railway  operated 
on  streets  along  or  across  his  land,  or  takes 
such  steps  as  the  law  provides  for  the  vaca- 
tion of  public  streets  thereon.  The  mining 
company  disclaimed  any  Intentimi  or  threat 
to  disturb  any  street  or  bridge  over  any 
public  road  until  the  same  had  been  legally 
vacated.  The  court  found  this  true,  and 
could  not  well  have  found  otherwise; 

Much  is  made  of  the  fact  that  an  officer 
of  tbe  village,  who  had  begun  tbe  erection  of 


an  extensive  building  on  lots  owned  by  him 
in  Plllsbury  addition,  sold  his  lots  to  the 
mining  company,  and  removed  the  building 
material  therefrom,  and  erected  his  building 
in  the  new  location.  There  is  no  evidence 
to  show  that  this  was  anything  but  a  le- 
gitimate business  transactlcm.  The  ofllcer, 
when  his  attention  was  called  to  the  new  lo- 
cation, appreciated  that  it  was  more  desir- 
able than  the  one  he  had  for  a  business 
block.  It  does  not  appear  that  the  price  paid 
for  tbe  new  site  nor  that  received  for  the 
old  was  other  than  the  going  market  price. 
Nor  is  there  any  evidence  from  which  an  In- 
ference can  be  drawn  that  tbe  village  was 
to  yield  any  rights  or  that  the  officer  should 
use  his  influence  to  procure  any  advantage 
to  the  mining  company  because  of  the  deaL 

In  finding  that  there  was  no  conspiracy, 
and^in  finding  that  where  there  was  unity 
of  purpose  or  action  between  any  of  the  de- 
fendants the  end  was  lawful  and  the  means 
employed  to  attain  such  end  were  not  unlaw- 
ful so  far  as  concerned  public  interests  or 
the  interests  of  the  vUlage,  the  court  could 
properly  consider  the  fact  that  the  present 
growth  and  proq>erltT  of  the  village  is  the 
result  of  the  mining  of  the  ore  Immediately 
adjacent  thereto ;  that  a  continuance  of  such 
growth  and  pro^erity  depends  upon  a  con- 
tinuance of  this  industry ;  that  an  immense 
body  of  ore  underlies  the  town  site  and  will 
furnish  employment  for  years  and  produce 
revenue  both  to  the  owners  of  the  ore  and 
the  public ;  and  that  if  public  improvements 
in  the'tovm  site  have  to  be  discarded  and 
new  ones  made  in  the  new  location,  involv- 
ing great  expenditure  of  public  and  private 
funds,  the  burden  will  fall  almost  wholly  on 
the  mining  companies.  The  findings  are  that 
sndi  companies  now  pay  98  per  cent  of  the 
municipal  taxes  of  which  tlie  Oliver  MLoing 
Ciompany  contributes  85  per  cent,  and  that 
3,000  of  the  15,000  inhabitants  are  emjAoyed 
in  the  mining  operatloas  in  and  adjacent  to 
the  village.  It  is  also  worthy  of  considera- 
tion that  the  permanent  location  of  the  vil- 
lage should  be  where  tbe  use  and  develop- 
ment of  the  natural  resoaroes  will  not  be 
prevented.  All  of  the  defendants,  and  espe- 
cially the  village  officers,  may  properly  take 
these  matters  into  eonsideratlon,  and  from 
tbe  point  of  view  of  the  best  interests  of  the 
public  and  the  municipality  It  is  not  difficult 
to  see  benefits  greatly  exceeding  the  expense 
found  In  the  removal  and  destruction  of  th« 
town-site  buildings,  -streets,  and  improve 
ments,  and  the  erection  of  the  business 
buildings,  schools,  public  buildings,  and 
homes  in  a  new  location. 

[4]  It  will  be  necessary  to  note  some  of 
tbe  particular  facts  upon  which  the  claim 
for  equitable  relief  is  grounded,  viz.,  the 
bridge  and  streets,  the  electric  railway,  the 
village  hall,  tbe  mining  nuisance,  the  nnfkir 


Digitized  by 


Google 


846 


18i  NOSrrHWBSTEBN  BBPOBTEB 


(Minn. 


competition,  and  the  mining  reserrationg ; 
for  even  though  no  conspiracy  was  shown, 
still  if  the  conduct  of  any  one  of  the  defend- 
ants warrants  relief  It  should  be  granted. 

Several  years  ago  the  mining  company,  at 
a  cost  of  over  $80,000,  erected  the  bridge 
across  the  open  pit  mine  on  the  north  of  the 
town  site.  This  bridge  fumlsl^es  the  only 
means  of  direct  ingress  and  egress  to  the 
village  from  the  north.  The  electric  railway 
also  runs  thereon.  The  court  found  this 
bridge  to  be  part  of  the  public  highway.  It 
Is  therefore  contended  It  cannot  be  destroy- 
ed or  removed.  If  the  streets  it  connects 
are  vacated,  the  bridge  would  no  longer 
serve  a  public  purpose,  and  no  valid  objec- 
tion could  be  raised  to  its  removal.  Whose 
the  salvage  will  be  is  not  involved  oa  this 
appeal.  And  whether  the  authority  to  va- 
cate streets  in  Hibblng  is  lodged  in  tb^  vil- 
lage council  or  the  district  court  is  not  nec- 
essary to  consider.  It  cannot  seriously  be 
doubted  that  streets  in  a  village  may  be 
lawfully  vacated.  And  were  it  not  so,  the 
Legislature  could  surely  grant  the  authority. 
We  need  go  no  further,  for  the  finding  and 
the  undisputed  evidence  Is  that  Ao  mining 
will  be  attempted  or  can  be  done  until  the 
streets  are  lawfully  vacated.  If  they  can- 
not be  there  will  be  no  occasion  for  demand- 
ing an  injunction  or  any  of  the  relief  ask- 
ed for  in  this  action.  It  may  also  be  sug- 
gested that  the  mining  company's  present 
intention  to  some  time  in  the  foture  make 
application  for  the  vacation  of  the  streets 
on  the  town  site  does  not  give  plaintiffs  the 
right  to  force  the  company  to  proceed  now  so 
to  do.    This  Is  too  plain  for  argument 

[8]  The  electric  railway  obtained  a  fran- 
chise to  run  cars  into  the  village  on  certain 
streets,  which  franchise  has  25  years  yet  to 
run.  The  village  council  has  passed  an  or- 
dinance permitting  the  company  to  change 
its  route  into  the  town  site,  so  that  now,  be- 
fore It  reaches  the  northerly  limits  of  the 
village,  it  turns  east  and  skirts  the  easterly 
boundaries,  avoiding  passing  over  known  ore 
deposits,  and  then  turns  westerly  and  noth- 
erly,  passing  through  Central,  Park,  South- 
em,  and  Pillsbury  additions  terminating  at 
the  south  town-site  line.  The  railway  com- 
pany, concaving  that  it  was  an  tnterurban 
railway,  also  asked  for  and  was  granted 
permission  by  the  Railroad  and  Warehouse 
Commission  to  make  the  change.  The  order 
granting  permission  was  not  appealed  from, 
and  is  now  final.  If  the  company  is  a  rail- 
road within  the  control  of  the  Commission, 
the  abandonment  of  the  old  and  the  adoption 
of  the  new  route  cannot  be  questioned  at 
this  time.  But  plaintiffs  earnestly  contend 
that  it  la  a  street  railway,  and  hence  the 
Railroad  and  Warehouse  Commission  had  no 
jurisdiction  to  make  the  order.  We  need 
not  pass  on  the  status  of  the  railway  com- 


pany, for  we  have  do  doubt  that  the  Tillage 
council  has  full  power  to  change  the  routing 
of  the  car  lines  on  its  streets.  In  fact,  the 
original  franchise  contains  a  provision  that 
by  agreonent  the  parties  may  diange  the 
route.  The  ordinance  of  1919,  accepted  by 
the  company,  granted  this  change.  Courts 
will  not  interfere  with  the  judgment  of  the 
village  authorities  as  to  the  streets  uptm 
which  electric  cars  shall  run.  The  length 
and  conveniency  of  the  new  route  as  com- 
pared with  the  old  is  for  the  village  author- 
ities. It  is  doubtful  whether  plaintiffs  have 
any  standing  to  question  the  change  of  route 
of  any  railway.  See  Henry  ▼.  Ann  Arbor  R. 
Co.,  116  Midi.  314,  76  N.  W.  886. 

[6]  The  negotiations  for  the  sale  of  the 
village  hall  have  not  reached  the  point 
where  a  court  should  interpose  its  arm.  The 
mining  company  signified  to  the  village  coun- 
cil that  it  was  willing  to  buy,  and  the  coun- 
cil has  appointed  a  committee  to  ascertain 
the  cost  or  value  of  the  property.  That  is  aa 
far  as  matters  have  progressed.  Chapter 
149,  L>.  1891,  amending  the  law  under  which 
the  village  of  Hibblng  Is  incorporated,  gives 
the  council  the  power  "to  receive,  purchase 
and  hold  for  the  use  of  said  village  any  es- 
tate, real  and  personal,  and  to  sell,,  convey, 
lease  or  otherwise  dispose  of  the  same." 
There  can  be  no  doubt,  under  this  statute, 
of  the  power  of  the  village  to  dispose  of  a 
village  owned  building  when  by  virtue  of  Its 
location  or  Inadequacy  it  has  ceased  efficient- 
ly to  serve  the  public  purpose  for  which  it 
was  built;  there  being  no  restrictions 
against  any  use  or  disposition  In  the  grant 
through  which  the  village  derived  tide. 
Thompson  v.  Nenreyer,  69  Ohio,  486,  62  N.  B. 
1024 ;  Shaver  v.  Town  of  Salisbury,  68  N.  O. 
291. 

We  have  already  covered  the  alleged  min- 
ing nuisance.  It  can  hardly  be  claimed  that 
plaintifb  as  representing  the  village  or  the 
public  may  prevent  mining  operations  as  a 
nuisance  when  they  have  not  made  out  a 
case  for  relief  as  individuals  occupying  prop- 
erty as  near  to  the  place  Intended  to  be  min- 
ed as  any  other  inhabitant 

[7]  We  are  not  impressed  with  Uie  propo- 
sition that  the  court  should  have  found  that 
the  mining  company  had  entered  upon  a 
course  of  unfair  competition  In  attenqtting 
to  establish  the  new  village  center,  thereby 
causing  irreparable  injury  to  plaintiffs  as 
individuals  and  as  members  of  the  commu- 
nity. No  false  representations  were  proven 
against  the  company.  For  many  yeara  It 
has  been  known  that  It  intended  to  mine  the 
town  site  at  some  time,  and  in  preparation 
thereof  was  acquiring  the  surface  rights  or 
fee.  Its  acquisition  of  Central  and  Park 
additions  was  no  secret,  and  openly  the  work 
of  improvenrents  thereon  have,  proceeded, 
but,  apparently,  without  holding  out  any  in- 
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ducemttiti  for  p«9le  to  there  locate  other 
than  the  advantage  that  the  place  itseU  and 
Its  Impiarements  offered  over  places  further 
north  In  proximity  to  ore  beds  and  mining 
operations.  An  IndlTidual  or  corporation 
having  a  pecnliar  Interest  in  developing  a 
certain  part  of  a  dty  or  village  may  work 
toward  that  end  without  being  charged  with 
unfair  competition,  even  though  such  devel- 
opment Indirectly  depreciates  values  and  re- 
tards growth  in  other  parts  of  the  munici- 
pality, at  least,  so  long  as  no  misrepresen- 
tation as  to  other  localities  or  unfair  nreans 
towards  them  are  employed.  We  have  dis- 
covered no  evidence  of  any  imfalmess  or 
deception  used  by  any  of  defendants  in  the 
development  of  the  new  business  center  of 
the  village;  The  mining  company  bad  the 
right  to  buy  the  surface  rights  in  the  town 
site.  It  had  also  the  right,  so  ftir  as  plain- 
tiffs are  concerned,  to  buy  Central  and  Park 
additions.  In  dismantling  the  town  site  and 
upbuilding  the  additions  it  Invades  no  rights 
of  plaintiffs.  Its  efforts  may  not  be  charg- 
ed with  malice  as  in  the  case  of  Tuttle  v. 
Buck,  107  Minn.  145, 11»  N.  Wi  946,  22  L.  B. 
A.  (N.  S.)  599,  131  Am.  St  Rep.  446,  16  Ann. 
Cas.  807,  for  the  sole  purpose  is  to  make  it 
possible  to  mine  Its  valuable  ore  deposit,  a 
perfectly  legitimate  object 

[t]  Another  claim  Is  that  the  reservations 
held  tqr  the  mining  company  to  the  ore  imder 
the  town  site  are  void.  If  that  were  true  it 
would  affect  only  the  price  of  the  village 
property.  As  to  the  other  property  in  the 
town  site  the  company  either  has  the  sur- 
face, or  fee,  or  intends  to  acquire  it  before 
starting  mining.  We  decline  to  pass  on  the 
validity  of  the  mineral  reservations  in  the 
deeds  through  which  the  mining  company 
claims.  It  is  not  necessary  for  a  decision 
here. 

[t]  Bat  plalntiffB  maintain  that,  if  not 
entitled  to  an  injunction,  the  court  should 
nevertheless  retain  the  case  to  award  dam- 
ages. As  already  shown,  there  is  no  way 
In  which  this  action  nfay  be  convrarted  into 
a  condemnation  proceeding.  The  mining 
company  cannot  be  forced  to  mine  or  to  buy 
plaintiffs  out,  or  pay  for  anticipated  dam- 
ages In  the  distant  future.  In  the  proceed- 
ings to  vacate  the  streets  appropriate  dnm- 
ases  may  be  awarded  to  those  entitled  there- 
to. If  after  mining  operations  are  started  any 
public  or  private  rights  suffer  Injury,  It  is 
time  to  call  upon  the  courts  for  protection  or 
comi)ensation.  No  nuisance,  trespass,  or 
wrong,  either  to  private  or  public  property 
or  to  persons,  has  been  shown  to  be  impend- 
ing. 

[18]  Complaint  is  made  of  rulings  on  the 
reception  of  evidence.  Whether  the  mining 
company  is  within  Us  corporate  powers  in 
buying  and  improving  real  estate  cannot 
have  any  bearing  upon  plaintiffs'  right  to  re- 


lief, and  hence  the  ^  exclusion  of  tlie  com- 
pany's articles  of  Incorporation  was  not  .er- 
ror. Nor  was  it  material  to  plaintiffs'  case 
to  show  that  the  wining  company  blasted  a 
hole  In  the  right  of  way  of  the  Great  North- 
ern Railway  Company  after  it  bad  obtained* 
permission  from  the  Railroad  and  Ware- 
house Commission  to  move  Ito  trades  to  the 
south.  Testimony  from  the  mining  com- 
pany's officers  regarding  their  Intentions  as 
to  st^B  to  be  taken  before  beginning  to 
mine  was  proper  to  meet  the  charge  that  un- 
lawful acte  were  contemplated  or  threatened. 

There  was  no  error  in  refusing  plaintifb 
to  amend  the  complaint  so  as  to  litigate  the 
intereste  of  the  town  of  Stimtz,  whidi  ad- 
Joins  but  is  no  part  of  Hibblng. 

[11]  We  see  nothing  in  the  contention 
that,  unless  the  injunction  is  granted  or  the 
antidpated  damages  that  may  flow  from 
mining  the  town  site  are  adjusted  in  this  ac- 
tion, plaintiffs  will  be  deprived  of  their  prop- 
erty without  due  process  of  law  in  violation 
of  the  Fourteenth  Amendment  to  the  federal 
Constitution.  When  any  one  of  the  plain- 
tiffs shows  an  injury  to  his  person  or  prop- 
erty from  the  acts  -of  defendants,  he  is  en- 
titled to  protection  and  damages,  or  shows 
that  but  for  the  interposition  of  the  conrt  an 
irreparable  injury  will  occur  to  his  person 
or  property  rlghte.  But  no  such  showing 
was  made.  The  antidpated  injuries  to  the 
village  and  ite  inhabitants  and  taxpayers 
are  either  too  remote  or  problematic  to  re- 
sort to  the  remedy  of  an  injunction  now,  or 
else  it  Is  plain  that  in  the  legal  or  stetutory 
proceedings,  whidi  the  mining  conrpany 
must  take  before  it  can  begin  to  mine,  the 
law  furnishes  ample  redress.  Whilst  the 
court  below  in  the  memorandum  stated  that 
It  will  require  the  expoiditnre  of  enormous 
sums  of  money  by  the  mnnidpality  to  fur- 
nish the  inhabltante  of  South  Hibblng,  that 
Is,  the  new  location,  with  the  same  munid- 
pal  fbdllties  that  the  resldente  of  Southern 
and  Pillsbury  additions  now  have,  sudi 
statement  is  not  made  a  part  of  the  findings. 
It  Is  not  clear  what  the  court  refers  to. 
True,  the  change  of  the  business  center  or 
residence  center  within  any  village  or  dty 
Involves  large  expenditures  for  streets,  side- 
walks, water  mains,  and  the  like;  but  the 
bulk  of  these  exi>enditures  is  borne  by  the 
abutting  real  estate  if  Hibblng  assesses  the 
amount  against  benefited  property  as  is  au- 
thorized by  the  law  under  whlch.the  village 
organized.  There  are  certain  other  exi)enses 
that  must  come  from  the  taxpayers  gener- 
ally, such  as  fire  and  police  protection  and 
the  cost  of  public  buildings.  If  this  Is  what 
the  court  means,  such  cost  is  inddent  to  the 
growth  and  development  of  any  dty,  where 
for  various  reasons  the  center  of  population 
moves  and  the  public  buildings  and  Improve- 
mente  in  the  old  location  fkll  properly  to 
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fserve  the  new  demands.  Who  can  aay 
whether  It  is  not  vastly  to  the  pecuniary  ad- 
vantage of  not  only  Hlbbtng  and  Its  Inhabl- 
ants  and  taxpayers,  bnt  to  the  state  and  na- 
tion as  well,  QitLt  every  merchantable  ore 
deposit  within  the  village  limits  be  mined 
and  to  that  end  all  buildings  be  moved  to 
some  part  wttbin  its  extensive  limits  where 
there  is  no  ore?  The  taxes  and  public  reve- 
nues derived  from  mining  operations  have 
been  enormous  in  the  past  and  will  be  here- 
after so  long  as  there  is  ore  to  mine.  And,  as 
before  pointed  out,  the  mining  companies  have 
BO  far  paid  all  but  a  fraction  of  the  munici- 
pal expenses  of  Hlbbing.  In  passing  upon 
the  right  or  wrong  of  Increased  taxation  to 
plaintiffs,  it  Is  well  to  remember  that  a  prac- 
tice, BO  generaf  that  notice  may  well  be  tak- 
en thereof,  has  prevailed  In  the  mining  re- 
gions of  this  state  for  villages  to  extend 
their  limits  so  as  to  take  In  every  snspected 
ore  body  within  reach,  and  without  regard 
to  the  fitness  or  need  of  such  territory  for 
bnslnesB  or  residence  purposes;  and  this 
against  the  most  vigorous  opposition  from 
the  mine  and  ore  owners.  Hibblng'a  dimen- 
sions now  are,  roughly  speaking,  five  miles 
long  and  three  miles  wide,  while  originally 
it  consisted  of  but  four  sections.  It  is  true 
the  ore  body  here  involved  underlies  the 
original  village  plat,  but  the  policy  of  Hlb- 
bing, like  the  other  villages,  has  been  to  ex- 
pand so  as  to  embrace  adjacent  ore  lands, 
and  there  should  rest  a  reciprocal  duty  up- 
on the  village  and  its  taxpayers  to  permit 
these  ore  lands  to  be  mined  when  it  can  be 
done  lawfully,  even  if  some  additioDal  pub- 
lic expense  Incidentally  results  therefrom. 
We  think  the  decision  of  the  learned  trial 
court  Is  right  under  any  view  of  the  law  and 
facts  of  the  case. 
Order  affirmed. 


STATE  V.  DOLLIVER.    (No.  22363.) 
(Supreme  Coart  of  Minnesota.    Oct  21,  1921.) 

(8vllabu$  ly  the  Court.) 

1.  Criminal  law  «s>l  186(1) —Where  several 
errors  show  uafair  trial,  a  new  trial  will  be 
awarded. 

Though  any  one  of  several  errors  assigned 
would  not  in  itself  be  sufficient  ground  for  the 
reversal  of'a  conviction  in  a  criminal  case,  yet 
if  all  of  them  taken  together  justify  the  con- 
clusion that  defendant  was  not  accorded  a 
fair  trial  he  is  entitled  to  a  new  trial. 

2.  Criminal  law  «=>377— Defendant's  cbaraoter 
evidence  should  antedate  aoousatlon. 

The  general  mle  is  that  diaracter  evidence 
should  be  confined  in  point  of  time  to  a  period 
antedating  tbe  accusation  of  the  defendant. 


3.  Criminal  law  «=>656(8)— Farts  shevld  be 
determined  unlnlluenoeil  by  bench's  opinions. 

In  CTiminai  prosecution  the  defendant  has 
tbe  constitutional  right  to  have  the  facts  de- 
termined by  tbe  jury,  uninfluenced  by  opinions 
from  the  bench. 

4.  Criminal  law  «=9377,  56 1  (3)  —  Defeateaf s 
oharaoter  evidence  admissible  and  may  •■• 
gender  reasonable  doubt. 

In  sncb  eases  defendant  has  a  right  to  in- 
troduce character  evidence  of  moral  qualities 
having  a  definite  relation  to  the  crime  with 
which  he  is  charged  and  to  have  it  considered 
by  the  jury  as  a  fact  in  the  case  which,  if  es- 
tablished, tends  to  support  the  original  pre- 
sumption of  innocence  with  which  he  is  clothed. 
It  may  be  sufficient  of  itself  to  engender  a 
reasonable  doubt  of  guilt. 

5.  Criminal  law  ®=3776(5)  —  Instruotlon  that 
defendant's  good  repntation  Is  not  of  Itself 
suffioient  to  raise  reasonable  donbt  held  er- 
roneous. 

An  instruction  that  the  "good  reputation 
of  the  defendant  is  not  of  itself  a  sufficient  fact 
from  which  a  reasonable  doubt  of  guilt  may 
arise"  is  erroneous,  and  the  error  is  not  cured 
by  the  further  statement  that  such  donbt  must 
arise  from  all  the  testimony  in  the  case. 

Aivpeal  from  District  Goart^  Faribault 
(3onnt;;  B.  O.  Dean,  Judge. 

Kenneth  DoUIver  was  convicted  of  Btata- 
tory  rape,  and  from  an  order  doiylng  bis 
motion  for  new  trial  he  appeals.  Order  re- 
versed. 

Allen,  Selfert  &  Allen,  of  Fairmont,  for 
appellant 

Clifford  Ih  Hilton,  Atty.  Gen.,  and  Henry 
J.  Frundt,  (To.  Atty.,  of  Blue  Earth,  for  the 
State. 

I/EES,  O.  Defendant  was  Indicted  and 
convicted  of  the  crime  ot  having  carnal 
knowledge  of  a  girl  16  years  of  age,  and  has 
appealed  from  an  order  doiylng  his  motion 
for  a  new  trial. 

[1]  The  complaining  witness  testifled  to 
facts  which,  if  true,  established  defendant's 
guilt  He  flatly  denied  tbe  charge.  Two 
wltnessea  called  by  the  state  testified  that 
they  had  bem  riding  in  an  automobile  with 
the  defendant  and  the  complaining  witness 
during  the  evening  when  tbe  offense  is  alleged 
to  have  been  committed,  and  that  after  they 
had  alighted  from  the  car  on  their  return 
from  the  drive  tbe  defendant  drove  away 
accompanied  only  by  the  complaining  wit- 
ness. The  act  took  place  shortly  thereafter 
according  to  her  testimony.  There  was  no 
other  evidence  bearing  directly  on  the  issue 
as  to  defendant's  guilt  or  innocence.  As  part 
of  his  defense  he  offered  In  evidence  an  hon- 
orable discharge  from  the  United  States  army 
some  six  months  prior  to  tbe  date  of  the  of- 
fense charged.  Among  other  things,  it  set 
forth  that  be  was  in  the  service  from  Hay 
26. 1918,  to  February  8, 1919 ;  that  he  was  in 
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tbe  American  Expeditionary  Forces  In 
France  and  participated  in  the  engagements 
in  the  Argonne  forest  in  September,  1918, 
where  he  received  a  wonnd  in  his  right  hand. 
It  was  certified  that  his  character  was  ex- 
cellent and  that  his  services  were  honest  and 
faithful.  With  some  hesitation  the  conrt  re- 
ceived the  discharge  in  evidence,  saying : 

"This  seems  to  show  that  he  has  a  good 
reputation  for  fighting,  being  a  good  fighter, 
but  this  is  something  entirely  different  from 
fighting.    It  may  be  admitted  though." 

It  is  doubtful  whether  the  discharge  was 
admissible.  People  v.  Bckman,  72  Cal.  582, 
14  Pae.  8S9;  Taylor  v.  State,  120  Ga.  857,  48 
S.  B.  861.  Bat  after  It  had  been  received  the 
court  took  occasion  to  say  In  charging  the 
Jury  that,  although  the  discbarge  was  an 
honorable  thing  to  have,  "that  of  Itself 
doesn't  give  a  Ucense  to  any  young  man  to 
return  and  debauch  a  child  or  enter  a  h(Hne 
for  the  purpose  of  destroying  It."  So  far  as 
the  record  shows  there  was  no  occasion  for 
such  a  statement  It  was  likely  not  only  to 
overcome  pretty  effectually  any  weight  the 
jury  ml^ht  have  attached  to  the  discharge  as 
evidence  of  good  character,  but  also  to  prej- 
udice the  defendant  In  their  eyes  as  a  man 
capable  In  the  estimation  of  the  court  of  the 
base  conduct  mentioned.  If  the  defendant 
had  no  other  ground  for  complaint  we  should 
not  be  inclined  to  reverse,  but  there  are  addi- 
tional grounda  And  the  rule  Is  that  where 
any  one  of  several  errors  assigned  would  not 
in  itself  be  sufi^dent  to  warrant  a  reversal, 
yet  if  all  of  them  taken  together  justify  the 
conclusion  that  defendant  was  not  accorded 
a  fair  trial,  it  becomes  the  duty  of  this  court 
to  reverse.  State  v.  Briggs,  84  Minn.  357,  87 
N.  W.  935;  SUte  v.  Almos,  122  Minn.  479, 
142  N.  W.  801. 

[2, 3]  Defendant  produced  several  witness- 
es who  testified  that  his  reputation  as  a  moral 
and  law-abiding  man  was  good.  His  counsel, 
in  examining  these  witnesses,  so  framed  the 
questions  as  to  Include  the  period  which 
followed  as  well  as  that  which  preceded  his 
indictment  and  arrest  Objection  being  made 
to  such  Questions,  the  trial  Judge  Inquired 
whether  counsel  meant  by  them  to  cover  de- 
fendant's reputation  "now  after  he  has  been 
arrested  and  the  case  brought  to  trial?" 
Being  answered  in  the  affirmative,  the  Judge 
said,  "The  witness  may  answer  the  question, 
although  I  don't  think  it  competent"  Each 
of  the  character  witnesses  was  asked  the 
same  question.  The  county  attorney  repeat- 
edly objected  and  the  trial  Judge  repeatedly 
addressed  the  same  question  to  defendant's 
counsel  and  received  the  same  answer,  ex- 
cept on  one  occasion  when,  according  to  the 
record,  the  answer  was,  "No."  Exception 
being  taken  to  the  repetitions  of  his  questions, 
the  trial  Judge  said  "that  as  framed  by  de- 
fendant's counsel  the  questions  were  not  in 
proper  form,"  and  added  "that  some  of  the 
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witnesses  bad  testified  that  even  after  de- 
fendant's arrest  his  r^utation  was  good." 
Counsel  then  inquired  whether  the  conrt 
meant  to  express  an  opinion  to  the  contrary 
and  was  answered  thus: 

"None  whatever,  altboagh  there  Is  more  or 
less  talk  about  it  I  simply  called  the  witness- 
es' attention  to  that  fact  so  that  they  could  be 
advised  of  what  they  were  answering.  The  gen-  . 
era!  rule  of  character  testimony  should  be  up 
to  the  commission  of  the  offense,  or  the  ar- 
rest and  immediately  previous  to  that" 

Defendant  took  exception  and  now  urges 
that  the  effect  of  the  evidence  ^s  to  defend- 
ant's good  reputation  was  destroyed  by  these 
and  other  like  questions  and  remarks  of  the 
trial  Judge.  The  general  rule  was  correctly 
stated  by  the  trial  Judge.  16  Corp.  Jur.  681 ; 
10  A.  L.  R.  note  2,  p.  9.  But  since  the  wit 
nesses  were  permitted  to  answer  questions 
framed  so  broadly  as  to  cover  defendant's 
reputation  up  to  the  time  of  the  trial,  we 
cannot  approve  of  the  statements  from  the 
bench,  and  particularly  that  there  had  been 
more  or  less  talk  about  defendant's  reputa- 
tion. They  tended  to  coimteract  the  effect 
the  character  evidence  might  have  had  with 
the  Jury,  and  in  crimlnSl  prosecutions  the 
defendant  has  the  constitutional  right  to 
have  the  facts  determined  by  the  jury  unin-* 
fluenced  by  opinions  from  the  bench.  State 
V.  Yates,  99  Minn.  481,  109  N.  W.  1070.  But 
defendant  has  a  more  serious  cause  for  com- 
plaint In  this  connection. 

[4,61  In  charging  the  jury  on  the  subject 
of  the  character  evidence  in  the  case  the 
court  said: 

"The  question  of  good  reputation  of  the  de- 
fendant is  not  of  itself  a  sufficient  fact  from 
which  a  reasonable  doubt  of  guilt  may  arise. 
Beasonable  doubt  or  guilt  must  arise  from  all 
the  testimony  in  the  case." 

There  was  no  other  reference  to  the  sub- 
ject in  the  charge  and  no  additional  Instruc- 
tions were  requested.  The  Instruction  given 
Is  open  to  the  criticism  that  It  would  lead 
the  Jury  to  believe  that  evidence  of  good 
character  may  not  of  Itself  raise  a  reasonable 
doubt  of  guilt  The  rule  Is  that  In  all  crim- 
inal actions  the  defendant  may  introduce 
evidence  showing  that  he  bore  in  the  com- 
munity where  he  lived  a  good  reputation' for 
moral  qualities  having  a  definite  relation  to 
the  crime  with  which  he  is  charged.  Such 
evidence  is  received  on  the  theory  that  a 
person  possessing  the  moral  qualities  in 
question  would  not  be  likely  to  commit  the. 
offense  diarged.  It  should  be  considered  by 
the  jury  with  all  the  other  evidence  in  the 
case  in  determining  whether  the  witnesses 
who  have  testified  to  facts  tending  to  crim- 
inate defendant  have  been  mistaken  or  have 
testified  falsely.  3  Qreenleaf,  Evld.  25;  Peo- 
ple V.  Garbutt  17  Mich.  »,  97  Am.  Dec.  162; 
Cancemi  v.  People,  16  N.  X.  601;  People  v. 
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Elliot,  163  N.  Y.  11,  67  N.  E.  108;  Com.  v. 
Webster,  5  Ouah.  (Mass.)  296,  62  Am.  Dec. 
711 ;  United  States  t.  Ounnell,  5  Mackey  (D. 
C.)  1»8;  Edgington  v.  United  States,  164  U.  S. 
861,  17  Sup.  Ct  72,  41  L.  Ed.  467.  It  is  ad- 
missible to  support  the  original  presumption 
of  innocence.  It  Is  a  fact  in  the  case  that  may 
tend  in  a  greater  or  less  degree  to  establish 
Innocence.  It  may  be  sufficient  to  establish 
a  reasonable  doubt  of  guilt.  State  v.  Sauer, 
38  Minn.  438,  38  N.  W.  355;  State  t.  Holmes, 
65  Minn.  230,  68  N.  W.  11.  It  goes  to  the 
probabilities  of  defendant's  guilt  and  bears 
on  the  general  question  of  guilty  or  not 
guilty.  State  v.  Hutchison,  121  Minn.  405, 
141  N.  W.  483.  A  man  accused  of  the  crime 
for  which  defendant  was  indicted  Is  as  good 
as  convicted  in  the  minds  of  many  men  even 
before  he  is  tried.  If  he  is  of  good  character 
and  if  bis  reputation  has  hitherto  been  un- 
blemished, these  facts  become  his  chief  de- 
pendence in  meeting  and  refuting  the  charge. 
EvidMice  thereof  is  substantive  proof 
strengthening  the  presumption  of  innocence 
with  which  the  law  clothes  him.  True,  it  is 
to  be  considered  in  connection  with  all  the 
other  evidence  in  the  case,  but  it  may  be 
sufficient  of  itself  to  raise  a  reasonable  doubt 
of  guilt  Edgington  v.  United  States,  supra ; 
People  v.'Garbutt,  supra;  Remsen  v.  People, 
43  N.  Y.  9;  Com.  v.  Aston,  227  Pa.  106,  75 
Atl.  1017.  See,  also,  10  A,  L.  R.  1017,  note 
7,  p.  105 ;  103  Am.  St.  Rep.  note,  p.  «05. 

We  are  of  the  opinion  that  the  instruction 
given  unduly  restricted  the  efTect  of  the 
character  evidence  and  to  his  substantial 
prejudice  deprived  defendant  of  the  benefit 
it  would  have  been  to  him  if  the  jury  had 
been  Instructed  as  to  its  weight  in  accord- 
ance with  the  principles  above  stated. 

The  order  d^iying  a  new  trial  is  therefore 
reversed. 


STATE  ex  rel.  HILTON,  Atty.  Qea.,  v.  VIL- 
LAGE  OF  BUHL  et  al.    (No.  22236.) 

(Supreme  Court  of  Minnesota.    Oct  28,  1921.) 

(SylXahut  ly  the  Court.) 

1.  Municipal  corporations  <S=929 (4)— Annexed 
property  must  be  such  as  to  be  properly  sub- 
jected to  village  government. 

In  a  proceeding  under  (3cn.  St  1913,  g  1800 
et  geq.,  to  annex  territory  to  a  village,  the 
properly  annexed  must  be  so  conditioned  as 
properly  to  be  subjected  to  village  government 

2.  Municipal  oorporations  <S=»33(fi)— Voter's 
determination  that  annexed  territory  may  be 
properly  subjected  to  vlllafle  Bovernment  not 
sustained,  If  arbitrary. 

Whether  it  is  so  conditioned  is  primarily 

,for  the  voters;    but  if  their  action  is  clearly 

arbitrary,  for  the  purpose  of  increasing  sources 

of  revenue  rather  than  of  subjecting  to  the  local 


village  govenunent  property  having  a  natnral 
connection  with  it  and  people  residing  ttiereon 
having  a  community  of  interest,  the  cootts  will 
not  sustain  it 

3.  Mnalelpal  oorporations  «=»29(4)— Aaaoxa- 
tiOB  of  praotloaily  nnlahabited  territory  held 
arbitrary  and  invalid. 
The  territory  annexed  to  the  village  of  Bnhl 
was  not  80  conditioned  as  properly  to  be  sub- 
jected  to  the  village  government  within  the 
meaning  of  the  Legislature,  and  the  annexation 
was  arbitrary  and  invalid. 

Proceeding  In  quo  warranto  by  the  State, 
on  the  relation  of  Ollflord  L.  Hilton,  Attorney 
General,  against  the  Village  of  Buhl  and 
others,  to  determine  validity  of 'annexation 
of  territory.    Writ  of  ouster  ordered. 

ClifCord  L.  Hilton,  Atty.  (Jen.  (Washburn, 
Bailey  &  Mitchell,  of  Dulnth,  of  counsel),  for 
relator. 

Wamor  B.  Whipple,  of  Duluth,  and  A.  R. 
Folsom,  of  Buhl,  for  respondents. 

DIBEIili,  J.  Quo  warranto  on  the  relation 
of  the  Attorney  General  to  determine  the 
validity  of  the  annexation  of  territory  to  the 
village  of  Buhl  in  St  Louis  county. 

[1]  1.  The  proceeding  for  annexation  was 
under  G.  S.  1913,  i  1800  et  seq.  It  was  reg- 
ular. The  respondents  contend  that  since 
the  statutory  proceeding  was  regular  there 
Is  nothing'for  review  by  the  courts.  We  have 
held  that  section  1800  must  be  construed  in 
connection  with  section  1204  et  seq.,  and  that 
the  requirement  of  section  1204,  not  con- 
tained in  section  1800,  that  the  inroperty  an- 
nexed must  be  "so  conditioned  as  properly  to 
be  subjected  to  village  government,"  attaches 
to  the  proceeding  under  section  1800.  State 
V.  ViUage  of  GUbert  127  Minn.  452,  149  N.  W. 
951;  State  v.  Village  of  Kinney,  146  Mton. 
311,  178  N.  W.  815.  The  holding  was  made 
after  argument,  it- was  correctly  made,  and 
it  Is  to  be  talcen  as  settled  law. 

[2]  2.  The  question  whether  territory  pro- 
posed to  be  annexed  is  so  conditioned  as 
properly  to  be  subject  to  village  government 
is  primarily  and  In  the  first  instance  one  of 
fact  for  the  voters;  and  their  decision  will 
not  be  disregarded  unless  It  clearly  appears 
tliat  it  was  arbitrary.  That  w:as  distinctly 
held  In  State  v.  Village  of  Dover,  113  Minn. 
452,  130  N.  W.  74,  539. 

In  referring  to  the  meaning  of  the  require- 
ment ttiat  the  lands  annexed  be  so  condi- 
tioned as  to  be  properly  subject  to  village 
government,  the  court  in  that  case  said : 

"It  does  not  mean  that  there  must  be  a  pres- 
ent necessity  for  such  lands  for  building  or  oth- 
er village  purposes.  It  is  not  necessary  that 
all  such  lands  shall  be  platted,  graded,  or  used 
for  village  purposes  at  any  particular  time  in 
the  fntare.  Adjoining  lands  may  be  brought 
within  the  limits  of  the  corporation  and  be  sab- 
jected  to  village  government  if  it  may  fairly 
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be  said  that  there  cxIstB,  or  may  exist  witUn    few  who  do  terming, 
a  reasonable  time  in  the  fntare.  a  unity  of  in- 
terest in  the  enforcement  of  the  law,  such  as 
police  patrol  and  the  public  health." 


851 


In  State  v.  Village  of  Alice,  112  Minn.  830. 
127  N.  W.  1118,  the  court,  referring  to  tbe 
same  matter,  said : 

"Whether  the  adjacent  territory  may  be  prop- 
erly subjected  to  village  goYernment  is  not  to 
be  determined  by  the  pecuniary  interests  of  the 
owners  thereof;  but  their  land  cannot  arbi- 
trarily be  brought  into  the  village  simply  for 
tbe  purpose  of  increasing  its  revenues  by  taxing 
it.  The  adjacent  lands  must  be  so  near  to  the 
center  of  the  platted  lands  as  to  be  somewhat 
suburban  in  tbcir  character.  The  final  test  is 
whether  the  platted  territory  and  the  adjacent 
territory  are  so  limited  in  area  and  have  such 
a  natural  connection,  and  the  people  residing 
thereon  have  such  a  community  of  interests 
that  the  whole  may  be  properly  au'jjected  to 
village  government." 

The  general  principles  announced  In  these 
cases  were  foUowed  in  the  Gilbert  Case  and 
In  the  Kinney  Case  Just  cited ;  and  the  court 
appreciated  the  nature  of  the  range  mining 
country,  the  character  of  the  villages  scat- 
tered along  It,  the  presence  of  mining  loca- 
tions and  dusters  of  people  without  village 
government,  but  tributary  to  organised  vil- 
lages, with  Intervening  unsettled  areas,  and 
the  desirability  or  necessity  of  policing  and 
IHTOvldlng  sanitation  and  other  comforts  and 
conveniences. 

[3]  3.  Prior  to  the  annexation  under  re- 
view Buhl  contained  substantially  forty-one 
forties  or  1,640  acres.  The  platted  portion 
was  on  three  forties.  The  territory  annexed 
contains  slightly  leas  than  2,800  acres.  West 
of  a  line  projected  along  the  westerly  border 
ot  the  Tillage  there  are  substantially  1,400 
acres.  There  are  three  residents.  They  U^e 
on  a  forty  more  than  a  mile  west  of  the 
westerly  line  of  the  village  and  about  two 
miles  from  the  platted  portion.  Directly 
north  of  the  village  eight  forties,  three  of 
them  state  land,  are  annexed.  There  are  no 
residents.  South  and  southeast  there  are 
annexed  twenty-seven  forties.  On  nine  of 
these  there  are  residents.  On  the  others 
tbere  are  none.    Six  or  seven  are  state  land. 

Buhl  had  a  population  of  2,006  by  the  1020 
census.  By  tbe  annexation  its  population 
was  Increased  by  104,  of  whom  19  were  vot- 
ers. It  had  an  assessed  valuation  of  nine 
and  one-half  millions.  By  the  annexation  it 
got  four  and  one-half  millions  more. 

Tbe  lands  around  the  village  are  of  tbe 
usual  character  of  cut-over  lands  with  brush 
growing  and  stnmps  standing.  The  territory 
to  tb»  west  is  crossed  by  a  steam  railroad 
and  by  the  range  electric  line  and  there  are 
public  highways.  At  the  south  and  east, 
wbere  an  tbe  104  except  3  live,  there  are  a 


It  amounts  to  little. 
They  gain  thdr  Uvellbood  by  working  in  the 
mines  or  in  the  village  or  othervrlse.  The 
evidence  does  not  show  that  mining  develop- 
ment affecting  the  village  is  to  be  expected 
in  the  near  future.  Tbe  Inference  from  the 
evidence  Is  to  the  contrary.  One  forty  at  the 
extreme  west  of  the  added  territory  is  now 
being  stripped.  It  will  be  mined  as  an  open 
pit  mine  In  connection  with  three  forties 
rimnlng  east  and  west  immediately  west  of 
it.  Tbe  entrance  Is  from  tbe  west  It  will 
add  no  population  to  the  annexed  territory. 
The  mining  locations  for  this  develotment 
are  to  tbe  west  In  the  village  of  Ohisholm. 
The  village,  like  other  villages,  is  occasion- 
ally .In  danger  from  brush  fires  within  Its 
limits  or  outside  of  them.  Tbere  is  nothing 
exceptional  in  the  situation  of  Buhl.  Per- 
haps some  of  tbe  territory  to  the  south  and 
to  the  east,  where  the  101  people  live,  is 
properly  conditioned  for  village  government. 
That  is  not  a  matter  for  present  considera- 
tion. 

There  were  19  voters  In  tbe  added  terri- 
tory. They  voted  unanimously  for  annexa- 
tion. By  their  vote  they  added  a  population 
of  104  to  the  village's  population  of  2,0OS. 
2,800  acres  to  tbe  village's  1,640  acres,  and 
an  assessed  valuation  of  four  and  one-half 
millions  to  the  village's  nine  and  one-half 
millions.  Nearly  all  of  the  added  valuation 
of  four  and  one-half  millions  comes  from  the 
area  of  1,400  acres  containing  a  population  of 
3.  The  territory  to  the  south  and  east,  with 
a  population  of  101,  adds  less  than  ^10,000  to 
the  valuation. 

Tlie  levy  of  taxes  for  village  purposes  in 
1920  was  $350,000;  In  1919,  $268,000;  In 
1918,  $273,000;  and  In  1917,  $179,000.  The 
village  has  an  Indebtedness  In  excess  of 
$600,000.  These  taxes  do  not  Include  taxes 
for  tbe  support  of  schools  and  the  indebted- 
ness does  not  Include  the  Indebtedness  of  the 
school  district  An  Increase  of  taxes  In  the 
annexed  territory  because  of  annexation  Is 
an  expected  result  It  does  not  prevent  an- 
nexation. But,  as  said  in  State  v.  Village  of 
Alice,  supra,  land  cannot  be  brought  Into  a 
village  arbitrarily  Just  to  Increase  Its  reve- 
nues or  to  add  taxable  property.  The  an- 
nexed territory  ought  of  right  to  have  some 
advantages  for  the  Increased  taxes  it  pays. 

We  defer,  as  we  ought,  to  the  views  of  the 
19  voters.  We  would  blind  ourselves  to  the 
facts  if  we  declined  to  see  that  tbe  purpose 
of  the  annexation  of  all  this  territory  Is  to 
annex  sources  of  revenue  rather  than  terri- 
tory properly  subject  to  village  government. 
We  do  not  hesitate  to  hold  that  the  annexed 
territory  Is  not  so  conditioned,  within  the 
meaning  of  the  Legislature,  as  to  be  sub- 
jected to  the  village  government  of  Buhl  and 
that  tbe  annexation  is  arbitrary  and  Invalid. 

Let  a  writ  of  ouster  issue. 
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BATCHELDER  V.  STEPHENSON  at  aL 
(No.  22532.) 

(Supreme  Court  of  Minnesota.    Oct  28, 1921.) 

(Byllabut  (y  the  Court.) 

Fraud  ^s>23  —  Falso  roprecentatloBa  by  third 
person  havlno  pnrchaser's  confidence  action- 
able. 

False  representations  deceitfully  made  by  a 
third  person  to  a  prospective  purchaser  of  land 
relative  to  its  value,  and  the  price  for  which 
it  was  offered  and  held,  may  constitute  action- 
able fraud;*  and  the  facts  alleged  in  the  com- 
plaint, showing  such  representations  made  by 
third  parties  to  a  prospective  purchaser,  who 
reposed  confidence  in  them,  stated  a  cause  of 
action. 

Appeal  from  District  C!ourt,  Hennepin 
County;  J.  W.  Molyneaux,  Judge. 

Action  by  A.  B.  Batchelder  against  Jobn 
W.  Stephenson  and  anobber,  and  frpm  an 
order  sustaining  demurrer  to  bis  complaint^ 
the  plaintiff  appeals.    Order  reversed. 

Bert  O.  Loe,  of  Granite  Falls,  for  ap- 
pellant. 

C.  F.  Keyes,  A.  H.  David,  and  Le  Boy 
Bowen,  all  of  Minneapolis,  for  respondents. 

DIBBLL,  J.  laiis  la  an  appeal  by  the 
plaintiff  from  an  order  sustaining  the  de- 
murrer to  his  complaint  upon  the  ground  of 
insulUciency  of  facts. 

Tbe  plaintiff  is  the  assignee  of  a  cause  of 
action  for  deceit  claimed  by  one  Gough 
against  the  defendants.  The  complaint  al- 
leges facte  substantially  as  follows:  Gough 
was  a  farmer  living  in  Yellow  Medicine  coun- 
ty where  be  was  breeding  thoroughbred  Du- 
roc  Jersey  bogs.  The  defendants  published 
a  paper  devoted  to  the  interests  of  breeders. 
Gough  and  they  became  acquainted  and  had 
numerous  business  transactions.  They  had 
bis  confidence.  They  advised  bim  that  it 
would  be  to  his  advantage  to  bay  a  farm 
near  Minneapolis  and  carry  on  bis  breeding 
there;  and  they  volunteered  to  find  a  farm 
suitable  for  him. 

Later  they  reported  that  they  had  found 
a  suitable  farm  and  reconmiended  ita  pur- 
chase. It  c<mtained  53  acres  and  was  owned 
by  one  Dutton.  It  was  worth  $22,000.  Dut- 
ton  owned  a  tract  of  18  acres  adjoining  It 
worth  $6,000. 

They  told  (Sough  that  the  53  acres  was 
offered  for  $25,650,  that  it  was  worth  that 
amount,  that  it  could  not  be  purchased  for 
less,  and  that  it  could  be  sold  at  any  time 
for  that  much.  Gough  looked  at  the  land 
and  purchased  for  $25,650.  Dutton  had  listed 
the  land  for  sale  at  $22,000  and  was  wilUng 
to  sell  at  that  price.  He  was  willing  to  sell 
both  tracts  for  $28,000.  He  was  offering  the 
18-acre  tract  for  $6,000.     The  defendants 


were  negotiating  for  ite  purdiase  at  the  time. 
By  getting  Gough  to  pay  $25,650  the  defend- 
ante  secured  the  18  acres  at  $2,350,  mak- 
ing a  total  of  $28,000  to  Dutton,  for  which 
be  was  all  the  time  willing  to  sell  both  tracts. 
Hie  purpose  of  the  defendanto  in  making 
their  false  representations  was  to  get  Gough 
to  purchase  the  53  acres  at  $25,650.  so  that 
they  might  get  the  18  acres  for  $2350  insfaead 
of  $6,000,  its  worth.  The  complaint  suffi- 
ciently alleges  that  the  representations  were 
falsely  and  fraudulently  made  to  deceive 
tbe  plaintiff,  that  he  was  ignorant  of  the 
facta,  and  that  he  relied  upon  tbe  defoid- 
ants.  There  was  no  privity  of  contract  be- 
tween him  and  tbe  defendants. 

The  gist  of  the  cause  of  action  for  deceit 
is  fraud  resulting  in  injury  to  tbe  plaintiff; 
and  whether  a  third  party  making  the  false 
r^resentatlons  makes  or  loses  is  not  im- 
portant, though  an  actual  or  anticipated 
profit  may  characterize  his  purpose  and  ac- 
tions. 

The  well-settled  general  rule  is  that  an 
action  of  deceit  cannot  be  predicated,  under 
usual  drcimistances,  upon  a  vendor's  fraud- 
uloiiT  misrepresentation  of  the  value  of  the 
property  sold.  Men  naturally  ezaggorate 
tbe  value  of  what  they  own.  They  purpose- 
ly exaggerate  to  induce  a  sale.  The  buyer 
knows  this.  He  does  not  rely  upon  the  ven- 
dor's statements  of  value  under  ordinary 
circumstances.  The  two  deal  at  arm's  length. 
Tbe  law,  practical  here  as  in  other  cases, 
does  not  build  a  cause  of  action  against  tbe 
exaggerating  vendor  in  favor  of  the  vendee 
foolishly  relying  upon  Interested  mlsstate- 
menta  of  his  vendor.  Tlie  fraaduleot  fklse 
representation  of  a  third  person  la  upon  a 
different  footing.  Tbe  purdiaser  is  not  so 
on  his  guard ;  and  the  drcomstances  may  be 
such  that  be  relies  npon  the  representation 
fraudulently  made  without  fault  ao  serious 
that  the  law  will  doiy  him  relief  for  the 
injnry  coming  from  it.  The  mle  ie  recog- 
nized in  Busterud  v.  Farrington,  86  Minn. 
320,  81  N.  W.  860.  And  aee  HubbeU  v.  Meigs. 
60  N.  Y.  480;  McBeth  v.  Oraddock,  28  Mo. 
App.  380 ;  Adams  v.  CioUlns,  19S  Mass.  422,  82 
N.  B.  488.  A  case  often  dted  is  Medbury  v. 
Watson,  47  Mass.  (6  Meta)  246,  30  Am.  Dee. 
726.  Bef erring  to  the  distinction  between 
misrepresentations  by  tbe  owner  and  by  a 
third  person,  the  court  said: 

"In   the   one,   the    buyer   is   aware   of   his 

position;  be  is  dealing  with  the  owner  of  the 
property,  whose  aim  is  to  secure  a  good  price, 
and  whose  interest  it  is  to  put  a  high  estimate 
upon  his  estate,  and  whose  great  object  is  to 
induce  the  purchaser  to  make  the  pardiase; 
while  in  the  other,  the  man  who  makes  the 
false  assertions  baa  apparently  no  object  to 
gain;  he  stands  in  the  situation  of  a  disin- 
terested person,  in  the  light  of  a  friend,  who 
has  no  motive  nor  intention  to  depart  from 
the  truth,  and  who  thus  throws  the  vendee  off 
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Us  guard,  and  ezpo8«B  him  fo  be  misled  hj  the 
deceitful  representationB. 

"In  the  present  case,  we  think  the  averments 
in  the  declaration  would  not  have  supported 
an  action,  if  the  false  representation^  had  been 
made  by  the  vendor  to  the  vendees.  Bat  the 
representations  were  made  by  a  third  person, 
apparently  disinterested,  and  who  proposed  to 
aid  the  plaintiffs  in  making  the  pnrciiase,  end  to 
procure  the  estate  for  them  for  a  price  which 
he  stated  he  knew  that  it  cost,  and  which  he 
affirmed  it  was  worth.  Such  false  afflTmations 
and  representations,  having  been  made  by  a 
third  person,  with  the  intent  to  defraud,  we 
hoid  are  actionable." 

The  principle  stated  finds  application  here. 
The  defendants  bad  the  confidence  of  Gough. 
He  did  not  know  that  they  were  acting  for 
their  own  advantage.  They  knew  that  he 
did  not  know.  He  was  off  his  guard  and 
took  their  statements.  The  fact  that  he 
went  to  the  land  before  he  purchased  is  not 
of  controlling  Importance  on  the  Issne  ten- 
dered by  the  demurrer.  It  wUl  have  Its 
proper  weight  on  the  trlaL 

The  facts  alleged  are  such  as  to  call  for 
an  answer,  and  the  demurrer  should  not  have 
been  sustained. 

Order  reversed. 


BONDERSON  V.  HOVDE  *l  al. 
(No.  22290.) 

(Supreme  (3onrt  of  Minnesota.    Oct  28, 1981.) 

(BvlUbm*  (y  the  Court.) 

1.  Physicians  aad  surgMiis  ^9l8(8)— Evidenos 
held  to  sustain  finding  that  patient  was  Injur- 
ed tkrowoh  physlolan's  negligence. 

The  evidence  sustains  the  jury's  finding 
that  a  patient  sustained  injory  through  negli- 
gent treatment  on  the  part  of  defendants. 

2.  Physicians  and  surgeons  «=s>l 8(1 1)— Damag- 
es for  maipraotloe  held  not  excessive. 

The  damages  are  not  excessive. 

3.  Physicians  and  surgeons  4=3 18 (10)  —  In- 
struction held  not  to  permit  recovery  for  oth> 
er  than  defendant's  negligenoe. 

The  charge  is  not  open  to  the  objection  that 
it  permits  recovery  for  injury  other  than  that 
caused  by  the  negligence  bt  defendants. 

4.  Appeal  and  error  «=>97 1  (3)— Refusing  sx> 
pert  opinion  en  cross-examination  based  •■ 
facts  not  |n  evidence  Is  not  error. 

Wide  latitude  should  be  allowed  on  cross- 
examination  of  medical  experts.  The  extent  of 
the  examination  is  largely  in  the  discretion  of 
the  court.  It  is  not  reversible  error  to  refuse 
to  permit  counsel  on  cross-examination  to  elicit 
an  opinion  based  on  an  assumption  of  facts 
as  claimed  by  him  but  not  in  evidence. 

5.  Appeal  and  errer  «s> 1 069 (I)— Trial  ^3>308 
—Not  error  oa  request  of  Jury  to  permit  re« 
porter  to  read  from  notes  of  evidenoa. 

It  is  not  error  to  permit  the  court  reporter 
at  the  request  of  the  Jury  to  read  from  bis 


notes  of  evidence  when  the  permission  is  ex- 
ercised with  taimess.  There  was  no  reversible 
error  in  this  case  in  permitting  the  reporter 
to  read  evidence  not  pertinent  to  the  point  as 
to  which  the  jury  had  made  Inquiry. 

Appeal  from  District  Court,  Sibley  Coun- 
ty; O.  M.  TUrt,  Judge. 

Action  by  A.  W,  Bonderson  against  Rolf 
Hovde  and  another.  Verdict  for  plaintiff. 
From  an  order  denying  a  new  trial,  defend- 
ants appeal.    Order  affirmed. 

Dllle,  Hoke,  Kranse  4b  Faegre,  of  Minne- 
apolis, for  appellants. 

Geo.  A.  &  C.  H.  MacKenzle,  of  Oaylord, 
and  P.  W.  Morrison,  of  Norwood,  for  re- 
spondent 


HALLAM,  J.  In  September,  1019,  plain- 
tiff's 14  year  old  daughter,  Hazel,  fell  from 
an  apple  tree  end  sustained  a  fracture  of 
the  left  arm  near  the  wrist  She  was  taken 
to  defendants,  who  are  physicians  and  sur- 
geons, for  treatment  They  examined  her, 
reduced  the  fracture  and  put  the  arm  in 
splints.  She  went  to  them  for  treatment 
from  time  to  time  during  a  period  of  about 
three  weeks,  consulting  mostly  with  defend- 
ant Hovde.  Then  It  developed  that  there 
were  sores  under  the  bandages  and  that  a 
septic  condition  had  set  in.  There  was  dead 
tissue  and  part  of  the  bone  was  dead.  Hazel 
thereupon  received  treatment  from  other  phy- 
sicians and  surgeons,  namely  Dr.  Olson,  of 
Gaylord,  end  Dr.  Fritsche,  of  New  Ulm.  As 
a  result  of  the  diseased  condition  that  de- 
Teloi)ed,  the  hand  and  part  of  the  arm  are  de- 
formed'and  Hazel  has  suffered  permanent 
loss  of  much  of  the  use  of  them.  This  action 
Is  brought  to  recover  damages  on  the  theory 
of  malpractice.  Plaintiff  had  a  verdict  for 
(6,000,  and  defendants  appeal. 

[1]  1.  The  first  contention  is  that  the  eri-. 
dence  does  not  sustain  the  verdict.  The  evi- 
dence is  In  conflict.  The  claim  of  plaintiff 
is  that  the  bandages  placed  on  the  arm  by 
defendants  were  wrapped  too  tightly,  that 
she  complained  of  this  from  time  to  time, 
but  that  defendants  told  her  it  was  all  right. 
There  Is  expert  medical  testimony  to  the  ef- 
fect tliat  the  tight  wrapping  of  the  bandages 
was  a  cause  of  the  diseased  condition  of  the 
arm.  There  are  some  inconsistencies  in  the 
testimony  of  the  witnesses  for  the  plaintiff 
and  the  evidence  la  far  from  conclusive  but 
we  regard  it  as  sufltcient  to  sustain  the  Jury's 
findings. 

[2]  2.  Claim  Is  made  that  the  damages  ai-e 
excessive,  and  In  this  connection  it  Is  contend- 
ed that  there  is  no  proof  that  the  loss  of  the 
portion  of  the  bone  was  due  to  the  tight  band- 
ages. We  need  not  stop  to  consider  whether 
or  not  the  evidence  contains  sufficient  proof 
on  this  point,  for,  aside  from  the  loss  of  the 
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bone,  the  condition  of  the  arm  is  snch  that, 
if  liability  exists  at  all.  a  verdict  for  ^5,000 
is  not  ezcesslTB. 

[3]  3.  Exception  Is  taken  to  the  Instruction 
of  the  court  that  "If  he  Is  entitled  to  recover 
at  all  he  is  entitled  to  recover  to  the  extent 
of  the  injuries  sustained  by  the  child."  The 
contention  is  tbast  this  permits  recovery 
against  defendants  for  the  broken  arm  as 
well  as  for  the  alleged  malpractice.  The 
charge  commences  with  an  instruction  that 
the  action  is  to  recover  damages  for  the  In- 
jury "alleged  to  be  due  to  and  caused  by  the 
negligence  of  the  defendant,"  and  then  ad- 
vises the  Jury  that  "It  Is  the  claim  of  plain- 
tiff that  defendant  did  not  properly  or  cor^ 
rectly  treat  the  fracture,"  and  in  substance 
that  the  claim  was  that  the  effect  of  the 
treatmoit  was  "to  cause  the  necrosis  or  de- 
caying and  that  the  defendants  were  negli- 
gent." Then  the  court  gave  the  instruction 
complained  of  and  further  charged  the  Jury 
that  they  could  "give  no  damages  for  any 
pain  or  suffering  of  the  child  before  such  time 
as  she  was  attended  by  defendants."  We 
think  the  Jury  would  understand  from  the 
whole  charge  that  the  only  damages  they 
could  take  Into  consideration  were  those  re- 
sulting from  the  alleged  negligence  of  de- 
fendants. 

[4]  4.  Plaintiff  called  medical  experts  to 
give  opinion  evidence  as  to  the  cause  of  the 
diseased  condition  of  the  arm  based  upon  as- 
fumptlon  of  facts  as  shown  by  the  testimony 
on  behalf  of  plaintiff.  On  cross-examination 
defendant's*  counsel  sought  to  elicit  an  opin- 
ion from  these  witnesses  based  on  an  assump- 
tion of  facts  as  claimed  by  the  defendants. 
The  facts  assumed  were  not  then  in  evidence. 
The  court  rejected  this  testimony.  This  is 
assigned  as  error.  We  think  there  was  no 
reversible  error.  We  fully  agree  with  coun- 
sel for  defendant  that  wide  latitude  should 
be  allowed  on  cross-examination  of  medical 
experts  and  It  is  altogether  probable  tliat  If 
the  court  had  permitted  the  cross-examina- 
tion there  would  have  been  no  reversible  er^ 
ror.  Counsel  may  even  be  permitted  on 
cross-examination,  for  the  purpose  of  testing 
the  skill  and  accuracy  of  the  expert  witness- 
es, to  ask  hypothetical  questions  pertinent  to 
the  Inquiry,  assuming  facts  having  no  founda- 
tion in  the  evidence.  Williams  v.  Great 
Northern  Ry.  Co.,  68  Minn.  55,  70  N.  W.  860, 
37  Lh  R.  A.  199.  But  the  range  of  such  cross- 
examination  must  rest  largely  in  the  discre- 
tion of  the  trial  court  and  we  think  there 
was  no  abuse  of  discretion  in  this  case. 

[6]  5.  After  the  Jury  retired  and  after  they 
had  considered  the  case  for  some  time,  th^ 
returned  to  the  courtroom  and  asked  what 
Dr.  Olson  had  testified  as  to  the  kind  of 
bandage  the.  child  had  <»  when  she  first  visit- 
ed his  office.  The  court  told  the  court  re- 
porter to  j^ead  Ur.  Olson's  testimony  on  that 


point  to  the  Jury'  and  this  was  done.  How- 
ever there  was  ^ome  ccmfllct  between  the 
testimony  of  Dr.  Olson  and  Hazel  on  that 
point  and  the  court  said,  "I  think  It  Is  only 
fair  to  read  the  testimony  of  the  girl  In  ref- 
erence to  the  bandage  at  that  time."  The  re- 
porter evidently  did  not  find  the  testimony  of 
Hazel  on  this  point.  He  read  somewhat  from 
her  testimony  but  read  nothing  on  this  point 
The  court  then  asked  that  the  testimony  of 
Dr.  Hovde  on  this  point  be  read  and  tills 
was  done.  Counsel  for  defendants  strenuons- 
ly  contend  that  the  court  committed  error. 

It  is  contended  that  it  Is  error  to  permit 
the  reading  by  the  reporter  of  any  testimony 
to  the  Jury  without  the  consent  of  the  par- 
ties. We  do  not  agree  with  this  contention. 
Tills  practice  Is  so  common  and  sometimes 
so  necessary  to  enlighten  the  Jury  that  we 
should  encourage  rather  than  discourage  It, 
when  permitted  with  such  an  exercise  of  fair- 
ness as  was  exhibited  by  the  court  in  this 
case.  We  find  nothing  in  O.  S.  1913,  {  7803. 
inconsistent  with  this  rule.  That  section  re- 
lates to  the  papers  which  the  Jury  may  take 
into  the  Jury  room. 

It  Is  further  contended  that  it  was  error 
to  read  the  testimony  of  Hazel  bearing  on 
other  features  of  the  case.  There  was  no 
occasion  for  reading  the  testimony  but  we 
think  the  reading  of  it  was  not  prejudicial. 
There  was  really  little  dispute  as  to  the 
facts  stated  in  the  testimony  read. 

Order  affirmed. 


STATE    V.    MINNEAPOLIS    COLO     STOR- 
AGE CO.     (No.  2242(k) 

(Supreme  Court  of  Minnesota.    Oct  28, 1921.) 

(ByOdbus  by  the  Court.) 

1.  Evidenoe  «=3368(2)— Party  to  tax  Mfaroe- 
meat  case  may  be  required  to  prodao* 
books,  if  containing  material  evidence,  bat 
not  to  enable  opposite  party  to  get  Informa- 
tion against  third  persons. 

It  is  within  the  power  of  a  court  to  re- 
quire a  party  to  a  tax  enforcement  case  to 
produce  bis  books  and  papers  if  they  contain 
evidence  material  to  the  issues  to  be  tried, 
but  not  to  enable  the  opposite  party  to  ex- 
amine them  and  use  information  gained  from 
them  as  a  basis  for  taxing  the  property  of 
third  persons. 

2.  Evidenoe  «=9368(l)— Trial  coart  held  JnstU 
fied  In  refusing  to  order  defendant's  prodne- 
tion  of  books. 

The  trial  court  was  justified  in  its  con- 
clusion that  the  production  of  defendant's 
books  was  demanded  in  order  to  enable  the 
representatives  of  the  state  to  fish  for  evi- 
dence, and  in  declininc  for  tlutt  reason  to  re- 
quire their  production. 
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9.  Appatl  tmt  arrvr  «3>97l  (3)— Witnesses  <s=3 
268(15)— Latitude    in    cross-examioatlon    Is 
within  court's  discretion,  and  does  net  re- 
quire reversal  except  for  abuse. 
.  The  latitude  to  be  allowed  in  cross-ezam- 
ination  is  largely  within  the  discretion  of  the 
trial  court,  and  its  action  will  not  be  reversed 
on  appeal,   except  for  a  dear  abuse  of  such 
discretion.     There  was  no  such  abuse  in  the 
rulings  complained  of. 

4.  Taxation  ^=3593(3)— Evideace  held  to  sup- 
port flndinge  as  to  value  of  personal  prop, 
erty  when  assessed. 
The  evidence  Is  sufficient  to  support  the 
findings  as  to  the  valae  of  defendant's  person- 
al property  when  it  was  assessed  for  taxation. 

Appeal  from  District  Court,  Hennqtln 
County;  W.  W.  Bardwell,  Judge. 

Proceedings  by  the  State  of  Minnesota 
against  the  Minneapolis  Cold  Storage  Com- 
pany to  enforce  payment  of  delinquent  tax- 
es on  personal  property.  Judgment  for  de- 
fendant and  from  an  order  denying  Its  mo- 
tion for  new  trial,  the  state  appeal&  Order 
affirmed. 

Clifford  L.  Hilton,  Atty.  Oen.,  Eloyd  B. 
Olson,  Co.  Atty.,  and  Frank  J.  WiUlamB, 
Asst  Oo.  Atty.,  both  of  Minneapolis,  for  the 
Statei 

Bdwln  S.  Slater,  of  Mlnmeapolla,  for  re- 
spondent. 

LBBS,  O.  This  is  a  proceeding  to  enforce 
the  payment  of  delinquent  taxes  assesaed 
against  defendant's  personal  property.  De- 
fendant had  returned  a  list  to  the  assessor 
showing  that  on  May  1,  1919,  Its  taxable 
property  was  of  the  value  of  $1,425.  The  as- 
sessor raised  the  amount  to  $100,475.  The 
Board  of  Equalization  denied  Its  applica- 
cation.for  a  reduction.  Defendant  declined 
to  pay  the  tax,  and  resisted  Its  collection  on 
the  ground  that  there  had  been  a  gross  over- 
valuation of  its  property.  The  court  found 
in  its  favor,  and  the  state  has  appealed 
from  an  order  denying  its  motion  for  a  new 
trlaL 

Defendant  Is  a  public  warehouse  com- 
pany engaged  In  the  cold  storage  bu^neea 
in  the  city  of  MhineapoUs.  On  May  1,  1&19, 
It  had  In  Its  possession  stored  In  its  ware- 
house, merchandise  of  a  value  greatly  in 
excess  of  the  amount  of  the  assessment.  Its 
vice  president  and  general  manager  testi- 
fied that  It  did  not  own  any  of  the  goods 
stored  with  It,  and  that  all  such  goods  were 
owned  by  other  corporations  or  firms.  Three 
of  its  employes  testified  that  its  books  and 
records  contained  no  entries  showing  that 
it  bad  stored  any  goods  in  its  warehouse, 
and  that  if  it  had  done  so  there  would  have 
been  such  entries.  The  county  attorney  re- 
quested the  court  to  direct  th6  defendant  to 
produce  its  books  and  records  for  inspec- 


tion, and  to  enable  him  to  ero8B-«txamlne  the 
witnesses  who  had  testified  to  the  absence 
of  snch  entries.  Defendant's  vice  president 
testlfled  tliat  he  knew  the  names  of  scxne  of 
the  ooncoms  that  had  stored  goods  In  its 
warehouse,  and  on  cross-examination  was 
asked  to  give  the  names.  The  court  refus- 
ed to  order  defendant  to  produce  its  books, 
and  sustained  objections  to  crosthexamina- 
tion  of  the  vice  president  to  ascertain  the 
names  of  those  who  bad  stored  goods  with 
defoidant.  These  rulings  are  complained  of, 
and  famish  the  principal  grounds  upon 
which  a  reversal  Is  sought  Defendant  Jus- 
tifies the  court's  refusal  to  OMupel  the  pro- 
duction Of  its  hooka  on  four  grounds:  ■  Be- 
cause no  effort  was  made  to  secure  an  in- 
spection before  the  trial,  under  section 
8447,  O.  S.  1913;  because  no  subpoena  duces 
tecum  was  Issued;  because  there  was  no 
specific  description  of  the  books  required  or 
specification  of  the  period  of  time  to  be 
covered  by  entries  which  might  appear  In 
them;  and  finally  because  the  demand  for 
their  production  was  made  solely  to  enable 
the  representatives  of  the  state  to  embark 
on  a  fishing  expedition  to  ascertain  who  were 
the  owners  of  the  goods  with  a  view  to 
taxing  them. 

[1,  2]  It  is  within  the  power  of  a  trial 
court  to  require  the  production  of  the  books 
and  papers  of  a  party  to  an  action  which 
contain  evidence  material  to  the  issues  to 
be  tried  (Carson  v.  Hawley,  82  Minn.  204, 
84  N.  -W.  746;  McOuire  v.  Village  of  Caledo- 
nia, 140  Minn.  lU,  167  N.  W.  425,  U  B.  A. 
1918D,  943),  and  we  do  not  attach  much 
weight  to  the  first  three  reasons  advanced  in 
support  of  the  court's  rulings  But  we  think 
It  may  be  sustained  on  the  ground  which  de- 
fendant suggests  last.  When  the  demand 
was  made  the  oourt,  after  inquiry  respect- 
ing the  use  proposed  to  be  made  of  the  books, 
informed  the  county  attorney  that  he  was 
not  prepared  to  rule  that  they  should  oome 
in  for  the  purposes  of  a  fishing  expedition. 
D^endant's  counsel  inquired  whether  the 
county  attorney  was  willing  to  have  the 
books  examined  without '  making  a  record 
of  the  names  of  the  owners  of  the  goods,  un- 
less the  books  showed  that  defendant  was  an 
owner.  He  replied  that  if  the  books  dis- 
closed tbat  other  persons  owned  the  goods, 
and  that  they  had  not  been  taxed,  he  would 
not  stipulate  that  he  would  not  disclose  the 
facts  or  do  his  duty  in  collecting  the  taxes. 
Thereupon  the  court  ruled  that  defendant 
should  not  be  compelled  to  produce  tti 
books.  Later  on  the  same  question  came  up 
again,  when  defendant's  counsel  offered  to 
permit  an  examination  of  its  record  cards 
on  condition  that  the  names  of  the  owners  of 
the  goods  entered  thereon  should  not  be  used 
by  the  state.  The  county  attorney  declined 
the  offer  on  the  ground  that  it  was  incom- 
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patlble  with  tbe  dlsclbarge  of  his  official  do- 
tiea  to  make  such  an  agreement.  The  oonrt 
adhered  to  Its  previons  ruling,  giving  as  the 
reason  that  on  the  statement  of  the  county 
attorney  if  he  felt  It  Incumbent  to  use  any 
knowledge  he  might  acquire  from  an  Inspec- 
tion of  the  books  and  records  In  enforcing 
the  payment  of  taxes  by  persons  other  than 
the  defendant  It  need  not  produce  them. 
l!lnaUy,  when  another  request  for  their  pro- 
duction was  made,  tbe  court  suggested  cne 
appointment  of  an  accountant  to  make  a 
thorough  examination  to  ascertain  whether 
the  books  showed  anything  not  In  accord- 
ance with  the  testimony  of  defendant's  wit- 
nesses, but  not  for  tbe  purpose  of  disclos- 
ing the  names  of  defendant's  patrons.  The 
coimty  attorney  declined  to  accede  to  the 
suggestion,  saying: 

"No,  I  don't  want  to  enter  into  any  agree- 
ment where  if  a  leak  occurs  I  wQl  be  criti- 
cized, and  I  don't  want  to  acquire  any  informa- 
tion that  I  can't  use  freely." 

Th«  conrt  then  refused  to  modify  its  prior 
rulings  saying  they  had  been  made  for  the 
reason  that  the  county  attorney  Intimated 
that  be  felt  obliged  to  use  any  Informatloa 
he  might  gain  from  the  books  tn  proceeding 
against  the  owners  of  goods  whose  names 
were  thus  ascertained.  We  think  it  sdf- 
fldently  appears  ttiat  the  real  purpose  of 
the  demand  for  the  production  of  the  books 
was  to  gather  information  from  them  to  be 
used  as  a  basis  of  tax  proceedings  against 
third  persons,  rather  than  an  expectation 
that  the  entries  would  contradict  the  testi- 
mony of  defendant's  witnesses.  Sudi  an 
inquisition  was  not  "^eleTant  to  the  issues 
on  trial. 

[3]  With  respect  to  the  rulings  when  de- 
fendant's vice  president  was  cro8s-«xamlned, 
the  same  situation  was  presented  in  a  some- 
what different  form.  He  testified  ttiat  de- 
fendant did  not  own  any  of  the  goods  in  Its 
warehouse  on  May  1,  1019,  and  had  no  in- 
terest in  them.  When  asked  who  owned 
them,  defendant  objected,  and  the  objec- 
tion was  sustained.  He  was  asked  whether 
the  Elldal  Fish  Company  or  Armour  &  Ca 
ftwned  any  of  them,  and  this  was  objected  to 
and  the  objection  sustained.  Undoubtedly 
a  witness  who  has  testified  that  the  party 
calling  him  had  property  in  its  possession, 
but  did  not  own  it,  may  be  asked  who  the 
owner  was  in  order  to  test  his  credibility 
and  lay  a  foundation  for  possible  impeach- 
ment. If  such  was  the  purpose  of  the 
cross-examination  the  court  should  not  have 
sustained  the  objections.  But  It  Is  quite 
evident  that  the  questions  were  put  to  elicit 
information  to  serve  tbe  same  purpose  as 
tbe  rei)e»ted  demands  for  the  prodaction  of 
the  books.  Tbe  relation  of  a  public  ware- 
houseman to  his  patrons  Is  such  that  he 


Is  not  bound  to  become  tn  Informer  wbea 
called  upon  to  disclose  their  names  In  order 
that  they  may  be  taxed.  At  least  such  was 
the  case  until  the  Legislature  made  it  tbe 
duty  of  warehousemen  to  furnish  sudi  in- 
formation. This  has  been  done  by  the  en- 
actment of  chapter  527,  Laws  of  1921.  The 
fact  that  such  legislation  was  deemed  neces- 
sary Indicates  that  prior  to  its  enactmoit 
no  such  duty  existed.  In  Ite  absence  public 
officials  ought  not  to  be  permitted  to  aocom- 
plish  by  indirection  that  which  could  not  be 
done  directly.  Tbe  latitude  to  be  allowed 
in  cross-examination  is  largdy  witbln  the 
discretion  of  the  trial  court,  and  its  action 
will  not  be  reversed  on  aK>eal  except  for  a 
clear  abuse  of  such  discretion.  Lokens  v. 
Hazlett,  87  Minn.  441,  35  N.  W.  265 ;  Stete 
V.  Seeling,  128  Minn.  886,  148  N.  W,  458. 
There  was  no  abuse  of  discretion  in  the  rul- 
ings complataed  of. 

[4]  It  is  urged  that,  since  the  assessment 
was  presumptively  correct  and  the  burden  of 
proving  the  contrary  rested  upon  the  defend- 
ant, the  evidence  it  produced  was  not  sufflr 
dent  to  sustain  the  finding  that  the  fall  and 
true  value  of  its  personal  property  was  fl,- 
425  and  no  mor&  We  cannot  so  boLA.  Trae 
the  testimony  of  defendant's  bookkeeper  and 
clerks  was  merely  negative,  for  they  hAd  no 
knowledge  of  the  amount  or  value  of  their 
employer's  property.  But  the  testimony  of 
the  vice  president  was  direct  and  positive, 
and,  if  true,  was  suffldent  to  suBtaln  the 
flndlng  In  aoestlon.  The  other  assignmente 
of  error  ore  onlmportant,  and  need  not  be 
discussed.  Tbe  order  denying  a  new  trial 
is  affirmed. 


HOLLISTER  V.  MINES,  DIraetor  Gansnil  of 

the  Federal   Ry.  Admialstratlaa. 

(No.  22387.) 

(Supreme  Court  of  Minnesota.    Oct  28,  1921.) 

(BvHaiut  iy  the  Court.) 

1.  Appeal  and  error  «=3l066  —  SubmlttiDa 
ground  of  recovery  not  Justified  by  evidence  i» 
error. 

Submitting  to  the  Jury  a  ground  for  recov- 
ery not  Justified  by  the  evidence  is  reversible 
error. 

2.  Railroads  ^9307(4)— Gates  or  flaoman  at 
ordinary  orosaing  not  required. 

Unless  required  by  some  statutory  enact- 
ment, a  railway  company  is  not  negligent  in 
falling  to  provide  gates  or  a  flagman  or  other 
warning  device  at  an  ordinary  croBSing. 

3.  Railroads  «=3350 (5)— Negligence  la  not 
guarding  crossing  question  for  Jury. 

Whether  the  dangers  at  a  peculiarly  and 
unusually  hazardous  crossing  are  such  that  or- 
dinary care  requires  it  to  t>e  guarded  in  some 
such  manner  is  a  question  for  the  jury. 
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4.  Railroads  «=335t  (7)— Inttruetlon  on  faJlar* 
to  guard  crooalag  halil  anwairantoiL 

The  crossing  in  question  was  not  unnsnally 
hasardoas,  and  instnicting  the  jury  that  they 
could  find  defendant  negliKent  tor  failing  to 
guard  it  by  gates  or  a  flagman  or  some  other 
warning  device  was  error. 

5.  Railroads  «s»348(4)— Evidonco  hold  not  to 
show  crossing  signals  were  not  given. 

The  eyldence  will  not  sustain  a  finding  that 
the  usual  warning  signals  for  the  crossing  were 
not  giren,  and  submitting  this  issue  to  the  jury 
was  error. 

6.  Railroads  «s»350(ll)— Neglhiont  «pe«d  held 
question  for  Jnry. 

There  is  eTldenoe  tending  to  show  that  the 
train  was  run  over  this  crossing  at  an  unlawful 
and  unusual  rate  of  speed,  and  whether  defend- 
ant was  negligent  in  this  respect  was  a  question 
for  the  jury. 

7.  Nsgllgenoe  <3=3't36(30)  Rsllrosdo  <8='3)50 
<2I)— Contributory  nogllgonco  of  automobile 
passenger  held  question  for  Jury. 

The  evidence  does  not  show  conclusively 
that  the  deceased  was  guilty  of  contributory 
negligence  or  engaged  in  a  joint  enterprise  with 
the  driver  of  the  automobile,  and  these  ques- 
tions were  for  the  Jury. 

8.  Railroads  ®=3320— Trainmen  may  assume 
autofflobile  will  stop  In  time. 

The  train  had  the  right  of  way  and  the  men 
operating  it  had  the  right  to  assume  that  the 
automobile  would  stop  in  time  to  avoid  a  col- 
lision, and  the  court  should  have  given  the 
charge  to  that  eiEect  requested  by  defenduit 

Appeal  from  District  Cknirt,  Wadenft 
Cotinty;  J.  A.  Roesert  Jadge. 

Action  by  C.  A.  HolUster,  administrator 
of  Alice  HolUster,  deceased,  a^lnst  Walker 
D.  Hlnes,  Director  General  of  the  Federal 
Railway  Administration,  etc.  Verdict  for 
plaintltC,  and  the  defendant  made  an  alter- 
native motion  for  judgment  notwithstanding 
the  verdict  or  for  a  new  trial,  and  from  an 
order  denying  it,  the  defendant  appeals. 
New  trial  granted. 

M.  L.  Countryman  and  A.  It.  Janes,  both 
of  St.  Paul,  for  appellant 

Byron,  R.  Wilson,  of  .Wadena,  and  M.  J. 
Daly,  of  Perham,  for  respondent. 

TATLOa,  C.  The  public  highway  known 
as  the  Jefferson  Highway  crosses  the  Great 
Northern  Railway  track  within  the  corporate 
limits  of  the  village  of  Wadena,  but  south 
of  the  bnilt-up  portion  of  the  village.  Plam- 
tllf  with  his  family,  consisting  of  his  daugh- 
ter Alice,  19  years  of  age^  and  three  young- 
er children,  resided  on  a  farm  a  few  miles 
south  of  the  village.  A  married  daughter, 
Mrs.  McCormIck,  with  her  babe,  8  mouths 
of  age,  was  al.°io  at  the  farm  on  a  visit.  On 
August  23,  1919,  'M>s.  McCormick  and  Alice, 
taking  the  babe  with  them,  drove  to  the  vil- 


lage In  plaihtifTs  antomobile,  a  Dodge  toor- 
iBg  car.  Shortly  after  4  o'clo(^  In  the  after- 
noon they  started  to  cetuni  along  the  Jeffer- 
son Highway,  Alice  in  the  rear  seat  holding 
the  babe  and  Mrs.  McCormick  in  the  front 
seat  driving.  At  the  crossing  they  w«e 
struck  by  a  passenger  train  coming  from 
the  south  and  Alice  and  the  babe  were  kill- 
ed. Alleging  that  the  accident  resulted  from 
the  negligence  of  defendant,  plaintiff,  as  ad- 
ministrator of  the  estate  of  Alice,  brought 
this  action  for  damages  and  recovered  a  ver- 
dict. Defendant  made  an  alternative  motion 
for  Judgment  notwithstanding  the  verdict 
or  for  a  new  trial  and  appealed  from  an  or- 
der denying  It 

[1]  Plaintiff  dalmed  that  defendant  had 
been  negligent  In  three  particulars:  First 
In  running  the  train  over  the  crossing  at  an 
unlawful  and  nreasonable  rate  of  speed ;  seo- 
oGd,  in  failing  to  give  the  usual  warning  of 
the  approach  of  the  train  by  blowing  the 
whistle  and  ringing  the  bell ;  and,  third,  In 
failing  to  maintain  either  gates,  a  flagman,  or 
a  gong  at  this  crossing.  The  court  submit- 
ted theae  three  claims  to  the  jury  and  in- 
structed them  to  the  effect  that  plaintiff  was 
entitled  to  recover  If  they  found  that  de- 
fendant had  been  negligent  in  any  one  of  the 
three  particulars  specified,  and  did  not  find 
that  Alice  had  been  guilty  of  contributory 
negligence.  Submitting  to  the  jury  a  ground 
for  recovery  which  is  not  Jnstlfled  by  the 
evidence  Is  reversible  error;  for  the  jury 
may  have  based  their  verdict  on  that  ground. 
Dunnell  Minn.  Dig.  and  Bupp.  |  7174,  and 
cases  there  dted. 

[8]  In  Lawler  v.  M.,  St  P.  &  S.  S.  M.  Ry. 
Co.,  129  Minn.  B06,  152  N.  W.  882,  It  was  hOA 
that  the  failnre  to  provide  gates  or  a  flag- 
man or  a  signal  bell  at  the  croesing  of  the 
principal  street  of  a  viUage  of  700  people 
was  an  element  to  be  taken  into  considera- 
tion In  determining  whether  it  was  negli- 
gence to  run  a  train  over  that  crossing  at  a 
speed  of  60  miles  an  hour. 

In  Zenner  v.  Great  Northern  Ry.  Co.,  135 
Minn.  37,  169  N.  W.  1087,  it  was  held  that 
the  Jury  might  find  that  ordinary  care  re- 
quired "either  croesing  gates,  or  a  flagman, 
or  automatic  bells,  or  some  other  warning 
device"  at  the  busiest  crossing  in  a  dty  of 
10,000  inhabitants,  but  it  was  expressly  stated 
that  the  question  whether  such  precautions 
were  required'  at  country  road  crossings  was 
not  before  the  court 

In  Gowan  v.  McAdoo,  143  Minn.  227,  173 
N.  W.  440,  the  accident  occurred  at  a  cross- 
ing in  the  viUage  of  Bamum  over  whldi 
all  travel  to  or  from  the  territory  west  of 
the  village  passed.  Defective  planking  ren- 
dered the  crossing  dangerous,  the  view  of  a 
driver  approaching  it  was  obstructed,  and 
a  finding  that  the  train  was  running  at  a 
rate  of  GO  miles  an  hour  would  have  been 
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jUBtifled.  This  court  sustained  the  action 
of  the  trial  court  in  Bubmittlng  to  the  jury 
the  question  whether  ordinary  care  reqoired 
the  maintenance  of  gates,  a  flagman,  or  a 
bell  at  this  crossing,  saying  that  whether  the 
railway  company  "exercised  the  required  de- 
gree of  care  in  view  of  the  location  of  the 
crossing,  the  conditions  snrroundlng  its 
maintenance,  and  the  rate  of  speed  at  which 
trains  were  mn  over  it  was  a  queetlon  for 
the  jury  to  pass  upon." 

The  court  recojtnized  that  the  crossing  In 
each  of  these  cases  was  peculiarly  and  unusu- 
ally hazardous,  and  on  that  ground  held  that 
whether  ordinary  care  required  the  mainte- 
nance of  gates,  a  iflagman,  or  some  other 
warning  device  at  the  particular  crossing  was 
a  question  for  the  Jury.  It  was  not  held,  nor 
intended  to  be  held,  that  this  rule  applied  to 
crossings  not  extra  hazardous. 

[2]  Tile  authorities  uniformly  hold  that 
In  the  absence  of  a  statutory  requlremaqt 
the  failure  of  a  railway  company  to  pro- 
vide gates,  a  flagman,  or  other  warning  de- 
vice at  ordinary  crossings  is  not  negligence^ 
and  that  the  failure  to  provide  such  protec- 
tion at  a  crossing  can  be  held  to  be  negli- 
gence only  where  the  locatl(«  ana  surround- 
ing conditions  and  the  manner  In  which 
trains  are  run  ot«  It  are  such  as  to  render 
It  nnusually  dangerous.  Cowen  v.  Dletrick, 
101  Md.  46,  60  Atl.  282,  4  Ann.  Gas.  292,  and 
numerous  cases  dted  in  note  found  in  4 
Ann.  Cas.  at  page  294,  Folkmire  v.  M.  U. 
Ry.  Co.,  157  Mich.  159,  121  N.  W.  811,  17 
Ann.  Cas.  979,  and  cases  dted  in  note  in  17 
Ann.  Cas.  at  page  982. 

[4]  While  the  crossing  in  question  was  on 
a  much-traveled  highway  and  within  the 
corporate  limits  of  the  village,  there  were 
no  houses  in  Its  Immediate  vicinity  and  the 
view  of  a  traveler  approaching  It  was  not 
obstructed  by  buildings  or  other  obstacles. 
TTie  railway  was  a  branA  line  over  which 
the  only  trafilc  was  a  passenger  train  whldi 
passed  each  way  dally  and  a  freight  train 
which  passedi  In  one  direction  one  day  and 
In  the  opposite  direction  the  next.  We  are 
unable  to  see  wherein  this  crossing  differs  in 
any  substantial  respect  from  the  ordinary 
crossings  on  any  mudi-traveled  highway,  and 
are  eatisfled  that  the  evidence  does  not  dis- 
close any  of  those  peculiar  or  unusual  ha»- 
ards  whldi  would  justify  a  finding  of  neg- 
ligence in  failing  to  maintain  gates,  a  flag- 
man, or  other  warning  device  at  this  placa 

[61  Plaintiff  asserted  that  the  customary 
warning  signals  for  the  crossing  were  not 
given.  The  train  always  stopped  at  the 
station  in  the  village.  The  engineer  and 
flreman  testified  that  the  whistle  was  blown 
for  the  station  and  also  for  the  crossing, 
and  that  the  bell  was  rung.  Several  resi- 
dents of  the  village  testified  that  they  heard 
both  the  station  whistle  and  the  crossing 
whistle,  and  one  or  two  testifled  that  they 


also  heard  ttie  bell.  Against  this  positive 
testimony  we  have  the  negative  testimony  of 
Mrs.  'McCormick  that  Ae  heard  no  warning 
signals  whatever.  Her  diild  was  crying  in 
the  back  seat  and  this  may  have  distracted 
her  attention.  However  this  may  be,  she 
evidently  gave  no  attention  to  the  railroad, 
although  perfectly  familiar  with  the  cross- 
ing, for  tbe  train  was  in  plain  sight  at  all 
times  after  she  reached  a  point  300  feet  from 
the  track  and  she  remained  wholly  unaware 
of  its  approach  unMl  she  heard  the  exhaust 
from  the  engine  when  she  was  so  near  the 
track  that  she  was  unable  to  stop  In  time 
to  avoid  the  collision,  althon^  she  says  she 
was  going  at  a  speed  of  raily  10  miles  an 
hour.  The  evidence  Is  clearly  Insufficient 
to  warrant  a  finding  that  the  signals  were 
not  given.  Cotton  v.  W.  &  S.  P.  Ry.  Co.,  99 
iflnn.  366,  109  N.  W.  835,  8  L.  R.  A.  (N.  S.) 
643,  lie  Am.  St.  Rep.  422,  »  Ann.  Cas.  9S5 : 
Uggen  V.  Bazille,  123  Minn.  97,  143  N.  W. 
112 ;  Moore  v.  M.  &  St.  L.  Ry.  Co.,  128  Minn. 
191,  142  N.  W.  162, 143  N.  W.  326;  Plachetko 
V.  C.  B.  &  Q.  Ry.  Co.,  139  Minn.  278,  166 
N.  W.  338. 

[6]  It  is  conceded  that  an  ordinance  of  tbe 
village  prohibited  running  trains  over  this 
crossing  at  a  greater  rate  of  speed  than  12 
miles  an  hour,  and  that  defendant's  tmin 
crews  were  Instructed  to  comply  with  thi.<5 
requirement  The  engineer  testifled  that  he 
had  slowed  down  to  12  miles  ao  hour  at 
the  crossing.  The  estimate  of  Mrs.  McOor- 
micfc  as  to  the  rate  of  speed  Is  not  of  mndi 
probative  value,  for  she  had  only  a  mom- 
entary view  of  the  moving  train,  and  her 
estimate  could  be  little  better  than  a  guess, 
but  a  passenger  on  the  train  estimated  the 
speed  at  20  or  26  miles  an  hour.  This  testi- 
mony, together  with  the  fact  that  the  train 
struck  the  automobile  with  sufficient  momen- 
tum to  throw  it  25  or  30  feet  and  to  throw 
parts  of  it  some  200  feet,  we  deem  sufficient 
to  make  the  question  whether  the  train  was 
run  over  this  crossing  at  an  unusual  and  im- 
lawful  rate  of  8x>eed  a  question  for  the  Jury. 

[7]  It  arrears  that  Mrs.  McCormidc  was 
the  one  whom  their  father,  the  owner  of 
the  car,  told  to  drive  It  on  this  occasion. 
But  from  the  fact  that  both  Mrs.  McCormick 
and  Alice  had  frequently  driven  tbe  car, 
that  they  went  to  the  village  to  make  social 
calls,  and  to  arrange  a  boarding  place  for 
a  younger  sister  who  expected  to  attend 
school  In  the  village,  and  that  Alice  drove 
while  going  to  the  village  and  Mrs.  McCor- 
mick while  returning,  defendant  contends 
that  they  were  engaged  In  a  Joint  enter- 
prise and  that  the  negligrace  of  Mrs.  Mc- 
Cormick is  impotable  to  Alice  for  that  rea- 
son. TTie  fact  that  both  were  going  to  the 
village  for  the  same  purpose  and  that  each 
drove  the  car  at  times  did  not  necessarily 
constitute  driving  the  car  a  Joint  enterprise. 
The  management  of  the  car  was  Intrusted 
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to  Mrs.  McGormlck  by  Its  owner,  and  Alice 
Iiad  no  authority  to  control  or  direct  the 
manner  in  which  Mrs.  McOormlck  operated 
it.  Conceding  that  the  evidence  was  suffi- 
cient to  malce  a  question  for  the  Jury,  It 
was  not  sufficient  to  establish  as  a  matter 
of  law  tliat  they  were  engaged  In  a  joint 
enterprise.  Kokesb  v.  Price,  136  Minn.  304, 
161  X.  W.  715 ;   22  Ruling  CJase  Law,  1048. 

Defendant  contends  that  the  evidence  con- 
clusively Bhow9  that  Alice  herself  was  guilty 
of  contributory  negligence  in  failing  to  ob- 
serve the  train  and  warn  her  sister  of  its 
approa(di.  If  it  had  appeared  that  abe  saw 
the  train  and  knew,  or  from  the  circum3tBn(> 
es  ought  to  have  known,  that  her  sister  was 
not  aware  of  its  approach,  or  was  inatten- 
tive, or  a  careless  and  reckless  driver,  there 
might,  perhaps,  be  ground  for  charging  her 
with  contributory  negligence  as  ft  matter  of 
law.  nltbotigh  the  qnestlon  wh<»tber  one  not 
the  driver  nor  in  control  of  the  car  is'gnllty 
of  contributory  negligence  is  almost  always 
a  question  for  the  .iury.  But  here  the  cry- 
ing child  required,  and  doubtless  absorbed, 
her  attention.  She  was  the  younger  and 
would  naturally  place  confidence  in  her  old- 
er sister,  to  whom  her  father  had  intrusted 
the  car.  In  the  absence  of  knowledge  to  the 
contrary,  she  had  the  right  to  assume  that 
her  sister  would  exercise  ordinary  care  and 
take  proper  precautions  to  guard  against  ob- 
vious dangers.  She  was  only  required  to  ex- 
ercise the  degree  of  care  for  her  own  safety 
which  persons  similarly  situated  would  ordi- 
narily exercise  nnder  like  circumstances.  She 
is  dead,  and  the  presumption  is  that  she  was 
not  negligent  On  the  facts  as  diB<^sed  by 
the  record  the  question  as  to  her  contrib- 
utory negligence  was  for  the  Jury.  Carnegie 
V.  Great  Northern  Ry.  Co.,  128  Minn.  14, 
150  N.  W.  164 ;  Kalland  v.  City  of  Brainerd, 
141  Minn.  119,  16»  N.  W.  475;  Fraught  v. 
Great  Northern  Ry.  Co.,  144  Minn.  309,  175 
N.  W.  99& 

[t^  As  there  must  be  a  new  trial  for  the 
errors  in  submitting  to  the  Jury  the  issaes 
as  to  negligence  in  falling  to  give  the  usual 
warning  signals,  and  in  failing  to  maintain 
gates  or  a  flagman  or  other  warning  device 
at  the  crossing,  it  is  proper  to  add  that  the 
train  had  the  right  of  way,  and  that  the  court 
should  have  given  the  Instruction  requested 
by  defendant  to  the  effect  that  the  men  oper- 
ating the  engine  who  saw  the  automobile  ap- 
proaching the  crossing  had  the  right  to  as- 
sume, until  the  contrary  became  apparent, 
that  it  would  stop  in  time  to  avoid  an  acci* 
dent,  and  were  not  required  to  slacken  speed 
for  the  purpose  of  avoiding  a  collision  until 
they  realized  that  a  collision  was  iminent  U 
they  failed  to  do  so. 

For  the  errors  mentioned  a  new  trial  must 
be,  and  is.  granted. 
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Gl  LES  et  al.  v.  LUCE  et  al.    (No.  44«.) 

(Sapreme  Court  of  Michigan.     Nov.  3,  1921.) 

Schools  and  school  districts  i8=344— Method  for 
disbanding  mraJ  agricultural  school  districts 
prMlded  by  statute. 

Pub.  AcU  1921,  No.  97,  provides  the  method 
for  disbanding  rural  agricultural  school  dis- 
tricts. , 

Petition  of  Frank  A.  Giles  and  others  for 
a  writ  of  mandamus  against  Emmett  B. 
Luce  and  others.  Judgment  for  defendants, 
and  plaintiffs  bring  certiorari.    Affirmed. 

Argued  before  STBERK,  C  J.,  and 
MOORE,  FELLOWS,  WIBST,  STONE, 
CLARK,  BIRD,  and  8HARPE,  JJ. 

John  F.  Henlgan,  of  Jackson,  for  petition- 
ers. 
Wi.  S.  Cobb,  of  Jac]£son,  for  respondents. 

CLARE,  J.  Certiorari  to  mandamus.  A 
petition  to  disband  a  rural  agricultural 
school  district  organized  about  July,  1919, 
under  the  provisions  of  Act  No.  226,  Pub- 
lic Acts  of  1917,  was  presented  to  Its  board 
of  education  early  in  1920.  On  June  7,  1920, 
the  board  declined  to  submit  the  proposi- 
tion. To  compel  submission  at  the  annua? 
school  meeting  of  July  12,  1920,  plalntifTs, 
votws  and  taxpayers  of  the  district,  peti- 
tioned for  the  writ  of  mandamus  against  the 
board  and  the  trustees.  An  order  denying 
the  writ  was  entered  July  22,  1920.  In  the 
application  for  the  writ  of  certiorari  made 
July  30,  1920,  plalntifTs  say: 

"  •  •  •  It  being  apparent  that  the  decision 
of  the  circuit  judge  could  not  be  obtained  by 
July  12,  1920,  the  date  of  the  annual  meeting 
of  said  school  district,  said  school  district  meet- 
ing was  adjourned  and  lias  been  held  open  since 
that  time,  awaiting  the  decision  on  this  ques- 
tion.   •    •    •" 

The  act  in  question  provided  no  method 
for  disbanding  the  district,  unless  it  may  be 
said  that  by  the  reference  found  in  section 
6  a  method  was  prescribed.  It  seems  a  de- 
claratory judgment  is  here  sought,  for  it  does 
not  appear  that  the  annual  school  meeting 
of   1920    was    adjourned   t>eyond    July    30, 

1920,  and,  because  of  the  annual  meeting  of 

1921,  the  meeting  of  1920  and  its  necessary 
adjournments  (section  5667,  Comp.  Laws  of 
1915)  are  historic,  merely.  But  we  need  not 
alspose  of  the  case  on  that  ground.  The 
act  In  question  was  amended  by  Act  No.  97, 
Public  Acts  of  1921,  in  section  3  of  which 
appears  the  following: 

"That  whenever  any  mral  agricultural  school 
district  has  been  organised  as  provided  in  this 
act  and  said  rural  agricultnral  school  district 
has  complied  with  the  provisions  of  this  act  for 
a  period  of  five  years,  or  longer,  the  qualified 
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school  electors  of  aald  school  district  shall  htcr» 
the  right,  by  presenting  the  trustees  with  a 
petition  signed  by  a  majority  of  the  legal  school 
electors,  to  disband  such  school  district  in  the 
same  manner  as  that  provided  in  section  six 
of  chapter  ten  of  act  number  one  hundred  six- 
ty-four of  tiie  Public  Acts  of  eighteen  hundred 
eighty-one,  being  section  five  thousand  seven 
hundred  thirty-cine  of  the  Compiled  Laws  of 
nineteen  hundred  fifteen." 

It  Is  not  claimed  that  this  act  Is  not  valid 
and  binding  upon  the  parties.  It  follows 
that  the  judgment  is  aflarmed.  The  question 
being  one  of  public  Interest,  no  costa  will  be 
awarded. 


PEOPLE  V.  MoDONALD.    (No.  I7&) 

(Supreme  Court  of  Idlchigan.    Nov.  3,  1921.) 

Bribery  «s>l(2)— Potlce  offloer  prosecuted  an- 
d«r  wrong  statot*. 
A  prosecution  against  a  police  officer  for 
accepting  a  bribe  given  to  prevent  the  institu- 
tion of  a  criminal  prosecution  could  not  be  main- 
tained under  Comp.  Laws  1916,  §  14992,  relat- 
ing to  bribery  of  executive,  legislative,  or  judi- 
d^  officers,  as  it  should  have  been  brought  un- 
der section  14979,  punishing  bribery  of  sheriff, 
coroner,  constable,  or  other  officer  authorized 
to  serve  process. 

Error  to  Recorder's  Court  ol  Detroit;  Wil- 
liam 11  Heston,  Judge. 

Charles  McDonald  was  convicted  of  ac- 
cepting a  bribe,  and  brings  error.  Eevers- 
ed,  and  defendant  discharged. 

Argued  before  STEKRE,  <X  J.,  and 
MOORB,  FELIiOWS,  WIBST,  STONE, 
OLARK,  BIRD,  and  SHARPE,  JJ. 

Kent  &  Hayes,  of  Highland  Park,  for  ap- 
pellant 

Paul  Voorhles,  ProsL  Atty.,  and  Seward 
Nichols,  Asst  Proa.  Atty.,  both  of  Detroit, 
for  the  People. 

FELLOWS,  J.  Defendant  was  a  police  of- 
ficer of  the  metropolitan  police  department 
of  the  city  of  Detroit.  He  was  convicted  of 
a  violation  of  section  14979,  O.  L.  1»15.  The 
testimony  tended  to  show  that  he  acc^ited 
a  bribe  given  to  preivent  the  Institution  by 
him  of  a  criminal  prosecution.  In  the  re- 
cent case  of  People  v.  Bomanlski,  213  Mich. 
636,  182  N.  W.  121,  where  the  facts  were 
substantially  the  same  as  those  disclosed  by 
this  record,  we  held  that  the  prosecution 
should  have  been  under  section  14992,  O.  L. 
1915,  and  that  It  could  not  be  maintained 
under  section  14979,  and  we  there  reversed 
the  conviction  and  discharged  the  defendant 
Upon  the  hearing  of  this  case  In  this  court 
the  prosecuting  attorney  conceded  that  the 
instant  case  was  controlled  by  that  case  and 


confessed  error.  Id  tbli  the  prosecuting  at- 
torney was  right.  The  RomanisM  Case  Is 
decisive  of  this  casei 

The  conviction  will  be  set  aside^  and  tbe 
defendant  discharged. 


BARNEY  et  bL  v.  BARNEY.    (Ne.  38.) 

(Supreme  Court  of  Michigan.    Not.  8,  1921.) 

i.  Courts   ^9472(4)-Jndgmeat   tualOO   Do- 

oree  determining  that  daoedent  died  lataetate 

held  nullity  and  open  to  oollateral  attaok. 

A  portion'  of  a  decree  of  diancery  court 

determining  that  decedent  had  died  intestate 

was  a  nullity  and  open  to   collateral  attack, 

where  the  bill  of  complaint  showed  that  the  pro- 

bate_  court  of  tbe  county  had  issued  letters  of 

administration  of  the  estate  and  had  Jurisdiction 

of  the  same;    such  determination  invading  the 

jurisdiction  of  the  probate  court 

2.  Wills  <&=>719— Mere  delay  In  presenting  will 
for  probate  not  estoppel  against  claiming  un- 
der will. 

Here  lapse  of  time  and  delay  in  offering  a 
will  for  probate  will  not  estop  one  from  claim- 
ing land  thereunder,  although  during  such  delay 
letters  of  administration  were  issued;  no  con- 
siderable improvements  being  made  upon  the 
land  by  the  heir. 

3.  Adverse  possession  «=362(l)— Heir  held  not 
to  have  title  by  adverse  possession  as  against 
devisee. 

Where  father  claimed  land  as  heir  and  son 
claimed  it  nnder  a  will,  which  son  delayed  offer- 
ing for  probate,  held,  that  father  ^d  not  have 
title  by  adverse  possession. 

4.  Quieting  title  i3=»39^Defeadant  held  entitled 
to  have  title  quieted. 

Where  plaintiff  enjoined  defendant  from  in- 
stituting a  proceeding  at  law,  whereby  he  sought 
to  dispossess  the  plaintiff  from  the  premises, 
be  cannot  be  heard  to  say  that  defendant  might 
not  by  his  cross-bill  have  his  title  quieted; 
plaintiff  having  compelled  defendant  to  come  in- 
to court  of  equity. 

Appeal  from  Circuit  Court,  Calhoun  Coun- 
ty, in  C<hancery;    Walter  H.  North,  Judge. 

Suit  by  Fred  W.  Barney  and  others  against 
Oliver  W.  Barney.  Decree  for  defendant, 
and  plaintiff  named  appeals.    AfBrmed. 

Argued  before  STEERE,  O.  J.,  and 
MOORE,  WIEST,  FELLOWS,  STONE, 
CLARK,  BIRD,  and  SHARPE,  JJ. 

Powers  &  Winkler  and  J.  M.  Powers,  all  ot 
Battle  Creek,  for  appellant. 

Leland  H.  SaUn  and  Henry  F.  Jacobs,  both 
of  Battle  Creek,  for  appellee. 

GLARE,  J.  Earlier  etTorts  to  get  for  the 
defendant  lands  left  him  by  the  will  of  Us 
grandfather  are  In  re  Barney's  Will,  187 
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Mich.  145,  IBS  N.  W.  730,  and  Howes  ▼.  Bar-    tinned  in  possession, 
ney,  199  Mich.  669,  165  N.  W.  688. 

On  August  11,  1898,  Oliver  Barney  and 
Phoebe  J.  Barney,  his  wife,  executed  a  deed 
of  the  lands  in  question  here  to  their  grand- 
son, Oliver  W.  Barney,  the  defendant  The 
deed  reserved  to  the  grantors  the  use  and 
control  of  the  lands  during  their  lives,  and 
it  was  left  with  the  attorney  who  drew  It 
OUver  Barney  died  February  12,  1900.  The 
deed  was  recorded  February  23,  1900.  Fred 
W.  Barney,  son  of  Oliver  and  father  of  the 
defendant,  ^'iniTning  to  have  had  no  knowl- 
edge of  the  deed  and  alleging  that  hia  father 
died  Intestate  seized  of  the  said  lands,  ap- 
plied to  the  probate  court  of  Calhoun  coun- 
ty for  the  appointment  of  an  administrator 
of  the  estate.  The  appointment  was  made 
July  20,  1900.  The  mily  dalm  presented 
was  that  of  Fred  W.  Barney,  which  was  al- 
lowed September  24,  1901,  in  the  sum  of 
1450.46.  Fred  W.  Barney  filed  a  bill  against 
Ub  mother  to  set  aside  the  life  estate  in  said 
lands  as  reserved  in  the  said  deed,  to  set 
aside  that  deed,  and  to  set  aside  a  deed  of 
other  land,  made  on  August  11,  1898,  by  his 
father  to  her.  This  suit  was  settled  March 
27, 1901,  and  plaintiff  secured  from  Ms  moth- 
er a  lease  of  the  lands  In  question  fOT'  the 
term  of  her  life.  She  died  in  1916.  In  De- 
cember, 1901,  plaintlfl  Fred  W.  Barney 
brought  suit  in  the  Calhoun  circuit  against 
defendant,  his  son,  then  18  years  of  age,  to 
set  aside  the  said  deed,  alleging  that  when 
the  deed  was  made  his  father  was  mentally 
incompetent  and  unduly  influenced  by  hia 
mother,  that  there  had  been  no  delivery,  and 
that  the  deed  was  a  fraud  upon  his  rights 
as  a  creditor  and  as  the  sole  heir  at  law. 
The  return  of  the  subpoena  states  that  Fred 
W.  Barney  served  it  personally  upon  the  de- 
fendant, hia  son,  whom  he  later  took  to  the 
office  of  his  attorney,  where  the  son  signed 
a  petition  for  the  appointment  of  the  clerk 
of  the  court  as  guardian  ad  litem.  Defend- 
ant testified  that  he  had  no  knowledge  of 
the  service  of  the  subpoena,  and  as  to  his 
understanding  of  the  signing  of  the  said  peti- 
tion said: 

"My  father  asked  me  to  go  np  there  and  sign 
a  paper  that  would  fix  matters  In  regard  to 
grandfather's  property  so  that  my  grandmother 
could  not  leave  it  to  her  family,  the  Hendersbot 
family,  at  her  death." 
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And  he  also  testified  that  he  knew  noth- 
ing of  the  making  and  recording  of  said 
deed  until  1913.  On  June  5,  1902,  decree 
was  entered,  finding  the  allegations  of  the  bill 
to  be  true,  setting  aside  the  deed,  and  de- 
termining that  the  said  lands  were  the  prop- 
erty of  Fred  W.  Barney  as  the  sole  heir  at 
law.  The  decree  was  recorded  In  the  office 
of  the  register  of  deeds  for  the  county  on 
December  20, 1902.  Upon  receiving  the  lease 
from  his  mother,  Fred  W.  Barney  went  into 
possession  of  the  lands  and  has  since  con- 


OBver  W.  resided  with 
hia  t&Oxev  until  March,  1913,  wooing  for 
him,  attending  school,  and  from  1910  to  1913 
was  interested  with  him  in  business.  About 
the  time  defendant  became  21  years  of  age, 
October,  1904,  he  found  in  his  room  at  home 
a  will  of  his  grandfather.  He  retained  the 
will  In  his  possession  until  July  28,  1913, 
when  it  was  offered  for  probata  He  said 
nothing  of  its  existence  during  that  period 
unless  he  talked  with  his  mother  about  It 
as  he  now  claims..  The  wiU  was  allowed.  It 
is  set  forth  at  length  in  Re  Barney's  Will, 
187  Mich,  at  page  147,  163  N.  W.  at  page 
730,  opinion  filed  July  23,  1916.  It  gave  the 
lands  in  question  to  defendant  subject  to  a 
life  estate  in  the  widow  and  the  payment  of 
certain  small  legacies  and  charges.  In 
September,  1916,  an  administrator  with  the 
wiU  annexed  was  appointed.  He  began  pro- 
ceedings for  possession  before  a  circuit  court 
commissioner.  A  question  of  title  was  rais- 
ed, and  the  proceedings  were  dismissed.  He 
then  brought  ejectment  in  the  circuit  court 
and  again  failed.  See  Howes  v.  Barney, 
supra.  Then  Oliver  W.  Barney,  defendant 
here,  January  10,  1919,  began  a  suit  in  eject- 
ment against  Fred  W.  Barney  for  the  lands, 
claiming  title  under  tlte  wilL  Then  plain- 
tiff Fred  W.  Barney,  with  other  plaintiffs, 
who  claimed  to  be  his  tenants,  filed  this  bill 
with  a  prayer  that  the  ejectment  proceed- 
ings be  enjoined,  that  the  record  of  the  will 
be  set  aside  as  a  cloud  upon  the  title,  and 
that  tlUe  be  quieted  in  the  plaintiff  Fred  W. 
Barney.  The  ejectment  proceedings  were 
enjoined.  Defendant  answered  and  by  cross- 
bill prayed  that  he  be  decreed  to  be  the  ab- 
solute owner  of  the  lands  under  and  by 
virtue  of  the  will  and  according  to  Its  terms, 
that  an  accounting  as  to  rents  and  profits 
of  the  lands  be  had,  that  the  decree  of  June 
6,  1902,  setting  aside  the  deed  to  defendant 
be  held  to  be  of  no  force  and  effect  In  so  far 
as  It  decrees  said  lands  to  be  the  property 
of  Fred  W.  Barney  as  the  heir  at  law  of 
Oliver  Barney.  There  was  a  prayer  also 
for  general  relief.  The  decree  In  this  cause 
provides:  That  plaintiff's  claim  against  the 
estate  be  set  off  against  defmdant's  claim 
for  use  and  occupancy  of  the  lands,  for  Um- 
ber cut  and  removed,  and  for  unpnid  taxes; 
that  the  decree  of  June  5, 1902,  made  by  said 
court  be  set  aside  and  vacated  as  a  cloud 
upon  the  title;  that  defendant  is  the  owner 
of  the  land  In  fee^  snbject  to  payment  of  the 
legacies;  and  that  defendant  have  a  writ  of 
possession  for  the  lands.  Fred  W.  Barney, 
the  real  party  of  Interest  as  plaintiff,  has  ap- 
pealed. 

As  we  are  able  to  gather  from  the,  briefs, 
the  questions  raised  by  appellant  aro: 

[1]  1.  That  the  cross-bill  Is  a  collateral  at- 
tack upon  the  decree  of  June  6,  1902.  The 
cross-bill  does  not  attack  that  portion  of  the 
decree  In  which  the  deed  was  set  aside,  that 
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portion  whldb  the  chancery  court  had  juris- 
dlctton  to  make,  but  It  attacks  that  portion 
of  the  decree  wherein  the  chancery  court 
sought  to  determine  that  Oliver  Barney  had 
died  intestate  and  that  Fred  W.  Barney  was 
the  sole  heir  at  law  and  as  such  the  absolute 
owner  of  the  lands  in  question.  The  bill  of 
complaint  In  that  cause  shows  that  the  pro- 
bate court  of  the  county  had  Issued  letters 
of  administration  of  the  estate  and  had  ju- 
risdiction of  the  same.  The  determination 
sought  to  invade  the  Jurisdiction  of  the  pro- 
bate court  and  was  a  nullity  and  open  to  the 
attack  here  made  by  the  defendant.  See 
Tipson  V.  Jeannot,  204  Mich.  403,  160  N.  W. 
874;  Brooks  v.  Hargrave,  170  Mich.  136, 
146  N.  W.  325;  People  v.  Wayne  Circuit 
Court,  11  Mich.  803,  83  Am.  Dec.  754 ;  Green- 
vault  V.  Farmers,  etc..  Bank,  2  Doug.  408; 
WInegar  v.  Newland,  44  Mich.  367,  6  N.  W. 
841;  Kellogg  V.  Aldrlch,  30  Mich.  676;  In 
re  Andrews'  Estate,  02  Mich.  440,  52  N.  W. 
743,  17  L.  B.  A.  206;  Trorable  v.  HotCman, 
130  Mich.  676,  00  N.  W.  694 ;  Adams  v.  Hub- 
bard, 30  Mich.  104;  23  Cyc.  1073. 

[2]  2.  That  defmdant  should  be  held  to  be 
estopped  from  taking  anything  under  the  will 
because  of  laches.  Defendant  first  learned 
of  the  will  about  1004.  He  neither  offered 
it  for  probate  nor  claimed  anything  because 
of  it  until  1013,  a  period  of  nine  years.  No 
laches  can  be  charged  against  him  before 
he  learned  of  the  will,  and  the  history  of  the 
litigation  fairly  discloses  that  none  may  be 
claimed  since  the  will  was  offered  for  pro- 
bate. The  mere  lapse  alone  of  nine  years 
will  not  sufiSce  to  defeat  defendant's  claim. 
It  is  said  in  Walker  v.  Schultz,  175  Mich, 
at  page  203,  141  N.  W.  at  page  548 : 

"But  mere  lapse  of  time  does  not  necessarily 
constitute  laches.  As  a  rule  it  involves  other 
considerations.  It  means  that  negligence  or 
omiBsion  to  assert  a  right  which,  considering 
the  lapse  of  time  in  connection  with  other  facts 
and  circnmatances  prejudicial  to  the  interests 
of  the  adverse  party,  render  it  unjust  and  in- 
equitable to  recognize  such  right  when  finally 
asserted.  •  •  •  Where  the  situation  of  nei- 
ther party  has  changed  materially,  and  the  de- 
lay of  one  has  not  put  the  other  in  a  worse 
condition,  the  defense  of  laches  cannot  as  a  rule 
be  recognized.  Parker  v.  Hotel  Co.,  06  Tenn. 
252,  34  S.  W.  200,  31  L.  E.  A.  706." 

Plaintiff  claims  prejudice  by  the  delay  In 
the  loss  of  witnesses  against  .the  will.  An 
examination  of  the  record  does  not  disclose 
merit  in  this  contention,  and  there  is  credi- 
table testimony  of  witnesses  that  plaintiff 
knew  of  this  will  bo(mi  after  tlie  death  of  tlie 
testator  and  that — 


"He  said  tine  will  was  made  to  Oliver,  but  he 
was  not  going  to  let  him  know  anything  about 
it  until  he  got  older;  that  boys  were  apt,  if  thej 
thought  they  had  property,  not  to  take  any  in- 
terest in  anything  else,  if  tiiey  had  plenty  to  do 
with  without  work,  and  he  thought  Oliver  would 
do  better  if  he  did  not  let  him  know  anything 
about  the  will." 

Knowledge  of  the  existence  of  tiie  will  does 
not  square  with  the  dalm  of  prejudice.  The 
trial  judge  found  that  no  considerable  Im- 
provements upon  the  lands  had  been  made  bj 
plaintiff;  tliat  he  had  removed  timber  and 
had  enjoyed  the  use  of  the  lands.  The  taxes 
for  1015  and  subsequent  years,  amountini; 
to  $823.41,  were  not  paid.  An  explanation 
by  defendant  of  the  delay  was  that  upon 
reading  the  will  It  appeared  that  be  would 
have  nothing  while  his  grandmother  lived. 
And  the  fact  that  the  parties  were  father  and 
son,  living  at  home  together.  Is  to  be  consid- 
ered. It  is  said  in  Wright  v.  Wri^t,  37 
Mich.  55  (Chief  Justice  Cooley): 

"The  relationship  of  the  parties  is  entitied  to 
great  weight  when  the  question  is  one  of  laches 
in  taking  hostile  steps,  and  the  same  prompt 
and  energetic  proceedings  which  would  be  ex- 
pected in  other  cases  ought  not  to  be  demanded 
of  near  relatives,  not  only  because  they  ma; 
naturally  and  commendably  be  reluctant  to  en- 
gage in  litigation,  but  also  because  they  ought 
to  be  able  to  rely  more  on  substantial  Justice 
being  voluntarily  done  them  by  a  member  of  the 
family  than  by  a  stranger." 

Defendant's  right  to  the  relief  prayed  is 
not  barred  by  laches. 

[3]  3.  It  follows  from  the  foregoing  that 
plaintiff's  claim  of  titie  by  adverse  posses- 
sion is  without  merit.  Nor  are  we  Inclined 
to  disturb  the  provision  of  the  decree  where- 
in plaintifT's  claim  against  the  estate  wa? 
set  off  against  the  claim  for  use  and  occupa- 
tion. 

[4]  4.  It  Is  said  that  defendant  may  not 
upon  his  cross-bill  have  his  title  under  the 
will  quieted;  he  not  being  in  possession,  cit- 
ing section  12302,  3  Comp.  Laws  1015.  Of 
this  the  trial  court  correctly  said : 

"I  am  of  the  opinion  that  this  position  is  not 
well  taken  becanse,  since  the  plaintiff  enjoined 
the  defendant  from  instituting  a  proceeding  at 
law  whereby  he  sought  to  dispossess  the  plain- 
tiff from  the  premises,  he  cannot  now  be  heard 
to  say  that  the  proceeding  cannot  be  heard  in 
this  court  in  equity.  The  plaintiff  has  com- 
pelled the  defendant  to  come  into  this  court, 
and  therefore  all  matters  pertaining  to  the  sub- 
ject-matter of  the  suit  should  be  adjusted  in 
this  one  proceeding." 

The  decree  is  equitable^  and  it  la  affirmed, 
with  costs  to  defendant 
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PEOPLE  V.  DONOVAN.     (No.  174.) 

(Supreme  Court  of  M^hig*"     Not.  8,  1821.) 

Burglary  ^=345— Evidence  as  to  Intent  to  use 
borglar's  tools  sofflcient  to  go  to  Jury. 

In  a  prosecution  for  having  burglar's  tools 
h>  possession  'with  intent  to  use  them  in  Tio- 
lation  bf  Gomp.  Laws  1915,  §  1R334,  evidence 
Ktld  to  warrant  submission  of  the  question  of 
unlawful  intent  to  the  jury. 

Error  to  Becorder'a  Court  of  Detroit;  Wil- 
liam M.  Heaton,  Judge, 

Daniel  Donovan  was  convicted  of  having 
burglar's  tools  in  his  possession,  and  bring.s 
error.    AfiBrmed. 

Argued  before  SXBBBB,  0.  J.,  and 
WIE»X,  SXONI],  CLABK,  BIRD,  and 
SHARPE,  JJ. 

Tlionias  L.  Dalton,  of  Detroit  (Frederick 
r.  Hempel,  of  Detroit,  of  counsel),  for  ap- 
pellant. 

Merlin  Wiley,  Atty.  Gen.,  Paul  W.  Voor- 
hles.  Pros.  Atty.,  and  John  V.  Brennan,  As.st. 
Pros.  Att7.,  both  of  Detroit,  for  the  People. 

BIBD,  J.  Defendant  was  convicted  in  the 
recorder's  court  for  the  dty  of  Detroit  of 
having  in  his  possession  burglars'  tools, 
);nowlng  them  to  be  such,  with  an  Intent  to 
use  them  in  violation  of  section  1C,334  of 
Compiled  Laws  of  1915. 

Defendant  was  seen  on  the  forenoon  of 
March  25,  1920,  running  north  on  Second 
street  in  the  dty  of  Detroit  His  conduct 
appeared  to  a  policeman,  who  happened  to 
see  him,  as  being  somewhat  suspicious.  He 
followed  and  apprehended  defendant  Just  as 
he  was  turning  into  an  alley  off  from  Jones 
street.  He  was  taken  to  the  station  house, 
and  there  was  found  secreted  in  his  clothes 
11  keys,  8  of  which  were  iskeleton  keys,  and 
S  were  master  keys  for  opening  spring  locks. 
Beside  this  there  were  found  a  lock-blade 
knife,  screwdriver,  a  pair  of  pliers,  and  a 
jimmy.  Upon  the  trial  testimony  was  of- 
fered showing  that]  these  tools  were  adapted 
to  the  business  of  a  burglar,  and  also  proof 
of  the  circumstances  under  which  defendant 
was  arrested.  Upon  this  testimony  the  de- 
fendant was  found  guilty. 

The  point  is  made  by  counsel  that  defend- 
ant should  have  had  a  directed  verdict  be- 
cause the  offense  with  which  he  was  charged 
was  not  established.  This  Is  based  upon  his 
contention  that  there  was  no  proof  of  de- 
fendant's intent  to  use  the  tools  in  commit- 
ting a  burglary.  We  do  not  find  any  direct 
proof  in  the  record  ot  defendant's  Intent 
nie  'people  relied  principally  upon  the  in- 
ference to  be  drawn  from  his  possession  of 
the  tools  to  establish  the  questloo  of  intent 
Counsel's    contention    raises    the    question 
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Whether  the  testimony  was  snffldent  to  jus- 
tify the  jury  in  inferring  felonious  Intent 
from  the  fact  that  defendant  had  burglars' 
tools  secreted  in  his  clothing. 

The  cases  under  this  statute'  which  have 
reached  this  court  have  been  supported  by 
other  proof  than  the  fact  of  possession  of 
burglars'  tools.  It  was  shown  in  People  v. 
Jefferson,  161  Mich.  821,  126  N.  W.  829,  that 
defendant  had  been  a  burglar  and  sneak 
thief  by  occupation  tor  several  years,  and 
a  similar  showing  was  made  in  People  v. 
Howard,  73  Mich.  10,  40  N.  W.  789.  It  was 
held  in  these  cases  that  possession  of  the 
burglars'  tools,  together  with  this  addition- 
al fact,  were  suffldent  to  submit  to  the  jury 
upon  the  question  of  Intent  The  question 
here  presented  has,  however,  been  passed 
upon  by  the  Wisconsin  court  In  the  case 
of  Scott  V.  State,  91  Wis.  852,  65  N.  W.  61, 
the  defendant  was  Informed  against  under 
a  similar  statute.  He  was  arrested  at  the 
railway  station  In  Milwaukee,  after  he  had 
been  taken  from  the  front  end  of  an  express 
train,  upon  which  h^  had  been  stealing  a 
ride.  Upon  searching  him  they  found  bur- 
glars' tools  secreted  In  his  clothing.  Tes- 
timony was  given  that  these  tools  were  adapt- 
ed for  the  business  of  burglary.  Upon  this 
proof  the  jury  found  the  defendant  guilty, 
and  he  appealed,  making  the  same  point  as 
Is  made  here.    The  court  there  said  In  part: 

"There  was  no  evidence  that  the  defendant 
had  ever  been  convicted,  or  had  ever  been 
guilty,  of  larceny.  He  was  on  trial  for  having 
tools,  implements,  etc.,  in  his  possession,  in 
order  to  steal  from  buildings,  rooms,  safes, 
etc.,  such  money  or  property  as  he  might 
find  therein,  and  with  intent  to  unlawfully  use 
and  employ  such  tools  for  such  purposes. 
Whether  he  had  possession  of  them  for  that 
purpose  and  with  that  intent  was  a  vital  ques- 
tion, entirely  for  the  jury  upon  the  evidence. 
The  fact  that  he  had  them  secreted  in  the  legs 
of  his  pants  and  in  his  shoes  was  evidence  from 
which  the  jury  might  or  might  not  infer  the 
criminal  purpose  alleged." 

See,  also.  People  v.  Beilly,  49  App.  DIv. 
218,  63  N.  T.  Supp.  18;  People  v.  Morgan, 
13  N.  Y.  Supp.  448  ;i  People  v.  Thompfl<Hi,  Si 
App.  Dlv.  177,  63  N.  Y.  Supp.  497. 

The  jury  in  the  present  case  had  before 
them  the  suspicious  drcumstances  attending 
his  arrest  and  the  fact  that  he  had  secreted 
in  his  clothing  tools  adapted  to  the  business 
of  burglary.  We  are  of  the  opinion  that 
these  proofs  were  sufficient  to  submit  to  the 
jury  on  the  que-itlon  of  felonious  intent. 
When  a  man  goes  about  with  burglars'  tools 
secreted  In  his  dothing.  It  Is  fair  to  Infer 
that  be  Intends  to  use  them  for  the  purpose 
for  which  they  are  adapted.  The  inference 
may  be  strong  or  weak,  depending  upon  the 
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explanation  whldi  tlie  rMpondent  slves  for 
having  them  on  his  person. 

We  think  this  Is  the  only  nierltorions 
question  presented  by  defendant's  assign- 
ments of  error.  The  judgment  at  conviction 
Is  aMrmed. 


NOTT  V.  GUNDICK.     (No.  84.) 

(Supreme  Conrt  of  Michigan.    Nov.  3,  1921.) 

1.  Equity  «s>429— Amendment  of  deeree  held 
proper. 

Where  decree  in  partition  provided  "that  on 
making  such  sale  the  said  drcait  court  com- 
missioner make  and  execute  to  the  purchaser  at 
such  sale  a  deed  of  conveyance  to  the  land  and 
premises  so  sold,"  the  court  did  not  err  in 
amending  it  by  inserting  after  the  word  "com- 
missioner" the  words  "shall  immediately  aft- 
er confirmation  thereof,"  under  Circuit  Court 
rule  66,  and  Comp.  Laws  1016,  1 13309. 

2.  Appeal  and  error  ®=3882(  1 6)— Defendant  In 
partition  estopped  tai»assert  Impropriety  In 
order. 

Defendant  in  partition  proceeding  was  es- 
topped to  assert  impropriety  in  an  order  of 
reference,  having  petitioned  that  it  be  en- 
larged to  cover  her  claims,  and  having  submit- 
ted her  claims  and  testimony  under  such  en- 
larged order. 

3.  Judgment  ^=9527— Opinion  of  ooart  con- 
oerning  effeot  on  other  oases  Immaterial. 

It  is  the  judgment  entered  which  concludes 
the  parties  and  not  opinions  or  statements  of 
the  court  seeking  to  define  the  extent  to  which 
such  judgment  shall  prejudice  the  rights  of  the 
parties  in  other  actions. 

4.  Partition  «=38l— Defendant  held  not  entitled 
to  allowance  for  repairs. 

In  partition  proceeding,  defendant  was  not 
entitied  to  an  allowance  for  repairs  msde  upon 
the  property,  not  only  without  the  knowledge 
or  consent  of  the  plaintiff  or  her  attorney,  but 
also  in  defiance  of  her  rights  and  for  the  Sole 
convenience  of  the  defendant 

Appeal  from  Circuit  Coort,  Wayne  County, 
In  Chancery;  Theodore  J.  Rlchter,  Judge. 

Action  by  Lettle  Nott  against  Martha 
Oundick.  Decree  for  plaintitr,  and  defendant 
appeals.    Affirmed. 

Argued  before  STKERB,  C.  J.,  and  MOORS), 
FELLOWS,  WIEST,  SaX)NB,  CIiARK,  BIRD, 
and  SHARPE3,  JJ. 

Samuel  W.  Shier,  of  Detroit,  for  appellant 
Chas.  O.  Stewart    and  Wm.  C.  Gottman, 
both  of  Detroit,  for  appellee. 

CLARK,  X  Following  decree  for  partition 
In  this  cauae  affirmed  here,  212  Mich.  229, 
180  N.  W.  876,  there  was  reference  to  a 
circuit  court  commissioner  and  report  by  him 
that  the  property   was  not  susceptible  of 


division,  and  there  was  farther  reference 
to  take  testimony  as  to  the  rental  value  of 
the  property,  amount  of  attorneys'  fees  to  be 
allowed  plaintiff,  and  expsise  of  abstract 
Upon  petition  of  defendant  the  order  of 
reference  was  broadened  to  Include  taxes 
paid  and  repairs  made  by  her.  The  commis- 
sioner took  the  testimony  offered  by  the 
parties  and  made  his  report  Both  parties 
filed  exceptions  to  the  report,  which  was  con- 
firmed and  decree  entered,  the  provislcms  of 
which,  material  here,  follow.  From  the  fond 
arising  upon  sale,  after  deducting  costs, 
charges,  and  expenses  of  sale^  the  decree 
states  ttiat — 

The  commissioner  "shall  pay  to  the  attorneys 
for  the  plaintiff  $50  per  month  to  be  computed 
from  May  22,  1919,  to  the  date  of  sale  for  rent, 
$23.50  expended  for  the  abstract  and  the  sum 
of  $360  allowed  them  for  attorney  fees  over 
and  above  the  ordinary  taxed  costs.  The  bal- 
ance of  the  fund  remaining  in  his  hands  shall 
be  divided  into  two  parts  and  credited  equally 
to  the  plaintiff  and  defendant  respectively,  but 
subject  to  the  following  specific  charges,  name- 
ly: From  the  half  of  such  fund  so  credited  to 
the  plaintiff  said  commissioner  shall  deduct  the 
sum  of  $47.05  costs  allowed  in  case  No.  79,271 
at  law  in  this  court  and  the  further  sum  of 
$3&92,  being  one-half  of  the  1920  taxes,  whidi 
two  sums  shall  be  paid  by  said  commiasioner  to 
Samuel  W.  Shier,  as  attorney  for  the  defend- 
ant on  his  procuring  the  discharge  of  record 
of  a  mortgage  given  May  28,  1920,  by  Martha 
Gundick  to  Joseph  Qryger,  but  which  mortgage 
has  been  fully  satisfied  by  the  judgment  ren- 
dered on  the  appeal  In  which  it  was  given;  from 
the  other  half  of  such  fund  which  said  commis- 
sioner has  credited  to  the  said  defendant  be 
shall  deduct  the  following  items,  $22  adjudged 
the  phiintiff  in  said  case  No.  79,271,  $68.80 
costs  awarded  plaintiff  against  defendant  in  the 
Supreme  Court  on  appeal,  and  also  the  costs  in 
this  case  to  he  taxed,  which  several  sums  the 
said  commissioner  shall  pay  the  attorneys  for 
the  plaintiff. 

"It  is  further  ordered,  adjudged  and  decreed 
that  the  said  commissioner  shall  pay  the  bal- 
ance of  the  two  said  several  sums  so  credited 
to  the  plaintiff  and  defendant  respectively,  to 
each  their  accredited  remainder  or  to  their 
respective  attorneys." 

The  decree  was  entered  March  31,  1921. 
On  April  14,  1921,  jrfalntiff  by  petition  sought 
amendment  thereof,  that  the  clause  re8i>ect- 
Ing  a  sale  of  the  premises  which  read  "and 
that  on  making  such  sale  the  said  circuit 
court  commissioner  make  and  execute  to  the 
purchaser  at  such  sale  a  deed  of  conveyance 
of  the  land  and  premises  so  sold,"  be  cbanged 
to  read,  "and  that  on  making  such  sale 
the  said  circuit  court  commissioner  shall 
Immediately  after  confirmatiou  thereof  make 
and  execute  to  the  purchaser  at  such  sale 
a  deed  of  conveyance  to  the  land  and  prem- 
ises BO  sold." 

[1,2]  The  decree  was  amended,  and  final 
decree  altered  April   18,  1921.     Defendant 
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has  appealed.  Her  complaints  will  be  dis- 
cnaeed  In  Oie  following  order : 
.  Amendment  of  decree.  Defendant  was  not 
prejndloed  by  tbe  amendment  It  was  prop- 
erly allowed.  Clrcnlt  court  mle  66;  Section 
18309,  Comp.  Laws  1915.  Order  of  reference. 
Defendant  Is  estopped  to  assert  Impropriety 
In  tbc  order,  having  .petitioned  that  It  be 
enlarged  to  cover  her  claims,  and  having 
submitted  her  claims  and  testimony  under 
such  enlarged  order. 

Rents.  The  original  decree  provided  an 
accounting  for  rents  by  defendant  to  plain- 
tiff flrom  May  22,  lOlS,  to  date  of  sale.  The 
report  of  the  commissioner  fixed  the  monthly 
rental  at  ^60.  This  value,  accepted  by  the 
trial  court,  within  the  limits  fixed  by  the 
testimony,  we  are  not  budlned  to  disturb. 
But  of  the  qfuestion  of  rent  defendant  (dalms 
a  former  adjudication. 

On  January  10,  1920,  defendant  began  a 
suit  against  idalntiff  to  restrain  her  from 
obtaining  possession  of  the  property  In  ques- 
tion, and  filed  In  such  cause  a  bond  In  the 
penal  sum  of  $600  with  Greorge  Nunn  as 
surety,  conditioned  on  the  failure  of  such 
suit  to  pay  plaintiff  costs  that  might  be 
awarded  and  rent  The  suit  was  dismissed, 
and  plaintiff  here,  Lettle  Nott,  was  awarded 
costs  against  defendant  here,  Martha  Gun- 
dlck.  In  the  siun  of  $22.  On  March  1,  1920, 
plaintiff  here  commenced  suit  upon  the  bond 
In  justice's  court  before  Theodore  J.  Rlchter 
against  Martha  Oundlck  and  George  Nuun 
for  such  costs  and  for  rent,  and  had  judg- 
ment for  $322  and  costs,  wblch  cause  defend- 
ants appealed  to  circuit  court  on  May  6, 
1920.  The  original  decree  by  Judge  Hoemer 
In  the  case  at  bar  entered  April  15,  1920,  as 
to  such  rent,  said: 

"Taking  into  due  consideration  any  rental 
that  may  be  due  from  the  said  Martha  Oundiclc 
to  the  said  Ijettie  Nott  from  May  22,  1919,  to 
the  date  of  partition,  but  deducting  therefrom 
any  time  for  which  the  said  Lettie  Nott  may 
recover  in  her  action  before  Theodore  J. 
Richter." 

In  the  circuit  courts  In  said  cause  appealed 
from  justice's  court,  plaintiff  upon  directed 
verdict  on  January  15,  1921,  had  Judgement 
for  the  $22,  and  defendant  was  awarded 
costs  in  the  sum  of  $47.05,  and  in  which 
cause  ai^ears  the  following  wder: 

"In  the  above  cause,  it  duly  appearing  that 
the  verdict  ordered  might  be  considered  or 
treated  as  a  bar  to  the  recovery  of  rents  award- 
ed by  the  decree  of  Judge  Hosmer,  which  has 
since  been  affirmed  by  the  Supreme  Court 
therefore,  it  is  ordered  that  it  be  so  amended 
as  to  provide  that  such  verdict  shall  in  no  sense 
be  considered  as  bearing  on  the  rights  as  to 
rents  settled  and  established  by  such  Supreme. 
Conrt  decision." 

[3]  Defendant  seems  to  contend  that  she 
may  set  off  against  the  claim  for  rent  the 
amount  of  the  Judgment  iend»ed  by  Justice 
184  N.W.-55 


Rlchter,  and  that  the  language  at  the  dectM 
at)ove  quoted  so  directs.  Bat  the  wordu 
"action  before  Theodore  J.  Rlchter"  mean 
the  cause  Itself,  which  defendant  appealed 
to  circuit  court  We  recognize  the  rule  that 
It  Is  the  judgment  entered  upon  such  appeal 
which  concludes  the  parties,  and  that  the 
parties  are  not  bound  by  opinions  or  state- 
ments of  the  court  seeking  to  define  the 
extent  to  which  such  judgment  shall  preju- 
dice the  rights  of  the  parties  In  other  actions. 
23  Cyc.  1218.  But  we  need  not  consider  the 
order  above  quoted  entered  in  said  cause. 
The  record  in  that  cause  is  not  before  us, 
but  it  appears  that  plaintiff  had  Judgment 
for  the  ^22,  which  had  been  awarded  her  as 
costs  in  the  said  chancery  suit,  and  that  she 
bad  judgment  for  no  part  of  the  rent  If 
such  judgment  is  to  be  given  any  force  as  to 
the  rent,  it  must  be  treated  as  an  adjudica- 
tion that  plaintiff  was  entitled  to  no  rent 
But  that  may  not  be,  for  the  original  decree 
in  this  cause,  as  we  read  the  record,  amounts 
to  a  determination  to  the  contrary,  and  such 
decree  was  entered  months  before  said  Judg- 
ment in  the  cause  on  appeal.  Plaintiff's 
right  to  rent  here  Is  not  barred  by  the 
judgment  in  said  cause. 

It  la  urged  that  plaintiff  Is  given  the  whole 
rental  value  for  the  time,  $60  per  month,  when 
defendant  owns  half  the  property.  The  an- 
swer to  this  is  that  the  decree  orders  such 
rent  to  l>e  paid  to  plaintiff  from  funds  one- 
half  of  which  belongs  to  her.  Taxes.  The 
court  refused  to  allow  defendant  the  amount 
of  taxes  of  1919,  $49.14,  paid  July  21,  1919, 
and  treated  such  claim  as  concluded  by  the 
original  decree  herein.  We  think  it  was  not 
so  concluded.  The  taxes  were  paid  while 
tlie  parties  were  tenants  in  common.  Decree 
may  be  modified  to  award  defendant  one- 
half  of  the  sum  so  paid. 

[4]  Attorneys'  fees.  The  conrt  allowed 
$360.  This  is  said  to  be  excessive  as  charged 
against  defendant  But  the  decree  orders 
payment  from  a  fund  one-half  of  wbch  be- 
longs to  plaintiff.  Plaintiff  has  not  appealed. 
The  sum  to  be  paid  by  defendant  is  surely 
not  excessive.  Repairs  claimed  by  defend- 
ant.  Of  these  the  trial  court  correctly  found; 

"As  to  the  claim  by  the  defendant  for  re- 
pairs put  upon  the  dwelling  house  since  the 
date  of  such  decree,  it  appears  from  the  evi- 
dence that  all  such  repairs  were  placed  upon 
the  property,  not  only  without  the  knowledge 
or  consent  of  the  plaintiff  or  her  attorney,  but 
also  in  defiance  of  her  rights  and  for  the  B<de 
convenience  of  the  defendant,  and  they  are  dis- 
aUowed." 

Because  of  the  character  and  purpose  of 
the  repairs  claimed,  the  cases  of  Fenton  v. 
Miller,  lie  Mich.  46,  74  N.  W.  384,  72  Am. 
St  Rep.  204,  and  Llebetreu  v.  Llebetreu, 
197  Mich.  668, 164  N.  W.  430,  dted  by  defend- 
ant are  not  hppllcable.  See  Ward  v.  Ward"! 
Heirs,  40  W.  Va.  611,  21  S.  B.  746,  29  U  R,  A. 
449,  52  Am.  St  Rep.  911;  38  Cyc.  68..   The 
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<IueetlonB  raised  have  been  consddered.  The 
decree  Is  equitable,  and,  except  as  above 
modified.  It  Is  in  all  tilings  affirmed.  Plaln- 
tllC  will  recover  ooQts. 


BROADWELL  v.  WALKER.    (No.  86.) 
(Supreme  C!«urt  of  Michigan.    Not.  3,  1921.) 

1.  Logs  and  logging  (S=93(I4)— Title  to  remain- 
ing timber  after  termination  of  timber  deed 
In  landowner. 

Where  a  timber  deed  gave  a  limit  of  three 
years  to  cut  and  remove  timber,  with  additional 
time  if  conditions  required,  but  no  such  condi- 
tions were  shown  nor  an  extension  made,  the 
timber  remaining  on  the  land  at  the  end  of  the 
three  years  was  the  property  of  the  owner  of 
the  land. 

2.  Taxation  iS=>737— Plaintiff  seeking  to  recov- 
er timber  out  held  not  divested  of  title  to 
land  by  tax  sale. 

In  replcTin  by  a  landowner  for  timber  ent 
and  taken  after  the  expiration  of  the  time  lim- 
ited In  a  timber  deed,  plaintiff  held  not  barred 
from  maintaining  the  action  as  having  lost  title 
to  the  land  by  a  tax  sale  under  Comp.  Laws 
1915,  i  4067;  it  appearing  that  the  timber  was 
taken  before  the  period  of  redemption  provided 
by  Pub.  Acts  1917,  No.  820.  had  expired. 

3.  Taxation  «=9737— Tax  lien  held  no  bar  to 
recovery  ef  timber  cnt  from  piaintifF's  land. 

In  replevin  for  timber  cut  after  the  time 
limited  in  a  timber  deed  had  expired,  that  the 
state  could  have  asserted  a  lien  on  the  timber 
under  Comp.  liaws  1915,  H  ^12,  4154,  4155, 
held  no  bar  to  plaintiff's  rights. 

Error  to  Glrcult  Court,  Chippewa  County; 
Louis  H.  Fead,  Judge. 

Replevin  by  Louis  O.  Broadwell  against 
William  Walker.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Affirmed. 

Argued  before  STEBRS,  C.  J.,  and  MOORE, 
FELLOWS,  WIEST,  STONE,  CLARK,  BIRD, 
and  SHARPE,  JJ. 

Wiley  &  Green  and  McDcmald  &  Kaltz,  all 
of  Sault  Ste.  Marie,  for  appellant 

M.  M.  Larmonth,  of  Sault  Ste.  Marle^  tor 
appellee. 

CLABK,  J.  On  July  6,  1914,  Cadrean  and 
wife  conveyed  to  Rowan  and  Stegeman  all 
timber  upon  the  east  Mt  of  west  \i  of  section 
27  of  Sugar  Island,  "together  with  the  right 
to  enter  upon  said  premises  and  cut  and  re- 
move said  timber  at  any  time  within  three 
years  from  date,  but  not  thereafter.  All  tim- 
ber thereafter  remaining  or  being  thereon  to 
revert  and  become  the  property  of  the  first 
parties.  And  will  extend  time  to  cut  and  re- 
move two  years  if  conditions  require  it  To 
have  and  to  bold,  unto  the  said  parties  of  the 


second  part,  th^r  executcan,  admlnlatrators 
and  assigns,  to  warrant  and  defeod  the  sale 
of  said  timber  hereby  made  to  the  parties  ot. 
the  second  part,  and  their  execute's,  adminiS' 
trators,  and  aaeigns,  against  all  and  every 
person  or  persons  whatsoever,  provided  that 
the  said  parties  of  the  second  i>art  will  pay 
all  taxes  legally  aasesaed  to  the  said  describ- 
ed lands  durtng  the  time  In  which  the  said 
parties  ol  the  second  part  has  to  remove  the 
said  timber  off  from  said  described  lands." 

In  August,  1914,  interests  of  Rowan  and 
Stegeman  in  the  timber  were  conveyed  to 
Mrs.  Robert  (Ann)  Rowan,  '^Itb  tbe  privi- 
lege of  entrance  upon  said  lands  to  cut  and 
remove  the  timber  at  any  time  within  three 
years  from  date." 

Plaintiff  acquired  title  to  the  land  in  Sep- 
tember, 1914,  with  knowledge  ol  the  timber 
deed.  Robert  Rowan  cat  tlmlier  upon  the 
land  in  1916,  1916,  1917,  and  191B.  In  the 
summer  of  1918,  defendant  poKdmaed  some 
of  the  timber  cnt  by  Rowan,  and  in  August 
formed  a  partnership  with  him,  under  which 
they  cut  for  a  time,  and  In  November  defend- 
ant received  from  Rowan  a  bill  of  sale  of  the 
timber  upon  the  land,  under  which  he  contin- 
ued the  cutting  until  April,  1919. 

In  January,  1920,  Robert  Rowan  and  Annie 
Rowan,  by  an  instrument  recorded  as  a  deed, 
did  "seU,  assign,  transfer,  and  set  over  to  the 
said  WUliam  Walker  and  to  his  heirs  and  as- 
signs forever,  all  the  right,  title,  and  Interest, 
belonging  to  both  or  either  of  us,  in  and  to 
the  timber,  cut  or  uncut,  and  to  the  rl^t  to 
cut  or  remove  the  same;"  and  which  provid- 
ed that — 

"This  bill  of  sale  is  given  in  confirmation  and 
for  the  completion  of  a  bill  of  sale  given  and 
delivered  to  the  said  William  Walker  and  dated 
November  5,  1918." 

Having  from  tbe  plaintiff  an  option,  which. 
however,  was  not  exercised  and  which  ^Eplr- 
ed,  one  Miller  caused  the  land  to  be  platted 
and  tbe  plat  to  be  approved  by  the  bodrd  of 
supervisors  of  the  county  and  by  the  auditor 
general,  and  to  be  recorded  January  22,  1915. 
For  1915  and  subsequent  years  the  land  was 
assessed  as  platted.  The  taxes  were  not  paid. 
Plaintiff  did  not  pay  them  because  of  the  ob- 
ligation of  the  timber  deed.  Defendant  did 
not  pay  them  because  the  platting  greatly 
increased  the  amount.  In  1918  the  lands 
were  sold  and  bid  to  the  state  for  the  taxes 
of  1915.  Respecting' plaintilTB  knowledge  of 
the  cutting  in  1918  and  1919  and  of  delin- 
quent taxes,  we  quote  from  the  finding  of  the 
circnit  judge: 

"Plaintiff  was  on  the  premises  in  Angnst, 
1918,  but  states  that  he  saw  no  one  cntting 
timber  and  no  fresh  cuts.  He  was  informed  by 
John  Joseph  that  Rowan  had  cut  the  timber 
taken  off.  He  states  he  did  not  know  defend- 
ant was  cutting  or  had  cnt  ontU  Jnat  before 
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commencement  of  suit,  when  he  was  informed 
of  it  by  Judge  Colwell.  He  had  instructed 
James  J.  McDonald  to  get  Rowan  to  pay  the 
first  three  years'  taxes.  McDonald,  in  the  win- 
ter of  1919,  finding  that  defendant  was  cutting, 
aslced  him  to  pa;  the  taxes,  told  him  that  he* 
could  not  remove  timber  nnless  the  taxes  were 
paid,  but  defendant  refused  to  pay  them.  Mc- 
Donald had  no  other  authority  from  the  plain- 
tiff than  a  request  that  he  try  to  get.  the  taxes 
paid." 

In  September,  1919,  plaintiff  brought  re- 
plevin for  the  forest  products  then  In  posses- 
sion of  the  defendant  and  which  he  had  cut 
from  the  land,  the  value  upon  Inventory  be- 
ing ^,970.80.  The  cause  was  tried  wlthont  a 
Jury.  .There  was  Judgment  for  plaintiff. 
The  court  made  findings  of  fact  and  conclu- 
sions of  law,  to  which  exceptions  were  taken. 

Defendant  by  his  assignments  of  error  con- 
tends: 

1.  That  under  the  timber  deed  of  July  3, 
1914,  the  grantees  and  their  assigns  had  Ave 
years  thereafter  In  which  to  cut  and  remove 
the  timber.    Of  this  the  trial  court  said: 

'^Fhe  claim  is,  in  my  judgment,  untenable. 
The  deed  expressly  provides  for  the  reversion 
of  the  nnremoved  timber  at  the  expiration  of 
three  years.  The  eSect  of  this  clause  is  to 
divest  the  purchaser  of  title  at  the  end  of  that 
period.  Gamble  ▼.  Gates,  92  Mich.  510.  The 
provision  for  the  extension  of  time  follows  the 
reversion  clause.  It  is  not  absolute  but  pro- 
vides for  extension  If  conditions  require  it.' 
The  conditions  the  parties  had  in  mind  as  be- 
ing sufficient  to  require  extension  are  not  stat- 
ed, although  they  might  properly  have  been 
the  subject  of  evidence  to  remove  ambiguity. 
No  extension  of  time  was  granted,  and  no  con- 
ditions requiring  extension  have  been  shown, 
other  than  the  bare  fact  that  tbe  timber  was 
not  removed  within  three  years." 

[1]  But  defendant  Insists  that  GamBle  v. 
Gates,  supra,  92  Mich.  510,  52  N.  W.  941, 
supports  his  contention.  In  that  case  It 
was  agreed  that  the  steond  party  to  the 
contract  be  given  three  years  In  which  to 
cut  and  remove  the  timber,  that  if  more 
time  be  required  secmid  party  be  allowed  two 
years  more  by  paying  all  taxes  levied  or  as- 
sessed on  the  lands  during  the  additional 
time  required,  and  that  all  timber  remaining 
on  the  land  after  the  limit  of  the  five  years 
shall  revert  to  and  become  the  property  of 
first  party.  And  It  was  held  that  all  timber 
remaining  upon  the  land  at  the  expiration  of 
the  five  years,  whether  cut  or  uncut,  reverted 
to  tbe  vendor.  There  the  time  limited  In  tbe 
reversionary  clause  was  five  years,  here,  three 
years.  There  the  two  years  additional  were 
to  be  had  upon  payment  of  taxes,  which  were 
paid  at  the  time  bf  trial.  Here  the  grantor 
agreed  to  give  additional  time  "If  conditions 
require  it"  The  extension  was  not  requested 
or  claimed.  It  was  not  given.  No  conditions 
requiring  an  extension  are  shown.  The  effect 
of  the  laagnage  was  not  to  glvo  abtolutely  a 


limit  of  five  years.  It  gave  a  limit  of  three 
years,  and  there  being  no  extension  of  time, 
the  timber  remaining  upon  the  land  at  the 
end  of  such  period  became  the  property  of 
plaintiff. 

It  was  held  in  PerUna  t.  StockweU,  181 
Mass.  529  (quoting  from  syllabus): 

"A  deed  of  land  from  P.  to  S.  contained  the 
following  danse:  'Except  reserving  all  the  pine 
trees  or  pine  timber  thereon  standing  and  to 
stand  and  grow  thereon  for  the  term  of  ten 
years  from'  a  certain  day,  'and  longer  1^  pay- 
ing said  S.  ten  dollars  per  year  after  the  ex- 
piration of  the  ten  years.'  Held,  that  the  right 
of  P.  to  the  pine  trees  and  timber  was  lost  by 
his  failure  to  elect  to  have  them  stand  and 
grow,  longer,  by  any  offer  of  payment  to  S.  for 
more  than  a  year  after  the  expiration  of  the 
ten  years  named." 

— and  In  Dye  v.  Blast  Shore  Woodenware  Oo., 
169  Mich.  78  (134  N.  W.  986),  quoting  from 
syllabus: 

"Under  a  conveyance  to  defendant  «f  all  tim- 
ber on  certain  land,  to  be  removed  before  a 
date  specified,  after  which  all  timber,  whether 
cut  or  uncut,  remaining  thereon,  should  revert 
to  complainant,  logs  cut  and  skidded,  remaining 
on  the  land  at  the  date  named,  became  com- 
plainant's property." 

See,  also,  McRae  v.  StIUweU,  111  Ga.  66, 
36  S.  R.  604,  55  L.  R.  A.  513;  United  States 
Ckml  &  Oil  Co.  V.  Harrison,  71  W.  Va.  217, 
76  S.  B.  846,  47  I/.  R.  A,  (N.  S.)  870. 

[2]  2.  That  plaintur  cannot  maintain  the 
action,  having  lost  title  to  the  land  by  the 
tax  sale  of  May,  1918.  The  timber  In  ques- 
tion was  cut  and  taken  during  the  year  fol- 
lowing such  tax  sala  At  such  sale  the  land 
was  bid  to  the  state.  Defendant  claims  that 
plaintiff's  title  to  the  land  was  divested  by 
and  upon  such  sale.  Plaintiff  contends  that 
because  of  his  right  of  redemption  from  such 
sale  his  title  was  not  so  divested. 

Section  4067,  Comp.  Laws  1915,  In  part  pro- 
vides: 

"If  any  parcel  of  land  cannot  be  sold  for 
taxes,  interest  and  charges,  such  parcel  shall  be 
passed  over  for  the  time  being,  and  shall,  on 
the  succeeding  day,  or  before  the  close  of  the 
sale,  be  reoffered;  and  if,  on  such  second  offer, 
or  during  socb  sale,  the  same  cannot  be  sold 
for  the  amonnt  aforesaid,  the  county  treasurer 
shall  bid  off  the  same  in  the  name  of  the  state, 
for  the  state,  county  and  township,  in  propor- 
tion to  tbe  taxes,  interest  and  charges  due 
each.  And  in  such  case  the  taxes  assessed  on 
the  lands  so  bid  off  to  the  state,  and  the  inter- 
est and  charges  thereon,  shall  remain  a  lien 
upon  said  lands,  •  •  •  and  thereupon  the 
auditor  general  shall,  after  tbe  period  of  re- 
demption*provided  in  section  seventy-four  has 
expired,  execute  deeds  to  the  purchasers  in 
such  form  as  shall  b«  determined  by  him.  AU 
lands  bid  off  in  the  name  of  the  state  shall 
continue  liable  to  be  taxed  in  the  same  manner 
as  if  they  were  not  the  property  of  the  state, 
except  as  hereinalter  pcorided." 
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Under  section  411%  Comp.  Laws  1915,  mak- 
ing It  unlawful  to  cut  or  remove  timber  from 
land  80  bid  in  by  tbe  state,  the  auditor  gen- 
eral may  Issue  his  warrant  and  seize  sucli 
timber  If  so  cnt  or  remove  or  sufficient  there- 
of, as  may  be  necessary  to  pay  such  tax.  Act 
No.  320,  PuUlc  Acts  of  1917,  amending  the 
general  tax  law,  provides  In  part: 

"Any  person  owning  any  of  the  lands  sold  as 
aforesaid,  or  any  interest  therein,  may,  at  any 
time  before  the  first  Tuesday  in  May  In  the 
year  following  such  sale,  redeem  any  parcel 
~of  such  lands,  or  any  part  or  interest  in  such 
lands,  by  showing  to  the  satisfaction  of  the 
county  treasurer  or  auditor  general  that  he 
owns  only  that  part  or  interest  in  tbe  same 
which  he  proposes  to  redeem,  by  paying  to  the 
county  treasurer  or  auditor  general  the  amount 
of  the  sale  of  the  parcel  of  land,  or  the  por- 
tion thereof  wished  to  be  redeemed,  and  interest 
thereon  from  the  date  of  such  sale." 

Tbe  difference  between  state  tax  lands  and 
state  bids  should  be  recognized.  Section  40S2, 
Comp.  Laws  1915;  Mulrhead  v.  Sands,  111 
Mich.  487,  69  N.  W.  826;  Hlekey  v.  RuHedge, 
136  Mich.  128,  98  N.  W.  974;  GrlfBn  v.  Kenne- 
dy, 148  Mich.  583,  112  N.  W.  756;  Allen  v. 
Cowley,  128  Mich.  631,  87  N.  W.  620;  Board 
of  Supervisors  of  Alcona  County  v.  Auditor 
General,  136  Mlcb.  130,  98  N.  W.  975;  Mona- 
ghan  y.  Auditor  Cteneral,  136  Ificb.  247,  98 
N.  W.  1021. 

From  the  foregoing  it  appears  that  tbe 
plaintiff  had  until  May,  1919,  In  which  to  re- 
deem, that  his  title  was  not  divested  until 
the  time  for  such  redemption  had  expired, 
and  that  the  sale  for  taxes  of  1916  presents 
no  obstacle  to  plalntifTs  recovery  in  this 
cause. 

Defendant  relies  upon  Oustin  v.  Fltzpat- 
rick,  182  Mich.  641,  148  N.  W.  742.  That 
was  an  action  of  rq;>levin  for  forest  products 
cat  after  the  period  of  redemption  from  a 
sale  and  bid  to  tbe  state  had  expired,  and 
afto:  sale  by  tbe  slate.  It  was  held  that  the 
owner  of  the  record  title  of  the  land  so  sold 
could  not  maintain  replevin,  and  that  after 
a  valid  sale  for  taxes,  and  after  the  period 
of  redemption  had  expired,  the  state  possessed 
the  absolute  title.  This  case,  and  others  of 
like  holding,  also  cited,  are  not  in  point 

[3]  The  defendant  is  not  aided  by  section 
4112,  above  dted,  nor  by  sections  4154,  4155, 
Comp.  Laws  1915,  making  it  unlawful  to  cat 
timber  growing  upon  lands  upon  which  taxes 
remain  unpaid  from  and  after  the  10th  day 
of  January  succeeding  that  at  which  the  tax 
was  assessed,  and  making  It  the  duty  of  the 
county  treasurer  to  cause  such  tlrnb^,  if  cut 
or  removed,  or  such  thereof  as  may  be  neces- 
sary, to  be  seized  for  such  taxes.  PlalntifTs 
right  of  possession  of  the  timber  is  not  to  be 
denied  because  the  Stat*  may  assert  a  lien 
thereon  for  taxes. 

8.  That  plaintiff  is  estopped  to  assert  title 


to  the  timber  becanae  of  hli  ladus  In  per- 
mitting defendant  to  cut  timber  and  his  re- 
questing paymott  of  taxes.  This  cont«itlon 
is  disposed  ct  by  ttie  drcnlt  Judge,  whose 
finding  above  set  forth  Is  snstained  by  the 
record,  and  under  which  this  def«ise  may 
not  be  maintained.  We  find  no  error. 
Judgment  afilrmed. 


CAMPBELL  V.  MURRAY.     (No.  99.) 

(Supreme  Court  of  Michigan.    Nov.  8,  1921.) 

Eleotlons  «s>260--Reooiiat  Mlllty  when  kaliwt 
box  was  not  leolted  and  sealed  and  the  IMX 
seal  and  key  kept  as  required  by  statnta. 
Where  ballot  l>ox  was  not  locked  and  sealed 
following  the  canvass  by  the  board  of  canvass- 
ers, and  the  box  seal  and  key  were  not  kept  in 
the  manner  required  by  Comp.  Laws  1815,  i 
3708,  and  Pub.  Acts  1917,  No.  208,  c.  14,  i  5,  as 
amended  by  Pub.  Acts  1919,  No.  286,  c.  14,  { 
5,  a  recount  was  a  nullity. 

Error  to  Olrcolt  Court,  Mecosta  County; 
Joseph  Barton,  Judge. 

Quo  warranto  by  Alfred  B.  Campbell 
against  Douglas  B.  Mnrray.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Argued  before  STBBRD,  G.  J.,  and  WIBST, 
STONE,  CLARK,  BIRD,  and  SHARPB,  JJ. 

Alpbeus  A.  Worcester  and  Fred  R.  Bverett, 
both  of  Big  Rapids,  for  appellant 

Arthur  J.  BuUer,  of  Big  Rapids  (George  B. 
Nichols,  of  Ionia,  of  counsel),  for  app^ee. 

CLARK,  J.  The  parties  were  rival  candi- 
dates for  the  office  of  supervisor  at  the  elec- 
tion of  April  4, 1921.  The  ballot  had  a  single 
ticket  on  which  was  plaintiff's  name.  De- 
fendant ran  on  slips.  When  the  canvass  was 
completed  the  election  of  plaintiff  was  an- 
nounced, and  he  qualified.  He  claims  that 
at  the  election  for  the  office  243  votes  were 
cast,  and  that  the  canvassers  announced  the 
election  by  a  vote  of  121  to  105,  and  that  cer- 
tain ballots  were  not  counted.  Defendant 
claims,  and  the  minutes  of  the  election  show, 
that  239  votes  were  cast  plaintiff  receiving 
116,  defendant  105,  and  that  18  ballots  were 
not  counted. 

After  tbe  canvass  the  ballots  and  tally 
sheet  were  placed  In  a  box  which  was  left  in 
the  township  hall  the  night  of  the  election. 
The  box  was  not  locked.  There  was  a  lock  on 
it  but  the  clasp  connecting  tbe  lid  with  the 
box  proper  was  broken.  The  box  was  placed 
in  a  sack,  and  the  sack  sealed.  The  key  was 
taken  and  kept  by  an  inspector,  not  the  chair- 
man of  the  hoard.  The  seal  was  kept  by  the 
clerk. 

Defendant  petitioned  for  a  recount,  which 
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was  had  on  April  Tth. 
the  board  written  objections  to  the  recount 
on  the  gronnd  of  the  failure  to  obserre  the 
requireniMits  ot  the  statnte  resijectlng  the 
locking  and  keeping  of  the  ballot  box  and 
the  keeping  of  the  seal  following  the  canvass. 
The  board  recounted  the  ballots  found  in  the 
box,  and  found  that  plaintiff  recelyed  117 
T6tes  and  the  defendant  117.  The  board  then 
determined  by  lot  the  election  of  defend- 
ant, who  qnalifled  and  took  the  offlca  Plaln- 
tlfl  brought  quo  warranto.  At  the  conclnslon 
of  the  proof,  both  sides  requested  a  directed 
verdict.  A  verdict  was  directed  for  plaintiff, 
and  Judgment  entered. 

Defendant  here  Insists  that  a  verdict  in 
his  favor  should  have  been  directed.  Section 
6,  c  14,  of  Act  Ko.  266,  Public  Acts  1919 
(amending  section  6,  c.  14,  Act  Na  203,  Pub- 
lic Acts  1917;  section  8708,  Comp.  Laws  of 
191S)  provides: 

"After  the  ballots  of  each  kind  are  counted 
they  shall,  together  with  one  tally  sheet,  be 
placed  in  the  ballot  box  which  shall  be  securely 
sealed,  as  provided  in  section  twenty  ot  chap- 
ter ten,  in  such  manner  that  it  cannot  be  open- 
ed without  breaking  such  seal.  The  ballot  box 
shall  then  be  delivered  to  the  township  or  city 
clerk,  but  the  keys  of  said  ballot  box  shall  t>e 
held  by  the  chairman  of  the  board  and  the  elec- 
tion seal  by  one  of  the  other  inspectors  of  elec- 
tion." 

The  sealing  provided  by  said  section  20  of 
dtapter  10: 

"The  ballot  box  shall  then  be  opened  and  th« 
poll  list  placed  therein,  the  box  locked,  and,  at 
least  five  minutes  before  the  removal  of  the 
same,  a  piece  ot  leather  or  canvas  so  placed 
as  to  extend  from  the  opening  in  the  lid  of  said 
ballot  box  to  the  keyhole  and  to  completely 
cover  both  such  holes,  shall  be  placed  thereon, 
and  the  same  securely  fastened  thereon  with 
sealing  wax  stamped  with  the  official  election 
seal  of  such  township,  ward  or  precinct,  such 
piece  of  leather  or  canvas  and  the  sealing  wax 
to  be  so  arranged  as  to  render  it  impossible  to 
open  either  of  said  boles  without  breaking  said 
seal;  or  a  covering  for  the  opening  of  the 
said  ballot  box  may  be  used  of  any  other  ma- 
terial so  placed  over  said  opening  that  it  can- 
not be  removed  without  opening  the  ballot  box 
or  breaking  the  seal  fastening  such  covering, 
and  provided  also  that  a  sealing  device  of  either 
metal  or  wax  be  used  and  so  arranged  that  the 
official  seal  of  the  township,  ward  or  precinct 
can  be  stamped  thereon  and  se  arranged  that 
the  key  cannot  be  inserted  in  the  lock  without 
breaking  such  seal." 


Because  of  the  failure  to  lock  and  seal  the 
ballot  box  following  the  canvass  by  the  board 
of  canvassers,  and  the  failure  to  have  the 
box,  seal,  and  key  kept  as  required  by  statute, 
the  recount  was  a  nullity.  The  statute  is 
mandatory  as  applied  to  a  recoimt  board. 
It  wa6  said  In  Keith  v.  Wendt,  144  Mich.  49, 
107  N.  W.  443,  that  a  recount  of  the  votes 
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Plaintiff  filed  with ,  can  be  had  under  the  statute  only  in  cases 
where  the  recount  board  can  find  f  rwn  an  in- 
spection of  the  ballot  box  that  the  statutory 
requirements  for  the  preservation  of  the  bal- 
lots as  cast  have  been  observed.  See  Bltze 
V.  Board  of  Canvassers  of  Iron  County,  172 
Mich.  423,  137  N.  W.  964 ;  May  v.  Board  of 
Canvassers  of  Wftyne  County,  94  Mich.  605, 
54  N.  W.  377;  Andrews  v.  Judge  of  Probate 
of  Otsego  County,  74  Mich.  278,  41.  N.  W,  923; 
and  Hartley  v.  Board  of  Canvassers  of  Bay 
County,  205  Mich.  523,  171  N.  W.  496,  and 
cases  there  dted. 

But  defendant,  conceding  the  above  to  be 
the  rule,  and  that  it  was  correctly  applied 
in  the  mandamus  cases  above  dted  respecting 
a  recount  by  canvassers,  boards,  or  commit- 
tees, contends  here  that  In  quo  warranto  the 
statute,  is  directory,  that  it  Is  a  question  of 
fact  whether  the  ballots  not  cared  for  as  the 
law  directs  are  in  fitct  the  ones  cast  at  the 
election,  that  the 'court  may  go  behind  the 
canvass  to  find  the  number  of  votes  cast  for 
a  candidate,  that  upon  quo  warranto  an  op- 
portunity Is  afforded  for  a  Judicial  determina- 
tion of  the  facts,  that  the  statute  In  question 
provided  no  machinery  for  a  trial  of  disputed 
questions  of  fact,  and  that  to  hold  otherwise 
would  pat  it  in  the  power  of  ignorant,  cor- 
rupt, or  careless  officers  of  Section  to  frus- 
trate any  investigation  Into  an  election,  citing 
People  V.  Van  Oleve,  1  Mich.  363,  53  Am.  Dec. 
69;  People  v.  Tlsdale,  1  Doug.  59;  People 
V.  HlgglDS,  3  Mich.  233,  61  Am.  Dec.  491; 
Keith  V.  Wendt,  144  Mich.  49,  107  N.  W.  443; 
People  y.  Sackett,  14  Mich.  320;  Baldwin  v. 
Alger  County  Supervisors,  189  Mich.  372.  155 
N.  VT.  367.  Defendant's  contention  seems  to 
be  further  sustained  by  a  case  and  a  note  in 
which  the  authorities  are  fully  reviewed 
found  in  Newhouse  v.  Alexander,  27  OkL  46, 
110  Pac.  1121,  30  L.  R.  A.  (N.  S.)  602,  Ann. 
Cas.  1912B,  674.  But  the  case  at  bar  seems 
to  have  been  tried  upon  the  theory  that  the 
recount  was  valid.  The  ballots  and  box  were 
not  in  evidence. 

But  it  is  now  claimed  that,  wholly  apart 
from  the  recount,  the  evidence  as  to  the  elec- 
tion itself  shows  that  defendant  received  the 
greater  number  of  votes.  Without  consider- 
ing the  question  of  whether  the  court  on  quo 
warranto  may  canvass  the  votes  and  deter- 
mine an  election  in  the  unexplained  absence 
of  the  ballots,  upon  the  memory  of  witnesses 
of  what  the  ballots  were,  we  think  the  testi- 
mony of  the  witnesses  as  to  the  ballots  does 
not  establish  the  claim.  The  record  seems  to 
Indicate  that  13  ballots  were  thrown  out  by 
the  canvassers  at  election,  which,  under  the 
holding  In  Sawyer  v.  Hart,  194  Mich.  399,  160 
N.  W.  672,  should  have  been  counted  for  the 
defendant,  but  the  exact  state  and  legal  effect 
of  the  other  ballota  were  not  before  the 
court. 

Judgment  afllimed. 
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GROESBECK,  GovMnor,  v.  FULLER,  Auditor 
General. 

GORMAN,  State  Treasurer,  v.  SAME. 

(No.  421.) 

(Sapreme  Court  of  Michigan.    Not.  8,  1921.) 

Ofllcers  €=3M — Extra  compensation  for  state 
offloerst  performing  duties  outside  the  range 
and  scope  of  their  offices,  not  prohibited  liy 
Constitution. 

Tbe  duties  imposed  on  the  State  Administra- 
tive Board,  composed  of  certain  state  officers, 
by  Public  Acts  1921,  Act  No.  2,  creating  duties 
outside  the  constitutional  duties  imposed  on 
the  officers  named,  and  not  falling  within  the 
range  and  scope  of  tbe  office  being  official,  and 
the  incumbent  compelled  to  perform,  ma;  be 
compensated  for  witiiout  violating  Const,  art.  6, 
8  21. 

Petlttons  for  mandamus  by  Alex  J.  Groes- 
beck.  Governor,  and  by  Frank  E.  Gorman, 
Stattt  Treasurer,  respectively,  against  Ora- 
mel  B.  FuUer,  Auditor  OeneraL  Findings 
for  petitioners,  but  writ  not  to  issue. 

Argued  before  STEEItE,  O.  J.,  and  MOORE, 
WIBST,  FBLXOWS,  STONE,  CL.ARB:,  BIRD, 
and  SHARPB,  JJ. 

Merlin  Wiley,  Atty.  Gen.,  and  Clare  Re- 
tan,  Asst  Atty.  Gen.,  for  plaintifts.    *?. 

George  L.  Hauser,  of  Lansing,  for  defend- 
ant 

SHABFE,  J.  A  State  AdmlnistraUve 
Board  is  created  by  Act  No.  2,  Public  Acts 
1921,  of  which  the  Governor,  plaintiff  herein, 
is  made  chairman.  The  other  members  of  fbe 
t>oard  are  Charles  J.  De  Land,  Secretary  of 
State,  Frank  E.  Gorman,  State  Ti'^asurer, 
Oramel  B.  Fuller,  Auditor  General,  MerUn 
Wiley,  Attorney  General,  Frank  S.  Rogers, 
State  Highway  Commissioner,  and  Thomas 
E.  Johnson,  Superintendent  of  -Public  Instruc- 
ti<m.  The  allegations  in  the  petition  are  all 
admitted  In  the  answer.  Those  material  to 
the  issue  here  presented  are  set  forth: 

'TV.  That  among  the  duties  imposed  upon 
said  board  are  the  exercise  of  general  super- 
visory control  over  the  functions  and  activities 
of  all  administrative  departments,  boards,  com- 
missions and  officers  of  the  state  and  aU  the 
state  institutions.  In  addition  thereto  said 
board  performs  all  the  duties  heretofore  vested 
by  law  in  the  State  Budget  Uommission,  the 
State  Purchasing  Agent,  and  the  Advisory 
Board  in  the  Matter  of  State  Purchasing.  Said 
board  also  exercises  control  over  the  system  of 
state  accounting  and  the  manner  of  handling 
«och  work.  The  aforesaid  confers  upon  said 
board  direct  and  complete  supervision  over  the 
State  Budget,  all  state  purchasing,  state  ac- 
counting, the  state  accident  fund,  Department 
of  Agriculture,  expenditure  of  state  appropria- 
tions, state  building  activities,  all  matters  of 
state   finance,   including   bond   issues   and   ex- 


penditure of  the  emergency  fund,  and  the  regu- 
lation of  the  sale  of  steamship  tickets  and  for- 
eign exchange.  It  also  confers  upon  said  board 
supervision  and  primary  control  over  the  De- 
partment of  Public  Safety,  Department  of  Con- 
servation, State  Highway  Department,  De- 
partment of  Labor  and  Industry,  and  the  State 
Welfare   Department. 

"V.  That  said  board  was  duly  organised  npon 
the  taking  effect  of  said  Act  No.  2  of  the  Public 
Acts  of  1921,  and  since  its  organization  said 
board  has  held  two  regular  weekly  meetings  and 
a  special  meeting  almost  every  day  since  its 
organization,  and  has  performed  all  the  duties 
imposed  upon  it  by  the  provisions  of  said  act; 
that  in  addition  to  attending  the  regular  meet- 
ings of  said  board  its  members  have  from 
time  to  time  served  upon  various  committees 
appointed  by  your  petitioner,  the  appointment 
of  which  has  been  made  necessary  owing  to 
the  duties  which  have  been  imposed  npon  said 
board. 

"VI.  By  the  provisions  of  Act  389  of  the  Pub- 
lic Acts  of  1921,  the  State  Treasurer,  the  Sec- 
retary of  State,  and  the  Auditor  General  for 
all  duties  prescribed  for  and  imposed  npon 
them  as  members  of  the  State  Administrative 
Board  were  given  compensation  at  the  rate 
of  $2,500  per  year  in  addition  to  their  salaries 
as  heads  of  their  respective  departments.  Said 
act  providing  for  the  payment  of  this  compen- 
sation became  effective  on  the  18th  day  of 
August,   A.   D.   1921." 

At  a  session  of  the  board  held  on  July  15, 
1921,  the  names  of  the  officers  designated  In 
paragraph  VI  were  ordered  placed  on  the 
pay  roll  of  the  board  at  the  rate  of  compen- 
sation fixed  in  said  Act  No.  389,  and  such  roD 
duly  certified  to  the  defendant  Andlt(»  Gen- 
eral, who  refused  to  draw  his  warrant  on 
tbe  State  Treasurer  in  order  that  payment 
thereof  might  be  secured.  Mandamus  Is  now 
sought  by  the  Governor  as  chairman  of  the 
State  Administrative  Board  and  by  the  State 
Treasurer  to  compel  him  to  do  so. 

The  defendant  Justifies  his  refusal  oa  the 
ground  that  said  Act  No.  889  is  in*  conflict 
with  the  following  provisions  of  oar  state 
Constitution: 

Article  6,  {  1:  "There  shall  be  elected  at 
each  general  biennial  election  a  Governor,  a 
Lieutenant  Governor,  a  Secretary  of  State, 
a  State  Treasurer,  a  Commissioner  of  the  State 
Land  Office,  an  Auditor  General  and  an  Attor- 
ney General,  for  the  term  of  two  years.  They 
shall  keep  their  offices  at  the  seat  of  govern- 
ment, superintend  them  in  person  and  perform 
such  duties  as  may  be  prescribed  by  law. 
•    •    • " 

Article  6,  8  21:  "The  Governor  and  Attorney 
General  shall  each  receive  an  annual  salary  of 
five  thousand  dollars.  The  Secretary  of  State, 
State  Treasurer,  Commissioner  of  the  State 
Land  Office  and  Auditor  General  shall  each  re- 
ceive an  annual  salary  of  twenty-five  hundred 
dollars.  They  shall  receive  no  fees  or  perqui- 
sites whatever  for  the  performance  of  any  du- 
ties connected  with  the  offices.  It  shall  not  be 
competent  for  the  Legislature  to  increase  the 
salaries  herein  provided." 
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The  queatioa  presented  Is  whether  the  Leg- 
islature may  provide  that  compensation  shall 
be  paid  these  three  constitutional  officers  for 
the  performance  of  the  duties  Imposed  on 
them  by  the  act  creating  the  State  Adminls- 
tratlTe  Board.  The  applicable  provisions  of 
the  Constitution  have  been  quoted.  Sectlcm  1 
of  article  6  provides  for  the  election  biennial- 
ly of  certain  state  oflScers,  that  they  "shall 
keep  their  offices  at  the  seat  of  government, 
sui>erlntend  them  In  person  and  perform  such 
duties  as  may  be  prescribed  by  law."  Cer- 
^In  specific  duties  are  imposed  on  the  Secre- 
tary of  State,  State  Treasurer,  and  (Commis- 
sioner of  the  Land  Office  by  section  20.  They 
Shall  constitute  a  board  of  state  auditors,  a 
board  of  state  canvassers,  act  as  a  state 
board  of  escheats  and  a  board  of  fund  com- 
missioners. Section  21  fixes  the  salary  of  all 
such  state  officers  and  provides  that  "It  shall 
not  be  competent  for  the  Legislature  to  in- 
crease the  salaries  herein  provided." 

The  duties  of  a  public  officer  are  seldom  de- 
fined with  precision  In  the  provision  of  the 
Constitution  or  act  of  the  Legislature  creat- 
ing such  office.  The  Constitution  Imposed  on 
two  of  these  officers  the  duty  to  serve  on  the 
boards  as  provided  In  section  20,  and  on  the 
three  of  Onern  such  duties  as  may  be  pre- 
scribed by  law;  that  Is,  such  as  the  Legisla- 
ture may  lawfully  impose.  While  the  title 
to  the  office  and  the  place  It  occupies  In  onr 
political  system  may  be  and  usually  are  in- 
dicative of  Che  duties  to  be  performed,  we 
have  no  doubt  that  other  duties  within  Its 
scope  which,  although  collateral  and  Inciden- 
tal, naturally  and  properly  serve  to  aid  and 
further  the  accomplishment  of  the  purpose 
for  which  the  office  was  created,  may  be  pre- 
scribed as  a  part  of  the  service  to  be  ren- 
dered by  the  official.  These  offices  were  cre- 
ated to  secure  to  the  state  certain  officials 
who,  as  the  heads  of  departments,  should  su- 
perintend Its  affairs.  This  duty  devolves  on 
them  as  to  all  matters  pertaining  to  their 
several  offices  or  administrative  departments. 
The  fact  that  several  were  created  and  ad- 
ministrative departments  thus  provided  for 
leads  to  the  conclusion  that  the  duties  of  such 
officials  were  regarded  as  separate  and  dis- 
tinct from  each  other  and  that  it  was  expect- 
ed that  the  Legislature,  by  a  wise  exercise  of 
discretion,  would  apportion  the  administra- 
tive affairs  of  the  state  avaang  them,  having 
In  mind  the  office  or  administrative  depart- 
ment on  which  the  performance  of  a  prescrib- 
ed duty  would,  under  the  title  of  the  office, 
naturally  fall  or  that  office  to  which  the  par- 
ticular duty  pertained  or  was  incident.  In 
the  exercise  of  Its  discretion  in  this  respect, 
the  L^islature  could  not  have  imposed  on 
the  Secretary  of  State  the  doty  of  receiving 
or  disbursing  the  moneys  of  the  state,  as  this 
duty  pertains  to  or  is  incident  to  the  office  of 
State  Treasurer,  nor  could  the  duty  of  look- 
ing after  the  public  lands  have  been  assigned 


to  the  Attorney  General  or  Auditor  QeneraL 
This  reasoning  leads  to  the  further  conclu- 
sion that,  as  new  duties  of  an  administrative 
character  arise  and  are  provided  for  by  law, 
the  Legislature  must  determine  to  what  office 
or  administrative  department  they  naturally 
or  appropriately  belong. 

With  its  expressed  Judgment  as  Indicated  in 
the  legislative  act,  the  courts  will  not  Interfere 
except  in  cases  where  it  clearly  appears  that 
duties  are  Imposed  on  an  official  of  a  character 
and  nature  wholly  foreign  to  his  office.  It 
could  scarcely  be  claimed  that  the  duties  of 
the  Secretary  of  State  might  be  enlarged  by 
making  him  warden  of  a  prison  or  that  the 
State  Treasurer  might  be  made  a  superin- 
tendent of  a  normal  school.  This  leads  us  fur- 
ther to  conclude  that  the  framers  of  the  Con- 
stitution, when  they  created  these  offices  and 
fixed  their  salaries,  had  distinctly  in  mind,  not 
the  particular,  but  the  general,  duties  which 
might  be  imposed  on  each  of  these  officials. 
The  authority  of  the  Legislature  to  prescribe 
duties  is  and  must  be  subject  to  limitation. 
The  official  cannot  be  required  to  perform  all 
manner  of  public  service  at  the  will  of  the 
Legislature.  Many  boards  and  commissions 
have  been  provided  for  by  law  for  the  pur- 
pose of  carrying  on  the  general  functions  of 
the  state  government  To  that  end  a  Public 
Utilities  Commission  has  been  provided  for 
and  the  duties  of  Its  members  defined. 
When  we  ccmslder  these  duties,  could  it  be 
claimed  that  they  might  have  been  imposed 
on  the  Secretary  of  State,  State  Treasurer, 
and  Auditor  General,  by  designating  them 
officially  as  such  a  commission? 

With  these  considerations  in  mind,  let  us 
examine  the  duties  Imposed  on  these  officials 
by  the  act  in  question.  They  are  not  to  act 
individually.  They  are  required  to  serve 
with  the  others  named  therein  as  members 
of  a  board  designated  "(he  State  J^dmlnlstra- 
tive  Board."  This  board  has  "general  su- 
pervisory control  over  the  functions  and  ac- 
tivities of  all  administrative  departments, 
boards,  commissioners,  and  officers  of  the 
state,  and  of  all  state  institutions."  It  may 
"Intervene  in  any  matter  touching  such  func- 
tions and  activities  and  may  by  resolution 
or  order,  advise  or  direct  the  department, 
board,  commission,  office  or  institution  con- 
cerned as  to  the  manner  In  which  the  func- 
tion or  other  activity  shall  be  performed,  and 
may  order  an  interchange  or  transfer  of  em- 
ployees between  departments,  boards,  com- 
missions and  state  Institutions  when  neces- 
sary." It  is  made  "the  duty  of  each  and 
every  official  and  employee  connected  with 
any  administrative  department,  office  or  in- 
stitution of  the  state  to  follow  the  direction 
or  order  so  given;  and  to  perform  such  serv- 
ices in  the  carrying  out  of  the  purposes  and 
intoit  of  this  act  as  may  be  required  by  the 
board."  It  is  further  provided  that  "failure 
so  to  do  shall  be  deemed  to  constitute  mal- 
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feasance  in  office  and  shall  be  sufficient  cause 
for  removaL"    Sec  3. 

Tbe  enumeration  of  these  duties  makes  It 
apparent  that  they  may  not  be  imposed  on 
these  constitutional  officers  as  such.  They 
are  clearly  without  the  scope  of  their  respec- 
tive offices,  wholly  foreign  to  the  purpose  for 
which  tbe  office  was  created.  By  no  stretch 
of  the  imagination  can  they  be  said  to  have 
been  within  the  minds  of  the  framers  of  the 
Constitution  at  the  time  of  its  adoption. 

The  purpose  of  this  act  is  apparent  The 
legislative  d^artment,  with  a  view  to  great- 
er efficiency  and  economy  In  the  conduct  of 
the  affairs  of  the  state,  created  this  board, 
and  authorized  it  to  exercise  the  supervisory 
control  provided  for.  The  necessity  for  fre- 
quent meetings  was  foreseen.  Any  of  the  cit- 
izens of  the  state  might  have  been  designated 
as  its  members.  Their  appointment  by  the 
Governor  might  have  been  provided  for.  But, 
influenced  by  considerations  which  appealed 
to  the  members,  and  with  which  we  have  no 
concern,  the  heads  of  several  of  the  adminis- 
trative departments  were  designated  to  con- 
stitute the  board.  No  individual  duty  was 
assif^ned  to  the  members,  nor  can  each  one 
under  tbe  .act  have  any  individual  service  to 
perform.  Their  official  titles  were  used  mere- 
ly for  the  purpose  of  designating  the  individ- 
uals who  should  compose  the  board.  See 
City  of  Detroit  v.  Redfleld,  19  Mich.  376. 

As  has  been  said,  the  duty  Imposed  must 
belong  to  tbe  office;  it  must  fall  within  the 
ordinary  range  or  scope  of  the  worlc  of  such 
office.  The  duties  provided  for  in  the  act 
clearly  do  not  do  so.  If  the  State  Treasurer 
as  such  may  be  required  to  act  as  a  member 
of  a  board  exercising  supervision  over  the 
state  highway  department,  may  he  not  be  re- 
quired by  law  to  i>erform  all  of  the  duties 
of  State  Highway  Commissioner,  or  the  Audi- 
tor General  be  required  to  act  as  a  Commis- 
sioner of  Agriculture?  The  duty  prescribed 
must  be  an  official  one,  else  the  incumbent 
cannot  be  compelled  to  perform  it,  and  if 
rendered  by  him  it  may  be  com];)ensated  for 
without  a  violation  of  the  provisions  of  sec- 
tion 21  of  article  6  of  the  Constitution. 

The  conclusion  reached  is,  we  believe,  sus- 
tained by  the  great  weight  of  authority.  Our 
own  case  of  Warner  v.  Auditor  General,  129 
Mich.  648,  89  N.  W.  591,  Is  reUed  on  by  de- 
fendant. The  opinion  In  that  case  writt«i 
by  Mr.  Justice  Moore,  is  an  able  and  exhaus- 
tive discussion  of  the  question  there  present- 
ed. It  is  in  no  way  controlling  of  the  issue 
before  us.  The  proceeding  was  mandamus 
to  compel  ijayment  to  the  Secretary  of  State, 
State  Treasurer,  and  Commissioner  of  the 
Land  Office  of  tbe  compensation  provided  for 
by  Act  No.  171  of  the  Public  Acts  of  1901 
for  services  rendered  by  such  officials  while 
acting  as  members  of  the  Board  of  State 
Auditors.  As  the  Constitution  created  this 
boaid  and  designated  these  officials  to  act  as 


sndh,  it  was  hdd  that  additional  compensa- 
tion could  not  be  provided  for  them  for  such 
service.  The  distinction  is  pointed  out  be- 
tween duties  imposed  by  the  Constitution  and 
those  prescribed  by  the  statute.  The  limita- 
tion upon  the  power  of  the  Legislature  In 
prescribing  the  duties  of  officials  was  recog- 
nized. In  discussing  Boulo  v.  Board  of  Audi- 
tors, 74  Mich.  129,  41  N.  W.  879,  It  was  said 
that  the  duties  there  sought  to  be  Imposed 
were  "outside  of  and  different  from  his  duties 
as  an  officer,  which  be  might  refuse  to  do,  U 
he  so  desired." 

Tbe  following  Michigan  cases  wlU  be  found 
Instructive: 

In  City  of  Detroit  v.  Bedfleld,  supra,  tbe 
plaintiff,  as  comptroller  of  the  city,  was  au- 
thorized and  directed  by  a  resolution  of  the 
common  council  to  perform  certain  duties 
relative  to  the  Issue  and  sale  of  so-called 
"soldiers'  bounty  bonds."  It  appeared  that 
he  received  an  annual  salary  as  such  comp- 
troller, and  it  was  insisted  that  he  was  not 
entitled  to  extra  compensation  for  the  duties 
Imposed  on  him  under  the  resolution.  The 
first  question  considered  was  whether  the 
services  performed  came  within  his  official 
duties  as  comptroller;  in  other  words,  wheth- 
er, by  officially  designating  him  as  a  person 
to  perform  the  duty,  such  duty  thereby  at- 
tached to  bis  office  and  became  a  part  there- 
of.   The  court  said: 

"The  reaolation  appointing  him  expressly 
designated  him  as  'the  agent  of  tbe  dty'  for 
this  purpose,  and  the  use  of  the  word  'comp- 
troller' in  such  a  connection  would  naturally 
be  taken  as  a  mere  designation  of  the  person 
intended — a  mere  substitute  for  the  name  of  the 
individual.  Bat  the  duties  required  by  the  act 
to  be  performed  by  this  'agent  of  the  city'  were 
wholly  foreign  to  his  duties  a*  comptroller,  as 
defined  by  the  charter." 

It  was  pointed  out  that  while  the  charter, 
after  enumerating  the  duties  of  the  comptrol- 
ler, requires  him  to  "also  perform  sudi  other 
duties  as  are  prescribed  by  this  act,  or  may 
be  prescribed  by  the  cmnmon  council,  subject 
to  the  provisions  of  this  act,"  the  common 
council  "could  not  prescribe  any  duties  to  the 
comptroller  which  do  not  come  within  the 
scope  and  are  in  no  way  subject  to  tbe  provi- 
sions of  the  charter,  and  which  are  of  an  en- 
tirely different  nature  from  those  required  by 
the  diarter."    It  is  further  said: 

"It  is  unreasonable  to  suppose  tbe  Legisla- 
ture intended  that  such  services  and  to  such  an 
amount  should  be  performed  without  compensa- 
tion." 

In  McBride  ▼.  Grand  Rapids,  4T  Mich.  286, 
10  N.  W.  353,  it  was  held  that^  a  police  Justice, 
appointed  by  the  council  to  assist  in  drafting 
ordinances  for  the  city,  was  entitled  to  re- 
cover compensation  therefor,  such  service  be- 
ing acts  outside  of  his  official  duty.    See^  al- 
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so,  the  cases  dted  and  gnoted  from  in  War- 
ner T.  Auditor  General,  supra. 

The  auth.orltle8  are  reviewed  and  discussed 
at  considerable  len^rth  in  a  note  to  Moore  t. 
Nation,  80  Kan.  672,  103  Pac.  107,  23  L.  B.  A 
(N.  S.)  1U5,  pubUBhed  in  18  Ann.  Ca&  897. 
We  refer  to  but  a  few  of  them. 

In  Love,  Attorney  General,  v.  Baebr,  Treas- 
urer, 47  Cal.  364,  a  quite  similar  question  was 
presented.  A  statute  of  tbat  state  required 
the  Attorney  General  to  serve  as  a  member 
of  the  State  Board  of  Examiners,  with  duties 
somewhat  similar  to  our  Board  of  State  Au- 
ditors, and  provided  for  compensation  for  such 
service.  The  Constitution  of  that  state  pro- 
vided that  certain  executive  oflScers,  of  whi<^ 
the  Attorney  General  was  one,  "shall  each  at 
stated  times  during  their  continuance  In  of- 
fice receive  for  their  services  a  compensation, 
which  shall  not  be  increased  or  diminished 
during  the  term  for  which  they  shall  be 
elected;  but  neither  of  thes6  officers  shall  re- 
ceive for  his  own  use  any  fees  for  the  per- 
formance of  his  official  duties."  The  statute 
provided  that  certain  officers,  among  them 
the  Attorney  General,  shall  not  "receive  any 
other  compensation  whatever,  for  any  duties 
that  are  now,  or  may  hereafter  be,  required 
of  them  by  law,  than  such  as  is  fixed  by  this 
act.  Ko  new  office,  which  is  now,  or  may 
hereafter  be,  created,  the  duties  of  which,  in 
whole  or  In  part,  shall  be  required  to  be  pet- 
formed  by  any  tmch  officer,  shall  entitle  them 
to  receive  any  extra  compensation  therefor." 
In  discuHsing  the  power  of  the  Legislature  to 
impose  this  additional  duty  on  the  Attorney 
General,  the  court  said: 

"It  is  admitted  that  the  Constitution  con- 
tains no  express  limitation  on  the  power  of  the 
Leerislature  in  this  particiilar.  But  we  think  a 
limitation  is  necessarily  impUed  from  the  defini- 
tion of  the  office.  From  the  earliest  period  of 
our  history  as  a  nation,  almost  every  state  in 
the  Union  had  a  Secretary  of  State,  Controller, 
Treasurer,  and  Attorney  General,  and  the  gen- 
eral nature  of  the  duties  pertaining  to  each 
were  perfectly  well  known  to  the  framers  of 
our  Constitution.  It  is  dear  beyond  contro- 
versy that  in  establishing  similar  offices  here 
the  framers  of  that  instrument  had  reference 
to  the  same  general  class  of  duties  which  it  was 
well  known  pertained  to  such  offices  elsewhere. 
The  Constitution  provides  for  the  election  of 
a  Superintendent  of  Public  Instruction,  whose 
duties  are  not  defined,  and  might  have  provided 
for  the  election  of  a  State  Geologist.  Can  it 
b«  claimed,  with  any  show  of  reason,  that  the 
Legislature  could  compel  either  of  them  to  be- 
come ex  officio  Warden  of  the  State  Prison  or 
Superintendent  of  the  State  Lunatic  Asylum? 
It  is  not  usual  in  state  Constitutions  to  de- 
fine the  particular  duties  of  subordinate  officers; 
that  being  the  peculiar  province  of  the  Legis- 
lature, which,  It  it  is  to  be  presumed,  will  pre- 
scribe only  such  duties  as  in  their  nature  have 
heretofore  appertained  to  rimUar  offices  else- 
where. In  the  performance  of  'Uti^  duty,  the 
Legislature  may  rightfolly  exercise  a  wide 
discretion.    It  may  assign  to  each  of  these  of- 


ficers any  duties  which,  by  the  most  liberal 
interpretation,  can  be  held  to  come  within  the 
general  scope  of  that  class  of  duties  which  have 
usually  appertained  to  such  offices,  as  they  were 
understood  by  the  framers  of  the  Constitution. 
In  cases  of  doubt,  it  would  be  the  duty  of  the 
Oonrts,  in  deference  to  the  legislative  authority, 
to  solve  the  doubt  in  favor  of  the  power  as  ex- 
ercised; and  they  ought  to  interfere  only  in  a 
clear  case,  when  the  Legislature  has  manifestly 
transcended  its  authority  by  imposing  upon  one 
of  these  officers  duties  which,  in  their  nature, 
are  wholly  foreign  to  his  office." 

Additional  quotations  from  this  decision 
will  be  found  in  Warner  v.  Auditor  General, 
supra.  The  condualcHi  was  reached  that  the 
L^slature  had  no  power  to  Impose  the  du- 
ties of  a  member  of  the  board  on  the  Attor- 
ney General  as  an  Incident  to  his  office. 

In  Thomas  v.  O'Brien  (June  17,  1910),  138 
Ky.  770,  129  S.  W.  103,  the  question  wasypre- 
sented  as  to  whether  certain  magistrates,  who 
by  virtue  of  their  office  became  members  of  the 
fiscal  court  of  the  county  could  be  required  to 
serve  as  a  building  committee,  a  turnpike 
committee,  eta,  without  extra  compensation 
for  so  serving.  The  statute  of  the  state  pro- 
viding for  compensation  bf  officials  of  the 
court  prohibited  the  dianging  thereof  during 
the  official  term.  The  question  presented 
was  whether  the  magistrates  were  acting  of- 
ficially as  members  of  the  court  whUe  serv- 
ing on  such  committees.    The  court  said: 

"The  magistrates  in  acting  upon  the  commit- 
tees do  not  act  as  magistrates,  nor  could  they 
claim  the  privilege  of  so  acting  by  virtue  of 
their  office.  Nor  could  they  be  required  to  so 
act  because  of  their  membership  in  the  court. 
*  *  *.  If  any  one  else  had  been  appointed  a 
committee  to  do  the  identical  work  done  by  ap- 
pellant, it  is  not  questioned  that  it  would  have 
been  within  the  legal  power  of  the  fiscal  court 
to  have  paid  him  for  it  out  of  the  public  reve- 
nues." 

In  State  ex  rel.  Seattle  r.  CanKxi,  6  Wash. 
2G0,  83  Pac  428,  a  statute  Imposed  an  county 
treasurers  the  duty  of  assessing  and  collect- 
ing dty  taxes  and  provided  compensation 
therefor.  In  refusing  to  enjoin  the  payment 
thereof,  the  court  said: 

"Appellant  further  contends  that  said  act  is 
in  violation  of  section  8,  art.  11  of  the  Consti- 
tution, which  provides  that  'the  salary  of  any 
county,  city,  town  or  municipal  officer  shall  not 
be  increased  or  diminished  after  his  election  or 
during  his  term  of  office,'  etc.,  and  also  section 
26,  art  2,  which  provides,  'Nor  shall  the  com- 
pensation of  any  public  officer  be  increased  ot 
diminished  during  his  term  of  office;'  and  also 
the  first  part  of  section  12,  art.  11,  whidi  de- 
nies to  the  Legislature  the  right  'to  impose 
taxes  upon  counties,  pties,'  etc.  Section  10  of 
this  act  of  the  Legislature  {Laws  1883,  p.  ITUJ 
provides  that  eadi  city  shall  pay  to  the  county 
treasurer  for  duties  performed  by  him  in  the 
collection  of  city  taxes  $500  per  year,  which 
shall  be  in  addition  to  the  salary  otherwise  pro- 
vided by  law.    We  do  not  think  there  is  any 


Digitized  by 


Google 


874 


184  NORTHWESTERN  REPORTER 


(N.  D. 


conflict  here,  aa  the  additional  salarj  is  not 
paid  to  the  county  treasurer  as  county  treasur- 
er, but  new  duties  have  been  imposed  upon  him 
in  the  way  of  collection  of  city  taxes,  and  the 
additional  compensation  is  provided  therefor,  a 
matter  which  is  entirely  outside  of  his  former 
duties  as  county  treasurer  for  which  his  pre- 
vious salary  was  fixed." 

The  plaintiffs  are  entitled  to  the  relief 
songbt.  As  the  defendant  will  undoubtedly 
comply  with  the  order  of  the  board  on  his  at- 
tention being  called  to  this  (pinion.  It  will 
not  be  necessary  to  issue  the  writ.  No  costs 
will  be  allowed. 


STATE  ex  rel.  WEHE,  Com'r  eT  Werkmee'e 

Compensation  Bureau,  v.  FRAZIER, 

Governor. 

(Si^reme  Court  of  North  Dakota.     Oct  IS, 
ia21.) 

(Svlldbu*  (y  the  Court.) 

Appeal  and  error  «=>I207(I)— Trial  court  nnt 
enter  Jud^meat  as  directed  by  Supreme  Court. 
It  is  the  duty  of  the  lower  court,  on  the  re- 
mand of  a  case,  to  comply  with  the  mandate  of 
the  appellate  court  and  obey  the  directions 
therein.  Hence  where  the  Supreme  Court  di- 
rects that  a  judgment  be  modified  in  certain 
particulars,  and,  as  thus  modified,  affirmed,  it 
is  the  duty  of  the  court  below  to  modify  the 
original  judgment  as,  and  only  as,  directed; 
and  it  has  no  power  to  make  other  modifications 
or  changes  in  such  judgment.  It  Is  held  that 
in  the  instant  case  the  trial  court  correctly  in- 
terpreted and  carried  out  the  mandate  of  the 
appellate  court. 
Grace,  O.  J.,  and  BobinsMii  X,  dissenting. 

Appeal  from  District  Court,  Burleigh  Coun- 
ty; Nuessle,  Judge. 

Certiorari  by  the  State,  on  the  relation  of 
Laureas  J.  Wehe,  against  Ljmn  J.  Frazier, 
as  Oovemor,  to  review  the  Governor's  action 
in  removing  relator  as  commissioner  of  the 
Workmoi's  Comi)ensatlon  Bureau.  Vrom  an 
order  and  judgment  finding  the  removal  in- 
valid, the  Governor  appealed,  and  the  case 
was  affirmed  (182  N.  W.  54S)  and  remittitur 
sent  down,  and  the  Judgment  entered  as  di- 
rected, and  from  orders  denying  motlcHU  by 
the  Governor's  counsel  for  amendmoit  and 
modification  of  last  judgment,  the  Governor 
appeals.    Orders  affirmed. 

Wm.  Lemke,  Atty.  Gen.,  Geo.  K.  Foster, 
Asst.  Atty.  Gen.,  Philip  Elliott  and  Chester 
A.  Marr,  both  of  Bismardk,  for  appellant. 

Theodore  Koffel  and  I*  J.  Wehe,  both  of 
Bismarck,  for  respoudebt. 

PER  CURIAM.  This  is  a  sequel  to  State 
ex  rti.  Wehe  v.  Frazier,  182  N.  W.  545,  where- 
in this  court  modified  and  affirmed  a  Judg- 


ment of  the  district  court  of  Bnrleigh  coun- 
ty. After  the  remittitur  was  sent  down,  the 
district  court  made  an  order  for  Judgment, 
pursuant  to  which  Judgment  was  entered  in 
that  court.  Subsequently,  the  attorneys  ap- 
pearing for  the  Governor  moved  that  the 
order  for  Judgment  and  the  Judgment  be 
amended  and  modified  in  certain  imrticulars, 
which  will  hereinafter  be  noted.  These  mo- 
tl<»ts  were  denied,  and  the  Governor  has  ap- 
pealed from  the  orders  denying  such  mo- 
tions. 

This  liUgatlcm  arose  out  of  proceedings  be- 
fore, and  orders  made  by,  the  Grovemor  pur- 
porting to  suspend  and  remove  the  relator, 
Wehe,  from  the  office  of  workmen's  com- 
pensation commissioner  in  this  state. 

On  April  19,  1920,  the  Governor  wrote  a 
letter  to  the  relator,  Wehe,  stating  that  on 
account  of  certain  reasons  specified  therein 
the  Governor  had  suspended  the  said  Wehe 
"from  the  office  of  workmen's  compensation 
commissioner,  such  suspension  to  continue 
until  the  final  determination  of  this  matter." 
This  was  followed  by  a  letter  dated  April 
20,  1920,  directing  Wehe  to  show  cause  be- 
fore the  Governor  on  April  23,  1920,  why  bis 
suspension  should  not  be  made  permanent 
In  response  to  this  latter  letter  the  relator 
appeared  befor  the  Governor,  and,  after  cer- 
tain proceedings  there  had,  the  Governor 
made  an  order  removing  W^e  from  the  office 
of  workmen's  compensatioa  commissioner; 
sucb  order  being  entered  on  April  23,  1^0. 
Subsequently  Wehe  instituted  a  mandamus 
proceeding  to  cwnpel  the  Workmen's  C<Mn- 
pensation  Bureau  to  Issue  to  him  bis  salar}- 
warrant  for  the  month  of  April,  1920.  In 
the  answer  in  that  proceeding  It  was  asserted 
as  a  defense  that  said  Wehe  had  been  sus- 
pended by  tbe  Governor  on  April  19,  and 
removed  on  April  23.  It  was  further  alleged, 
as  a  defense  in  that  action,  "that  a  voutiher 
for  plaintiff's  salary  for  the  period  of  April 
1  to  23, 1920,  had  been  allowed  In  the  sum  of 
1169.85."  See  State  ex  rel.  Wehe  v.  North 
Dakota  Workmen's  Compensation  Bureau  et 
al.,  180  N.  W.  49,  60. 

In  November,  1920,  said  Wehe  applied  to  the 
district  court  of  Burleigh  county  for  a  writ 
of  certiorari  for  the  purpose  of  reTiewlng  the 
validity  of  tbe  alleged  removal  proceedings 
had  before  the  Governor.  The  trial  court 
determined  such  proceedings,  and  the  orders 
of  suspension  and  removal  entered  therein  by 
the  Governor,  to  be  Irregular,  Illegal,  and 
void,  and  entered  Judgment  as  follows: 

"It  is  hereby  ordered  and  determined  that 
tbe  proceedings  of  the  defendant,  Lynn  J.  Fra- 
zier, as  Qovemor  of  the  state  of  North  Dakota, 
bad  and  taken  in  connection  with  the  removal 
of  the  plaintiff,  Laureas  J.  Wehe,  were  irregu- 
lar, illegal,  and  void,  and  that  no  evidence  was 
given  nor  trial  had  before  said  defendant  to 
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justify  such  remoTsl,  and  the  same  is  here 
in  all  things  reversed,  annulled,  and  set  aside, 
'and  that  the  order  and  determination  of  the 
suspension  and  removal  of  said  plaintiff  by  said 
defendant  from  the  office  of  workmen's  com- 
pensatioD  commissioner  of  the  state  of  North 
Dakota  be,  and  the  same  is  hereby,  annulled, 
vacated,  and  set  aside. 

"And  it  is  further  ordered  and  adjudged  and 
determined  that  the  plaintiff,  Laureas  J.  Wehe, 
be,  and  he  hereby  is,  reinstated  in  his  said 
position  of  workmen's  compensation  commis- 
sioner of  the  state  of  North  Dakota,  with  all 
the  rights,  privileges,  and  emoluments,  with 
interest  thereto  pertaining,  as  of  the  23d  day 
of  April,  1920,  the  date  of  his  illegal  suspension 
and  removal,  as  fully  as  if  said  arder  of  re- 
moval had  never  been  made." 

The  Oovemor  appealed  from  tbat  decision 
to  this  court.  Tbia  court  beld  tbat  the  rela- 
tor had  not  been  accorded  a  bearing  as  pro~ 
vlded  by  law,  and  that  the  proceedings  had 
In  the  removal  proceeding  before  the  Oovera- 
or  were  irregular,  and  that  the  order  of  re- 
moval was  null  and  rold.  In  the  opinion  In 
that  case  this  court  said: 

"In  the  legislative  act  under  consideration, 
the  Legislature  has  granted  to  the  Governor 
the  power  of  appointment  and  of  removal,  but 
it  has  expressly  provided  tbat  the  removal 
must  be  for  cause.  Section  4,  c.  162,  Laws 
1919;  chapter  73,  Spec.  Sees.  Laws  1019.  An 
express  legislative  limitation  was  placed  upon 
this  executive  power  of  removal.  Ttiis  limi- 
tation prescribed  the  exercise  of  a  legal  dis- 
cretion in  ad^tion  to  an  executive  discretion. 
This  limitation,  as  has  been  stated,  the  Legis- 
lature had  the  right  to  prescribe.  A  removal 
for  cause  means  for  a  legal  cause.  Stat^  ▼. 
Common  Council,  53  Minn.  238,  55  N.  W.  118, 
39  Am.  St.  Rep.  596;  Townsend  v.  Tobey,  71 
Minn.  879,  74  N.  W.  160;  State  v.  Donovan, 
89  Me.  451,  36  Atl.  965;  Andrews  v.  Board, 
94  Me.  76,  46  AU.  804;  State  v.  Walbridge, 
119  Mo.  383,  24  S.  W.  457,  41  Am.  St  Rep. 
663;  Hayden  v.  Memphis,  100  Tenn.  682,  47 
S.  W.  182.  When  the  Legislature  deemed  it 
proper  to  prescribe  a  legal  cause  as  the  basie 
ground  for  the  removal  of  the  office  involved, 
necessarily  there  then  applied  those  fundamen- 
tals in  Anglo-Saxon  jurisprudence,  essential  and 
recognized  in  any  free  and  democratic  gov- 
ernment, namely,  the  right  of  the  accused  to 
a  hearing,  to  be  confronted  with  his  accusers, 
and  to  the  right  of  defense.  See  People  v. 
Therrien,  80  Mich.  187,  196,  45  N.  W. 
78.    •    •    • 

"This  court,  therefore,  has  already  adopted, 
without  dissent,  the  principle  that  a  legal 
cause  in  such  case  must  exist  and  must  be 
established  at  a  hearing.  It  is  merely  trite 
to  state  that  a  legal  cause  is  a  judicial  cause. 
It  follows,  accordingly,  that  the  Oovemor,  in 
exercising  his  power  in  such  removal  pro- 
ceeding, necessarily  acts  in  a  quasi  judicial 
manner,  that  his  orders,  quasi  judicial  in  char- 
acter are  subject  to  judicial  jurisdictional  re- 
view, and  that  such  review  does  not  serve  to  in- 
terfere with  any  purely  executive  preroga- 
tive.   •    •    * 

"It  is  evident  from  this  record  that  the  Qor- 
emor  did  not  appreciate  the  extent  of  this  leg- 
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islative  prescription.  It  is  quite  apparent  that 
he  doubted  whether  it  was  necessary  that 
charges  be  preferred  or  a  hearing  be  given; 
that  he  considered  to  a  considerable  extent 
that  he  might  exercise  this  r^;ht  of  removal  as 
a  pure  act  of  executive  discretion  based  npon 
facts  that  might  have  been  brought  to  his  at- 
tention ex  parte  as  the  chief  executive.  By 
reason  of  such  construction  of  his  powers,  it  is 
farther  evident  from  this  record  that  the  Oov- 
emor overlooked  and  ignored,  in  order  to  ex- 
ercise his  power  of  removal  for  cause,  the 
necessity  of  granting  a  hearing  to  the  relator 
where  the  relator  might  learn  the  nature  of 
the  charges  against  him,  and  might  have  an 
opportunity  to  answer  the  same,  cross-exam- 
ine witnesses,  and  adduce  testimony  to  dis- 
prove such  charges.  Manifestly  such  hear- 
ing was  not  accorded  the  relator.  It  was  ju- 
risdictional for  the  exercise  of  the  power  of 
removal.  No  legal  cause  for  removal  was  es- 
tablished at  the  hearing.  The  affidavits  up- 
on which  the  order  for  removal  was  based 
were  neither  produced  nor  presented.  Accord- 
ingly, it  follows  that  the  order  of  removal  mast 
be  determined  illegal  and  void,  unless  the  act  of 
the  relator  in  refusing  to  be  sworn  as  a  wit- 
ness has  conferred  a  jurisdiction  to  order  a 
removal,  as  if  upon  default. 

"(3)  Refntal  of  relator  to  he  itoom:  It  may 
be  granted  that  the  Oovemor  had  the  right  to 
examine  the  relator  as  a  witness.  State  v. 
Borstad,  27  N.  D.  633,  147  N.  W.  880,  Ann. 
Gas.  1916B,  1014.  The  exercise  of  this  right, 
however,  involves  the  concession  that  a  hear- 
ing was  necessary  with  the  rights  that  Sow  to 
the  relator  at  such  hearing.  Plainly,  therefore, 
this  right  could  not  be  exercised  without  ac- 
cording to  the  relator  his  rights.  The  record 
fairly  shows  that  the  relator  was  willing  to  be 
swora,  if  to  the  relator  a  hearing  would  be 
accorded.  The  record  fails  to  show,  any  offer  to 
accord  such  hearing  as  was  required. 

"The  trial  court,  in  the  writ  of  certiorari, 
ordered  that  the  relator  be  reinstated  in  bis 
position  of  commissioner,  with  all  the  righta, 
privileges,  and  emoluments,  with  interest  there- 
to pertaining,  as  of  the  28d  day  of  AprU, 
1920,  the  date  of  his  illegal  suspension  and 
removal,  as  fully  as  if  said  order  of  removal 
had  never  been  made.  This  portion  of  the 
judgment  perhaps  may,  by  construction,  re- 
ceive an  interpretation  beyond  the  issues  in 
this  certiorari  proceeding.  It  appears  from 
the  record  herein  that  the  Oovemor  has  ap- 
pointed another  person  in  place  of  the  re- 
lator as  commissioner,  and  that  such  person 
has  qualified  as  commissioner.  The  only  Is- 
sues involved  in  this  proceeding  are  the  juris- 
dictional questions  concerning  the  order  of  re- 
moval. The  questions  of  law  Involved  be- 
tween the  relator,  as  a  de  jure  commissioner, 
and  Mr.  Spencer,  as  the  de  facto  commission- 
er, are  collateral  to  the  present  inquiry.  29  Oyc. 
1393.  The  judgment  of  the  trial  court  should 
not  be  construed  to  extend  further  than  the 
restitution  of  the  relator  as  commissioner  de 
jure,  the  same  as  if  no  order  of  removal  had 
ever  been  made.  Thus  construed  and  modified, 
the  judgment  of  the  trial  court  should  be,  and 
is,  in  all  things  affirmed." 

• 

Upon  the  filing  of  the  remittitur  In  the 
district  court;  Drnt  court  entered  an  order 
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tat  Judgment,   aad  jndgment   was  entered 
thereon,  as  follows: 

"Now,  therefore,  on  motion  of  L.  J.  Wefae 
and  Theodore  Koffel,  of  Bismarck,  N.  D.,  at- 
tomeya  for  the  plaintiff,  Lianreas  J.  Wehe,  aa 
commissioner  of  the  North  Dakota  Workmen's 
Compensation  Bureau,  it  is  hereby  adjudged  and 
determined  that  all  the  proceedings  of  the  de- 
fendant, Lynn  J.  Frazier,  as  Oovemor  of  the 
state  of  North  Dakota,  had  and  taken  in  con- 
nection with  the  remoral  of  the  plaintiff,  Lau- 
reas  J.  Wehe,  were  and  are  irregular,  illegal, 
and  void,  and  that  no  evidence  was  given  nor 
trial  had  before  said  defendant  to  justify  such 
suspension  and  removal,  and  that  the  same  be 
and  hereby  is  in  all  things  reversed,  annulled, 
and  set  aside,  and  that  the  order  of  suspension 
and  the  order  of  removal  and  the  determination 
of  the  suspension  and  removal  of  said  plain- 
tiff by  said  defendant  from  the  office  of  com- 
missioner of  the  Workmen's  Compensation 
Bureau  of  the  state  of  North  Dakota,  be,  and 
the  same  la  hereby,  in  all  thinga  annulled,  va- 
cated, and  Bet  aside,  the  same  as  if  no  pro- 
ceedings for  the  suspension  and  removal  of 
the  plaintiff  had  ever  been  commenced. 

"And  it  is  further  adjudged,  determined,  and 
decreed  tiiat  the  plaintiff,  Iiaureas  J.  Wehe,  be, 
and  he  hereby  is,  reinstated  in  hie  aaid  position 
as  commissioner  of  the  North  Dakota  Work- 
men's Compensation  Bureau,  with  all  the  rightt, 
privileges,  and  emoluments,  with  interest  there- 
to pertaining,  as  of  the  23d  day  of  April,  1920, 
the  date  his  illegal  suspension  was  made  perma- 
nent and  absolute,  and  the  date  the  illegal  or- 
der of  removal  was  made  therein,  as  folly  aa  if 
no  order  of  suspension  and  order  of  removal 
had  ever  been  made  therein,  save  and  except  as 
to  any  questions  of  law  Involved  between  the 
plaintiff,  Laureaa  J.  Wehe,  as  de  Jure  commis- 
sioner, and  one  O.  A.  M.  Spencer,  as  the  de 
facto  commissioner,  which  are  collateral  to  the 
present  inquiry;  and  that  this  judgment  ex- 
tends only  to  the  restitution  of  the  plaintiff 
herein,  as  commissioner  de  Jure,  that  is,  the 
legal  and  lawful  commissioner,  with  the  right 
and  titie  in  him  to  said  office,  the  same  as  if 
no  order  of  suspension  and  order  of  removal 
had  ever  been  made;  and  the  judgment  here- 
tofore entered,  excepting  said  modifications,  be, 
and  the  same  hereby  is,  in  all  things  adjudged, 
reinstated,   affirmed,  and  determined."' 

The  defendant  moved  to  have  this  Jads- 
ment  amended  by  striking  therefrom  all  ref- 
erences to  the  order  of  suspension ;  the  conten- 
tion being  that  the  former  decision  of  this 
court  merely  adjudged  the  order  of  removal 
to  be  invalid,  and  did  not  in  any  manner  ad- 
judicate with  respect  to  the  order  of  suspen- 
sion. The  trial  court  refused  to  amend  the 
Judgment,  holding  that  the  Judgment  whicdi 
had  been  entered  was  in  accord  with,  and 
carried  out,  the  mandate  of  this  court. 

We  have  above  set  out  the  Judgment  orig- 
inally entered  by  the  trial  court  It  will  be 
noted  that  therein  the  court  specifically  ad- 
Judged. 

"That  the  order  and  determination  of  the 
suspension  and  removal  of  said  plaintiff  [Wehe] 
by  said  defendant  [the  Clovernorj  from  the 
office  of  workmen's  compensation  commission- 


er of  the  state  of  North  Dakota  be,  and  the 
same  ia  hereby,  annulled,  vacated,  and  set 
aside. 

"And  it  is  further  ordered  and  adjudged  and 
determined  that  the  plaintiff,  Lanreas  J.  Wehe, 
be,  and  he  hereby  is,  reinstated  in  his  said  po- 
sition of  workmen's  compensation  commissioner 
of  the  state  of  North  Dakota,  with  all  the 
rights,  privllegea,  and  emoluments,  with  in- 
terest thereto  pertaining,  as  of  the  23d  day  of 
April,  1920,  the  date  of  his  illegal  suspension 
and  removal,  as  fully  as  if  said  order  of  re- 
moval had  never  been  made." 

It  was  the  manifest  object  of  tills  Judg- 
ment td  set  aside  all  the  proceedings  had  be- 
fore the  Governor  in  said  removal  proceed- 
ings Including  both  the  order  of  suspension 
and  the  order  of  removal,  and  to  reinvest  the 
relator  with  all  of  his  rights  as  an  incumbent 
of  the  office  from  whidi  the  Governor  pur^ 
ported  to  have  removed  him. 

This  was  the  Judgment  brought  before  this 
court  for  review,  and  considered  by  us  in  the 
former  opinion.  It  will  be  noted  that  the 
judgment  contained  two  distinct  provisions: 
The  first  specifically  adjudged  that  the  deter- 
mination of  the  suspension  and  removal  of 
said  Wehe  be  annulled,  vacated,  and  set 
aside;  the  second  provision  directed  that  be 
be  reinstated  in  his  position  witli  all  the 
rights,  privileges,  and  emoluments  as  of  the 
23d  day  of  April,  1920. 

The  decision  of  this  court  became  the  law 
of  the  case.  It  was  binding  upon  the  trial 
court  That  court  had  no  discretion,  but 
was  required  to  render  such  Judgment  as 
this  court  had  directed  to  be  entered.  4  C. 
J.  1233.  And  in  our  opinion  the  trial  court 
correctly  interpreted  and  carried  out  the 
mandate  of  this  court 

While  we  deem  the  matter  here  under  con- 
sideration determined  and  the  law  of  the 
case  settied  by  the  former  (4)inion,  we  do  not 
see  how  any  other  conclusion  oould  well  have 
been  reached,  in  Tlfliw  of  the  principles  an- 
nounced and  the  conclusion  reached  In  the 
former  opinion.  As  pointed  out  in  that  opin- 
ion, this  court  had  already  (on  the  first  ap- 
peal in  this  controversy)  adopted,  without 
dissent  the  principle  that  the  relator  could 
not  be  rensoved  from  his  ofilce  exc^t  for  le- 
gal cause,  established  at  a  hearing.  And  by 
application  of  ttmt  principle  this  court  ruled 
that  the  determination  of  the  Governor  pur- 
porting to  deprive  the  relator  of  his  office 
was  a  nullity.  Manifestly,  U  the  Governor 
had  no  ix>wer  to  remove  an  officer  except  for 
legal  cause  and  after  hearing,  he  could  not 
Indefinitely  suvend  such  officer  exc^t  for 
similar  cause  and  after  hearing.  It  would 
be  an  absurdity  to  say  that  an  officer  may 
not  be  removed  except  for  legal  cause  and 
after  hearing,  and  In  the  same  breath  say 
that  such  officer  may  be  indefinitely  suspoid- 
ed  from  his  office  without  any  hearing  what- 
ever. See  United  States  v.  Wlc&ersham,  201 
U.  S.  390.  26  Sup.  a.  469,  60  Lk  Ed.  TSS.    A 
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8uq)ension  !a  mer^  a  temporary  stop  of  a 
right.  To  BUBpend  an  officer  is  merely  to 
forbid  him  from  exerdstng  the  functions  of 
bis  office  for  a  more  or  less  definite  interval 
of  time.  See  Black's  Law  Dictionary,  p. 
1129.  In  case  of  suspension  it  Is  contemplat- 
ed that  the  suspended  officer  may  t>e  restored 
to  his  office  and  hold  the  same  l»y  virtue  of 
his  original  title.  State  ▼.  HeinmlUer,  38 
Ohio  St  101,  108.  The  order  made  by  the 
Governor  on  AprU  19, 1920,  recognized  these 
facts.  It  will  be  noted  that  the  order  of  sus- 
pension merely  purported  to  be  effective  until 
the  Governor  made  a  further  order  disposing 
of  the  matter.  On  April  23, 1920,  the  Govern- 
or made  such  other  order,  and  manifestly 
the  order  he  then  made  was  intended  to 
wholly  supersede  the  alleged  order  of  sus- 
pension made  on  April  19, 1920.  That,  as  has 
already  been  indicated,  was  also  the  construc- 
tion placed  upon  tWs  latter  order  by  the  of- 
ficers of  the  state,  as  they  caused  a  salary 
warrant  to  be  drawn  in  favor  of  the  relator, 
Wehe,  for  his  salary  as  workmen's  compen- 
ratlon  commissioner  up  to  April  28,  the  date 
that  the  alleged  removal  order  was  entered. 
In  our  opinion  the  Judgment  originally  en- 
tered by  the  trial  court  upon  the  return  of 
the  remittitur  from  this  court  was  correct 
and  carried  out  the  mandate  of  this  court, 
and  the  trial  court  was  correct  in  refusing 
to  grant  the  motions  for  amendment  or  modi- 
fication of  that  judgment. 

We  express  no  opinion  upon  the  question 
pressed  by  the  appelant  on  this  appeal  that 
tbe  power  to  remoVe  a  workmen's  compensa- 
tion commissioner  which  tbe  statute  confers 
upon  the  Governor  includes  the  power  to  sus- 
pend such  officer  temporarily  from  office. 
Tbat  question  Is  not  involved  or  ■piaperly  de- 
terminable on  this  appeal. 

Orders  affirmed. 

CHHISTIAKSON,  BKONSON,  and  BIHD- 
2ELIi,  JJ.,  concnr. 

GBACB,  O.  jr.  (dissenting).  I  most  earn- 
estly and  rigorously  dissent,  and  this  for  the 
same  reasons  set  forth  In  my  dlssentiixg 
opinion  in  the  previous  case  of  State  v. 
Frazler,  182  N.  W.  651. 

BOBINSON,  J.  (dissenting).  This  is  a 
political  case.  Twice  it  has  come  beforie 
this  court  and  twice  dissenting  opinions  have 
been  filed.  180  N.  W.  49;  182  N.  W.  64S,  650, 
661,  S62.  For  certain  causes,  which  this 
court  held  sufficient,  tbe  Governor  made  an 
order  sasi)ending  Mr.  Webe  from  office  and 
tboi  an  order  inviting  bim  to  appear  and 
show  cause  why  he  should  not  be  permanently 
removed  from  office.  Then,  for  cause  shown 
to  Om  satisfaction  of  tbe  Governor,  be  made 
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what  be  considered  an  order  of  removaL 
The  order  of  removal  was  held  by  three 
Judges  of  this  court,  with  two  dissenting,  to 
be  void.  Now  if  the  removal  order  was  void 
and  of  no  effect,  of  course  it  left  In  fUU  force 
the  order  of  suspension.  The  first  case 
which  came  before  the  court  was  on  a  demur- 
rer to  the  complaint  or  charges  made  against 
Wehe,  and  it  was  held  to  state  a  cause  for 
removal.  One  Judge  dissented.  The  second 
case  was  a  certiorari  proceeding  to  test  the 
validity  of  the  order  of  removal  made  by  tbe 
Governor.    Tlie  Judges  held  thus: 

"The  only  iaanes  involved  in  tliia  proceedins 
are  the  jurisdictional  questions  concerning  the 
order  of  removal." 

Tbe  decision  said  not  a  word  concerning 
the  order  of  suspension.  It  was  based  on  the 
ground  that  the  Governor  had  denied  Wehe  a 
hearing  or  trial  on  the  diarges  against  him, 
but,  as  tbe  record  shows,  at  the  time  and 
place  set  for  a  hearing  the  (Governor  and 
Ills  counsel  were  present.  Wehe  and  Ills 
counsel  were  present.  The  Governor  demand- 
ed that  Wehe  be  sworn  as  a  witness.  Of 
course  the  purpose  was  to  examine  bim  on 
oath  conoernlng  tbe  charges  against  him., 
Tbe  answer  of  Wehe  was:  "I  absolutdy  refuse 
to  be  sworn."  Now  tbe  Governor  had  no  pow- 
er to  compel  Wehe  to  be  sworn.  But  the  Gov- 
ernor and  his  counsel  supposed,  and  bad  a 
right  to  suppose,  tbat  calling  Wehe  as  a  wit- 
ness was  the  commencement  of  the  bearing  on 
tbe  charges  against  him.  Webe  was  given 
ample  <^portunity  to  testify  and  to  present 
his  case,  but  it  seems  he  did  not  desire  to  be 
the  first  witness.  Hen(5e  tbe  Governor  made 
an  order  of  removal  without  calling  any 
other  witness,  and  that  be  bad  a  right  to  do. 
Tbe  Governor  is  the  head  of  the  executive 
department  He  bad  a  right  to  adopt  his 
own  mode  of  procedure,  and  neither  this 
court  nor  tbe  district  court  bad  any  right  to 
dictate  to  bim.  W^e  was  given  ample  op- 
portimity  for  a  trial,  but  he  refused  to  ac- 
cept it  He  played  to  tbe  galleries  and  the 
newspapers  and  set  the  Governor  at  defiance. 
There  is  no  claim  tbat  Wehe  bad  ever  applied 
for  a  hearing  or  tbat  he  had  been  denied  a 
fair  bearing  and  a  prompt  bearing  on  tbe 
charges  against  bim.  This  court  has  no  right 
to  control  or  usurp  tbe  functions  of  tbe  Gov- 
ernor, or  to  bold  that  his  order  of  suspension 
does  not  remain  in  full  force  pending  a  legal 
decision  on  tbe  charges  made  against  Wehe. 
Certain  it  Is  an  unseemly  thing  for  this 
court,  by  a  majority  of  one  Judge,  to  bold 
void  the  official  action  of  tbe  Governor.  And, 
as  the  result  shows,  it  leads  to  an  unseemly 
contest  between  the  executive  and  tbe  Judi- 
cial departments,  and  to  endless,  vexatious, 
and  expensive  litigation. 
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EYNON  V.  THOMPSON  «t  al.    (BEISEKER, 
Intervener.) 

(Supreme  Court  of  North  Dakota.   Oct.  10^ 

19S21.    Petition  for  Reheaiing  Denied 

Oct.  29,  1921.) 

(Byllahus  hv  the  Court.) 

Mortaages  ^»I63(2)— Prior  reoonllng  of 
mortgage  held  not  to  eetabllsb  prsoadenoe. 
Where  a  mortgage  is  given  by  one  in  pos- 
session of  realty  under  an  agreement  with  a 
gnardian  of  an  estate  to  sell  and  to  deliver 
title  through  a  judicial  sale,  and  vrbere,  there- 
after, pursuant  to  the  agreement,  a  guardian's 
sale  is  held,  and  a  guardian's  deed  is  issued  to 
one  who  is  entitled  to  retain  title  as  trustee 
of  the  mortgagor  for  advances  made  prior  to 
the  execution  of  the  mortgage,  it  ia  held  that 
the  prior  recording  of  the  mortgage  did  not 
establish  precedence,  under  the  recording 
statutes,  to  the  title  and  lien  of  the  trustee. 

Appeal  from  District  Court,  Wells  Coun- 
ty;   Coffey,  Judge. 

Action  by  A.  W.  Eynon  against  Bessie 
Tbompeon  and  others  to  foreclose  a  mortgage, 
in  which  T.  L.  Beiseker  Intervened.  Judg- 
ement for  plaintiff,  and  the  Intervener  ap- 
peals.   Judgment  modified. 

John  A.  Layne  and  Arthur  L.  Netcber, 
both  of  Fessenden,  for  Intervener. 

B.  F.  Whipple,  of  Fessenden,  and  John  O. 
Hanchett,  of  Valley  City,  for  respondent. 

BRON^N,  J.  Statement. — ^Thls  la  an  ac- 
tion to  foreclose  a  mortgage.  The  lutenrener 
has  appealed  from  a ,  Judgment  in  favor  af 
the  plaintiff,  and  demands  a  trial  de  novo. 
The  facts  disclosed  by  the  evidence-are  as 
follows:  One  Norton,  an  Incompetent  under 
guardianship,  was  the  owner  of  three  vacant 
lots  In  the  town  of  Chaseley.  The  guardian 
testified  that  he  first  had  a  talk  with  defend- 
ant Thompson,  one  Sheppard  and  one  Enoble 
abqut  purchasing  these  three  lots.  They 
wanted  to  build  upon  the  lots.  He  made  a 
price  of  $250  for  the  lots.  They  told  him  the 
money  would  be  deposited  at  the  banl:  of  the 
defendant  Swanson.  He  told  them  that  he 
would  guarantee  a  deed,  so  they  proceeded  to 
build.  Thompson  built  a  hotel  and  garage 
upon  the  west  25  feet  of  the  lots  in  1916. 
The  plaintiff,  Eynon,  testified  that  the  bank, 
of  which  he  was  formerly  president,  loaned 
to  the  defendants,  Mrs.  Thompson  and  Mr. 
Thompson,  her  husband,  $300  on  October  3, 
1916,  upon  a  note  and  mortgage  covering  the 
entire  three  lots  executed  by  Bessie  Thomp- 
iion  and  J.  H.  Thompson,  her  husband,  de- 
fendants. Then  they  were  occupying  the 
hotel  building  and  In  possession  of  the  prop- 
erty. They  represented  that  the  lots  were 
paid,  and  there  was  nothing  against  the  prop- 
erty; that  it  was  in  the  hands  of  an  estate. 


and  they  would  not  get  4  deed  until  that  fall 
or  later.  He  further  testified :  That,  during 
the  following  week,  he  talked  with  the  de- 
fendant Swanson  about  this  property  and  the 
mortgage.  That  Swanson  stated  that  he  had 
-a  plain  note  against  Thompson,  and  wanted 
E!ynon  to  protect  it  Later,  when  the  guardi- 
an's sale  of  this  property  was  being  adver- 
tised, he  saw  Swanson.  Swanson  said  be  in- 
tended to  bid  in  the  property.  That  be 
agreed  that  if  Eynon  would  not  appear  at 
the  sale,  he  would  take  up  the  mortgage 
Further,  he  testified  that  he  knew  before  the 
loan  was  made  that  Sheppard  was  In  posses- 
sion of  a  portion  of  these  lots  and  had  build- 
ings thereon.  Also  Knoble  was  in  posses- 
sion with  a  building  thereon.  That  he  never 
had  any  intention  of  bidding  In  Knoble's  and 
Sheppard'B  portions  of  the  lots.  That  be  be- 
came owner  of  the  note  and  mortgage,  and 
Swanson  subsequently  refused  to  pay  tbe 
same. 

On  February  25,  1916,  the  guardian  made 
a  written  agreement  with  Swanson  to  deliver 
a  warranty  deed  covering  the  lots  for  a  con- 
sideration of  $250.  He  further  testified :  He 
had  no  talk  with  Thompson  concerning  bow 
much  of  tbe  lot  he  should  have.  That  the  talk 
between  blm  and  Swanson  was  that  Swanson 
should  bid  in  the  lots  himself  for  the  parties 
to  whom  he  had  sold  them.  That  the  build- 
ings on  the  lots  were  completed  before  the  sale 
proceedmgs  were  finished.  That  before  the 
deed  was  Issued  Swanson  stated  he  would 
pay  the  Eynon  mortgage.  Swanson  testified 
that  he  had  been  oasliier  of  tbe  Chaseley 
State  Bank.  That  prior  to  the  execution  of 
tbe  written  agreement  with  the  gnardian  he 
had  a  talk  with  Sbei^wrd.  He  then  deter- 
mined to  purchase  tbese  three  lots.  l%e 
talk  was  had  with  Thompson  after  tbe  time 
of  tbe  written  agreement.  Previously,  he 
had  agreed  to  deed  a  portion  of  the  lots  to 
Sheppard,  and  another  to  Knoble,  and  to  re- 
serve the  west  25  feet  for  himself.  Then  he 
talked  with  Thompson.  He  wanted  him  to 
build  a  hotel  on  tlie  west  25  feet  Thompson 
did  not  have  enough  money.  The  agreement 
was- made  that  Thompson  should  pay  enough 
money  to  invest  in  tbe  lot  and  the  bank 
would  finance  him,  holding  the  lot  and  botel 
as  security.  That  tbese  deals  oonceming  tbe 
lots  were  made  to  belp  build  up  the  town. 
That  Thompson  paid  for  Ills  portion  of  the 
lot  $75.00.  Sheppard  and  Enoble  around 
$80.00.  That  Thompson  proceeded  to  build 
the  hotel.  Tbe  bank  financed  him,  furnish- 
ing $975  in  various  Items,  between  March  18 
and  July  24,  1916,  evidenced  by  notes  ma- 
turing October  1,  1916.  This  portion  of  the 
lot  after  construction  of  the  hotel  buildings 
was  worth  about  $1,500  or  $1,600.  On  Octo- 
ber 3,  1916,  Thompson  renewed  tbese  notes 
by  a  new  note  for  $976,  and  upon  tbe  next 
day  left  town.    Tbat  be  made  these  advanc- 
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es,  beinjT  usorcd  tbroDgfa  fhe  written  agree- 
ment of  the  gnardlan.  That  he  flrat  learn- 
ed, conoemlng  ijIalntUFa  mortgage,  through 
the  weekly  commercial  report  of  mortgages 
on  record.  That  he  made  the  arrangements 
with  the  gnardian  about  the  sale.  That  he 
had  no  talk  with  Eynon  about  his  not  bid- 
ding upon  fhe  lots.  That  be  did  not  agree 
to  pay  the  mortgage.  Tbnt  he  did  tell  him 
that  they  wonld  take  no  action  on  their 
claim  without  first  taking  it  np  with  him  so 
that  he  wonld  have  a  chance  to  protect  him- 
self. The  bank's  daim  for  $970  Is  now  held 
by  the  Interyener,  who  together  with  Swan- 
son  In  an  answer  and  counterclaim,  asserts 
the  validity  of  Swanson's  legal  title  for  pur- 
poses of  the  claim  concerned  over  plalntifTB 
mortgage.  PlalxitUrB  mortgage  was  record- 
ed October  4,  191&  The  guardian's  deed  is 
dated  March  9,  1917,  and  was  recorded  May 
8,  1917.  It  redtes  therein  the  making  of  an 
order  authorizing  private  sale  dated  October 
24,  1916,  the  holding  of  the  sale  on  November 
27,  1916,  and  the  offering  of  the  property  in 
separate  parcels  and  the  order  conflrming 
the  sale,  dated  January  8  (1916?).  The  deed 
covers,  in  addition  to  the  lots  concerned  here- 
in, an  additional  lot  In  another  bledk.  The 
Thompsons,  defendants,  were  served  by  pub- 
lication, and  are  in  default.  The  trial  court 
found  that,  when  plalntUTa  mortgage  was 
made,  Thompson  wag  then  the  full  equitable 
and  beneficial  owner  of  west  25  feet  involv- 
ed, subject  osly  to  tbe  payment  of  $76  for 
such  lot  then  on  deposit  vrlth  the  bank  for 
that  purpose;  that  plaintiff's  mortgage  was  a 
conveyance  of  the  premises  Involved  in  good 
faith  and  for  value  within  the  meaning  of 
the  recording  statutes,  and  that  the  equita- 
ble liens  and  rights  of  Swanson  and  his  bank 
were  void  In  respect  thereto.  Judgmeiit  of 
foreclosure  was  ordered  accordingly.  In  its 
findings  of  fact  the  trial  court  found  in  plain- 
tiff's favor  upon  the  disputed  questions  of 
fact 

Decision, — ^Tbe  respondent  does  not  ques- 
tion the  legality  of  the  guardian's  sale  and 
deed.  On  the  contrary,  he  relies  upon  its 
validity  in  order  to  sustain  the  lien  of  the 
mortgage.  It  is  not  neces.sary  to  give  seri- 
ous consideration,  nor  does  the  respondent, 
to  the  testimony  concerning  nonbldding  or 
the  assumption  of  the  mortgage  by  Swanson. 
Eynon  had  no  intention  to  bid  on  the  three 
lots,  and  certainly  not  upon  the  extra  lot 
mentioned  in  the  guardian's  deed.  The  prop- 
erty was  sold  as  it  was  agreed  that  it  should 
be  sold.  There  Is  no  contention  made  that 
the  property,  or  any  part  of  it,  was  sold  at 
an  improper  low  price,  or  that  a  greater 
price  could  have  been  secured  therefor.  24 
Cyc.  28.  The  evidence  is  insufiJcient  to  es- 
tablish that  Swanson  agreed  to  take  up  the 
mortgage  prior  to  the  payment  of  Swanson's 
advances  to  Thompson,  and  the  trial  court 
does  not  so  find.    The  respondent  relies  for 
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protection  upon  the  recording  act  Sections 
6694-5598,  C.  L.  1913.  That  Us  mortgage, 
taken  bona  fide  for  a  yoluabte  consideration 
without  notice  of  any  claim  or  lien,  Is,  under 
these  statutes,  prior,  although  taken  from 
one  in  posaeeslon  of  the  realty  under  an  im- 
reoorded  c^mtract  of  purchase,  citing  81m- 
onson  V.  Wenzel,  27  N.  D.  638, 147  N.  W.  804, 
L.  B.  ▲.  1918C,  780.  He  contends  that 
Thompson  was  the  full  eqnltable  owner  of 
the  premises  when  the  mortgage  was  made. 
and  that  accordingly,  the  conclusions  of  the 
trial  court  should  be  sustained. 

The  purpose  of  the  recordijig  statutes  is  to 
give  notice  of,  and  to  protect  rights  as 
against  subsequent  purchasers  or  incum- 
brancers, not  to  create  rights  not  possessed, 
either  of  record  or  in  fact  This  purpose  is 
apparent  evem  though  the  recording  act  pro- 
tects concerning  subsequently  acquired  title 
through  the  doctrine  of  Inurement  See  sec- 
Uon  6629,  C.  L.  1918.  The  recording  stat- 
utes apply  as  notice  only  to  subsequent  pur- 
chasers and  incumbrancers.  Sarles  v.  Mc- 
Gee,  1  N.  D.  365,  48  N.  W.  231,  26  Am.  St. 
Rep.  683.  In  this  case,  the  title  involved  is 
depoident  upon  a  judicial  sale,  a  sale  in 
guardianship  proceedings.  Both  parties,  to 
order  to  maintain  any  right  at  all,  must  rely 
upon  the  validity  and  regularity  of  this  Ju- 
dicial sale.  This  sale  is  not  questioned  in 
this  proceeding.  May  it  be  said  that  prior 
to  this  Judicial  sale,  either  Thompson  or 
Swanson  had  any  title  in  the  premises? 
May  a  guardian  part  with  a  right  or  an  In- 
terest in  the  estate,  and  thus  abrogate  the 
statutory  authority  of  the  court  both  before 
and  after  the  sale?  It  is  plainly  apparent 
that  prior  to  the  Judicial  sale,  Thompson 
possessed  no  equitable  title  such  as  existed 
in  the  vendee  of  a  contract  for  a  deed  in 
Simonson  y.  Wenzel,  supra,  upon  wtaidi  re< 
Uance  is  placed  by  the  respondent  The  giv- 
ing and  the  recording  of  the  mortgage  did 
not  create  any  greater  right  than  Thompson 
then  liad.  It  neither  enlarged  the  estate 
nor  the  lien.  Upon  any  conclusion  that  may 
be  drawn  from  the  evidence,  it  appears  that 
Swanson  received  the  title  as  it  was  agreed 
that  he  should  receive  it,  Thompson  has  no 
title  except  as  it  is  conferred  through  the 
title  to  Swanson.  The  mortgage  has  no 
force  except  such  as  It  secures  through  the 
title  to  Swanson.  If  It  be  contended  that 
under  favorable  constructton  of  the  evidence 
for  the  plaintiff,  Swanson  was  only  the  agent 
of  Thompson,  the  fact  remains  that  he  was 
in  any  event  an  agent  coupled  with  an  in* 
terest,  and  pursuant  to  the  agreement  was  to 
receive  this  title  first  not  from  Thompson, 
but  from  the  estate,  and  afterwards  was  to 
convey  the  same  to  Thompson.  Swanson 
was  not  a  subsequent  purchaser  or  incum- 
brancer from  Thompson.  No  title  could  b€ 
received  by  Thompson  until  first  it  had  been 
vested  in  Swanson.    Upon  tills  record,  the 


Digitized  by 


Google 


880 


184  NOBTHWESTEBN  BEPORTEB 


(K.D. 


priority  of  rights  between  the  contending 
parties,  already  established  In  fact  by  .the 
agreement  of  Swanson  and  Thompson,  Is 'not 
to  be  disturbed,  or  even  determined,  by  a 
foot  race  to  the  recorder's  office.  In  fact, 
the  advances  made  by  Swanson  were  prior 
In  point  of  time  to  those  made  by  the  plain- 
tiff. In  law,  the  title  to  secure  these  ad- 
vances was  prior  to  the  vesting  of  plaintiff's 
lien.  If  the  plaintiff  seeks  equity  to  compel 
the  performance  of  Swanson's  trust,  he  must 
do  equity  by  recognizing  the  priority  in  fact 
of  Swanson's  advances.  It  Is  unnecessary 
to  consider  the  question  whether  the  plalntifl 
Is  a  bona  fide  purchaser.  The  conclusions: 
and  Judgment  of  the  trial  court  must  be  mod- 
ified so  as  to  provide  for  foreclosure  of  plain- 
tiff's mortgage,  Inferior  and  subsequent  to 
the  priority  of  Intervener's  note.  It  U  so 
ordered.    The  appellant  will  recover  costs: 

BOBINSON,  BIRDZEUU  and  OHBIS- 
TIANSON,  JJ.,  concur. 

GBACE,  C.  J.  (specially  ooncurring).  I 
concur  in  the  opinion  of  Mr.  Justice  BBON- 
SON  on  the  ground  that  the  alleged  contract 
for  sale  of  the  lots  in  question  between  the 
guardian  and  Thompson,  Sbeppard,  and 
Knoble  was  wholly  Invalid  and  was  of  no 
legal  force  or  effect 

To  be  of  any  validity  it  would  necessarily 
have  to  be  made  in  pursuance  of  the  laws 
governing  the  sale  of  this  kind  of  property 
by  guardians.  It  was  not;  hence  plainttfTs 
mortgage  never  attached. 


EOGELEY  CO-OP.  GRAIN  CO.  V.  8PITZER. 

(Supreme  Court  of  North  Dakota.     Oct  17, 
15)21.) 

(Si/llabut  ly  th«  Court.) 

I.  Qamlnn  ®S349(3)— In  action  on  note  defend- 
ed as  hawing  been  oiven  In  gambllna,  evi- 
dence held  to  show  loss  wa«  In  "hedging" 
transaction. 

In  an  action  brought  to  recover  on  a  prom- 
issory note  in  the  sum  of  $4,000,  the  defense  of 
no  consideration  was  pleaded  and  relied  on. 
In  that  connection  it  was  claimed  the  note  was 
given  for  losses  sustained  in  a  gambling  trans- 
action, to  wit,  tbe  buying  and  sellng  of  grain 
options.  The  evidence  shows  that  the  loss  was 
occasioned  by  what  is  termed  a  "hedging" 
transaction,  conducted  by  The  Pomona  Valley 
Farmers'  Elevator  Company  (of  which  tbe 
plaintiff  is  the  successor,  and  now  the  owner 
of  the  note)  for  the  defendant  and  at  his  re- 
quest 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Hedging  Con- 
tract.] 


2.  Qamlng  «s>50(l)-WMr«  tvMwMs  sbowMl 
note  WM  Mt  for  grain  gaaibllH.  tUrsctiag 
venllot  f4r  plaintiff  heW  not  error. 

At  tbe  dose  of  the  testim'ony  the  conrt  di- 
rected a  verdict  in  plaintilfs  favor,  and  it  is 
held  for  reasons  stated  in  the  opinion  that  in 
this  there  was  no  error. 

3.  Appeal  and  emr  «sal  151  (2)— Wher«  plain- 
tiff consents  to  moiliflcatloB  af  Judgment  eor- 
reotlng  error,  it  will  be  so  modified. 

Defendant  datms  there  is  conflicting  tes- 
timony with  reference  to  tbe  proper  applica- 
tion of  a  certain  sum  of  money,  in  amonnt 
$1,710,  which  he  claims  he  ordered  to  be  ap- 
plied on  the  note.  Tbe  judgmeht  has  been 
directed  to  be  modified,  plaintiff  having  con- 
sented, so  that  any  benefit  he  would  have  re- 
ceived if  tbe  money  bad  been  applied  on  the 
note,  instead  of  otherwise,  vis.  on  an  account 
is  secured  to  him,  and  a  new  trial  is  therefore 
unnecessary.  For  reasons  stated  In  the  opin- 
ion, nothing  would  be  gained  by  a  new  triaL 

Appeal  from  District  Court,  La  Moure 
County;    F.  J.  Graham,  Judge. 

Action  by  the  Edgel«y  Co-operatlTe  Grain 
Company  against  H.  Spitser.  Directed  ver- 
dict and  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Modified  and  affirmed. 

John  W.  Carr,  of  Jamestown,  for  appel- 
lant 

Hutchinson  &  Lynch,  of  La  Moure,  for  re- 
spondent 

GRACE,  O.  J.  This  is  an*  action  to  re- 
cover on  a  promissory  note  in  the  sum  of 
$4,000,  with  Interest  thereon  from  the  20th 
day  of  April,  1017,  to  date  of  maturity,  at  the 
rate  of  7  per  cent  per  annum  until  due, 
and  10  per  cent  per  annum  thereafter.  The 
Issues  of  fact  were  presented  to  a  Jury. 

At  the  dose  of  the  testimony  the  court  di- 
rected a  verdict  in  plaintiff's  favor  for  the 
amoimt  of  the  note  and  Interest  Judgment 
was  entered  on  the  verdict,  and  this  appeal 
is  from  the  Judgment. 

The  complaint  states  a  cause  of  action  In 
the  ordinary  form  on  a  promissory  note. 
The  answer  admits  the  execution  and  deliv- 
ery of  the  note  to  the  payee.  It  denies  that 
It  was  executed  or  delivered  for  value  re- 
ceived or  any  legal  consideration,  and  fur- 
ther denies  any  indebtedness  to  tbe  plaintiff 
in  any  sum  whatsoever.  In  the  answer  it  ia 
further  alleged  that  the  sole  and  only  con- 
sideration for  the  execution  and  delivery  of 
said  note  by  defendant  was  in  substance  as 
follows:  That  during  the  months  of  March 
and  April,  1017,  and  subsequently  thereto, 
this  defendant,  acting  through  the  said  Po- 
mona Valley  farmers'  Elevator  Company,  as 
his  agent  engaged  in  the  purchase  and  sale 
of  grain  options  and  in  gambling  and  specu- 
lating upon  the  prices  of  grain  upon  varionr 
boards  of  trade,  selected  by  said  Pomona 
Valley  Farmers'  Elevator  Oompany,  and  Anr- 
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Ihg  gald  periods  thia  defendfmt,  acting 
through  said  Pomona  Valley  Fanners'  Ele- 
vator Oompany,  as  bia  agent,  bought  and  sold 
grain  options,  solely  aa  gambling  and  spec- 
ulative operationa,  it  being  at  all  times  fully 
understood  by  the  said  Pomcma  Valley  Farm- 
KV*  Blevator  Company,  by  this  defendant, 
and  by  all  others  connected  with  said  trana- 
actions,  that  said  traitsactiona  were  purely 
aitd  solely  gambling  and  speculative  opera- 
tiona; and  it  was  never  understood  by  said 
Pomona  Valley  Farmers'  Elevator  Company, 
or  by  this  defendant,  or  by  any  one  else  con- 
nected therewltb,  that  any  actual  grain  was 
to  be  bought  or  sold,  received  or  delivered 
by  defendant.  And  defendant  alleges  that 
neither  this  defendant  nor  Pomona  Valley 
Farmers'  Elevator  Company,  nor  any  other 
party  connected  with  the  transaction  men- 
ti<»>ed  above,  actually  intended  that  there 
should  be  any  actual  transfer,  delivery,  or 
receipt  of  the  commodities  covered  by  said 
options. 

Tlie  answer  la  of  too  great  length  to  be  set 
out  in  full.  The  principal  defense  set  forth 
In  the  ajiswer  is  that  the  entire  transaction 
with  reference  to  the  sale  and  purchase  of 
10,000  bushels  of  rye,  the  facts  in  reference  to 
which  will  hereafter  be  set  forth,  was  one 
of  speculation  and  gambling.  The  defendant 
pleads  a  counterclaim  in  the  sum  of  $1,800, 
the  alleged  value  of  the  number  of  bushels 
of  rye  delivered  by  him  to  the  Pomona  Valley 
Farmers'  Elevator  Company  In  the  .fall  of 
1917,  and  further  claims  that  it  agreed  to 
give  credit  on  the  note  ft>r  that  amount  which 
it  failed  to  do.  A  reply  was  interposed  to 
the  answer  averring  payment  to  defendant 
of  the  amount  of  the  actual  rye  delivered  in 
the  faU  of  1»}7. 

The  material  facta  in  the  case  are  substan- 
tially as  follows :  The  price  of  rye  In  March, 
1817,  was  about  $1.49  per  bushel.  At  that 
time  Ernest  Steel  was  the  agent  of  the  Po- 
mona Valley  FaimerB'  Elevator  Oompany 
at  Edgeley,  N.  D.  Daring  the  month  of 
March,  and  until  April  20,  1917,  the  Pomona 
Valley  Farmers'  Elevator  Company  sold  in 
the  manner  hereinafter  described  for  de- 
fendant 10,000  bushels  of  rye  at  the  market 
price  of  about  $1.48  per  busheL  Between  the 
time  when  defendant  had  through  the  said 
Elevator  Company  sold  the  lye  and  the  20th 
day  of  April,  1817,  rye  on  the  market  had 
advanced  in  price  to  sucb  an  extent  that  a 
loss  of  about  $4,000  had  occurred  on  the  trans- 
action, and  at  that  time  for  this  amount  the 
note  in  suit  was  taken.  After  the  giving  of 
the  note,  rye  still  continued  to  advance.  The 
defmdant  in  the  month  of  July,  1917,  through 
the  Elevator  Company,  purchased  10,000 
bushels  of  rye  at  $2.03  per  bushel.  The  loss 
on  the  entire  transaction  up  to  the  time  of 
the  purchase  last  mentioned  was  approxi- 
mately $5,505. 

The  defendant  owns  and  operates  a  farm 
of  about  1,000  acres  in  the  vicinity  of  Edge- 
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ley.  He  also  owns  about  1,QOO  acres  of  land 
in  Cicada.  Formerly  he  was  engaged  in  the 
real  estate  business  and  had  also  seven 
years  experience  as  a  grain  buyer.  He  was 
a  stockholder  in  the  Pomona  Valley  Farm- 
ers' Elevator  Company  which  was  later  re- 
organized into  the  Edgeley  Go-operative 
Grain  Company,  now  the  owner  and  holder 
of  the  note  In  suit 

In  the  fftll  of  1918,  be  sowed  800  acres 
of  winter  rye  on  his  La  Moure  county,  North 
Dakota,  farm.  In  the  spring  of  1917  he  en- 
deavored to  contract  with  the  Pomona  Val- 
ley Farmers'  Elevator  Oompany  bis  pros- 
pective rye  crop,  which  he  estimated  at  about 
12,000  bushels.  Steel,  the  agent  of  the  said 
Elevator  Company,  stated  that  he  could  not 
at  that  time  contract  to  buy  the  rye,  but  that 
it  might  be  handled  as  a  "hedge." 

The  defendant  desired  to  sell  September 
rye.  There  was  then  no  dealings  in  Sep- 
tember rye,  and  the  commission  firm  in- 
formed said  Elevator  Company  to  this  effect 
Steel  again  took  the  matter  up  with  the  com- 
mission firm  and  they  finally  suggested  that 
what  is  termed  a  trial  sale  for  July  might  be 
undertaken,  and,  if  that  went  through,  the 
sale  could  be  later  transferred  to  S^tem- 
ber  when  defendant  could  make  actual  de- 
livery of  the  rye.  Steel  informed  the  de- 
fendant of  this  and  such  a  sale  was  made 
at  $1.49  per  bushel.  At  this  time  he  author- 
ized the  sale  of  1,000  bushels,  later  of  4,000, 
and  later  still  of  5,000  bushels,  and  sales 
tbos  authorized  were  made. 

In  the  fall  of  1917,  the  defendant  deliv- 
ered to  the  Pomona  Valley  Farmers'  Eleva- 
tor Company  approximately  2,618  bushels  of 
rye.  On  the  20th  day  of  October,  1917,  this 
was  sold  at  $1.67  per  bushel,  amounting  to 
a  total  of  $4,196.85.  Prior  to  the  time  the 
defendant  delivered  to  the  Elevator  Company 
the  above-mentioned  number  of  bushels  of 
actual  rye,  he  agreed  with  it  that  it  should 
pay  him  $1  per  bushel  for  each  bushel  of  rye 
hauled  to  the  elevator,  as  he  claimed  it  was 
necessary  for  him  to  have  this  amount  to  pay 
the  threshing  expense,  etc,  the  balance  of 
the  selling  price  of  the  rye  so  delivered  to  be 
applied  on  the  loss  to  which  reference  h<\s 
heretofore  been  mada  Tlie  Elevator  Com- 
pany did  make  certain  advances  to  the  de- 
fendant, which  with  interest,  together  with 
a  note  to  the  Nortonville  Bank  of  $150,  aggr' 
gated  $2,486.86.  This  amount,  deducted  frt% 
the  $4,196.86,  the  selling  price  of  the  actua^ 
rye,  left  remaining  $1,710,  $1,505  of  whicb 
was  indorsed  by  the  Elevator  Company,  on 
the  loss  account  wlilch  had  occurred  from  tbw 
time  of  the  execution  and  delivery  of  the 
note  of  $4,000  until  the  transaction  was  final- 
ly closed  in  July  by  the  purchasing  on  the 
market  of  the  10,000  bushels.  The  remain- 
ing $205  was  indorsed  by  the  Elevator  Oom- 
pany on  the  note. 

The  defendant's  testimony  in  substance  is 
that  he  directed  the  $1,710  to  be  applied  upon 
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the  $4,000  note,  while  Steel  testified  In  sub- 
stance that  It  was  to  be  applied  first  upon  the 
losa  account  due  to  the  rye  transaction,  and 
the  balance  on  the  note.  The  defendant  tes- 
tified Ui  substance  that  he  gave  the  plaintiff 
no  direction  to  apply  any  of  the  money  on  the 
loss  account,  and  that  he  knew  of  no  charge 
or  account  against  him  except  that  repre- 
sented by  the  note. 

Defendant  attempts  to  show  that  the  loss 
at  the  date  of  execution  and  delivery  of  the 
note  was  f3,000,  while  the  testimony  of 
Steel  is  that  the  losses  equaled  the  amount 
of  the  note.  The  testimony  of  each  shows 
that  the  total  loss  was  $5,505,  $25  of  which 
was  commission  charged  by  the  Tenney  Com- 
pany. 

The  testimony  of  the  defendant  is  to  the 
effect  that  the  whole  rye  transaction  except 
where  the  actual  rye  was  delivered  was  a 
speculation.  It  will  serve  no  useful  purpose 
to  set  forth  any  of  the  evidence  In  detail. 
There  Is  only  one  assignment  of  error,  which 
may  be  divided  into  two  important  conten- 
tions: 

(1)  That  the  court  erred  in  granting  plain- 
tiff's motion  for  a  directed  verdict  made  at 
the  close  of  the  trial,  and  in  not  submitting 
the  Issues  to  the  Jury. 

(2)  That  there  was  a  direct  conflict  in  the 
evidence  on  a  number  of  material  Issues,  and 
for  this  reason  it  is  claimed  that  the  facta 
of  the  case  should  have  been  submitted  to 
the  Jury  for  determination.  It  is  the  defend- 
ant's contrition  that  the  entire  transaction 
with  refo^ence  to  the  10,000  bushels  of  tye 
was  purely  a  gambling  transaction,  and  that 
for  this  reason  there  was  no  consideration  for 
the  note.  His  contentlcm  in  this  regard  la  en- 
tirely without  merit.  The  testimony  clearly 
shows  that  he  expected  that,  if  his  rye  crop 
was  normal,  he  would  have  about  12,000 
bushels.  At  the  time  of  the  transaction  rye 
was  about  $1.49  per  bushel.  The  defendant 
expected  rye  to  be  a  lesser  price  in  the  fall, 
when  the  rye  crop  would  be  ready  for  sale; 
hence  he  desired  to  contract  the  sale  of  it. 
About  the  time  the  transaction  took  place, 
the  E3evator  Company  declined  to  contract 
for  purchase  of  the  prospective  crop  of  rye. 

[1]  The  Elevator  Company  would,  however, 
undertake  to  handle  the  transaction  as  a 
"hedge."  The  term  "hedge"  is  well  under^ 
stood  In  connection  with  transactions  on  the 
{(rain  market,  and  that  term  needs  no  fur- 
ther elucidation.  If  the  transaction  could 
be*handled  as  a  hedge,  It  would  result  In 
procuring  for  the  defendant  a  price  for  his 
prospective  crop  of  rye,  at  the  time  of  mar- 
keting thereof,  of  not  less  than  the  amount 
for  which  the  10,000  bushels  were  sold  on 
the  market  by  the  Elevator  Company  for  de- 
fendant In  other  words,  the  10,000  bushels 
would  represent  a  sale  of  defendant's  pro*- 
pectlve  crop  of  rye  which  was  then  in  ex- 
istence, but  which   bad  yet  not  matured. 


When  consummated,  the  transactton  would 
be  what  is  denominated  a  "hedge." 

The  Elevator  Company  was  at  an  times 
acting  for  the  defendant  In  the  hedging  trans- 
actions. Defendant  had  the  prospective  crop 
of  rye  which,  if  normal,  would  exceed  the 
nnrnber  of  bushels  sold  on  the  market  for 
him  by  the  Elevator  Company,  and  whidi 
we  think  the  record  clearly  shows  was  in> 
tended  to  be  delivered  to  fulfill  the  contract 
of  the  sale  of  the  10,000 'bushels  above  re- 
ferred to.  If  this  be  true,  and  we  think 
it  Is,  the  transaction  was  not  a  gambling 
one,  but  purely  a  hedging  transaction,  whldi 
is  not  unlawful,  and  does  not  partake  of 
the  nature  of  gambling.  It  is  not  difflcolt 
to  perceive  that  defendant  authortsed  tbe 
sale  of  the  10,000  bushels  so  that  he  would 
be  assured  of  a  good  price  for  his  crop  of 
rye  when  it  was  ready  to  market,  and  that 
he  expected  to  have  more  than  that  amount 
of  actual  rye  at  the  maturity  of  his  crop. 
He  evidently  expected  that  rye  woald  be 
a  great  deal  lower  in  price  at  marketing 
time  than  it  was  in  March,  the  time  of  the 
transaction,  and  by  selling  the  10,000  bush- 
els, and  by  being  able  to  transfer  the  same 
on  the  market  from  July  to»September,  the 
time  would  then  have  arlved  when  he  could 
deliver  an  amount  of  rye  equal  to  that  whldi 
he  had  sold,  and  If  at  the  time  of  the  deliv- 
ery the  market  price  of  rye  was  only  $.75 
per  bushel,  tt  is  not  difficult  to  see  that  he 
would  Lave  gained  -about  $.75  per  bushel  by 
the  transaction.  But,  unfortunately  for  de- 
fendant, and  contrary  to  his  expectations, 
rye  was  not  a  lower  price  at  the  time  he 
expected  to  maijcet  same,  but  continued  to 
advance  over  the  price  for  which  he  had 
sold  the  10,000  bushels  until  it  reached  $2.05 
per  bnshd,  when  defendant  desired,  no  doubt, 
to  terminate  the  loss,  and  ];M?ocared  the  Ele- 
vator Company  to  purchase  10,000  bushels 
on  the  market,  at  which  time  his  loss  had 
reached  $5,506.  His  prospective  crop  of  rye 
did  not  materialtee  as  he  expected,  and  hence 
he  could  not  deliver  a  sufficient  number  of 
bushels  to  cover  the  sale  of  the  10,000  bush- 
els which  he  had  made,  and  hence  the  only 
thing  he  could  do  to  stop  his  loss  was  to  buy 
rye  in  amount  equivalent  to  tbe  number  o^ 
bushels  which  he  sold.    This  he  did. 

It  must  also  be  noticed  that  the  Elevator 
Company  never  received  any  benefit  or  profit 
from  the  transaction,  and  as  the  transaction 
was  handled,  there  was  no  way  In  which  tt 
could  make  a  profit  on  it  Certainly  it  is 
unbelievable  that  it  would  entail  a  great  loss 
on  Itself  without  expectation  or  any  possi- 
bility of  profit  to  it  It  Is  clear  that  it  was 
handling  the  matter  for  the  deftodant  as  a  - 
"hedge,"  and  not  otherwise. 

Other  transactions  of  the  defendant  on  the 
grain  market  which  occurred  prior  to  the  one 
In  question,  and  which  are  claimed  to  have 
been  speculation,  need  no  consideration  here. 
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as  tbey  bave  no  bearing  on  the  lasnes  bere 
Involved. 

[2,  S]  As  to  defendanf a  second  contention 
titet  there  was  a  conflict  of  evidence  on  ma- 
terial issues  which  should  have  been  sub- 
tnitted  to  a  jpry,  it  Is  only  necessary  to  say 
that  such  conflict.  If  any,  related  only  to  the 
alleged  direction  of  defendant  to  the  Ele- 
vator Company  rdattve  to  the  apjdlcatlon  of 
a  portion  of  the  money  rec^ved  for  the  rye 
actually  delivered  to  the  Elevator  Company. 
A  certain  amount  of  this  money  the  Elevator 
Company  applied  upon  defendant's  account 
with  it,  and  the  balance  upon  the  note  as 
above  stated.  The  defendant's  contention  Is 
that  he  directed  such  money  to  be  applied 
upon  the  note,  and  because  the  issues  in  this 
r^ard  were  not  submitted  to  the  Jory,  he 
contends  there  should  be  a  new  trial.  As- 
suming, however,  that  the  defendant  is  cor- 
rect in  his  contention,  and  assxuning  further 
that  this  is  the  only  relief  a  new  trial  would 
give  defendant,  and  we  think  this  assump- 
tion is  true,  we  are  clearly  of  the  opinion 
that  in  the  circumstances  of  this  case,  that 
would  not  be  sufficient  reason  for  granting  a 
new  trlaL  Instead  thereof,  this  court  could, 
with  consent  of  plaintiff,  order  the  Judgment 
modified  so  that  the  defendant  would  obtain 
benefit  equal  to  that  which  he  claims  he 
would  have  received  had  the  money  beoi  In- 
dorsed on  the  note  Instead  pf  applied  to  the 
payment  of  the  account. 

The  note  bore  7  per  cent,  interest  before 
and  10  per  cent,  after  maturity.  The  account 
drew  the  legal  rate  of  6  per  cent  per  annum. 
And  assuming,  bat  not  deciding,  that  defend- 
ant directed  the  $1,710,  the  balance  of  the 
price  of  rye  sold  to  the  Elevator  Company, 
after  deducting  the  amount  it  advanced  him 
for  expenses  to  which  reference  heretofore 
has  been  made,  to  be  applied  on  the  note.  It 
is  clear  that  he  would  be  entitled  <Hily  to  a 
credit  of  the  difference  between  the  interest 
at  the  rate  the  note  bore,  and  interest  at 
the  legal  rate  on  the  amount  paid  since  the 
date  of  payment,  and  if  Uie  Judgment  is  so 
modified  there  would  be  no  Issue  remaining 
for  a  new  trial.  The  plaintiff  on  oral  argu- 
ment consented  that  this  modification  might 
be  made.  .Plainly,  under  the  evidence  the 
defendant  is  entitled  to  no  other  relief.  The 
Judgment  is  therefore  directed  to  be  modified 
as  above  indicated,  and  so  modified  it  is  af- 
flnned.  Kespoudent  is  entitled  to  his  costs 
and  disbursements  on  appeaL 

BBONSON.  BIBDZEIA  and  ROBINSON, 
JJ.,  concur. 

CHRI8TIANS0N,  J.  (concurring).  I  agree 
with  Mr.  Chief  Justice  GBAOE  that  the  only 
question  for  the  Jury  in  this  case  was 
whether  the  defendant  directed  the  plaintiff 
to  apply  the  $1,710  upon  the  note.  Upon  all 
other  issues  of  fact  there  was  no  conflict  in 


f  the  evidence,  and  no  room  for  different  coo- 
elusions  to  be  drawn  by  reasonable  men. 
Furthermore  the  evidence  was  such  that  it 
is  manifest  that  there  could  be  no  different 
result  upon  another  trial.  In  other  words 
the  disposition  made  of  the  case  In  the  opin- 
ion prepared  by  the  Chief  Justice  is  the  most 
favorable  to  the  defendant  that  could  pos- 
sibly be  made  upon  another  trlaL  And  upon 
the  oral  argument  plaintiff's  counsel  stated 
that  in  event  this  court  should  hold  that  the 
question  as  to  the  proper  amplication  of  the- 
$1,710  was  one  for,  and  should  not  have  been 
withdrawn  from,  the  Jury,  that  then  the 
plantlff.  In  order  to  terminate  the  litigation, 
would  and  did  consent  that  the  issue  mi^t 
be  determined  against  It,  and  the  Judgment 
modified  accordingly  by  this  court  Hence  I 
concur  in  the  disposition  made  of  this  cause 
in  the  opinion  written  by  the  Chief  Justice. 


WHEELER  V.  STATE.     (No.  21828.) 
(Supreme  Court  of  Nebraska.    Oct  14,  1921.) 

(Spllahvt  iy  th«  Court) 

Rape  «=>54(4)— In  a  prosecution  for  attempt 
to  oommit  rape,  faott  held  to  corroborate' 
proseootrlx't  story. 
In  a  prosecution,  charging  attempt  to  com- 
lyit  rape,  where  defendant  admitted  being  with 
prosecutrix,   but   contended  that  what  be  did 
was  with  her  consent  held,  that  her  coniplaint 
to  her  mother,  made  immediately  after  the  al- 
leged assault,  the  condition  of  her  clothing,  the- 
bruised,  scratched  and  bleeding  condition  of  her 
body,  and  the  shattered  condition  of  her  nervous 
system,  furnished  sufficient'  corroboration  of  her 
story   that   the   assault   made   upon  her   was 
agamst  her  will  and  felonions. 

Error  to  District  Court,  Pawnee  County;. 
Stewart  Judge. 

Jos^h  C.  Wheeler  was  convicted  of  at- 
tempt to  commit  rape,  and  be  brings  error. 
Affirmed. 

Matthew  Oering,  of  Plattsmouth,  and  J.  C. 
Dort,  of  Pawnee  City,  for  plaintiff  in  error. 

Clarence  A.  Davis,  Atty.  Oen.,  and  Mason 
Wheeler,  Ass't  Atty.  Gen.,  for  the  State. 

Heard  before  MORRISSEY,  O.  J.  and 
AILDRICH,  DAT,  DEAN,  FliAKTSBURG,. 
LETTON,  and  ROSE,  JJ. 

FLANSBURG,  3.  Grlminal  prosecution  on- 
a  cfharge  of  attempt  to  commit  rape.  Ac- 
cused was  convicted  and  brings  the  case  here 
for  review. 

The  contention  Is  Okat  ttie  story  at  the- 
prosecutrix  Is  not  ewroborated. 

The  testimony  of  the  prosecutrlz  is  that 
she  had  met  the  defendant  who,  daring  the 
absence  of  his  wife  from  home,  was  board- 
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lag  at  the  botel  wbere  she  was  a  waitroH; 
tbat,  after  an  acquaintance  ot  a  few  days,  de- 
fendant, about  8  o'clock  In  tbe  evening,  of- 
fered to  drive  her  home  In  his  automobile, 
which  offer  she  accepted.  As  they  approach- 
ed the  house  where  prosecutrix  was  living 
with  her  mother,  defendant  drove  toward  the 
country,  and  after  they  bad  been  in  the  car 
about  five  minutes  he  ezblbited  his  amorous 
inclinations  by  throwing  his  leg  over  hers,  and 
continued  his  advances  during  the  drive,  grab- 
bing her  nose,  biting  and  pinching  her  legs, 
and  telling  her  that  she  "had  to  come 
across" ;  she  In  the  meantime  endeavoring  to 
free  herself  from  his  emtoaces.  After  driv- 
ing some  distance  the  car  stopped  and  tbe 
door  was  opened,  either  by  the  defendant  or 
by  the  proaecatrix  falling  against  it,  and 
both  parties  got  out  of  the  car.  Defaidant 
then  endeavored  to  throw  her  down,  kicked 
her  ankles  and  threw  her  legs  out  from  un- 
der her.  During  the  encounter  her  head 
struck  the  car  door  and  she  lost  conscious- 
ness. When  she  recovered  the  defendant 
was  on  top  of  her  and  had  a  portion  of  her 
clothing  off  and  her  dress  up  around  her 
waist  Prosecutrix  believed  that  he  bad 
sexual  intercourse  with  her  while  she  was 
unconscious,  but  was  unable  to  testify  posi- 
tively to  the  fact  She  then  endeavored  to 
run  away,  but  defendant  shoved  her  in 
tbe  car  and  took  her  back  to  town,  stopping 
close  to  her  mother's  house. 

The  mother  of  prosecutrix  testified  that 
she  saw  the  car  draw  up  near  her  house 
about  10  o'clock  in  the  evening,  and  saw  her 
daughter  run  across  the  lawn ;  that  the  pros- 
ecutrix asked  her  to  "open  the  door  quick," 
that  "old  Wheeler  had  about  killed  her,"  and 
that  when  she  did 'open  the  door  she  saw 
prosecutrix  with  her  hair  down  and  her 
clothes  in  her  hand. 

Tbe  prosecutrix  was  in  an  Itysterlcal  con- 
dition, described  by  the  various  witnesses  as 
follows:  Her  hair  was  down  on  her  should- 
ers; her  face  was  bruised  and  8crat(4ied; 
most  of  her  underclothing  ofT;  her  dress 
torn ;  her  stockings  down  to  her  feet.  There 
was  a  swollen  place  on  her  head;  one  eye 
was  nearly  closed  and  her  lip  was  mashed; 
her  hands  and  wrist  were  scratched,  and  she 
appeared  scratched  all  over  from  her  waist 
iqt;  her  back  was  bruised  and  skinned  In 
many  places,  and  she  was  in  an  extremely 
nervous  and  hysterical  condition. 

Dr.  B.  L.  McCrea,  a  physician  of  20  years' 
practice,  who  was  Immediately  called  to  ren- 
der medical  attention,  described  her  condi- 
tion as  follows: 

"This  girl  was  scratched  all  over  tbe  chest 
and  back  in  every  way,  blood  oocing  out  of  those 
scratches.  She  had  a  cot  across  tbe  nose  about 
where  her  glasses  would  come.  She  had  a 
cat  over  an  eye;  she  had  a  lump  on  tbe  side 
of  her  head,  on  the  right  side.  She  had  a  large 
black  spot  at  the  angle  ot  the  Jaw,  the  left 


side.  She  had  a  large  bine  spot  en  die  shoiil< 
der.  AH  along  down  the  spine  there  was  a 
blue  spot,  as  far  as  her  short  corset  came,  that 
I  noticed.  And  that  is  all  that  I  exposed,  more 
than  on  the  right  limb,  about  six  inches  from 
the  knee  on  the  inside,  was  a  spot  about  two 
by  three  inches  denuded  of  the  Skin." 


The  doctor  also  testified  that  the  woman 
was  nervous  and  crying;  shook  all  over  and 
was  in  a  state  of  excitement  and  that  her 
pulse  was  running  very  high.  Three  or  four 
days  later,  this  doctor  again  examined  the 
prosecutrix,  and  found  the  upper  portion  of 
her  body  bruised,  and  npon  an  examination 
of  her  vagina  found  a  tear  of  about  a  quarter 
of  an  inch  at  the  lower  part  Open  cross- 
examination  the  doctor  testified  that  her 
breasts  were  scratched  and  bleeding,  and 
that  the  injury  to  her  sexual  organ  could 
have  been  caused  by  the  male  organ  of  a 
man  in  the  act  Of  Intercourse,  and  that  he 
had  observed  that  effect  Trom  intercourse  on 
many  different  occasions. 

The  aforementioned  description  of  the 
woman's  condition  is  substantiated  by  the 
testimony  of  her  aunt,  and  by  the  testimony 
of  John  McClung,  the  sheriff,  who  was  called 
in  immediately  after  the  assault  and  saw 
tbe  parties  about  2  o'clock  in  the  morning. 

The  defendant  took  tlie  stand  in  his  own 
behalf;  admitted  he  took  the  prosecutrix 
out  riding  the  evening  of  May  13,  1920;  in- 
sisted that  she  made  all  the  advances  to 
him ;  that  she  embraced  him  against  his  pro- 
test and  also  endeavored  to  kiss  him;  that 
the  car  stopped  of  its  own  accord  because  of 
some  accident  to  tlie  machinery;  that  she 
asked  him  whether  they  would  get  out  or 
stay  in,  and  that  she  agreed  to  everything 
that  was  done  that  night  and  aiade  no  pro- 
test whatever.  Defendant  however,  declined 
to  say  whether  or  not  he  had  sexual  inter- 
course with  tlie  proaecntrix,  on  the  ground 
that  to  answw  the  qnestion  would  tend  to 
incriminate  him. 

The  immediate  complaiiit  made  by  the  pros- 
ecutrix to  her  mother;  the  condition  of  her 
clothing;  the  bruised,  scratched  and  Bleed- 
ing condition  of  her  body;  and  the  complete- 
ly shattered  condition  of  her  nervous  system, 
all  shown  to  exist  at  the  time  defendant  left 
her  on  tiiie  road  near  her  home,  directly  fol- 
lowing  the  alleged  assault  are  clearly  suffi- 
cient to  furnish  corroboration  of  her  story 
that  a  felonious  assault  had  been  made  upon 
her,  and,  to  our  minds,  quite  conclusively  re- 
fute the  contention  of  defendant's  counsel 
that  prosecutrix  had  voluntarily  engaged  la 
sexual  intercourse  with  the  defendant 
Hammond  v.  State,  39  Neb.  252,  88  N.  W.  92 ; 
Kotouc  V.  State,  104  Neb.  680,  178  N.  W.  174; 
Robbins  v.  State,  100  Neb. ,  184  N.  W.  58. 

We  find  no  reversible  oror  in  tbe  record, 
and  the  case  la  affirmed. 
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NEDELA  V.  MARES  AUTO  CO.    (N».  2I5».) 
(Supreme  Court  of  Nebraska.    Oct.  14, 1&21.) 


rSyOobM  ty  the  Oowrt.) 

Matter  and  sarvaat  «s>362— EmploynMt  In 
garage  held  not  "oaauaJ  employmeat"  within 
oompeasatlon  aot 
Cue  who  is  emplojed  to  work  in  an  automo* 
bile  garage  without  any  understanding  as  to 
the  time  of  his  employment,  or  the  particular 
character  of  labor  he  ta  to  perform,  and  assem- 
blea  and  sets  up  automobiles  and  performs  such 
other  labor  in  and  about  the  garage  as  he  is 
directed  to  do  by  the  foreman  or  manager,  and 
such  work  is  incident  to,  and  in  the  usual 
course  of,  the  business,  is  held  not  to  be  casu- 
ally employed  within  the  meaning  of  the  Em- 
ployers' liabiUty  Act  (Bey.  St  1913,  {I  8642- 
3696). 

Appeal  from  District  Court,  Saline  Coun- 
ty; Brown,  Judge. 

Action  by  Jolin  Nedela  against  tbe  Mares 
Auto  Company  for  personal  injuries.  Ver- 
dict for  plaintiff,  motion  for  new  trial  over- 
ruled, and  defendant  appeals.    Beversed. 

Crofoot,  Fraser,  Connolly  &  Stryker,  of 
Omaha,  and  B.  V.  Kobout,  of  Wllber,  for  ap- 
pellant. 

Bartos  A  Bartos,  of  Wilber,  for  appellee. 

Heard  before  MORRISSET,  O.  J.,  and 
BOSE  and  FLAKSBUBG,  JJ.,  and  BBGLEY 
and  LESLIE,  District  Judges. 

LESLIE,  District  Judge.  Action  for  per- 
Bonal  injuries  alleged  to  have  been  sustained 
by  the  appellee,  who  wUI  be  referred  to  as 
tbe  plaintiff,  wbile  employed  by  the  appel- 
lant, who  will  be  referred  to  as  the  defend- 
ant 

The  plaintiff  brought  ttila  action  upon  the 
theory  that  the  accident  was  caused  by  neg- 
ligence on  die  part  of  the  manager  of  the 
garage,  but  the  prayer  1b  that  his  damages  be 
asseased  under  the  compensation  act,  should 
tlie  facts  call  for  an  assessment  of  damages 
under  that  act,  and,  if  not,  then  for  Judg- 
ment for  $10,450  and  costs. 

The  defendant  by  its  answer  denies  that 
the  accident  was  due  to  its  negligence,  and 
alleges  that  both  parties  were  subject  to  the 
provisions  of  tbe  Employers'  Liability  Act; 
that  neither  had  filed  an  election  or  declara- 
tion not  to  be  bound  thereby. 

The  Jury  found  for  the  plaintiff  in  the  sum 
of  $4,500.  Motion  for  a  new  trial  was  over- 
ruled, and  from  this  the  defendant  has  ap- 
pealed. 

It  appears  from  the  evidence  that  on  the 
leth  day  of  December,  1918,  the  manager  of 
the  defendant  company  solicited  plaintiff  to 
work  for  the  defendant,  and  that  on  the  fol- 
lowing day  he  went  to  work  in  the  defend- 
ant's garage.     Nothing  was  said  by  either 
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party  as  to  what  particular  work  the  plain- 
tiff was  to  do,  over  what  period  of  time  his 
employment  would  extend,  nor  what  his  wag- 
es would  be.  The  only  evidence  bearing  np- 
on  the  subject  is  found  in  the  record  of  the 
plalntifTs  testimony,  and  Is  as  follows : 


"Q.  Now,  did  yon  have  a  talk  with  Charley 
Mares  about  going  to  work  for  him?  Did  you 
have  a  talk  with  him?  A.  Yes.  Q.  When  was 
that  talk?  A.  Sixteenth  of  December.  Q. 
What  year?  A.  1918.  •••(}.  Now,  what 
did  he  say  to  you,  and  what  did  you  say  to  him 
at  that  time  and  place?  A.  Why,  he  told  me 
if  I  couldn't  help  him  work.  Q.  What  did 
you  say?  A.  And  I  said  yes.  Q.  At  that  time 
did  he  say  what  kind  of  work  you  was  to  do? 
A.  No.  Q.  At  that  time  did  he  say  for  how 
long  yon  was  to  work  for  him?  A.  Nothing 
was  said.  Q.  At  that  time  was  there  anything 
said  about  what  wages  you  were  to  get?  A. 
No.  Q.  Is  that  all  that  was  said  at  that  time 
and  place?    A.  Tea." 

From  the  17th  to  the  2l8t  of  December, 
Ave  days,  the  plaintiff  was  engaged  in  as- 
sembling and  putting  together  new  cars,  and 
whatever  else  he  was  directed  to  do  In  and 
about  the  garage.  The  evening  of  the  21st, 
and  Just  before  he  left  the  garage,  he  was  re- 
quested by  the  manager  to  hold  a  wheel 
while  the  manager  took  a  hammer  and  chisel 
and  attempted  to  do  something  to  the  wheel; 
Just  what  is  not  disclosed.  It  seems,  how- 
ever, that  he  struck  the  chisel  with  the  ham- 
mer while  it  was  against  some  part  of  the 
wheel,  and  immediately  a  chip  of  steel  struck 
the  plaintiff  in  his  right  eye.  As  a  result 
of  this  the  plaintiff  lost  the  sight  of  his  eye, 
and  later  bad  the  eye  removed. 

Two  queetlona  are  raised  by  the  appeal  of 
the  defendant:  First,  were  the  parties  sub- 
ject to  the  provisions  of  the  Employers'  Lia- 
bility Act?  Second,  does  the  evidence  dis- 
close any  actionable  negligence  on  the  part 
of  the  defendant? 

Section  3653,  Bev.  St  1918,  provides: 

"In  the  occupalions  described  in  section  97 
of  this  chapter,  and  all  contracts  of  employment 
made  after  the  taking  effect  of  this  article 
shall  be  presumed  to  have  been  made  with  ref- 
erence, and  subject  to  the  provisions  of  part 
11  hereof  unless  otherwise  expressly  stated  in 
the  contract,  or  unless  written  or  printed  notice 
has  been  given  by  either  party  to  the  other,  as 
hereinafter  provided,  that  he  does  not  accept 
the  provisions  of  part  11.  Every  such  employ- 
er and  every  employee  Is  presumed  to  accept 
and  come  under  part  11  hereof,  unless  prior 
to  accident  he  shall  signify  his  election  not  to 
accept  or  be  bound  by  the  provisions  of  part 

n." 

Section  3652  provides: 

"Such  agreement  or  the  election  hereinafter 
provided  for  shall  be  a  surrender  by  the  parties 
thereto  of  their  rights  to  any  other  method, 
form  or  amount  of  compensatiou  or  determina- 
tion thereof  than  as  provided  in  part  U  of  this 
article." 
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Subdivision  3,  i  3656,  la  as  follows: 

"It  ahall  not  be  constmed  to  include  any  per- 
sons whose  employment  is  casual,  or  not  for 
the  purpose  of  gain  or  profit  by  the  employer, 
or  which  is  not  in  the  usual  course  of  the  trade, 
business,  profession  or  occupation  of  his  em- 
ployer. The  term  'casual'  shall  be  construed 
to  mean  'occasional;  coming  at  certain  times 
without  regularity,  in  distinction  from  stated  or 
regular.' " 

The  plalntiS  was  not  hired  for  a  limited 
or  even  definite  period  of  tlipe,  nor  to  do 
a  particular  Job  or  speclflc  kind  of  work. 
He  was  asked  to  go  to  work  for  the  defend- 
ant, agreed  so  to  do,  and  entered  the  service 
of  the  defendant  for  an  Indefinite  period  of 
time.  During  the  five  days  of  his  employment 
he  assembled  and  put  together  new  cars  and 
performed  whatever  other  duties  he  was  di- 
rected to  do  by  the  foreman  or  manager  of  the 
garage.  It  is  apparent  from  the  record  that 
he  was  expected  to  do  and  did  do  such  labor 
as  men  employed  about  a  garage  would  ordi- 
narily do.  His  employment  was  in  the  usual 
course  of  the  business  of  the  employer,  and 
It  is  clear  that  it  was  in  furtherance  of  the 
defendant's  gain  or  profit  Neither  party 
had  elected  or  declared  that  he  or  it  would 
not  accept  or  be  bound  by  the  provisions  of 
part  II  of  said  act 

ISie  plaintiff  urges,  however,  that  the 
defendant  rested  Its  case  without  making 
an  effort  to  prove  that  the  employment  was 
casual,  and  also  of  showing  that  It  had  com- 
pUed  with  section  3687,  Rev.  St  1913,  as 
amended  Laws  1917,  C.  85,  |  21,  which  la  as 
follows : 

"Every  employer  in  the  occupations  describ- 
ed in  section  97  of  this  chapter  shall  either  in- 
sure and  keep  insured  his  liability  under  this 
article  in  some  corporation,  association  or  or- 
ganization authorized  and  licensed  to  transact 
the  business  of  workmen's  compensation  in- 
surance in  this  state,  or  shall  furnish  to  th« 
compensation  commissioner  satisfactory  proof 
of  his  financial  ability  to  pay  direct  the  com- 
pensation in  the  amount  and  manner  and  when 
due  as  provided  for  in  this  act  In  the  latter 
case  the  compensation  commissioner  may  in  his 
discretion  require  the  deposit  of  an  acceptable 
security,  indemnity  or  bond  to  secure  the  pay- 
ment of  compensation  liabilities  as  they  are 
incurred.  Every  employer  who  fails,  neglects 
or  refuses  to  comply  with  the  conditions  set 
forth  in  this  section  shall  be  deemed  to  have 
elected  not  to  come  under  part  II  hereof  and 
shall  be  required  to  respond  in  damages  to  on 
employee  for  personal  injuries,  or  where  per- 
gonal injuries  result  in  the  death  of  an  em- 
ployee, then  to  his  dependents,  in  like  manner 
as  if  the  employers  had  filed  an  election  with 
the  compensation  commissioner  rejecting  the 
provisions  of  part  n  of  the  compensation  act" 

We  cannot  agree  with  plaintiff's  contention 
in  this  regard.  First,  It  was  not  necessary 
for  the  defendant  to  offer  evidence  to  show 
that  the  plaintiff's  employment  was  not  cas- 


ual If  the  evidence  offered  t>y  tbe  plaintiff 
himself  established  the  elements  necessary 
to  bring  the  parties  within  tbe  provisions  of 
the  Employers'  liability  Act  Second,  the 
defendant  Is  presumed  to  have  complied  with 
the  law  and  taken  out  liability  Insurance, 
or  furnished  the  compensation  commission- 
er satisfactory  proof  of  Its  financial  abUlty 
to  meet  claims  for  compensation  made 
against  it  In  the  absence  of  evidence  re- 
butting this  presumption,  it  was  not  neces- 
sary for  the  defendant  to  offer  evidence  that 
It  had  complied  with  the  law. 

Numerous  courts  have  expressed  themselv- 
es in  various  ways  under  the  different  Em- 
ployers' Liability  Acts  as  to  what  constitutes 
casual  employment  but  none  of  the  cases 
that  we  have  examined  throw  any  light  upon 
the  situation  developed  by  the  facts  in  this 
case.  As  we  view  It  the  employment  of  tbe 
plaintiff  was  not  casual,  but  was  regular 
and  In  the  usual  course  of  the  business  of  the 
employer.  This  being  true,  both  parties  sur- 
r«idered  their  rights  to  any  other  method  of 
determination  of  the  amount  of  comi>ensatlon 
than  that  provided  for  under  the  Employers' 
Liability  Act  The  plaintiff  was  not  entitled 
to  maintain  this  action,  but  should  have  sub- 
mitted his  claim  for  comiiensation. 

Taking  this  view  of  It  we  shall  not  consid- 
er whether  or  not  there  was  actionable  neg- 
ligence on  the  part  of  the  defendant 

For  the  reasons  herein  stated,  the  Judg- 
ment of  tbe  lower  court  Is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Reversed. 


BAYLOR  V.  HALL  et  al.   (FOLSOM   BAK- 
ERY  et  al..  Interveners).    (No.  21433.) 

(Siipreme  Court  of  Nebraska.    Oct  14,  1921.) 

(ByUabut  Iv  the  Oomrt.) 

1.  CoRtraots  «=»!  52— Court  will  give  due  forse 
to  grammatieai  arrangement  of  words  and 
elantes  In  oonstmotlMi  nnlnss  valuing  with 
parties'  Intention. 

In  construing  a  contract  a  court  will  give 
due  force  to  the  grammatical  arrangement  of 
the  words  and  clauses,  unless  by  so  doing  it  ap- 
pears to  be  at  variance  with  tbe  intention  of 
the  parties  as  indicated  by  the  contract  as  a 
whole. 

2.  Centraots  «b>IS2— A  relative  werri  or  eiaiiae 
will  generally  be  oenstrned  as  referring  te 
Its  nearest  anteoedent 

It  is  a  general  rule  of  construction,  unless 
the  intention  of  the  parties  appears  otherwise, 
that  a  relative  word  or  clause  will  be  con- 
strued as  referring  to  its  nearest  antecedent 

3.  Contraots  <8=»189--Clause  oonstnied  as  re- 
ferring to  Its  nearest  anteoedent. 

The  contract  set  out  in  the  opinion  con- 
strued, and  held,  that  the  clause,  "to  be  used 
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in  the  liqoidatloii  of  tlie  Indebtedness  o(  said 
Iiindell  Hotel  existing  on  and  prior  to  Angnst 
1,"  1916,"  refers  to  the  nearest  antecedent, 
namely,  that  the  accounts  assigned  to  the 
lindeU  Service  Company  should  be  so  uaed, 
and  does  not  include  the  48  shares  of  stock  as- 
signed to  HalL 

Appeal  from  District  Court,'  Lancaster 
County;  B.  J.  Clemments,  Judge. 

Action  In  equity  by  P.  B.  Baylor,  as 
trustee,  against  Henry  J.  Hall  and  others. 
In  which  the  Folsom  Bakery  and  others  In- 
tervened. From  a  Judgment  in  favor  of 
defendants  Hall  and  the  Llndell  Service  Com- 
pany, plaintiff  and  the  interveners  appeal. 
Reversed  and  remanded. 

Claude  S.  Wilson,  of  Lincoln,  for  appellant 
Baylor. 

O.  L.  Clark  and  Fa^wcett  ft  Mockett,  all  of 
Lincoln,  for  appellants  Folsom  Bakery  and 
others. 

Doyle,  HaUigan  &  Doyle,  H.  N.  Mattley, 
and  C.  G.  Flansbnrg,  all  of  Lincoln,  for  ap- 
iwllees. 

Heard  before  MORRISSEY,  0.  X,  and 
LE:a:TON,  DBAM,  and  DAT,  33. 

DAY,  X  This  is  an  action  ifi  equity, 
somewhat  in  the  nature  of  an  accounting, 
brought  by  f!  B.  Baylor,  trustee  for  certain 
creditors  of  Robert  W.  Johnston,  against 
Henry  J.  Hall,  Lindell  Service  Company,  a 
corporation,  and  Robert  W.  Johnston.  The 
action,  tn  so  far  as  it  affected  the  defendant 
Johnston,  was  based  upon  certain  accounts 
due  and  owing  by  Johnston  to  the  creditors 
represented  by  the  trustee.  The  action,  in 
so  far  as  It  sought  to  charge  defendants 
Hall  and  the  Lindell  Service  Company  with 
liability  for  the  debts  of  Johnston,  was  based 
upon  certain  contracts,  reference  to  which 
will  hereaft^  be  made.  After  the  action 
was  commenced  other  creditors  of  Johnston 
were  permitted  to  intervene,  charging  sub- 
stantially the  same  facts  as  alleged  by  the 
plaintiff,  and  joining  the  plaintiff  in  the  relief 
prayed.  The  trial  court  found  the  Issues  in 
favor  of  the  plaintiff  and  the  interveners, 
as  against  the  defendant  Johnston,  and 
rendered  a  Judgment  against  him  for  the 
amount  found  to  I>e  due  the  plaintiff  and  the 
respective  interveners.  The  trial  court  fur- 
ther found  the  issues  in  favor  of  the  defend- 
ants Hall  and  the  Lindell  Service  Company,' 
and,  as  to  these  defendants,  the  petitions  of 
the  plaintiff  and  the  interveners  were  dis- 
missed. From  the  Judgment  in  favor  of  HaU 
and  the  Lindell  Service  Company,  the  plain- 
tiff and  the  interveners  have  appealed. 

A  brief  reference  to  the  circumstances  lead- 
ing up  to  the  making  of  the  contracts  will 
serve  to  a  better  understanding  of  the  precise 
point  In  controversy.  It  appears  that  for 
some  years  prior  to  August  1,  1916,  Robert 


W.  Johnston  had  conducted  the  LindeU  Hotel 
in  the  dty  of  Lincoln,  Neb.,  and  had  become 
Indebted  in  considerable  sums  to  various 
creditors.  At  that  time  he  held  the  title  to 
the  hotel  property  in  his  own  name,  but  it 
was  Incumbered  by  a  mortgage  for  approxi- 
mately the  purchase  price.  He  was  in 
arrears  with  the  interest  payment,  and  the 
mortgagees  were  considering  taking  steps  to 
repossess  themselves  of  the  property.  Nego- 
tiations were  entered  into  between  Ball  and 
Johnston,  which  resulted  in  a  contract  be- 
tween the  parties  dated  August  1,  1916,  by 
the  terms  of  which  they  agreed  to  organize 
a  corporatioir  to  be  known  as  the-  Lindell 
Service  Company,  to  succeed  Johnstcm  in  the 
proprietorship  of  the  Lindell  HoteL  Arrange- 
ments were  perfected  By  which  Johnston  was 
to  deed  the  hotel  property  back  to  the  origi- 
nal owners,  and  they  in  turn  were  to  lease 
the  premises  to  the  IJndell  Service  Company 
for  a  period  of  10  years,  no  rent  to  be  paid 
for  the  first  year.  Under  the  agreement  Hall 
was  to  pay  into  the  treasury  of  the  corpora- 
tion $5,100,  and  was  to  receive  therefor  51 
shares  of  the  capital  stock.  Johnston  was  to 
transfer  to  the  corporation  the  provisions  on 
hand,  purchased  for  the  operation  of  toe 
hotel,  and  also  to  turn  over  to  the  corporation 
a  cafg  owned,  by  him  at  Capital  Beach,  a 
pleasure  resort  near  Lincoln,  for  which  he 
was  to  receive  49  shares  of  the  stodc  in  the 
corporation.  Johnston  further  agreed  to  as- 
sign 1  share  of  his  stodc  to  an  employee 
designated  by  HalL  Pursuant  to  the  agree- 
ment the  corporation  was  organized  and 
entered  upon  the  oi>eration  of  the  hotel.  The 
contract  of  August  1,  1916,  recognized  that 
Johnston  was  ovrlng  certain  accounts  incur- 
red in  the  operation  of  the  hotel,  and  In  that 
behalf  provided  as  follows: 

"It  is  further  agreed  that  inasmuch  as  there 
are  now  certain  bUls  owed  to  divers  parties  for 
provisions,  laundry  and  other  matters  pertain- 
ing to  the  management  and  operation  of  the 
said  hotel,  to  the  present  date,  which  are  be- 
lieved to  be  in  excess  of  $11,500,  the  exact 
amount  thereof  is  not  known,  that  said  bUls 
will  be  paid  from  time  to  time,  after  current 
expenses  are  paid,  from  the  revenues  derived 
from  the  operation  of  said  hotel,  as  rapidly  as 
the  revennes  so  derived  will  permit  the  payment 
of  said  bills.  The  money  expended  in  the  pay- 
ment of  said  bUls  will  be  charged  to  the  said 
Robert  W.  Johnston,  and  deducted  from  his 
share  of  the  profits  resulting  from  the  opera- 
tion of  said  hotel." 

Acting  under  this  contract  the  Undell  Serv- 
ice Company  paid  out  from  time  to  time  on 
Johnston's  debts,  up  to  April,  11,  1917,  the 
sum  of  $15,584.73.  Through  an  error  of  the 
bookkeeper  the  corporation  had  advanced  on 
account  of  these  debts  several  thousand  dol- 
lars more  than  the  net  earnings  of  the  cor- 
poration. An  audit  of  the  books  then  dis- 
closed that  Johnston's  debts  on  August  1, 
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1916,  amounted  to  approximately  $33,00a 
Other  complications  arose  In  the  affairB  of 
the  corporation,  and  Johnston,  who  had 
managed  the  hotel,  took  employment  else- 
where. At  this  stage  of  the  business  afT&lrs 
of  the  corporation,  Hall  and  Johnston  enter- 
ed Into  another  contract  of  date  April  11, 

1917.  The  provisions  of  this  contract  which 
bear  iqpon  tbe  present  controversy  are  para- 
graphs 1,  S,  and  6,  and  are  as  follows: 

"(1)  That  said  Robert  W.  Johnston  win  as- 
sign to  tbe  first  party  (Henry  J.  Hall)  forty- 
eight  (48)  sbares  of  tbe  capital  stock  in  tbe 
Lindell  Service  Company,  a  corporation  of 
Iiincoln,.  Nebraska;  will  assign  to  said  Idndell 
Service  C!ompany  all  nnpaid  bills  and  accounts 
receivable,  now  due  tbe  Lindell  Hotel  under  tbe 
former  management  by.Robert  W.  Johnston,  to 
be  used  in  the  liquidation  of  tbe  indebtedness 
of  the  said  Lindell  Hotel,  existing  on  and  prior 
to  August  1,  1916." 

"(5)  First  party,  (Hall)  further  agrees  that 
tbe  Lindell  Service  Company,  at  a  meeting  of 
its  stockholders,  will  authorize  tbe  making  of  a 
contract  by  said  Lindell  Service  Company,  a 
corporation,  to  assume  and  pay  that  certain 
indebtedness  of  Robert  W.  Johnston,  described 
in  a  certain  written  agreement  between  Henry 
J.  Hall  and  Robert  W.  Johnston,  to  incorporate 
the  Lindell  Service  0>mpany,  dated  August  It 
1916,  pursuant  to  the  terms  of  said  written 
contract,  as  more  fuUy  set  forth  in  said  con- 
tract. 

"(6)  First  party  further  agrees  that  neither 
he,  tbe  said  Henry  J.  Hall,  nor  the  Lindell  Serv- 
ice Company,  wiU  make  any  claims  against  tbe 
said  Robert  W.  Johnston  on  account  of  ad- 
vances made  by  said  Lindell  Service  Company, 
in  payment  of  tbe  indebtedness  of  said  Robert 
W.  Johnston,  incurred  and  existing  prior  to 
August  1,  1916." 

Johnston  complied  with  the  terms  of  the 
contract  Hall  took  no  steps  to  have  the 
provisions  of  paragraph  6  of  the  contract 
carried  out,  but  continued  to  operate  the 
hotel  until  June  1, 1917,  at  which  time  he  sold 
all  of  the  corporate  property  Including  the 
lease,  realizing  therefor,  net,  $7,480.  With 
this  sum  he  paid  his  note  of  $5,100  given  for 
borrowed  money  to  pay  for  his  shares  of 
stock,  and  used  the  balance  in  paying  indebt- 
edness of  the  Lindell  Service  Company.  None 
of  the  accounts  assigned  to  the  Lindell  Ser- 
vice Company  under  the  provisions  of  para- 
graph 1  were  collected. 

[1,2]  The  plaintiff,  as  well  as  tbe  Inter- 
veners, state  that  the  whole  question  pre- 
sented by  the  record  turns  upon  the  Inter- 
pretation to  be  given  to  paragraph  1  of  the 
contract  of  April  11,  1917.  It  Is  their  con- 
tention that  the  contract  requires  that  the 
48  shares  of  stock  assigned  to  Hall  sbonld  be 
used  by  him  In  liquidation  of  Johnston's 
debts  contracted  prior  to  August  1, 1916,  and 
it  Is  argued  that,  Inasmuch  as  Hall  has  con- 
verted the  assets  of  the  corporation  Into 
money,  therefore  48/100  of  tbe  net  proceeds 
derived  from  the  sale  of  the  corporate  prop- 


erty should  be  applied  In  the  payment  of 
JcAnston's  old  debts.  We  are  unable  to 
agree  with  counsel  In  this  Interpretation  of 
the  contract  As  we  view  it,  the  first  para- 
graph of  the  contract  does  not  mean  that  the 
48  shares  should  be  applied  In  payment  of  the 
debts.  The  phrase  In  the  contract,  "to  be 
used  in  the  liquidation  of  the  Indebtedness  of 
the  said  Lindell  Hotel,  existing  on  and  prior 
to  Angnst  1,  1916,"  refers  only  to  the  first 
antecedent  namely,  that  the  assigned  ac- 
counts should  be  so  used.  Ordinarily  in  con- 
struing a  contract  a  court  will  give  due 
force  to  the  grammatical  arrangement  of  the 
clauses,  unless  by  so  doing  It  appears  to  be 
at  variance  with  the  Intent  of  the  parties  as 
Indicated  by  tbe  contract  aa  a  whole.  The 
cardinal  rule  is  to  carry  out.  If  possible,  tbe 
Intention  of  the  parties.  lic  a  clause  con- 
tained in  a  written  contract  would  by  gram- 
matical construction  have  one  application, 
and  from  the  whole  tenor  of  the  instrument 
It  Is  manifest  that  the  parties  to  it  intended 
It  to  have  a  more  extended  application,  It 
will  be  construed  according  to  tbe  Intended 
Intention  of  the  parties.  Thus  It  Is  the  gen- 
eral rule  that,  unless  the  Intention  appears 
otherwise,  a  relative  word  or  clause  will  be 
construed  as  referring  to  Its  nearest  anteced- 
ent But  where  the  context  of  the  writing' 
shows  that  the  relative  word  or  clause  is  not 
Intended  to  apply  to  Its  nearest  antecedent 
it  wIU  be  construed  In  such  a  way  as  to  carry 
out  tbe  intention  of  the  parties.  6  R.  C  U 
845,  S  234. 

[3]  Applying  these  general  principles  to  the 
contract  In  question.  It  seems  clear  to  us 
that  the  clause,  "to  be  used  In  the  liquidation 
of  tbe  Indebtedness  of  the  said  Lindell  Hotel, 
existing  on  and  prior  to  August  1,  1916," 
refers  only  to  its  nearest  antecedent,  namely, 
that  the  accounts  assigned  should  be  so  need. 
By  paragraph  5  of  the  contract.  Hall  agrees 
that  he  will  have  the  gtoclcholders  of  the 
Lindell  Service  Company  authorize  the  cor- 
poration to  make  a  contract  to  assume  and 
pay  Johnston's  IndebtedneBs  arising  out  of 
the  former  management  of  the  Lindell  Hotel, 
the  same  to  be  paid  In  accordance  with  the 
terms  of  the  contract  of  August  1,  1016.  By 
that  contract  the  debts  of  Johnston  were  to 
be  paid  off  from  time  to  time  after  current 
expenses  were  paid  from  the  revenues  deriv- 
ed from  the  operation  of  the  hotel,  as  fast 
as  the  revenues  would  permit,  and  that  the 
mcmey  so  paid  out  on  bills  was  to  be  charged 
to  Johnston's  account  By  the  contract  of 
April  11,  1917,  HaU  and  the  Undell  Service 
Company  agreed  to  waive  any  claim  against 
Johnston  by  reason  of  tbe  advances  so  made. 
While  we  are  of  the  view  that  the  contract 
does  not  require  that  HaU  should  use  tbe 
48  shares  of  stock  in  the  payment  of  John- 
ston's old  debts,  It  is  quite  apparent,  we 
think,  that  Hall  has  breached  the  contract 
He  made  no  effort  to  hare  tbe  stockholdera 
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antborize  Qie  linddl  Service  Company  to 
assume  and  pay  Jobnston'a  old  debts  oat  of 
tbe  revennes  derived  from  tlie  conduct  of  the 
bnsines^  after  deducting  6nrrent  expenses. 
Tbis  be  conid  easily  have  done,  because  be 
owned  99  shares  of  tbe  stock,  and  controlled 
the  other  share.  On  the  contrary,  within  six 
weeks  after  acquiring  tbe  stock,  be  sold  all 
of  tbe  corporate  property,  and  thus  effective- 
ly put  it  out  of  bis  power  to  fulfill  the  con- 
tract. From  tbe  record  before  us  we  are 
unable  to  determine  whether  there  were  any 
profits  after  deducting  current  expenses  aris- 
ing from  the  conduct  of  the  business  between 
April  11  and  June  1,  1917,  at  which  time 
Hall  disposed  of  the  corporate  property. 
Neither  is  there  testimony  from  which  we 
could  dr^w  a  conclusion  as  to  what,  if  any, 
damages  would  reasonably  follow  from  Hall's 
breach  of  the  contract  It  was  evidently  the 
Intention  of  the  parties^  that  the  Lindell 
Service  Company  should  continue  operating 
the  botel,  and  it  was  not  contemplated  that 
tbe  corporate  property  would  be  sold.  In 
tbis  state  of  the  record,  we  bold  that  there 
is  not  enough  before  ns  upon  which  we  can 
base  a  judgment  for  more  than  nominal 
damages,  arising  from  tbe  breach  of  tbe 
contract  We  think,  however,  in  view  of  the 
breach  of  tbe  contract  by  HaU,  be  should 
be  charged  with  nominal  damages  at  least, 
as  the  law  presumes  some  damages  to  follow 
from  a  breach  of  a  contract  The  judgment 
of  tbe  lower  court  is  reversed,  and  the  cause 
is  remanded  to  enter  judgment  in  favor  of 
tbe  plaintilF  and  Interveners  for  nominal 
damages,  and  for  costs. 
Beversed. 

FliANSBDRO,  J.,  not  partldpaUng. 


KNUFFKE  V.  BARTHOLOMEW. 
(Ne.  22171.) 

(Saprene  Court  of  Nebraska.    Oct  14,  1921.) 

(ByUaJnu  by  th«  Court.) 

1.  Trial  ^»36— Facta  one  party's  ovidenoe 
tendk  to  eatablish  .nay  be  oontMand  proved, 
where  other  offer*  no  proof. 

All  issuable  facts  which  tbe  evidence  prop- 
erly admitted  on  behalf  of  one  party  to  an  ac- 
tion tends  to  establish  may  be  considered  prov- 
ed, where  the  other  party  offers  no  proof. 

2.  Matter  and  sorvaat  9=3367— Componsatioa 
claimant's  relation  as  employee  or  Indopond* 
ent  oontraotor  determined  from  all  faots. 

On  the  issue  as  to  whether  a  workman  is 
an  employee  as  diEtinguished  from  independ- 
ent contractor,  bis  relation  to  his  employer 
should  be  determined  from  aU  of  the  facts, 
rather  than  from  any  particular  feature  of  the 
employment  or  service. 


3.  Master   and   servant   «=>405(6)-^vldenoo 
In  eompensatlon  ease  held  to  sustain  finding 
tt  disability. 
Under  the  Workmen's  Compensation  Law 
the  percentage  of  a  permanent  partial  loss  of 
normal  efficiency  is  an  ultimate  fact  and  may  be 
determined  by  the  trial  court  from  all  of  tbe 
evidence  showing  the  nature  and  permanency  of 
the    injuries    and    the    conditions    t>efore    and 
after,  without  direct  evidence  of  such  percent- 
age. 

Appeal  from  District  Coort,  Cheyenne 
County;  Westover,  Jadga 

Proceeding  by  Edward  W.  Bartholomew 
under  tbe  Workmen's  Compensation  Act,  op- 
posed by  Michael  A.  KnufTke,  employer. 
From  an  award  therein,  the  employer  appeal- 
ed to  the  District  Court,  which  found  for  the 
servant  and  the  employer  appeals.  Judg- 
ment construed  and  affirmed. 

Gurley,  Fitch,  West  &  Hickman,  of  Omaha, 
for  appellant 
Mcintosh  &  Martin,  of  Sidney,  for  appellee. 

Heard  before  MORRISSET,  C.  J.,  and 
ALDRICH,  DAY,  DEAN,  FLANSBUBQ, 
LETCON,  and  BOSE,  JJ.  - 

BOSE,  X  Tbis  la  a  proceeding  nnder  tbe 
Workmen's  Compensation  Law  (Laws  1913, 
c.  198).  While  defendant  was  engaged  In 
plastering  a  panel  on  the  outside  of  the  Rein- 
muth  Implement  Building  in  Sidney,  be  fell 
from  a  scaffold  July  9,  1920.  To  procure  an 
award  for  resulting  injuries  be  filed  with  tbe 
compensation  commissions  a  claim  against 
plaintiff,  tbe  contractor  by  whom  the  build- 
ing was  being  constructed.  That  officer  found 
that  defendant,  when  injured,  was  an  em- 
ployee of  plaintiff  and  was  entitled  to  $15  a 
week  for  a  period  not  yet  determinable. 
From  tbis  award  plaintiff  appealed  to  the 
district  court  and  there  pleaded  that  defend- 
ant when  injured,  was  an  independent  con- 
tractor, as  distinguished  from  an  employee, 
and  therefore  not  entitled  to  compensation 
for  bis  injuries.  Plaintiff  pleaded  further 
that  defendant's  disability  was  not  total  or 
permanent  and  prayed  for  a  dismissal  of  tbe 
proceeding.  Tbe  trial  court  found  that  de- 
fendant was  an  employee  of  plaintiff  and 
was  entitled  to  $15  a  week  for  a  total  disabil- 
ity from  tbe  date  of  the  accident.  July  9, 

1920,  until  Uie  date  of  the  decree,    May  17, 

1921,  and  therettfter  to  $12  a  week  for  a  per- 
manent partial  loss  for  183  weeks,  both  peri- 
ods being  226  weeks.    Plaintiff  has  appealed. 

[1]  It  is  first  argued  that  defendant  was 
an  independent  contractor  and  not  an  em- 
ployee. Tbe  question  is  one  of  fact  Plain- 
tiff offered  no  evidence  and  the  issues  were 
determined  alone  on  tbe  proofs  adduced  by 
defendant.  It  follows  that  all  the  Issuable 
facts  which  the  evidence  tends  to  establish 
may  be  considered  proved. 
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[2]  On  tbe  issue  as  to  whether  a  workman 
is  an  employee  as  distinguished  from  an  in- 
dependent contractor,  liis  relation  to  Ills  em- 
ployer should  be  determined  from  all  the 
facts,  rather  than  from  any  particular  fea- 
ture of  tbe  employmoit  or  service.  Barrett 
V.  Selden-Breck  Construction  Co.,  103  Neb. 
850,  174  N.  W.  866. 

[3]  There  is  evidence  tending  to  prove  the 
following  facts;  Defendant  entered  into  an 
oral  contract  with  plaintiff  to  plaster  the  in- 
terior of  the  building  for  17  cents  a  yard  and 
the  contract  was  fully  performed.  During 
the  negotiations  the  plastering  of  an  exterior 
panel  for  a  sign  was  mentioned,  but  defend- 
ant said  it  was  doubtful  if  be  could  do  it, 
owing  to  another  engagement.  Later  de- 
fendant orally  promised,  for  $1.25  an  hour, 
to  plaster  the  panel,  plaintiff  to  construct 
the  scaffold  and  to  furnish  a  helper.  Plain- 
tiff agreed  to  these  terms  and  constructed 
the  scaffold.  IDefendant  commenced  work  on 
the  panel  and  was  attended  by  his  former 
helper,  who  used  defendanrs  mortar  box. 
Plaintiff  told  how  he  wanted  the  panel  plas- 
tered, but  was  not  present  when  the  work 
was  done.  His  foreman  was  there,  however, 
and  defendant  would  have  been  under  him, 
bad  changes  or  information  been  wanted.  On 
account  of  a  defect  in  the  scaffold,  defend- 
ant, while  using  it  in  plastering  tbe  panel, 
fell  head  foremost  to  the  pavement  below. 
In  the  settlement  for  work  and  materials  he 
received  17  cents  a  yard  for  the  interioi 
plastering  and  paid  his  helper  65  cents  an 
hour.  He  received  $1.25  an  hour  for  bis 
work  on  the  exterior  panel  and  collected  65 
cents  an  hour  for  his  helper.  There  was  no 
attempt  to  contradict  the  evidence  from 
which  these  facts  are  inferred.  There  is  no 
proof  that  plaintiff  surrendered  his  right  to 
direct  or  discharge  defendant  It  was  the 
understanding  that  the  latter  should  do  the 
plastering  himself  and  there  is  nothing  to  in- 
dicate that  he  made  any  profit  out  of  the 
services  of  his  helper.  In  an  economic  sense 
the  compensation  of  $1.25  an  hour  may  be 
considered  wages. 

Evidence  of  the  nature  outlined  does  not 
seem  to  be  insufficient  to  sustain  the  trial 
court's  finding  that  defendant,  when  injured, 
was  an  employee  within  the  meaning  of  the 
Workmen's  Compensation  Act.  This  assign- 
ment of  error  is  therefore  overruled. 

Insufficiency  of  the  evidence  to  sustain  the 
award  is  also  urged.  Tbe  principal  com- 
plaint under  this  head  is  the  absence  of  tes- 
timony showing  definitely  the  percentage  of 
the  permanent  partial  loss.  That  there  was 
a  total  disability  for  a  time  is  shown  beyond 
question,  and  tbe  evidence  sustains  the  find- 
ing below  that  it  continued  to  the  time  of 
the  decree.  The  proof  of  a  permanent  par- 
tial loss  is  equally  clear,  but  the  extent  or 
I>ercentage  thereof  is  not  so  definite  and  cer- 


tain. Tbe  determination  of  the  issue  re- 
quires  the  finding  of  an  ultimate  fact — a 
question  for  the  trial  court  The  injured 
person  and  his  physician  may  testify  to  the 
Injury  and  to  resulting  conditions,  but  the 
deduction  as  to  tbe  percentage  of  loss  Is  for 
the  trial  court  The  conclusion  may  be 
reached  from  all  the  evidential  facts  and  dr- 
cumstances,  without  direct  testimony  as  to 
the  proportion  of  loss.  Harper,  Workmen's 
Compensation  (2d  Ed.)  {  161;  International 
Coal  ft  Mining  Co.  ▼.  Nicholas,  293  lU.  624, 127 
N.  E.  703,  10  A.  L.  R.  1010.  In  the  exercise 
of  judicial  discretion  a  reasonable  estimate 
based  on  such  evidence  meets  tbe  require- 
ments of  the  law.  Otherwise  the  mission  of 
the  statute  in  this  respect  would  fail. 

Defendant's  brain  was  Injured  and  be  was 
unconscious  for  nearly  a  month.  There  was 
a  compound  fracture  of  the  upper  bone  of 
his  right  arm  and  the  action  thereof  was  lim- 
ited. Atrophy  weakened  the  power  muscles 
of  his  shoulder.  The  condition  of  the  arm 
as  tbe  result  of  the  injury  was  shown.  Mo- 
tion, speed  and  strength  were  impaired.  He 
was  fit  for  his  trade  before  the  accident  and 
unfit  for  it  afterward.  The  trial  judge  saw 
the  arm  in  motion  after  atrophy  had  done 
its  work.  He  heard  the  testimony  of  a 
physician  that  the  injuries  were  permanent. 
He  seems  to  have  found  in  effect  that  the 
permanent  partial  loss  was  80  per  cent  of 
normal  efficiency  and  the  evidence  seems  to 
justify  the  conclusion. 

The  Judgment  below  is  somewhat  ambig- 
uous, but  it  is  construed  to  require  the  pay- 
ment of  $15  a  wee*  for  42  weeks  and  there- 
after $12  a  week  for  183  weeks,  225  weeks  in 
all,  and,  .as  thus  construed,  I> 

Affirmed. 


8EAT0N  V.  STATE.     (No.  21928.) 
(Supreme  Court  of  Nebraska.    Oct  14,  1921.) 

(SyllaJnu  bv  the  Court.) 

1.  Criminal  law  <8=>603(2)— Motloa  and  affida- 
vit for  continuance  for  absence  of  witness 
held  iBtufflclent. 

Defendant's  motion  and  affidavit  for  a  con- 
tinuance on  the  ground  of  the  absence  of  a 
material  witness,  or  for  time  to  take  his  tes- 
timony, examined,  and  held  Insuffident 

2.  Criminal  law  «=»589(5)  —  Competenoy  af 
veolreman  cannot  be  raised  by  motion  far 
eontlnuanoe. 

The  question  of  tbe  competency  of  a  ven- 
ireman to  sit  in  the  trial  of  a  criminal  ease 
cannot  be  raised,  by  a  motion  tor  a  contina- 
ance. 

3.  Jury  ®=995-^iirors  sitting  In  trial  of  oa* 
Jointly  Indicted  may  not  lit  In  the  trial  af 
the  others. 

Where  two  of  more  persons  are  Jointly  hi- 
dieted  or  informed  against  for  the  commissioa 
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of  a  single  offense  and  sever  la  their  trials, 
jurors  who  sat  In  the  trial  of  one  are  tfaerebj 
disqualified  to  ait  in  the  trial  <tf  another. 

Brror  to  District  Coort,  Otoe  C0Tmt7;  Beg- 
ley,  Judge. 

John  Seaton  was  convicted  of  burglary, 
and  he  brings  error.  Reversed  and  remand- 
ed for  QiQW  triaL 

D.  W.  LlTlngstaD,  of  Nebraaka  City,  for 
plaintiff  In  error. 

Clarence  A.  Davis,  Atty.  Gen.,  and  Jack- 
■son  B.  Chase,  Asst.  Atty.  Oen.,  for  the  State. 

Heard  before  MOERISSBT,  C.  J.,  ROSE 
and  ALDRICH,  JJ.,  and  ALLEN  and  RBD- 
ICE,  District  Judges. 

AI/LETN,  District  Judge.  May  7,  1920, 
about  2:30  a.  m.,  the  residence  of  Edwin  A. 
Duff,  in  Nebraska  City,  was  burglarized,  and 
the  plaintiff  In  error,  herein  called  the  de- 
fendant, and  one  William  Holmes  were  ar- 
rested as  participants  therdn.  June  4,  1920, 
the  county  attorn^  filed  an  information  in 
the  district  court  ^or  Otoe  county  against 
"John  Seaton,  William  Holmes,  John  Doe, 
real  and  true  name  unknown,  John  Stiles, 
real  and  true  name  unknown,  Richard  Roe, 
real  and  true  name  unknown,"  charging 
them  with  having  Jointly  committed  the  of- 
fense, and  the  defendant  and  Holmes  enter- 
ed pleas  of  not  guilty,  the  other  defendants 
not  being  apprehoided.  The  defendant  and 
Holmes  severed  In  their  trials,  Holmes'  trial 
being  concluded  September  16, 1920,  and  the 
defendant  was  tried  and  found  guilty  on  the 
same  day,  the  Jury  consisting  of  Henry 
Reese,  James  Meek,  William  Ottens,  EM 
South,  Mike  Roddy,  J.  H.  Carlson,  R.  R. 
Booth,  Richard  Arends,  Al  Patten,  George 
Roos,  0.  C.  Hecb,  and  Ed  Smallfoot.  Be- 
fore the  Jury  were  Impaneled,  the  defendant 
filed  a  motion  for  a  continuance  to  the  next 
term  because  of  the  absence  of  Schull,  said 
to  be  a  material  witness  for  the  defendant, 
but  then  in  South  Dakota,  and  because 
Holmes  bad  been  tried  by  12  of  the  panel 
summoned  for  the  term,  23  of  whom  were 
present,  while  the  other  11  were  In  court 
and  listened  to  the  trial,  which  he  claims 
rendered  them  Incompetent  to  try  him.  The 
substance  of  that  part  of  the  defendant's  af- 
fidavit which  was  filed  in  support  of  his  mo- 
tion respecting  SchuU's  absence  is  to  the  ef- 
fect that  he  was  then  at  an  unknown  place 
in  South  Dakota,  but,  "if  present,  would  tes- 
tify that  this  defendant  was  hired  by  him  on 
the  evening  of  May  6tb  to  drive  him,  the 
said  Schull,  in  an  automobile  to  Nebraska 
City,  wlilch  the  said  defendant  did;  that  the 
business  of  the  said  Schull  at  Nebraska  City 
was  not  made  known  to  this  defendant;  that, 
if  the  said  Schull  had  anything  to  do  with 
the  alleged  burglary,  this  defendant  had  ab- 
solutely no   knowledge  of   that  fact,"    and 
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"that  he  has  made  diligent  search  and  effort 
to  locate  the  said  witness,  Schull;  that  the 
best  Information  he  can  get  with  reference 
to  his  whereabouts  is  that  the  said  Schull  is 
working  with  a  threshing  crew  in  South 
Dakota,  but  Just  where,  or  with  whom  in 
said  state,  he  has  beoi  unable  to  learn ;  that 
he  expects  and  intends  to  locate  the  said 
Schull  and  have  his  testimony  for  use  upon 
the  trial  of  this  case  at  the  next  term  of  this 
court" 

[1,2]  In  BO  far  as  a  continuance  was 
sought  on  account  of  SchuU's  absence,  we 
think  the  affidavit  was  insuffidott.  It  ftdls 
to  show  that  the  defendant  was  ignorant  of 
any  other  person  or  persons  within  the  Juris- 
diction of  the  court  by  whom  the  same  facts 
could  be  proved.  The  statement  that  Schull 
hired  the  defendant  to  drive  him  to  Nebraska 
City,  but  that  his  business  there  was  not 
made  known  to  the  defendant,  and  that,  if 
Schull  had  anything  to  do  with  the  alleged 
burglary,  the  defendant  had  no  knowledge  of 
it,  has  no  bearing  on  the  case.  ThMdefend- 
ant  does  not  negative  the  Charge-'that  he 
committed  or  participated  in  the  commissicm 
of  the  crime.  Instead  of  sthting  in  general 
terms  that  he  had  made  diligent  search  and 
effort  to  locate  Schull,  he  should  have  set 
out  the  facts,  so  that  the  court  could  deter- 
mine whether  he  was  diligent  or  not.  When 
charged  with  the  offense,  he  should  have  tak- 
en prompt  steps  to  secure  SchuU's  presence 
at  the  trial,  or  to  take  bis  deposition,  If  his 
presence  could  not  be  obtained,  but  he  did 
not  do  so.  He  could  not  wait  until  the  last 
moment  and  expect  the  court  to  grant  a  con- 
tinuance on  the  showing  made.  Respecting 
that  part  of  the  affidavit  for  a  continuance 
on  the  ground  that  nine  of  the  jurors  who 
eat  In  the  trial  of  Holmes  and  were  retained 
in  the  trial  of  the  defendant  were,  by  reason 
of  that  fact,  incompetent,  It  is  sufficient  to 
say  that  it  afforded  no  ground  for  a  contin- 
uance. Humphries  v.  State,  100  Ga.  260,  28 
S.  B.  26.  If  these  jurors  were  disqualified, 
a  motion  to  discharge  them  and  to  summon 
others  under  section  9106,  Rev.  St.  1913, 
would  probably  have  been  sustained;  but, 
as  the  defendant  fully  presented  and  pre- 
served the  question  in  his  challenges,  the  de- 
nial of  his  motion  was  without  prejudice. 

[S]  Having  disposed  of  the  defendant's  ap- 
plication for  a  continuance,  we  turn  to  a 
more  difficult  question  raised  by  his  fourth 
assignment  of  error  in  these  words: 

"The  court  erred  in  forcing  the  plaintiff  in 
error  to  be  tried  by  the  same  jary  who  had 
tried  one  of  his  codefeudants  upon  substan- 
tially the  same  testimony." 

The  list  from  which  the  Jury  were  selected, 
consisted  of  23  names  of  which  3  were  ex- 
cused for  cause,  the  defendant  challenged 
6  peremptorily  and  the  state  1,  and  1  was 
probably  excused  by  the  court  Itself,  leav- 
ing 13,  9  of  whom,  Ottens,  South,  Roddy, 
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Booth,  Carlson,  Arenda,  Patten,  Boos,  and 
Smallfoot  bad  served  In  the  Holmes  trlaL 
Smallfoot,  being  called  after  the  defendant 
had  exhausted  his  peremptorr  diaUenges, 
was  retained  over  the  defendant's  objection. 
It  Is  evident  that,  when  the  panti  was  com- 
pleted In  the  Holmes  trial,  the  name  slips 
were  replaced  In  the  receptacle  containing 
the  names  of  veniremen  who  had  appeared, 
and,  when  the  clerk  drew  for  the  defoidant's 
trial,  they  were  taken  therefrom. 

The  Information  charges  In  apt  language 
that  the  defendants  named  Jointly  burglar- 
ized the  house  of  Mr.  Duff,  and  the  state 
dalms  that  Holmes  and  the  defendant  were 
of  the  number.  The  Identical  transaction, 
the  single  corpus  delicti,  the  body  or  essence 
of  the  crime  in  the  Holmes  trial,  is  the  foun- 
dation of  the  defendant's  trial  The  testi- 
mony tends  to  show  that  the  persons  «igag- 
ed  in  the  burglary  stopped  near  the  Duff 
home,  and,  while  some  were  ransacking  the 
bouse,  the  defendant  and  another  stood  as 
an  armfll  guard.  Each  of  the  9  Jurors  stat- 
ed on  m  voir  dire  examination  that  he  had 
served  on  the  Holmes  panel;  that  he  had 
not  formed  or  Expressed  an  opinion  as  to 
the  defoidanfs  guilt  or  Innocence,  and  be- 
lieved that  he  could  try  the  defendant  fairly 
and  Impartially  and  give  him  the  benefit  of 
any  reasonable  doubt  In  the  case.  It  is  urg- 
ed that,  by  reason  of  their  service  on  the 
Holmes  Jury,  these  gentlemen  were  disquali- 
fied to  sit  in  the  trial  of  the  defendant  In 
our  Judgment,  it  was  Impossible  to  separate 
the  defendant  from  Holmes  In  the  commis- 
sion of  the  crime,  and  it  is  Inconcdvable 
that  Holmes  could  have  been  tried  without 
proving  the  corpus  delicti  necessary  to  be 
proved  in  this  trial,  and  the  evidence  In  the 
Holmes  trial  must,  of  necessity,  to  that  ex- 
tent at  least,  have  been  the  Same  on  the 
trial  of  the  defendant  The  witnesses  for 
the  state  on  the  Holmes  trial,  to  wit  Mrs. 
Prank  Chapln,  K.  H.  Fischer,  Edwin  A.  Duff, 
Jess  Palmer,  and  Paul  Jessen  were  witness- 
es for  the  state  on  the  trial  of  the  defendant 
It  Is  possible,  but  not  probable,  that  Holmes 
was  tried  without  the  name  of  the  defendant 
being  mentioned  In  connection  with  the  of- 
fense, although  Ottens,  South,  Boddy,  Booth, 
Carlson,  Arends,  Patten  and  Smallfoot  re- 
member the  substance  of  the  testimony  In 
that  trial,  and  South,  Carlson,  Arends,  Pat- 
ten, and  Smallfoot  recollect  that  the  prose- 
cuting attorney  and  some  of  the  witnesses 
mentioned  the  name  of  the  defendant 

In  section  11,  art  1,  of  the  Constitution, 
It  is  provided  that  one  diarged  with  a  crime 
is  entitled  to  "a  speedy  public  trial  by  an 
impartial  Jury,"  which  provision  is  to  be 
construed  with  subdivision  2,  $  9109,  Bev. 
St  1913,  which  provides,  inter  alia,  that 
If  a  proposed  Juryman  "has  formed  or  ex- 
pressed an  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused,"  he  may  be  dialleng- 


ed  for  tbat  reawn.    Gnny  t.  State,  B  Neb. 
412. 

The  trial  by  Jury  took  on  a  divine  hue 
when  the  "sworn  twelve"  were  chosen  in 
memory  of  the  Twelve  Apostles  on  the  twelve 
thrones,  the  twelve  tribes  of  Israd,  the 
twelve  patriarchs,  and  the  twelve  officers 
of  Solomon.  The  right  was  wrested  from 
King  John  at  Bunnymede  in  1215  and  In- 
corporated In  Magna  Charts  and  subsequent 
revisions  thereof,  but  It  was  denied  for  many 
centuries  by  his  successors.  It  was  trans- 
planted to  the  United  States  by  the  Pilgrims, 
and,  when  not  refused  by  royal  govemora, 
was  the  settled  practice  of  the  colonistst  It 
found  lodgment  In  the  Declaration  of  Blgtata 
of  the  first  Congress  In  1774,  and  In  the 
Declaration  of  Independence  In  1778.  It  was 
guaranteed  by  the  ordinance  for  the  gov- 
ernment of  the  Northwest  Territory  in  1787. 
It  was  Insisted  cm  in  the  ratifying  conven- 
tions of  the  respective  states.  It  was  writ- 
ten In  the  Sixth  Amendment  of  the  Constitu- 
tion of  the  United  States  that  "In  all  crim- 
inal prosecutions,  tbe  accused  shall  enjoy 
the  right  to  a  speedy  aad  public  trial,  by 
an  impartial  Jury,"  and  It  Is  Imbedded  in 
the  Constitution  of  every  state  of  tbe  Union. 
The  struggle  for  Its  recognition  and  pres- 
ervation was  long,  bitter,  and  sometimes 
bloody.  It  has  been  a  safe  refuge  against 
the  invasion  of  an  aggressive  and  arbitrary 
power  on  the  one  band,  and  a  sometimes  tur- 
bulent populace  on  the  other.  Spealtlng  of 
Its  sanctity,  Mr.  Sedgwick  in  his  woric  on 
Statutory  and  Constitutional  Law  <2d  Bd.) 
482,  says: 

"The  trial  by  Jury  is  very  dear  to  tbe  race  to 
which  we  belong.  There  can  hardly  be 
named  any  institution  which  has  survived  so 
many  changes,  or  existed  under  such  varioaa 
forms  of  government  •  •  •  When  this 
country  threw  off  the  goyemment  of  England, 
the  passionate  attachment  of  our  people  to  this 
form  of  procedure  was  repeatedly  and  energet- 
ically declared;  and  the  Constitution  of  the 
youngest  state  of  the  American  confederacy 
adopts  the  trial  by  jury  as  a  part  of  its  funda- 
mental law.  Spriogiog  up  under  the  feudal  des- 
potism of  the  Plantageneta,  It  has  survived 
alike  their  rule,  tbat  of  the  house  of  Tudor,  and 
of  the  bouse  of  Stuart  and  now  flourishes  with 
all  its  original  vigor  under  the  mildest  and 
wisest  form  of  monarchy  of  which  liistory 
makes  mention;  while  during  the  same  period, 
transplanted  to  a  diSerent  hemisphere,  it  has 
■truck  deep  its  roots  into  the  new  soil,  and  is, 
perhaps,  the  most  cherished  institution  of  the 
greatest  exemplar  of  free  and  intelligent  gov- 
ernment that  the  world  has  ever  known." 

President  Jefferson  in  his  first  inaugural 
address  in  1804,  speaks  of  "trial  by  juries 
impartially  selected"  as  one  of  the  blessings 
of  the  American  people.  Mr.  Home  In  bis 
history  speaks  of  It  as  "an  Institution  ad- 
mirable In  Itself,  and  the  best  calculated 
for  the  preservation  of  liberty  and  the  ad- 
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ministration  of  Jnatice  that  ever  was  derlaed 
by  th«  wit  of  man." 

Mr.  StarUe  say>  in  bis  work  on  Erldence 
(lOtb  Ed.)  p.  9: 

"It  ia  obvious,  that  the  experience  wliich  would 
best  enable  those  whose  duty  it  is  to  decide  on 
matters  of  fact,  ariainf  out  of  the  concerns  and 
dealings  of  society,  to  discharge  that  duty,  most 
be  that  which  results,  and  wldch  can  only  r*- 
■nit,  from  an  intimate  intercourse  with  society, 
and  an  actual  knowledge  of  the  habits  and  deal- 
ings of  manliind;  and  that  the  reasoning  facul- 
ties best  adapted  to  apply  such  knowledge  and 
experience  to  the  best  advantage  in  the  investi- 
gation  of  a  doubtful  state  of  facts,  are  the  natn- 
ral  powers  of  strong  and  vigorous  minds,  un- 
encumbered and  unfettered  by  the  technical 
and  artificial  rules  by  which  permanent  tribu- 
nals would  be  a»t  to  regulate  their  decisions. 
Nor  is  the  tfial  by  jury  less  recommended  by 
considerations  of  extrinsic  policy.  It  consd- 
tntes  the  strongest  security  to  the  liberties  of 
tbe  people  that  hnman  sagacity  can  devise ;  for, 
in  effect,  it'confides  the  keeping  and  guardian- 
diip  of  their  liberties  to  those  whose  interest 
it  is  to  preserve  them  inviolate ;  and  any  temp- 
tation to  misapply  so  great  an  authority  for  un- 
worthy purposes,  which  might  sway  a  perma- 
nent tribunal,  can  have  no  influence  when  in- 
trusted to  the  mass  of  the  people,  to  be  exer- 
cised by  particular  individuals  but  occasion- 
ally," 

And  Sir  William  Blaelcstone  says  in  4 
Blackstone  (Jones,  1916)  |  899: 

"Tbe  antiquity  and  excellence  of  this  trial, 
for  the  settling  of  civil  property,  has  before 
been  explained  at  large.  And  it  will  hold  much 
stronger  in  criminal  cases;  since,  in  times  of 
difficulty  and  danger,  more  is  to  be  apprehend- 
ed from  the  violence  and  partiality  o^  judges 
appointed  by  the  crown,  in  suits  between  tbe 
king  and  the  subject,  than  In  disputes  between 
one  individual  and  another  to  settle  the  metes 
and  boundaries  of  private  property.  Our  law 
has  therefore  wisely  placed  this  strong  and 
twofold  barrier,  of  a  presentment  and  a  trial 
by  jury,  between  the  liberties  of  the  people  and 
the  prerogative  of  the  crown.  It  was  necessary 
for  preserving  the  admirable  balance  of  our 
constitution  to  vest  the  execntive  power  of  the 
laws  in  the  prince,  and  yet  this  power  might  be 
dangerous  and  destructive  to  that  very  consti- 
tution, if  exerted  without  check  or  control  by 
Justices  of  oyer  and  terminer  occasionally 
named  by  the  crown,  who  might  then,  as  in 
France  or  Turkey,  imprison,  dispatch  or  %xile 
any  man  that  was  obnoxious  to  the  government, 
by  an  instant  declaration  that  such  Is  their 
will  and  pleasure.  But  the  founders  of  the 
Onglish  laws  have  with  excellent  forecast  con- 
trived that  no  man  should  be  called  to  answer 
to  the  king  for  any  capital  crime  unless  upon 
tbe  preparatory  accusation  of  twelve  or  more 
of  liis  fellow  subjects,  the  grand  jury,  and  that 
the  truth  of  every  accusation,  whether  prefer- 
red in  the  shape  of  indictment,  information  or 
appeal,  should  afterwards  be  confirmed  by  the 
unanimous  suffrage  of  twelve  of  his  equals  and 
neighbors,  indifferently  chosen  and  superior  to 
all  snspicion.  So  that  the  liberties  of  England 
cannot  but  sulMist  so  long  as  this  palladium 
remains  sacred  and  inviolate,  not  only  from 
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all  open  attacks  (which  none  will  be  so  hardy  as 
to  make),  bnt  also  from  all  secret  machina- 
tions which  may  sap  and  undermine  it,  by  in- 
troducing new  and  arbitrary  methods  of  trial 
by  justices  of  the  peace,  commissioners  of  the 
revenue  and  courts  of  conscience.  And  how- 
ever convenient  these  may  appear  at  first  (as 
doubtless  all  arbitrary  powers,  well  executed, 
are  the  most  convenient),  yet  let  it  be  again 
remembered  that  delays  and  little  inconvenienc- 
es in  the  forms  of  justice  are  the  price  ibat  sll 
free  nations  must  pay  for  their  liberty  in  more 
substantial  matters;  that  these  inroads  upon 
this  sacred  bulwark  of  the  nation  are  funda- 
mentally opposite  to  the  spirit  of  our  Constitu- 
tion; and  that,  though  begun  in  trifles,  the 
precedent  may  gradually  increase  and  spread,  to 
tbe  utter  disuse  of  juries  in  questions  of  tbe 
most  momentous  concern.  What  was  said  of 
juries  in  general,  and  tbe  trial  thereby,  in  civil 
cases,  will  greatly  shorten  our  present  remarks 
with  regard  to  the  trial  of  criminal  suits;  in- 
dictments. Informations  and  appeals;  which 
trial  I  shall  consider  in  the  same  method  that 
I  did  the  former,  by  following  the  order  and 
course  e(  the  proceedings  themselves  as  the 
most  dear  and  perspicuous  way  of  treating  it" 

In  respect  of  the  onallflcatlons  of  a  juror, 
Mr.  Bisbop,  who  Is  confessedly  one  of  the 
ablest  and  moot  thoughtful  writers  on  tbe 
criminal  law  of  this  country,  in  1  iBlshop, 
Criminal  Procednre,  1910,  has  tfads  to  say: 

"The  true  view  would  seem  to  be  that,  since 
the  law  presumes  every  man  to  be  innocent 
ontil  be  is  by  judicial  evidence  proved  in  a 
court  of  justice  to  be  guilty,  and  since  the  bur-  . 
den  is  on  the  prosecuting  power  to  make  tbe 
guilt  appear  affirmatively  by  proofs  produced 
at  the  trial  if  a  man  leaps  in  advance  of  the 
law,  and  settles  in  his  own  mind  the  question  of 
guilt  against  the  prisoner,  whether  by  reason ' 
of  what  he  has  read  or  heard,  or  by  reason  of 
an  inner  impulse  which  condemns  before  it 
hears,  he  is  not  a  fit  person  to  be  a  juror  in 
the  cause;  for  bis  mind,  which  ought  at  least 
to  be  a  blank  on  whidi  tbe  evidence  might  write 
its  conclusions,  is  already  preoccupied.  It  is 
vain  for  a  man  to  say,  or  even  believe,  that 
he  can  judge  impartially  of  a  matter  which  he 
has  already  determined.  Human  nature,  as 
developed  in  the  average  of  men,  does  not  per- 
mit this.  The  Juror  is  to  hear,  and  then  say 
what  he  believes;  but,  if  he  believes  before 
hearing  that  only  which  can  lawfully  affect  his 
belief — namely,  the  testimony  of  the  witness  in 
open  court— he  is,  bi  legal  reason,  disqualified 
to  bear  and  be  swayed  by  the  testimony.  It  is 
immaterial,  therefore,  whether  the  belief  which 
comes  not  according  to  the  law  is  derived  from 
rumor,  or  from  listening  to  statements  of  a 
more  reliable  sort.  Ukewise,  If  the  juror  has 
not  expressed  his  belief,  he  is  still  unfit,  though 
the  expression  of  it  might  render  him  unfit  in 
a  yet  higher  degree.  Such  is  tbe  legal  reason 
which  should  govern  the  question." 

In  impaneling  the  Jury  In  the  great  case 
of  United  States  v.  Borr,  26  X^ed.  Cas.  68, 
77,  No.  14,608,  caiiet  Justice  Marshall  ob- 
served: 

"The  Chief  Justice  observed  that  it  might 
save  some  altercation  if  tbe  court  were  to 
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ddiver  its  opinion  at  tlie  present  time;  that  It 
was  certainly  one  of  the  clearest  principles  of 
natural  Justice,  that  a  juryman  should  come  to 
a  trial  of  a  man  for  life  with  a  perfect  free- 
dom from  preTions  impressions,  that  it  waa 
clearly  the  duty  of  the  court  to  obtain,  if  pos- 
sible, men  free  from  such  bias;  but  that  if  it 
were  not  possible  from  the  very  circumstances 
•f  the  case— if  rumors  had  reached  and  pre- 
possessed their  judgments,  still  the  court  was 
bound  to  obtain  as  large  a  portion  of  impartial- 
ity as  possible,  but  this  was  not  more  a  princi- 
ple of  natural  justice,  than  a  maxim  of  the  com- 
mon law,  which  we  have  inherited  from  our 
forefathers,  that  the  same  right  was  secured  by 
the  Constitution  of  the  United  States,  which  en- 
titles every  man  under  a  criminal  prosecution 
to  a  fair  trial  by  an  impartial  jury.'  Can  It 
b«  said,  however,  that  any  man  is  an  impartial 
juryman  who  has  declared  the  prisoner  to  be 
guilty  and  to  have  deserved  punishment?  If 
it  be  said  that  he  has  made  up  this  opinion, 
but  has  not  heard  the  testimony,  such  an  excuse 
only  makes  the  case  worse;  for  if  the  man  has 
decided  apon  insnfficient  testimony,  it  manifests 
a  bias  that  completely  disquaHfles  himself  from 
the  functions  of  a  juryman." 

And  Owen,  J.,  says  In  Scrtbner  y.  State  of 
Oklahoma,  3  Okl.  Or.  601,  604,  108  Pac.  422, 
424,  86  L.  R.  A.  (N.  S.)  986,  991,  quoting 
from  Johnson  v.  State,  1  Okl.  Cr.  321,  343,  97 
Pac.  1059,  1068  aS  Ann.  CaaSOO): 

"But  the  enumerated  causes  of  challenge  in 
the  statute  are  not  exdusive  of  all  others  not 
enumerated.  When  the  juror  has  any  opinion 
as  to  the  guilt  of  the  defendant,  it  matters  not 
bow  this  opinion  was  formed,  the  closing  para- 
graph of  the  statute  provides  that  it  must  ap- 
pear to  the  court  that  the  juror  can  and  will 
act  fairly  and  impartially  in  the  case.  But,  if 
this  provision  was  not  in  the  statute,  we  would 
be  forced  to  place  this  construction  upon  the 
first  part  of  the  statute,  because  section  29  of 
our  Constitution  *  *  *  is  in  this  language: 
'In  all  criminal  prosecutions,  the  accused  shall 
have  the  right  to  a  speedy  and  public  trial  by 
an  impartial  jury.'  *  *  *  Any  statute  whidi 
would  even  tend  to  deprive  a  defendant  of  a 
trial  by  an  impartial  jury  would  be  nnconstita- 
tional  and  void.  Although  a  juror  may  know 
absolutely  nothing  about  the  facts  of  the  case, 
and  may  not  have  the  slightest  opinion  as  to 
the  guilt  of  the  defendant,  yet  if,  from  any 
cause  or  upon  any  ground,  it  appears  to  the 
trial  court  that  the  juror  is  biased  or  preju- 
diced against  the  defendant,  it  cannot  be  said 
that  he  would  be  a  fair  and  impartial  juror, 
and  he  should  be  excluded  from  the  jury;  oth- 
erwise the  Constitution  of  the  state  would  be 
disregarded  and  trampled  upon.  The  trial  court 
should  resolve  all  doubts  upon  this  matter  in 
favor  of  the  defendant" 

In  2  Lleber,  PoUtical  Ethics  (2d  Ed.)  405, 
the  learned  author  observes: 

"By  the  institution  of  the  jury  two  great  ends, 
the  one  of  liberty,  the  other  of  the  administra- 
tion of  justice,  have  been  untied,  namely,  di- 
rect participation  of  the  people  in  the  dispens- 
ing of  justice  and  the  preventing  of  it  from 
falling  entirely  into  the  hands  of  the  executive 
or  of  a  separate  and  closed  caste.  From  what- 
ever point  of  view  we  may  examine  this  pe- 


culiar instltntion  as  H  has  developed  itself  in 
the  Anglican  race — and  it  may  be  viewed  in  a 
great  many,  all  equally  important— it  will  al- 
ways appear  that  the  dtisen  cannot  act  in  any 
more  solemn  capacity  than  that  of  a  juror;  in 
my  opinion,  in  no  capacity  so  solemn  and  im- 
portant. Society  requires  the  state;  the  state 
acts  through  laws;  the  laws  are  the  great  or- 
gans of  human  society,  of  combined  reason; 
and  now,  when  the  very  moment  ultimately  ar- 
rives for  which  the  law  was  made,  'criien  it  is 
finally  to  be  applied  as  a  general  rule  to  a  prac- 
tical and  concrete  case,  when,  in  short,  the  ab- 
stract principle  is  to  be  realized  in  practical  life, 
for  weal  or  woe,  for  the  protection  of  some  or 
the  punishment  of  others,  all  this  is  in  a  great 
measure  left  to  the  juror,  to  the  citizen  taken 
fresh  from  the  people.  The  Jurors,  therefore, 
are  jnstly  called  by  the  British  law  the  coun- 
try. There  is  a  deep  meaning  in  this  expres- 
sion, as  it  has  grown  in  the  course  jof  centuries; 
for  the  jury  truly  and  practically  represent  the 
country  to  the  person  that  is  to  be  tried.  The 
law  is  the  expression  of  public  will,  and  the 
jury  represent  the  jural  society, '  in  Judging 
whether  in  the  given  case  the  facts  warrant  the 
application  of  the  law.  The  Jury  represent  the 
country,  not  the  government;  they  judge  of 
facts  according  to  rules  and  laws  indeed,  bat 
also  with  the  feelings  of  living  men,  and,  not 
merely  as  if  they  represented  the  abstract  law 
as  it  is  written  down.  To  represent  this  a 
learned  Judge  would  be  sufBdent  The  jury 
represents,  or  rather  is,  whenever  faithful,  the 
living,  operating  law.  Indeed,  it  may  justly  be 
said  that  though  for  a  brief  time,  yet,  for  this 
brief  time,  a  jury  represents  more  fuUy  and  en- 
tirely human  society  as  formed  into  a  state, 
with-its  great  objects,  than  any  other  person  or 
body  of  men,  even  the  monarch's  person  not  ex- 
cepted. Not  that  I  mean  to  intimate  the  idea 
as  if  on  this  account  the  jury  were  released  ei- 
ther from  strict  obedience  to  law  or  proper 
advice.  Even  though  they  were  the  very  sov- 
ereign, we  have  seen  on  a  previous  occasion 
that  sovereignty  and  absolute  power  are  very 
different.  On  the  contrary,  the  Jury  according 
to  the  essence  of  their  character  are  strictly 
bound  by  the  law,  yet  by  the  law  as  their 
country  requires  it,  or  must  be  supposed  to 
require  it,  applied  to  the  particular  and,  prob- 
ably, complex  case  before  them." 

Having  shown  that  a  Jury  is,  under  our 
form  of  government,  Indispensable  in  the  ad- 
mluietration  of  the  criminal  law,  it  will 
probably  be  accepted  aa  a  tmlsm  that  free- 
dom from  bias  is  as  indispensable  in  that 
body  as  It  is  In ,  the  presiding  Judge.  We 
connotl  have  two  kinds  of  Juries,  one  for  the 
guilty  and  another  for  the  innocent,  as  ev- 
ery defendant  enters  upon  the  trial  with  the 
presumption  of  innocence  in  his  favor,  which 
continues  with  him  as  a  matter  of  evidenoe 
until  such  time  aa  his  gnilt  may  be  proved 
beyond  a  reasonable  doubt  Garrison  v. 
People,  6  Neb.  274,  285;  OUve  v.  State,  11 
Neb.  1,  20,  7  N.  W.  444;  Lwig  v.  State,  23 
Neb.  33,  66,  36  N.  W.  810;  Xlege  ▼.  State, 
90  Neb.  390,  133  N.  W.  431.  Verdicts  can  be 
set  aside  and  new  trials  granted  in  both  civ- 
il and  criminal  cases,  except  a  verdict  of 
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not  gaUts  where  the  OooBtltittion  iirotects 
the  aocuaed  from  betng  "twice  put  in  Jeopar- 
dy for  the  nune  offense";  and  a  verdict  of 
acquittal  of  a  gaUty  penon  has  met  with 
the  approval  of  no  lees  a  jurist  than  Lord 
Mansfield.  2  Lieber,  PollUcal  Bthlcs  @d 
Ed.)  408. 

And  now  we  come  dlVectly  to  the  pivotal 
question  in  the  case:  Were  the  nine  Jury- 
men who  sat  in  the  trial  of  Holmes,  Jointly 
Informed  against  with  the  defendant  and 
three  other  persons  for  the  commission  of  a 
single  offense,  qualified,  over  objection,  to 
sit  In  the  trial  of  the  defendant?  We  think 
not.  If  that  were  true,  these  gentlemen 
would  be  eligible  as  Jurymen  in  the  separate 
trials  of  each  of  the  other  defendants.  This 
conclusion  is  supported  by  the  weight  of  au- 
thority and  the  better  considered  cases. 
Thus  in  People  v.  Trt^,  98  Midi.  630,  66  N. 
W.  102,  it  is  said: 

"We  think,  however,  that  the  court  erred  in 
permitting  the  Jury  who  sat  in  the  Flanders 
case  to  sit  in  the  present.  The  facts  are  near- 
ly identical,  and  must  necessarily  have  all  been 
called  forth  In  the  Flanders  trial.  The  juiy  in 
that  case  must  have  considered  them,  and 
reached  some  opinion  as  to  the  merits  of  the 
controversy  in  the  present  case.  The  respond- 
ent was  entitled  to  a  fair  and  impartial  trial 
by  an  impartial  Jury,  who  had  no  preconceived 
opinioDs  of  his  gailt  or  Innocence.  We  are 
aware  that  some  Bnglish  and  American  authori- 
ties hold  that  jurors  who  have  sat  in  one  case 
are  not  dieqaalified  from  sitting  in  a  case 
against  another  joint  respondent,  who  has  tak- 
en a  separate  trial,  and  involving  the  same 
state  of  facts.  We  are  not  inclined  to  follow 
that  doctrine.  Where  the  issue  is  the  same 
in  both  cases,  it  is  but  fair  to  the  respondent 
that  he  have  another  panel  of  Jurors  to  try  his 
cause.  For  this  reason  the  verdict  must  be 
set  aside,  and  a  new  trial  ordered." 

So  in  Priestly  v.  State>  19  Ariz.  371,  377, 
171  Paa  137, 139,  8  A.  U  R.  1201, 1205,  Cmief 
Justice  Franklin  says: 

•T^he  tendency  of  legislation  is  to  Increase 
the  dignity  of  the  jury  and  lessen  the  power 
of  the  courts  to  influence  or  control  their  ver- 
dicts. It  is  indispensable,  therefore,  to  the 
due  administration  of  the  law  that  this  im- 
portant right  be  carefully  guarded.  No  higher 
duty  rests  upon  the  trial  judge  than  to  see  that 
an  unbiased,  unprejudiced,  and  impartial  jury 
should  in  every  case  be  provided.  If  jurors  ob- 
jectionable in  the  particulars  here  stated  are 
permitted  to  serve,  this  case  must  become  a 
precedent  for  others  sure  to  follow,  and  thus 
the  impairment  of  the  right  will  insidiously 
gain  such  a  foothold  that  the  right  itself  would 
In  time  become  the  mere  echo  of  a  voice,  a 
shadow,  not  substance,  and  as  Sdle  as  a  painted 
ship  upon  a  painted  ocean.'  These  objectiona- 
ble Jurors  are  no'  doubt  good  men  and  rejwe- 
sentative  dtiaens,  perfectly  conscientious  in  the 
belief  they  expressed  of  an  ability  to  be  indif- 
ferent between  the  state  and  the  defendant, 
notwithstanding  the  knowledge  they  had  ob- 
tained of  the  facts  and  witnesses  in  a  court  of 
justice  where  they  had  sat  as  Jurors  and  given 


their  verdict  So,  too,  the  action  of  the  learned 
trial  judge,  we  are  persuaded,  was  dictated  by 
a  proper  sense  of  propriety  and  decorum.  But 
the  weakness  and  error  in  the  ruling  lay  in  the 
trial  judge  having  that  confidence  in  the  abil- 
ity of  the  jurors  to  be  entirely  impartial  under 
the  drcumstances,  which  confidence  the  Jurors 
had  expressed,  each  in  himsc^.  Having  pass- 
ed upon  the  credibility  of  witnesses  in  a  similar 
case  upon  substantially  the  same  testimony,  and 
having  theretofore  rendered  a  verdict  on  their 
oaths,  it  is  not  to  be  believed  that  they  could 
sit  upon  this  case  with  such  an  opinion  pre- 
viously formed  without  it  influencing  their  ac- 
tion." 

And  in  McKay  v.  State,  6  Oa.  App.  527,  65 
S^  B.  306,  the  defendant  and  one  Hickman 
were  Joinfiy  accused  of  an  offense  but  sev- 
ered on  the  trtaL  Hickman  was  convict- 
ed, and,  on  the  defendant's  trial,  the  court 
permitted  the  state  to  ask  each  Juror  on  his 
voir  dire  examination  if  he  had  formed  or 
expressed  an  opinion  as  to  the  guilt  of  the 
defendant,  and  four  stated  that  they  had 
and  eight  that  they  had  not.  The  court  dis- 
charged the  four,  but  permitted  the  eight  to 
serve,  and  this  ruling  was  assigned  as  error. 
In  reversing  the  Judgment,  Russell,  J.,  speak- 
ing for  the  court,  said: 

"In  the  case  at  bar  it  plainly  appears  that 
the  two  offenses  do  Involve  the  same  trans- 
action, inasmuch  as  the  two  defendants  were 
jointly  accused;  and  it  farther  appears  that  the 
other  defendant  had  been  convicted.  Jurors 
should  go  into  the  jury  box  entirely  free  from 
even  a  suspicion  of  having  prejudged  the  de- 
fendant or  formed  any  opinion  upon  his  guilt; 
and  where  a  juror  has  participated  in  a  verdict 
of  guilty  against  another  person  charged  with 
the  same  offense,  growing  out  of  the  same 
transaction,  and  necessarily  to  some  extent  de- 
pending upon  the  same  evidence,  he  has,  in 
some  degree  at  least,  prejudged  the  defendant. 
See  Jacobs  v.  Stote,  1  Oa.  App.  619,  57  S.  E. 
1063,  wherein  this  court  said:  'It  is  the  duty 
of  a  trial  court  to  see  that  defendants  in  crimi- 
nal cases  are  tried  by  a  jury  such  that  not  even 
the  suspicion  of  bias  (leaning)  or  prejudice 
(prejudgment)  can  attach  to  any  member  there- 
of.' Unless  the  jury  be  absolutely  impartial, 
the  Jury  system  becomes  an  'awkward  instru- 
ment of  Justice,'  and  the  constitutional  guaranty 
that  'every  person  charged  with  an  offense 
against  the  laws  of  this  state  •  *  *  shall 
have  a  public  and  speedy  trial  by  an  impartial 
Jury*    •    •    •    is  worthless." 

This  rule  is  recognized  in  17  Standard 
Ency.  of  Procedure,  347: 

"A  Juror,"  it  is  said,  "is  incompetent  where 
he  has  sat  on  a  Jury  that  tried  another  jointly 
indicted  defendant,  even  though  he  says  he  has 
formed  no  opinion  and  can  try  defendant  im- 
partially." 

To  the  same  effect,  see  section  9106,  Eev. 
St  1913;  United  States  v.  Smith,  27  Fed. 
Oas.  p.  1240,  Na  16342b;  People  t.  MoI,  187 
Mich.  692,  100  N.  W.  M8,  08  L.  R.  A.  871, 
4  Ann.  Caa.  960;  Bums  t.  State,  146  Wla. 
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378.  128  N.  W.  98T,  140  Am.  St  Rep.  1081; 
Scrlbner  v.  State  of  Oklahoma,  3  OU.  Cr. 
601, 108  Pac.  422,  35  L.  R.  A.  (N.  S.)  985,  and 
notes;  notes  to  Priestly  t.  State,  19  Ariz. 
371,  171  Pac.  137,  8  A.  L.  R.  1201;  24  Cyc 
278,  270. 

We  hold  that  ibis  case  presents  an  instance 
of  Implied  Mas,  and  that  the  learned  trial 
judge  erred  in  denying  the  defendant's  chal- 
lenges to  the  Jurors  who  sat  in  the  Holmes 
triaL  The  Judgment  of  the  district  court  is 
therefore  reversed  and  the  cause  remanded 
for  a  new  triaL 

Reversed. 


STATE  ex  rel.  TANNER  et  al.  v.  WARRICK 
•t  al.    (No.  22021.) 

(Supreme  Conrt  of  Nebraska.    Oct.  14, 1021.) 

(Syllalnu  &y  the  Court.) 

1.  Schools  and  sohooi  dlstrlots  «=>42 (2)— Ap- 
proval of  annexation  by  board  of  high  sohooi 
district  to  whioh  territory  to  annexed  sufll* 
dent. 

In  a  proceeding  to  annex  territory  to  an 
existing  liigh  school  district  ander  the  pro- 
viso in  section  6,  c.  243,  Laws  19W,  the  ap- 
proval of  such  annexation  by  the  board  of 
education  of  the  district  to  which  it  is  sought 
to  annex  snch  territory,  is,  after  the  declara- 
tion of  annexation  by  the  comity  superintend- 
ent of  schools,  the  only  approval  or  consent 
necessary  to  be  given,  and  no  action  is  re- 
quired to  be  taken  by  the  authorities  of  other 
school  districts  affected. 

2.  Schools  and  sohooi  districts  «=3>42  (2)— No- 
tice to  boards  of  other  distriots  affected  not 
required  In  high  school  district  annexation 
prooeedlngs. 

In  such  proceedings  notice  to  the  school 
boards  of  the  other  districts  affected  is  not 
required. 

3.  Schools  and  school  distriots  «=942(2)— 
Terms  of  statute  held  to  furnish  sufficient  no- 
tice of  proposed  boundaries  of  consolidated 
district 

The  terms  of  the  statute  which'  provide 
for  a  hearing  on  the  initial  question  of  fixing 
the  boundaries  of  consolidated  districts  by  the 
redistricting  committee  furnish  sufficient  notice 
to  all  parties  interested  of  the  proposed  bound- 
aries of  the  district 

4.  Schools  and  sohooi  distriots  «=342(2)-'Pe- 
tltioners  for  annexation  to  high  school  dis- 
trict may  witbdraw  names  before  aotlon  tak- 
en. 

Petitioners  for  the  annexation  of  territory 
to  an  existing  Ugh  school  district  under  sec- 
tion 8  of  the  act  above  mentioned,  may  witb- 
draw their  names  from  the  petition  by  written 
request  at  any  time  before  action  has  been 
taken   by  the   county  superintendent 


9.  Schools  and  sebeol  districts  «=>42(2)'— Pa- 
tltloners  oannet  withdraw  their  names  aftar 
dectaration  and  oommoaloatioa  to  parties 
mainly  iatsrested. 

After  snch  declaration  has  been  made  and 
communicated  to  the  parties  mainly  interested, 
it  is  too  late  to  withdraw  their  names,  even 
though  the  declaratioB  was  not  reduced  to  writ- 
ing Immediately. 

6.  Evidence  <8c=>lS7(5)— Where  statuta  doss 
not  require  record  of  official  acts,  parol 
proof  Is  competent  to  show  action. 

Where  the  statute  does  not  require  a  rec- 
ord to  be  made  of  official  acts  of  a  pnblie  offi- 
cer, parol  proof  is  competent  and  admissible 
to  show  that  action  was  taken  and  the  nature 
of  such  action. 

7.  Schools  and  sehool  distriots  «=»42  (2) —With- 
drawals from  petition  for  annexation  to  high 
•ehool  dlstrlot  befors  approval  by  board  of 
education  of  existing  district  not  matorlat 

The  fact'  that  withdrawals  from  such  a  pe- 
tition were  made  before  approval  by  the  board 
of  education  of  the  "existing  high  school  dis- 
trict" to  which  it  is  sought  to  annex  territory, 
is  not  material,  since  the  determination  of 
the  number  and  eligibility  of  the  signers  of 
such  a  petition  is  committed  to  the  county  su- 
perintendent, and  liis  or  her  action  upon  the 
petition  is  final 

Rose,  3n  dissenting. 

Appeal  from  District  Court,  Scotta  Bluff 
County ;  Raper,  Judge. 

Action  In  the  nature  of  qoo  warranto  by 
the  State,  on  the  reiatloa  of  Frank  Tanner 
and  others,  against  S.  K.  Warrick  and  others, 
and  from  an  adverse  Judgment,  the  relators 
appeaL    Affirmed. 

Morrow  ft  Morxow,  of  Sootts  Blnff,  tor  ap- 
pellants. 

Mothersead  ft  Tork,  of  Scotts  Bluff,  for  ap- 
pellees. 

Heard'  before  MORRIfiSBY,  C.  7.,  and 
LETTON,  ROSE,  DEAN,  DAY,  ALDRICH, 
and'  FLANSBURQ,  JJ. 

LBTTON,  J.  This  Is  an  actton  In  the  na- 
ture of  quo  warranto  brought  by  the  appel- 
lants, who  are  residents  and  taxpayers  re- 
spectively in  school  districts  numbered   3, 

10,  and  39  of  Scotts  Bluff  county.  Tbej 
pray  for  an  order  ousting  the  defendants 
from  exercising  any  Jurisdiction  as  a  l>oard 
of  education  over  the  territory  embraced 
In  the  respective  districts  named.  From  an 
adverse  Judgment,  relators  appeal. 

The  real  purpose  and  object  of  the  suit  Is 
to  challenge  the  validity  of  the  organiza- 
tion of  "the  consolidated  school  district  of 
Scotts  Bluff." 

[1]  Chapter  243,  Laws  1919,  so  far  as  ma- 
terial here,  provides,  in  substance,  that  all 
the  territory  In  any  county  of  the  state  shall 
be  districted  into  districts  for  high  school 
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and  consolidated  school  pnrpoaes ;  that  with- 
in 20  days  after  the  act  becomes  a  law  the 
county  board  in  ea<di  county  shall  ai^tolnt 
two  school  electors  of  the  county,  who,  with 
the  county  superintendent,  shall  constitute 
a  committee  to  make  such  surveys  and  inves- 
tigation as  wiU  determine  an  equitable  ad- 
justment of  the  boundaries  of  districts  for 
high  and  consolidated  schools  wltliin  the 
county;  that  within  10  days  after  the  ad- 
journment of  a  state  conference  of  such  com- 
mittees provided  for  by  the  act,  each  county 
committee  shall  meet  in  the  office  of  the  coun- 
ty superintendent  and  proceed  to  plat  and 
establish  the  schoolbouse  site  and  boundary 
line  of  the  proposed  districts  within  the  coun- 
ty. Within  10  days  after  the  report  is  com- 
pleted and  maps  of  the  new  district  prepared, 
the  county  superintendent  shall  designate  a 
time  for  a  bearing  at  the  county  seat,  where 
any  school  elector  may  file  objections  to  the 
plan  as  recommended.  After  the  hearing  the 
committee  are  given  power  to  make  such 
changes  in  the  report  and  maps  as  they  deem 
advisable,  and  within  30  days  after  the  com- 
pletion of  the  survey  they  are  required  to 
transmit  the  flnal  report  and  mder  to  the 
county  board,  who  shall  record  the  same 
In  the  minutes  of  their  proceedings. 

After  the  filing  of  the  report  with  the  coun- 
ty board  25  per  cent,  of  the  school  electors 
may  within  40  days  file  a  written  protest 
with  the  state  superintendent,  who,  after  a 
hearing  is  had,  provided  for  in  the  act,  dial! 
then  approve  the  boundaries  established  by 
the  county  committee,  or  order  a  rearrange- 
ment of  such  boundaries  as  in  his  judgment 
may  seem  best.  In  section  6  is  found  the 
following  proviso: 

"Provided,  that  if  the  proposed  new  district 
contains  an  organized  consolidated,  or  high 
school  district,  when  a  petition  of  not  less  than 
51  per  cent,  of  the  school  electors  in  said  new 
district  residing  outside  of  the  existing  or- 
ganized consolidated  or  high  school  districts 
shall  be  filed  with  the  county  superintendent, 
then  he  shall  declare  such  territory  to  be  so 
annexed,  conditioned  upon  the  approval  of 
the  board  of  education  of  said  existing  dis- 
tricts. Blank  petitions  for  this  purpose  shall  be 
furnished  by  the  state  superintendents.  Pro- 
vided, further,  any  parts  or  fragments  of  old 
districts  which  may  be  left  outside  of  the 
boundaries  of  the  new  districts,  in  the  adjust- 
ment and  operation  of  this  act,  shall  be  pro- 
vided for  by  the  districting  committee,  whidi 
may  add  temporarily  such  parts  or  fragments 
to  other  districts." 

It  is  under  this  proviso  that  the  consolidat- 
ed district  whose  organization  is  diallenged 
was  created. 

The  gist  of  tbe  petlti<m  is  the  allegation 
that  no  action  was  taken  by  the  county  sn- 
perintend^it  until  after  the  remonstrance 
and  withdrawal  of  names  had  been  filed,  and 
the  further  ali^atlon  that  the  withdrawals 
were  effective  to  reduce  the  number  of  law- 
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jful  signers  to  less  tban  (be  jurisdictional 
I  number.     The  latter  allegation  is  sustained 
I  by  the  evidence.    The  defense  is  that,  prior 
I  to  the  time  of  filing  the  remonstrance  and 
attempted  withdrawals,  the  county  superin- 
tendent had  acted  and  declared  the  territory 
annexed  to  the  school  district  of  Scotts  BlufT, 
conditioned  upon  the  approval  of  the  board 
of  education  of  said  district,  and  that  the 
withdrawals  came  too  late  and  were  Inef- 
fectual. 

[2,  8]  The  errors  assigned  are,  in  suB- 
stance,  that  the  court  erred  in  holding  that 
approval  of  the  school  boards  of  Oie  terri- 
tories sought  to  be  annexed  to  thie  school 
district  of  the  dty  of  Scotts  Bluff  was  not 
necessary  before  consolidation  could  be  ef- 
fected, and  in  holding  that  the  petition  could 
be  legally  acted  upon  without  first  giving 
notice  to  all  districts  affected  of  the  presen- 
tation of  the  petition.  Tbe  other  assign- 
ments virtually  are  that  the  court  erred  In 
finding  that  the  county  superintendent  ver- 
bally declared  the  annexation  of  the  outlying 
territory  of  Scotts  Bluff  district  on  the  29th 
day  of  June,  1920,  and  in  holding  that  such 
vert)al  declaration  was  sufficient  to  prevent 
the  withdrawal  of  names  from  the  petition. 
It  is  also  assigned  that  the  court  erred  in 
holding  that  tbe  petitioners  cov.ld  not  re- 
move their  names  from  the  petition  after  the 
same  had  been  acted  upon  by  the  county  su- 
perintendent and  before  the  board  of  educa- 
tion of  the  dty  of  Scotts  Bluff  approved  the 
same. 

The  statute  does  not  require  approval  by 
the  school  boards  of  the  territory  sought  to 
be  annexed  to  a  high  school  district,  nor 
does  it  require  notice  of  the  presentation  of 
such  a  petition  to  the  county  superintendent 
to  be  given  to  all  districts  affected.  Tbe 
statutory  provisions  with  regard  to  the  time 
the  initial  action  to  be  taken  by  the  commit- 
tee on  redlstrieting,  and  the  recording  of 
their  proceedings  in  the  minutes  of  the  coun- 
ty board,  whose  proceedings  are  required  by 
law  to  he  published,  were  evidently  designed 
to  furnish  sufficient  notice  of  the  action  of 
the  committee  to  all  ijersons  residing  within 
the  territory  affected.  The  approval  by  the 
board  of  any  district  except  that  of  the  con- 
solidated or  high  school  district  to  which 
It  Is  desired  to  annex  outside  of  the  terri- 
tory is  not  essential.  The  words,  "the  ap- 
proval of  the  board  of  education  of  said  ex- 
isting districts,"  clearly  refer  to  "the  exist- 
ing organized  consolidated  or  high  BCho<d 
districts"  mentioned  in  the  proviso. 

[4]  The  main  question  in  the  case  is  wheth- 
er tbe  evidence  shows  that  the  county  super- 
intendent bad  acted  upon  the  petitions  and 
declared  the  territory  to  be  annexed  before 
the  withdrawals  were  filed.  The  evidence 
for  relators  shows  that  on  June  5  some  of 
those  objecting  to  the  consolidation  made  an 
inspection  ot  tbe  records  in  the  office  oC  the 
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county  superintendent  but  fonnd  no  written 
record  of  any  action  baying  been  taken  9n 
the  petition.  The  oonnty  superintendent  at 
that  time  was  out  of  the  city.  On  July  7, 
and  on  the  morning  of  July  8,  certain  pro- 
tests and  remonstrances  against  the  annexa- 
tion of  the  territory  in  districts  S,  6,  10,  and 
39,  and  withdrawals  of  the  names  of  36  per- 
sons who  had  signed  the  original  petition, 
were  filed  In  the  office  of  the  county  super- 
intendent The  protests  were  signed  by  86 
others  not  signers  to  the  petition. 

On  the  8th  day  of  July  a  record  of  the  ap- 
proval of  the  board  of  education  of  the 
school  district  of  the  city  of  Scotts  Bluff  was 
filed  in  the  office  of  the  county  superintend- 
ent On  August  5  the  county  superintend- 
ent In  writing  reported  to  the  county  derk 
and  the  president  of  the  board  of  education 
of  Scotts  Bluff  that  she  had  declared  all  the 
territory  described  in  the  petition  to  be  an- 
nexed, and  the  consolidated  sdiool  district 
created;  the  notification  being  In  part  as 
]5o11owb: 

"I  hereby  certify  that  on  June  26,  1920,  pe- 
tions  were  filed  in  my  office  from  51  per  cent  of 
the  electors  of  the  territory  propoeed  by  the  re- 
districting  committee  for  annexation  to  the 
school  district  of  Scotts  Bluff  praying  that  said 
territory  be  annexed  to  the  school  district  of 
Scotts  Bluff. 

"And  I  further  certify  that  at  the  same  time 
A.  C.  Davis  and  S.  P.  Lacy  requested  that  the 
west  half  of  section  1  and  the  northwest  quar- 
ter of  section  12,  township  23  north,  range  55 
west  be  also  permitted  to  come  into  the 
Scotts  Bluff  consolidated  district 

"And  I  further  certify  that  on  June  29  I  de- 
clared my  verbal  approval  of  the  boundaries 
as  made  by  the  county  redistricting  committee, 
and  petition  for  annexation  to  the  Scotts  Bluff 
school  district,  to  include,  however,  said  parts 
of  sections  1  and  12  if  they  might  be  accepted 
by  the  Scotts  Bluff  school  board  and  petitioned 
in  by  the  interested  parties  by  July  7." 

Before  the  petition  for  annexation  was 
filed  with  the  county  superintendent  B.  P. 
Lacy  and  A.  0.  Davis  had  been  removed  firom 
school  district  No.  10  and  annexed  to  con- 
solidated district  No.  67.  They  preferred 
to  be  Included  In  the  Scotts  Bluff  district 
The  county  superintendent  prepared  peti- 
tions for  them  to  circulate  to  effect  this  pur- 
pose. These  petitions  were  returned  to  the 
county  superintendent  on  June  28.  Lacy  and 
Davia  testified  that  the  county  superintend- 
ent then  said  she  had  made  a  mistake,  and 
it  would  be  necessary  to  post  notices  In  the 
districts  alTected  by  their  petitions,  and  told 
tliein  to  post  the  notices  and  return  the  pe- 
titions before  July  6,  and  she  would  act  on 
their  petitions  and  the  petition  for  the  an- 
nexation of  the  other  territory  to  the  Scotts 
Bluff  d  strict  at  the  same  time,  on  her  re- 
turn from  Denver.  The  county  superintend- 
ent te-itifled  that  she  took  final  action  on  the 
petition  on  June  29.     She  further  testified 


that  after  she  aiqtroved  the  petition  she  in- 
form! d  certain  members  of  the  Scotts  Bluff 
board  of  education  of  the  approval,  and  also 
called  by  tel^hone  certain  electors  in  the 
annexed  territory,  and  also  the  county  clerk, 
or  his  deputy,  and  a  member  of  the  redis- 
tricting committee,  and  notified  them  of  the 
action  taken,  and  that  this  was  done  before 
she  w&at  to  Denver,  which  was  on  June  30. 
She  denies  that  Lacy  and  Davis  returned  pe- 
titions at  a  time  whoi  they  had  failed  to  put 
up  the  proper  notice,  but  says  they  took  the 
notices  out  on  Saturday  the  26th.  She  testi- 
fies she  told  Davis  and  Lacy  that  they  must 
get  the  assent  of  the  Scotts  Bluff  board  be- 
fore they  went  any  further.  Two  members 
of  the  board  of  education  of  Scotts  Bluff  tes- 
tified that  In  the  latter  part  of  June  the 
county  superintendent  told  them  she  had  ap- 
proved the  boundaries  as  laid  out  by  tba 
redistricting  committee. 

The  superintendent  of  schools  of  the  titj 
of  Scotts  Bluff  testified  that  on  June  29 — 

"I  went  to  her  office  and  learned  that  she  was 
going  to  Denver,  and  I  vranted  to  know  if  her 
action  was  final — the  action  she  had  taken  on 
the  26th.  I  wanted  to  know  so  that  we  might 
go  ahead.  She  told  me  that  her  action  waa  final 
in  the  matter,  and  that  we  were  authorized  to 
go  ahead." 

He  further  testified   that  between   June 

29  and  July  8  he  received  the  written  accept- 
ance that  she  had  declared;  It  came  into 
his  possession  several  days  before  the  board 
of  education  acted  upon  it,  and  the  board  on 
the  strength  of  this  declaration  has  expend- 
ed about  $10,000  in  furnishing  extra  school 
accommodations. 

The  president  of  the  Scotts  Bluff  school 
board  testified  that  the  coun^  superintend- 
ent called  him  from  Denver  on  July  7;  and 
stated  she  had  learned  that  a  remonstrance 
had  been  filed  against  the  redistricting,  and 
assured  him  that  the  petition  had  been  ap- 
proved and  the  matter  was  settied. 

On  rebuttal  there  was  testimony  to  the 
effect  that  after  the  superintendent  returned 
from  Denver  the  relators  called  at  her  of- 
fice to  ascertain  what  had  been  done  with 
the  remonstrance.  Some  of  them  testified 
that  they  asked  her  why  she  did  not  give 
them  a  hearing  on  the  remonstrance,  and 
she  told  them  she  had  already  acted  on  the 
other  petition;  that  she  had  acted  verbally, 
nnd  told  the  different  members  of  the  Scotts 
Bluff  school,  board  that  she  would  accept  it 
but  was  holding  the  petition  on  account  of  the 
Davis  and  Lacy  petitions.  When  asked  why 
the  blanks  were  not  filed  (apparently  refer- 
ring to  some  printed  blank  forms  of  approval 
in  evidence),  she  said  she  was  holding  them 
on  account  of  the  Lacy  and  Davis  petitions, 
so  she  could  act  on  all  of  them  together.  It 
was  also  shown  that  some  of  the  relators  had 
protested  against  the  oonsolldattoa  at  the 
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hearing  before  the  redlstricting  committee, 
and  that  the  petition  had  not  been  presented 
to  them  tot  signature;  but  it  Is  also  shown 
that  some  of  them  knew  of  it  being  circulat- 
ed, while  others  only  heard  of  it  a  short  time 
before  the  remonstrance  was  filed. 

[S,  B]  The  most  important  question  in  the 
case  is  whether  the  failure  of  the  county  su- 
perintendent to  place  upon  record  at  the  time 
it  was  made  her  approTal  of  the  petition,  left 
the  matter  still  open  so  that  petitioners  might 
withdraw  In  the  Interral  between  her  oral 
declaration  and  the  making  of  the  record. 
We  have  found  no  case  exactly  in  point.  The 
decisions  cited  by  relators  are  to  the  effect 
that,  unless  a  complaint  In  writing  was  filed 
before  a  board  of  equalization,  it  had  no  Ju- 
risdiction to  raise  or  lower  assessments  in 
the  particular  circumstances  of  each  case; 
but  this  we  think  does  not  aid  us  in  this  case. 
A  judgment  of  a  conrt  Is  valid  and  effective 
when  it  is  declared  and  announced  by  the 
judge,  although  It  may  not  be  reduced  to 
writing  until  afterwards.  Mandamus  will 
lie  to  compel  the  entry  of  a  Judgment  al- 
ready rendered,  but  which  has  not  been  made 
a  matter  of  record ;  and  parol  evidence  Is  not 
admissible  In  other  cases  to  show  that  a  judg- 
ment has  been  rendered.  Where  there  Is  no 
statute  requiring  proceedings  to  be  made  a 
matter  of  record,  such  as  in  the  case  of  non- 
judicial board  or  office,  and  of  merely  min- 
isterial acts  in  an  inferior  court,  the  strict 
rule  as  to  court  records  does  not  apply,  and 
they  may  be  proved  by  parol.  Van  Kleek  v. 
Eggleston,  7  Mich.  611;  Dehority  v.  Wright, 
101  Ind.  382;  JoUey  v.  Foltz,  34  CaL  321; 
Richardson  v.  Hitchcock,  28  Vt  767 ;  Fams- 
worth  Ck).  V.  Band,  65  Me.  19;  22  C.  3.  1011, 
i  1294. 

But,  even  If  we  apply  the  law  relating  to 
courts  of  record,  it  would  seem  that,  where 
the  ofiScers  to  whose  Judgmait  Is  committed 
the  approval  or  rejection  of  a  petition  to 
form  a  consolidated  school  district,  has  con- 
sidered the  question  involved  and  has  an- 
nounced to  a  number  of  the  parties  mainly 
interested  her  decision  upon  the  matter,  the 
mere  fact  that  a  record  of  her  action  was 
not  made  immediately,  but  was  reduced  to 
writing  afterwards,  does  not  prevent  the  act 
and  declaration  from  becoming  effective  and 
binding.  There  Is  no  evidence  to  show  that 
any  other  declaration  was  ever  made  tlian 
that  announced  by  the  county  superintendent 
to  several  members  of  the  board  of  educa- 
tion of  the  city  of  Scotts  Bluff  on  June  29, 
and  afterwards  embodied  in  two  statements, 
on^  directed  to  the  president  of  the  board  of 
education,  and  the  other  to  the  county  clerk. 
These  statements  recite  and  declare  the  facts 
as  found  by  the  district  court  to  exist 

It  was  held  In  Biart  v.  Myers,  3  Neb. 
(Dnof.)  196,  91  N.  W.  673,  that,  while  a  su- 
perintendent of  public  Instruction  acts  ju- 
dicially In  farming  a  new  school  district 
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from  territory  embraced  within  the  bound- 
aries of  other  districts,  it  does  not  follow 
that  his  findings  and  orders  in  the  premises 
must  be  entered  with  all  the  formality  of  a 
judgment  of  a  conrt  of  law;  if  the  record 
shows  a  substantial  compliance  with  the 
statute  it  Is  sufBclent  There  Is  no  time  or 
place  fixed  by  the  statute  for  the  declaration 
of  approval  by  the  county  superintendent; 
it  is  enough  that  the  approval  be  made,  and 
It  should,  of  course,  be  shown  in  writing  with- 
in a  reasonable  time  after  the  declaration 
is  made;  but  the  essential  thing  is  the  ap- 
proval, which  is  a  mental  act,  and  the  decla- 
ration either  oral  or  written,  which  Is  physl- 
caL  The  mental  determination  would  be  in- 
sufficient if  unaccompanied  by  any  act  evi- 
dencing that  it  had  been  made;  bnt,  when 
made  and  declared,  it  becomes  effective,  not- 
withstanding the  fact  that  the  written  evi- 
dence was  not  recorded  until  later.  While 
the  statute  in  terms  does  not  require  the 
recording  of  the  act,  the  proper  conduct  of 
official  affairs  requires  that  such  a  record 
be  made. 

[7]  The  argument  Is  made  that,  since  the 
last  withdrawal  from  the  petition  was  filed 
on  the  morning  of  July  8,  and  the  board  of 
education  of  the  school  district  of  Scotts 
Bluff  did  not  meet  to  approve  the  boundaries 
as  defined  in  tlie  petition,  until  the  after- 
noon of  that  day,  final  action  had  not  been 
taken,  and  therefore  the  right  of  withdrawal 
still  existed.  But  this  loses  sight  of  the 
fact  that  the  board  of  education  has  nothing 
whatever  to  do  with  the  determination  of  the 
validity  of  the  petition,  or  the  number  of 
qualified  signers  upon  the  same.  The  func- 
tion of  examination  of  the  petition,  and  de- 
cision as  to  whether  it  should  be  allowed  and 
approved,  rests  entirely  with  the  county  su- 
perintendent The  board  of  education  has  no 
power  to  act  until  after  the  approval  of  the 
petition  has  been  certified  to  It  by  the  coun- 
ty superintendent,  and,  hence,  the  action  of 
the  county  superintendent  with  respect  to 
the  approval  of  the  petition  is  the  determin- 
ing and  final  act  so  far  as  the  petitioners  are 
concerned.  When  a  petition  approved  by 
the  county  superintendent  has  been  present- 
ed tp  the  board  of  education,  the  only  act 
necessary  to  be  done  to  effectuate  a  c<msoli- 
datlon  Is  the  approval  by  the  board.  If  this 
approval  is  withheld,  the  whole  proceedings 
under  this  proviso  are  of  no  avail. 

In  State  v.  Cox,  105  Neb.  ,  178  N.  W. 

913,  it  is  said,  speaking. of  the  act  tinder 
consideration: 

"The  bill  does  not  purport  to  be  an  amend- 
ment of  the  former  secdons,  bat  enacts  entire- 
ly new  le^slation  upon  the  same  subject-mat- 
ter, and  repeals  the  former  sections  cover- 
ing that  matter." 

This  is  a  sufficient  answer  to  the  conten- 
tion that  the  requirements  of  the  former 
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general  statute  goTemlng  the  dlvlBion  of 
Bcbool  districts  must  be  compiled  with  in 
proceedings  under  the  new  act 

It  Is  conceded  that  petitioners  might  with- 
draw at  any  time  before  action  was  taken 
by  the  county  superintendent.  The  evidence 
sustains  the  district  court  finding  that  no 
withdrawals  had  taken  place  before  action 
by  the  county  superintendent 

We  find  no  error  in  the  Judgmoit  It  is 
therefore 

Affirmed. 

ROSB,  X,  dlssentik 


SOLE  V.  CITY  OF  GENEVA.     (No.  2166^) 
(Supreme  Court  of  Nebraska.    Oct  14,  1921.) 

(ByVlabu*  &v  the  Oowrt.) 

1.  Pleading  «=9S9— Party  Meklng  privilege  or 
right  conferred  must  allege  faots  esseotial  to 
strict  compliance. 

When  a  privilege  or  right  is  conferred  by 
statute,  on  certain  prescribed  conditions,  and 
a  party  desiring  to  avail  himself  of  such  priv- 
ilege or  right  brings  action  for  the  enforcement 
thereof,  he  must  allege  and  prove  all  the  facts 
that  are  essential  to  a  strict  compliance  with 
the  prescribed  conditions. 

2.  Municipal  corporations  «=>33(l)— Aot  relat- 
ing to  detachment  of  territory  does  not  pro- 
vide exclusive  remedy. 

Section  6000,  Rev.  St  1S18,  relating  to  the 
detachment  of  territory  from  the  corporate 
limits  of  cities  and  villages,  does  not  provide 
an  exclusive  remedy  for  detaching  territory 
from  such  cities  and  villages. 

3.  IMnnlolpal  oorporatlons  «=933( I)— District 
courts  under  ohanoery  and  oommon-law  pow- 
ers may  determine  whether  agricultural  land 
should  be  disooneoted  from  olty. 

Under  the  general  chancery  and  common- 
law  powers  conferred  by  the  Constitntion,  and 
without  reference  to  statute,  district  courts 
are  vested  with  jurisdiction  to  hear  and  deter- 
mine whether  an  owner  of  agricultural  lands  in- 
cluded within  the  corporate  limits  of  a  city  is 
entitled  to  have  the  same  disconnected  there- 
from. 

Appeal  from  District  CJourt,  Fillmore 
County;  Brown,  Judge. 

Petition  by  George  Sole  against  the  City 
of  Geneva,  to  disconnect  certain  land  from 
the  City.  Decree  tor  the  plaintiff,  and  the 
defendant  appeals.     Affirmed. 

Chas.  H.  &  F.  W.  Sloan  and  T.  J.  Keenan, 
all  of  Geneva,  for  appellant 

John  K.  Waring  and  Robert  B.  Waring, 
both  of  Geneva,  for  appellee. 

Heard  before  LETTON,  DEAN,  and  DAT, 
JJ.,  and  GOOD  and  RAPER,  District  Judges. 


GKX)D,  District  Judge.  This  Is  an  appeal 
from  a  decree  of  the  district  court  for  Fill- 
more county,  disconnecting  from  the  corpo- 
rate limits  of  the  city  of  G^ieva  a  tract  of 
land  comprising  approximately  41  acres, 
owned  by  aK>ellee. 

Appellant  insists  that  the  petition  of 
plaintiff,  appellee  herein,  did  not  state  facts 
sufficient  to  entitle  him  to  the  relief  demand- 
ed of,  and  granted  by,  the  district  court; 
that  Uie  decree  is  not  supported  by  sufficient 
evidence,  nor  is  it  6i4>ported  by  proper  find- 
ings of  tact  by  the  trial  court  Appellant's 
contention  is  founded  on  the  assumption  that 
the  action  is  based  on  section  5090,  Rev.  St 
1913,  which  is  in  part  as  follows: 

"MVhenever  a  majority  of  the  legal  voters  re- 
siding on  any  territory  within  and  adjacent  to 
the  corporate  limits  of  any  city  or  village,  or 
the  owner  or  owners  of  any  unoccupied  terri- 
tory so  situated,  shall  desire  to  have  the  same 
disconnected  therefrom,  they  may  file  their 
petition  in  the  district  court  of  the  county  in 
which  such  city  or  village  is  situated  praying 
that  snch  territory  be  detached  therefrom. 
•  •  •  If  the  court  find  in  favor  of  the  peti- 
tioners, and  that  justice  and  equity  require  that 
such  territory,  or  any  part  thereof,  be  discon- 
nected from  such  city  or  village,  it  shall  enter 
a  decree  accordingly." 

[11  The  allegations  of  plaintift's  petition 
showed  that  the  land  was  owned  and  occu- 
pied by  him,  but  did  not  show  that  he  was 
the  only  voter  or  a  majority  of  the  legal 
voters  residing  on  the  territory  sought  to  be 
disconnected,  nor  did  the  evidence  show  that 
the  plaintifl"  was  the  only  legal  voter  or  that 
he  was  a  majority  of  the  legal  voters  residing 
on  the  territory,  and  the  trial  court  did  not 
make  the  findings  prescribed  by  the  statute, 
viz.,  "That  Justice  and  equity  require  that 
such  territory  shall  be  disconnected  from 
such  city." 

When  a  privilege  or  right  is  conferred  by 
statute  on  certain  prescribed  condiUons,  and 
a  party  desires  to  avail  himself  of  such 
privilege  or  right  by  bringing  action  for  the 
enforcemicnt  thereof,  he  must  allege  and 
prove  all  the  tacts  essential  to  a  strict  com- 
pliance with  the  prescribed  conditions.  So 
that  if  the  action  is  founded  on  the  statute 
above  quoted,  appellant's  contention  is  well 
taken  and  plaintiff  la  not  entitled  to  have 
the  land  disconnected.  The  views  herein 
expressed  find  support  in  the  following  cases : 
Delozler  v.  Village  of  Magnet  104  Neb.  765, 
178  N.  W.  620;  McCuUough  v.  Colfax  County, 
4  Neb.  (Unof.)  54.S,  95  N.  W.  29;  81  Cyc. 
115;  Haskins  v.  Aloott  &  Horton,  18  Ohio 
St.  210;  Dye  v.  Dye,  11  CaL  168;  Village  of 
Osmond  v.  Smathers,  62  Neb.  609,  87  N.  W. 
310. 

[1,8]  But  the  statute  above  referred  to 
does  not  provide  an  exclusive  remedy  for 
disconnecting  territory  from  a  city  or  village. 
Such  relief  may  on  proper  pleading  and  proot 
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be  granted  by  ttie  district  court  In  tibe  ex- 
ercise of  the  general  chancery  and  comuKm- 
law  powers  conferred  upon  It  by  the  C!on- 
stitutlon.  TbiB  power  of  the  district  court 
has  been  exercised  heretofore  and  approved 
by  this  court  State  v.  Dlmond,  44  Neb.  154 
62  N.  W.  498;  Village  of  Osmond  v.  Sma- 
thers,  62  Neb.  608,  87  N.  W.  310;  VUlage 
of  Osmond  t.  Matteson,  62  Neb.  612,  87  N. 
W.  311. 

In  Village  of  Osmond  t.  Smathers,  snpra, 
to  Is  said : 

"Said  section  101  Is  not  a  limitation  npon  the 
right  to  institute  proceedings  to  hsTe  territory 
taken  out  of  the  corporate  limits  of  a  dty  or 
-village.  That  section  merely  conferred  the 
right  to  a  petition  for  the  detachment  of  terri- 
tory upon  a  majority  of  the  legal  TOters  with- 
in the  boundaries  thereof,  and  it  would  seem 
that  such  voters  need  not  necessarily  be  own- 
ers of  real  estate.  It  was  not  the  intention  of 
the  tiegislature  in  passing  said  section,  nor 
could  it  lawfully  do  so,  to  take  away  the  right 
of  the  owner  of  real  estate  included  in  the 
boundaries  of  a  city  or  village,  to  invoke  the 
powers  of  the  court  to  determine  whether  such 
real  estate  is  properly  included  within  the 
corporate  limits  of  such  municipality.  This 
principle  was  held  and  applied  in  State  v.  Di- 
mond,  supra.  Plaintiff,  being  the  exdnsive 
owner  and  in  possession  of  the  tract  of  land  in 
question,  had  a  right  to  bring  this  suit." 

The  section  101  referred  to  In  the  above 
quotation  was  the  one  that  then  provided  for 
tibe  disconnecting  of  territory  from  a  city 
or  village,  and  was  quite  similar  to  section 
B090,  Rev.  St  1913.  It  was  necessary,  there- 
fore, only  for  the  plaintiff  to  allege  and  prove 
that  he  was  the  owner  and  in  possession  of 
the  tract  of  land,  and  to  allege  and  prove 
such  other  facts  as  would  show  that  it  was 
Inequitable  to  retain  the  territory  within 
the  corporate  limits  of  the  city. 

Plaintiff  lo  his  petition  alleged  that  the 
land  in  question  bad  never  been  platted  or 
divided  Into  lots  or  parcels,  nor  had  any 
streets  or  alleys  ever  been  surveyed  or  lo- 
cated thereon,  but  that  all  of  said  real  estate 
has  at  all  times  been  used  exclnsivdy  for 
agricultural  purposes  as  one  complete  body 
of  land :  that  the  premises  are  situated  on 
the  extreme  west  boundary  of  said  corpo- 
rate limits,  and  that  by  reason  of  its  chat«. 
acter  and  location  It  Is  in  no  wise  benefited 
by  being  so  included  within  said  corporate 
limits. 

The  evidence  discloses  that  while  the  dty 
has  a  system  of  waterworks,  electric  lights, 
a  sewer  system,  paving,  sidewalks,  and  other 
Improvements,  none  of  them  reach  to  the 
premises  of  the  plaintiff.  Plaintiff's  prem- 
ises are  entirely  without  the  sewer  district; 
the  nearest  approach  of  the  water  system 
to  plaintiff's  premises  is  about  600  or  700 
feet  and  a  still  greater  distance  to  the  build- 
ings upon  his  farm.     It  appears  that  the 


electric  lights  reach  to  the  street  that  runs  in 
front  or  on  the  east  side  of  plalntUTs  farm. 
It  further  appears  that  the  town  is  divided 
by  a  railroad  running  north  and  south,  and 
that  practically  all  the  business  portion  of 
the  town  is  on  the  east  side  of  the  railroad, 
and  that  of  the  ten  or  twelve  blocks  of  paving 
now  completed  aU  except  one-half  block  Is 
on  the  east  side,  and  that  all  of  the  new 
paving  In  process  of  construction  Is  on  the 
east  side.  It  further  appears  that  there  has 
practically  been  no  buildings  of  any  conse- 
quence constructed  on  the  west  side  of  the 
track  for  more  than  ten  years,  and  that  new 
additions  to  the  town  and  new  buildings  have 
all  been  npon  the  east  side  of  the  track. 
There  Is  nothing  to  indicate  that  there  is 
any  likelihood  of  city  growth  to  the  west  of 
the  railroad  track. 

There  are  other  details  that  need  not  be 
mentioned,  but  from  a  careful  consideration 
of  all  the  evidence  it  appears  that  plaintiff's 
farm  derives  no  benefit  from  the  dty  govern- 
ment, other  than  that  of  any  other  farm 
located  adjacent  or  near  a  dty  or  village. 
Under  the  drcumstances  we  hold  that  it  is 
inequitable  that  plaintifTs  land  should  re- 
main within  the  corjwrate  limits  of  the  dty. 

The  Judgment  of  the  district  court  is  right, 
and  la  afOrmed. 


STATE  m.   ral.  POLK  COUNTY  v.  MARSH, 

State  Auditor  of  Publlo  Aooounts. 

(No.  22377.) 

(Supreme  Court  of  Nebraska.    Oct  14,  1921.) 

(ByHabut  by  the  Court.) 

1.  Electloas  «=365— Votes  of  women  In  oourt- 
bouse  bond  eleetlon  are  of  eqnal  validity  with 
those  of  male  voters. 

Since  the  Nineteenth  Amendment  to  the 
Constitutioft  of  the  United  States  became  ef- 
fective, the  votes  of  women  cast  at  an  election 
for  the  submission  of  a  proposition  to  issue 
bonds  of  a  county  for  the  purpose  of  erecting 
a  courthouse  are  of  equal  validity  with,  and 
are  as  much  entitled  to  be  counted  as,  those  of 
male  voters. 

2.  Counties  «=»  1 78— Special  provision  for  sub- 
mltting  to  voters  proposition  for  bonds  tor 
county  courthouse  controls  rather  than  gen- 
eral provisions. 

The  spedal  prorision  contained  in  section 
964,  Rev.  St.  1913,  as  amended  hx,  Laws  1919. 
c.  67,  for  the  submission  to  the  voters  of  a 
proposition  to  issue  bonds  of  a  county  for  the 
erection  of  a  courthouse  controls  such  an  elec- 
tion, and  not  the  general  provision  contained  in 
sections  966-960. 

Original  action  In  mandamus  by  the  State, 
on  the  relation  of  the  County  of  Polk, 
against  George  W.  Marsh,  Auditor  of  Pub- 


AssFor  other  csms  sm  muds  toslc  and  KDT-NUMBSB  In  all  Key-Numbered  Dlaesta  and  IndesM 


Digitized  by 


Google 


902 


184  NOBTHWESTBHN  KBPORTBR 


(Nd). 


lie  Acconnta  of  tbe  State  of  Nebraska.    Writ 
allowed. 

M.  A.  Mills,  Jr.,  of  Osceola,  and  Stout, 
Rose,  Wella  &  Martin,  of  Omalia,  for  plain- 
tiff. 

Clarence  A.  Davis,  Atty.  Gen.,  and  Mason 
Wheeler,  Asst  Atty.  Gen.,  for  defendant 

Heard  before  LETTON,  DAT,  and  DEAN, 
JJ.,  and  CORCORAN  and  GOSS,  District 
Jndgea 

LETTON,  X  This  is  an  original  action  in 
mandamus  upon  tbe  relation  of  Polk  county 
against  the  auditor  of  public  accounts  to 
compel  him  to  register  $125,000  of  bonds  of 
that  county  voted  for  the  purpose  of  erect- 
ing a  courthouse  at  a  special  election.  The 
board  of  canvassers  certified  the  returns  of 
the  election  as  follows: 

"For  said  bonds  and  tax: 

Women's  vote,  sis  hundred  sixty WO 

Uen'B  vote,  nine  bandred  fortjr-one Ml' 

Total  votes  tor  1.601 

"Against  said  bonds  and  tax: 

Women's  Totew  tour  hundred  eighty-seven,.     48r 
Ken's  vote,  nine  hundred  sixty-two $62 

Total  votes  against 1.M9" 

The  county  board  declared  tbe  proposi- 
tion adopted.  A  transcript  of  all  the  pro- 
ceedings was  made,  certified  by  the  county 
clerk,  and  filed  with  tbe  auditor  of  public 
accounts,  who  refuses  to  register  the  bonds. 
The  auditor  denies  that  the  Issuance  of  the 
bonds  had  been  ordered  by  a  majority  of  the 
legal  voters  of  the  county  voting  thereon, 
and  alleges  that  the  women  voting  at  the 
election  were  not  legally  entitled  to  vote  oa 
the  proposition,  and  that  in  fact  a  majority 
of  the  legal  voters  of  the  county  voted 
against  the  bonds  and  taxes.  He  also  pleads 
that  two-thirds  of  the  votes  cast  are  neces- 
sary under  the  statute  and  were  not  cast  in 
favor  of  the  proposition. 

It  is  argued  In  the  brief  that  the  notice 
of  the  special  election  was  lnsu£Qclent  in 
that  tbe  polling  places  were  not  lawfully 
designated.  The  answer  admits  the  allega- 
tions of  the  petition  that  due  and  proper  no- 
tice was  given  of  the  time  and  place  of  the 
election,  and  that  it  was  held  at  the  places 
designated.  A  notice  that  an  election  would 
be  held  "at  the  regular  polling  places  in  the 
city"  was  held  sufficient,  in  the  absence  of 
pleading  and  proof  that  there  were  no  regu- 
lar polling  places  in  the  city,  or  that  the 
electors  were  in  some  way  deprived  of  their 
opportunity  to  vote.  This  principle  applies. 
Hurd  V.  Falrbury,  87  Neb.  745,  128  N.  W. 
638;  State  v.  Marsh,  100  Neb.  — ,  184  N. 
W.  136. 

[1]  Were  women  eligible  to  vote  at  tbe 
election?  The  election  was  held  on  Septem- 
ber 21,  1920.  The  Nineteenth  Amendment  to 
the  Constitution  of  the  United  States  had 
been  proclaimed  and  became  effective  August 


26,  1020.    Fed.  St  Ann.  Supp.  1920  (29  Ed.) 
p.  821.    This  provides: 

'The  right  of  citixens  of  the  United  States 
to  vote  shall  not  be  denied  or  abridged  by  the 
United  States  or  by  any  state  on  account  of 
sex." 

Under  the  decisions  of  the  United  States 
Snpreme  Court  construing  the  Fifteenth 
Amendment  to  the  Constitution  of  the  Unit- 
ed  States,  it  Is  held  that  all  discriminations 
In  the  elective  franchise  based  upon  "race, 
color,  or  previous  conditloD  of  servitnde" 
are  absolutely  without  force  or  effect;  that 
distinctions  may  be  made  between  classes  of 
citizens  upon  other  grounds,  but  that  as  to  the 
grounds  inhibited  such  restrictions  are  ab- 
solutely void.  The  decisions  are  strictly  in 
point  and  apply  to  the  question  presented 
here.  Neal  v.  Delaware,  103  U.  S.  370,  388, 
26  L.  Ed.  567;  Oulnn  v.  United  States,  238 
U.  S.  347,  35  Sup.  Ot  926,  59  U  Ed.  1340, 
L.  R.  A.  1916A,  1124;  Myers  v.  Anderson, 
238  U.  S.  368,  35  Sup.  Ct  932,  59  U  Ed. 
1349.  It  appears  that  at  the  special  elec- 
tion at  which  the  proposition  to  issue  the 
bonds  was  submitted,  women  were  allowed 
to  vote,  but  that  their  votes  were  separately 
counted  and  returned.  The  difference  or 
distinction  made  or  sought  to  be  made  by  the 
election  or  canvassing  board  was  "on  account 
of  sex."  Their  rights  as  to  the  deposit  of 
ballots  at  the  election  were  not  "denied  or 
abridged,"  but  if,  as  contended,  their  votes 
should  not  be  counted,  this  would  be  an  ef- 
fectual denial  of  their  right  to  vote.  A  vote 
which  is  uncounted  amounts  to  nothing.  A 
refusal  to  count  such  vote  or  to  recognize 
it  as  having  full  force  and  effect  would  be  a 
clear  violation  of  the  Nineteenth  Am«id- 
ment  The  votes  cast  by  the  women  at  the 
election  are  as  much  entitled  to  be  counted  as 
those  cast  by  the  men,  and  there  is  a  clear 
majority  for  the  affirmative. 

[2]  It  is  also  objected  that  two-thirds  of 
the  votes  cast  were  not  in  favor  of  the  prop- 
osition, as  required  by  section  959,  Rev. 
St  1913.  Section  956  is  a  general  law  gov- 
erning "the  mode  of  submitting  questions  to 
the  people  for  any  purpose  authorized  by 
law."  Sections  056  to  960  inclusive  show 
that  the  raising  of  money  Is  one  of  the  ques- 
tions which  may  thus  be  submitted  to  the 
people  of  a  county.  For  its  adoption  such  a 
proposition  requires  that  two-thirds  of  the 
voters  voting  at  the  election  vote  affirmative- 
ly. Section  954,  though  a  part  of  tbe  same 
act,  contains  a  special  provision  authorizing 
the  county  board  to  provide  a  suitable  court- 
house, and  for  that  purpose  to  borrow  money 
and  to  issue  the  bonds  of  the  county  to  pay 
the  same. 

"But  no  appropriation  exceeding  $1,500  shall 
be  made  for  the  erection  of  any  county  building 
except  as  hereinafter  provided,  without  first 
submitting  the  proposition  to  a  vote  of  the 
people  of  the  county  at  a  general  election  or 
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a  special  election  ordered  by  said  board  for  that 
purpose,  and  the  same  is  ordered  by  a  majority 
of  the  legal  voters  Totiog  thereon." 

The  special  provision  controls.  There  Is 
a  restriction  In  the  same  section  that — 

"In  no  case  shall  the  levy  of  taxes  made  by 
the  county  board  for  all  purposes,  including  the 
taxes  levied  herein  provided  for  the  erection 
of  a  courthonse  or  jail,  exceed  in  any  one 
year  the  sum  of  fifteen  mills  on  the  dollar  of  the 
assessed  valuation  of  said  county."  Section 
954,  as  amended  by  chapter  67,  Laws  1919. 

Attached  to  the  transcript  Is  a  certlflcatc 
of  the  county  clerk  of  Polk  county  that  the 
rate  of  taxes  levied  for  county  purposes  In 
1020,  including  1.46  mills  for  a  courthouse 
building  fund,  amounted  in  all  to  12.61  mills. 
It  is  apparent,  therefore,  that  the  levy  of 
taxes  to  be  made  in  the  future  may  well  be 
within  the  16-mllI  limitation  of  the  statute 
without  interfering  with  ordinary  running 
expenses. 

We  And  no  sufficient  reason  assigned  for 
the  refusal  to  register  the  bonds.  A  peremp- 
tory mandamus  is  allowed  as  prayed. 

Writ  allowed. 


RATHBUN  V.  GLOBE  INDEMNITY  CO. 

(No.  21692.) 

(Supreme  Court  of  Nebraska.    Oct  14,  1921.) 

(8yttabu»  hy  the  Court.) 

1.  lasuranee  «:»I46(3)— CoBStruotlon  against 
forfeiture  favored. 

The  several  provisions  contained  in  an  ac- 
cident insurance  policy  will  be  given  a  practi- 
cal and  rational  construction,  one  consistent 
with  reason  and  common  fairness,  and  with  a 
view  to  avoiding,  rather  than  enforcing,  a  for- 
feiture, if  the  terms  of  the  instrument  will  fair- 
ly and  justly  permit  it. 

2.  Insurance  ®=» 1 46 (I)— Inconsistent  aooldent 
policy  provision  will  be  ignored. 

Where  the  language  of  a  special  provision 
in  an  accident  insurance  policy  is  susceptible 
of  but  one  construction,  and  that  construction 
inevitably  leads  to  an  unreasonable  or  absurd 
result,  and  substantially  defeats  the  object  and 
purpose  of  the  entire  contract,  such  provision 
will  be  rejected  as  inoperative,  and,  ignoring 
the  same,  the  court  will  look  to  the  whole  in- 
strument, and  gather  therefrom  the  manifest 
intention  and  purpose  of  the  parties  and  adju- 
dicate accordingly. 

3.  Insurance  ^=>52A — Insured  held  totally  and 
continuously  unable  to  transact  business  du- 
ties from  date  of  accident,  as  provided  la  ao- 
ddent  policy. 

Where  one  insured  under  an  accident  policy 
received  an  injury  to  his  hip  through  accident, 
from  which  he  suffered  severe  pain  and  lame- 
ness for  the  first  3  days  thereafter,  when  a  2 
weeks'  respite  from  any  conscious  ill  effects 
from  the  injury  intervened,  during  which  time 


the  insured  attended  to  the  most,  if  not  all,  of 
his  professional  duties  as  a  surgeon,  but  at 
the  end  of  which  time  pain  and  lameness  reoc- 
curred,  and  continued  with  increasing  severity 
for  a  period  of  about  2^  months,  during 
which  time  the  insured  performed  some  of  his 
professional  labors,  but  under  more  or  less 
stress  of  pain  and  discomfort,  being  compel- 
led to  have  his  assistants  do  many  things  in 
the  course  of  operations  upon  patients  that  al- 
ways before  he  had  been  accustomed  to  do  him- 
self, and  at  the  end  of  which  2%  months  the 
insured  retired  entirely  from  any  attempt  in 
the  performance  of  any  and  every  duty,  because 
of  pain  and  suffering  from  the  injury,  and  con- 
tinued to  suffer  with  increased  severity  until 
3  months  later,  when  he  died  of  sarcoma,  a 
malignant  disease,  involving  the  hip  joint,  which 
the  evidence  conduaively  shows  was  the  direct 
and  immediate  result  of  the  accident  sustained 
6  months  previous,  the  insured  held  "to  be  to- 
tally and  continuously  unable  to  transact  bXI 
business  duties  from  date  of  accident,"  as  this 
langnage,  properly  construed,  is  employed  in 
the  pott(9. 

4.  Insurance  (S=967^-ln  action  on  accident  pol- 
icy attorney's  fees  reduced  to  ten  per  cent,  of 
recovery. 
The  sum  allowed  plaintiff  as  attorney's  fees 
by  the  lower  court  considered,  and  same  reduc- 
ed to  an  amount  equal  to  10  per  cent,  of  the 
judgment   recovered,   exclusive   of   costs,   and 
without  interest. 
Flansburg,  J.,  dissenting. 

Appeal  from  tMstrict  Court,  Dodge  CJoun- 
ty;   Button,  Judge. 

Action  by  Mollie  Bathbun  against  the 
Globe  Indemnity  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Modified 
and  affirmed. 

Montgomery,  Hall  ft  Young,  of  Omaha, 
for  appellant 

(3ourtright,  Sldner,  Lee  ft  Jones,  of  Fre- 
mont, for  appellee. 

Heard  before  MOERISSET,  O.  J.,  ROSE 
and  FLANSBURG,  JJ.,  and  DICKSON  and 
TROUP,  District  Judges. 

TROUP,  District  Judga  This  is  a  suit  by 
the  beneficiary  upon  an  accident  insnranca 
policy  indemnifying  the  insured  against  loss 
from  disability  resulting  from  an  accident, 
including  loss  of  life,  hospital  and  surgical 
expenses.  The  Insured  sustained  an  acci- 
dent and,  it  is  alleged  by  the  plalntift,  died 
as  a  direct  result  thereof. 

The  following  brief  history  of  the  accident 
and  events  following  may  be  considered  es- 
tablished by  the  evidence:  At  about  noon  on 
a  day  between  the  let  and  the  5th  of  March, 
1919  (no  witness  being  able  to  give  the  exact 
date).  Dr.  Rathbun,  the  deceased,  then  a 
practicing  physician  and  surgeon  In  the  city 
of  Fremont,  Neb.,  being  alone  in  his  auto- 
mobile, drove  up  In  front  of  the  Fremont 
HospitaL     Upon   alighting   from    the   foot- 
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board  of  Us  car,  either  from  a  misstep  or 
by  slipping  upon  the  Ice  on  the  pavement,  he 
was  caused  to  fall,  striking  his  right  hip 
either  upon  the  pavement  In  the  street  or  the 
curb  close  by.  For  a  moment  he  lay  where 
he  had  fallen,  then  arose  and,  slightly  limp- 
ing, mtered  the  hospital.  For  the  next  two 
or  three  days  he  suffered  severe  pain  in  his 
right  hip;  the  pain  then  subsided,  and  for 
n  period  of  two  weeks  it  was  such  that  be 
gave  it  little  or  no  attention.  At  the  end  of 
two  weeks  the  pain  and  lameness  returned, 
causing  much  inconvenience  when  moving 
from  a  sitting  to  a  standing  posture.  This 
was  followed  by  pains  in  the  rectum  on  the 
right  side  of  the  pelvis.  From  that  time  on 
he  continued  to  suffer  increasing  pain  and 
lameness;  submitting  himself  to  a  rectal 
examination,  both  by  Fremont  and  Omaha 
surgeons,  but  without  a  discovery  of  the 
trouble,  and,  growing  worse,  he  retired  to  his 
bed  for  two  weeks,  at  which  time  another 
examination  was  made  and  revealed  a  tender 
swelliDg  or  mass  in  the  region  of  the  hip, 
which  gave  the  patient  much  pain.  In  com- 
pany with  another  physician  he  went  to  Kayo 
Bros,  and  submitted  himself  to  examination 
and  treatment,  but  returned  unimproved, 
and  soon  thereafter  became  decidedly  worse. 
Upon  another  examination  by  local  surgeons 
the  tender  mass  before  mentioned  had  in- 
creased four  or  five  times  in  size  and  was 
extremely  tender.  The  patient  was  then  tak- 
en to  Drs.  Oxnard  and  Percy,  of  Chicago, 
and  was  again  operated  upon,  this  time  by 
an  entrance  into  the  abdominal  cavity  and 
down  deep  into  the  hip,  where  was  readily 
located  this  tender  mass,  pronounced  malig- 
nant in  nature;  removing  this  and  pr(H>erly 
preparing  the  parts,  radium  was  applied  by 
a  radium  specialist.  At  the  end  of  two  we^s 
the  patient  returned  to  Omaha,  where  he 
underwent  further  X-ray  treatment,  and 
after  spending  a  we^  at  Ills  home  in  Fre- 
mont he  returned  to  Omaha  and  the  Clark- 
son  Hospital,  where  he  lingered  until  his 
death,  September  S,  1919.  A  post  mortem 
examination  made  by  Dr.  Johnson,  of  the 
University  of  Nebraska,  and  witnessed  by 
some  of  the  leading  surgeons  of  Omaha,  re- 
vealed malignant  growths  along  the  sinus, 
a  complete  disintegration  and  destruction  of 
the  bony  floor  or  bottom  of  the  articular 
cavity  of  the  head  and  neck  of  the  hip  bone, 
and  other  like  conditions  of  malignant  dis- 
ease, which  all  the  physicians  and  surgeons 
present  pronounced  sarcoma;  the  same  be- 
ing the  direct  result  of  the  injury  to  his  hip 
received  by  his  fall  in  March,  1919. 

These  facts,  among  others,  are  in  substance 
set  forth  in  plaintiff's  petition,  wherein  it 
is  further  alleged  that  the  deceased  was 
totally  and  continuously  unable  to  trans- 
act all  business  duties  of  his  profession  from 
the  date  of  the  accident  until  his  death,  al- 
though for  a  time  he  undertook  to  do,  and 


occasionally  did,  some  surgical  work  until 
the  month  of  June,  1919 ;  that  plaintiff  made 
proper  proofs  of  death  of  the  insured  and  the 
cause  thereof,  and  demanded  payment  of  all 
disability  claimed  by  the  plaintiff,  amounting 
to  $8,242.90,  comiwsed  of  the  following  items 
allied  to  be  due  and  payable  under  the  va- 
rious provisions  of  the  policy:  Hospital  ex- 
pense, $125;  dlsabiUty  from  Blardi  1  to 
September  S  at  $25  a  week,  $617.90;  and 
for  loss  of  UtB,  $7,600— totaling  $8,242.90, 
together  with  a  reasonable  attorney's  fee. 

The  defendant.  In  its  answer,  admits  the 
Issuance  of  the  policy  to  deceased,  notice  of 
the  death  of  the  insured  occurring  on  Sep- 
temt)er  5,  1019,  from  sarcoma,  but  denies 
all  other  allegations  in  plaintiff's  petition 
and  any  and  all  liability  under  the  policy. 

By  agreement  of  parties  the  case  was  tried 
to  the  court  without  a  Jury.  The  only  tes- 
timony at  the  trial  was  that  adduced  on  be- 
half of  the  plaintiff.  The  defendant  cross- 
examined  plaintiff's  witnesses,  but  otherwise 
offered  no  evidence.  Upon  submission  of  the 
case,  the  court  found  for  the  plaintiff  for 
the  full  amount  prayed  for,  with  interest  and 
costs,  together  with  an  attorney's  fee,  with 
Interest  thereon,  and  rendered  Judgmeit  ac- 
cordingly.   The  defendant  appeals. 

Several  errors  are  relied  upon  by  tbe  de- 
fendant for  either  the  reversal  or  modifica- 
tion of  the  Judgment  of  the  court  below,  and, 
first,  because  it  is  established  by  the  evi- 
dence that  the  insured  died  of  sarcoma,  a 
disease  which  was  the  direct  result  of  the 
bodily  injury  sustained  by  the  fall  of  the 
deceased  in  March,  1919,  and  that  under 
special  provision  A  of  the  policy  no  recovery 
for  death  or  disability  can  be  had  in  such 
casie.  Special  provision  A,  in  so  far  as  it 
applies  to  the  instant  case,  is  as  follows: 

"This  policy  does  not  cover  •  •  •  loss  re- 
sulting from  bodily  injury  caused  or  contrib- 
uted to,  directly  or  indirectiy,  by  disease,  or 
vice  versa." 

The  "vice  versa"  x>rovi8ion,  as  interpreted 
by  the  defendant  company,  and  we  presume 
correctly.  Is  as  follows: 

"This  policy  does  not  cover  •  ♦  •  loss  re- 
sulting from  disease  caused  or  contributed  to, 
directly  or  indirectly,  by  bodily  injury." 

[1,  2]  It  is  urgently  Insisted  by  the  de- 
fendant that  the  evidence  eetablishea  all  that 
is  claimed  for  it,  as  above  stated,  that  the 
language  of  the  above-quoted  provisions  of 
the  policy  is  perfectly  plain  and  unambigu- 
ous, and  must  be  held  to  mean  exactly  what 
they  say,  and  that,  if  so  construed,  plaintiff 
cannot  recover  for  the  disability  or  death  of 
the  Insured.  We  must  agree  with  the  de- 
fendant that  the  evidmce  coDclualvely  shows 
that  the  insured  died  of  sarcoma,  a  disease, 
and  that  the  disease  from  which  he  died  was 
the  direct  result  of  the  bodily  Injury  sus- 
tained from  the  accident  occurring  to  him 
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In  March ;  but  we  are  not  able  to  agree  that '  thorltles  and  leading  lezlcograpbers,  as  well 
tbe  proTislons  of  the  policy  above  quoted   as  by  decisions  of  some  of  the  courts.    See 


forbid  a  recovery  for  the  disability  and  death 
of  the  Insured  In  this  instance.  We  will, 
however,  cordially  agree  with  counsel  for 
defendant  In  their  argument  that.  In  ap< 
preaching  the  construction  of  an  Insurance 
policy,  the  court  should  have  In  mind  the 
same  general  principles  which  obtain  In  the 
construction  of  any  other  contract.  In  so  far 
as  that  the  language  employed  should  be  given 
Its  plain,  natural  and  ordinary  meaning,  and 
not  be  twisted  Into  an  unnatural  or  excep- 
tional meaning  merely  to  avoid  a  forfeiture, 
and  that,  when  such  construction  is  demand- 
ed by  the  plain  and  unequivocal  terms  of  the 
Instrument,  the  courts,  of  course,  should 
have  the  moral  conrage  to  so  construe  it, 
regardless  of  the  craisequencea  But  this 
rule,  of  course,  presupposes  the  nonexistence 
of  two  very  important  factors  in  the  equa- 
tion: First,  that  such  construction  will  not 
end  in  an  unreasonable  or  absurd  result; 
and,  second,  that  it  will  not  defeat  the  mani- 
fest Intention  of  the  parties  and  the  very 
object  and  purpose  they  had  in  entering  into 
the  contract  at  all.  If  the  construction  in- 
dicated will  inevitably  lead  to  either  mie  or 
botb  of  the  results  above  stated,  then  such 
construction  will  l>e  avoided,  and,  if  the  pro- 
vision to  be  construed  will  admit  of  no  other 
construction  than  the  one  leading  to  and 
ending  in  such  result,  the  provision  Itself 
will  be  rejected  as  inoperative,  and,  ignoring 
the  special  provision,  the  court  will  loolc  to 
the  whole  Instrument,  and,  if  possible,  in 
justice  to  all  parties  concerned,  gather  there- 
from the  real  and  evident  intention  and 
purpose  of  the  parties  In  respect  to  the  par- 
ticular question  involved,  and  thus  enforce 
or  decline  to  enforce  the  contract  accord- 
ingly. This  much  would  seem  to  result  from 
very  necessities  of  the  situation.  See  on 
this  subject  13  O.  J.  621,  §S  482,  486,  and  cases 
dted.  L'Engle  ▼.  Scottish  Union  &  Nat  Fire 
Ins.  Co.,  48  Fla.  82,  37  South.  462,  67  L.  R.  A, 
CN.  S.)  581,  Ul  Am.  St.  Rep.  70,  6  Ann.  Cas. 
748,  Merrill  v.  BeU,  6  Smedes  &  M.  (Miss.) 
730,  and  Btoclcton  t.  Turner,  7  J.  J.  Marsh. 
(Ky.)  192. 

Let  us  consider  the  efTect  of  this  "vice 
versa"  provision  in  the  light  of  the  evidence 
in  the  case  before  us.  One  of  the  medical 
witnesses  testifying  for  plaintiff  defined  the 
terra  "disease"  as  "any  abnormality  of  the 
body  resulting  in  a  disturbance  of  the  func- 
tion or  functions  of  the  particular  part  af- 
fected ;  any  general  disturbance  of  the  gen- 
eral functions  of  the  l>ody;  a  cut  finger 
would  be  a  disease."  While  it  seems  to  the 
writer  that  the  definition  thus  given  is  some- 
what extreme  and  almost  too  comprehensive 
in  its  scope,  yet  the  defendant  has  not  seen 
fit  to  controvert  it,  nor  are  we  prepared  now 
to  say  that  it  is  not  sustained,  in  a  substan- 
tial measure,  by  the  standard  medical  au- 


Mutual  Life  Ins.  Co.  v.  Simpson,  88  Tex. 
333,  31  S.  W.  SOI,  28  L.  R.  A.  765,  63  Am. 
St  Bep.  767. 

Assuming  then,  that  the  definition  as 
above  given  is  acceptable  to  the  defendant 
and  applicable  to  the  term  in  question,  as 
used  in  its  policy,  then,  except  accidents 
which  result  in  instant,  or  almost  instant, 
death,  we  can  scarcely  conceive  of  a  case 
arising  where  the  insured  sustained  a  bodily 
injury  by  accident  in  which  the  Insurer  would 
not  be  absolutely  exempt  from  liability  for 
disability  or  death  by  virtue  of  the  so-called 
"vice  versa"  clause  of  the  policy  above  quot- 
ed, under  the  interpretation  Insisti'd  upon 
by  the  defendant  company.  We  thinlc  it  is 
fair  to  say  that  the  number  of  persons  insur- 
ed who  sustain  an  accident  resulting  in  In- 
stant, or  almost  death,  as  compared  with 
the  number  insured  who  sustain  bodily  in- 
Jury  by  accident  resulting  in  disease,  in  one 
form  or  another,  more  or  less  prolonged, 
and  yet  directly  traceable  to  the  accident  and 
in  consequence  of  wliich  disability,  and  per- 
haps death  follow,  U  certainly  not  greater 
than  a  ratio  of  1  to  10 ;  so  that  for  every  1, 
10  or  100  would  be  entitled  to  recover  under 
defendant's  policy,  there  would  be  9,  90  and 
900  who  could  not  recover  a  dollar  for  either 
disability  or  death  because  of  this  special 
provision  referred  to. 

It  seems  to  us  that  a  theory  which  inevita- 
bly leads  to  such  damaging  results  to  the 
insured  aa  would  tills  is  so  unreasonable,  ab- 
surd  and  destructive  of  the  very  object  and 
purpose  of  the  contract  as  well  as  the  mani- 
fest intention,  or  at  least  the  supposed  mani- 
fest intention  and  understanding  of  the  par- 
ties who  entered  into  it,  that  such  a  con- 
struction cannot  be  allowed ;  and,  if  the  lan- 
guage of  the  provision  is  susceptible  of  no 
other  construction,  then  that  the  provision 
itself  cannot  stand.  We  are  of  the  opinion 
that  In  this  Instance  there  is  no  alternative, 
and  that  the  clause  in  the  defendant's  policy 
known  as  the  "vice  versa"  clause  is  inopera- 
tive and  of  no  effect  But,  taking  another 
view  of  it;  we  think  It  must  be  conceded 
that  all  the  authorities  hold  that  a  loss  re- 
sulting from  disease  which  is  the  direct  and 
immediate  result  of  a  bodily  injury  sustain- 
ed through  accident  is  precisely  the  some  as 
a  loss  resulting  from  the  bodily  Injury  it- 
self. So,  thai,  this  provision  will  be  pre- 
cisely the  same  as  though  it  read: 

"This  policy  does  not  cover  •  •  •  loss  re- 
sulting from  bodily  injury  caused  or  contributed 
to,  directly  or  indirectly,  by  bodily  injury"— 
which  of  course  is  a  palpable  absurdity. 

If  this  disposition  of  the  ptovlsion  in  ques- 
tion is  the  inevitable  result  of  a  Just  consid- 
eration of  the  same,  the  defendant  company 
has  less  reason  to  complain  from  the  fact 
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that  it  did  not  exin-ess  In  words  In  Its  policy 
the  Interpretation  It  expected  to  place  upon 
the  words  "vice  versa."  This  much  at 
least  the  company  should  have  done  in  fair- 
ness to  the  assured,  so  that  he  might  at  least 
have  had  the  opportunity  to  read  its  Interpre- 
tations as  expressed  in  exact  words,  and  thus 
act  with  knowledge  In  that  regard.  This 
the  company  did  not  do,  but  at  best  left  U 
to  conjecture,  so  far  as  the  assured  Is  con- 
cerned, as  to  what  interpretation  should  be 
given  to  this  phrase.  So  that,  even  in  this 
view,  the  insured  would  be  Justified  in  be- 
lieving that  no  interpretation  would  be  given 
this  phrase  that  would,  except  by  a  rare 
chance,  wholly  defeat  the  sole  purpose  and 
object  of  the  contract 

But,  as  t)efore  stated,  eliminating  the  pro- 
vision in  question  does  not  necessarily  affect 
the  validity  and  operation  of  the  contract 
as  a  whole,  but  the  whole  instriunent  may 
be  examined  to  determine,  if  possible,  the 
real  Intention  of  the  parties  to  the  contract 
and  tlie  object  and  purpose  they  had  in  en- 
tering into  it  Such  an  examination  of  the 
poUcy  introduced  in  evidence  readily'  dis- 
closes ample  provisions  whereby  the  defend- 
ant company  undertalces  to  indemnify  the 
Insured  against  loss  caused  by  bodily  In- 
Jury  sustained  through  accidental  means, 
including  loss  of  life,  and  inasmuch  as  the 
defendant  frankly  admits  that  the  evidence 
conlcluslvely  shows  tliat  the  insured  died 
from  sarcoma,  a  malignant  disease,  which 
disease  was  the  direct  and  immediate  re- 
sult of  a  bodily  injury  sustained  by  the  in- 
sured through  the  accident  alleged,  this  Is 
all  that  is  necessary  to  establish  the  defend- 
ant's liability,  so  far  as  the  poUit  now  un> 
der  consideration  is  concerned. 

In  this  view  of  the  case,  It  becomes  un- 
necessary to  inquire  what  facts  and  circum- 
stances are  necessary  to  exist  in  order  that 
the  disease  of  which  the  Insured  died  will  be 
held  to  be  the  result  of  a  bodily  Injury  sus- 
tained through  accident.  If  authorities  upon 
that  point  were  necessary,  they  may  be  found 
in  Ward  v.  ^tna  Life  Ins.  Co.,  82  Neb.  506, 
118  N.  W.  70,  and  Delaney  v.  Modern  Acci- 
dent aub,  121  Iowa,  528,  97  N.  W.  91,  63 
L.  R.  A.  603,  and  cases  therein  cited. 

[8]  The  second  assignment  of  error  is 
that  the  court  erred  in  allowing  the  item  of 
$7,500  for  the  death  of  the  insured,  because 
claimant  may  not  recover  therefor  for  the 
reason  that  death  did  not  occur  within  90 
days  from  date  of  accident  The  provision 
of  the  policy  sought  to  be  invoked  reads: 

"Section  1  (a).  If  such  injury,  within  00  days 
from  date  of  accident,  irrespective  of  disability, 
cauees  the  insured  to  Bustain  a  loss  enumerated 
in  this  section,  the  company  will  pay  the  sum 
specified  for  eatii  loss  as  follows:  For  loss  of 
life,  $7,500." 

The  plaintiff,  however,  disclaims  any  at- 
tempt to  recover  under  the  above  provision, 


admlttdng  that  the  Insured  did  not  die  with- 
in 90  days  from  date  of  accident  but  relies 
wholly  upon  subdivision  (d)  of  the  same 
section,  which  reads  as  follows: 

"(d)  If  Midi  injury,  from  date  of  accident, 
causes  the  insured  to  be  totally  and  continuous- 
ly unable  to  transact  all  business  duties  and, 
during  the  period  of  such  disability  and  within 
208  weeks,  results  in  a  loss  enumerated  in  this 
section,  the  company  will  pay  the  sum  speci- 
fied for  such  loss  and  in  addition,  until  the  loss 
occurs,  indemnity  at  the  rate  per  week  of  $26." 

We  are  of  the  opinion  that  if  claimant 
shows  herself  entitled  to  recover  under  sub- 
division (d),  if  that  subdivision  stood  alone, 
then  she  may  recover  under  said  subdivision, 
notwithstanding  more  than  90  days  had 
elapsed  from  the  date  of  accident  to  tbe  date 
of  death,  the  limitation  in  sutxUvislon  (a), 
for  the  reason  that  subdivision  (d)  impose* 
new  and  additional  conditions  precedent  to 
a  recovery  not  contained  in  subdivision  (a). 
Passing  over  tbe  defendant's  second  assign- 
ment we  come  then  to  tbe  consideration  of 
subdivision  (d),  as  above  quoted,  which  is 
involved  In  the  defendant's  third  assignment 
of  error. 

The  defendant  claims  the  court  erred  in 
holding  that  the  insured  was  totally  and  con- 
tinuously unable  to  perform  all  of  bis  busi- 
ness  duties  from  date  of  accident  about 
March  1,  1919,  until  his  death,  September  5, 
of  the  same  year,  and  tliat  it  is  impossible  to 
correctly  so  hold  under  the  uncontradicted 
evidence  in  the  case. 

A  proper  solution  of  the  controversy  on 
this  point,  therefore,  must  depend  upon  de- 
termining, under  tiie  facta  and  circumstances 
disclosed  by  the  evidence,  when  one  insured 
sustaining  as  injury  through  accident  may 
be  said  to  be  rendered  "totally  and  continu- 
ously unable  to  perform  all  of  his  business 
duties  from  date  of  accident"  The  evidence 
upon  this  point  shows  that,  prior  to  tbe  in- 
jury in  question,  Dr.  Rathbun  had  enjoyed 
excellent  physical  and  mental  health  and 
was  unusually  active  and  industrious  in  the 
practice  of  his  profession  of  surgery;  that 
for  the  first  few  days  following  tbe  Injur}- 
he  suffered  much  pain,  at  the  end  of  which 
time  the  pain  subsided  for  the  space  of  about 
two  weeks,  the  doctor,  in  tbe  meantime,  con- 
tinuing the  practice  of  his  profession  as  be- 
fore, performing  various  operations  coming 
to  him,  both  of  major  and  minor  character, 
in  the  city,  as  also  in  surrounding  towns  and 
country,  but  at  the  end  of  that  time,  upon 
the  pain  and  lameness  returning,  the  doctor, 
although  endeavoring  to  continue  much  of 
his  work,  was  compelled  to  do  so  under  more 
or  less  stress  and  discomfort  by  reason  of 
his  injured  hip,  and  as  his  pain  and  dis- 
comfiture increased  his  professional  labors 
gradually  decreased  until  the  month  of  June, 
1919,  when  he  left  his  office  and  never  re- 
turned, and  from  which  time  he  grew  worse 
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and  worse  until  his  deatb,  September  S,  of 
the  same  year. 

Of  course,  this  provision  of  tbe  contract, 
as  all  other  parts  thereof,  must  be  given  a 
practical  and  rational  construcnon— one  con- 
sistent with  reason  and  common  fairness, 
and  with  a  view  to  avoiding  a  forfeiture, 
rather  than  enforcing  one.  If  the  terms  of 
the  instrument  will  fairly  and  lastly  permit 
It 

It  appears  from  tbe  evidence  that  after  the 
first  three  days  of  severe  pains  there  was 
an  intermission  of  about  two  weeks  In  whidi 
tbe  doctor  sufTered  but  little  or  no  Incon- 
veaieace  from  tbe  injury,  and  during  which 
time  be  was  able  to,  and  did,  perform  his 
professional  duties  much  the  same  as  before 
tbe  accident,  but  at  the  end  of  which  time 
the  pains  and  lameness  returned  and  in- 
creased In  severity  to  the  end.  Passing  for 
tbe  present  the  two  weeks  intermission,  and 
coming  to  tbe  time  when  pain  and  lameness 
reoccarred,  the  detailed  evidence  of  Dr.  Bu- 
chanan, who  was  with  him  every  day  after 
tbe  22d  of  March,  and  who,  with  one  Dr. 
Painter,  was  closely  associated  witih  Dr. 
Ratbbnn,  shows  that  whatever  professional 
duties  Dr.  Rathbun  undertocA  from  that 
time  on  he  did  with  difficulty  and  much  dis- 
comfort to  himself;  he  would  sit  down  while 
In  the  performance  of  some  part  of  an  opera- 
tion, a  thing  he  was  never  known  to  do  be- 
fore; he  would  ask  his  associates  to  do 
many  tbings  in  and  about  the  operation  that 
always  before  be  was  acoistomed  to  do  him- 
self, at  which  time  he  would  "go  oS  and  sit 
down  or  lie  down,"  also  a  thing  be  bad  never 
been  known  to  do  before,  and  that,  in  tbe 
<H>lnlon  of  Dr.  Buchanan,  Dr.  Ratbbun, 
during  this  period,  was  not  in  a  fit  condition, 
either  physically  or  mentally,  to  perform  a 
surgical  operation,  notwithstanding  the  oi>er- 
ations  performed  during  that  period  for  the 
most  part  proved  successful. 

Now,  shall  it  be  said  that  because  Dr. 
Ratbbun  iterformed  some  professional  duties 
after  his  injury,  under  tbe  stressful  condi- 
tions It  Is  shown  he  did  perform  them,  and 
which  conditions  continued  to  increase  imtil 
they  culminated  in  his  death,  a  recovery  for 
his  death  eball  be  wholly  defeated  by  this 
"total  disability"  clause  in  the  policy?  We 
think  not  As  was  said  in  the  case  of  Fidel- 
ity &  Casualty  Co.  v.  Joiner  (Tex.  Civ.  App.) 
178  S.  W.  806: 

"We  agree  It  conclusively  appeared,  as  claim- 
ed, that  the  assured  after  be  anfFered  the  in- 
juries performed  duties  pertaining  to  his  oc- 
cupation, but  we  do  not  agree  that  his  doing 
so  established  as  matter  of  law  that  he  was  not 
'totally  disabled'  witliin  the  meaning  of  those 
words  as  used  in  the  policy.  It  not  infrequent- 
ly happens  that  one  suffering  from  injuries  to 
his  person  performs  duties  pertaining  to  bis 
occupation  which  he  is  wholly  unable,  in  the 
reasonable  and  proper  sense  of  those  words  ao 
nsed,  to  perform;  and  that  as  a  consequence, 
because  be  was  nnable  to  do  same,  he  suffers 


death  or  an  aggravation  of  his  injuries.  In 
a  case  in  which  such  a  result  follows  the  per- 
formance of  the  duty,  the  performance  thereof, 
instead  of  establishicg  that  the  assured  was 
able  to  perform  it  it  seems  to  U8,  would  es- 
tablish the  contrary.  We  think  therefore  that 
to  construe  the  language  in  tbe  policy  what 
appellant  contends  it  means  would  be  unrea- 
sonable." 

Surely  the  defendant  will  not  contend  tbat 
it  Is  entitled  to  an  absolutdy  literal  con- 
struction of  the  clause  in  question,  and  tbat> 
tbe  performance,  by  the  insured,  of  anything 
whatsoever  In  the  line  of  his  business,  or 
professional  duties,  no  matter  how  trivial,  or 
under  what  circumstances  It  may  have  been 
performed,  would  bar  a  recovery.  Sucb  a 
claim  would  be  unreasonable,  yes,  even  ab- 
surd. To  illustrate:  Suppose  Dr.  Ratbbun 
had  been  confined  to  his  bed  unable  to  rise 
therefrom  because  of  severe  pains  and  lame- 
ness be  was  suffering  from  the  injury,  yet 
under  these  conditions  be  might  still  be  able 
to  consult  with  and  prescribe  for  patients, 
and  even  perhaps  have  dressed  a  wound,  and 
that  be  had  done  so,  would  the  defendant 
or  any  one  say  that  for  that  reason  he  was 
not  a  subject  of  "total  disability,"  under  a 
proper  and  reasonable  construction  of  these 
words  as  employed  in  the  policy.  We  think 
no  one  could  contend  for  a  thing  so  unrea- 
sonable. To  do  so  would  be  equivalent  to  a 
claim  that — 

"The  defendants  would  be  liable  in  no  case 
unless,  by  the  accident  the  insured  should  lose 
his  life  or  his  reason."  Thayer  v.  Standard 
Life  &  Accident  Ins.  Co.,  68  N.  H.  677,  41  Atl. 
182. 

We  think  the  evidence  shows  that  the  con- 
dition under  which  the  insured  undertook  to 
prosecute  his  professional  duties  after  the 
latter  part  of  March  were  much  the  same  in 
character  as  those  suggested  in  the  illustra- 
tion, which  be  might  have  done  in  bed,  al- 
though perhaps  not  so  extreme.  Except  for 
the  part  the  doctor  took  in  actual  operations, 
what  he  might  have  done  in  bed  he  under- 
took to  do  upon  his  feet  and  while  sitting 
down  at  a  time  when  under  all  probability 
be  oagbt  to  have  been  in  bed.  Should  tbe 
Insured  be  penalized  because,  in  total  ig- 
norance of  the  serious  character  of  the  in- 
jury he  bad  received,  be  undertook  to  per- 
form, as  best  be  could,  under  distressing 
conditions,  some  of  bis  professional  duties, 
when  he  might  reasonably  not  have  at- 
tempted to  do  any  work  at  all,  and  thus, 
without  question,  have  held  tbe  Insurer  liable 
for  loss  from  disability.  Upon  this  point 
what  the  Appellate  Court  of  Indiana  said 
in  the  case  of  American  Liability  Ca  ▼. 
Bowman,  114  N.  B.  982,  6S  Ind.  App.  109, 
la  ai>t: 

"Under  an  accident  policy  providing  for  in- 
demnity for  total  disability  daring  the  period 
that  the  insured  was  totally  and  continnoaaly 
from  the  day  of  the  accident  disabled  and  pre-' 
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Tented  from  performing  every  Aaty  pertaining 
to  any  basinesa  or  occupation  as  a  neceasary 
result  of  the  injury  received,  an  injnred  work- 
man can  recover  for  the  entire  period  in  which 
he  was,  as  a  matter  of  fact,  totally  disabled, 
thoQgh  he  returned  to  work  for  a  short  time 
after  the  accident,  when  he  was  in  such  a  con- 
dition that  he  could  perform  only  part  of  his 
duties  and  be  might  reasonably  not  have  at- 
tempted to  do  any  work,  since  a  construction 
of  the  policy  which  would  defeat  recovery  be- 
cause of  a  bona  fide  attempt  to  work  would 
tend  to  penalize  such  attempt  and  encourage 
fraud  and  imposition  on  the  company,  by  re- 
maining away  from  work  when  able  to  per- 
form it" 

For  further  lllastrations  upon  this  point, 
as  well  as  to  the  construction  the  courts 
have  given  to  the  words  "every"  duty  and 
"all"  business  duties,  and  to  tihe  phrase  "any 
and  every"  liind  of  business,  and  other  sim- 
ilar words  and  phrases  frequently  contained 
in  accident  Insurance  policies,  see  Metropoli- 
tan Casualty  Ins.  Co.  v.  Cato,  113  Miss.  283, 
74  South.  114;  Commonwealth  Bonding  & 
Casualty  Ins.  Co.  v.  Bryant  (Tex.  Civ.  App.) 
185  S.  W.  979 ;  Gross  v.  Commercial  Casualty 
Ins.  Co.,  90  N.  J.  Law,  594,  101  Atl.  169; 
National  Life  St  Accident  Ins.  Co.  v.  O'Brien's 
Ex'x,  155  Ky.  498,  159  !S.  W.  1134;  North 
American  Accident  Ins.  Co.  t.  Miller  (Tex. 
Civ.  App.)  193  S.  W.  T50. 

Recurring  now  to  the  two  weeks'  intermis- 
sion In  which  the  Insured  suffered  but  little 
or  no  pain,  and  consequently  but  little  or  no 
Interruption  In  the  prosecution  of  his  or- 
dinary professional  labors,  between  the  first 
three  days  of  severe  pain  and  the  end  of  the 
two  weeks,  when  pain  and  lameness  re- 
turned, it  iB  claimed  by  the  defendant  that 
this  fact  itself  conclusively  shows  that  the 
insured  was  not  "continuously  unable  to 
transact  all  business  duties  from  date  of 
accident,"  and  that  the  plaintiff  is  therefore 
not  ffiititled  to  recover  for  the  death  loss 
under  the  provision  above  quoted.  But, 
again,  we  fe^  compelled  to  hold,  under  the 
authorities  above  cited  and  others  to  be  cited 
hereafter,  that  neither  can  this  iwlnt  be  sus- 
tained. 

We  think  it  may  be  said  to  be  a  matter  of 
common  knowledge  that  In  a  great  many, 
perhaps  in  a  large  majority  of,  instances  in 
which  bodily  injuries  are  received,  the  real 
nature  and  extent  of  said  injuries  do  not 
reveal  themselves  until  a  greater  or  less  time 
in  the  future  and  after  the  first  pains  from 
the  hurt  shall  have  passed  away.  The  in- 
jured part  often  lies  dormant  for  an  indefi- 
nite period,  with  but  little  or  no  consciousness 
of  its  existence  by  the  person  injured,  al- 
though from  the  very  moment  of  the  acd- 
d&at,  perhaps,  the  processes  of  nature  may 
be  busily  engaged  In  developing  what  may 
have  seemed  to  be  but  a  slight  hurt  Into  a 
most  serious  and  perhaps  fatal  Injury.  In 
roch  a  case  it  cannot  be  said  that  the  injury 
is  not  continuous  and  from  the  date  at  tbo 


accident,  nor  can  it  fairly  or  Justly  be  said 
that  the  disability  la  not  continuous  and 
from  the  date  of  the  accident,  because  the 
injured  party  enjoys  a  brief  respite  from 
pain  and  suffering,  only  to  be  endured  to  a 
greater  degree  when  perverted  nature  again 
asserts  itself.  Occurring  then  under  the  cir- 
cumstances stated,  to  hold  that  a  brief  re- 
spite from  the  concious  111  effects  of  an  in- 
Jury  during  which  respite  the  insured  was 
able  to  transact  tbe  most,  if  not  all,  of  his 
ordinary  business  should  bar  recovery,  seems 
to  us  neither  reasonable  nor  Just.  It  is  the 
undisputed  evidence  that  at  the  end  of  two 
weeks  the  injury  to  the  insured  grew  wwse 
and  worse  until  It  culminated  in  his  death 
five  months  later.  All  of  the  medical  wit- 
nesses testified  that  the  Insured  died  of  sar- 
coma, a  malignant  disease,  and  that  the  dis- 
ease had  its  origin  in  the  injury  sustained, 
and  that)  it  was  a  gradual  development  from 
the  date  of  injury  to  the  date  of  death. 

In  the  case  of  Order  of  United  Commercial 
Travelers  v.  Barnes,  72  Kan.  293,  80  Paa 
1020,  82  Pae  1099,  7  Ann.  Cas.  809,  "im- 
mediately" was  the  word  employed  in  the 
policy.  Instead  of  "date  of  accident"  In  the 
case  at  bar.  It  must  be  admittied  that  the 
former  term  bears  as  strong,  or  even  strong- 
er, significance  as  to  the  time  of  beginning 
than  does  the  latt»,  and  yet  in  that  case 
the  court  held: 

"The  word  'immediately,'  as  applied  to  the 
language  of  the  indemnity  contract,  stated  in 
the  first  paragraph  of  this  syllabus,  is  not  syn- 
onomouB  with  'instantly,'  'at  once,'  and  'without 
delay.'  A  disability  ia  immediate,  within  the 
meaning  of  such  contracts,  when  It  follows  di- 
rectly from  accidental  hurt,  within  such  time 
as  the  processes  «f  nature  consume  in  bring- 
ing the  person  affected  to  a  state  of  total  in- 
capacity to  prosecute  every  lund  of  business 
pertaining  to  his  occupation."  In  the  opinion 
the  court  said  (page  305):  "If  the  conditions 
of  the  contract  can  be  extended,  so  that  the 
word  'immediately'  does  not  mean  'instantane- 
ously,' 'at  once,'  and  Vithout  delay*  (as  all 
courts  agree),  then  a  greater  stretch  of  the 
conditions  cannot  be  said  to  be  unreasonable 
in  allowing  for  the  period  that  nature  halts  be- 
fore inflicting  penalties  for  her  violated  laws. 
In  such  cases  the  disability  is  immediate,  with- 
in the  meaning  of  the  policy." 

See,  also,  Continental  Casualty  Oo.  ▼.  Mat- 
this,  150  Ky.  477,  150  S.  W.  607. 

The  defendant  has  cited  a  variety  of  cases 
tu  which  the  wordi  "all,"  "each"  and  "every" 
and  other  similar  terms  have  been  construed, 
but  we  think  in  most  instances  in  a  different 
class  of  cases  than  the  Instant  <me  and  un- 
der different  circumstances  tfaan  those  exist- 
ing in  the  case  at  bar.  It  likewise  dtes  some 
In  which  the  terms  of  the  policy  have  been 
construed  more  strictly  against  the  insured, 
but  we  think  the  rules  we  have  ^.iqplled  in 
this  case,  supported  as  they  are  by  the  au- 
thorities herein  cited,  are  lees  te(dmlcal  and 
more  consonant  with  reason  and  piacttcal 
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therefore,  we  think  the  defendant's  third  as-  in  this  case,  for  the  reason  that  the  policy 


slgnment  of  error  should  be  overruled. 

Another  complaint  of  defendant  is  that  the 
court  allowed  an  item  of  $125  for  hospital 
expense,  without  any  proof  thereof.  Hospi- 
tal indemnity  was  one  of  the  items  provided 
for  in  the  i>ollcy,  and  plaintiff  made  proof  of 
the  fact  that  the  insured  was  actually  con- 
fined In  a  hospital  for  the  full  time  for  which 
charge  was  made,  but  did  not  prove  actual 
payment  therefor  or  that  a  debt  was  actual- 
ly incurred  thereby.  The  provisions  in  the 
policy  did  not  require  either  of  these  as  a 
prerequisite  to  Indemnity.  And,  as  it  is 
proved  that  the  insured  actually  occupied  a 
place  In  a  hospital  tor  the  required  time, 
an  obligation  on  his  part,  or  on  the  part  of 
his  estate,  to  make  reasonable  compensation 
therefor  will  be  presumed ;  and,  as  the  policy 
Axes  what  the  compensation  to  the  insured 
shall  be,  that  is  sufficient  to  require  pay- 
ment of  this  Item  by  the  defendant 

[4]  The  court  rendered  Judgment  for  plain- 
tiff in  the  sum  of  $S,669  and  costs  of  suit,  to 
which  was  added  an  attorney's  fee  In  the 
sum  of  $1,167.67,  to  be  taxed  as  pert  of  the 
costs,  and  t2ie  same  to  bear  interest  at  7  per 
cent,  per  annum  from  date  of  allowance.  The 
defendant  complains  of  the  amount  allowed 
as  attorney's  fees  as  excessive,  and  that  the 
court  erred  in  holding  that  the  same  should 
draw  Interest  As  was  stated  in  the  early 
part  of  this  opinion,  the  defendant  offered 
no  direct  testimony  in  its  own  behalf,  but 
contented  itself  with  the  cross-examination 
of  plaintiffs  witnesses,  and  there  was  but 
little  or  no  controversy  upon  the  facts.  It  is 
claimed  by  coimsel  for  plaintiff,  however, 
that  he  was  not  aware  that  defendant  would 
take  this  course  until  he  had  prepared  for  a 
serious  contest.  However,  without  dispar- 
agement of  counsel's  ability  or  belittling  the 
importance  or  amount  of  labor  bestowed  by 
him  in  the  case,  we  are  of  the  opinion  that 
in  Justice  to  all  concerned  this  amount  might 
well  be  reduced  to  a  sum  equivalent  to  10 
per  cent,  on  the  Judgment  recovered,  or 
$865.90.  See  Bruner  Co.  v.  FideUty  &  Cas- 
ualty Co.,  101  Neb.  826,  166  N.  W.  242.  The 
court  below  allowed  Interest  on  this  item, 
but  we  are  of  the  opinion  that  no  Interest 
should  be  allowed.  An  additional  sum  of  $160 
will  be  allowed  the  plaintdff  for  attorney's 
fees  in  this  court 

The  Judgment  of  the  lower  court  modified 
•s  above  indicated,  will  therefore  be 

Affirmed. 


provides  that  there  shall  be  no  liability  un- 
less the  injury  shall,  from  the  date  of  the 
accident,  cause  the  insured  to  be  totally  and 
continuously  unable  to  transact  all  business 
duties.  The  fact  here  was  that  for  a  period 
of  two  weeks  after  the  injury  the  insured 
was  about  his  business  as  usual.  It  was  not 
the  original  Injury,  standing  alone,  which 
produced  and  brought  about  the  death  of  the 
insured.  It  was  the  cancer  resulting  from, 
and  no  doubt  brought  on  by,  the  original 
injury. 

As  to  the  question  of  the  proximate  cause 
of  death,  the  injury  may  be  considered  to 
have  been  that  proximate  cause,  since, 
through  that  injury  and  the  processes  of 
nature  following  it  death  resulted;  but  in 
order  to  determine  whether  or  not  that  re- 
sulting death,  even  though  it  may  be  held  to 
have  been  proximately  caused  by  the  original 
injury,  is  covered  by  the  policy  we  must  look 
alone  to  the  terms  and  limitations  contained 
In  the  policy  itself. 

It  is  quite  clear  that  the  Insured  was  not 
totally  and  continuously,  from  the  date  of 
the  accident,  disabled.  From  all  outward 
manifestations,  the  cancer  did  not  have  its 
inception  or  begin  its  growth  for  two  weeks 
or  even  a  longer  period,  after  the  accident 
had  been  sustained.  It  is  entirely  legitimate 
that  the  company  should  limit  its  liability,  in 
case  of  death,  to  those  occasions  where  death 
results  within  a  given  period  from  the  date 
of  accident  such  as  a  90-day  -period,  or 
where  death  results  from  an  accident  which 
continuously  and  totally  disables  the  Insured. 
Such  provisions  are  reasonable.  Where  li- 
ability is  confined  to  death  resulting  from 
such  accidental  injuries,  some  proof  is  fur- 
nished, by  the  fact  of  continuous  and  total 
disability  immediately  following  and  continu- 
ing from  the  date  of  the  accident  that  the 
accident  was,  itself,  the  cause  of  death,  and 
that  death  was  not  due  to  some  new  and  later 
Intervening  or  contributing  cause.  The  com- 
pany may  desire  to  write  a  policy  to  cover 
those  deaths  only  which  in  such  manner  ap- 
pear to  be  more  directly  connected  with  the 
accident  and  this  it  is  entirely  free  to  do. 

It  seems  to  me,  under  this  provision  alone, 
and  more  especially  when  considered  In  the 
light  of  the  clause  providing  that  the  com- 
pany should  not  be  liable  where  death  was 
contributed  to  by  disease,  that  the  loss  In 
this  case  Is  not  covered,  and  that  the  benefi- 
ciary is  not  entitied  to  a  Judgment 
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MULLALLY  V.   HA8LAM.     (No.  21689.) 
(Supreme  Court  of  Nebraska.    Oct  14,  1921.) 

(Byllaiui    ly   the  Court.) 

1.  Munlolpal  corporations  ®=3706(8)— Instruo* 
tions  OB  negligeiiee  held  warranted  by  evN 
denoe. 

Record  examined,  and  fteld  that  the  court 
did  not,  in  instructions  Nob.  1  and  6  given  on 
its  own  motion,  and  referred  to  in  the  opinion, 
submit  allegations  of  negligence  where  no  evi- 
dence was  offered  in  support  thereof. 

2.  Appeal  and  error  (S=»2I6(3)  —  Defondant, 
falling  to  ask  more  speciflo  Instnictlono  on 
negllgeacB,  oannot  oomplain. 

Where  the  basis  of  plaintiff's  cause  of  ac- 
tion was  the  alleged  negligent  operation  b;  de- 
fendant of  his  car  in  violation  of  an  ordinance, 
and  where  the  court's  instructions  did  not  spe- 
cifically point  out  the  particular  provisions  of 
the  ordinance  alleged  to  have  been  violated,  but 
did  in  a  general  way  submit  their  violation  as 
alleged  in  the  petition,  and  the  defendant  having 
failed  to  ask  specific  instructions  thereon,  he 
cannot,  on  appeal,  complain  of  the  court'*  in- 
structions. 

3.  Appeal  and  error  ®=3882(I2)  —  Defendant 
cannot  complain  of  court's  Instructions  sub- 
stantially similar  to  those  requested. 

Error  cannot  be  predicated  upon  the  giving 
of  an  instruction  substantially  similar  to  one 
requested  by  the  party  seeking  to  reverse  the 
judgment  Instructions  given  by  the  court  on 
its  own  motion  and  those  given  by  the  court 
at  the  request  of  the  defendant  and  appearing 
in  the  opinion,  held  to  present  to  the  jury  sub- 
stantially the  same  issues. 

4.  Damageo  €=>I32(I)— $6,000  for  minor  In- 
juries from  which  plaintiff  had  reoovered  and 
a  permanent  injury  to  left  shoulder  and  arm 
held  exceesive  by  $2,000. 

Evidence  examined,  and  held  that  while  the 
verdict  is  excessive,  it  was  not  the  result  of 
passion  or  prejudice,  and,  if  a  remittitur  be  filed 
in  the  amount  stated  in  the  opinion,  the  judg- 
ment of  the  lower  court  will  be  affirmed  in  that 
amount 

(Additional  Byllalut  fty  Editorial  Staff.) 

5.  Municipal  corporations  ©=3706(6)— Evidence 
held  to  sustain  verdict  for  personal  Injuries 
received  in  street  collision. 

In  an  action  for  personal  injuries  from  a 
street  collision  between  defendant's  automo- 
bile and  a  coal  wagon  on  which  plaintiff  was 
riding,  held  that  refusal  to  direct  a  verdict  for 
defendant  was  not  error. 

6.  Damages  «=>I63(4)— It  wilt  not  be  pre- 
sumed plaintiff,  suing  for  personal  injury,  could 
continue  to  command  highest  price  for  his 
labor  throughout  his  expectancy. 

Where  plaintiff,  seeking  damages  for  per- 
sonal injuries,  was  a  laboring  man  and  at  the 
time  of  injury  as  well  as  trial,  labor  was  com- 
manding the  highest  price  in  the  history  of  the 
country,  it  will  not  be  presumed  that  he  could 
continue  to  command  such  price  for  the  remain- 


der  of   bis    expectancy,   in  dotermining   the 
amount  of  damage. 

Appeal  from  District  Court,  Dodse  (bounty; 
Button,  Judg& 

Action  by  Michael  Mnllally  against  George 
Haslam.  Verdict  and  judgment  for  plain- 
tiff, and  the  defendant  appeals.  A£armed  on 
condition  of  filing  remittltnir,  otherwise  re- 
versed and  new  trial  granted. 

Courtrlght,  Sidner,  Lee  &  Jones,  of  Fre- 
mont, and  Kennedy,  Holland,  De  Lacy  &  Mc- 
Laugjilin,  of  Omaha,  for  appelant 

J.  E.  Daly  and  J.  C.  Cook,  both  of  Fre- 
mont for  appellee. 

Heard  before  MORRISSET,  C.  J.,  ROSE 
and  FL^ANSBURG,  JJ.,  and  DICKSON  and 
TROUP,  District'  Judges. 

DICKSON,  District  Judge.  This  case  was 
begun  in  the  district  court  for  Dodge  county 
to  recover  damages.  The  plaintiff  alleged 
that  the  defendant  negligently  and  carelessly 
ran  into  and  collided  with  the  coal  wagon  in 
which  he  was  riding,  thereby  permanently  in- 
juring him.  A  trial  was  had  to  a  jury, 
which  resulted  in  a  verdict  for  plaintiff  for 
$6,000,  upon  which  Judgment  was  ent^ed, 
and  defendant  appeals  to  this  court 

It  appears  that  plaintiff  was  assisting  bis 
son  in  hauling  coal  to  the  electric  light  plant 
BiAiated  on  the  west  side  of  Main  street  in 
the  dby  of  Fremont,  the  son  doing  the  haul- 
ing and  unloading,  and  the  father  loading 
the  wagons  from  the  cars  at  the  railroad 
track.  Access  to  the  light  plant  was  by  an 
alley  running  east  and  west  and  to  the  south 
and  leading  to  and  from  Main  street  After 
delivering  the  last  load  of  coal,  which  was 
about  midnight  the  plaintiff  and  his  son 
started  for  home,  traveling  the  alley  from  the 
light  plant  to  Main  street,  where  they  turned 
south  along  the  west  side.  At  this  time  the 
defendant  was  driving  to  the  north  on  Main 
street  in  his  automobile,  and  at  a  point 
where  the  team  and  wagon  was  turned  into 
Main  street,  the  defendant's  car  struck  the 
tongue  of  the  wagon,  knocking  down  one  or 
both  horses,  and  throwing  the  plaintiff  down 
In  the  wagon,  injuring  him. 

Plainttff  predicates  his  cause  of  action 
upon  a  violation  by  defendant  of  certain 
ordinances  of  the  city  of  Fremont  as  well 
as  the  laws  of  the  state.  It  is  charged  by 
plaintiff  in  his  petition  that  the  defendant 
negligently  and  carelessly,  and  in  violation 
of  the  ordinances  and  the  laws  of  the  state, 
drove  bis  car  along  the  west  side  of  Main 
street  at  a  high  and  dangerous  rate  of  speed, 
and  failed  to  keep  a  vigilant  watch  ahead  for 
other  vehicles  which  were  entering  upon  the 
street  and  failed  to  stop  or  attempt  to  stop 
or  check  the  speed 'of  his  car  in  the  shortest ' 
time  and  space  possible  when  the  defendant 
saw,  or  could  by  the  exercise  of  ordinary 
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care,  have  seen,  the  team  and  wagon  in  time 
to  stop  his  car  and  avoid  the  collision. 

The  ordinance  referred  to  in  the  petition 
and  offered  in  evidence  contains  many  pro- 
visions that  are  hot  material  in  the  consider- 
ation of  this  case,  and  only  those  that  bear 
upon  the  Issues  will  be  noticed.  The  ordi- 
nance provides  that  veliicles  shall  be  driven 
in  a  careful  manner,  with  due  regard  for  the 
safety  and  'convenience  of  other  vehicles; 
that  vehicles  shall  keep  to  the  right  of  the 
center  of  the  street;  that  vehicles  meeting 
shall  pass  to  the  right;  that  drivers  of  mo- 
tor vehicles  shall  have  their  cars  under  con- 
trol; that  no  vehicle  shaU  be  operated  at  a 
greater  rate  of  speed  than  is  reasonable  or 
proper,  having  regard  to  the  tra£3c  and  use 
of  the  highway,  or  so  as  to  endanger  the  life 
and  limb  of  any  person,  or  in  any  event  at 
a  greater  rate  than  10  miles  an  hour  in  the 
congested  district,  and  outside  of  the  con- 
gested district  no  car  shall  be  operated  at 
a  greater  speed  than  12  miles  an  hour. 

Many  errors  are  assigned,  bat  only  those 
presented  by  the  appellant's  brief  will  be 
considered.  It  is  contended  by  the  appel- 
lant in  his  brief  that  the  court  erred  in  giving 
instructions  Nos.  1,  4,  and  6,  and  in  refusing 
to  give  instructions  Nos.  1,  3,  4,  and  5,  re- 
quested by  him ;  that  the  verdict  of  the  Jury 
is  not  supported  by  and  is  contrary  to,  the 
evidence,  and  is  the  result  of  passion  and 
prejudice.  The  assignments  of  error  will  be 
considered  in  the  order  named. 

The  Jury  are  told  in  instruction  No.  8 
that  the  matters  contained  in  instruction  No. 
1  are  taken  from  the  pleadings  and  are  not 
evidence.  By  instruction  No.  4  the  Jury  were 
instructed  that  the  burdm  is  upon  the  plain- 
tiff to  prove,  by  a  preponderance  of  the  evi- 
dence that  the  defendant  was  guilty  of  negli- 
gence In  some  way  or  ways  set  out  in  Instruc- 
tion No.  1,  and  that  such  negligence  was  the 
proximate  cause  of  plaintiff's  Injury,  if  any. 
By  instruction  No.  1,  the  Jury  were  In- 
sbructed: 

'TIaintiff  daims  tbe  cause  of  said  collision 
was  the  negligence  of  the  defendant  in  operat- 
ing  his  automobile  in  violation  of  the  law  and 
the  ordinances  of  the  city  of  Fremont,  and  in 
driving  his  machine  on  the  wrong  side  of  the 
street  at  a  high  and  dangerous  rate  of  speed." 

In  Instruction  No.  6  the  court  instructed 
the  Jury: 

"It  is  the  duty  of  parties  driving  vehicles  up- 
on the  streets  to  obey  the  ordinances  of  the 
city  and  the  laws  of  the  state  with  reference 
to  BQch  use  of  public  thoroughfares.  And,  in 
this  case,  it  was  the  duty  of  defendant  to  obey 
the  ordinances  of  the  city  of  Fremont  with  ref* 
erence  to  the  use  of  its  streets  for  automobiles, 
and  also  the  laws  of  the  state  and  the  usual 
rules  of  the  road.  If  you  find  the  defendant 
failed  in  any  or  all  the  above  particulars,  such 
fact  or  facts  should  be  considered  by  you  with 
all  other  evidence  as  tending  to  prove  negli- 
gence." 


[1, 2]  The  appellant  insists  that  the  court, 
by  these  instructions  (Nos.  1  and  6)  sub- 
mitted allegations  of  negligence  where  no 
evidotce  was  introduced  in  support  thereof, 
and  dtes  many  decisions  of  this  court  in 
support  of  this  contention.  We  have  no  fault 
to  find  with  the  rule  announced  in  these  cas- 
es; they  state  the  rule  correctly.  But  were 
allegations  of  negligence  submitted  without 
evidence  to  support  them?  We  think  not. 
The  theory  of  the  plaintiff's  case  was  that 
the  defendant  was  negligent  in  driving  on  the 
wrong  side  of  the  street  at  a  dangerous  and 
excessive  rate  of  speed,  and  his  failure  to 
have  his  car  under  control,  to  ke^  a  vigilant 
watch  ahead,  and  that  he  faUed  to  stop  or 
check  the  speed  of  his  car  after  seeing  the 
team  and  wagon,  or,  by  the  exercise  of  or- 
dinary care,  could  have  seen  them.  The  evi- 
dence was  confined  to  these  issues  as  nearly 
as  possible  in  the  trial  of  a  case.  There  was, 
however,  evidence  as  to  the  lights  on  the  de- 
fendant's car,  and  other  matters  pertaining 
to  the  car,  Its  occupants,  their  places  of 
residence,  the  course  of  travel  before  enter- 
ing upon  Main  street,  the  purpose  for  whlCh 
defendant  was  traveling  this  street  and  many 
facts  preceding  and  succeeding  the  collision, 
not  directly  an  issue  in  the  case  or  alleged  as 
a  ground  for  recovery.  Some  of  these  acts 
may  have  been  in  violation  of  some  provision 
of  the  city  ordinance  or  laws  of  the  state, 
but  no  recovery  thereon  was  sought  either  in 
the  pleadings  or  the  evidence;  and,  while 
these  were  not  specifically  eliminated  by  the 
court  in  its  instructions  to  the  jury,  they 
were  not  presented  as  Issues.  The  basis  of 
plaintiff's  cause  of  action  was  the  alleged 
operation  by  defendant  of  his  car  in  violation 
of  the  ordinances  and  the  laws  of  the  state; 
and,  while  the  court's  instructions  did  not 
specifically  point  out  the  particular  provi- 
sions of  the  ordinance  alleged  to  have  been 
violated,  yet  the  instructions  did,  in  a  gen- 
eral way,  submit  their  violation  as  alleged 
in  the  petition,  and  the  defendant  cannot 
now  complain,  he  having  failed  to  ask  spe- 
cific instructions  thereon.  Olmsted  v.  Noll, 
82  Neb.  147,  117  N.  W.  102. 

[3]  Again,  I>efore  a  reversal  could  be  bad 
for  submitting  allegations  of  negligence 
where  no  evidence  was  introduced  In  support 
thereof,  it  must  appear  that  the  jury  were 
misled  in  their  consideration  of  the  facts  of 
the  case.  Mannion  v.  Talvoy,  76  Neb.  570, 101 
N.  W.  750.  Instructions  must  be  considered 
as  a  whole.  A  consideration  of  the  instruc- 
tions given  by  the  court  on  its  own  motion  in 
connection  with  those  given  at  the  request  of 
the  defendant  leaves  him  without  complaint. 

The  following  Instruction  (No.  6)  was  giv- 
en by  the  court  at  the  request  of  the  defend- 
ant: 

"Yon  are  instnicted  that  nnless  yon  find  the 
defendant  guilty  of  negligence,  in  nhole  or  in 
part,  as  charged  in  his  petition,  then  your  ver- 
dict must  be  for  the  defendant,  and  the  burden 


Digitized  by 


Google 


912 


IM  NOBTHWBSTKBN  BBPOBTBB 


(Neb. 


is  on  the  plaintiff  to  prove,  by  a  preponderance 
o't  Uie  evidence,  that  the  defendant  was  negli- 
gent, and  that  such  negligence  was  the  proxi- 
mate cause  of  plaintiifs  injury,  and  that  plain- 
tiff suBtained  injuries  as  a  result  thereof." 

And,  again,  the  court  was  requested  by 
defendant  and  gave  instruction  No.  7,  wbicb 
reads  aa  follows: 

"Yoa  are  instructed  that  certain  ordinances 
of  the  city  of  Fremont  have  been  introduced  in 
evidence,  and  as  to  these  you  are  instructed 
that  the  violation  of  such  ordinances,  if  you 
find  there  was,  does  not  amount  to  negligence  as 
a  matter  of  law,  bat  is  a  fact  to  be  considered, 
together  with  all  the  rest  of  the  evidence  in 
the  case,  in  determining  whether  the  defend* 
ant  exercised  care." 

By  these  instructions  the  defendant  pre- 
sented to  the  Jury  substantially  the  same 
issue  as  stated  by  the  court  in  its  instruction 
Ho.  6,  and  thereby  adopted  and  approved 
the  theory  of  the  court  and,  having  done 
so,  he  cannot  now  complain.  Error  cannot 
be  predicated  ui>on  tihe  giving  of  an  instruc- 
tion substantially  similar  to  one  requested 
by  the  party  seeking  to  reverse  the  Judgment 
Jonasen  v.  Kennedy,  39  Neb.  313,  68  N.  W. 
122.  The  coinplaised-of  Instructions,  when 
considered  with  those  given  by  the  court  on 
its  own  motion,  fairly  presented  bo  the  jury 
the  issues  as  made  by  the  pleadings  and  the 
evidence  and  are  far  from  being  prejudicial 
to  the  defendant. 

Did  the  courb  err  In  refusing  to  give  in- 
structions Nos.  1,  3,  4,  and  6,  requested  by 
defendant?  Instruction  No.  1  was  a  per- 
emptory instructipn  to  find  for  the  defend- 
ant. By  No.  3  the  jury  are  instructed  that, 
as  to  the  allegation  that  the  defendant  was 
operating  bis  car  at  a  dangerous  and  ex- 
cessive rate  of  speed,  they  should  find  for 
the  defendanb.  By  No.  4  the  Jury  are  in- 
structed that,  as  to  the  allegation  that  the  de- 
fendant failed  to  keep  vigilant  watch  ahead, 
they  should  find  for  the  defendant.  And  by 
No.  5  the  Jury  are  instructied  to  find  for  the 
defendant  on  the  allegation  that  the  defend- 
ant failed  to  stop  or  check  his  speed  and 
avoid  the  collision.  Q?h«  giving  of  instruc- 
tions Noa.  3,  4,  and  6  would  have  eliminat- 
ed every  question  of  negligence  alleged 
in  the  petition,  other  than  the  allegation 
that  the  defendant  was  negligent  in  travel- 
ing on  the  wrong  side  of  the  street.  As  to 
whether  the  defendant  was  driving  at  a 
dangerous  rate  of  speed,  and  whether  he  was 
looking  ahead,  and  whether  he  had  his  car 
under  control,  and  whether  he  failed  to  stop 
his  car  when  he  discovered  the  presence  of 
the  team  and  wagon  in  the  street,  or  by  the 
exercise  of  due  care  he  could  have  discovered 
them,  were  questions  of  fact  for  the  con- 
sideration of  the  Jury,  and  are  largely  de- 
pendent upon  the  part  of  the  street  he  was 
traveling  upon  and  the  rate  of  speed.  To  a 
great  extent,  they  are  dependent  up<n  each 
oth«r,  and  not  subject  to  leparatloa,  and 


must  be  considered  together.  These  request- 
ed instructions  presented  to  the  court  tlie 
suifidency  of  the  evidence  on  the  issues,  thus 
presented.  As  to  these  issues,  the  evidence 
was  conflicting  and  it  was  for  the  Jury  to 
pass  upon  them  tmder  proper  instmctiona. 
The  plaintiff's  son,  the  driver  of  the  team, 
testified  that  the  defendant's  car  strudc  the 
wagon  tongue,  knocking  dovra  both  of  his 
horses;  that  this  happened  as  he  was  driv- 
ing on  the  street  and  Just  as  the  horse 
stepped  on  the  pavement,  the  hind  wheels  of 
the .  wagon  being  on  the  sidewalk ;  he  says 
he  noticed  the  car  one-half  block  away  (190 
feet)  to  the  south,  about  the  middle  of  the 
street,  and  that  he  Just  let  the  wagon  drop 
down  on  the  street  and  turned  the  h<xses 
south  and  close  to  the  curb;  that  the  car 
was  traveling  80  miles  an  hour;  that  when 
it  struck  the  tongue  of  the  wagon  it  drove 
the  wagon  back  to  the  curb,  knocking  down 
both  horses,  one  falling  back  under  the  wag- 
on, the  other  falling  out  on  the  street,  the 
tongue  being  pulled  over  him;  that  the 
tongue  was  driven  into  the  car,  and  that 
fire  fiew  out  of  it  and  glass  fell  on  the  street; 
that  be  turned  the  team  as  fast  as  he  could 
after  he  saw  the  light  of  the  approaching 
car;  that  the  car  stoi^>ed  100  feet  from  the 
place  of  collision;  that  the  first  thing  he  did 
after  he  saw  the  car  approaching  was  to 
Jerk  the  horses  around  to  the  right ;  that  he 
got  them  to  the  curb,  the  right-hand  horse 
having  his  hind  feet  against  it;  that  when 
he  came  out  of  the  alley  he  looked  first  to 
the  north,  and.  Just  as  the  horses  were  going 
down  the  slope,  he  noticed  the  lights  from  a 
car  coming  from  the  south  on  the  west  side 
of  the  street. 

The  plaintiff  called  as  a  witness  an  em- 
ployee In  the  Monich  garage,  which  was 
across  the  street  from  the  place  of  collision, 
who  testified  he  heard  a  crash ;  that  he  saw 
the  defendant's  car  up  the  street  in  the 
middle  or  west  of  the  middle  of  the  street; 
that  the  bind  wheels  of  the  wagon  were  on 
the  sidewalk  and  the  front  wheels  in  the  gut- 
ter, and  the  horses  were  swung  sharp  to  the 
right  over  against  the  curbing.  An  employee 
of  the  electric  light  plant  testified  that  about 
12: 30  a.  m.  he  was  sitting  by  the  side  door, 
and  a  coal  wagon  had  Just  passed;  a  few 
minutes  later  be  heard  a  terrific  smash; 
that  it  frightened  his  wife;  that  he  opened 
the  door  and  looked  out  and  saw  the  back 
wheels  of  the  coal  wagon  on  the  sidewallc, 
and  noticed  the  left-hand  horse  down  on  the 
pavement  The  owner  of  the  electric  garage, 
where  the  defendant's  car  was  taken,  testi- 
fied that  he  saw  the  defendant's  car  after 
the  collision;  identified  the  radiator  in  court; 
said  that  the  hood  of  the  engine  was  wrinkled 
up  "some  awful  bad;"  that  the  main  leaf 
of  the  spring  was  doubled  back,  letting  the 
front  wheel  slide  back  and  Jamming  the  bolts 
that  held  the  spring  to  the  front  axle;  that 
the  front  lights  were  tipped  back,  ff"«">»fi> 
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completely;  tbat  the  wbeel  strnck  sometblng, 
evidently,  and  that  enough  weight  came  on 
it  that  doubled  the  spring,  kind  of  put  a 
kink  In  It;  that  the  front  axle  was  out  of 
line  from  four  to  seven  Indies,  so  It  was 
impossible  to  steer. 

The  defendant  testified  that  from  Military 
avenue  he  was  driving  principally  in  the 
middle  of  the  street;  that  he  slowed  up  a 
little  at  the  Cronln  residence  (this  was  on 
the  west  side  of  Main  street  and  fronting 
Main  street),  as  be  thought  of  putting  one 
of  the  occupants  of  the  car  oat  there,  but 
that  he  decided  to  go  on  and  put  her  down 
coming  back;  that  he  saw  nothing  of  the 
team  until  It  was  possibly  4  or  5  feet  away; 
that  he  was  then  traveling  12  miles  an  hour ; 
that  he  put  on  the  brakes  and  turned  to  the 
east;  that  by  the  time  he  struck  the  pole 
of  the  wagon  be  was  going  not  more  than 
half  that  rate.  The  defendant's  stenographer 
was  called  by  the  defendant  and  testified 
that  she  rode  In  the  front  seat  of  the  car; 
that  she  did  not  notice  the  team  until  they 
were  within  2  or  S  feet  of  it,  and  that  She 
thought  they  were  in  about  the  center  of  the 
street;  that  she  put  her  hands  up  to  her  face, 
being  afraid  of  glass  from  the  windshield, 
and  defendant  made  a  quick  turn  to  the  right 
and  stopped  the  car;  that  the  tongue  went 
Into  the  radiator,  and  the  collision  knocked 
one  of  the  horses  down.  The  other  two  oc- 
cupants of  the  car  were  ladies,  riding  In 
the  back  seat:  Tbey  say  they  saw  nothing 
until  they  heard  the  crash:  One  testified  that 
she  was  looking '  west  towards  the  Bronln 
residence,  where  she  lived,  at  the  time  of 
the  collision,  and  that  the  car  was  traveling 
in  atK>ut  the  middle  of  the  street. 

[5]  As  to  whether  the  defendant  was  driv- 
ing on  the  wrong  side  of  the  street,  and  as 
to  whether  he  was  traveling  at  a  high  and 
dangerous  rate  of  speed,  and  vs  to  whether 
he  had  bis  car  under  control,  were  disputed 
questions  of  fact  and  properly  for  the  con- 
sideration ot  the  Jury;  and  for  the  trial 
court  to  have  Instructed  the  Jury  as  re- 
quested by  the  defendant  would  have  been 
error.    The  mle  in  this  state  Is: 

"Where  tite  facts  are  disputed,  it  is  solely 
the  province  of  the  jury  to  determine  the  same; 
and,  whether  the  facts  be  disputed  or  undisput- 
ed, if  different  minds  might  honestly  draw  dif- 
ferent conclusions  from  tiiem,  the  case  is  prop- 
erly left  to  the  Jury."  Ogden  v.  Sovereign 
Camp,  W.  O.  W.,  78  Neb.  806,  118  N.  W.  624. 

From  a  careful  examination  ot  the  evi- 
dence In  this  case,  we  are  convinced  that  the 
trial  court  did  not  err  In  refusing  to  direct 
the  jury  to  return  a  verdict  for  the  defend- 
ant, and  that  the  evidence  was  snfflclent  to 
184N.W.-68 


sustain  a  verdict  for  the  plaintiff.  "A  ver- 
dict will  not  be  set  aside  on  the  ground  ot 
want  of  sufficient  evidence  to  support  it,  un- 
less the  want  is  so  great  as  to  show  that 
the  verdict  is  manifestly  wrong."  Union  P. 
R.  Co.  V.  Fldtenscber,  74  Neb.  497,  105  N. 
W.  39,  110  N.  W.  561. 

[4, 6]  This  leaves  for  consideration  the 
question:  Is  the  verdict  excessive  and  the 
result  of  passion  or  prejudice?  That  the 
plaintiff  sustained  numerous  minor  injuries 
from  which  be  recovered  Is  not  questioned, 
leaving  no  permanent  injury  other  than  to 
bis  shoulder.  The  extent  of  his  Injuries  was 
fully  presented  to  the  Jury  by  proper  instrue- 
tions.  His  physican  testified  that  his  perma- 
nent injury  was  a  fracture  of  the  coracoid 
process  of  the  left  shoulder,  impairing  the 
strength  and  limiting  the  action  and  use  of 
his  arm,  and  that  he  was  also  permanently 
aftected  with  hysteria  resulting  from  the 
injury  to  his  shoulder. 

The  plaintiff  is  a  laboring  man,  65  years 
of  age,  with  an  expectancy  of  11  years,  de- 
pending upon  his  day's  labor  for  a  livelihood. 
He  testified  that  he  had  no  use  of  his  left 
arm.  At  the  time  of  the  Injury,  he  was  earn- 
ing, and  bad  been  for  some  time,  $7  to  $10 
a  day  helping  his  son  In  delivering  coal  to 
the  light  company.  The  record  is  silent  as 
to  his  occupation  prior  to  his  coming  to  Fre- 
mont about  a  year  before,  except  for  a  short 
time  he  drove  a  team  for  Swift  &  Company 
in  Sioux  City,  and  before  that  he  was  en- 
gaged in  farming.  We  must  take  Judicial 
notice  of  the  change  of  the  times.  At  the 
time  of  the  injury,  as  well  as  at  the  trial 
of  the  case,  labor  of  all  kind  was  command- 
ing the  highest  price  in  the  history  of  our 
country.  This  man  bad  been  and  was  en- 
gaged In  the  very  hardest  kind  of  manual 
labor.  It  is  not  reasonable  or  fair  to  pre- 
sume that  he  could  continue  to  do  so  the 
remainder  of  his  expected  days.  While  the 
verdict  of  the  Jury  was  much  more  than 
would  compensate  the  plaintifl;  for  the  dam- 
ages sustained,  yet  we  do  not  think  It  waa 
the  result  of  passion  or  prejudice,  but  rather 
due  to  the  times  and  conditions  existing  at 
and  before  the  trial — the  seeming  lltUe  value 
placed  upon  the  dollar.  The  plaintiif  is  en- 
tlUed  to  be  fully  compensated  for  all  dam- 
ages sustained,  and  we  are  convinced  that, 
under  the  evidence  and  the  changed  condi- 
tions of  the  time,  $4,000  will  fully  compensate 
him  for  all  damages  suffered.  And,  if  he 
will,  within  20  days  from  the  filing  of  this 
opinion,  file  a  remittitur  in  this  court  of 
$2,000,  the  Judgment,  so  reduced,  will  be  af- 
firmed; otherwise  the  case  will  be  reversed 
and  a  new  trial  granted. 

Affirmed  on  cODdition. 
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BERLINER   V.    DIRECTOR    GENERAL   OF 
RAILROADS  et  al.     (No.  21619.) 

(Supreme  Court  of  Nebruka.    Oct  14,  1921.) 

(SyUahiu  ly  <^  Court.) 

1.  Carriers  €=>2I9(4)— A  notice  to  a  shipper, 
after  failure  to  make  connectlom  held  to  con- 
stitute delay  under  original  shipping  agre»- 
ment. 

Where  live  stock  is  tendered  to  a  carrier 
for  shipment  and  the  shipment  is  received  and 
accepted  and  transportation  begun,  and  where 
the  carrier,  through  its  default,  fails  to  make 
connections  with  another  carrier  and  returns 
the  cattle  to  its  pens  at  the  originating  point 
of  shipment,  to  hold  them  until  the  next  day, 
for  the  purpose  of  delivery  to  the  other  car- 
rier then,  the  fact  that  it  notifies  the  shipper 
of  its  failure  to  ship  and  informs  him  that  the 
stock  will  be  forwarded  the  following  day,  if 
agreeable,  does  not  alone  amount  to  a  com- 
plete breach  and  a  termination  by  the  parties 
of  the  original  shipping  agreement  and  con- 
stitute a  redelivery  of  the  stock  to  the  shipper, 
so  as  to  give  rise  to  a  new  agreement  for  ship- 
ment to  be  made  on  the  following  day,  but 
constitutes  only  a  delay  in  transportation  un- 
der the  original  shipping  agreement. 

2.  Carrier*  «5>229(2)— Measure  of  damages 
for  delayed  shipment  stated. 

The  measure  of  damages  in  such  a  case  is 
the  difference  between  the  value  of  the  live 
stock  at  the  time  and  place  they  ought  to  have 
been  delivered  and  their  value  at  the  time  of 
their  actual  delivery,  or  at  the  first  available 
market  after  they  were  actually  delivered. 

3.  Appeal  and  error  «=s>l050(l)— Where  oon- 
fllotlng  testimony  was  evenly  balanced,  ad- 
mitting Improper  evidence  of  expert  held 
pr«iudlcial  error. 

In  an  action  to  recover  for  damages  sus- 
tained during  delay  in  transportation  of  live 
stock,  where  the  testimony  of  plaintiff  and 
defendant,  on  the  question  of  the  amount  of 
damages,  is  in  sharp  conflict  and  evenly  bal- 
anced, the  improper  admission  of  the  testi- 
mony of  one  offered  as  an  expert,  purporting 
to  show  that  the  damages  were  in  the  amount 
contended  for  by  plaintiff,  Mi  prejudicial  er- 
ror. 

4.  Evidence  «=>553(2)— Admitting  expert's  an- 
swer to  hypothetical  question  containing  in- 
sufficient faots  is  error. 

It  is  error  to  allow  a  witness,  offered  as 
an  expert,  to  give  his  conclusions  on  the  val- 
nes'of  live  stock,  bearing  upon  the  measure 
of  damages,  where  the  hypothetical  question 
put  to  him  does  not  contain  sufficient  facts, 
based  upon  some  evidence  Introduced,  to  fair- 
ly reflect  an  issue  tendered  by  the  case,  and  to 
furnish  a  sufficient  premise  upon  which  to 
base  an  intelligent  conclusion. 

Appeal  from  District  Court,  Douglas  Coun- 
ty ;  Leslie,  Judge. 

Actloii  by  David  Berliner  against  the  Di- 
rector Creneral  of  Railroads  and  the  Union 


Stockyards  Company.  Verdict  and  Jndgin«it 
In  favor  of  plaintiff  and  against  the  Stock- 
yards 0>mpany,  but  dlsmlsBlng  the  action  aa 
to  the  Railroad  Cbmpany,  and  the  Union 
Stockyards  Comi>any  appeals.  Judgment 
dismissing  action  against  Railroad  (Company 
afllrmed,  judgment  against  Union  Stoc^ards 
Company  reversed,  and  cause  remanded. 

Brown,  Baxter  &  Van  Dusen,  of  Omaha, 
for  appellant 

Walter  W.  Hoye,  of  Omaha,  for  appellee 
Berliner. 

Byron  Clark,  Jesse  Ii.  Root,  and  J.  W. 
Welngarten,  all  of  Omaha,  for  appellee  Di- 
rector General  of  Railroads. 

Heard  before  MORRISSET,  C.  J.,  and  AI> 
DRICH,  DAY,  DEAN,  FIiANSBURG,  LET- 
TON,  and  ROSB,  JJ. 

FLAIfSBURO,  J.  ThU  was  an  action 
brought  by  the  plaintiff  against  the  Union 
Stockyards  Company,  of  South  Omaha,  and 
the  Chicago,  Burllngt<xi  &  Quincy  Railroad 
Company,  to  recover  for  damages  caused  by 
an  alleged  unreasonable  delay  in  transporta- 
tion of  live  stock.  Verdict  and  Judgment  was 
in  favor  of  the  plaintiff  and  against  the 
Union  Stockyards  Company,  but  against  the 
plaintiff  and  In  favor  of  the  railroad  com- 
pany. Tlie  action  as  to  the  railroad  compa- 
ny has  been  dismissed.  The  defendant  Union 
Stockyards  Company  appeals. 

The  defendant  urges  two  grounds  for  re- 
versal: (1)  That  the  court  erroneously  in- 
structed the  Jury  as  to  the  measure  of  dam- 
ages; and  (2)  Improperly  admitted  certain 
testimony. 

The  Jury  were  instructed  that  the  measure 
of  damages  would  be  the  difference  betweai 
the  value  of  the  cattie  at  St  Jos^h  at  the 
time  they  should,  without  any  unreasonable 
delay,  have  been  delivered,  and  their  value 
upon  the  first  available  market  after  deliv- 
ery. Defendant  concedes  that  sudi  measure 
of  damages  Is  the  correct  one  In  cases  of  a 
delay  in  transportation,  but  contends  that 
this  is  not  a  case  of  delay  in  transportation 
but  one  of  a  complete  failure  to  perform  a 
contract,  or  undertaking  of  carriage,  and,  in  , 
fact,  a  refusal  to  carry,  and  that  the  meas- 
ure of  damages  should  have  been  the  differ- 
ence between  the  market  value  of  the  stock 
at  South  Omaha  at  the  time  of  breach  and 
the  market  value  at  St  Josqitb  at  the  time 
the  stodc  should  have  arrived. 

[1]  The  testimony  relative  to  that  ques- 
tion shows  that  the  plaintiff,  a  dealer  In 
live  stock,  on  October  10,  IQIS,  waa  holding, 
In  the  yards  of  the  defendant  company  at 
South  Omaha,  two  carloads  of  beef  cattie. 
Plaintiff  had  been  unable  to  make  a  desira- 
ble sale  of  the  cattie  In  Omaha  and  decided 
to  ship  to  St.  Joseph,  Mo.  In  order  to  conceal 
his  identity  as  owner  and  BhlK)er  of  the 
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stock,  be  acted  fhrougb  the  live  stock  com- 
mission firm  of  Donobue  &  Bandall,  of  South 
Omaha,  and  used  the  name  of  Hylen,  book- 
keeper of  that  firm,  as  shipper  and  consignor. 
The  stock  was  tendered  to  the  defendant 
stockyards  company,  for  shipment  to  St  Jo- 
seph, on  October  10, 1918.  The  defendant  ac- 
cepted the  shipment  in  ample  time,  under  its 
rules,  to  have  allowed  delivery  to  tbe  rail- 
road for  the  train  scheduled  to  leave  at  8 :40 
that  evening.  Defendant,  however,  through 
some  fault  or  neglect,  did  not  get  the  cattle 
loaded  and  the  cars  switched  upon  the  prop- 
er tracks  until  between  9  and  10  o'clock,  and 
after  this  train  had  departed.  The  cattle 
were  left  in  the  cars  until  3:10  a.  m.,  .when 
they  were  unloaded  by  the  defendant  and 
returned  to  the  pens  of  the  stockyards  com- 
pany. 

On  the  following  morning  the  agent  of  the 
defendant  Union  Stockyards  Company  tele- 
phoned to  Hylen,  whom  be  properly  believed 
to  be  the  owner  and  shipper  of  the  stock, 
that  defendant  had  failed  to  load  the  stock 
in  time  for  shipment  on  the  train  of  the  pre- 
vious evening,  and  Informed  Hylen  that  de- 
fendant "would  see  that  the  stock  were  fed 
and  watered,  and  that  they  would  go  out 
that  night."  To  this  Hylen  said,  "That  was 
all  right"  The  uncontradicted  testimony  is 
that  Hyl»i  gave  no  instructions  as  to  ship- 
ment, disposal,  care  or  custody  of  the  stock, 
nor  did  he  agree  to  assiune  to  take  charge  of 
It.  The  defendant  did  not  on  the  other  hand, 
disclaim  any  obligation  to  continue  to  care 
for  the  stock,  or  to  continue  in  tbe  complete 
performance  of  Its  agreement,  already  par- 
tially undertaken.  Tbe  telei>hone  conversa- 
tion outlined  above  seems  to  have  been  all 
that  was  said  upon  tbe  subject 

During  the  day  tbe  cattle  were  placed  In 
the  yards  belonging  to  tbe  defendant  com- 
pany, customarily  used  by  the  commission 
firm  above  mentioned,  but  it  does  not  appear 
that  tbe  commission  firm,  nor  that  Hylen, 
was  given  any  notice  as  to  tbe  exact  disposal 
of  tbe  stock.  The  ezclnslTe  control  of  tbe 
defendant  company  over  the  stock  during 
that  day  was  in  no  way  interfered  with  nor 
interrupted. 

We  do  not  think  these  facts  bear  out  the 
contention  of  the  defendant  that  the  obliga- 
tion, arising  out  of  the  agreement  to  ship, 
made  (»  October  10,  had  been  terminated  by 
tbe  telephone  conversation  on  the  11th,  and 
that  a  redelivery  of  the  stock  had  been  ten- 
dered and  accepted  by  the  shipper,  and  that 
the  shipment  of  the  stock  on  October  11  be- 
came a  new  shipment  On  the  other  hand,  it 
appears  that  the  stock  bad  been,  on  October 
10,  tendered  for  shipment ;  that  It  had  been 
accepted  for  shipment  by  defendant  and  that 
transportation  had  b^;un;  that  through  the 
fbllure  of  tbe  defendant,  a  delay  of  one  day 
bad  been  caused,  and  that  the  defendant  had 
notified  tbe  shipper  of  that  delay. 

Though  the  plaintiff  may  be  said  to  have 


had  an  opportunity  to  retake  the  stock  and 
seU  it  uiwn  the  Omaha  market,  be  was  not 
bound  to  do  so.  He  had  the  right  to  expecX 
and  demand  a  complete  performance  of  his 
agreement  which  had  been  undertaken  by 
the  defendant,  and  to  require  an  entire  trans- 
portation. The  conversation  between  the 
parties  would  indicate  that  they  construed 
their  relation  as  a  continuing  one,  and  that 
tbe  occasion  was  considered  by  them  as  a 
mere  delay  in  transportation,  and  not  as  a 
complete  breach  of  the  agreement  to  trans- 
port and  redelivery  to  the  shipper  of  the  live 
stock  agreed  to  be  transported.  The  ship- 
ment furthermore,  went  out  (m  the  original 
billing  made  on  the  previous  day.  Under 
the  facts  stated,  it  seems  clear  to  us  to  be 
a  case  of  delay  in  transportation  merely. 
Tbe  defendant  knew  that  the  stock  was  being 
shipped  to  St  Joseph,  to  be  tendered  on  the 
market  there,  and  the  plaintiff,  by  reason  of 
the  unreasonable  delay  caused  by  the  de- 
fendant, was  entitled  to  those  damages  which 
naturally  followed,  and  as  would  fairly  and 
reasonably  be  supposed  to  have  been  In  con- 
templation of  the  parties  when  tbe  shipping 
contract  was  made. 

[2]  The  court's  instruction,  therefore,  that 
the  plaintiff  was  entitled  to  recover  the  dif- 
ference between  what  the  cattle  would  have 
sold  for  on  tbe  market  at  St.  Joseph,  had 
there  been  no  unreasonable  delay,  and  what 
such  cattle  would  have  sold  for  on  the  first 
available  market  after  they  actually  did  ar- 
rive, was  the  proper  measure  of  damages. 

Even  where  a  shipping  contract  has  been 
entered  upon  between  tbe  parties  and  where 
there  has  been  a  failure  to  accept  and  re- 
ceive the  shipment  according  to  tbe  agree- 
ment there  are  decisions  holding  that  the 
plaintiff  is  entitled  to  recover  according  to 
the  measure  of  damages  Just  stated.  Chica- 
go, B.  &  Q.  R.  Co.  V.  Todd,  74  Neb.  712,  105 
N.  W.  83,  and  IJevy  v.  Nevada-Callfomia- 
Oregon  R.  Co.,  81  Or.  673,  160  Pac.  808,  li.  R. 
A.  1917B,  664. 

[3]  The  defendant  further  contends  that 
certain  testimony,  offered  as  that  of  an  ex- 
pert, of  one  Pruss,  a  dealer  and  shipper  of 
live  stock,  and  given  In  response  to  a  hypo- 
thetical question,  should  have  been  excluded. 

The  question  propounded  to  the  witness 
was  as  follows: 

"AsBQmmg,  Mr.  Pruss,  that  47  head  of  cat- 
tle, weighing— Western  cattle  of  a  class  of 
good  to  choice — weighing  in  Omaha  on  Octo- 
ber 8th  about  53,590  pounds,  were  shipped  on 
tbe  lltb,  the  evening  of  the  11th  day  of  Oc- 
tober, 1918,  to  South  St.  Joseph,  arriving  there 
on  October  12,  1918,  being  held  in  the  stock- 
yards pens  Saturday.  Sunday,  and  were  placed 
on  the  market  Monday  morning  following,  and 
aBsuming  further  that  tbe  market  (or  that 
class  of  cattle  in  South  St.  Joseph  on  October 
11,  1918,  was  $13.60  to  $14.76,  could  yon 
state  what  the  difference  in  value  of  such 
cattle  would  be  on  Monday  as  against  Friday?" 
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The  wltncM  was  aUowed  to  answer  this 
question  and  to  give  his  conclusions  on  value 
over  tbe  objection  of  tbe  defendant.  The 
question  put  to  tbe  witness  called  for  his 
opinion  as  to  the  depredation  In  valoe  of  the 
stock,  but  was  quite  incomplete  as  a  hypo- 
thetical question,  by  reason  of  Its  failure  to 
inform  the  witness  of  the  weight  of  the  cattle 
at  the  time  of  delivery  to  defendant  on  Oc- 
tober 10,  the  condition  of  the  cattle  then  as 
compared  to  the  condition  after  arrival  at 
St.  Joseph,  the  amount  of  shrinkage  or  ex- 
cess shrinkage  which  they  had  sustained, 
their  appearance  after  their  arrival,  the  con- 
dition and  circumstances  surrounding  the 
shipment,  the  care  and  attention  they  had  re- 
ceived, the  time  consumed  In  transit  and  in 
pens,  and  the  prevailing  market  prices  on 
October  14,  the  time  of  the  first  available 
market  after  arrival  at  St  Joseph,  as  com- 
pared to  the  market  price  at  the  time  the 
cattle  should  have  arrived  on  October  11.  In 
other  words,  the  question  calls  for  the  com- 
parison In  value  of  the  cattle  on  the  St.  Jo- 
seph market  on  October  11  and  on  October 
14,  without  In  any  way  explaining  to  the 
witness  or  giving  sufficient  data  from  which 
the  witness  could  ascertain  the  difference  In 
weight  or  condition  of  the  cattle  on  those 
two  respective  dates,  and  without  informing 
the  witness  what  tbe  market  prlc«  of  cattle 
was  at  St.  Joseph  on  one  of  the  dates  In 
question.  Of  these  facts  the  record  does  not 
show  that  the  witness  had  any  knowledge. 

[4]  The  answer  of  the  witness,  therefore, 
to  the  question  appears  to  have  been  purely 
guess  and  conjecture  on  his  part  His  an- 
swers to  tbe  qnestlMis  tendered  should  have 
been  excluded.  The  testimony  of  this  wit- 
ness was  to  the  effect  that  there  would  have 
been  a  depreciation  in  value  of  the  cattle 
from  October  11  to  October  14  of  somewhere 
between  $800  and  $1,100. 

The  only  other  testimony  In  behalf  of  the 
plaintiff,  upon  the  condition  and  value  of  the 
stock,  was  the  testimony  of  plaintiff  himself. 
His  testimony  was  somewhat  uncertain  and 
indefinite,  but,  in  its  final  analysis,  was  to 
the  effect  that  there  had  been  a  shrinkage 
in  weight  to  the  extent  of  40  pounds  a  head 
between  the  time,  on  October  11,  when  the 
stodc  was  delivered  to  the  defendant  and 
the  time,  on  October  14,  when  the  first  avail- 
able market  was  obtainable  after  delivery  at 
St.  Joseph,  and  that  the  normal  shrinkage 
between  Omaha  and  St  Joseph  would  not 
have  been  more  than  20  pounds.  His  tesitl- 
mony,  therefore,  showed  that  there  had  been 
a  loss  of  20  pounds  a  head,  due  alone  to  ex- 
cess shrinkage.  He  further  testified  that  the 
hides  of  the  cattle  were  muddy  and  that  the 
cattle  appeared  stale,  and  that  the  value  of 
the  stock  was  from  $800  to  $1,200  less  on 
Monday,  October  14,  in  their  then  condition, 
than  their  value  would  have  been  on  Friday, 
October  11,  in  the  condition  in  which  they 
should  have  arrived. 


In  behalf  of  the  defendant,  a  commission 
agent  at  St  Jiseph,  the  one  to  whom  the 
plaintiff  had  shipped  his  stock,  who  saw  the 
cattle  while  they  were  there  In  the  pens  at 
St  Joseph,  testified  to  the  effect  that  the 
stale  appearance  of  the  cattle  would  have 
depreciated  their  valne  from  25  to  50  cents 
a  hundred  pounds  only,  making  a  total  de- 
predation on  that  amount  of  scnnewhere  from 
$184  to  $268,  and  he  further  testified  that 
the  normal  average  shrinkage  In  wdght  of 
such  cattle,  shipped  from  Omaha  to  St  Jo- 
seph, was  In  the  neighborhood  of  40  pounds 
a  head.  His  testimony,  therefore,  in  direct 
contradiction  to  that  of  the  plaintiff,  was  to 
tbe  effect  that  there  had  been  no  excess 
shrinkage  in  the  weight  of  the  cattle,  due 
to  delay  in  transit  and  that  their  deprecia- 
tion in  value,  owing  to  their  stale  appear- 
ance, would  be  no  more  than  $268. 

It  Is  the  contention  of  the  plaintiff  that, 
though  the  testimony  of  Pruss  may  have 
been  improperly  admitted,  it  could  not  have 
been  prejudldal,  since  the  testimony  given 
by  the  plaintiff  stands  uncontradicted  in  the 
record.  In  view  of  the  testimony  of  the 
plaintiff's  commission  agent  who  testified  in 
behalf  of  the  defendant,  as  we  have  above 
outlined,  we  are  unable  to  agree  with  plain- 
tiff that  plaintiff's  testimony  stands  uncon- 
tradicted, nor  can  we  come  to  the  conclusion 
that  the  wrongful  admission  of  the  Incompe- 
tent testimony,  given  by  the  witness  Pruss, 
should,  under  the  ruling  in  Pullman  Palace 
Car  Ck).  v.  Woods,  76  Neb.  694,  107  N.  W. 
858,  he  held  to  be  harmless  error. 

Tbe  vital  question  in  this  case,  and  prac- 
tically the  only  question  left  for  the  Jury  to 
determine  as  the  case  finally  resolved  Itself, 
was  the  question  of  the  amount  of  damages— 
the  extent  of  the  depreciation  in  value,  due 
to  excess  shrinkage  and  the  cattle  becoming 
stale.  With  the  sharp  conflict  between  tbe 
te8tim(»y  of  the  plaintiff  and  that  of  tbe 
ccnnmlssion  merchant  at  St.  Joseph,  we  can- 
not say  that  the  defendant  was  not  preju- 
diced by  the  incompetent  testimony  of  Pruss. 
purporting  to  show  that  the  d^reclatiori  In 
value  of  the  stock  was  from  $8(N>  to  $1,100. 
4  0.  J.  907,  i  2980.  The  plalntirs  testi- 
mony, being  that  of  an  Interested  witness, 
would  no  doubt  have  been  given  less  weight 
by  the  Jury  had  It  not  been  corroborated 
and  supported  by  tbe  testimony  of  the  wit- 
ness Pruss,  testlf^ng  as  an  expert,  and 
who,  by  his  testimony,  showed  that  he  had 
no  Interest  or  concern  in  the  outcome  of  the 
case. 

Tbe  Judgment  of  the  lower  coort  dismiss- 
ing the  action  against  the  Director  Oenotil 
of  Railroads  is  aflbmed,  but  the  Judgment 
against  the  nni(m  Stockyards  C<»npany  Is 
reverfied,  and  the  cause  remanded  Sat  tnrOier 
proceedings, 

Beversed. 
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I     Appeal  from  District  Court,  Fomas  Cionn- 
ty;  Eldred,  Judge. 

Action  by  Cornelius  F.  Beeler  and  another, 
as  guardians  of  the  person  and  estate  of 
Margaret  E.  Aztell,  a  minor,  against  the  Su- 
preme Tribe  of  Ben  Hur,  a  fraternal  bene- 
ficiary society.  Verdict  and  Judgment  for 
plaintiff,  and  the  defendant  appeals.  Judg- 
ment modified  and  affirmed. 

Oarlow  &  Long,  of  Columbus,  and  B.  J. 
Harper,  of  Beaver  City,  for  appellant 

Lembe  &  Butler  and  J.  F.  B^ts,  all  of 
Beaver  City,  for  appellees. 

Heard  before  LEarrON,  DEAN,  and  DAY, 
JJ.,  and  CLEMENTS  and  MOBNIMQ,  Dis- 
trict Judges. 

ELLIOTT  J.  CLEMENTS.  District  Judge. 
This  action  was  brought  by  the  plaintiffs, 
as  guardians  of  Margaret  E.  Axtell,  minor 
daughter  and  beneficiary  of  J.  Edward  Ax- 
tell, deceased,  on  a  beneficiary  certificate  for 
$2,000  Issued  on  June  23,  1916,  by  defend- 
ant to  said  J.  Edward  Axtell,  who  died  April 
1,  1917.  From  a  verdict  and  Judgment  in 
favor  of  plaintiffs,  defendant  appeals. 

The  petition  is  in  the  usual  form  employed 
In  such  a  case,  and  all  the  material  allega- 


BEELER  M  al.  V.  SUPREME  TRIBE  OF 
BEN  HUR.    (No.  21600.)* 

(Supreme  Court  of  Nebraska.    Oct.  14,  1921.) 

(Byllahut  hv  *}*»  Court.) 

1.  Insoranee  «s>293,  26S,  723(6)— QuMtlons 
and  aotwers  in  applioatlon  for  Insuranoe  held 
representations,  not  warranties;  representa- 
tions and  warranties  distingMished;  it  is  nec- 
essary In  defense  for  falsity  of  statements 
that  defendant  prove  the  alleged  fraud. 

Certain  statements,  consisting  of  questions 
and  answers  in  an  application  for  insurance, 
set  out  in  the  opinion,  examined,  and  held  to  be 
representations,  and  not  warranties;  that,  in 
order  to  establish  a  defense  based  on  the  alleg- 
ed falsity  of  said  statements,  it  is  incumbent 
on  the  defendant  to  prove  that  said  questions 
were  asked  and  answered  by  assured  as  writ- 
ten in  the  application;  that  they  were  false  in 
some  respect  material  to  the  risk;  that  they 
were  made  by  the  assured  knowingly  with  the 
intent  to  deceive;  that  the  defendant  relied 
upon  said  representations  and  was  deceived 
by  tbem  to  its  injury. 

(Additional  BvUabut  6«r  BMtorial  Btaff.) 

2.  Appeal  and  error  «=3994 (2)— Credibility  of 
witnessee  for  Jury. 

In  an  action  on  a  beneficiary  certificate  de-  |  tions  thereof  are  admitted  in  defendant's 
fended  on  the  ground  of  false  representation  in  amended  answer.  Defendant  pleads  fraud 
the  appKcation  as  to  Insured's  prior  iUness,  I  ^^  j^g  p^^  „,  ^^6  assured  in  procuring  said 
Add  that  the  credibdity  of  the  w.tuesses  and  i  ,„gu,gn<^  ^g  ^  ^^tense  to  the  action.  The 
weight  to  be  given  their  testimony  as  to  such  "*""""«-^  »"  »  "^  ^  «~  '"  ,  ^i. 
matter  was  for  the  jury.  ,  substance  of  the  allegations  In  the  answer 

on  which  this  defense  Is  based  is  that  Ax- 

3.  Trial  «s>349  (2)— Submission  of  special  In-  I  tgn  made  a  written  application  for  member 


terrogatories  discretionary. 


I  ship,  which  is  a  part  of  the  insurance  con- 


The  submission  of  special  Interrogatories  1 1,^^   ^  ^,^j^  appears  the  following  flues 
when  requested  is  wiUun  the  discretion  of  the  '  *^*^ 

court 


4.  Trial  «=3260( I)— Refusal  of  Inttruetlons  on 
matters  covered  by  others  not  error. 

Refusal  of  instructions  on  matters  covered 
in  substance  by  instructions  given  is  not  er- 
ror. 

5.  Trial  «=»  1 91  ( I )  —  I  nstructlons  assu  mJng 
facts  are  properly  refused. 

Refusal  of  instructions  invading  the  jury's 
province  by  assuming  facts  was  proper. 

6.  Insuranoe  «=>8I7(2)— In  an  action  on  life 
beneflclary  certiflcate,  the  burden  rested  on 
defendant  to  prove  defense  of  insured's  false 
repressntatlons. 

In  ou  action  on  a  beneficiary  certificate, 
the  burden  of  proving  every  material  allegation 
lu  the  amended  answer  rested  upon  the  defend- 
ant insurer,  induding  the  allegations  that  as- 
sured made  a  written  application  containing 
false  answers  to  questions. 

7.  Appeal  and  error  is=3l066— Erroneous  In- 
struction will  not  warrant  reversal  unless 
prejudicial  to  appellant. 

The  giving  of  an  instruction  not  applicable 
to  the  issues  or  evidence  will  not  work  reversal 
of  a  judgment,  where  the  rights  of  the  com- 
plaining party  are  not  prejudiced  thereby. 


tions  and  answers  thereto  by  applicant,  to 
wit: 


"How  long  since  you  consulted  or  were  at- 
tended by  a  physician?  One  year."  "For  what 
'  disease?  La  grippe."  "Have  you  had  any 
I  severe  illness  or  injury  not  mentioned  above? 
I  No." 
I 

j      That  said  answers  were  false  and  fraudu- 
!  lent;    that  assured  well  knew  that  he  had 
I  been   treated   shortly   before  for   bronchltl-s 
I  and  pneiimonta ;  but  prior  to  the  date  of  said 
application    applicant    was    suffering    from 
[  heart  trouble  and  was  in  a  weakened  condi- 
f  tion,  which  he  well  knew,  and  failed  to  re- 
Teal  said  facts  to  defendant,  all  of  which 
were  unknown  to  it;    that  said  frauduiem. 
misrepresentations    and    concealment    were 
Intentional  for  the  purpose  of  deceiving  de- 
fendant; and  that.  If  It  had  known  the  truth 
in  rej;ard  to  said  matters.  It  would  not  have 
accepted  said  Axtell  as  a  beneficiary  member. 
In  the  reply  plaintiffs  deny  every  allegation 
In  the  answer,  and  allege  that  at  the  time 
said  certificate  was  Issued,  prior  thereto,  and 
duing  the   lifetime  thereof,   defendant   had 
full  knowledge  of  the  tri4  physical  condition 
of  assured,  and  with  such  knowledge  collect- 


4=3For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlgesta  and  Indazw 
*Modlfied' on  rehearing  December  12,  IKt 
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ed  and  retained  all  monthly  dues  on  said  cer- 
tificate. 

[1]  Under  the  rule  for  distinguishing  be- 
tween representations  and  warranties  in  an 
application  for  insurance  laid  down  in  ^tna 
Ins.  Co.  V.  Simmons,  49  Neb.  811,  69  N.  W. 
125,  and  followed  in  Kettenbach  v.  Omaha 
Life  Ass'n,  49  Neb.  842,  69  N.  W.  135,  ^tna 
Life  Ins.  Co.  v.  Reblaender,  68  Neb.  284,  94 
N.  W,  129,  4  Ann.  Cas.  251,  Goff  v.  Supreme 
Lodge,  Royal  Achates,  90  Neb.  679,  134  N. 
W.  239,  37  L.  R.  A.  (N.  S.)  1191,  and  Yonda  v. 
Royal  Neighbors  of  America,  96  Neb.  730,  148 
N.  W.  926,  and  other  cases,  we  have  no  hesi- 
tancy in  holding  that  the  statements  of  as- 
sured in  the  application  complained  of  are 
representations,  and  not  warranties.  It  is 
apparent  that  defendant  entertained  the 
same  opinion  when  it  filed  its  amended  an- 
swer herein,  for  the  defense  therein  plead- 
ed is  not  that  of  a  breach  of  warranty,  but 
is  that  of  fraud  and  deceit  on  the  part  of  the 
applicant  In  making  said  alleged  false  an- 
swers and  misrepresentations,  which  defend- 
ant alleges  were  made  intentionally  for  the 
purpose  of  deceiving  defendant 

The  chief  distinction  between  a  warranty 
and  a  representation  in  insurance  law  Is  that 
the  former  is  the  assertion  by  the  assured 
of  some  fact,  on  the  literal  truth  of  which 
the  validity  of  the  policy  depends,  without 
regard  to  the  materiality  of  such  fact ;  while 
a  representation  is  also  the  assertion  by  the 
assured  of  a  fact,  but  the  validity  of  the  pol- 
icy does  not  depend  upon  the  literal  truth  of 
said  assertion.  .Xltna  Ins.  Co.  v.  Simmons, 
supra. 

In  the  case  at  bar  the  defendant  treated 
the  answers  complained  of  as  representa- 
tions, pleaded  their  falsity,  alleged  that  said 
false  statements  were  knowingly  and  inten- 
tionally made  to  deceive  defendant ;  and,  in 
order  to  establish  such  defense,  it  was  in- 
cumbent on  the  defendant  to  prove  that  said 
questions  were  asked  and  answered  by  as- 
sured as  written  in  the  application;  that 
they  were  false  in  some  respect  material  to 
the  risk;  that  they  were  made  by  the  as- 
sured knowingly  with  the  intent  to  deceive: 
that  the  defendant  relied  upon  said  repre- 
sentations and  was  deceived  by  them  to  its 
Injury.  Kettenbach  v.  Omaha  Life  Ass'n, 
supra;  iCtna  Life  Ins.  Co.  v.  Reblaender, 
supra;  Rev.  St.  1913.  i  3187.  Defendant  rec- 
ognized the  correctness  of  the  foregoing 
propositions  and  on  the  trial  assumed  the 
burden  and  Introduced  evidence  tending  to 
prove  all  of  them. 

In  their  brief  counsel  for  defendant  have 
abstracted  the  evidence  introduced  by  them 
to  prove  the  answers  to  the  questions  com- 
plained of  were  false  and  that  assured  knew 
that  they  were  false.  The  only  evidence  re- 
ferred to  or  offered  to  prove  that  it  had  not 
been  one  year  befose  the  date  of  the  applica- 
tion since  Axtell  had  consulted  or  was  at- 
tended by  a  physician  is  the  testimony  of 
Dr.   Barta.    This  witness  testified   that   he 


made  an  examination  of  assured  some  time 
In  the  year  1916;  that  he  did  not  know  and 
would  not  say  whether  it  was  before  June 
or  not.  On  being  asked  whether  he  would 
say  it  was  in  the  first  or  last  half  of  the 
year  1916,  he  answered  that,  if  he  was  to 
guess,  he  would  put  it  in  the  first  half,  but 
that  he  could  not  say  definitely  when  it  was. 
Fraud  is  not  presumed  and  cannot  be  es- 
tablished by  the  guess  of  a  witness.  This 
evidence  falls  far  short  of  proving  conclu- 
sively the  falsity  of  said  answer. 

[2]  To  prove  the  falsity  of  assured's  an- 
swer to  the  question,  "Have  you  had  any 
severe  illness  or  injury  not  menticmed 
above?"  counsel  refer  to  the  testimony  of 
the  witness  Beranek  to  the  eftect  that  in 
the  fail  of  1916  Aztell  was  sick  and  told 
witness  that  he  bad  dropsy;  also  the  tes- 
timony of  Drs.  Brewster,  Green,  and  Week. 
Dr.  Brewster  testified  that  he  had  treat- 
ed assured  for  heart  trouble  in  Septem- 
ber, 1914;  Dr.  Green  that  he  had  treated 
him  about  the  same  time  for  bronchial  pneu- 
monia; and  Dr.  Week  that  he  had  treated 
him  in  the  spring  of  1915  for  pneumonia. 
There  is  no  evidence  to  show  whether  the 
sickness  testified  to  by  the  witness  Beranek 
was  of  long  or  short  duration.  It  evidently 
was  not  very  serious,  as  it  is  not  shown  that 
a  doctor  was  called,  and  none  of  the  physi- 
cians testified  that  Axtell  had  dropsy  or  that 
be  was  ever  treated  therefor.  Not  one  of 
said  lAysiclans  testified  that  be  inf<nmed 
assured  what  he  was  treating  him  for,  and 
the  only  competent  evidence  to  show  that 
assured  knew  he  had,  or  had  been  treated 
for,  any  of  the  diseases  mentioned  by  the 
doctors  is  wholly  circumstantial.  Assured 
did  not  die  of  dropsy  or  pneumonia,  but  of 
mitral  and  bicuspid  insufilclency  and  tuber- 
culosis. None  of  the  doctors  claim  to  have 
treated  assured  for  tuberculosis  before  the 
date  of  his  application,  and  only  one,  Dr. 
Brewster,  for  heart  trouble,  and  bis  treat- 
ment was  in  September,  1914.  This  doctor 
does  not  state  whether  the  trouble  was  se- 
vere or  not,  whether  it  was  of  short  or  pro- 
longed duration,  whether  assured  was  con- 
fined to  his  l)ed  or  not,  and  whether  the  doc- 
tor saw  or  treated  him  on  more  than  one  day. 
If  assured  did  have  heart  trouble  In  Septem- 
ber, 1914,  it  would  seem  that  it  was  not  seri- 
ous, as  Dr.  Newbecker's  examination,  made 
in  June,  1916,  shows  the  heart  to  have  then 
been  in  good  condition,  and  the  doctor  said 
that,  if  assured  had  heart  trouble  at  that 
time,  it  was  latent,  as  she  was  unable  to  de- 
tect it.  If  a  trained  physician  was  unable 
to  discover  any  heart  trouble,  how  can  it  be 
said  that  assured's  heart  was  diseased,  and 
that  he  knew  It? 

The  question  of  whether  assured  had  had 
any  severe  illness  is  one  of  fact  for  the  Jury. 
"A  Jury  is  not  warranted  in  arbitrarily  or 
capriciously  rejecting  the  testimony  of  a 
witness,  but  neither  are  they  required  to  ac- 
cept and  give  effect  to  testimony  which  tbey 
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find  to  be  unreliable,  although  it  may  be  un- 
contradicted." State  V.  Woods,  102  Kan. 
499,  170  Pac.  986,  L.  R.  A.  1918C,  889.  The 
credibility  of  the  witnesses  and  the  weight 
to  be  given  to  their  testimony  was  for  the 
Jury  to  determine,  and  we  are  not  prepared 
to  say  that  its  finding  on  this  question  of 
fact  is  80  clearly  wrong  as  to  require  a  re- 
versal of  the  Judgment. 

We  have  read  all  the  evidence  received, 
that  offered  and  excluded,  the  objections 
thereto,  and  find  no  prejudicial  error  In  the 
rulings  of  the  court  thereon. 

[3]  Defendant  requested  the  court  to  sub- 
mit four  special  interrogatories  to  the  Jury, 
which  request  was  refused,  and  this  refusal 
is  alleged  to  be  error.  The  submission  of 
special  interrogatories,  when  requested,  is 
within  the  discretion  of  the  court  (Huxoll  v. 
Union  P.  R.  Co.,  99  Neb.  170,  165  N.  W.  900). 
and  the  refusal  to  submit 'the  interrogatories 
requested  by  defendant  herein  was  not  an 
abuse  of  such  discretion. 

[4]  Defendant's  contention  that  the  court 
erred  in  refusing  to  give  its  requested  in- 
struction No.  6,  and  in  giving  instructions 
Nos.  8  and  4  by  the  court,  may  be  properly 
considered  together.  The  substance  of  said 
requested  Instruction  is  embodied  in  instruc- 
tion No.  3,  given  by  the  court.  It  contains  a 
clause  which  appears  to  be,  in  substance,  the 
same  as  the  clauses  in  said  Instructions  Nos. 
3  and  4,  given  by  the  court,  complained  of; 
and  the  defendant  will  not  be  permitted  to 
take  advantage  of  an  alleged  error  in  giv- 
ing instructions  because  of  a  proposition 
therein  which  Is  substantially  like  the  one 
in  the  instruction  requested  by  it. 

[6]  Counsel's  assignment  and  presentation 
In  this  brief  of  the  alleged  errors  of  the 
court  in  refusing  to  give  instructions  Nos.  6, 
7,  8,  and  9,  requested  by  defendant,  are  so 
vague  and  Indefinite  that  they  do  not  merit 
consideration.  However,  an  examination  of 
said  Instructions  shows  that  some  of  them 
are  based  on  the  theory  that  the  answers  to 
the  questions  in  the  application  complained 
of  are  warranties;  that  some  assume  facts, 
and  thus  Invade  the  province  of  the  Jury; 
and  that  all  of  the  correct  legal  propositions 
stated  therein  applicable  in  this  case  are 
embodied  in  and  covered  by  the  instructions 
given  by  the  court 

[6,  7]  Counsel  do  not  contend  that  Instruc- 
tion No.  5,  given  by  the  court,  Is  not  a  cor- 
rect statement  of  the  law,  but  insist  that  It 
1b  not  supported  by  the  evidence.  This  in- 
struction is  evidently  based  upon'  plaintiff's 
theory  that  defendant  failed  to  prove  that 
the  answers  written  in  the  application  by  Dr. 
Newbecker  were  made  by  deceased,  or  that 
be  signed  part  II  of  said  application.  The 
reply  contained  a  general  denial.  The  bur- 
den of  proving  every  material  allegation  in 
the  amended  answer  rested  upon  defendant. 


Among  these  are  the  allegations  that  as- 
sured made  a  written  application  in  which 
were  his  answers  to  questions  alleged  to  be 
false;  and  counsel  for  plaintiff  contend  that 
Dr.  Newbecker's  testimony  proves  that  the 
answers  in  the  application  are  the  answers 
of  the  doctor,  and  not  those  of  assured. 
However,  the  giving  of  an  instruction  which 
Is  not  applicable  to  the  issues  or  evidence 
will  not  work  a  reversal  of  a  Judgment  un- 
less the  rights  of  the  complaining  party  were 
prejudiced  thereby.  BurUngton  &  M.  R.  R. 
Co.  V.  Gorsuch,  47  Neb.  767,  66  N.  W.  831; 
Mcaellan  v.  Heln,  56  Neb.  600,  77  N.  W.  120. 
We  perceive  no  prejudice  resulting  to  de- 
fendant from  the  giving  of  said  instructions 
which  requires  a  reversal  of  the  Judgment 
herein. 

We  do  not  think  that  counsel's  criticism  of 
Instructions  No&  6,  7,  8,  and  9,  given  by  the 
court,  are  Justified,  or  that  the  giving  of 
same  constitutes  prejudicial  error.  It  de- 
volved upon  defendant  to  prove  that  the  an- 
swers complained  of  were  made  by  assured, 
and  that  he  bad  theretofore  had  a  "severe 
Illness"  within  the  correct  meaning  of  that 
term ;  and  it  was  not  error  for  the  court  to 
define  "severe  illness,"  nor  to  put  the  burden 
of  proof  upon  defendant,  as  was  done  In  in- 
structions Nos.  6  and  7. 

Instruction  No.  8  appears  to  correctly  state 
the  law;  and  counsel's  criticism  of  instruc- 
tion No.  9,  which  they  say  "in  general  terms 
states  the  law,"  Is  hypercritical. 

We  find  that  the  amount  allowed  the  plain- 
tiffs by,  the  trial  court  as  attorneys'  fees  is 
excessive  and  should  be  reduced  to  |350.  It 
is  therefore  ordered  that  said  amount  for  at- 
torneys' fees  be,  and  the  same  is,  hereby  re- 
duced to  $350  and  the  Judgment  of  the  trial 
court,  as  thus  modified,  Is  affirmed;  and  an 
attorney  fee  of  $150  allowed  plaintiffs'  at- 
torneys in  this  court. 

Affirmed  as  modified. 

NOTE. 

(U.S.Siip.l916)  Where  policy  provided  that 
statements  by  msured  should  in  the  absence 
of  fraud  be  deemed  representations  and  not 
warranties,  false  representations  theld  not  to 
avoid  policy  unless  fraudulent,  with  actual  or 
imputed  knowledge  of  tlieir  falsity,  and  ma- 
terial to  the  risk.— (Fla.  1914)  Mutual  Life  Ins. 
Co.  of  New  York  v.  Hilton-Green,  211  Fed.  31, 
127  C.  C.  A.  467,  Judgment  reversed  36  Sup. 
Ct.  676,  241  U.  S.  613,  60  L.  Ed.  1202. 

(U.S.C.C.A.OrJ.913)  Answers  to  questions 
concerning  previous  diseases  of  an  applicant  for 
insurance  iteld  representations,  and  not  war- 
ranties, and  nothing  more  being  required  of  him 
than  tliat  he  jmswer  in  good  faith.— New  York 
Life  Ins.  Co.  v.  Moats,  207  Fed.  481,  125  C.  C. 
A.  143. 

(Ala.1916)  Where  insured,  before  receiving  a 
policy  was  required  to  execute  a  certificate  of 
continued  good  health,  such  certificate  was  a 
representation  and  not  a  warranty. — Massachu- 
setts Mut  Life  Ins.  Co.  v.  Crenshaw,  70  South. 
768.  195  Ala.  268. 

(Ala.AppJl914)  A  warrant  is  a  statement, 
the  truth  of  which  is  made  a  condition  to  the 
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validity  of  the  policy,  while  a  representation  is 
a  statement  made  as  an  inducement  to  the 
proposed  contract  and  collateral  to  it.— Metro- 
politan Life  Ins.  Co.  t.  Goodman,  66  South.  449, 
10  Ala.  App.  446. 

A  provision  in  a  life  policy  that  it  should  be 
void  if  insured,  before  its  date,  had  been  at- 
tended by  a  physician  for  any  serious  disease, 
is  a  warranty  rather  than  a  condition,  and  bo 
falls  within  Cooe  i907,  §  4572.— Id. 

(Ark.1912)  Whether  statements  by  insured 
are  warranties  or  representations  depends  on 
the  language  in  which  they  are  expressed,  their 
apparent  purpose,  and  the  relation  they  bear 
to  other  parts  of  the  policy  or  application.— 
Metropolitan  Life  Ins.  Co.  v.  Johnson,  150  S. 
W.  303,  105  Ark.  101. 

A  warranty  as  distinguished  from  a  repre- 
sentation must  either  appear  in  the  policy  it- 
self, or  be  so  referred  to  as  to  indicate  that  it 
was  intended  to  form  a  part  of  the  contract. — 
Id. 

Statements  contained  in  an  application  for 
life  insurance  concerning  the  health  of  insured 
and  of  her  family  held  representations  only,  and 
not  warranties,  and  therefore  any  error  therein 
would  not  avoid  the  policy,  unless'it  was  know- 
ingly false.— Id. 

A  warranty  in  an  insurance  policy  differs 
from  a  representation,  in  that  a  warranty  cre- 
ates an  absolute  liability,  whether  made  in  good 
faith  or  not. — Id. 

(Ark.1914)  A  statement,  in  an  application  for 
accident  insurance,  that  the  applicant's  habits 
of  life  were  correct  and  temperate  is  not  a 
warranty. — Maloney  v.  Maryland  Casualty  Co., 
16T  S.  W.  845,  113  Ark.  174. 

(Del.l9l6)  "Warranty"  held  an  agreement 
constituting  part  of  contract  of  insurance,  as 
distingaished  from  "representation,"  which  is 
a  statement  incident  or  collateral  thereto.— 
Baltimore  Life  Ins.  Co.  v.  Floyd,  94  AU.  515, 
5  Boyce,  431,  affirming  judgment  (Super.  1914) 
91  Atl.  653,  5  Boyce   201. 

Statement  in  application  for  policy,  of  life 
insurance  that  the  beneficiary  was  the  appli- 
cant's uncle  held  not .  intended  as  a  warranty 
the  falsity  of  which  woi^d  relieve  from  liabil- 
ity on  the  policy.— Id. 

tinder  policy  of  life  insurance  making  state- 
ments in  application  pert  of  the  policy,  held, 
that  it  wks  not  intended  that  insured's  false 
si;atement  as  to  the  relationship  of  the  bene- 
ficiary, immaterial  to  the  risk,  should  be  a  war- 
ranty which  would  avoid  the  policy. — ^Id. 

(Del.Super.1914)  A  false  statement  by  an 
insured  in  his  application  for  a  life  policy  to 
the  effect  that  he  was  then  carrying  insurance 
in  no  otlier  company,  was  a  warranty,  and  vi- 
tiated the  policy. — Floyd  v.  Metropolitan  Life 
Ins.  Co.,  90  Atl.  404,  6  Boyce,  61. 
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(Supreme  Court  of  Nebraska.    Oct.  14,  1921.) 

(Bvltalmt  by  th«  Court.) 

I.  Carriers  «=>283  (5)— Building  ownar  liable 
for  InjMry  of  person  without  fault  by  eleva- 
tor operated  by  unskilled  and  Inexperiencad 
person.' 
When  the  owner  of  a  building  employs  an 
unskilled  and  inexperienced  person  to  operate 
a  passenger  elevator  therein  and  personal  in- 


juries are  Inflicted  upon  another  without  Us 
fault  by  reason  of  the  operator's  inexperience 
and  lack  of  skill,  the  owner  will  be  held  lia- 
ble in  damages  for  snch  injury. 

2.  Appeal  and  error  «=>I002— Verdlot  oa  eon- 
fliotlng  evidence  supported  by  svldonoo  Mt 
reversed. 

Where  the  testimony  conflicts  with  respect 
to  material  matter,  the  verdict  will  not  be  dis- 
turbed, when  there  is  sufficient  evidence  to 
support  it,  unless  the  verdict  is  dearly  wrong. 

3.  Damages  <s=»96  —  For  personal  lajnrles 
largely  discretionary  with  Jury. 

There  ia  no  fixed  or  exact  rule  known  or 
recognized  in  our  system  of  jurisprudence  in 
which  the  same  measure  of  damages  for  per- 
sonal injury  may  be  applied  to  all  cases  alike. 
Much  must  be  left  to  the  good  sense  and  rea- 
son of  the  jury. 

4.  Damages  es»30— Permanency  of  Injury  and 
decreased  value  of  money  properly  consider- 
ed by  Jury. 

In  an  action  to  recover  for  personal  inju- 
ries, the  physical  pain,  the  ment^  anguish  and 
the  humiliation  that  is  suffered  by  plaintiff,  and 
the  permanency  of  the  injury  and  the  decreased 
purchasing  power  of  money,  are  all  proper  ele- 
ments of  damage  to  be  considered  l>y  the  jory 
in  deliberating  upon  their  verdict. 

5.  Carriers  «=92S0(4)'-Owner  of  passenger 
elevator  must  use  same  care  as  oommon  car- 
riers. 

The  owner  of  a  passenger  elevator  that  is 
installed  in  his  building  for  the  use  of  tenants 
and  the  public  is  bound  to  use  the  same  degree 
of  care  with  respect  to  those  using  the  elevator 
that  is  imposed  upon  common  carriers. 

(Additional  ByUdbut  bv  Bditorial  Staff.) 

6.  Appeal  and  error  €=»  1004(3)  —  Excessive 
award  held  cured  by  rwmlttltur. 

In  an  action  for  personal  injuries  received 
in  an  elevator  accident,  where  the  jury  made 
an  excessive  award  for  medical  and  hospital  ex- 
penses, such  error  is  cured  by  a  remittitnr  of 
the  excess. 

7.  Master  and  servant  «=3389— Employer  sub- 
rogated to  amount  of  compensation  paid. 

An  employer  who  has  paid  compensation 
under  the  Workmen's  Compensation  Law  to  an 
employee  recovering  judgment  against  a  neg- 
ligent third  person  is  entitled  to  be  subrogated 
to  the  employee's  right  in  the  judgment  to  the 
amount  of  compensation  paid. 

8.  Damages  «=»  132(7)  —  $52,000  for  broken 
bones,  distorted  foot,  shortened  leg,  and  oth- 
er injuries  held  excessive. 

Where  plaintiff  was  severely  and  perma- 
nently injured  in  an  elevator  accident,  having 
some  bones  broken  and  his  foot  distorted  and 
his  leg  shortened,  and  other  injuries,  held  that 
a  verdict  for  $50,931  was  excessive,  and  should 
be  reduced  by  a  remittitur  in  the  sum  of  $10,- 
000. 

Appeal  from  District  Court,  Douglas  Conn- 
ty;  Estelle,  Judge. 


«=»For  other  msw  ue  same  topic  and  KBT-NUHBBR  In  all  Kty-Numbered  Dlgestt  and  Indexes 


Digitized  by 


Google 


Neb.) 


DAH/BT  ▼,  SOVBREIQN  CAMP,  W.  O.  W. 

(184  N.W.) 


921 


Action  by  Wtniam  B.  Dalley  and  anotber 
against  the  Sovereign  Oamp  of  the  Woodmen 
«f  the  World.  Judgment  for  plalntiSs,  and 
defendant  appeals.  Affirmed  on  condition 
of  filing  remittitur. 

Gaines,  Ziegler,  Van  Orsdd  ft  Gaines, 
De  E.  Bradshaw,  and  Brome  &  Eamsey,  all 
of  Omaha,  for  appellant. 

Kennedy,  Holland,  De  Lacy  &  McLaughlin, 
of  Omaha,  for  appellees. 

Heard  before  LETTON,  Acting  O.  3., 
DEAN,  ALDRICH,  and  DAX,  JJ.,  and  GOOD, 
District  Judge. 

DEAN,  J.  William  R.  Dalley  sued  to  re- 
cover damages  for  .personal  injuries  sustain- 
ed by  reason  of  defendant's  alleged  negligent 
operation  of  a  passenger  elevator  in  Its  17- 
story  office  building  situated  at  Famam  and 
Fifteenth  streets  in  Omaha,  Icaown  as  the 
Woodmen  building.  He  recovered  a  verdict 
for  $52,000.  On  defendant's  motion  a  re- 
mittitur of  $1,069  was  filed,  that  snm  repre- 
senting certain  alleged  medical  .and  hospital 
expenses  which  plaintiff  was  unable  clearly 
to  establish.  Judgment  was  thereupon  ren- 
dered in  plaintiff's  favor  for  $50,931,  and  de- 
fendant appealed. 

On  the  part  of  plaintiff  the  evidence  tends 
to  show  that  July  19,  1919,  while  he  was  in 
the  prosecution  of  his  business  as  a  salesman 
-and  solicitor  for  an  Omaha  stationery  com- 
pany, he  went  to  the  Woodmen  building  at 
10:30  in  the  forenoon  to  call  upon  his  em- 
ployer's customers,  and  while  he  was  step- 
ping into  one  of  six  passenger  elevators  op- 
erated by  defendant,  and  before  gaining  an 
-entrance,  the  conductor  started  the  car  at  a 
high  rate  of  speed,  thereby  causing  him  to 
lose  his  balance  and  fall.  In  an  effort  to 
save  himself  from  injury  he  grasped  the  as- 
cending floor  of  the  elevator  and  was  car- 
ried rapidly  upward,  coming  in  violent  con- 
tact with  the  upper  part  of  the  iron  shaft  In- 
dosure.  From  that  point  he  was  swept  from 
the  car  and  fell  into  the  elevator  shaft,  a 
d^th  of  20  or  25  feet,  striking  Iron  beams 
and  the  cement  floor  at  the  bottom  of  the  pit 
and  thereby  sustaining  the  injuries  of  which 
be  complains. 

On  this  feature  of  the  case  plaintiff's  testi- 
mony In  substance  is  that  when  he  approach- 
ed the  car  he  paused  a  moment  to  allow  a 
lady  to  enter,  and  that  he  immediately  fol- 
lowed.   He  testified: 

"I  proceeded  to  enter  it;  got  my  rlglit  foot 
in,  and  was  in  the  act  of  twinging  tlie  left  foot 
in,  when  the  elevator  started  up  with  a  sudden 
jolt,  and  threw  me  down,  just  simply  threw 
me  right  down,  then  slipped  out  of  the  eleva- 
tor, the  elevator  doors  stUl  being  open;  feet 
slipped  out,  the  elevator  moved  upward,  and 
both  of  my  feet  slipped  off,  curled  in  under  the 
elevator,  and  dropped  into  the  pit." 

Plaintiff  further  testified  that  the  door  of 
the  car  was  open  when  be  started  to  enter 


and  the  elevator  was  standing  still.  He 
said  there  was  no  car  starter  in  the  corridor 
that  day  when  the  accident  happened,  though 
he  had  seen  one  there  when  In  the  building 
on  former  occasions. 

[1]  There  is  evidence  tending  to  prove  that 
defendant  employed  an  unskUled,  inefficient 
and  inexperienced  young  lady,  a  novice,  to 
operate  the  elevator  car,  and  that  the  acci- 
dent was  caused  by  her  negligence  in  starting 
the  car  before  she  closed  the  door  and  while 
plaintiff  was  in  the  act  of  stepping  inside, 
and  that  she  failed  to  stop  the  car  Immedi- 
ately npon  plaintiff's  failure  to  gain  an  en- 
trance. On  tbis  point  she  was  called  by 
plaintiff  as  a  witness  and  testified  that  the 
day  of  the  accident  was  the  first  time  she 
operated  the  car  alone;  that  the  operators 
were  supposed  to  close  the  doors  of  the  cars 
before  starting;  that  she  started  the  car  on 
the  trip  in  question  at  a  high  rate  of  speed 
without  closing  the  door;  that  she  estimated 
the  door  was  three  feet  ajar  when  Dalley 
tried  to  enter;  that  almost  immediately  she 
saw  him  sliding  off  the  car ;  that  the  car  was 
hard  to  operate  and  older  operators  had 
warned  her  to  be  careful  with  It 

With  respect  to  plaintiff's  injuries  the  phy- 
sician who  first  attended  him  immediately 
after  the  accident  testified: 

"I  found  distortion  of  the  left  foot,  dne  to  a 
fracture  at  the  Junction  of  the  lower  and  middle 
third  of  the  left  tibia  and  fibula;  an  incised 
wound  about  one  and  a  half  inches  in  length. 
Q.  Oo  ahead.  A.  And  one  inch  in  breadth  at 
the  middle  third  of  the  inner  aspect  of  the  right 
tibia;  an  abrasion  of  the  skin  over  the  lower 
and  inner  portion  of  the  right  patella;  •  •  • 
a  slight  amount  of  rigidity  over  lower  left 
abdomen;  and  an  incised  wound  Just  below  the 
posterior  and  anterior  superior  spine;  no  frac- 
ture of  this  spine,  in  my  opinion;  skin  abra- 
sion on  the  right  Jaw;  skin  abrasion  on  the 
right  nipple;  akin  abrasion  on  both  hands  and 
the  left  forearm  Just  below  the  elbow  on  the 
anterior  aspect;  abrasion  of  the  skin  of  the 
back,  extending  from  the  middle  of  right  scap- 
ula down  the  entire  length  of  the  back  to  the 
gluteal  muscles;  scalp  wound  about  the  size  of 
half  a  dollar,  Just  below  the  occiput  Q.  Just 
state  to  the  jury  what  the  appearance  of  the 
left  leg  was  at  the  time  yon  examined  Mr. 
Dailey?  A.  The  left  leg  was  distorted,  turn- 
ed outward,  due  to  a  fracture  of  both  bones  at 
about  the  Junction  of  the  lower  and  middle  third 
of  those  bones.  Q.  That  is,  the  left  foot  was 
turned  outward  beginning  at  a  point  about 
two-thirds  of  the  distance  below  the  knee?  A. 
Tea,  sir.  Q.  What  did  that  disclose  in  the  way 
of  bone  injury? .  A.  Fracture.  Q.  What  sort 
of  a  fracture  did  you  discover  this  to  be?  A. 
Comminuted  fracture.  •  •  *  Q.  What  did 
the  rigidity  of  the  left  side  of  the  abdomen  in- 
dicate to  you,  if  anything?  A.  Indicated  se- 
vere trauma,  in  my  opinion;  at  that  time  it 
was  significant  of  hemorrhage.  Q.  Internal 
hemorrhage?  A.  Yes,  sir.  Q.  Did  the  patient 
Mr.  Dailey,  seem  to  be  suffering  from  shock  at 
that  tint*}    ▲.  Xes,  ■ir." 
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Thb  doctor  fnrttaer  testified  that  there  was 
fractare  of  the  fifth  lumbar  vertebra  and — 

"a  separatioii  of  the  symphsis  pubes,  which  are 
the  two  bonea  that  come  down  in  front,  making 
this  arch  in  the  lower  part  of  the  abdomen 
here;  that  is  the  separation.  Q.  That  is  the 
pelvic  arch?  A.  Yes,  air;  pelvic  arch.  Q.  De- 
scribe what  further  yon  found.  A.  I  found  an 
obliteration,  or  practical  obliteration,  of  the 
obturator  foramen;  which  is  a  ring  over  all  the 
arches  of  these  bones;  the  separation  in  the 
left  side  of  this  arch  causes  a  pushing  up  of 
this  bone,  obliterating  that  foramen.  Q.  This 
part  of  the  pelvis?  A.  Yes,  sir.  *  •  •  Q. 
Did  you  finally  operate  on  Mr.  Dailey?  A.  Yes, 
sir.  Q.  When  did  the  operation  take  place? 
A.  September  1,  1919.  •  *  *  Q.  What  was 
the  nature  of  that  operation?  A.  Bone  graft  of 
the  tibia.  Q.  That  is  the  bone  of  the  lower  leg? 
A.  Yes,  sir.  Q.  What  was  the  purpose  of  that 
operation?  Why  was  that  operation  neces- 
sary? A.  To  secure  union  of  the  fracture. 
•  •  *  From  the  fracture  this  bone  was  brok- 
en in  several  pieces  and  the  two  shafts  of  the 
bone  overriding,  causing  a  shortening;  those 
pieces  were  removed,  and  a  piece  of  bone  tak- 
en from  the  upper  portion  of  the  shaft  of  the 
bone.  •  •  •  The  leg  was  iodized,  that  is, 
sterilized  with  iodin,  and  removed  immediately 
with  alcohol;  an  indsion  is  made  over  the  in- 
terior aspect  of  the  tibia  here  through  the  skin 
and  fascia,  that  is  the  covering  nnderneath  the 
skin;  the  bone  is  made  bare,  and  with  a  twin 
saw  that  is  run  by  electricity  a  piece  of  the 
bone  is  taken  out  from  above  this  fracture  cov- 
ering a  distance  of  about  four  and  a  half  or 
five  inches,  and  the  saws  continue  to  cross  this 
fracture." 

The  witness  testified  that  plaintUTs  leg 
was  placed  in  a  plaster  cast  and  he  remained 
in  the  hospital  three  and  a  half  months ;  that 
his  leg  was  shortened  not  quite  an  inch,  and 
that  It  was  permanent 

"The  junction  of  the  symphysis,  in  order  to 
regain  the  normal,  will  necessitate  another  op- 
eration. As  to  the  amount  of  permanency  of 
disability  there  will  be,  that  will  have  to  be  de- 
termined a  little  later.  As  to  how  much  bone 
absorption  will  take  place  there  in  a  man  of  _Mr. 
Dailey's  age,  as  to  the  amount  of  immobility 
around  the  ankle  joint  and  the  knee  joint,  will 
have  to  be  worked  out,  but,  in  my  opinion, 
around  the  knee  joint  and  the  ankle  joint  will 
be  30  per  cent  totally  impaired." 

The  doctor  further  testified  that  another 
operation  upon  the  bones  surrounding  the 
ankle  would  In  time  become  necessary. 

Two  surgeons  were  called  in  consultation. 
They  testified  that  they  assisted  in  the  exam- 
ination of  plaintiff,  using  an  X-ray  as  an  aid. 
With  respect  to  the  injuries,  their  evidence 
substantially  corroborates  that  of  the  physi- 
cian whose  evidence  1b  detailed  herein.  One 
physician  testified  that  plaintiff  was  ill  about 
a  month  from  an  attack  of  pneumonia  that 
he  contracted  because  of  low  physical  resist- 
ance that  resulted  from  his  injuries.  Tlils 
doctor  said  that  he  suffered  great  pain  while 
under  his  care;  that  he  lost  weight  and  be- 
came emaciated;   that  he  was  delirious  at 


intervals  and  could  not  speak  above  a  whis- 
per. The  hospital  nurse  who  bad  him  in 
charge  from  July  19  untU  September  30  testi- 
fied that  when  plaintiff  was  brought  into  the 
hospital  be  had  symptoms  of  shock,  and  syn- 
cope and  had  bruises  all  over  his  body ;  that 
his  back  was  "black  and  blue  all  over;"  that 
his  hands  were  cut  up ;  that  he  was  unable  to 
move  himself  at  all  without  great  pain;  that 
he  could  not  sleep  at  night  and  was  delirious 
at  times  and  very  weak;  that  when  it  was 
necessary  to  move  him  she  did  it  with  assis- 
tance ;  that  be  was  placed  on  "a  fracture  bed" 
with  his  left  leg  placed  between  sandbags 
keeping  it  in  one  position  so  that  it  could 
not  be  moved;  that  he  suffered  pain  in  the 
pelvic  region;  that  the  pelvic  bone  on  the 
right  side  was  very  much  braised;  that  they 
administered  opiates  to  quiet  him  and  to 
make  him  sleep;  that  they  injected  about 
three  quarts  of  salt  solution  into  his  chest 
to  sustain  him  and  for  a  number  of  days 
they  could  not  get  his  pulse;  that  In  a  case 
of  this  character  in  which  there  is  weakness, 
the  salt  solution  "is  about  the  last  resort 
that  we  have."  She  farther  testified  that 
plaintiff  "was  bruised  from  the  top  of  hla 
bead  and  below  the  pelvic  region";  and  that 
he  had  "a  bruise  on  the  right  leg";  that  he 
was  imable  to  talk  above  a  whiq^er  and  be- 
came very  much  emaciated ;  that  part  of  the 
bone  was  taken  from  his  left  leg  and  grafted 
into  the  place  where  the  break  occurred ;  that 
owing  to  weakness  they  had  to  have  a  "cra- 
dle" over  the  bed  to  keep  the  pressure  of  the 
bed  clothes  from  his  body. 

PlaintifTs  wife  testified  that  they  had  been 
married  IS  years,  and  that  he  was  in  the  em- 
ploy of  one  firm  during  all  of  that  time;  that 
he  had  not  known  a  day's  illness  during  their 
married  life;  that  she  was  summoned  to  his 
side  about  an  hour  and  a  half  after  the  in- 
jury; that  he  recognized  her,  but  could  not 
speak ;  that  he  was  not  removed  from  the  hos- 
pital for  about  two  and  one-half  months; 
that  when  he  arrived  at  his  home  he  was 
placed  in  bed,  where  he  lay  propped  up  with 
pillows  more  than  a  week;  that  he  was  on- 
able  to  move  himself ;  that  his  suffering  was 
severe  in  the  totuA  and  pelvic  region;  that 
subsequently  she  obtained  assistance  of  a 
neighbor  and  they  moved  him  from  the  bed 
to  a  diair,  where  be  could  sit  at  a  table  for 
about  a  half  hour,  when  he  would  become 
faint  and  dizzy  and  was  compelled  to  return 
to  his  bed;  that  it  was  more  than  a  month 
after  he  returned  home  before  he  could  sit 
up  all  day ;  that  his  condition  was  such  that 
he  was  unable  to  be  clothed  until  January 
1,  and  about  that  time  the  cast  was  taken 
off,  and  in  the  meantime  he  was  taken  to  the 
hospital  to  have  X-ray  pictures  taken;  that 
when  the  cast  was  removed  his  leg  was  swoll- 
en from  the  top  of  the  cast  to  his  body;  that 
when  the  cast  was  taken  off  she  procured 
crutches  for  him  and  a  splint  was  put  on  his 
leg  for  protection;  that  U  his  injured  foot 
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touched  the  floor  be  almost  fainted  and  he ;  length  of  time ;  that  It  was  only  shortly  be- 
was  compelled  to  return  to  his  bed ;  that  at  ]  fore  the  trial  that  he  was  able  to  lie  down 
night  he  was  unable  to  change  his  position  |  even  on  one  side,  and  that  in  no  position, 
in  bed  and  she  had  to  turn  him  over  every  { either  night  or  day,  could  he  remain  more 
half  hour,  and  that  at  the  time  of  the  trial ,  than  a  half  or  three-anarters  of  an  hour 
she  testifled  that  she  had  to  change  bis  posi-  j  without  experiencing  Intense  pain;  that  he 
tion  two  or  three  times  in  the  night;  and  i  could  not  move  his  injured  foot  without  help, 
that  up  to  the  time  of  the  trial  he  had  never  ^  and  at  the  time  of  the  trial  was  able  to  move 
been  able  to  turn  on  the  fractured  side  and  I  about  only  by  the  aid  of  crutches,  and  even 
that  she  had  never  seen  him  put  any  weight  at  that  time  could  not  press  Ms  left  foot  to 


on  that  Bide ;  that  when  he  tried  to  do  so  or 
to  put  his  left  foot  to  the  floor  he  l)ecame 
faint  and  it  became  necessary  to  put  him 
back  In  his  bed ;  that  he  complained  greatly 
of  soreness  and  suffered  great  pain. 

[2]  Defendant  denies  that  it  was  negligent 
It  introduced  testimony  tending  to  prove  that 
plaintiff  negligently  attempted  to  enter  the 
elevator  after  it  began  to  ascend,  and  that 
to  gain  an  entrance  be  seized  the  doors, 
which  prevented  them  from  closing,  and 
tried  to  Jump  in  while  the  car  was  in  motion ; 
that  he  missed  bis  footing  and  in  falling 
seized  the  floor  of  the  car  with  his  hands 
and  from  thence  he  dropped  Into  the  bottom 
of  the  elevator  shaft;  that  the  speed  of  de- 
fendant's elevators  in  question  is  controlled 
by  a  device  located  in  tlie  building,  and  that 
the  operator  has  only  Indirect  control  of  the 
speed  signaling  to  the  man  in  charge  of  the 
controlling  device,  and  that  the  doors  of  the 
elevator  dose  automatically  when  the  car  be- 
gins to  rise.  There  is  also  testimony  going 
to  show  that  the  operator  of  the  elevator 
made  certain  material  statements  in  a  dep- 
osition soon  after  the  accident  that  were 
less  favorable  to  plaintiff  than  those  she 
made  at  the  trial  and  that  were  in  part  con- 
tradictory of  those  statements.  She  franldy 
stated  that  her  recollection  of  the  facts  was 
better  at  the  trial  than  it  was  soon  after 
the  accident.  Her  testimony  though,  as  one 
of  plaintiff's  witnesses,  was  a  matter  of  credi- 
bility for  the  jurors.  It  may  be  said  that, 
with  resi>ect  to  the  scene  of  the  accident 
and  the  occurrences  immediately  attending 
that  catastrophe,  the  evidence  of  the  witness- 
es who  were  called  by  the  respective  parties 
Is  In  direct  conflict.  But  that  too  was  a  ques- 
tion of  credibility  and  the  jury  evidently  ac- 
cepted the  version  of  plaintiff  and  rejected 
that  of  defendant,  so  that,  under  the  rule, 
where  there  is  sufflcient  evidence  to  support 
the  verdict  it  will  not  be  disturbed  by  us  un- 
less it  is  clearly  wrong. 

Plaintiff  testifled  generally  that  the  pain 
be  suffered  was  Intense  and  almost  continu- 
ous; that  his  nights  were  sleepless  and  full 
of  anguish;  that  his  physical  condition  be- 
came so  impaired  and  his  vitality  was  so 
low  that  his  life  was  despaired  of;  that.  In 
the  expectancy  of  impending  death,  a  minis- 
ter of  the  gospel  was  called  to  his  bedside 
to  administer  the  last  rites  while  he  was  yet 


the  floor. 

[3]  The  defendant  contends  that,  even  if 
It  was  guilty  of  negligence,  the  verdict  Is 
greatly  excessive.  It  points  out  that  plain- 
tiff, who  was  45  years  of  age  when  the  ac- 
cident occurred,  had  an  expectancy  of  about 
24%  years,  and  that  at  the  time  he  was 
earning  $23  a  week.  Plaintiff,  however,  tes- 
tifled that  he  had  "a  commission  arrange- 
ment on  outside  business."  From  the  facts 
so  pleaded  by  defendant  It  argues  that  In 
no  event  should  the  Judgment  be  In  excess 
of  $13,000  or  $14,000.  Bower  v.  Chicago  & 
N.  W.  R.  Co.,  96  Neb.  419,  148  N.  W4  145,  is 
a  like  case  wherein  we  refused  to  fix  "with 
exact  nicety  Just  how  much  compensation 
should  be  paid."  We  adhere  to  tbe  rule 
there  announced. 

There  Is  no  flxed  or  exact  rule  known  or 
recognized  in  our  system  of  jurisprudence 
in  which  the  same  measure  of  damages  for 
personal  injury  may  be  applied  to  all  cases 
alike.  As  has  often  been  said,  much  Is  left 
to  the  good  sense  and  reason  of  the  man  in 
the  Jury  box.  Fishleigh  v.  Detroit  United 
Ry.,  205  Mich.  145,  171  N.  W.  549 ;  Southern 
Ry.,  Carolina  Div.,  v.  Boinett,  233  U.  S.  80, 
34  Sup.  Ct.  668,  68  L.  Ed.  860.  The  law 
gives  to  the  jury  the  right  to  determine  the 
amount  of  recovery  in  cases  of  personal  in- 
Jury.  That  Is,  of  course,  one  of  Its  func- 
tions, and,  if  the  verdict  is  not  so  dispropor- 
tionate to  the  injury  as  to  disclose  prejudice 
and  passion,  It  will  not  be  disturbed.  It 
win  be  noted,  however,  that  the  present  case 
was  tried  and  the  verdict  rendered  in  a  pe- 
riod, that  has  not  yet  passed,  when  the  pur- 
chasing iwwer  of  money  for  necessaries  gen- 
erally was  about  half  that  which  prevailed 
only  a  few  years  prior  thereto,  and  the  jury 
no  doubt  took  this  circumstance  into  con- 
sideration. But  frmn  the  record  before  us 
and  in  view  of  verdicts  that  have  been  sus- 
tained in  this  and  in  other  states,  in  cases 
involving  injuries  substantially  like  those  In 
tbe  present  case,  we  conclude  that  the  ver- 
dict Is  excessive  In  the  sum  of  $10,000. 

[4]  Union  P.  R.  Co.  v.  Connolly,  77  Neb. 
264,  109  N.  W.  368,  was  decided  by  this  court 
in  1906.  We  there  held  that  a  verdict  of 
$27,500  recovered  as  damages  for  an  Injury 
resulting  in  the  amputation  of  both   legs  about 


In  the  hospital;  that  he  has  never  been  able  {  five  inches  below  tbe  knee  was  not  excea- 
at  any  time  since  the  accident  to  rest  wltb '  slve.  True,  Connolly  was  only  31  and  his 
any  degree  of  comfort  in  one  position  for  any  I  expectancy   was   33%    years.     But   in   his 
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case,  appniling  and  horrible  even  to  con- 
template, the  pain  and  suffering  could  hard- 
ly have  been  greater  than  plaintiff's,  whose 
injuries  are  in  large  part  internal.  Besides, 
it  is  obvious  that  Connolly's  capacity  to 
'  engage  in  useful  and  profitable  employment 
■would  be  even  much  greater  than  the  plain- 
tiff can  hope  to  enjoy.  The  mental  anguish 
and  physical  pain  that  plaintiff  herein  has 
truffered  and  that  he  continued  to  suffer,  and 
the  permanency  of  the  Injury,  the  humilia- 
tion, and  the  medical  assistance  and  person- 
al attention  that  his  physical  condition  will 
require,  and  the  decreased  pnrdiasing  pow- 
er of  money,  are  all  proper  elements  of  dam- 
age for  the  jury  to  consider.  Cases  are  cit- 
ed in  the  Connolly  Case  showing  that,  even 
in  the  first  decade  of  the  present  century 
and  prior  thereto,  when  from  a  financial 
viewpoint  the  times  were  normal,  substan- 
tially like  verdicts,  In  the  light  of  the  facts 
therein  depicted,  were  held  not  to  be  exces- 
sive. 

[6]  The  evidence  seons  clearly  to  support 
the  allegation  of  plaintiff  with  respect  to  the 
negllgoice  of  defendant  In  the  elevator 
lobby,  where  three  elevators  are  installed  on 
each  side,  it  was  shown  that  defendant  or- 
dinarily employed  a  starter.  At  the  time  of 
the  accident  It  aK>ears  that  the  starter  was 
not  In  the  lobby.  The  elevator  that  inflict- 
ed the  damage  was  under  the  control  of  a 
young  lady,  as  hereinbefore  noted,  who  was 
imskilled,  and  who  began  her  work  as  con- 
ductor that  morning  without  having  had 
previous  experience.  She  testified  that  she 
signaled  for  power  at  the  highest  speed  when 
she  should  have  signaled  for  the  lowest 
She  substantially  corroborated  the  evidence 
of  plaintiff's  testimony  with  respect  to  the 
manner  In  which  the  injuries  were  inflicted. 
The  evidence  on  this  feature  of  the  case, 
taken  In  its  entirety,  discloses  negligence  on 
defendant's  part  In  Quimby  v.  Bee  Build- 
ing Co.,  87  Neb.  183,  127  N.  W.  118,  138  Am. 
St  Eep.  477,  we  held  that  the  owner  of  a 
passenger  elevator,  installed  in  his  building 
for  the  use  of  tenants  and  the  public.  Is  sub- 
ject to  the  same  degree  of  care  with  respect 
to  those  using  the  elevator  that  Is  Imposed 
upon  common  carriers.  In  Kentucky  Hotel 
Co.  V.  Camp,  07  Ky.  424,  30  S.  W.  1010,  the 
court  say: 

"The  owner  and  manager  of  an  elevator  for 
passengers  is  to  be  treated  as  a  public  carrier 
of  passeogers,  and  ia  subject  to  the  same  re- 
sponsibilities as  a  railway  passenger  carrier. 
Therefore  the  law  holds  him  to  the  utmost  dili- 
gence and  care  of  very  cautious  persons,  and 
responsible  for  the  slightest  neglect" 

In  Tonsey  v.  Boberts,  114  N.  Y.  312,  21  N. 
E.  399,  11  Am.  St  Bep.  655,  It  Is  said: 

"An  elevator  in  a  building  for  the  carriage  of 
persons  is  not  supposed  to  be  a  place  of  danger, 
(0  be  approached  with  great  caution;    on  the 


contrary,  it  may  be  assumed,  when  the  door  is 
thrown  open  by  an  attendant  to  be  a  place 
which  may  be  safely  entered  without  stopping 
to  look,  listen  or  make  a  special  examination." 

In  Blackwell  v.  O'Gorman  Co.,  22  B.  I. 
638,  49  Aa  28,  It  is  said: 

"Starting  an  elevator  while  the  door  remains 
open,  and  while  a  passenger  is  entering  the  car, 
is  negligence," 

To  substantially  the  same  effect  is  Mit- 
chell V.  Marker,  62  Fed.  139, 10  C.  C.  A.  806, 
25  L.  B.  A.  33. 

The  judgment  in  the  present  case  is  one 
of  the  largest  in  amount  that  has  ever  been 
awarded  for  personal  Injuries  in  this  juris- 
diction, and  It  may  be  added  that  the  record 
presents  the  most  serious  personal  injuries 
that  have  at  any  time  been  presented  to  this 
court  In  view  of  this  fact  a  comparison  of 
verdicts  that  have  been  heretofore  rend»ed 
in  personal  injury  cases  is  of  little  assist- 
ance. The  rule  la  well  settled  that  in  this 
class  of  cases  it  properly  comee  within  the 
province  of  the  jury  to  take  into  aooonnt 
the  purchasing  power  of  money  with  respect 
to  the  commodities  that  are  in  use  by  the 
public  generally  and  that  may  reasonably 
be  said  to  constitute  the  necessaries  of  life. 
Lincoln  Gas  &  Electric  Light  Co.  v.  City  of 
Lincoln,  250  U.  S.  266,  39  Sup.  Ot  454,  63 
L.  Ed.  968;  Seaboard  Air  Line  By.  v.  Mill- 
er, 6  Ga.  App.  402,  63  S.  B.  299;  Louisville 
&  N.  A.  Co.  T.  Williams,  183  Ala.  138,  62 
South.  679,  Ann.  Cas.  1915D,  483;  Noyes  v. 
Des  Moines  Club,  186  Iowa,  378,  170  N.  W. 
461,  3  A.  L.  E.  605;  Hays  t.  United  B.  Co., 
183  Mo.  App.  608,  167  S.  t^.  656;  Hurst  v. 
Chicago,  B.  &  Q.  B.  Co.,  280  Mo.  666,  210  S. 
W.  566,  10  A  L.  B.  174. 

[8]  Defendant  finally  argues  that  the  Ju- 
ry having  made  an  excessive  award  as  com- 
pensation for  medical  and  hospital  expenses, 
proves  that  it  was  not  guided  by  the  evi- 
dence. A  remittitur,  of  the  excess  in  the 
sum  of  11,039  was  filed  by  the  plaintiff.  In 
Krlss  V.  Union  P.  B.  Ca,  100  Neb.  801,  161 
N.  W.  414,  Ann.  Caa  1918A,  1122,  we  hdd 
that  In  such  case  where  a  remittitur  ia  filed 
the  error  la  cured.  Defendant  also  makes 
complaint  with  respect  to  the  giving  of  cer- 
tain InstructionB.  Upon  exaininatlon  we 
conclude  that  they  do  not  present  reversible 
error.  The  court  did  not  err  in  overruling 
defendant's  motion  for  a  new  trial. 

[7]  The  Megeatb  Stationery  Company, 
plaintiff's  employer,  was  made  a  party  plain- 
tiff, and  is  interested  in  the  suit  from  the 
fact  that  it  has  paid  to  plaintiff  compensa- 
tion under  the  provisions  of  the  Workmen's 
Compensation  Law  (Laws  1913,  c.  198).  The 
company  asks  that  it  may  l>e  subrogated  to 
the  rights  of  plaintiff  to  the  amount  of  sacb 
compensation  as  it  may  have  paid  him  in  ac- 
cordance with  the  proTlsiODS  of  tbe  act  in 
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qaesUon.  rrom  the  record  It  appears  that 
tbe  prayer  of  the  company  should  be  and  It 
hereby  ia  granted.  It  is  therefore  ordered 
that  the  Megeath  Stationery  Ciompany  be 
subrogated  to  iMalntlfl  Dalley's  rights  hi  the 
Judgment  In  the  amount  of  the  compensation 
that  It  has  paid  him  under  the  act.  For  the 
purpose  of  arriving  at  the  amount  of  money 
so  paid,  the  parties,  or  any  of  them,  may, 
if  so  advised,  submit  further  testimony  to 
the  district  court. 

[I]  The  Judgment  is  that,  if  plaintiff  Dall- 
ey  files  a  remittitur  In  the  sum  of  $10,000 
within  20  days,  the  Judgment  will  be  af- 
firmed for  $40,931.  Upon  his  failure  to  do 
so,  a  reversal  will  be  granted  and  a  new 
trial  ordered. 

Affirmed  on  condition. 


PRESTON   V.   STATE.    (No.    2l»5i) 
(Supreme  Oart  of  Nebraska.    Oct  14t  192L) 

(Byttdbua  If  the  Ootirt.) 

1.  Parent  and  chtlii  «s» 1 7 (6)— Evidence  held 
Insufflolent  to  support  verdlot  of  gnllty  of 
neglecting   and  abandoning  ohlld. 

Evidence  examined,  and  held  insoflelent  to 
support  the  verdict. 

2.  Parent  and  ohlld  «3»I7(2)— HBsband>8  fall- 
ire  to  furnish  wife  money  for  malntenanoe 
of  two  months  old  ohlld  bom  after  she  had 
left  the  matrimonial  domloile  without  oanse 
held  not  "wlllftti  negleot" 

The  failure  of  tbe  husband  to  furnish  his 
wife  money  for  the  maiptenance  of  a  two  months 
old  infant  bom  in  the  home  ot  her  parents,  after 
she  bad  left  the  matrimonial  domicile  without 
cause  and  contrary  to  his  wishes,  is  not  in  it- 
self willful  neglect  or  refusal  to  provide  for 
sucb  child  withia  the  meaning  of  section  8614, 
Bev.  St.  1913. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Will- 
ful Neglect.] 

8.  Criminal  law  «=> 1 06(1)— Venue  of  oase  for 
abandonment  of  ohlld  Is  In  county  of  matri- 
monial domicile. 

The  county  in  whidi  the  matrimonial  home 
or  domicile  of  the  husband  and  wife  is  located 
fixes  tbe  venue  of  a  case  prosecuted  under  sec- 
tion 8614,  Rev.  St.  1013,  and  sucb  case  cannot 
be   instituted  in   another  county. 

4.  Husband  and  wife  «=>3( I)— Husband   has 
right  to  establish   matrimonial   domicile. 
The  husband  has  the  right  to  establish  the 
matrimonial  domicile,  and  it  is  the  duty  of  the 
wife  to  recognize  that  fact. 

G.  Parent  and  child  9=>I7(2)— On  prosaoutlon 
for  neglect  and  abandonment  of  a  minor 
child  each  oase  must  be  decided  on  Its  merits^ 

No  inflexible  rule  can  be  laid  down  for  the 
application   of   section   8614,   Rev.    St    1913;] 
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N.W.) 
each  case  must  be  decided  on  Its  own  merits; 
tbe  statute  was  enacted  for  a  wise  purpose,  but 
is  capable  of  abuse  and  of  being  made  an  in- 
strument of  intolerable  oppression. 

6.  Statutes  «s>24l(l)->Penal  statutes  must  be 
strioMy  oonstrued  and  are  never  extended  by 
implication. 
It  is  elementary  that  penal  statutes  are  in- 
elastic and  must  be  strictly  construed;  they  are 
never  extended  by  implication. 

Error  to  District  (3ourt,  Otoe  County;  Beg- 
ley,  Judge. 

Elmont  F.  Preston  was  convicted  of  aban- 
doning and  refusing  to  provide  for  his  minor 
child,  and  from  the  Judgment  and  a  sentence 
to  a  year's  imprisonment,  be  brings  error. 
Reversed. 

D.  W.  Livingston,  of  Nebraska  City,  for 
plaintiff  in  error. 

Clarence  A.  Davla,  Atty.  Gen.,  for  the 
State. 

Heard  before  KORRISSEY,  O.  J.,  ROSE 
and  ALDRICQ,  JJ.,  and  ALLEN  and  RBSD- 
KTK,  District  Judges. 

.  ALLEN,  District  Judg&  Tbe  plaintiff  In 
error,  Elmont  F.  Preston,  was  convicted  of 
the  crime  of  abandoning  and  willfully  neglect- 
ing and  refusing  to  provide  for  his  minor, 
child,  Robert  Elmont  Preston,  under  section 
8614,  Rev.  St  1913,  and  from  a  Judgment  of 
guilty  on  the  verdict  and  a  sentence  to  one 
year's  Imprisonment  in  the  penitentiary,  he 
has  brought  th^  case  to  this  court  for  review. 
For  convenience,  the  parties  will  remain 
classified  as  they  were  in  the  district  court. 
January  28,  1921,  the  county  attorney  filed 
a  complaint  in  the  district  court  for  Otoe 
county  containing  two  counts,  the  first  charg- 
ing that  the  defendant,  on  or  about  May  26, 
1920,  in  said  county,  wUlfnlly  and  feloniously 
refused  and  neglected  to  support,  maintain, 
and  provide  for  his  wife,  and  the  second  read- 
ing as  foUows: 

"And  the  said  Geo.  H.  Heinke,  county  attor- 
ney within  and  for  the  county  and  state  afore- 
said, for  further  complaint  and  information 
makes  upon  his  oath  aa  aforesaid,  and  says 
that  <m  or  about  May  28,  1920,  that  Elmont  F. 
Preston,  then  and  there  being  in  said  county  as 
aforesaid,  and  then  and  there  being  the  father 
of  Robert  B.  Preston,  aged  two  months,  then 
and  there  being  in  said  county,  and  being  a 
minor,  did  then  and  there  without  good  cause 
unlawfully,  willfully  and  feloniously  abandon 
the  said  Robert  E.  Preston,  his  minor  child, 
and  did  then  and  there  unlawfully,  and  feloni- 
ously neglect  to  support,  maintain  and  pro- 
vide for  said  Robert  E.  Preston,  his  said  minor 
child,  although  of  sufficient  ability  so  to  do, 
contrary  to  tbe  form  of  the  statutes  in  such 
cases  made  and  provided  and  against  tbe  peace 
and  dignity  of  the  state  of  Nebraska." 

It  does  not  appear  whoi  the  prosecution 
was  instituted.     At  the  conclusion  of  the 
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state's  case,  the  court  directed  a  verdict  for 
the  defendant  on  tlie  first  count,  and  we  Iiave 
to  deal  only  with  tbe  case  stated  in  the  sec- 
ond. The  state  introduced  two  witnesses, 
May  Preston,  wife  of  the  defendant,  and  Mar- 
garet Gaskell,  her  mother;  while  the  defend- 
ant testified  in  his  own  behalf,  and  introduc- 
ed the  testimony  of  W.  E.  Holly,  Louise 
Schnittker,  and  his  mother,  Mrs.  W.  J.  Pres- 
ton. 

The  pivotal  facts  are  not  in  dispute  and 
are,  in  substance,  these:  The  defendant  and 
May  Gaskell  were  married  in  Kansas  City, 
Mo.,  March  10, 1915,  and  some  time  thereaft- 
er, probably  in  1917,  moved  to  Kearney,  Neb., 
where  the  defendant  purchased  and  furnish- 
ed a  comfortable  five-room  house  for  his  fam- 
ily, and  engaged. in  the  occupation  of  garage- 
man  as  a  means  of  supporting  himself  and 
wife  and  paying  a  mortgage  debt  upon  his 
hcnne.  October  21,  1919,  a  quarrel  arose  be- 
tween them,  because,  in  his  absence,  she  had 
purchased  a  rug  which  he  insisted  was  unnec- 
essary and  Inadvisable,  inasmuch  as  the 
house  was  carpeted  and  his  income  limited; 
and,  over  the  defendant's  protest  and  contra- 
ry to  his  wishes,  she  left  home  in  anger  and 
reached  her  parents'  home  the  next  day.  She 
left  her  work  undone  and  tbe  dishes  unwash- 
ed on  the  table.  She  was  enceinte  at  tbe 
time,  and  her  child  was  bom  in  Otoe  county, 
March  6,  1920,  and  it  was  a  little  over  two 
months  old  when,  it  is  said,  the  defendant 
abandoned  It  After  the  prosecuting  witness 
left  Kearney,  tbe  defendant  kept  the  home 
op^n  and  continued  to  occupy  it  until  some 
time  in  July,  1920.  She  returned  in  Novem- 
ber, 1919,  and  remained  a  week  or  m<H«  and 
thai  went  back  to  her  parents.  The  defend- 
ant never  lived  or  had  a'  residence  in  Otoe 
county,  nor  was  a  home  established  there. 
He  visited  his  wife  and  baby  in  March,  April, 
and  May,  1920,  and  on  his  last  visit,  'May  19, 
1920,  he  remained  with  his  wife  and  child  in 
the  home  of  her  parents  for  a  few  hours,  at 
which  time  their  differences  were  talked 
over,  and  It  was  agreed  that,  on  account  of 
the  trouble  they  had  had  in  Kearney,  they 
could  not  return,  and  did  not  want  to  live  in 
Nebraska  City,  and  that  the  Kearney  proper- 
ty and  its  contents  should  be  sold  and  a  resi- 
dence established  elsewhere;  but  no  place 
was  agreed  upon.  She  testified  that  he  said 
she  should,  in  the  meantime,  live  with  her 
parents.  "Well,  we  didn't  expect  to  estab- 
lish a  residence  here,  but  I  was  to  stay  here 
until  be  came  after  me,  and  this  was  to  be 
my  home  until  he  came  and  got  me.  •  •  • 
Well,  I  was  to  live  there  with  mother  until 
he  came  and  got  me."  The  defendant  gave  his 
wife  $75  with  which  to  pay  expenses  incident 
to  her  lylng-in  sickness.  Pursuant  to  the  un- 
derstanding of  May  19,  1920,  the  Kearney 
home  and  its  contents  were  sold  in  July,  aft- 
er which  the  defendant  went  to  Imperial, 
Neib^  and  for  two  months,  probably,  there 


there  was  no  correspondence  between  them. 
There  is  no  testimony  that  any  specific  de- 
mand for  money  was  made  on  the  defendant 
for  the  support  or  maintenance  of  the  child, 
but  there  is  some  testimony  ^hat  tbe  prose- 
cuting witness  wrote  him  for  money,  while 
he  testified  that  he  sent  her  some,  but  tlie 
amount  is  not  stated.  There  is  no  testimony 
that  the  child  needed  additional  shelter, 
clothing,  a  nurse,  or  anything  eiae.  It  drew 
nourishment  from  its  mother;  presumptively 
It  slept  with  her  in  the  same  bed  and  under 
the  same  roof.  Its  requirements  must,  of 
necessity,  have  been  few  and  simpla  There 
is  no  evidence  tending  to  show  that  any  re- 
quest was  made  of  the  defenoant  for  money, 
apart  from  tliat  which  the  prosecuting  wit- 
ness was  to  use  for  herself.  There  was  no 
excuse  for  Mrs  Preston  leaving  her  Kearney 
homa  Tbe  fact  that  her  husband  during 
their  quarrel  over  the  rug  may  have  said  that 
if  she  left  it  would  be  final  and  she  could  not 
return,  and  that  he  advertised  her,  did  not 
seem  to  have  any  effect,  as  she  returned  and 
remained  for  many  days.  That  she  did  not 
intend  to  establish  a  residence  in  Otoe  coun- 
ty is  manifest  from  her  admitted  statement 
to  her  mother-in-law: 

"I  told  her  I  would  go  back.  Q.  Did  yon  go 
bade  after  that?  A.  Yes,  sir;  shortly  after 
that  I  went  op  to  Kearney;  within  a  week  or 
two.  ♦  •  •  Q.  You  did  express  a  wish  to 
that  effect,  didn't  yon,  Mr*.  Preston?  A.  I 
did." 

But  It  does  not  appear  that  she  communi- 
cated the  wish  to  her  husband,  or  that  he 
knew  of  her  desire.  But,  apart  from  tUs, 
the  conduct  of  the  husband,  however  unnec- 
essary and  uncalled  for,  furnished  no  excuse 
for  her  desertion  of  her  home. 

[1,  2]  That  part  of  section  8614,  Rev.  St 
1913,  applicable  to  this  case.  Is  as  follows: 

"Whoever  abandons  bis  or  her  legitimate  or 
illegitimate  child  or  children  under  the  age  of 
sixteen  years,  and  willfully  neglects  or  re- 
fuses to  provide  for  such  child  or  children, 
shall,  upon  conviction,  be  deemed  guilty  of  a  de- 
sertion and  be  punished  by-  imprisonment  in 
the  penitentiary  for  not  more  than  one  year, 
or  by  imprisonment  in  tbe  connty  Jail  for  not 
more  than  six  months." 

[S,  8]  The  defendant's  failure  to  send  mon- 
ey to  the  prosecuting  witness  on  her  request 
seems  to  have  been  considered  as  an  aban- 
donment and  willful  neglect  or  refusal  to  pro- 
vide for  his  niinor  child.  This  is  a  non  se- 
qultur  and  the  Interpretation  is  Incorrect 
The  defendant  left  with  bis  wife's  consent 
and  there  is  nothing  to  show  that  he  was 
then  or  thereafter  informed  that  the  child 
needed  anything.  Of  course,  the  defendant 
owed  the  child  the  duty  "to  provide  for"  it: 
but,  to  convict  him,  it  was  necessary  to  prove 
that  it  was  in  necessitous  circumstances.  He 
was  not  required  to  send  the  prosecuting  wit- 
ness money  "to  provide  for  audi  child,"  as  be 
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might  provide  for  It  directly  or  by  establish- 
iitg  a  credit  where  articles  snltable  to  Its  con- 
dition could  be  purchased.  The  failure  or  re- 
fusal of  the  husband  to  send  the  prosecuting 
witness  money  on  her  demand  was  not  the 
commission  of  a  crime.  The  phrase,  "who- 
ever abandons  his  •  •  •  child  ♦  •  •  under 
the  age  of  sixteen  yeans,  and  willfully  neg- 
lects or  refuses  to  provide  for  such  child," 
shall  be  g:nilty  of  the  crime  of  desertion,  is 
elllpticaL  "Willfnlly  neglects  or  refuses  to  pro- 
vide" what?  Not,  money,  but  those  things  that 
were  necessary  to  the  comfort,  health  and  pro- 
tection of  an  infant  slightly  over  two  months 
of  age.  The  state  made  no  attempt  to  show 
that  the  defendant  had  neglected  or  failed  in 
this  respect.  No  inflexible  rule  can  be  laid 
down  in  cases  of  this  kind;  each  must  be  de- 
cided on  its  own  merits.  The  statute  was  en- 
acted for  a  wise  pnrpose,  but  is  capable  of 
abuse  and  being  made  an  instrument  of  intol- 
erable oi^refision.  It  is  elementary  that  pe- 
nal statutes  are  inelastic  and  must  be  strictly 
construed;  they  are  never  extended  by  impli- 
cation. Andrews  t.  United  States,  2  Story, 
202,  Fed.  Cas.  No.  381.  The  testimony  is,  in 
our  Judgment,  insufficient  to  support  the  ver- 
dict 

[3,  4]  The  defendant  urges  that  the  ven- 
ue was  laid  in  the  wrong  county  and  that 
the  district  court  for  Otoe  county  had  no 
jurisdiction  of  the  case.  It  Is  elementary 
that,  notwithstanding  modem  statutes  have 
greatly  changed  the  status  of  married  wo- 
men, the  husband  is  the  head  of  the  fam- 
ily and  has  the  right  to  choose  the  matri- 
monial domicile,  and  this  rigtit  must  be  rec- 
ognized by  the  wife.  The  matrimonial  domi- 
cile of  the  defendant  and  his  wife  May  26, 
1920,  when  it  is  claimed  he  committed  the  of- 
fense^ was  in  Buffalo  county.  In  Cutbbert- 
son  v.  State,  72  Neb.  727,  101  N.  W.  1031,  it 
is  said:  "The  county  In  which  the  home  is 
fixes  the  venue  of  the  offense."  That  case  was 
well. considered  and  has  stood  the  test  for 
nearly  17  years,  and  is  vindicated  by  the  rul- 
ing in  State  v.  Smith,  145  La.  913,  83  South. 
189;  State  v.  Justus,  85  Minn.  114,  88  N.  W. 
415;  State  t.  Baurens,  117  La.  136,  41  South. 
442;  State  v.  Flck,  140  La.  1063,  74  South. 
554;  In  re  Roberson,  38  Nev.  326,  149  Pac. 
182,  L.  B.  A.  1915E,  691;  State  v.  Dangler, 
74  Ohio  St,  49,  77  N.  E.  271;  State  v.  Dvora- 
cek,  140  Iowa,  266,  118  N.  W.  399;  In  re 
Price,  168  Mich.  527, 134  N.  W.  721,  Ann.  Cas. 
19130,  594.  Section  9024,  Rev.  St.  1913,  pro- 
vides, "All  criminal  cases  shall  be  tried  in  the 
county  where  the  offense  was  committed," 
and  if  the  county  in  which  the  home  was  fix- 
es the  venue  of  the  offense,  if  any,  it  is  clear 
that  the  district  court  for  Otoe  county  was 
without  Jurisdiction. 

The  Judgment  is  reversed  and  the  cause 
remanded. 

Reversed. 


V.  HINES 
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SWEAT  V.  HINES,  Dlractor  General  of  Rail* 
roads.     (No.  21677.) 

(Supreme  Court  of  Nebraska.    Oct  14,  1921.) 

(SvUahu  hv  the  Oourt.) 

1.  Master  and  servant  «=3l  1 1(1 'A)— Hauling 
oar  with  broken  oonpler  held  negligence  un- 
der federal  statute. 

Where,  in  an  action  for  damages  for  the 
death  of  plaintiff's  decedent  against  the  di- 
rector  general  of  railroads,  institated  under 
the  federal  Employers'  Liability  Act  (U.  S. 
Comp.  St.  Si  8657-8665),  arising  out  of  an  al- 
leged violation  of  the  federal  Safety  Applit 
ance  Act  (U.  S.  Comp.  St.  §  8605  et  seq.)  it 
appears  from  the  undisputed  testimony  that 
while  in  transit,  the  automatic  coupler  to  one 
of  the  defendant's  cars  became  broken  and  dis- 
carded as  unfit  for  further  use,  and  instead  of 
conveying  said  "bad-order"  car  to  the  nearest 
point  for  repair,  as  required  under  the  stat- 
ute, the  defendant  caused  said  car  to  be  fast- 
ened to  the  car  behind  it  by  means  of  a  chain, 
and,  thus  fastened,  mingled  said  "bad-order" 
car  with  other  commercial  cars  and  proceeded 
to  haul  it  toward  its  destination  at  a  distant 
point  in  a  neighboring  state,  held,  said  act 
on  the  part  of  the  defendant  was  negligence 
per  se. 

2.  Maater  and  servant  i8s>204(2),  276(10), 
284(3)— Evidence  as  to  scope  of  employ- 
ment held  to  present  question  for  Jury  and 
to  sustain  verdict;  risk  of  chain  coupler  held 
not  assumed. 

-On  the  claim  by  defendant  that  decedent 
in  being  where  be  was  and  in  doing  what  he 
did  at  the  time  of  the  happening  of  the  acci- 
dent resulting*  in  his  death,  was  a  mere  vol- 
imteer,  and  not  engaged  in  the  master's  serv- 
ice, and  that.it  was  the  duty  of  the  court  to 
so  declare  as  a  matter  of  law  and  direct  a 
verdict  for  the  defendant  accordingly,  held, 
that  under  the  evidence  the  question  was  one 
of  fact  properly  to  be  submitted  to  the  jury. 
This  having  been  done,  under  a  proper  in- 
struction, and  a  verdict  favorable  to  the  plain- 
tiff returned,  held,  further,  that  the  evidence 
is  ample  to  support  a  finding  for  plaintiff  in 
this  respect;  held,  further,  that  if  decedent 
was  properly  engaged  in  the  master's  service 
at  the  time  and  place  of  the  accident,  he  did 
not  assume  the  risk  of  danger  incurred  there- 
by, even  though  he  had  full  prior  knowledge 
of  the  same. 

3.  Courts  «=>97(6)— Death  «=»95(3),  104(6) 
—Federal  rule  of  damages  under  federal 
Employers'  Liability  Act  controlling  In  state 
court  charging  on  Issue. 

In  an  action  for  damages  against  the  Di- 
rector General  of  Railroads  for  the  death  of 
plaintiff's  decedent,  instituted  in  a  state  court 
under  the  federal  Employers'  Liability  Act  (U. 
S.  Comp.  St.  a  8857-8665),  upon  a  finding  for 
plaintiff  the  measure  of  damages  must  be  set- 
tled according  to  the  principles  of  law  as  ad- 
ministered by  the  federal  courts  requiring  the 
ascertained  proceeds  of  the  probable  future 
earnings   of  decedent  to   be  reduced   to   their 
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present  wortb  and  to  include  in  tlie  Terdict 
to  be  returned  by  the  Jury  Bucli  snm  only, 
and  it  is  the  dnty  of  the  state  court  to  so  in- 
struct the  jury.  The  defendant  having  ten- 
dered such  instruction  to  the  trial  court  and 
the  same  refused,  and  the  court  giving  no  oth- 
er instruction  upon  the  subject,  held  error. 

4.  Death  ^s»99(4)— Damages  to  widow  inder 
federal    Employers'    Liability   Aot   held   ex- 
cessive. 
In  view  of  the  foregoing  and  in  connection 
therewith,  held,  further,  that  the  verdict  and 
the  judgment  rendered  thereon  is  grossly  ex- 
cessive, because  of  wliich  a  new  trial  must  be 
granted. 

Appeal  from  District  Court,  Dawes  Coun- 
ty;  Westover,  Judge. 

Action  by  Anna  Mabel  Sweat,  as  adminis- 
tratrix of  the  estate  of  Norman  Edward 
Sweat,  deceased,  against  Walker  D.  Hines, 
Director  General  of  Railroads  under  the 
United  States  Railroad  Administration,  for 
the  death  of  plaintifTs  intestate.  Judgment 
for  the  plaintiff,  and  the  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

Wymer  Dressier  and  Robert  D.  Neely,  both 
of  Omaha,  and  Paul  S.  Topping,  of  Nebraska 
City,  for  appellant. 

M.  F.  Harrington  and  Gerald  F.  Harring- 
ton, both  of  Omaha,  for  appellee. 

Heard  before  MORRISSEY,  O.  J.,  BOSS, 
ALHRICH,  and  PLANSBURG,  JJ.,  and 
DIXON  and  TROUP.  District  Judges. 

TROUP,  District  Judge.  This  is  an  action 
for  damages  against  Walker*  D.  Hines,  as 
Director  General  of  Railroads,  brought  by 
Anna  Mal>el  Sweat,  the  administratrix  of 
the  estate  of  ber  deceased  husband,  who  at 
the  time  of  the  accident,  resulting  in  his 
death,  was  a  freight  conductor  in  the  employ 
of  the  defendant.  The  action  is  brought 
under  the  federal  Eimployers'  Liability  Act 
(U.  S.  Comp.  St.  §i  8e57-^665)  and  Involves 
the  alleged  violation  of  the  federal  Safety 
Appliance  Act  (U.  S.  Comp.  St.  {  8605  et  seq.). 

The  plalntltTs  petition  contains  the  usual 
allegations  necessary  to  maintain  the  action 
and  i>raj-s  for  a  judgment  in  the  sum  of 
$100,000.  The  defendant  admits  the  death 
of  deceased  at  the  time  and  place  alleged, 
and  tliat  at  the  time  of  the  accident  result- 
ing In  his  death  he  was  a  conductor  in  the 
general  employment  of  the  defendant,  but 
alleges  that  at  the  time  and  place  of  the 
accident  the  deceased  was  a  mere  licensee 
and  volunteer,  that  any  defects  which  may 
have  existed  In  the  equipment  of  defend- 
ant's car  were  open  and  obvious  and  well 
known  to  deceased  at  the  time,  and  that  by 
reason  thereof  he  assumed  the  risk  of  any 
Injury  arising  therefrom,  and  denies  all  other 
allegations  of  plaintifTs  petition,  and  all 
liability  for  the  death  of  decedent,  and  prays 


a  dismissal  of  the  action.  The  icply  denies 
all  new  matter  in  defendant's  answer. 

A  trial  of  the  case  to  a  court  and  Jury 
resulted  In  a  verdict  of  $55,000.  Upon  mo- 
tion by  defendant  for  a  new  trial  the  court 
required  as  a  condition  precedent  to  the 
denial  thereof  a  remittitur  by  plaintiff  of 
$15,000  from  the  verdict,  to  which  plaintiff 
agreed,  and  thereupon  motion  for  new  trial 
was  overruled,  and  a  judgment  rendered  for 
the  plaintiff  in  the  sum  of  $40,000  and  costa 
The  defendant  appeals. 

The  following  facts  may  be  regarded  as 
either  admitted  in  the  record  or  established 
by  the  imdisputod  evidence: 

On  the  27th  of  September,  1919,  one  Sprague, 
in  the  employ  of  the  defendant,  was  con- 
ducting a  freight  train  from  Lusic,  In  the 
state  of  Wyoming,  to  Chadron,  in  the  state 
of  Nebraska.  When  this  train  reached  a 
point  near  Dakota  Junction,  Neb.,  aboat 
four  miles  west  of  Chadron,  the  drawbar 
at  the  west  end  of  a  car  loaded  with  coal 
pulled  out;  the  same  was  taken  and  thrown 
to  one  side  on  the  ri^t  of  way,  and  the  coal 
car,  thenceforth  known  as  the  "bad-order" 
car,  was  coupled  to  the  car  next  in  the  rear, 
the  same  being  a  flat  car  loaded  with  Itrmber, 
by  means  of  a  chain.  Apparently  these  two 
cars,  the  coal  or  '^ad-order"  car,  and  the 
lumber  car  to  which  It  was  attached,  were 
not  to  go  to  Chadron,  but  were  destined  to 
some  point  north  from  Dakota  Junction  on 
the  Black  Mills'  line  In  South  Dakota. 
Conductor  Sprague  left  the  coal  and  lumber 
cars  at  Dakota  Junction  and  came  into  Chad- 
ron and  reported  to  the  train  dispatcher  at 
Chadron  the  existence  and  condition  of  the 
"bad-order"  car  at  Dakota  Junction.  Chad- 
ron was  the  nearest  repair  shop  to  Dakota 
Junction  where  the  defective  coupler  could 
be  repaired.  On  the  next  morning,  Septem- 
ber 28,  one  Gale,  a  freight  conductor  in  the 
employ  of  defendant,  was  ordered  from  Chad- 
ron with  a  caboose  and  two  engines  to  pro- 
ceed to  Dakota  Junction,  there  "pick  up  his 
train"  and  pr()ceed  northward.  In  the  course 
of  malting  up  this  train  and  in  moving  or 
switching  the  "bad-order"  car,  the  diam 
coupler  thereon  broke  and  was  again  repaired 
by  another  chain.  It  appears  that  Conduc- 
tor Gale  received  no  express  orders  respecting 
the  "bad-order"  car,  nevertheless  he  Included 
the  same  in  his  train,  assigning  It  a  place 
just  next  forward  from  the  lumber  car,  and 
being  the  second  car  forward  from  the 
caboose,  and,  thus  situated,  fastened  by  a 
chain  to  the  lumber  car  In  Its  rear,  the 
train  proceeded  northward  as  far  as  Smlth- 
wlck,  S.  D.,  arriving  there  about  1020  in  the 
forenoon. 

In  the  meantime  the  decedmt,  as  freight 
conductor,  was  engaged  In  conducting  a 
south-bound  freight  train  from  Deadwood,  S. 
D.,  destined  to  Chadron,  Neb.,  and  arrived  at 
Smlthwlck,  S.  D.,  at  10:10  In  the  forenoon 
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of  the  28th,  wbere  be  had  &n  order  to  await 
the  coming  of  the  north-bound  train,  which 
arrived  ten  minates  later;  so  that  at  all  the 
times  herein  mentioned  the  defendant  and 
the  two  conductors  of  both  the  north  and 
south  bound  trains  were  engaged  in  the 
traffic  of  interstate  commerce.  As  the  north- 
bound train  pulled  in  on  Its  track,  the  deced- 
ent and  one  of  his  brakemoi  stood  by  on  tne 
east  aide  of  the  moving  train,  and  as  the 
"bad-order"  car  passed  them  their  attention 
was  attracted  to  the  chain  coupling  between 
the  coal  and  luml)er  cars,  and  they  both 
Immediately  proceeded  to  walk  northward 
the  short  distance  to  where  the  "bad-order" 
car  had  stopped.  At  or  about  the  same  time 
the  conductor  of  the  north-bound  train  ap- 
peared on  the  opposite  or  west  side  of  the 
chain  coupling  of  the  "bad-order"  car,  and, 
for  the  purpose  of  Inspecting  the  chain 
coupling  or  to  readjust  the  same,  or  both, 
t>oth  conductors  about  simultaneously  stepped 
In  between  the  cars  from  their  respective 
Bides,  and  were  there  but  about  a  half  minute 
when  the  engineer  of  the  north-bound  train, 
for  the  purpose  of  placing  his  engine  opposite 
the  water  tank,  a  few  feet  In  the  rear,  to 
take  water,  without  an  order  to  do  so,  but, 
of  course,  without  knowledge  that  the  con- 
ductors were  between  the  cars,  suddenly 
backed  up  the  train,  and,  there  being  nothing 
to  prevent  the  "bad-order"  car  from  coming 
Into  immediate  contact  with  the  lumber  car 
In  the  rear,  it  did  so,  and  both  conductors 
were  instantly  crushed  to  death. 

[1,  2]  In  addition  to  these  undisputed  facts 
It  must  be  conceded  that  the  defendant  had 
no  lawful  right  to  haul  this  "bad-order" 
car  as  It  did,  commingled  as  It  was  with 
other  commercial  cars.  It  was  its  duty  under 
the  statute  after  discovering  Its  defective 
condition,  to  take  it  at  once  to  the  nearest 
repair  shop,  which  was  Chadron,  four  miles 
east  of  Dakota  Junction,  where  the  defect 
occurred;  but.  In  the  event  of  hauling  It  at 
all,  it  was  the  duty  of  the  defendant  under 
the  rule  governing  such  a  situation  to  have 
placed  the  "bad-order"  car  at  the  rear  of  the 
caboose.  And,  had  the  defendant  done  either, 
this  accident  could  not  have  occurred.  So 
that  the  defendant.  In  dealing  with  this 
"bad-order"  car  as  it  did,  was  guilty  of  negli- 
gence per  se.  And,  further,  if  the  two  con- 
ductors were  rightfully  between  the  cars 
In  pursuance  of  a  duty  to  the  defendant 
under  their  employment,  they  did  not  assume 
the  risk  of  the  danger  incurred  in  so  doing, 
even  though  they  had  full  prior  knowledge 
(which,  of  course,  they  had)  of  the  defective 
coupling.  So  that  the  liability  or  nonliabili- 
ty of  the  defendant  in  this  case  depends  upon 
the  one  question:  Was  Conductor  Sweat,  the 
deceased.  Justified  in  going  between  the  cars 
at  the  time  and  under  the  circumstances  he 
did,  and  in  pursuance  of  a  duty  or  obligation 
devolving  upon  him,  arising  out  of  his  g^ieral 
course  of  employment  with  the.  defendant? 
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The  defendant  urgently  insists  that  he  wa^ 
not,  that  he  had  his  own  train  to  look  after, 
and  that  he  was  not  called  upon  nor  had  he 
any  business  to  meddle  with  the  operation  of 
another  man's  train,  and  that  in  so  doing  he 
was  a  pure  volunteer,  by  reason  of  which  no 
recovery  can  be  bad  for  the  injury  Incurred. 
The  defendant  itself  promulgated  a  book 
of  rules  prescribing  the  duties  and  obliga- 
tions of  its  various  employees  in  the  course 
of  their  employment,  and  distributed  the 
same  generally  among  its  employees,  one  of 
which  was  furnished  the  deceased  and  was 
in  his  possession  when  he  met  his  death, 
and  from  which  the  following  was  Introduced 
In  evidence: 

"1152.  In  cases  of  accident  to  trains, 
storms,  or  other  causes  which  may  prevent  the 
movement  of  trains,  they  will  render  all  pos- 
sible assistance  in  restoring  normal  condi- 
tions, whether  coming  under  their  particular 
duties  or  otherwise,  and  co-operate  with  other 
departments  in  the  protection  of  the  com- 
pany's property." 

A  number  of  the  employees  of  defendant, 
In  giving  evidence  in  behalf  of  the  plaintiir, 
were  permitted  to  testify,  over  the  objection 
of  defendant,  that  it  was  likewise  the  cus- 
tom and  practice  of  defendant's  employees 
generally,  when  present,  to  assist  each  other 
In  every  way  possible,  particularly  In  the 
way  of  promoting  traffic  In  the  movement 
of  trains.  Irrespective  of  whether  they  were 
of  the  same  crew,  or  in  the  same  department 
of  service.  The  defendant  objected  to  the 
admission  of  such  testimony  without  first 
requiring  the  plaintiff  to  show.  If  she  could, 
that  the  defendant  had  knowledge  of  audi 
custom.  If  the  rule  itself  did  not  furnish 
a  sufficient  basis  for  a  finding  of  defendant's 
liability,  providing  the  deceased  was  right- 
fully within  its  provisions,  then  it  might 
have  been  held  error  for  the  covaet  to  have 
received  evidence  of  a  custom  of  employees 
without  first  showing  that  the  defendant  had 
knowledge  of  the  same,  and  In  some  manner 
expressly  or  impliedly  sanctioned  It  But  If 
the  rule  Itself,  with  the  record  stripped  of 
all  evidence  of  custom,  is  sufficient  for  the 
purpose  stated,  which  we  think  it  is,  then 
the  receipt  of  evidence  that  it  was  the  cus- 
tom or  practice  of  employees  to  observe  the 
rule  by  complying  with  its  provisions,  which 
is  manifestly  all  the  evidence  to,  would  at 
most  be  error  without  prejudice.  So  that 
the  only  question  still  is :  Was  the  deceased 
Justified  in  such  a  measure  in  doing  what  he 
did  and  being  where  he  was,  when  the 
accident  occurred,  as  to  render  the  defendant 
liable  for  his  death? 

Donald  Snyder,  one  of  Conductor  Sweat's 
brakemen,  was  the  only  eyewitness  to  the 
accident,  present  at  the  trial  and  testifying. 
Snyder  and  Conductor  Sweat  were  together 
on  the  east  side  of  the  track  as  the  north- 
bound train  containing  the  "bad-ord»"  car 
pulled  in  on  its  track,  and  both,  attracted 
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^  the  chain  coapllng,  walked  up  to  where 
the  car  had  come  to  a  stop,  and  Snyder,  be- 
ing present,  saw  all  that  transpired  respect- 
ing the  accident.    He  testified  In  substance: 

Gale  (the  conductor  hauling  the  "bad-order" 
car),  stepped  between  the  cars  first,  and  Sweat 
inunediately  afterward;  the  drawbar  was  out 
on  the  south  end;  the  cotd  car  was  fastened 
to  the  lumber  car  with  a  chain;  was  not  very 
tight;  the  pin  lifter  had  been  broken  off  and 
was  hanging  down  almost  to  the  ground;  saw 
Gale  take  hold  of  pin  lifter  and  give  it  a  jerk, 
but  didn't  budge  it,  then  Sweat  took  hold  on 
east  side  and  tore  it  off  and  handed  it  to 
Gale,  who  threw  It  on  the  car;  first  thing  I 
heard  Gale  say  was  about  taking  up  a  link 
in  the  chain,  he  said  he  figured  on  taking  up 
a  link  in  the  chain;  from  place  Gale  stood 
he  could  not  pick  up  pin  lifter;  Sweat  was 
the  only  man  from  where  be  was  standing; 
I  was  going  in  there  to  help,  but  Sweat  beat 
me  to  it;  at  time  of  crash  Sweat  did  not  have 
bis  hands  on  anything,  he  was  just  turning 
his  body  a  little ;  it  was  about  one  minute  and  a 
half  from  the  time  the  train  stopped  until  it 
backed  up  and  the  accident  happened,  and 
Sweat  had  not  been  between  the  cars  but  about 
half  a  minute  before  he  was  killed. 

Owen  E.  Dugan  In  the  service  of  the  rail- 
road company  for  25  years,  part  of  the  time 
as  yardman,  testiSed  that  there  is  danger  In 
having  a  loose  pin  lifter  in  a  train;  it  Is 
barely  possible  that  the  pin  lifter  would  have 
got  under  the  wheels  of  the  bind  car  and  put 
it  off  the  track. 

One  Eoske,  a  brakeman  on  Conductor 
Gale's  train,  being  unable  to  attend  the  trial, 
an  affidavit  of  the  defendant's  counsel  de- 
claring what  Eoske  would  testify  to,  were 
he  present  in  court,  was  admitted  in  evi- 
dence. It  was  admitted  that  Eoske  would 
testify  that,  upon  the  arrival  of  their  train, 
he  and  Conductor  Gale  got  off  their  way  car 
with  the  necessary  tools  for  the  purpose  of 
packing  a  hot  box  on  the  car  forward  from 
the  "bad-order"  car;  that  he,  Eoske,  was 
just  opposite  the  opening  between  the  cars 
where  Gale  and  Sweat  were  killed  when  the 
engineer  gave  three  short  whistles  of  the 
engine,  signll^lng  the  intention  to  back  the 
train,  which  Eoske  distinctly  heard;  that 
neither  Gale  nor  Sweat  were  between  said 
cars  for  any  purpose  In  connection  with  re- 
pairs to  said  coupling,  but  only  happened  to 
see  each  other  on  opposite  sides  and  came 
into  the  opening  for  the  sole  purpose  of  hold- 
ing friendly  conversation ;  that  the  "bad-or- 
der" car  was  properly  chained  up  and  re- 
quired no  repairs;  that  Eoske  was  in  posi- 
tion to  hear  the  conversation  between  Gale 
and  Sweat  as  they  stood  between  the  cars; 
that  same  did  not  itertain  to  any  repairs  to 
drawbars  or  other  parts  of  the  train;  and 
that  Gale  did  not  say  to  Eoske  that  they 
would  take  up  a  link  in  the  chain  coupling, 
or  make  any  other  remark  to  indicate  inten- 
tions to  make  any  repairs  to  said  "bad-order" 
car. 


Witness  Snyder,  whose  testimony  reqtect- 
Ing  the  accident  is  above  related,  testified 
in  rebuttal  that,  when  the  collision  occurred, 
Eoske  was  not  at  the  opening  between 
said  cars,  but  was  half  a  car  length  forward 
of  the  chained  car,  and  that,  when  collision 
occurred,  "I  hollowed  to  him  to  pull  the  air, 
and  he  pulled  the  air  on  the  car  ahead  of  this 
car  of  coal,"  and  that  he  promptly  did  so, 
which,  if  true.  Indicated  that  he  must  have 
been  at  or  near  the  forward  car  brake  when 
the  order  was  given. 

The  above  comprises  the  substance  of  all 
the  testimony  relating  to  the  immediate 
scene  of  the  accident.  At  the  close  of  the 
trial  the  court,  after  stating  certain  imcon- 
troverted  facts.  Instructed  the  Jury  as  fol- 
lows: 

"On  this  state  of  facts  only  two  qnestions 
arise  in  this  case:  First,  was  the  deceased, 
Norman  Bdward  Sweat,  injured  and  did  he 
die  as  the  result  of  said  injuries,  while  ha  was 
an  employee  of  the  defendant  and  while  dis- 
charging a  duty  wtiich  he  owed  to  the  defend- 
ant? If  the  plaintifT  has  established  by  a  pre- 
ponderance of  the  evidence  that  he  was  in- 
jured and  died,  as  the  result  of  the  injuries 
by  reason  and  on  account  of  the  violation  of 
the  Safety  Appliance  Act,  and  that  at  the 
time  be  was  injured  he  was  engaged  in  a  duty 
which  he  owed  to  the  defendant  as  an  em- 
ployee of  defendant,  then  the  only  question 
remaining  is  the  amoimt  of  damages.  Now,  if 
you  shall  find  from  the  evidence  that  the  de- 
ceased was  a  mere  volunteer  or  licensee,  as 
claimed  by  defendant,  and  that  it  was  not  liis 
duty  to  be  between  the  defective  car  and  the 
lumber  car,  then  there  could  be  no  recovery 
in  this  case.  Wliether  he  was  actually  en- 
gaged in  the  discharge  of  iiis  duty  as  an  em- 
ployee of  defendant  at  the  time  he  was  in- 
jured is  a  question  for  this  jury  to  determine 
upon  the  evidence,  and  on  this  question  the 
plaintiff  must  establish  by  a  preponderance, 
which  means  the  greater  weight,  of  the  evi- 
dence, that  at  the  time  Norman  Edward  Sweat 
was  injured  he  was  an  employee  of  the  de- 
fendant and  as  such  employee  was  engaged 
in  the  proper  discharge  of  his  duties  to  de- 
fendant If  that  has  been  proved  by  a  .pre- 
ponderance of  the  evidence  and  to  your  sat- 
isfaction, then  the  only  question  left  for  you 
to  consider  is  the  amount  of  damage.  If, 
however,  the  plaintiff  has  failed  to  establish 
by  a  preponderance  of  the  evidence  that  the 
deceased,  Norman  Bdward  Sweat,  was  an  em- 
ployee of  defendant,  engaged  in  the  proper 
discharge  of  his  duties  toward  defendant,  but 
was  a  mere  volunteer  or  licensee,  then  your 
verdict  should  be  for  the  defendaiat  If  the 
evidence  be  evenly  balanced  on  that  question, 
it  will  be  your  duty  to  find  for  the  defendant. 
But  if  it  be  shown  by  a  preponderance  of  the 
evidence  that  deceased  was  such  employee, 
and  that  in  the  discharge  of  his  duty  as  such 
employee  he  was  injured  and  killed  on  account 
of  the  defective  condition  of  this  'bad-order* 
car,  then  you  should  find  for  the  plaintiff  and 
award  such  damages  as  will  compensate  his 
widow  and  children  tot  the  losa  sustained." 
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As  before  stated,  the  Jury  returned  a  ver- 
dict for  the  plaintiff.  Was  the  Instruction 
given  by  the  court  and  above  quoted  a  cor- 
rect statement  of  the  issue  to  be  determined, 
and  was  a  verdict  for  the  plaintlfT  sustained 
by  the  evidence?  We  think  the  issue  submit- 
ted to  the  Jury  by  the  above  instruction  is 
a  correct  statement  of  the  law  and  the  facts, 
and  that  a  verdict  for  the  plaintiff  Is  sustain- 
ed by  the  evidence. 

The  defendant  Insists  that  Sweat  in  go- 
ing between  the  cars,  whether  for  the  pur- 
pose of  inspecting  or  readjusting  the  coup- 
ling, or  othewlse,  was  a  mere  volunteer,  and 
for  that  reason  no  recovery  can  be  had.  We 
do  not  see  how  It  Is  possible  to  so  hold  in 
face  of  the  rule  promulgated  by  the  defendant 
hereinbefore  referred  to,  prescribing  the  du- 
ties of  employees  in  such  cases.  It  is  no  an- 
swer to  the  apparent  willingness  of  the  de- 
ceased to  assist,  if  assistance  was  needed, 
that  he  had  not  been  invited  to  do  so  or  that 
the  crew  of  the  train  containing  the  "bad- 
order"  car  was  able  to  take  care  of  their 
own  troubles.  The  rule  does  not  require  an 
employee  before  he  shall  assist  or  offer  to 
assist,  where  apparently  assistance  may  be 
needed,  to  decline  such  service  until  he  shall 
be  specially  Invited,  or  unless  he  shall 
have  first  determined  that  no  one  who  per- 
haps stands  in  a  closer  relationship  to  the 
service  to  be  performed  Is  available.  Such 
an  attitude  on  the  part  of  an  employee  would 
be  a  violation  of  both  the  letter  and  the 
spirit  of  the  rule,  and  would  result  in  an 
utter  demoralization  of  the  object  and  pur- 
pose intended  to  be  attained  thereby.  The 
deceased,  in  the  discharge  of  his  duty  to  the 
defendant  under  the  rule,  was  Justified  In 
offering  to  assist,  as  he  did,  In  the  inspection 
and  readjustment  of  the  defective  coupler, 
and  we  are  bound  to  presume,  in  the  absence 
of  evidence  to  the  contrary,  that  what  he 
did  in  that  regard  he  did  In  good  faith  and 
In  observance  of  a  duty  required  of  him  by 
his  master;  and  to  penalize  him  because  of 
Ills  faithfulness  in  this  respect  would  be  both 
unwarranted  and  unjust 

In  this  connection  what  the  Supreme  Court 
of  the  United  States  said  in  the  case  of  Spo- 
kane &  I  B.  Co.  V.  Campbell,  241  U.  S.  497- 
508,  36  Sup.  CL  683,  60  L.  Ed.  1125,  is  ap- 
plicable here: 

"It  is  most  earnestly  Insisted  that  the  find- 
ings establish  that  Campbell  was  not  in  the 
course  of  his  employment  when  he  was  in- 
jured, and  consequently  that  judgment  could 
not  properly  be  entered  in  his  favor  upon 
the  cause  of  action  established' by  the  general 
verdict.  This  invokes  the  doctrine  that  where 
an  employee  voluntarily' and  without  necessity 
growing  out  of  liis  work  abandons  the  employ- 
ment and  steps  entirely  aside  from  the  line 
of  his  duty,  he  suspends  the  relation  of  em- 
ployer and  employee  and  puts  himself  in  the 
attitude  of  a  stranger  or  a  licensee.  The 
eases  cited  are  those  where  an  employee  in- 
tentionally has  gone  outside  of  the  scope  of 
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his  employment  or  departed  from  the  place  of 
duty;  The  present  case  is  not  of  that  char* 
acter;  for  Campbell,  as  the  jury  might  and 
presumably  did  find,  had  no  thought  of  step- 
ping aside  from  the  line  of  Us  du^.  From 
the  fact  that  he  disregarded  and  in  effect 
violated  the  order  as  actually  communicated 
to  him,  it  of  course  does  not  necessarily  fol- 
low that  he  did  this  willfully.  The  jury  was 
not  bound  to  presume— it  would  hardly  be  rea- 
sonable to  presume— that  he  deliberately  and 
intentionally  ran  bis  train  out  upon  a  single 
track  on  which  he  knew  an  incoming  train 
with  superior  rights  was  then  da«.  However 
plain  his  mistake,  the  jnry  reasonably  might 
find  it  to  be  no  more  than  a  mistake  attriba- 
table  to  mental  al>erration,  or  inattention,  or 
failure  for  some  other  reason  to  apprehend 
or  comprehend  the  order  communicated  to  him. 
In  its  legal  effect  this  was  nothing  more  than 
negligence  on  his  part,  and  not  a  .departure 
from  the  course  of  his  employment.** 

The  court  then  speaks  of  some  of  the 
startling  consequences  that  would  ensue  If 
h^  otherwise,  and  closes  by  saying; 

"The  unsoundness  of  the  contention  Is  so 
apparent  that  further  discussion  Is  unneces- 
sary.** 

We  have  examined  the  several  cases  dted 
by  the  defendant  in  support  of  Its  view  of  the 
present  case,  but,  excepting  three  to  be  re- 
ferred to  presently,  none  of  them,  in  so  far 
as  we  have  been  able  to  discover,  involves  In 
any  way  the  federal  Safety  Appliance  Act, 
nor  were  the  courts  deciding  them  confronted 
with  a  rule  of  the  defendant  company  pre- 
scribing the  duties  and  obligations  of  em- 
ployees as  In  the  case  at  bar,  and  are  other- 
wise so  dissimilar  to  the  instant  case  as  to 
be  regarded  without  application.  Nor  do 
we  believe  that  the  application  of  any  of  the 
three  cases  referred  to  is  sufficient  to  Justi- 
fy an  extended  review  of  the  same,  particu- 
larly in  view  of  the  disposition  we  feel  com- 
pelled to  make  of  this  case  on  another  point. 

The  case  of  St  Louis  &  S.  F.  R.  Co.  y. 
Gonarty,  238  U.  S.  243,  35  Sup.  Ct  785,  59 
la.  Ed.  1290,  the  one  perhaps  most  relied  up- 
on by  defendant  Involved  a  consideration  of 
the  Safety  Appliance  Act  but  was  not  af- 
fected by  a  rule  of  the  defendant  prescrib- 
ing the  duties  of  employees,  etc.,  as  in  the 
case  at  bar.  We  think  but  a  casual  examin- 
ation of  this  case  will  readily  show  that  it 
can  in  no  way  affect  the  ruling  required  to  be 
made  in  the  Instant  case,  particularly  when 
read  In  connection  with  the  later  case  of 
LouisviUe  &  N.  R.  Co.  v.  I^ytcm,  243  U.  S.  617, 
87  Sup.  Ct  456,  61  U  Ed.  931.  The  same 
may  be  said  of  the  case  of  Dodge  vvQreat  W. 
B.  Co.,  164  Iowa,  627,  146  N.  W.  14.  wherein 
the  plaintiff  sought  to  invoke  the  provisions 
of  the  Safety  Appliance  Act  but  without 
success.  The  case  of  Byram  v.  Illinois  O. 
R.  Cto.,  172  Iowa,  68;,  IM  N.  W.  1006,  Ann. 
Oas.  1918A,  1067,  did  not  involve  the  Safety 
Apiidlanoe  Act  but  In  the  effort  to  save  hlm- 
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self  from  the  charge  of  being  a  mere  Tolon- 
teer  plaintiff  sought  to  Invoke  a  rule  of  the 
defendant  company  which,  however,  plainly 
appeared  to  have  no  application  to  the  act 
plaintiff  was  engaged  in  performing  when  the 
accident  happened.  We  are  convlneed  that  the 
ruling  in  the  case  at  bar  conflicts  In  no  way 
with  any  principle  of  law  decided  in  any  of 
the  cases  above  dted. 

We  are  likewise  of  the  opinion  that  upon 
the  facts  disclosed  by  the  evidence  in  the 
present  case  the  defendant  Is  liable  for  the 
death  of  deceased.  This  disposes  of  the  va- 
rious other  assignments  of  error  relating  to 
Instructions  given  and  tnstrnctions  refused 
pertaining  to  this  phase  of  the  ease. 

[3,  4]  The  remaining  principal  aBslgnments 
of  error  are:  (1)  That  defendant  did  not 
have  a  fair  trial  in  the  lower  court;  that  the 
whole  trial  was  one  of  ^notion  and  not  a 
fair  and  Just  consideration  of  the  rights  of 
the  parties;  that  there  was  a  stage  setting 
cunningly  indulged  In  by  the  frioids  of  the 
plaintiff  and  her  deceased  husband  in  the 
interests  of  plaintiff  and  to  the  disadvantage 
and  prejudice  of  the  defendant,  which  the 
defendant  was  powerless  to  overcome,  all  of 
which  culminated  in  the  excessive  verdict 
of  $6S,000,  reduced  by  the  court  to  ^,000; 
(2)  that  the  verdict,  even  as  reduced,  is  gross- 
ly excessive ;  (3)  that  the  court  erred  In  not 
instructing  the  Jury  that  if  they  found  for  the 
plaintiff  they  should  reduce  to  Its  present 
worth  the  financial  loss  which  the  evidence 
showed  the  plaintiff,  suing  tor  herself  and 
next  °  of  kin,  had  sustained,  and  return  a 
verdict  for  that  sum  only. 

We  think  the  defendant  is  entirely  right 
on  the  last  two  assignments  and  has  much 
Just  reason  for  complaint  under  the  first  one, 
and  for  all  of  which  we  think  a  new  trial 
must  be  granted.  The  aforesaid  assignments, 
being  BO  related  to  each  other  as  they  are, 
may  be  considered  together.  We  have  care- 
fully examined  the  record,  which  discloses 
an  account  of  things  complained  of  oocur^ 
ring  at  the  trial,  of  an  unusual  nature,  for 
the  most  of  which  the  trial  court  can  scarce- 
ly be  held  responsible,  but  which  must  be 
well  known  to  counsel,  as  the  same  are  speci- 
fied in  defendant's  brief  and  we  feel  compelled 
to  say  that  there  Is  In  It  much  that  mer- 
its disapproval — things  which  ought  to  have 
been  avoided  In  common  fairness  to  the  de- 
fendant, but  which  indulged  in  could  have 
but  one  ^ect,  that  of  unjustly  prejudicing 
the  defendant  and  precluding  it  from  a  fair 
and  even  chance  with  plaintiff  before  the 
Jury.  In,^he  belief,  however,  that  they,  or 
similar  inddents,  wiU  not  occur  upon  a  re- 
trial of  tbe  case,  we  do  not  stop  to  particu- 
larise further  in  tUs  respect 

As  before  stated,  we  think  the  verdict, 
evoi  as  rendered,  is  grossly  excessive,  and 
Its  excess  is  to  be  accounted  for  largely,  if 
not  entirely,  la  what  we  believe  yn»  the 


conrf B  error  In  refusing  to  instruct  the  Jurj 
that  it  was  their  duty  to  reduce  the  ascer- 
tained proceeds  of  the  probable  future  earn- 
ings of  deceased  to  their  present  worth  and 
Include  In  their  verdict  that  sum  only.  The 
defendant  tendered  an  InstructiiMi  of  that 
import,  but  the  same  was  refused  by  tbe 
court,  and  it  gave  no  instruction  on  the  sub- 
ject That  the  defendant  was  entitled  to 
such  an  instruction,  and  that,  if  tendered, 
it  was  the  duty  of  the  court  to  give  it,  is,  we 
think  borne  out  by  all  of  the  federal  author- 
ities on  the  subject,  authorities  which  are 
controlling  upon  the  state  courts  on  the  meas- 
ure of  damages  In  actions  based  upon  the 
federal  Employers'  Liability  Act  and  fed- 
eral Safety  Appliance  Act,  as  was  the  action 
In  the -case  at  bar.  See  Chesapeake  &  O.  R. 
Co,  V.  KeUy,  241  tJ.  S.  485,  36  Sup.  Ot  630, 
60  I*  Ed.  U17,  Ll  B.  A.  1917F.  367;  Chesa- 
peake &  O.  R.  Co.  V.  Galney,  241  U.  S.  494, 
36  Sup.  Ct  633,  60  Ll  Sd.  1124.  In  both  of 
these  cases  the  Kentucky  Court  of  Appeals 
was  reversed,  and  for  the  sole  reason  that  the 
state  court  rejected  the  present  worth  the- 
ory and  approved  the  verdict  of  the  Jary  on 
which  a  Judgment  was  entered  representing 
the  whole  bulk  sum  of  future  earnings  as 
payable  at  once.  See,  also,  Louisville  &  N.  B. 
Co,  T.  HoUoway,  246  U.  S.  625,  38  Sup,  Ct. 
379;  (12  L.  Ed.  867;  Vlcksburg  &  M.  R.  Co. 
V.  Putman,  118  U.  S,  646,  7  Sup.  Ct  1,  30 
L.  Ed.  257;  Pierce  v.  Tennessee  Ooal,  Iron 
&  R.  Co.  178  n.  &  1,  19  Sup.  Ot  835,  43  U 
Bd.691. 

The  plaintiff  insists  that  when  the  court 
Instructed  the  Jury  that  they  can  award  sndi 
damages  only  as  will  "compensate"  the  plain- 
tiff for  tlie  loss  sustained,  as  tbe  court  did 
in  the  case  at  bar,  the  Jury's  verdict  must 
be  presumed  to  be  their,  estimate  of  what 
the  actual  and  true  oompensatioa  Is,  valued 
at  its  present  worth.  That  is  virtually  wbat 
the  Kentucky  Court  of  Appeals  said  in  jnstifi- 
caticm  of  its  approval  of  a  bulk  verdict 
But  the  Supreme  Court  of  the  United  States 
said,  "The  theory  Is  erroneous,"  and  reversed 
the  state  court  The  Instructions  of  courts 
In  such  cases  almost  invariably  contain  the 
direction  to  the  Jury,  in  one  form  or  another, 
as  did  the  courts  In  the  Kentu<^  cases  above 
referred  to,  that  It  is  their  duty  to  award 
sudi  a  sum  only  as  will  fully  and  f&lrly 
"comnMosate^'  the  dei)endents.  But  we  think 
neither  court  nor  lawyers,  much  less  a  Jury, 
understand  from  such  instruction  that  on^ 
a  sum  equivalent  to  tbe  present  value  of  the 
aggregate  of  future  earnings  is  to  be  award- 
ed. That  this  is  the  correct  rule,  and  that 
any  other  ironld  be  unwarranted,  may  be 
illustrated  by  tbe  verdict  in  the  present  case 
as  demonstrated  In  defendants  brief,  nam^ 
ly:  If  the  $40,000,  the  amount  at  the  Judg^ 
ment  rendered  in  this  case,  were  turned 
over  in  bulk  to  the  dependents  herein,  by 
placing  the  same  at  6  pec  cent  simple  In- 
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terest.  It  would  yield  to  tbe  dependents  an- 
nually a  sum  equal  to  $360  more  than  they 
ever  received  fromi  the  deceased  ia  his  life- 
time, and  yet  at  the  end  of  all  th^r  lives  they 
would  still  have  the  $40,000  intact.  This 
Is  more  than  tbe  law  affords.  As  we  said 
before,  the  law  In  such  cases  pretty  definite- 
ly defines  and  limits  the  tiemeats  of  dam- 
age to  be  considered,  and,  except  in  rare 
cases,  those  damages  are  capable  of  being 
compaited  with  almost  mathematical  cer- 
tainty. This  Is  not  a  case  where  the  bars 
may  be  let  down  and  the  jury  allowed  to 
scamper  into  tbe  field  of  wild  speculation 
and  return  a  verdict  in  any  sum  that  may 
suit  their  fancy,  nie  plaintlfF  soed  for 
$100,000,  and  her  counsel  told  the  Jury  he 
"wanted  the -largest  verdict  ever  returned 
In  Dawes  county."  The  Jury  not  only  granted 
his  request,  but  went  several  better,  and, 
^)paEreatIy  believing  there  was  no  limit, 
tretumed  a  verdict  for  a  sum  greater  by 
$16,000  than  the  court,  and  even  counsel 
himself,  bdleved  plaintiff  was  entitled  to 
receive. 

Except  for  the  somewhat  nnnsual  elemHit 
of  damages  injected  in  the  case,  alleged  to 
result  from  being  deprived  of  a  few  simple 
ordinary  domestic  services  the  deceased  may 
have  been  accustomed  to  perform  in  and 
about  the  home,  an  elonent  which  when 
measured  in  money  value,  as  it  must  needs 
be,  is  always  of  a  most  doubtful  and  \mcer- 
tain  nature  at  best,  except,  we  say,  for  this 
element  alone,  the  evidence  furnishes  a  ba- 
sis fromi  which  the  damages  to  be  awarded 
can  be  ascertained  to  almost  a  mathematical 
certainty.  Applying  the  formula  for  obtain- 
ing the  present  worth  on  the  basis  of  the 
annuity  tables  prescribed  in  the  Nebraska 
statute,  which  has  been  tlie  method  followed 
in  this  state  for  a  great  many  years,  and  as- 
suming, as  the  evidence  shows,  that  deceased 
earned  $200  a  month,  which  is  probably  tbe 
apex  of  wartime  wages,  and  that  bis  per- 
sonal expenses  did  not  exceed  $30  a  month, 
so  that  he  contributed  to  his  family  $170 
a  month,  or  $2,010  a  year,  and  assuming, 
further,  that  he  would  have  continued  doing 
so  throughout  his  whole  30  years'  expectancy 
of  life,  the  present  worth  of  the  entire  pro- 
ceeds on  the  ordinary  6  per  cent  basis 
would  be  exactly  a  fraction  less  than  $21,- 
867.15. 

We  do  not  wish  to  be  imderstood  as  saying 
that  this  Is  tbe  exact  sum,  no  more  nor  no 
less,  which  should  be  awarded  for  future 
earnings.    It  depends  on  the  rate  of  interest 
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at  which  the  proceeds  should  be  computed, 
and  perhaps  whether  or  not  tlia  Interest 
should  be  computed  on  the  system  of  annual 
rests,  but  wliat  we  do  mean  to  say  Is  that 
this  is  the  iMrlncipIe  on  which  the  award  for 
future  earnings  should  1>e  made,  and,  ap- 
proximately speaking,  the  above  sum  cannot 
be  far  from  the  Just  amount  to  be  awarded 
in  tibls  case. 

If,  perdiance.  plaintiff  shonld  claim  that 
.we  have  a  right  to  assume  that  the  Jury 
found  that  tbe  deceased  would  have  outlived 
his  exi)ectancy  and  thereby  Increase  the  ag- 
gregate earnings  pvc^mrtionat^,  the  an- 
swer is  that  there  Is  no  Juatlflcation  for  such 
claim.  For  the  Jury  to  have  done  so,  with 
30  years  intervening  between  decedent's 
death  and  the  end  of  his  expectancy,  would 
be  the  purest  speculation.  Too  many  things 
are  likely  to  intervene  to  shorten  Ufe,  and 
few,  if  any,  to  lengthen  It  during  so  long  a 
time.  If  it  were  a  case  wbere  the  deceased 
had  already  approached  the  end  of  his  ex- 
I>ectancy,  and  Immediately  before  his  death 
be  was  shown  to  be  a  person  of  sound  and 
vigorous  physical  and  mental  health,  there 
might  be  some  Justification  for  one  to  con- 
clude that  such  person  would  outlive  his 
exx)ectancy  a  few  years,  but  In  our  opinion 
no  such  theory  can  be  indulged  in  where  the 
time  Intervening  between  the  death  of  one 
and  the  end  of  his  life  expectancy  Is  so  great 
as  that  existing  in  the  present  case. 

Aside,  then,  from  that  which  might  prop- 
erly be  allowed  for  the  loss  of  simple,  do- 
mestic services  before  referred  to,  of  the 
money  value  of  which  no  evidence  was  of- 
fered, it  is  difficult  to  see  how  the  Judpnent 
could  be  greater  than  the  amount  above  in- 
dicated. While  the  domestic  services  re- 
ferred to  may  be  invaluable,  estimated  from 


a  standpoint  of  sentiment  and  parental  as- 
sociation, measured  by  a  money  value,  as 
they  must  be,  they  cannot  be  more  tban  In- 
considerable under  the  evidence  in  the  case; 
So  that  even  allowing  a  most  liberal  sum  for 
this  item  would  still  leave  the  Judgment  ren- 
dered grossly  excessive. 

We  regret  that  it  seems  necessary  to 
order  a  new  trial  of  the  case,  and  were  it 
not  for  this  item  of  domestic  services  above 
mentioned,  the  court  could  readily  adjust 
the  amount  to  be  awarded  with  exact  Jus- 
tice to  both  parties,  but,  because  of  this 
and  the  errors  pointed  out  in  the  record, 
the  Judgment  must  be  reraned  and  a  new 
trial  ordered. 

Reversed. 
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SHEEAN    V.    HINES,    Director    General    of 
Railroads.    (No.  21734.) 

(Supreme  Court  of  Nebraska.    Oct.  14,  1921.) 

(Syllabut  ly  the  Court.) 

1.  Master  and  aervant  <3=>285(8),  286(14)— 
CoaflictlBg  evidenoe  of  negllgonoe  la  main- 
tenance of  railroad  track  and  proximate 
oause  of  Injury,  for  Jnry. 

Where,  in  an  action  for  damages  against 
tlie  Director  General  of  Bailroads,  for  the 
death  of  plaintiff's  decedent,  caused  by  the 
alleged  negligent  maintenance  of  defendant's 
roadbed  and  track,  the  evidence  as  to  negli- 
gence and  the  proximate  cause  of  the  accident 
is  sharply  conflicting,  although  the  defend- 
ant's testimony  may  strongly  tend  to  overcome 
that  of  the  plaintiff,  yet  if  the  evidence  upon 
these  issues,  taken  as  a  whole,  is  such  as 
from  which  different  minds  may  honestly  draw 
different  inferences  and  condusions,  and  the 
testimony  is  sufScient  to  sustain  a  verdict  for 
the  plaintiff,  if  one  be  found  in  her  favor,  the 
situation  presents  one  proper  to  be  submitted 
to  a  jury. 

2.  Master  and  servant  «=>276(6),  278(7), 
285(8),  286(14)— Negligence  In  maintaining 
railroad  trajck  and  proximate  oause  of  In- 
Jury  hold  for  Jury  on  evidenoe  which  sas- 
talns  verdict. 

Evidence  upon  the  issnes  referred  to  ex- 
amined, and  held  proper  to  submit  the  same  to 
the  Jury;  held,  further,  the  evidence  upon  the 
same  sufficient  to  sustain  a  verdict  for  the 
plaintiff  if  submitted  to  the  jury  on  proper 
instractionB. 

3.  Appeal  and  error  «=>843(2)— Whether  In- 
stniotlon  permitting  consideration  of  what  oe- 
cnrred  was  error  not  decided. 

Where,  in  an  action  for  damages  against 
the  Director  General  of  railroads  for  the  death 
of  plaintiff's  decedent,  caused  by  the  alleged 
negligent  maintenance  of  defendant's  roadbed 
and  track,  wherein  it  appeared  that  the  engine 
which  the  decedent  was  operating  became  de- 
railed, the  train  wrecked,  and  the  decedent 
killed,  the  court  submitted  the  question  of  neg- 
ligence to  the  jury  by  an  instruction,  perhaps 
otherwise  proper,  but  containing  the  state- 
ment, "You  are  not  confined  to  the  state- 
ments of  witnesses  alone,  but  you  are  at  lib- 
erty to  consider  what  oocurred  [italics  ours]," 
held  probable  error,  but  not  definitely  decided 
for  reasons  stated  in  the  opinion. 

4.  Master  and  servant  «=>288(2)— Looomotlve 
•nglneer's  assumption  of  risk  held  question 
for  Jury. 

n>e  defendant,  interposing  the  defense  of 
assumption  of  risk,  introduced  evidence  strong- 
ly tending  to  establish  the  same.  Held,  nev- 
ertheless, it  was  one  of  the  questions,  among 
other  things,  proper  to  be  submitted  to  the 
jury,  which  was  done  by  a  proper  instruction 
on  the  subject. 


5.  Courts  «s»97(5)— Death  <8=>9S(3),  104(6) 
—Federal  mle  of  damages  under  federal 
Employers'  Liability  Aot  oofltrclllng  In  state 
court  charging  on  Issue. 

In  an  action  for  damages  against  the  Di- 
rector General  of  Railroads  for  the  death  of 
plaintiff's  decedent,  instituted  in  a  state  court 
under  the  federal  Bmployers'  liability  Act, 
upon  a  finding  for  plaintiff,  the  measure  of 
damages  must  be  settled  according  to  the  prin- 
ciplee  of  law  as  administered  by  the  federal 
courts  requiring  the  ascertained  proceeds  of 
the  probable  future  earnings  of  decedent  to  be 
reduced  to  their  present  worth  and  to  include 
in  the  verdict  to  be  rendered  by  the  jury  such 
sum  only,  and  it  Is  the  duty  of  the  state  court 
to  so  instruct  the  jnry.  The  defendant  having 
tendered  such  instruction  to  the  trial  eoart, 
and  the  court  having  refused  the  same,  and 
giving  no  instruction  upon  the  subject,  keld, 
error.     Sweat  v.  Hines,  184  N.  W.  827. 

6.  Death  «=999  (4)— Damages  held  oxoaasiva. 

In  view  of  the  foregoing  and  in  connection 
therewith,  held,  further,  that  the  verdict  and 
the  judgment  rendered  thereon  is  grossly  ex- 
cessive, because  of  which  a  new  trial  moat 
be  granted. 

Appeal  from  District  Cioart,  Dawes  Coun- 
ty ;  Westover,  Judges 

Action  by  Nellie  E.  Sheean,  as  administra- 
trix of  the  estate  of  Thomas  S.  Sheean,  de- 
ceased, against  Walker  D.  Hlnes,  Director 
General  of  Railroads  of  the  United  States 
under  the  Railroad  Administration,  for  dam- 
ages for  the  death  of  plaintiff's  Intestate. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed,  and  new  trial  granted. 

Wymer  Dressier  and  Robert  D.  Neely,  both 
of  Omaha,  and  Paul  B.  Topping,  of  Nebraska 
City,  for  appellant. 

Earl  McDowell,  of  Oawford,  and  M.  F. 
Harrington,  of  O'Neill,  for  appellee. 

Heard  before  MORRISSET,  a  J.,  ROSE, 
AIiDEICH,  and  FIANSBURG,  JJ.,  and 
DICKSON  and  TROUP,  District  Judges. 

TROUP,  District  Judge.  This  is  an  action 
for  damages  against  the  Director  General  of 
Railroads,  brought  by  Nellie  E.  Sheean,  ad- 
ministratrix of  the  estate  of  her  deceased 
husband,  who,  at  the  time  of  the  accident  re- 
sulting in  his  death,  was  a  locomotive  engi- 
neer In  the  employ  of  defendant.  The  action 
Is  brought  under  the  federal  Employers'  £Ja- 
blUty  Act  (U.  S.  Comp.  St  Sf  8657-8666),  and 
charges  the  accident  to  have  occurred  while 
both  the  defendant  and  the  deceased  were 
engaged  In  the  trafBc  of  Interstate  commerce. 
The  particular  provision  of  the  federal  £<m- 
ployers'  Liability  Act  involved  in  the  pres- 
ent suit  Is  that  contained  in  section  1  of  the 
act  (U.  S.  Comp.  St.  i  8657),  which  provides 
that  every  common  carrier  by  railroad  en- 
gaged in  interstate  commerce  shall  be  liable 
in  damages  to  any  person  suffering  Injuri 
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while  he  Is  employed  by  such  carrier,  or,  in 
case  of  the  death  of  such  employee,  to  hia  or 
her  personal  representatire,  "for  such  injury 
or  death  resulting  in  whole  or  in  part  from 
the  negligence  of  any  of  the  officers,  agents, 
or  onployees  of  such  carrier,  or  by  reason  of 
any  defect  or  instfficiency,  due  to  its  negli- 
gence in  its  cars,  engines,  appliances,  ma- 
chinery, track,  roadbed,  works,  boats, 
wharves,  or  other  equipment" 

That  part  of  plaintiff's  petition  relied  upon 
to  maintain  her  action  under  said  provision 
is  In  substance  as  follows: 

That  at  said  time  (June  7,  1919)  the  de- 
fendant unlawfully  and  negligently  kept  and 
maintained  the  said  railroad  track,  including 
the  roadbed,  rails,  ties,  spikes  and  all  parts 
thereof,  a  short  distance  to  the  west  of  the 
station  of  Stroud,  in  the  state  of  Wyoming, 
in  a  loose,  dangerous  and  negligent  condition, 
and  in  a  condition  where  it  was  dangerous  for 
said  Sheean,  or  any  other  employee  of  defend- 
ant, to  operate  a  locomotive  engine  over  said 
track,  and  that,  on  said  day  and  while  so  em- 
ployed, said  Sheean,  while  operating  a  locomo- 
tive for  and  in  behalf  of  defendant  and  aid- 
ing and  assisting  in  carrying  on  said  business 
of  interstate  commerce  by  him  as  an  employee, 
ran  said  locomotive  over  said  track  and  by  rea- 
son of  the  aforesaid  unlawful,  negligent  and 
unsafe  condition  of  said  track,  roadbed,  ties, 
rails,  and  spikes,  the  said  locomotive  was 
derailed  and  overturned,  and  said  Sheean  was 
crushed  and  scalded  in  all  parts  of  his  body, 
whereof  he  suffered  great  torture  and  anguish 
and  as  the  result  thereof  died  on  the  12tb  of 
June,  1919. 

The  defendant's  answer  admits  that,  at  the 
time  and  place  alleged  in  plaintiffs  petition, 
the  deceased  received  injuries  by  the  derail- 
ment of  the  engine  which  he  was  operating, 
while  in  the  employ  of  the  defendant  and 
while  both  were  engaged  in  interstate  com- 
merce, and  from  which  injuries  the  deceased 
died  on  the  date  alleged,  but  denies  each 
and  every  other  allegation  in  plaintiff's  peti- 
tion. 

"Further  answering,  the  defendant  alleges 
that  the  said  Thomas  S.  Sheean  had  been  an 
engineer  in  the  defendant's  employ  for  a  long 
time  prior  to  said  date;  that  he  had  operat- 
ed an  engine  as  engineer  over  said  railroad 
track  on  which  said  accident  occurred  for  a 
long  time  and  was  familiar  with  the  condi- 
tion of  said  track  and  all  parts  thereof;  that 
said  Thomas  S.  Sheean  had  complete  control 
of  the  engine  he  was  operating  and  with  full 
power  to  regnlate  the  speed  thereof,  and  de- 
fendant alleges  that  the  said  Thomas  S,  Shee- 
an assumed  the  risk  of  said  engine  becom- 
ing derailed  by  reason  of  the  speed  at  which 
he  was  operating  same  over  said  track." 

The  reply  of  the  plaintiff  is  a  general 
deniaL 

The  two  Questions  In  dispute  under  the 
Issues  thus  raised  are,  therefore :  (1)  Did  the 
defendant  negligently  maintain  Its  track  or 
roadbed  at  the  time  and  place  alleged  in  a 
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condition  substantially  as  charged  In  plaln- 
tlfTs  petition?  and  (2)  In  any  event,  did  the 
deceased  assume  the  risk  in  operating  his 
engine  over  the  same? 

The  plaintiff  Introduced  the  testimony  of 
a  number  of  witnesses  tending  to  support 
the  allegations  of  her  petition  in  respect  to 
the  condition  of  defendant's  track  and  road- 
bed, and,  on  the  other  hand,  defendant  in- 
troduced the  testimony  of  a  number  of  wit- 
nesses tending  to  show  that  defendant's  tra<* 
and  roadbed  at  the  time  and  place  in  ques- 
tion was  in  a  sound  and  normal  conditicMi, 
that  defendant  was  free  from  negligence, 
and  that  the  accident  was  one  of  those  hap- 
pening from  an  unknown  cause,  for  which 
the  defendant  is  not  liable,  and  further  that 
the  deceased  assumed  the  risk  of  whatever 
danger  there  was  incurred,  and  that  for 
either  one  or  both  reasons  the  defendant 
was  entitled  to  a  directed  verdict  In  its  fa- 
vor. The  court  denied  the  request  for  a 
directed  verdict  and  submitted  the  issues 
to  the  Jury  under  certain  instructions.  We 
think  there  was  no  error  in  submitting  the 
case  to  the  Jury.  The  train  (passenger) 
which  met  with  the  accident  was  traveling 
westward  at  the  rate  of  about  86  or  40  miles 
an  hour,  when  the  undisputed  evidoice 
shows  that  something  caused  the  south  or 
left-hand  side  of  the  engine  to  be  tilted  up  so 
that  the  flanges  of  the  drive  wheels  got  up- 
on the  top  or  ball  of  the  south  rail;  and  thus 
rode  for  a  distance  of  about  26  feet,  when 
the  south  drive  wheels  of  the  engine  dropped 
off  the  rail  entirely  on  the  south  side  of  the 
rail,  tearing  up  the  track  for  a  distance  of 
SO  or  60  feet,  when  the  engine  finally  plunged 
into  the  ditdi  on  the  south  side  of  the  track 
and  the  disaster  followed.  The  engineer  was 
pinioned  under  some  parts  of  the  engine  and 
the  escaping  steam  so  scalded  him  that  he 
died  five  days  thereafter.  The  tender  and 
at  least  one  car  were  entirely  upset,  and  two 
or  three  other  cars  partially  derailed.  There 
was  no  evidence  that  the  wheels,  flanges,  or 
any  other  parts  of  the  engine  or  the  running 
gear  of  any  of  the  cars  comprising  the  train 
or  the  rails  were  defective  in  any  way. 

The  plaintiff  called  four  witnesses  to  tes- 
tify as  to  the  condition  of  the  track  and 
roadbed  at  the  point  in  question,  and  to  dr- 
cumstances  surrounding  the  accident,  one  a 
lawyer  and  passenger,  another  in  the  railway 
mall  service,  upon  the  wrecked  train,  an- 
other a  contractor,  but  in  what  business  is 
not  disclosed,  and  the  fourth  a  locomotive 
engineer  In  the  employ  of  the  defendant  com- 
pany, and  brother-in-law  of  deceased.  The 
last  two  were  not  present  at  the  happening 
of  the  accident,  but  arrived  soon  thereafter. 
All  of  these  witnesses  testified  that  they  had 
examined  the  track  and  roadbed  Immedlatdy 
after  and  in  the  immediate  vicinity  of  the  ac- 

1  cident,  and  east  of  where  the  track  had  been 
torn  up  by  the  wreck,  and  testified  g^ierally 

I  that  some  of  the  ties  were  rotten,  some  split. 
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some  spikes  gone,  others  loose,  one  of  four 
bolts  to  a  certain  flsh  plate  missing,  another 
loose,  earth  balast  only  composed  the  road- 
bed, some  ties  were  "hollow,"  that  is,  holes 
underneath  them  so  that  the  tradi  and  ties 
were  low  in  spots  on  both  sides,  and  that 
there  was  a  slight  curve  In  the  track  at  point 
of  accident  In  addition  to  the  foregoing,  the 
locomotive  engineer,  witness,  testified  that 
the  surface  of  the  rails  was  not  level,  that  it 
was  low  In  spots  for  three  or  four  rails  on 
each  side,  an  estimate  of  two  inches  of  de- 
pression; that  the  low  places  were  not  di- 
rectly opposite  each  other;  that  he  had  been 
running  an  engine  for  28  years  and  knew 
the  effect  of  the  action  of  a  locomotive  run- 
ning over  a  roadbed  in  that  condition,  and 
stated  that: 

"When  yon  hit  a  low  spot  in  the  roil  the 
engine  wiU  swing  over  that  way.  *  *  *  It 
has  a  tendency  to  raise  the  other  side  of  the 
engine  up  off  the  rail,  and  then  when  it  goes 
back,  if  it  runs  into  a  hole  on  the  other  side, 
it  will  go  over  that  much  farther.  •  •  •  It 
will  spread  the  track  where  the  ties  are  bad 
and  the  spikes  are  poor,  and  it  has  a  tend- 
ency to  raise  the  flange  up  higher  than  the 
rail,  and  leave  the  track." 

On  the  other  hand,  eight  witnesses  called 
by  the  defendant  testified  to  the  condition 
of  tbe  trade  at  the  point  in  (luestion,  all  of 
them  in  •the  employ  of  the  defendant — one 
roadmaster  and  trackman  tor  41  years;  an- 
other division  superintendent  of  39  years' 
experience;  another  roadmaster  over  that 
part  of  the  road  where  the  wredc  occurred; 
another  a  civil  engineer;  and  the  others  as 
follows:  A  machinist,  boiler  foreman,  round- 
house foreman  and  baggageman  on  the  wreck- 
ed train.  The  majority,  if  not  all  of  these 
witnesses,  testified  that  tbey  had  examined 
the  track  and  roadbed  in  the  vicinity  of  the 
accident,  particularly  east  of  that  part  torn 
up  by  the  wreck,  wlQi  considerable  care,  and 
state  generally  that  there  is  no  curve  in  the 
track  at  the  point  of  accident,  but,  on  the 
contrary,  it  Is  perfectly  straight,  and  is  so 
for  more  than  2,000  feet  either  way  from 
said  point;  that  there  were  no  rotten  ties  or 
displaced  spikes  or  bolts;  that  the  roadbed 
was  dry,  sound,  and  in  good  usable  order  as 
other  parts  of  the  road.  In  addition  to  the 
above  testimony,  two  of  the  witnesses,  the 
division  superintendent  and  the  assistant 
civil  engineer,  testified  that  they  tested  the 
level  of  said  track  with  a  spirit  level  and 
gauged  the  width  thereof  for  a  distance  of 
eight  rails  east  of  the  point  of  accident; 
that  the  track  was  in  perfect  gauge  except 
one  spot  where  it  was  one-half  inch  wide, 
which  was  insignificant  in  practical  railroad- 
ing; that  the  spirit  level  showed  the  north 
rail  uniformly  low,  varying  from  one-fourth 
to  seven-eighths  of  an  inch,  and  two  low 
points  on  opposite  sides  of  three-eighths  indh 
each.  Asked  as  to  whether  a  spot  out  of 
level  seven-eighths  of  an  inch  would  affect 


the  safety  of  the  track,  the  witness  an- 
swered: 

"No,  sir— >well,  that  would  depend  on  dr- 
cnmstances.  If  yon  had  just  one  spot  that 
was  seven-eighths,  one  short  spot,  an  engine 
running  at  high  speed  would  drop  inte  that 
and  out  quick,  of  course  that  might  throw  the 
engine  all  right,  but  it  wouldn't  be  dangerous 
at  reasonable  speed." 

The  witness  also  testified,  taowew,  that 
seven-eighths  of  an  inch  out  of  lev^  is  not 
an  unusual  thing  in  practical  railroading. 
They  also  testified  that,  if  an  engine  passing 
over  a  rail  was  to  spring  down  two  or  three 
Inches  and  then  spring  back  again,  it  would 
leave  evid^ice  of  such  action  on  the  road- 
bed, whldi  could  be  detected  upon  examina- 
tion, and  that  no  suCh  evidence  was  detected. 
The  division  superintendent  also  testified 
that  after  careful  examination  he  was  un- 
able to  ascertain  what  caused  the  wreck,  and 
that  it  was  bis  opinion  that  no  man  could 
tell  the  cause.  It  was  also  in  evldoice  that 
on  the  same  day,  prior  to  the  wreck,  seven 
trains— two  passengers  and  flvo  freight 
trains— passed  over  the  same  piece  of  road 
In  perfect  safety,  one  passenger  train  nm- 
nlng  at  the  rate  of  43  miles  an  hour. 

[1,2]  The  defendant  urgently  cont^ds 
that  upon  the  whole  evidence  on  this  branch 
of  the  case,  the  substance  of  which  Is  given 
above,  the  plaintiff  has  failed  to  establiah 
any  negligence  on  the  part  of  defoidant,  ot 
that  the  negligence  attempted  to  be  estab- 
lished was  the  cause  of  the  accident;  and, 
anable  Itself  to  account  for  the  derailment 
or  to  offer  any  explanation  of  how  the  ac- 
cident occurred,  it  Insists  that  it  is  merely 
one  of  such  accidents  as  are  constantly  oc- 
curring in  railroad  history,  notwithstanding 
the  exercise  of  great  care. 

It  may  be  admitted  that  the  defendant's 
evidence  tends  stronger  to  support  the  rea- 
sonably sound  condition  of  its  road,  and  yet 
we  are  of  the  opinion  that  the  evidence  ot 
the  plalntlfl  tending  to  show  the  contrary, 
together  with  some  evidence  given  on  the 
part  of  defendant,  as  to  some  impairment 
of  defendant's  track  at  the  point  in  question, 
and  the  admission  by  the  witness  that  sudh 
impairment  might  be  instnunental  in  causing 
a  wreck,  affords  a  sufficient  Justification  to 
submit  this  disputed  question  to  the  Jury 
for  its  determination,  and,  that  having  been 
done,  that  there  is  suf&cient  evidence  to 
sustain  the  finding  of  the  Jury  that  defend- 
ant's track  at  the  point  in  qnestUm  was 
negligently  maintained. 

The  plaintiff  was  not  bound  to  establish 
negligence  to  an  absolute  certainty;  it  is 
sufficient  if  the  evidence  furnishes  a  reason- 
able basis  for  satisfying  the  Jury  that  the 
defendant  was  guilty  of  negligence  as  al- 
leged. Neither  is  it  necessary,  nor  always 
possible,  to  establish  with  absolute  certainty 
the  connection  of  cause  and  effect  between 
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the  negligent  act  or  condition,  and  the  ac- 
cident and  Injury  that  follows.  It  is  likewise 
snfflclent  In  this  particular  if  the  evidence 
famishes  a  reasonable  basis  for  satisfying 
the  minds  of  the  Jury  tbat  the  negligent 
condition  complained  of  was  the  proximate 
and  operating  cause  of  the  accident  Orth 
T.  fit.  Paul,  M.  ft  M.  Ry.  Co.,  47  AUnn.  384,  50 
N.  W.  363 ;  Olson  v.  Great  Northern  R.  Co.,  68 
Minn.  155,  71  N.  W.  5.  And  when  it  Is  ad- 
mitted by  the  defendant  tbat  the  north  rail 
was  low  In  spots  from  one-fourth  to  seven- 
eighths  of  an  Inch,  and  plaintiff's  witnesses 
testify  It  was  low  about  2  inches,  and  that 
the  effect  of  such  condition  would  l>e  to  cause 
the  engine  to  tilt  down  on  the  north  side 
and  up  on  the  south  side,  and  the  south  drive 
wheels  were  elevated,  by  some  meafts,  so  that 
the  flanges  rode  the  top  or  ball  of  the  rail 
for  a  distance  of  26  feet,  then  dropped  off 
entirely  and  the  disaster  followed,  It  is  not 
an  unwarranted  deduction  to  account  for  the 
accident  In  the  way  suggested,  particularly 
so  when  no  other  explanation  is  afforded. 
The  condition  of  defendant's  road,  the  al- 
leged negligence  of  defendant  in  respect 
thereto,  and  the  cause  of  the  accident  in  con- 
nection therewith  were  all  matters  in  dispute, 
and  the  evidence  in  relation  to  them  Is  such 
from  which  fair-minded  men  may  draw  dif- 
ferent Inferences  and  conclusions.  It  was 
therefore  proper  to  submit  these  questions 
to  a  Jury  under  proper  instructions. 

[8]  The  defendant  further  complains,  how- 
ever, that  the  court  erred  in  its  instruction 
to  the  Jury  in  this  respect.  The  court's  in- 
strnctlon  upon  this  branch  of  the  case  is  as 
follows: 

"Under  the  act  of  Congress  under  which  this 
suit  is  being  prosecnted,  it  was  the  duty  of  the 
defendant  to  exercise  due  care  and  caution 
to  have  the  railroad  at  and  about  the  place 
where  the  engine  operated  by  Sheehan  was 
derailed  in  a  condition  that  wag  reasonably 
safe.  And  joa  are  to  determine  from  all  of 
the  evidence  whether  that  was  the  condition 
of  this  railroad.  As  to  whether  this  track  was 
maintained  in  proper  condition,  or  negligently 
maintained  and  used,  is  a  question  for  you  to 
determine  under  the  entire  evidence  in  the 
case.  Negligence  is  the  doing  of  something 
which  a  railroad  corporation  of  ordinary  pru- 
dence wonld  not  do  under  the  conditions,  or  the 
faflure  to  do  that  which  a  railway  corporation 
of  ordinary  prudence  would  do  under  the  dr- 
cnmstanees.  And  it  is  for  you  to  determine 
from  all  the  evidence  whether  this  railroad 
was  kept  and  maintained  negligently  or  not. 
The  plaintiff  is  required  to  prove  by  a  pre- 
ponderance of  the  evidence  that  it  was  negli- 
gently maintained.  This  you  will  determine 
upon  all  the  eridenccw  Tou  will  determine 
It  from  all  the  (acts  and  circumstances  in  the 
case.  You  are  not  confined  to  the  statements 
of  witnesses  alone,  iut  you  are  at  Uberty  to 
consider  Khat  occurred  [italics  ours],  and  all 
the  facts  and  circumstances  tbat  will  aid  you 
in  arriving  at  the  truth,  and  which  will  oiable 
yoo  to  say  whether  the  injuries  sustained  by 
Sheean  were  due  to  the  negligence  of  the  de- 
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fendant  In  die  matter  of  the  roadbed  in  ques- 
tion." 

That  part  of  the  Instmction  In  Italics  forms 
the  ground  of  defendant's  complaint  The 
defendant  claims  that  this  is  equivalent  to  in- 
structing the  jury  tbat  it  may  consider  the 
mere  happening  of  an  accident  as  evidence  of 
defendant's  negligence,  and  after  due  con- 
sideration we  confess  ive  are  unable  to  dis- 
tinguish any  material  difference  between  the 
two  propositions.  We  think  it  must  be  con- 
ceded that  it  would  have  been  error  for  the 
court  to  have  instructed  the  Jury  that  it  was 
at  liberty  to  consider  the  mere  happening  of 
the  accident  itself  as  evidence  of  defendant's 
negligence,  and  yet  we  think  that  is  what 
the  court's  Instruction  amounts  to.  In  addi- 
tion to  the  statements  of  the  witnesses  as  to 
the  facts  and  circumstances  surrounding  the 
accident  we  are  unable  to  perceive  what 
there  is  left  to  consider  as  having  "occurred," 
except  the  mere  happening  of  the  accident 
or  wreck  itself,  and  that  plaintiff's  deced- 
ent was  killed.  The  court  of  course,  might 
properly  enough  have  told  the  jury  that,  in 
addition  to  the  positive  facts  established  by 
the  evidence.  It  would  be  at  liberty  to  con- 
sider all  reasonable  Inferences  naturally 
and  logically  deduclble  therefrom,  but  that 
is  not  what  the  court  said,  nor  do  we  think 
that  what  the  court  did  say  is  equivalent 
thereto.  There  are  two  reasons  why  that 
part  of  the  court's  Instruction  referred  to 
may  be  specially  objectionable  in  the  present 
case:  First,  because  the  evidence  between 
plaintiff  and  defendant  on  the  question  of 
negligence  was  close  and  near  evenly  divided, 
and  a  finding  for  the  defendant  on  that  point 
would  bare  ample  evidence  In  the  record  to 
sustain  It;  and,  second,  because,  generally 
speaking,  under  the  rule  obtaining  In  the 
federal  courts,  which  Is  controlling  in  this 
case,  the  doctrine  of  res  ipsa  loquitur  does 
not  apply  in  actions  between  employer  and 
employee. 

We  are  strongly  inclined  to  the  opinion 
that  the  error  complained  of  is  sufficiently 
grave  of  Itself  to  require  a  reversal  of  the 
case;  but  Inasmuch  as  there  must  be  a 
new  trial  ordered  for  anotUer  reason,  we 
pass  the  point  at  this  time  without  further 
consideration,  except  to  suggest  that  upon 
a  retrial  that  part  of  the  court's  Instruction 
referred  to  be  eliminated. 

[*]  One  of  the  chief  defenses  in  the  case 
was  tliat  plaintiff's  decedent  assumed  the 
risk  of  whatever  danger  there  was  incurred 
in  running  his  engine  over  defendant's  road, 
and  defendant  claims  that  the  evidence  con- 
clusively shows  that  decedent  was  familiar 
with  all  the  conditions  of  the  road  generally, 
including  the  point  in  question,  and  fully- 
understood  and  appreciated  the  whole  situ- 
ation and  conditions  as  they  actually  were^ 
so  that  It  was  the  duty  of  the  court  to  have 
instructed  tbe  Jury  to  that  effect  and  that 
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therefore,  as  a  matter  of  law,  plaintiff  could 
not  recover.  While  there  is  a  strong  tenden- 
cy to  the  belief,  from  the  evidence,  that  de- 
fendant may  be  right  on  this  point,  yet  we 
feel  constrained  to  hold,  nevertheless,  that 
this  Is  one  of  the  questions,  among  others, 
that  was  proper  to  submit  to  the  Jury  for 
its  determination.  The  court  recognized  that 
the  assumption  of  risk  was  a  proper  defense 
and  submitted  the  question  fully  by  a  sepa- 
rate Instruction  which  we  think  stated  the 
law  correctly  as  applicable  to  the  facts  in  the 
case,  and  to  which  the  defendant  made  no 
specific  objection,  except  that  the  verdict  is 
contrary  thereto. 

[6, 8]  The  next  and  last  assignments  of 
error  are  that  the  verdict  as  returned  by  the 
JUiy,  and  on  which  Judgment  was  entered 
by  the  court,  is  greatly  excessive,  and  for 
the  failure  of  the  court  to  instruct  the  Jury 
that.  If  it  found  for  the  plaintiff,  it  should 
reduce  the  aggregate  of  the  anticipated  earn- 
ings of  decedent,  as  shown  by  the  evidence, 
to  their  present  worth,  and  as  to  that  element 
of  damages  Include  In  the  verdict  that  sum 
only.  The  defendant  tendered  an  Instruc- 
tion of  that  import,  which  was  refused  by 
the  court,  and  the  court  gave  no  other  in- 
struction on  the  subject  We  think  the  de- 
fendant is  right  on  both  propositions,  and. 
considering  them  together,  we  must  hold 
that  the  court  erred  in  refusing  to  instruct 
as  suggested,  and  because  of  which  a  new 
trial  must  be  granted. 

This  point  In  the  present  case  is  Identical 
with  a  corresponding  point  in  the  case  of 
Sweat  V.  Hines.  184  N.  W.  927,  and  must  be 
subject  to  the  same  ruling,  and  to  which  case 
we  refer  for  a  more  extended  discussion  of 
the  subject  As  was  held  in  the  Sweat  Case, 
this  is  one  of  the  class  of  cases  (acnons 
brought  under  the  federal  Emidoyers'  Liabil- 
ity Act)  in  which,  among  other  things,  the 
proper  measure  of  damages  to  be  awarded  for 
ascertained  future  earnings  must  be  settled 
according  to  general  principles  of  law  admin- 
istered by  the  federal  courts.  The  Supreme 
Court  of  the  United  States  seems  to  have  def- 
initely decided  that  in  such  cases  the  sum 
to  be  awarded  for  the  anticipated  earnings  of 
a  decedent  must  be  the  present  worth  only  of 
such  earnings;  that  It  la  the  duty  of  state 
courts  to  so  direct  the  Jury ;  and  the  court 
first  mentioned  twice  reversed  the  Kentucky 
Court  of  Appeals  for  no  other  reason  than 
that  the  state  court  failed  to  comply  with  the 
rule  of  the  federal  courts  in  that  respect  See 
Chesapeake  &  O.  R.  Co.  v.  KeUy,  241  U.  S.  485, 
36  Sup.  Ct  630,  60  L.  Ed.  1117.  L.  B.  A,  1917P, 
867 ;  Chesapeake  &  O.  R.  Co.  v.  Oalney,  241 
U.  S.  404,  36  Sup.  Ct  633,  60  U  Ed.  U24. 
■    We  do  not  awmme  to  prescribe  definitely 


Just  bow  the  present  worth  In  sncb  cases 
shall  be  ascertained.  That  depends  some- 
what upon  at  what  rate  of  interest  the  pro- 
ceeds should  be  computed,  and  posslMy 
whether  or  not  the  Interest  shall  be  com- 
puted on  the  system  of  annual  rests,  nie 
formula,  however,  suggested  in  the  Sweat 
Case  is  one  that  has  long  been  in  vogue  in 
this  state,  and  we  are  of  the  belief  that  a 
result  thus  obtained  cannot  be  tar  from  tlie 
Just  amount  to  be  awarded.  In  the  present 
case  the  evidence  shows  that  the  earnings 
of  decedent  at  the  apex  of  war-time  wages, 
and  without  any  deduction  for  loss  of  time, 
was  12,604  a  year,  less  personal  expenses 
of  $834;  leaving  a  net  balance  for  distri- 
bution to  dependents  of  $1,770  a  year.  For 
16  years,  the  life  expectancy  of  decedent 
the  total  amount  of  earnings  available  to 
dependents  would  be  $28,320.  Applying  the 
formula  suggested  In  the  Sweat  Case,  the  pres- 
ent worth  of  the  above  sum  would  be  a  frac- 
tion less  than  $14,449,  or  computed  on  the 
basis  of  15  years,  the  life  expectancy  of  the 
plaint^,  the  present  worth  would  be  a  frac- 
tion less  than  $13,973.68.  The  verdict  and 
Judgment  in  the  case  Is  for  $28,500.  In  ad- 
dition to  the  sum  claimed  for  future  earnings 
the  plaintiff  asked  damages  for  pain  and 
suffering  of  decedent  in  the  sum  of  $10,000. 
The  deceased  died  on  the  fifth  day  after  the 
accident  a  part  of  which  time,  the  evidence 
shows,  he  was  not  conscious.  This  would  give 
plaintiff  the  sum  of  $14,061  on  the  basis  of 
deced^it's  expectancy,  or  $14,526.32  on  the 
basis  of  idaintUTB  expectancy  for  pain  and 
suffering  alone,  or,  allowing  the  full  five  days 
of  consciousness,  a  fraction  over  $2,810  a  day 
on  the  first  basis,  and  a  fraction  over  $2,905 
a  day  on  the  latter  basis,  either  one  of  whi<di 
we  think  must  be  conceded  la  excessive. 

We  have  not  overlooked  the  fact  that  plain- 
tiff also  injected  into  this  case  a  claim  for 
damages  for  loss  of  a  few  simple  domestic 
services,  which  it  la  claimed  decedent  was 
accustomed  to  perform  in  and  aboot  the 
home,  sndb  as  a  mowing  the  lawn,  or  wa- 
tering the  trees  occasionally,  but  as  to  the 
money  value  of  which  no  evidence  was  of- 
fered. As  we  said  in  the  Sweat  Case,  while 
these  little  domestic  servicea  might  be  In- 
valuable estlmaited  from  a  standpoint  of 
sentiment  and  personal  aaaociation,  meas- 
ured by  a  money  value,  as  they  must  be, 
they  cannot  be  more  than  Inconsiderabte. 
So  that  this  item  could  not  materially 
change  the  result  above  stated. 

Wc  regret  that  a  new  trial  la  necessary, 
but  we  see  no  way  to  avoid  It  The  Judg- 
ment of  the  lower  court  ia  thet^ore  re- 
versed and  a  new  trial  granted. 

Berersed. 
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BAILEY  at  al.V.  CHILTON  »tal.    (No.2l594.) 
(Sapreme  Court  of  Nebraska.    Oct  14,  1921.) 

(ByJIahus  ly  tlie  Court.) 

1.  Pleading  €=i72— In  action  to  cancel  deeds 
and  recover  land  title,  It  Is  proper  to  pray 
for  alternative  relief. 

In  an  action  to  cancel  deeds  and  recover 
title  to  real  property,  which  is  alleged  to  have 
been  wrongfully  and  fraudulently  procured  from 
the  owner,  a  prayer  for  alternative  relief, 
asking  that  damages  may  be  awarded  in  case 
the  property  cannot  be  reconveyed,  is  proper, 
since  equity,  having  once  obtained  Jurisdiction 
of  the  controversy,  will  retain  the  case  to  as- 
sess damages  in  favor  of  the  injured  party,  or 
to  decree  such  other  relief  as  may  be  Just  in  the 
premises. 

2.  Canoellatlon  of  iBttrumants  «=>3S(3)— In 
action  to  cancel  deeds  It  Is  proper  to  Join 
party  fraudulently  olrtalnlng  It  with  the  par- 
ty purohaalng  with  notioe. 

In  such  an  action,  it  is  proper  to  Join,  as 
one  defendant,  the  person  who  fraudulently  de- 
prived the  owner  of  his  property,  as  well  as 
the  person  to  whom  the  property  has  been  con- 
veyed by  him  and  who,  it  is  alleged,  took  the 
property  with  notice  of  the  fraud. 

3.  Venae  «=322(3)— PlalntHT  falling  to  present 
Issuahle  oontroveray  againat  defentant  in 
county  of  suit  oannot  rightfnily  serve  other 
defendants  outside  suoh  county. 

Where  an  action  is  brought  and  service  bad 
upon  one  defendant  in  the  county  where  the 
petition  is  jGled,  the  action  cannot  be  said  to 
be  rightfully  brought  in  the  county  so  as  to  au- 
thorize issuance  of  summons  to  a  second  de- 
fendant in  another  county,  where  if  develops 
that  the  plaintiff  is  unable  to  present  an  is- 
suable controversy  as  to  the  first  defendant, 
and  has  no  reasonable  basis  for  a  cause  of  ac- 
tion against  bim,  and  where  no  issue  of  fact 
is  presented  to  establish  that  such  defendant 
has  any  substantial  interest  in  the  mit  adverse 
to  the  plaintiff. 

Appeal  from  District  Court,  Lincoln  Coun- 
ty;   Grimes,  Judge; 

Action  by  Martin  L.  Bailey  with  Mary  h. 
Bailey  intervening  against  James  W.  CbUton 
and  others,  in  which  Judgment  was  entered 
for  plaintiff  for  damages  against  the  defend- 
ant Chilton.  The  action  was  dismissed  as 
to  the  defendant  Guy  A.  Silvis,  and  bhe  de- 
fendant Chilton  apiiteals,  and  the  other  par- 
ties, both  plaintiff  and  defendant,  filed  cross- 
appeals.  Judgment  against  defendant  Chil- 
ton reversed. 

O.  h.  Basklns,  of  North  Platte,  for  appel- 
lant James  W.  Chilton. 

Geo.  N.  Glbbs,  of  North  Platte,  for  ap- 
pellee Martin  L.  Bailey. 

Evans  &  Evans,  of  North  Platte,  for  ap- 
pellee Mary  L.  Bailey. 
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Hoagland  ft  Carr,  of  North  Platte,  for  ap- 
pellee Silvis. 


Heard  before  MORRISSBY,  O.  J.,  and  AI> 
DRICH,  DAY,  DEAN,  PLANSBURO,  LBIT- 
TON,  and  ROSB,  JJ. 

FliANSBURO,  J.  This  was  an  action 
based  upon  fraud  brought  against  the  de- 
fendants Chilton  and  Silvis  to  cancel  certain 
deeds  made  by  the  plaintiff,  and  to  recover 
title  to  the  real  estate  thereby  conveyed,  and, 
In  the  event  that  such  real  estate  could  not 
be  recovered,  plaintiff  sought  an  award  of 
damages  for  the  wrongful  deprivation  of  bis 
property.  The  lower  court  held  that  the 
property  had  been  conveyed  by  defendant 
Chilton,  plaintHTs  immediate  grantee;  to  de- 
fendant 'Silvis,  an  Innocent  purchaser,  en- 
tered Judgment  for  the  plaintiff  for  damages 
against  the  defendant  Chilton,  and  the  action 
as  to  Silvis  was  dismissed.  Defendant  Chil- 
ton appeals. 

The  sole  question  is  one  of  the  Jurisdiction 
of  ttae  court  over  the  person  of  the  defendant 
Chilton,  who  was  served  by  a  summons  sent 
to  bim  in  a  country  other  than  the  county  in 
which  the  action  was  Instituted. 

Plaintiff  in  his  petition,  for  cause  of  action, 
stated  that  the  defendant  Chilton  had,  by 
fraudulent  representations,  procured  a  deed 
from  plaintiff  to  Chilton,  covering  the  real 
estate  in  controversy,  and  that  defendant 
Chllt<Hi,  having  procured  title  to  such  real 
estate,  had  conveyed  the  same  by  deed  to  the 
defendant  Silvis,  and  that  the  defendant  Sil- 
vis took  with  knowledge  of  the  fraud  perpe- 
trated upon  the  plaintiff  and  was  not  an  in- 
nocent purchaser,  for  value.  The  plaintiff 
prayed  that  his  deed  to  the  defendant  Chilton 
and  the  deed  from  Chilton  to  defendant  Silvis 
be  canceled,  and  that  the  title  to  the  real  es- 
tate be  quieted  In  him;  but,  in  the  event  that 
the  court  should  find  that  Silvis  was  an  inno- 
cent purchaser  and  had  acquired  a  good  title 
as  against  the  plaintiff,  that  the  plaintiff  be 
allowed  to  recover  a  money  Judgment  against 
Chilton  for  damages. 

The  suit  was  instituted  in  liincoln  county, 
and  service  was  had  upon  defendant  Silvis 
in  that  county  and  upon  defendant  Chilton 
by  service  of  summons  upon  bim  in  Arthur 
county. 

[1,2]  Defendant  Chilton  contends  that  he 
was  Improperly  made  defendant  in  the  ac- 
tion, since  the  plaintUfs  cause  of  action, 
if  any,  against  him  and  agaiimt  defendant 
Silvis  could  not  be  Joined  in  the  same  pro- 
ceedings. It  is  his  contention  that  plaintiff's 
cause  of  action  against  him  was  one  for  dam- 
ages and  the  cause  of  action  against  Silvis 
was  one  in  equity  to  cancel  deeds  and  quiet 
title.  The  gist,  however,  of  the  plaintiff's 
action  is  to  recover  property,  or  its  value, 
of  which  plaintiff  has  been  wrongfully  de- 
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prived,  and  bis  claims  against  tbe  two  de- 
fendants, as  set  out  In  his  petition,  grow 
out  ol  the  same  transaction,  or  series  of 
transactions,  between  the  parties,  all  tend- 
ing to  one  end.  It  would  seem  that  the  re- 
lief asked  for  was  properly  sought  In  one 
proceeding.  23  Cyc.  430.  By  the  allegations 
of  the  plaintiff's  x>etitlon,  both  defendants, 
Oliilton  and  Silvls,  acted  together  In  fraud 
of  the  plaintiff's  rights  and  to  the  end  of 
depriving  him  of  his  property,  and,  where 
an  action  is  brought  for  the  purpose  of  can- 
celing deeds  fraudulently  procured,  and  it  Is 
found  that  the  property  for  some  reason 
cannot  be  reconveyed  to  the  party  wronged, 
a  court  of  equity  having  attained  Jurisdic- 
tion, wjll  hold  the  case  for  the  purpose  of 
giving  complete  relief,  and  may  award  dam- 
ages In  lieu  of  the  return  of  the  property.. 
9  a  J.  1263,  i  2U.  As  said  in  Johnson  t. 
Carter,  143  Iowa,  9&,  100, 120  N.  W.  320,  322: 

"It  is  a  well-settled  proposition  that,  equity 
having  once  obtained  jarisdiction  of  a  contro- 
versy, if  it  be  found  that  some  act  of  the  party 
charged  has  made  the  application  of  the  specific 
remedy  sought  impoasiUe  or  impracticaKIei 
tbe  court  will  retain  Jurisdiction  to  assess  dam- 
ages in  favor  of  the  injured  party,  or  to  decree 
such  other  relief  as  may  be  just  in  the  prem- 
ises. *  *  *  It  would  be  a  strange  perver- 
sion of  the  spirit  which  pervades  all  'rules  of 
equity  if,  when  a  party,  who  has  been  defraud- 
ed of  bis  title  to  land,  brings  the  person  who 
defnnded  him  into  a  court  of  equity,  upon  a 
demand  for  resdasion  of  the  conveyance,  he 
can  divest  the  court  of  Jurisdiction  by  showing 
that  he  has  conveyed  the  title  to  an  innocent 
purcbaBer,  and  thus  compel  the  injured  party 
to  resort  to  another  fomm  for  the  recovery  of 
damages." 


See,  also,  Bakow  r.  Tate,  93  Neb.  IDS, 
140  N.  W.  162. 

Under  the  allegations  of  the  plaintUTs  peti- 
tion, then,  it  was  proper  to  join  the  defend- 
ants In  the  one  action  and  to  seek  the  relief 
prayed. 

It  Is,  however,  farther  contended  by  the  de- 
fendant OhlUon  that  at  the  time  of  the  Instl- 
tatian  of  the  proceeding  It  was  fully  known 
to  the  idalntur  that  the  defendant  Silvls  had 
not  participated  in  the  fraud,  and  that  Silvls 
was,  in  fact,  an  Innocent  purchaser  from 
Ohlltwi;  tbat  it  was,  therefore,  fully  known 
to  plaintiff  that  he  had  no  cause  of  action 
against  the  defendant  Silvls,  and  that  the 
allegations  of  the  plaintiff's  petition,  so  far 
as  th^  relate  bo  any  cause  of  action  against 
Silvls,  were  made  without  any  foundation 
whatsoever  in  fact,  and  only  for  the  purpose 
of  a  Joinder  of  Silvls  in  the  action,  ao  as  to 
procure  service  upon  Silvls  in  tl^  county, 
and  by  that  means  furnish  a  basis  for  the 
Issuance  of  process  against  Ohllton,  as  a  co- 
defendant,  outside  of  the  county  where  the 
acti(m  was  brought. 


[3]  The  statute  providea  that,  where  the 
action  is  rightfully  brought  In  any  county, 
a  summons  may  be  issued  to  any  other  coun- 
ty against  one  or  more  of  the  defendants  ab 
the  plaintiff's  request    Rev.  St  1913,  i  762T. 

An  action  to  quiet  title  must  be  brought  in 
the  county  where  the  property  la  situated, 
and  in  such  an  action  Ohllton  would  have 
been  a  proper  party  defendant  to  the  pro- 
ceeding, though  he  had  parted  with  his  in- 
terest in  the  property  by  Iiis  deed  to  Silvia. 
32  Cyc.  1347,  1348. 

Before,  however,  tbe  action  for  fraud  or 
to  quiet  title  can  be  said  to  have  heen  rlgbt- 
fully  brought  against  Silvls,  it  must  appear 
that  the  plaintiff  had  some  substantial  basis 
for  the  action.  We  have  made  a  careful 
ezaminatfon  of  the  entire  record  in  this  case, 
and  find  no  attempt  in  the  testimony  at  any 
place  to  show  that  Silvia  waa  a  party  to  the 
fraud  with  Chilton,  nor  to  deny  the  fact 
tiuit  be  waa  an  innocent  purchaser  of  the 
property.  In  fact  It  does  appear  that  the 
plaintlir,  by  his  actions,  has  at  no  time  con- 
troverted the  rights  of  Sllvis.  He  promptly 
moved  out  of  tbe  property  ab  the  request  of 
Silvls,  and  has,  untU  this  suit  recognbeed 
his  title.  Upon  an  examination  of  all  the 
evidence  in  the  case;  it  appears  dear  to  us 
that  as  to  tbe  defendant  Silrls,  tbe  action 
is  purdy  nominal. 

Had  the  plaintiff  shown  any  reasonable 
ground  to  believe  that  Sllvis  was  not  an 
innocent  purchaser,  and  had  he  introduced 
BufBdent  evidence  to  show  that  his  action 
against  Sllvis  was  based  upon  probable  cause, 
tbe  case  would  have  been  different,  for  his 
action  might  have  been  rightfully  brought 
and  the  court  have  acquired  Jurisdiction  for 
the  trial  of  the  Issuable  controversy  as 
against  Silvls,  though  it  should  prove,  upon 
trial,  that  the  plaintiff's  evidence  was  insuffi- 
dent  to  allow  him  to  prevail.  But  In  this 
case  the  plaintiff,  by  his  testimony,  presoited 
no  issue  in  supi)ort  of  a  cause  of  action 
against  SUvis.  The  testimony  in  the  case 
bears  up<n  ttie  one  issue  of  alleged  fraud 
perpetrated  by  defendant  Chilton  and  upon 
the  question  of  the  amount  of  damages. 
That  Silvia  was  not  a  party  to  the  fraud,  but 
was  an  innocent  purchaser  of  the  proi>erty 
for  value,  is  shown  beyond  any  dispute,  as 
bo  fact  or  Inference,  in  the  record. 

Where  an  action  Is  brought  and  aervlce 
bad  upon  one  defendant  in  the  county  where 
the  petition  Is  filed,  the  action  cannot  be 
said  to  be  rightfully  brought  in  the  county 
so  as  to  aubborlze  issuance  of  summons  to  a 
second  defendant  in  another  county,  where 
it  develops  that  the  plaintiff  is  unable  to 
present  an  issuable  controversy  as  to  the 
first  defendant  and  has  no  reasonable  basis 
for  a  cause  of  action  against  him,  and  where 
no  issue  of  fact  Is  presented  to  establish 
that  such  defendant  has  any  substantial  in- 
terest in  tbe  suit  adverse  to  the  plaintiff. 
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Ctobby  T.  Wright,  29  Neb.  274,  45  N.  W.  460; 
DDnn  ▼.  Haines,  17  Neb.  560,  23  N.  W.  601 ; 
▲lien  T.  MUler,  11  Ohio  St  374;  MlUer  t. 
Meeker,  64  Neb.  452,  74  N.  W.  062;  Ayres 
T.  West,  88  Neb.  297,  126  N.  W.  583. 

For  the  reasons  given,  it  is  our  opinion 
that  the  district  court  acqnlred  no  jnrisdic- 
tion  over  the  peratm  of  the  defendant  Chil- 
ton, and  liis  objections  to  the  conrtfs  juris- 
diction diould  have  been  sustained.  The 
Judgment  entered  against  defendant  Chilton 
to  revosed. 


CARPENTER  v.  STATE.    (No.  21931.) 
(Snpreine  Conrt  of  Nebraska.    Oct  14,  1921.) 

(ByUabiu  ly  the  Court) 

1.  Isdlotnient  aad  Information  «=>i  1 1  (3)— in- 
dictment for  practJoIng  without  authority  naad 
not  negative  exception*  In  praotloe  aot. 

The  exceptions  set  forth  in  section  2724, 
Rev.  St  1913,  as  amended  by  Laws  1919,  c. 
190,  tit  6,  art  2,  |  8,  form  no  part  of  the 
descriptions  of  the  offense,  and  it  is  unneces- 
sary that  they  be  negatived  in  an  indictment 
charging  in  violation  of  the  Medical  Practice 
Act 

2.  Physicians  and  snraeons  «a>2— Aot  not  dis- 
criminatory beoause  falling  to  provide  for 
practice  of  "napropathy." 

The  statute  regulating  the  practice  of  medi- 
cine is  not  void  as  discriminatory  becanse  it 
fails  to  provide  that  persons  desiring  to  prac- 
tice "napropathy"  may  treat  diseaaes  without 
examination. 

8.  Physidana  and  surooon  «s»2— State  board 
need  not  prepare  for  examining  persons  de- 
siring   to   treat    patients    by    extraordinary 
metliods. 
Unless  so  provided  by  the  Legislature,  it 
is  not  incumbent  upon  the  state  board  of  health 
to  furnish  means  for  examining  the  qualifica- 
tions of  an  persons  desiring  to  treat  patients 
by  dmgless  or  other  methods  of  healing  for 
tee  or  reward,  and  to  fan  to  do  so  is  not  a 
denial  of  any  constitutional  right 

4.  Physicians  and  surgeons  «=3S(8)  —  Neither 
Legislature  nor  state  board  of  health  oan  be 
expeoted  to  anticipate  new  liealth  methods. 

Neither  the  Legislature  noc  the  state  board 
of  health  can  be  expected  to  anticipate  the  in- 
ception of  new  methods  of  healing. 

(AddHional  BvUahut  &y  BdUorM  Btaf.) 

5.  Physicians  and  surgeons  «=s6(IO)  — In  a 
prosecution  for  Illegal  practice  evidence  held 
property  excluded  as  not  showing  system  to 
be  a  household  remedy  here. 

In  a  prosecution  for  illegal  prsctice  of  med- 
icine -excluding  evidence  that  treating  disease 
by  manipulation  of  spinal  column  had  been  used 
in  Bohemia  for  more  than  100  years  held  not 


error  as  such  evidence  wotdd  not  establish  that 
the  practice  of  "napropathy"  as  described  by 
defendant  is  an  ordinary  "household  remedy"  in 
this  country  within  the  exception  of  the  Medi- 
cal Practice  Act,  Rev.  St  1918,  |  2724,  as 
amended  by  Laws  1919,  c.  190,  tit  6^  art  2,  f  a 

6.  Physicians  and  sargeons  «=96(ll)— In  pros- 
ecution for  Illegal  praotloe  evidenoe  held  in- 
sufflolent  to  warrant  Instruction  on  napro- 
pathy being  a  household  remedy. 

In  a  prosecution  for  illegal  practice  of  medi- 
cine by  system  eaUed  "napropathy,"  refusal  of 
an  instruction  that  the  law  permits  treatment 
of  physical  ailments  through  household  remedies 
auch  as  massage  and  external  manipulations 
held  not  error,  where  neither  the  evidence  of- 
fered and  excluded  nor  received  would  establidi 
that  defendant  administered  ordinary  household 
remedies  within  the  statutory  exception. 

Error  to  District  Court,  Brown  County; 
Dickson,  Judge. 

P.  B.  Carpenter  was  convicted  of  the  Il- 
legal practice  of  medicine  for  a  stated  fee, 
and  he  brings  error.     Affirmed. 

Wm.  M.  Ely,  of  Ainswortb,  and  Clarence 
S.  Darrow,  of  Chicago,  SL,  for  plalntlfl  in 
error. 

Claroice  A.  Davis,  Atty.  Gen.«  for  the 
State. 

Heard  before  'MORRISSBT,  O.  J.,  and 
LETTON,  ROSE,  DEAN,  ALDRICH,  DAY, 
and  FLANSBURO,  JJ. 

LETTON,  J.  PlalntUt  in  error  (hereinaft- 
er termed  defendant)  was  convicted  upon 
four  counts  of  an  Information  charging  him 
with  the  illegal  practice  of  medicine,  for  n 
stated  fee.  The  evidence  shows  that  defend- 
ant who  did  not  possess  the  qualifications 
as  to  professional  education  required  by  the 
statute  for  the  practice  of  medicine,  or  the 
treatment  of  diseases,  had  treated  the  per- 
sons named  in  the  Information  for  physical 
ailments,  for  a  fee,  by  a  manipulation  of 
the  spine  or  its  ligaments. 

Defendant  relied  for  a  reversal  of  the 
Judgment  upon  a  number  of  assignments  of 
error,  which  may  be  grouped  as  follows :  (1) 
No  count  of  the  information  charges  an  of- 
fense; (2)  the  court  erred  in  excluding  evi- 
dence offered  In  his  behalf;  (3)  the  court 
erred  in  giving  and  refusing  certain  instruc- 
tions; (4)  the  statute  is  in  violation  of  the 
Constitution  of  the  state  and  of  the  United 
States. 

[1]  Section  2724,  Rev.  St  1913,  as  amSid- 
ed  in  1919,  Laws  1919,  p.  764,  is  as  follows: 

"Any  person  shall  be  regarded  as  practidng 
medicine,  within  the  meaning  of  this  article, 
who  shall  operate  on,  profess  to  heal  or  pre- 
scribe for,  or  otherwise  treat  any  physical  or 
mental   ailment  of  another.     Notbinn  in  this 
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article  shall  be  constmed  to  prohibit  gratuitous 
services  in  case  o{  emergency,  and  this  article 
shall  not  apply  to  commissioned  surgeons  in 
the  United  States  army  and  navy,  nor  to  nurses 
in  their  legitimate  occupations,  nor  to  the  ad- 
ministration of  ordinary  hooaehold  remedies." 

It  Is  argued  that  the  latter  sentence  is  not 
negatived  in  the  indictment;  that.  If  the  In- 
dictment may  be  true  and  still  the  accused 
may  not  be  guilty  of  the  offense  described 
in  the  statute,  It  is  Insufficient;  that  the  sec- 
tion quoted  has  an  arbitrary  definition  of 
practice  of  medicine,  and  that  the  exceptions 
made  in  the  second  sentence  form  as  much 
a  part  of  the  definition  as  any  other  part  of 
the  section. 

The  same  complaint  was  made  to  the  In- 
formation in  the  case  of  Sofleld  v.  State,  61 
Neb.  600,  85  N.  W.  840.    The  court  said : 

"The  information  is  assailed  on  the  ground 
that  it  failed  to  contain  any  negative  averment 
relative  to  the  exceptions  contained  in  section 
17,  c.  65,  Compiled  Statutes.  Such  a  negative 
averment  was  wholly  unnecessary.  O'Conner 
V.  State,  46  Neb.  167." 

In  Holt  T.  State,  62  Neb.  184,  86  N.  W.  1073. 
which  was  a  prosecution  for  Iceeping  intoxi- 
cating liquor  for  sale  without  a  license,  un- 
der a  section  of  the  statute  which  provide«: 

"That  this  [section]  shall  not  apply  to  physi- 
cians or  druggists  holdmg  permits  for  the  sale 
of  liquors  for  medicinal,  mechanical,  chemical, 
or  sacramental  purposes,  or  persons  having  liq- 
uors for  home  consumption" 

— it  was  argued  that  the  information  was 
fatally  defective  because  it  did  not  specifi- 
cally allege  that  the  defendant  was  not  one 
of  the  persons  designated  in  the  proviso. 
But  the  court  said : 

"The  information  snfiSciently  negatives  the 
exceptions  of  the  statute.  It  alleges  that  the 
accused  had  no  liquor  license  or  druggist's  per- 
mit, and  that  the  defendant  kept  the  intoxicat- 
ing liquors  for  sale  and  did  sell  the  same. 
*  *  *  The  information  negatives  all  excep- 
tions of  the  statutes  which  are  a  necessary  de- 
scription of  the  crime  attempted  to  be  charged. 
Moreover,  the  general  rule  is  that  only  such  ex- 
ceptions and  provisions  of  the  statute  as  are 
part  of  the  description  of  the  offense  need  be 
negatived  in  the  information," 

This  principle  applies  and  the  information 
is  sutlicient 

UJ  It  is  assigned  as  error  that  the  court 
refused  to  permit  defendant  to  testify  as  to 
the  condition  of  several  of  his  patients  be- 
fore and  after  the  treatments  administered 
by  liim,  and  that  In  such  treatments  no 
drugs,  medicines  or  surgical  operations  were 
used.  It  is  said  that  the  fact  that  defendant 
belongs  to  a  class  that  has  been  unJusUy  dis- 


criminated against,  and  that  his  constita' 
tional  right  to  life,  liberty  and  the  pnrsolt 
of  happiness  has  been,  or  Is  sought  to  be,  vio- 
lated by  the  statute,  can  only  be  established 
by  evidence  showing  the  real  nature  of  the 
acts  performed.  While  a  portion  of  the  of- 
fered testimony  was  excluded,  defendant  was 
allowed  to  testify  that  "napropatby"  is  a 
drugless  method  of  treatment  of  diseases  or 
disorders  of  the  human  body  discovered  or 
founded  about  16  years  ago,  and  that  he  did 
not  treat  cases  of  obstetrics  or  of  broken 
bones.  He  stated  the  theory  of  treatment 
as  follows: 

"We  believe  that  the  innate  property  of  liga- 
mentous tissue  to  shrink  up  from  injury  re- 
sults very  frequently  in  damage  to  the  nerves 
which  go  out  through  the  spinal  column  to  the 
different  parts  of  the  body,  and  thus  the  bn- 
pairment  to  nerves  due  to  this  contracting  prop- 
erty of  the  ligamentous  tissue  results  in  shut- 
ting off  the  nerves  in  there,  or  possibly  an  ir- 
ritation of  the  nerves,  so  that  the  organs  or 
parts  thus  supplied  do  not  act  in  a  normally 
functioning  way." 

He  defined  at  length  the  term  "ligamen- 
tous tissue,"  and  furthqr  testified  that  be 
treated  the  ligaments  by  using  manual  force 
upon  the  bones  to  which  the  ligaments  were 
attached,  using  the  prominences  of  the  bones 
as  a  lever  to  stretch  the  shrunken  ligaments, 
which  are  for  the  most  part  attached  to  the 
vertebrae.  The  witness  was  also  permitted 
to  testify  In  detail  as  to  the  actual  condi- 
tion of  several  of  his  patients  before  treat- 
ment and  their  general  appearance  and  phys- 
ical condition  after  the  treatment  The  un- 
disputed testimony,  therefore,  is  that  thtir 
later  condition  was  better  than  the  first,  and 
no  prejudice  or  error  occurred  by  tbe  exchi- 
gion  of  merely  cumulative  evidence  on  this 
point 

Dr.  Oakley  Smith  was  called  In  b^alf  of 
the  defendant  and  testified  that  he  had 
charge  of  a  school  teaching  "napropathy"  In 
Chicago,  which  was  the  only  school  of  tlie 
kind  in  the  United  States;  that  the  system 
was  founded  by  him  about  16  years  ago; 
and  that  he  had  formerly  been  a  chiroprac- 
tor. When  asked  to  state  the  difference  be- 
tween chiropractic  and  osteopathy,  on  the 
one  hand,  and  napropathy,  on  the  other,  the 
witness  testified: 

"I  will  do  the  best  I  can.  As  far  as  I  can 
see,  they  are  opposite  in  this  regard :  The  cliiro- 
praetor  works  on  tbe  basis  o£  bones  out  of 
place,  works  on  the  basis  of  putting  them  back 
in  place,  makes  up  his  treatment  as  be  goes 
along;  in  other  words,  without  chart  or  book- 
keeping. Tbe  napropath  says  we  should  do  aS 
work  with  a  chart,  work  on  the  basis  it's  a 
ligatight  not  bone  out  of  place;  a  ligatight  is 
a  shrunken  ligament  and  on  the  basis  wa 
should  stretch  those  shrunken  ligaments.  That 
Is  alL    Q.  And  you  might  state  the  osteopath 


Digitized  by 


Google 


NciK) 


CASFENTEIR  t.  STATE 
(184  N.W.) 


943 


theory?  A.  Without  any  accusations  against 
the  chiropractor,  the  chiropractor  is  the  same 
as  the  osteopath,  as  far  as  I  can  see  in  theory 
and  actiMi.    That  is  aU." 


[I]  The  court  sustained  an  objection  to 
the  question  as  to  bow  long  the  system  of 
treating  disease  by  manipulating  tbe  spinal 
column  has  been  used.  Defendant  offered 
to  show  by  the  witness  "that  the  practice  of 
manipulating  the  spine  has  been  In  use  In 
the  world  as  far  back  as  the  history  of  medi- 
cine can  be  traced,  that  It  has  been  specially 
in  use  in  Bohemia,  where  he  has  studied 
and  observed,  and  that  it  Is  used  in  families 
and  has  been  for  more  than  100  years,  and 
that  it  is  in  frequent  use  in  the  United  States 
In  families,  especially  in  families  of  those 
who  have  recently  eome  from  Europe,  as  a 
household  remedy,"  which  permission  was 
refused  as  not  tending  to  prove  or  disprove 
any  Issue  in  the  case.  This  is  assigned  as 
error.  The  evident  object  of  the  tendered 
evidence  was  to  bring  the  practice  of  the 
treatment  within  the  exception  of  tbe  statute 
which  permits  "the  administration  of  or- 
dinary household  remedies."  Even  if  re- 
ceived, the  testimony  would  not,  in  our  opin- 
ion, have  brought  the  case  within  the  ex- 
ception. Use  in  Bohemia  or  in  the  families 
of  Immigrants  from  Europe  of  rubbing  or  ma- 
stipulation  of  the  spine  would  not  establish 
that  the  practice  of  "napropathy"  as  describ- 
ed by  the  wltn«ss  Is  an  "ordinary  household 
remedy*'  in  this  country.  The  mling  on  this 
point  was  not  erroneous. 

[Ij  Defendant  requested  instructions,  in 
substance,  to  the  cAect  that  the  law  per- 
mits any  person  to  treat  diseases  or  physi- 
cal ailments  of  others  through  the  adminis- 
tration of  household  remedies,  and  that  by 
such  administration  is  meant  the  use  of  any 
agency,  "such  as  massage  or  tbe  exerdse  of 
the  muscles  or  nerves  by  external  physical 
manipulation,  when  such  use  of  either  or  any 
of  such  agencies  Is  frequently  applied  by 
members  of  a  family  or  household  in  which 
one  may  be  suffering  some  physical  or  men- 
tal ailment,  or  by  neighbors,  or  by  any  oth- 
er person  called  in  for  advice  for  such  ail- 
ments," eta  The  refusal  of  the  court  to 
so  Instruct  the  Jury  Is  assigned  as  error.  We 
think  these  instructions  were  properly  re- 
fused. It  has  been  pointed  out  that  neither 
the  evidence  offered  and  excluded,  nor  that 
received,  would  establish  ti>at  the  defendant 
administered  ordinary  household  remedies, 
within  the  meaning  of  the  statute. 

[3]  It  is  also  assigned  that  it  was  error 
for  the  court  to  refuse  to  Instruct  the  Jury 
that  it  was  the  duty  of  the  state  board  of 
health  to  provide  means  whereby  persons 
desiring  to  practice  drugless  healing  by  the 
system  of  "'napropathy"  could  take  an  ex- 
amination as  to  their  fltnesa  to  engage  in 


such  a  system  of  healing.  It  is  said  that  to 
refuse  or  neglect  to  afford  sudi  an  examina- 
tion Is  a  denial  of  defmdanf s  constitution- 
al rights  and  a  discrimination  against  him 
in  favor  of  practitioners  of  other  schools  of 
medicine.  In  recent  years  a  number  of 
schools  of  thought  concerning  the  treatment 
of  diseases  have  sprung  up,  mostly  concern- 
ed with  what  is  known  as  drugless  healing, 
such  as  Christian  Science,  osteopathy  and 
chiropractic. 

The  constitutionality  of  an  act  forbidding 
the  practice  of  medicine  except  by  persons 
licensed  by  the  state  board  of  health  was 
first  passed  upon  In  this  state  in  the  case  of 
Gee  Wo  v.  State.  36  Neb.  241.  64  N.  W.  613. 
The  statute  was  again  upheld  In  State  v. 
BusweU,  40  Neb.  168,  68  N.  W.  728,  24  L.  R. 
A.  68.  The  quoted  section  defining  the  prac- 
tice of  medicine  was  especially  considered 
and  was  held  to  be  valid. 

In  Little  T.  State,  60  Neb.  749,  84  N.  W. 
248,  61  Ij.  H.  a.  717,  whiih  was  a  prosecu- 
tion for  the  practice  of  osteopathy  before  the 
enactment  of  the  statute  providing  for 'the 
Issuance  of  licenses  to  that  class  of  practi- 
tioners, the  constitutionality  of  the  act  was 
again  attacked  on  the  ground  of  being  pro- 
hibitive. In  Its  nature. 

The  law  was  again  sustained  in  Harvey 
▼.  State,  96  Neb.  786,  148  N.  W.  924,  where 
it  was  said  by  Sedgvrlck,  J,: 

"Some  of  the  questions  presented  appeal 
strongly  to  one's  sense  of  Justice,  and  would 
be  difficult  of  solution  if  they  were  not  fore- 
closed by  the  statute  and  the  earl;  decisions  of 
this  court.  •  •  •  This  court  cannot  amend 
the  statutes,  nor  disregard  the  early  decisions 
upholding  and  construing  those  statutes.  The 
Legislature  has  had  ample  opportunity  to  modi- 
fy the  laws,  if  they  are  considered  harsh,  un- 
just or  impolitic,  and,  not  having  done  so,  they 
must  be  enforced  as  the  will  of  the  public  ex- 
pressed through  Its  lawmaking  powers." 


After  the  law  In  this  state  had  been  so 
construed,  believing  that  the  regular  schools 
of  medicine  did  not  possess  a  monopoly  of 
the  SKllI  and  knowledge  available  or  neces- 
sary to  alleviate  human  suffering,  the  vota- 
ries of  these  new  methods  applied  to  the 
fountainhead,  and  convinced  the  lawmaking 
powers  of  the  state  that  their  respective  sys- 
tems were  of  value  and  effect  in  the  treat- 
ment of  disease.  The  Legislature  thereupon 
supplemented  the  statute  by  providing  that 
the  practice  of  osteopathy  and  chiropractic 
could  lawfully  be  carried  on  under  certain 
prescribed  regulations.  This  was  the  proper 
and  orderly  method  of  proceeding. 

There  are  but  few  relations  in  life  In  which 
there  is  a  greater  feeling  of  dependence, 
trust  and  confidence  than  In  the  relation  be- 
tween a  patient  and  his  physician.  The 
very  use  of  the  title  "Doctor"  to  the  averaga 
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mind  implies  pecnllar  skill  and  knowledge, 
and  invites  faltb  and  confidence,  and  It  is 
entirely  proper  to  protect  the  public  from 
Ignorant  or  incompetent  men  or  womra  pro- 
fessing to  be  competent  physicians.  Such 
laws,  no  doubt,  in  some  cases,  and  perhaps 
in  this  case,  prevent  a  man  of  greater  abil- 
ity, or  better  education,  than  some  of  those 
having  the  legal  qualifications,  from  prac- 
ticing, and  seem  unjust  in  isolated  cases; 
but  it  is  impossible  to  Instate  to  meet  ev- 
ery individual  case,  and  some  latitude  must 
l>e  allowed  in  order  to  attain  the  necessary 
and  proper  object  to  be  attained — the  pro- 
tection of  the  pubUc  from  quacks.  There 
may  be  but  a  slight  difference  between  the 
treatment  given  by  osteopathic,  chiropractic, 
or  other  healers  by  manipulation  but  the 
state  has  recognized  a  distinction  between 
them  and  has  declared  the  practice  of  such 
arts  by  specially  educated  practitioners  le- 
gal and  valid.  The  requirements  for  the 
right  to  practice  either  of  these  schools  of 
drugless  healing  are  not  exacting,  rigorous 
or  unreasonable,  but  they  are  sufficient  to 
exclude    the    ignorant.      Neither    does    the 


knowledge  or  study  required,  at  least  in  os- 
teopathy, seem  to  be  inconsistoit  or  inc«n- 
patible  with  the  study  of  napropatliy  as  de- 
scribed by  its  founder  or  discoverer.  We 
know  of  no  law  which  would  prevent  the  ex- 
ercise of  the  system  of  napropathy  by  one 
who  has  been  licenced  to  practice  osteopathy. 

[4]  The  Legislature  cannot  be  expected  to 
anticipate  the  founding  of  new  sjrstems  of 
thought  or  methods  of  healing,  and  neither 
can  the  state  board  of  health  be  required 
to  anticipate  every  new  idea  in  the  drugless 
treatment  of  diseases.  The  cases  cited  on 
behalf  of  the  defendant  mainly  are  distin- 
guishable, either  as  not  Involving  the  point 
considered  here,  or  as  construing  statutes 
different  in  their  terma  A  large  number  of 
cases  bearing  on  the  questions  Involved  may 
be  fouqd  In  the  annotation  to  People  v.  Cole, 
219  N.  T.  98,  113  N.  E.  790,  L.  R.  A.  19170. 
822,  and  in  notes  in  former  volumes  of  the 
series  to  which  this  note  is  supplementary. 

We  fail  to  see  that  any  constitutional 
right  of  the  defendant  has  been  infringed. 
The  Judgment  of  the  district  court  Ix  af- 
firmed. 
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DENKER   V.   STATE.     (No.   21899.) 
(Snprem*  Court  of  Nebraska.    Oct  14,  1921.) 

(ByUabiu  1>t/  the  Court.) 

1.  Witnesses  «=>337(5)  —  Defendant  witness 
may  be  asked  If  ever  convicted  of  felony. 

"If  the  defendant  testifies  in  his  own  behalf, 
the  county  attorney  may,  on  crosB-ezamination, 
ask  him  whether  he  has  been  convicted  of  a  fel- 
ony, and,  if  the  witness  equivocates  in  his  an- 
swer, the  prosecutor  may  aak  sncb  additional 
qnestions  as  may  be  reasonably  necessary  to 
bring  out  the  fact  of  that  conviction."  Johns 
T.  State,  88  Neb.  145,  129  N.  W.  902. 

2.  Criminal  law  <&=>!  159(3)  —  Conviction  on 
eoRflictIng  evidence  not  set  aside  where  state's 
•videnoe  sustains  verdict. 

"A  judgment  of  conviction  in  a  criminal 
case  will  not  be  set  aside  becaase  of  conflicting 
evidence,  where  the  evidence  of  the  state,  if 
believed  by  the  jury,  is  sufficient  to  sustain  the 
verdict."  Wheeler  v.  State,  79  Neb.  491,  US  N. 
W.  253. 

S.  Forgery  «sa44!/2-'Evldence  held  to  sustain 
ooavlctloB. 

Evidence  examined,  and  found  aufficient  to 
sustain  the  verdict. 

Error  to  District  Oonrt,  Douglas  Connty; 
Troapt  Jndge. 

Fred  Denker  was  convicted  of  forgery, 
and  he  brings  error.    Affirmed. 

Richard  S.  Horton,  of  Omaha,  tor  plaintiff 
In  error. 

Clarence  A.  Davis,  Atty.  Glen.,  and  Mason 
Wheeler,  Aast  Atty.  Gen.,  for  the  State. 

Heard  before  MORRISSBY,  O.  J.,  and 
LBTTON,  ROSE,  DEAN,  ALDRICH,  DAT, 
and  FLANSBURO,  JJ. 

ALDRICH,  J.  The  defendant,  Fred  H. 
Denker,  was  convicted  of  the  crime  of  for- 
gery In  Douglas  county  in  January,  1921, 
and  sentenced  to  confinement  In  the  peniten- 
tiary from  one  to  twenty  years.  Defendant 
prosecutes  error. 

The  main  contentions  of  the  plaintiff  in 
error  are:  First,  that  the  connty  attorney 
Improperly  examined  blm  as  to  his  former 
conviction  of  forgery;  and,  second,  that  the 
evidence  was  insufficient  to  snstain  the  ver- 
dict of  the  jury  and  the  sentence  of  the  court 

[1]  We  note  first  that  defendant  appeared 
as  a  witness  for  himself.  That  being  true, 
be  is  subjected  to  the  same  rules  of  cross- 
examination  as  any  other  witness  to  test  or 
attack  his  credibility.  The  examination  was 
irregular  and  may  be  criticized,  but  was 
brought  on  by  equivocation  of  defendant  It 
is  manifest  that  defendant  knew  what  the 
prosecuting  attorney  was  seeking.  This 
question  was  asked: 

"Mr.  Denker,  have  yon  ever  been  convicted 
of  a  felony?  A.  No,  sir.  Q.  Never  been  con- 
victed of  a  felony?    A.  No,  sir." 
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Tills  was  e  plain  CQuivocation.     Section 
7906,  Rev.  St  1913,  provides: 


"A  witness  may  be  interrogated  as  to  his 
previous  conviction  for  a  felony.  But  no  other 
proof  of  such  conviction  is  competent  except 
the  record  thereof." 

The  county  attorney  by  further  cross-ex- 
amination brought  out  the  admission  of  de- 
fendant that  he  had  pleaded  guilty  to  a 
felony  and  was  sentenced  to  the  penitentiary. 
What  the  county  attorney  did  in  the  instant 
case  he  has  authority  for  in  the  case  of  Johns 
V.  State,  88  Neb.  145,  129  N.  W.  992.  This 
phase  of  the  case,  with  this  brief  discussion, 
may  be  dismissed. 

[2,  3]  The  next  question  raised  is  that  the 
evidence  is  insufficient  to  support  a  verdict 
of  guilty.  The  evidence  proves  the  fact  that 
the  defendant  bad  established  certain  busi- 
ness relations  with  the  Nebraska  Clothing 
Company.  In  October,  1919,  be  cashed  a 
check.  After  passing  this  valid  check  it  Is 
claimed  he  cashed  the  forged  check  in  ques- 
tion. Counsel  for  plaintiff  in  error  has  much ' 
to  say  in  criticism  of  Miss  Waxman  con- 
cerning her  general  conduct  and  the  reliabil- 
ity of  her  testimony.  We  are  of  the  opinion 
that  she  was  willing  to  tell  the  truth  and 
all  the  facts.  The  forged  check  was  present- 
ed to  Miss  Waxman,  then  the  head  cashier 
of  the  Nebraska  Clothing  Company,  and  she 
cashed  it  She  testified  that  as  a  rule  she 
did  not  see  the  party  having  the  check  to  be 
cashed,  but  that  the  defendant  came  to  her 
desk  himself  and  asked  if  she  would  cash 
the  check.  It  was  unusual  for  her  to  see 
the  party,  as  the  custom  was  to  send  the 
check  up  through  the  carrier.  Thus 'it  ap- 
pears that  she  was  advantageously  situated 
to  be  able  to  later  Identify  Denker  as  the 
man  who  cashed  the  forged  check.  The  fact 
that  Miss  Waxman  In  her  cross-examination 
hesitated  in  recognizing  the  defendant  does 
not  reflect  upon  her  testimony,  for  she  pos- 
itively identified  the  defendant  at  the  trial 
as  tbe  man  who  cashed  the  check.  There  is 
no  material  difference  between  the  testimony 
as  she  gave  It  on  the  last  trial  and  the  form- 
er trial.  The  Jury  were  satisfied  with  her 
statement  of  fact. 

Upon  the  question  of  whether  the  hand- 
voting  on  Exhibits  1  and  2,  and  the  writing 
on  Exhibit  4,  Is  the  handwriting  of  defend- 
ant, we  have  the  testimony  of  Mr.  Wallace 
O.  Shayne  and  Mr.  Roy  E.  Karls.  The  rec- 
ord shows  that  Mr.  Shayne  was  a  man  of 
much  experience  and  had  been  in  the  em- 
ploy of  the  government  and  other  banks  as 
a  handwriting  expert  The  defendant  in  (^ 
position  called  Mr.  Roy  E.  Karls,  who  has 
been  a  bank  cashier.  The  testimony  of  these 
two  witnesses  was  placed  in  juxtaposition 
and  tbe  Jury  believed  Mr.  Sliayne.  I^t  is 
not  the  province  of  tliis  court  to  find  fault 
with  tbe  verdict  of  the  jury.    "A  Judgment 


^sFor  other  cases  see  same  topic  sad  KBT-NUUBSB  in  all  Key-Numbered  Digests  and  Indexes 
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of  conTictioD  In  a  criminal  case  will  not  be 
set  aside  because  of  conflicting  evidence, 
where  the  evidence  of  the  state.  If  believed 
by  the  Jnry,  is  sufficient  to  sustain  the  ver- 
dict." Wheeler  v.  State,  79  Neb.  491,  113 
N.  W.  253.  This  proposition  has  long  be«i 
settled  in  this  state,  and  may  be  said  to  be 
a  rule  of  law.  That  b^g  the  case,  we 
will  not  disturb  the  verdict  of  the  Jury  ren- 
dered under  these  circumstances,  and  we 
think  Justice  will  be  subserved  by  oonflrm- 
Ing  this  yerdict 
Affirmed. 


ULASKI  V.  MORRIS  t.  CO.    (No.  22191.) 
(Supreme  CJonrt  of  Nebraska.    Oct  14,  1921.) 

(Bullaiiu  by  tJia  Court.) 

(.Master    and    servant    «=>4I8(6)  —  District 
court's  finding  on  oonflloting  evidence  la  com- 
pensation case  oondttslve. 
"Where   the   district   court  in   workmen's 
compensation  case  finds,  on  substantially  con- 
flicting evidence,  that  the  employee  was  injured 
in  a  particular  manner,  such  finding  of  fact  will 
not  be  reversed  on  appeal  unless  clearly  wrong." 
SwUt  &  Co.  V.  Prince,  106  Neb.  — ,  183  N.  W. 
667. 

2.  Master  and  servant  «=3387  —  Compensa- 
tion allo«raItle  for  loss  of  finger  statsil. 

Where  the  injured  employee  suffered  26  per 
cent,  partial  permanent  loss  of  the  normal  use 
of  bis  second  or  middle  finger  of  bis  riglit  hand, 
the  extent  of  the  injury  not  being  ascertainable 
until  10  weeks  after  the  accident,  then  be  is 
entitled,  under  Rev.  St.  1913,  {  3662,  as  amend- 
ed by  Laws  1917,  c.  85,  to  compensation  for 
the  period  of  7%  weeks  at  $15  a  week,  com- 
mendng,  not  with  the  day  of  the  accident,  but 
with  tbe  day  when  the  extent  of  the  injury  is 
ascertainable,  and  in  addition  is  entitled  to  $15 
a  week  for  10  weeks. 

3.  Witnesses  «=>28( I)— Expert  only  eatltled  to 
statutory  fee. 

"One  testifying  as  an  expert  on  a  subject 
requiring  special  knowledge  and  skill,  in  tbe 
absence  of  a  special  contract,  is  entitled  only 
to  tbe  statntory  fee."  Main  v.  Sherman  Coun- 
ty, 74  Neb.  155,  103  N.  W.  1038. 

(Additional  ByUahtu  iy  Editorial  Btaff.) 

4.  Master  and  servant  ®=>420— Attorney's  fee 
allowed  compensation  claimant  held  reason- 
able. 

Seventy-five  dollars,  allowed  compensation 
claimant  by  district  court  on  appeal,  held  a 
reasonable-  attorney's  fee  provided  for  under 
Bev.  St  1913,  g  8666,  as  amended  by  Laws 
1917,  C.  85,  and  Laws  1919,  c.  9L 

Appeal  from  District  Court,  Doni^  Goou' 
ty;  Wakeley,  Judge. 

Application  by  Frank  TJlaskl  to  the  Com- 
pensation Commissioner  for  an  award  under 


the  Workmen's  Compensation  Act  opposed 
by  Morris  &  Co.,  employers,  in  which  an 
award  was  made  and  npheld  and  increased 
on  appeal  to  the  District  Court  and  the  de- 
fendant appeals.    Modified  and  affirmed. 

James  O.  Kin  filer,  of  Omaha,  for  app^^- 
lant 
A.  H.  Blgelow,  of  Omaha,  fOr  appellee. 

Heard  before  MOBRISSEY,  O.  J.,  and 
ALDBICH.  DAT,  DSAN,  FLANSBUBG,  and 
BOSS,  JJ. 

ALDBICH.  X  On  September  11.  1020, 
Frank  Ulaskl,  an  employee  of  d^endant  was 
injured  while  in  the  course  of  bis  employ- 
ment He  was  what  is  called  a  "beef  lug- 
ger." On  that  day  he  says  that  a  beef  fell 
from  an  overhead  rail,  and  in  catching  it  a 
bone  silver  was  forced  into  the  first  Joint  of 
the  middle  finger  of  the  right  hand.  The 
defendant's  physician  administered  some 
iodine  and  bandaged  the  finger  and  he  bad 
daily  dressings  at  the  doctor's  office.  In  the 
meantime  an  infection  developed  and  it  be- 
came necessary  to  open  the  wound.  Finally, 
he  was  sent  home,  where  he  stayed  during 
the  succeeding  week  and  two  days.  He  was 
treated  daily  by  the  company  physician  and 
bis  finger  was  repeatedly  lanced.  He  return- 
ed on  September  29,  under  dlrectipn  of  tbe 
company's  physician,  and  was  assigned  a 
lighter  task  in  which  he  did  not  have  to  use 
the  injured  finger. 

On  October  1,  he  was  called  to  the  office 
and  given  a  check  for  $5  to  cover  his  com- 
pensation for  two  days,  the  27th  and  28th 
of  September,  the  first  week  being  exempted 
by  law.  He  signed  a  release;  and  then  re- 
turned to  work  and  was  required  to  do.  work 
that  necessitated  the  use  of  Ills  flngw.  Be 
told  the  foreman  he  could  not  do  that  work 
because  of  his  sore  finger.  An  altercation 
ensued  and  he  was  permanently  discharged. 
This  discharge  occurred  about  two  hours  aft- 
er he  had  signed  the  release,  and,  notwith- 
standing his  discharge,  he  was  treated  by  the 
company  physician  for  several  days  after- 
wards. Later,  while  his  finger  was  still 
swollen  and  open,  the  company  physician  re- 
fused him  further  treatment  It  was  on 
October  7  that  he  was  refused  further  com- 
pensation, and  then  he  went  to  the  compoi- 
satlon  commissioner,  who  informed  the  com- 
pany's claim  agent  and  told  him  that  Ulaskl 
was  at  that  time  entitled  to  a  week's  com- 
pensation. Ulaskl  then  went  to  the  com- 
pany's office  and  was  paid  the  sum  of  $15  and 
was  required  to  sign  two  releases.  His  fin- 
ger was  at  that  time  still  sore  and  swollen. 
He  returned  to  the  defendant  company  on 
November  16,  seeking  work.  The  defendant 
company  had  not  at  that  time  begun  to  lay 
off  men,  although  they  refused  him  employ- 
ment   It  is  claimed  that  plalntUT  was  not 
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yet  la  condition  to  work  and  was  not  able  to 
use  the  knife.  S>en  at  this  time  hla  finger 
was  tn  such  a  condition  tliat  he  was  unable 
to  work  and  was  forced  to  quit  after  shovel- 
ing coal  a  few  hours.  -  January  following  he 
applied  for  compensation  and  was  awarded 
a  hearing  and  was  allowed  additional  com- 
pensation. Upon  a  hearing  in  the  district 
court  being  had,  the  trial  court,  among  oth- 
er things,  held  that — 

"The  plaintiff  have  and  recoTer  from  the  de- 
fendant company,  in  addition  to  the  sam  al- 
ready paid,  compensation  at  the  rate  of  |15 
per  week  for  a  period  of  17%  weeks,  all  of 
which  is  now  due  and  payable  forthwith;  that 
the  defendant  company  be  and  it  is  hereby  or- 
dered to  pay  to  plaintiff  the  smn  of  $75  for  at- 
torney's fee  in  this  court,  and  to  pay  to  the 
plaintiff  for  expert  witness  fees  charged  as  costs 
the  earn  of  $50,  and  to  pay  into  court  the  costs 
of  this  suit;  that,  unless  said  payments  are 
made  forthwith,  the  defendants  shall  also  pay 
60  per  cent,  of  the  said  compensation  for  IT'A 
weeks  as  the  statutory  waiting  time. ' 


_        ^.     .   .         ,  ^      ^  \^    ^  M    Mi  ^J***  oir  conclusion  has  the  support  of  law 

anf  aS)Sl*ed  "**  ^*'«>*1and  does  ample  Justice  to  the  parties  under 

[1]  In  Swift  &  Ck>.  T.  Prince,  106  Neb. 
183  N.  W.  657,  the  court  said : 

"The  trial  court  saw  the  witnesses  and  heard 
their  testimony,  and  its  findings,  upon  conflict- 


ing evidence,  should  not  be  distarbed.  It  is 
the  rule  in  cases  of  this  kind  that  finding  of 
fact,  supported  by  sufficient  evidence,  or  find- 
ings of  fact  on  substantial  conflicting  evidence, 
will  not  be  reversed  unless  clearly  wrong." 

The  mie  announced  in  the  Prince  Case  Is 
applicable  to  the  facts  before  us  and  we  ad- 
here thereto.  The  finding  of  fact  Is  amply 
supported  by  the  record.  The  court  was  Jus- 
tified in  allowing  Ulaskl  10  weeks  for  total 
disability  in  addition  to  the  week  and  two 
days  formerly  allowed  by  the  court  under  the 
finding  of  fact. 

[2]  The  record  shows  concluslTely  that 
plaintiff  was  allowed  10  weeks'  compensation 
for  time  lost  dating  from  October  7,  1920. 
After  he  had  rested  and  had  had  time  to 
make  improvement  it  was  fiurtber  found  that 
he  bad  lost  25  per  cent  of  the  normal  use 
of  his  injured  finger.  His  loss  altogether, 
then,  was  10  weeks  for  total  disability  and 
7%  weeks  for  permanent  partial  loss  of  the 
finger,  making  a  total  loss  of  time  of  IT'A 
weeks  at  $15  a  week,  as  provided  by  statute. 
The  defendant  refused  to  pay  the  award  as 
made  by  the  c<Hni>ensation  commissioner. 
Then  the  case  was  tried  in  the  district  court 
and  the  decision  of  the  compensation  commis- 
sioner affirmed. 

As  appears  of  record  there  was  total  dio- 
abillty  of  10  weeks,  and  according  to  the 
spirit  and  intent  of  the  statute  the  plaintiff 
was  entitied  to  a  recovery  of  $15  a  week 
pending  that  time,  and  to  a  permanent  par- 
tial disability  for  a  period  of  7%  weeks. 
This  in  the  aggregate  constitutes  the  total 


loss  of  the  plaintiff  for  the  entire  time  of 
the  injury,  and  we  concur  in  the  finding  of 
the  court  in  this  regard  as  it  is  amply  sus- 
tained by  the  record.  This  case  is  not  unlike 
the  principle  found  in  Addison  t.  Wood  Co., 
207  Mich.  319,  174  N.  W.  149.  The  principles 
of  the  statute  as  applied  to  this  case  are  ful- 
ly discussed  and  the  application  of  the  law 
which  we  follow  Is  made.  We  adhere  to  the 
principle  of  law  therein  involved.  It  is  in 
point  in  the  instant  case.  We  believe  the 
court  was  right  in  allowing  a  total  disability 
for  a  period  of  10  weeks  and  was  correct  In 
allowing  permanent  partial  disability  at  the 
rate  of  $19  a  we^.  The  requirements  of  the 
statute  have  been  amply  compiled  with  and 
the  court  has  met  the  cdtnation  as  shown  in 
plaintllTs  case. 

We  are  not  unmindful  of  the  fact  that  in 
the  discussion  and  conclusion  of  the  Instant 
case  there  are  cases  holding  a  different  prin- 
ciple and  conclusion  from  what  we  have  ar- 
rived at,  but  at  the  same  time  we   believe 


these  facta. 

[4]  On  the  question  of  attorney's  feea,  sec- 
tion 8666,  Rev.  St.  1913,  as  amended  by  chap- 
ter 85,  Laws  1917,  and  chapter  01,  Laws  1919, 
provides  as  follows: 


"Whenever  the  employer  refuses  payment,  or 
when  the  employer  neglects  to  pay  compensa- 
tion for  thirty  days  after  injury,  and  proceed- 
ings are  had  before  the  compensation  commis- 
sioner, a  reasonable  attorney's  fee  shall  be  al- 
lowed the  employee  by  the  court  in  the  event 
the  employer  appeals  from  the  award  of  the 
commissioner  and  fails  to  obtain  any  reduction 
in  the  amount  of  such  award,  the  appellate 
court  shall  in  like  manner  allow  the  plaintiff  a 
reasonable  sum  as  attorney's  fees  for  the  ap- 
pellate proceedings." 

The  $75  80  allowed  by  the  trial  Judge  is 
correct  and  Just  and  we  afllrm  it.  It  follows 
that  defendant  must  pay  the  costs  of  this 
suit 

[S]  There  is,  however,  no  provision  In  the 
law  for  the  payment  of  expert  witness  fees. 
The  expert  witnesses  are  therefore  allowed 
the  usual  and  lawful  witness  fee,  and  no 
more.  Main  v.  Sherman  Coimty,  74  Neb. 
165,  103  N.  W.  1038. 

The  Judgment  of  the  district  court  is  af- 
firmed, except  as  modified  herein.  It  Is  or- 
dered that  the  court  disallow  the  expert  wit- 
ness fees  in  the  amount  of  $60,  and  that  the 
expert  witness  recover  only  the  usual  and 
lawful  witness  fees ;  and  that  defendant  re- 
ceive credit  for  one  and  one  third  weeks' 
compensation  which  defendant  has  already 
paid  on  plaintllTs  claim.  It  is  further  order- 
ed that  defendant  pay  an  attorney  fee  for 
jdalntiff,  as  costs.  In  this  court,  in  the  sum 
of  $100. 

Affirmed  as  modified: 
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CHRI8TIANCY  V.  STATE.    (No.  21830.)    . 
(Supreme  Ooort  of  Nebraska.    Oct.  14,  1921.) 

(SylUbtf  if  *he  Court.) 

1.  Crimlaal  law  i3=>ll67(2>— Refusing  to  ra> 
quire  state  to  eleot  between  two  counts,  where 
the  Drat  Indudad  the  seoond,  hold  without 
projttdlco. 

Where  an  Information,  haTing  reference  to 
a  single  transaction,  contained  two  counts,  one 
for  statntory  rape  and  tbe  other  for  an  as- 
sanlt  with  Intent  to  commit  rape  npon  tbe 
same  woman,  and  tbe  defendant's  motion  to 
require  tbe  state  to  elect  was  denied,  ketd,  that 
the  ruling  was  without  prejudice. 

2.  Criminal  law  «s>ll66i/3(8)-«orendaBt  Mt 
prejttdloed  by  overrullnp  of  challenge  te  a 
venireman  subsequently  exoused. 

Where  the  defendant's  challenge  of  a 
venireman  for  cause  was  denied,  bat  the  r«cord 
shows  that  he  was  subsequently  excused,  keld, 
the  defendant  was  not  prejudiced  thereby. 

3.  Criminal  law  «3>ll66i/2(7)— Svstainlng 
state's  challenge  to  venireman  not  prejudiolal 
where  a  competoat  Jnror  not  ohallMiged  took 
bis  plaon. 

Where  the  court  sustained  the  state's  chal- 
lenge to  a  Tenireman  because  of  his  business 
relations  with  counsel  for  defendant,  and  a 
competent  juror,  who  was  not  challenged,  took 
his  place  and  was  retained,  Md  that  tbe  rol- 
ing  was  not  prejudicial. 

4.  Jury  «s>33(l)-4}«fsndant  no«  entitled  to  a 
speolflo  Juror  but  only  to  an  impartial  Jury. 

Tbe  defendant  was  not  entitled  to  a  specific 
juror,  if  the  members  of  the  panel  possessed 
the  requisite  qualifications  and  constituted  an 
"impartial  jury,"  that  was  all  he  could  ask. 

5.  Criminal  law  «=9|l70i/t(6)— County  at- 
torney's asking  defeniiaat  questions  not  within 

,  his  direct  examination  to  which  objection  was 
sustained  «ad  Jury  admonished  held  not  error. 

Where  on  cross-examination  the  county  at- 
torney asked  the  defendant  a  question  not  with- 
in the  range  of  the  direct  examination,  but 
the  court  promptly  sustained  an  objection  there- 
to and  informed  the  county  attorney  that  the 
question  was  improper  and  should  not  have 
been  asked,  and  at  the  defendant's  request  and 
on  his  own  motion  so  instructed  the  jury,  Aold, 
that  there  was  no  error. 

6.  Criminal  law  «s»l  169(1)— County  attorflay** 
asking  defendant  to  stand  before  Jury  held 
without  prejudice. 

Where,  during  the  introduction  of  evidence 
the  county  attorney,  for  the  ostensible  pur- 
pose of  thereby  giving  evidence  of  his  age,  re- 
quested the  defendant  to  stand  up  in  the  pres- 
ence of  the  jury,  but  it  subsequently  appeared 
that  there  was  no  dispute  that  the  defendant  at 
the  time  of  the  commission  of  the  offense  was 
more  than  22  years  of  age,  and  nothing  to  show 
that  he  complied  with  the  request,  Aeld  to  be 
without  prejudice. 


7.  Rape  «s»54(l)<-lnstroetlM  that  It  was 
suffloiant  If  the  Jury  believed  that  proaam- 
trix  was  not  nnohasta  pravlom  ta  alia|o4 
statntory  rape  approved. 

An  instruction  in  these  words  approved: 
"As  to  the  question  of  the  previons  diasttty  of 
Gladys  Dyer,  it  is  not  necessary  that  her  tes- 
timony that  she  was  not  previously  unchaste 
be  corroborated.  It  is  suf^dent  as  to  this  point 
if  you  are  satisfied  by  the  evidence,  beyond  a 
reasonable  doubt,  that  she  was  not  unchaste 
previoos  to  the  time  of  the  alleged  act  of  seznal 
iateroonme  complained  of  in  the  infonaatton." 

8.  Rape  «s>S»(8)— iastnotlaa  that  tha  atato 
most  prove  that  proaamitrlx  waa  prtvlaaaly 
ohasta  approval 

The  court  tawtmcted  the  Jnry  that  it  was 
necessary  for  the  atato  to  prove,  beyond  a  rea- 
sonable  doubt,  that  the  prosecuting  witness  was 
prevloasly  chaste;  ItOd  to  be  the  equivalent  of 
"not  prevlonaly  onchasta." 

9.  Rapa  «a»59(8)— Tho  phmaaa  'prevloasly 
chaste"  and  "not  pravloasly  anohasta^''  as 

.  nsed  In  Instniotlons,  hold  synonymous. 

The  phrases  "previously  chaste"  and  "not 
previously  unchaste"  are  synonymous;  "pre- 
viously chaste"  Is  an  a^rmation  that  the  prose- 
cuting witness  was  "not  previooaly  andiaate.'' 

[Bd.  Note.— For  other  deflnitloas,  see  Words 
and  Phrases,  First  and  Second  Series,  Caiaste: 
Previously  Unchasta.] 

10.  Criminal  law  «3>789(l6)->lnstniollon  as 
to  disbelieving  all  testimony  of  witness 
swearing  falsely  to  any  material  faot  ap- 
proved. 

The  following  instructioi^  approved;  "If 
yon  believe  that  any  witness  has  knowingly 
sworn  falsely  to  any  material  fact  in  this  case, 
you  may,  if  yon  see  fit  to  do  so,  aarogaid  all 
of  the  toatiinony  ot  aach  witneaa." 

11.  Rapa  «s>59(8)— iastmotloB  that  mlaor 
female  who  bad  had  Improper  or  unlawful 
sexual  Interoourse  Is  not  within  the  act  held 
property  refused. 

Tbe  defendant's  request  that  the  Jury  be 
instructed  in  substance  that  a  "female  under  18 
years  of  age  and  over  15  years  of  age,  who  had 
improper  or  unlawful  sexual  intercourse  with 
a  man,  is  not  wittiin  the  act,"  htM  properly 
refused. 

12.  Rapa  «3a58(8)— iBstruotlaa  that  a  female 
batwaea  15  aod  18  yaara  of  afo  who  has  had 
unlawful  taxual  iatarcoursa  la  act  withia  the 
aot  approved. 

The  following  instruction  approved:  "The 
object  of  the  statute  under  which  the  informa- 
tion is  drawn  is  to  protect  the  virtuous  maidens 
and  the  nndefiled  virgins  of  tbe  state;  and  a 
female  under  18  years  of  age,  and  over  15 
years  of  age,  who  has  had  uidawfnl  sexual  in- 
tercourse with  a  male,  is  not  within  the  act" 

13.  Rape  «=>52(l)— Evidenoa  heM  t«  support 

venBot  of  guilty. 

Evidence  examined,  and  MA  soffident  to 
support  verdict. 
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14.  Rape  4»64— SentMM  of  seven  yevs  held 
exeeeelve  aait  reduced  to  three. 
Jud^ent  and   aentence  reduced -to  three 
jreara'  impiiaonment  in  the  penitentiary. 

Brror  to  Dlatrict  Court,  TUlmore  Ckmnty; 
Brown,  Judge. 

Walter  Chrlstlancy  was  convicted  of 
statutory  rape,  and  he  brings  error.  Af- 
firmed. 

Sloan,  Sloan  ft  Keenan,  of  Geneva,  for 
plaintiff  In  enwr. 

Clarence  A.  Davis,  Atty.  Gen.,  Jotm 
Barsby  and  Robert  B.  Waring,  both  of 
Geneva,  and  C.  L.  Dort,  Asst  Atty.  Gen.,  for 
the  State. 

Heard  before  MOItBISSBY,-  a  J.,  ROSB, 
ALDBIOH,  and  FLANBBDRO,  JJ.,  and  AIo 
IiBN  and  REDIGK,  District  Judges. 

ALLEN,  District  Judge.  The  plalntlfT  in 
error  was  convicted  by  a  Jury  In  the  district 
court  for  FlUmore  county  of  fhe  crime  of 
statutory  rape,  and  from  a  Judgment  of 
guilty  thereon  and  the  sentence  to  seven 
years'  Imprisonment  In  the  penitentiary, 
be  has  brought  the  case  to  this  court  for  re- 
view. For  convenience,  the  parties  will  re- 
main classified  as  they  were  in  the  district 
court 

[11  The  information  contains  two  coimts, 
In  the  first  of  which  it  is  charged  that  on 
September  18,  1920,  the  defendant,  in  Fill- 
more county,  committed  a  statutory  rai>e  on 
the  person  of  Gladys  Dyer,  and  in  the  second 
count  that  at  the  same  time  and  place  he 
co9>mitted  an  assault  upon  her  with  intent 
to  commit  rape. 

The  dtfendant  moved  the  court  for  an  or- 
der requiring  the  state  to  eledt  on  which 
count  of  the  information  It  would  proceed, 
d)  because  "said  counts  contain  different 
and  repugnant  charges,"  and  (2)  because 
"said  charges  contained  In  said  counts  are 
based  upon  fundamentally  different  statutes, 
which  statutes  severally  denounce  funda- 
mentally different  acts."  This  motion  was 
denied,  and  the  defendant  assigns  the  ruling 
of  the  court  is  error.  The  second  coimt  was 
superfluous,  as  the  defendant  could  have 
been  convicted  of  an  assault  with  Intent  to 
commit  rape  under  the  first  count  Hubert 
T.  State,  74  Neb.  220,  104  N.  W.  276,  106  N. 
W.  774;  Baxter  v.  State,  80  Neb.  840,  U6 
N.  W.  634.  However,  the  county  attorney 
dismissed  the  second  count  before  the  case 
was  submitted  and  there  was  no  error  in  the 
ruling. 

[2]  It  Is  contended  that  the  conrt  erred  in 
overruling  the  defendant's  challenge  to  a 
proposed  Juror,  Charles  Nortcm.  Mr.  Norton 
on  his  voir  dire  examination  said  that  he 
had  read  quite  an  extended  account  of  the 
transaction  in  the  Nebraska  Signal,  which 
gave  the  nature  of  the  charge  and  purported 


to  state  some  fiicts  connected  with  it,  and 
be  supposed  be  did,  at  the  time,  form  a 
natural  mental  conclusion  as  to  the  guilt  or 
innocence  of  the  defendant  from  what  be 
had  read.  He  had  talked  with  no  one  who 
claimed  to  know  the  facts  and  had  heard  or 
read  nothing  to  dtange  his  opinion,  and  had 
the  opinion  yet,  and  supposed  that  it  would 
take  some  evidence  to  remove  it  He  stated 
on  proas-examinatlon  that  he  could  give  the 
defendant  the  benefit  of  the  presumption  of 
innocence  until  he  was  proved  guilty,  tf  that 
was  the  law,  end  If  the  court  instructed 
the  Jury  that  It  was  necessary  to  prove  the 
defendant  guilty  beyond  a  reasonable  doubt 
before  he  could  be  convicted,  he  could  give 
him  the  benefit  of  It  and  tbat  his  present 
opinion  would  In  no  wise  control  his  verdict. 
A  careful  examination  by  the  court  disclosed 
that  he  had  no  opinion  and  was,  within  the 
rule  recognised  In  Whltcomb  v.  State^  102 
Neb.  236,  166  N.  W.  563,  qnalifled  /to  act. 
But  the  record  shows  that  fhe  Jury  was  com- 
posed of  Wm.  McNamara,  Ghaa  Rocole, 
Carl  Sandburg,  M.  L.  Schelkopf,  F.  H.  San- 
er, John  McCabe,  Loren  Teter,  Ftank  Tet- 
man,  Lou  Schafer,  Amo  GUnderman,  Frank 
Hrdy  and  Mel  Martin,  and  that  Mr.  Norton 
did  not  serve.  It  does  not  appear  whether 
be  was  excused  peremptorily  by  one  of  the 
parties,  or  by  direction  of  the  court,  and  It 
Is  sufilclent  to  say  that  as  he  did  not  serve, 
the  defendant  was  not  prejudiced. 

[3, 4]  As  to  the  ruling  of  the  court  in  sus- 
taining the  state's  challenge  to  the  jiroposed 
Juror  Stuckey,  we  think  it  was  without  er- 
ror. Each  party  was  entitled  to  an  "impar- 
tial Jury,"  and  it  was  quite  evident  Oiat  Mr. 
Stuckey  was  so  closely  connected  with  coun- 
sel for  the  defendant  in  business  and  in  an- 
other case  that  his  ability  to  act  impartially 
was  open  to  question.  He  had  a  case  pend- 
ing In  court,  and  the  defendant's  counsel 
were  his  attorneys  in  that  case:  See  section 
8168,  Rev.  St  1813.  A  competent  Juror,  who 
'was  not  challenged,  took  his  place  and  was 
retained.  The  defendant  was  not  entitled  to 
a  specific  Juror.  If  the  members  of  the  pan- 
el possessed  the  requisite  qualifications  and 
constituted  an  "impartial  Jury,"  that  was 
all  he  could  ask. 

[S]  It  is  urged  that  there  was  misconduct 
on  the  part  of  the  prosecuting  attorney  re- 
sulting in  prejudice  to  the  defendant  The 
trial  is  said  to  have  lasted  more  than  five 
days,  and  the  verdict  was  returned  within 
an  hour  and  20  minutes  after  the  case  was 
submitted. 

"Prominent  among  the  acts  of  the  assistant 
prosecutor  oom^ained  of,"  it  is  said,  "was  his 
asking  the  defendant  upon  cross-examination: ' 
'Did  yon  ever  tell  John  Cromwell  that  the  sher- 
iff was  looking  for  you  from  Colorado?" 

On  cross-examination,  the  county  attorney 
asked  the  defendant  this  question: 


^=»For  othar  cases  see  same  topic  and  KtiT-NDUBESR  In  all  Kejr-N umbered  Blgeeti  and  lodeze* 
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"Q.  Did  you  erer  tell  John  Cromwell  that  the .     And  the  court  further  Instructed  the  Jury 
sheriff  was  looking  for  you  from  Colorado?"    on  his  own  motion : 


The  defendant  promptly  objected  and  the 
court  sustained  him, 

"Q.  In  the  presence  of  John  Cromwell,  did 
you  erer  make  the  statement  to  Jolin  Cromwell 
that  you  had  gotten  into  a  similar  scrape  like 
this  ont  in  Colorado?" 

The  defendant's  objection  was  promptly 
sustained,  and  at  Us  request  the  court  In- 
formed the  Jury  that — 

"The  objection  will  be  sustained,  and  that 
form  of  cross-examination  is  improper  and 
should  not  be  pursued  further,  and  the  jury 
should  not  in  any  way  give  any  cousideration 
to  anything  that  might  be  inferred  from  .the 
question,  the  objection  to  which  has  been  sus- 
tained.   Exception." 

And  the  following  colloqny  took  place: 

"By  Mr.  Waring;  Your  honor,  I  want  to  get 
straightened  out  here,  I  am  trying  to  per- 
form my  duty  as  well  as  I  know  how.  Do  I 
understand  the  court's  ruling  that  if  I  should 
bring  admissions  of  this  sort,  of  the  defendant 
— not  saying  that  I  hare  them — to  the  effect 
indicated  in  my  question,  does  the  court  mean 
to  say  that  I  am  unable  to  introduce  those  ad- 
missions? 

"By  Mr.  Sloan:  Defendant  objects  distinct- 
ly and  emphatically  to  the  inquiry  submitted  to 
the  court  at  this  time  under  the  circumstances, 
as  being  especially  improper  and  prejudicial  to 
this  defendant  under  the  circumstances,  and 
should  not,  under  any  circumstances,  be  men- 
tioned by  the  prosecutor;  it  is  another  and  en- 
tirely different  offense,  if  anything  of  that 
kind  occurred,  and  I  think  that  the  court  should 
render  proper  rebuke  for  the  inquiry  being 
submitted  in  the  presence  of  the  jury. 

"By  the  Court:  The  court  means  to  say,  Mr. 
Waring,  that  you  are  not  entitled  to  make  any 
inquiry  on  cross-examination  with  respect  to 
any  offense  except  the  one  on  trial  in  this  case, 
and  nothing  with  respect  to  anything  else,  if 
there  should  be  anything  of  the  kind,  should  be 
considered  by  the  jury  in  any  manner,  and 
any  matter  of  inquiry  relating  to  the  diaracter 
of  the  defendant  is  not  admissible  until  some- 
thing of  that  character  has  been  offered  by  the 
defendant    himself. 

"By  Mr.  Waring:  If  that  is  the  ruling  of  the 
court,  I  win  respectfully  adhere  to  it,  I  had  a 
different  idea." 

Not  beinK  satisfied  with  the  court's  state- 
ment, the  defendant  requested  and  the  court 
gave  the  jury  the  following  instmctlon : 

"The  jury  are  especially  cautioned  against 
giving  any  consideration  or  weight  whatever  to 
the  question  propounded  by  counsel  for  the 
state,  relative  to  a  purported  statement  made 
by  defendant  to  one  Cromwell  concerning  an- 
other tlleged  charge  against  defendant. 
Whether  the  assumption  was  true  or  false,  the 
question  should  not  have  l>een  propounded  in 
your  presence,  and  you  should  not  perfpit  the 
same  to  in  any  wise  influence,  bias,  or  preju- 
dice you  in  the  formation  of  a  Yerdict" 


"You  are  cautioned  against  giving  any  con- 
sideration or  weight  whatever  to  the  qnestiOD 
propounded  by  counsel  for  the  state,  relabva 
to  a  purported  statement  made  by  defendant  to 
one  Cromwell  concerning  another  alleged  charge 
against  defendant.  Whether  the  assumption 
was  true  or  false  the  question  should  not  hav* 
been  propounded  in  your  presence,  and  yon 
should  not  permit  the  same  to  in  any  wise  in- 
fluence, bias,  or  prejudice  yon  in  the  formation 
of  a  verdict" 

Subordinate  courts  are  not  gifted  with 
prescience  and  cannot  In  the  midst  of  a 
heated  trial,  foresee  what  moment  an  Im- 
proper question  may  be  propoanded  to  a  wit- 
ness. But  where,  as  In  this  case,  an  objeo- 
tion  is  promptly  made  thereto  and  sustained, 
and  the  court  fully  instructs  the  Jury  ttiat 
the  question  was  improper  and  should  not 
be  considered  by  them,  we  think  the  defend- 
ant was  not  prejudiced.  See  City  of  Shaw- 
nee V.  Sparks,  26  OkL  665,  UO  Paa  881,  L. 
R.  A.  1918D,  1,  and  notes. 

[6]  It  Is  said  that  there  was  error  in  the 
county  attorney's  a^stant  In  demanding 
that  the  defendant  stand  up  while  the  state's 
evidence  was  being  submitted  and  before  the 
defendant  had  offered  himself  as  a  witness 
or  bad  signified  his  intention  of  going  upon 
the  stand,  which.  It  is  urged,  was  for  the 
purpose  of  compelling  the  defendant  to  give 
evidence  of  hts  age,  which  at  that  time  was 
a  material  allegation  of  the  first  count  of  the 
Information  and  incnmbent  upon  the  state 
to  establish  beyond  a  reasonable  doubt  But 
as  there  Is  no  dispute  that  the  defendant  was 
more  than  22  years  of  age  at  the  time  of 
the  commission  of  the  offense,  and  as  there' 
is  nothing  in  the  record  to  show  that  he  com- 
plied with  the  request,  or  that  the  court's 
attention  was  called  to  it,  he  was  not  prej- 
udiced. 

[7.  t]  The  defendant  claims  ttiat  the  court 
erred  in  giving  instruction  No.  IS,  which  is 
as  follows: 

"As  to  the  question  of  the  previous  diastity 
of  Gladys  Dyer,  it  is  not  necessary  that  her 
testimony  that  she  was  not  previously  nn- 
chaste  be  corroborated.  It  is  sufficient  as  to  this 
point  if  you  are  satiafled  by  the  evidence,  be- 
yond a  reasonable  doubt,  that  she  was  not  un- 
chaste previous  to  the  time  of  the  alleged  act 
of  sexual  intercourse  complained  of  in  the  in- 
formation." 

The  instruction  ctvrectly  stated  the  law. 
Leedom  v.  State,  81  Neb.  685,  116  N.  W.  40a 

The  court's  fourth  Instruction  is  in  the 
following  language: 

"In  order  to  find  the  defendant  gnUty  of  the 
oitense  charged  in  the  information,  you  must 
be  satisfied,  beyond  a  reasonable  doubt,  'that 
the  defendant,  Walter  Christisncy,  was,  on  or 
al>out  the  18th  day  of  September,  1820,  a  male 
person  of  at  least  the  age  of  18  years;  that  the 


Digitized  by 


Google 


Nd>J 


CHBISTIAKCT  T.  STATU 

(184  M.W.) 


951 


prosecnting  witness  Qladys  Dyer,  waa  at  said 
time  a  female  child  under  the  ace  of  18  years 
and  over  the  age  of  15  years  and  previously 
chaste;  that  she  was  at  said  time,  and  in  the 
'county  of  Fillmore  and  state  of  Nebraska,  as- 
saulted by  the  said  Walter  Christiancy;  and 
that  he  did  then  and  there  unlawfully  and  fe- 
loniously carnally  know  and  abuse  her." 

[I]  It  la  contended  that  "previoasly  chaste" 
is  not  the  equivalent  of  the  phrase  "not  pre- 
riousiy  nnchaste."  We  think  these  phrases 
afe  synonymous;  that  "not  previuusly  on- 
chaste"  Is  an  affirmation  that  the  prosecntlng 
witness  was  previously  chaste,"  and  that  the 
Instruction  did  not  mislead  the  Jury. 

[10]  Complaint  Is  made  of  the  ccrart's 
twentieth  Instruction,  which  is  as  follows: 

"If  y«a  believe  that  any  witness  has  know- 
ingly sworn  falsely  to  any  material  fact  in  this 
case,  you  may,  if  you  see  fit  to  do  so,  disregard 
all  of  the  testimony  of  such  witness." 

The  spedflc  objections  are  that  the  word 
"willfully''  and  the  phrase  "nnless  corrobo- 
rated," etc.,  were  omitted.  Knowingly  Is 
equivalent  to  willfully.  Fry  v.  Hubner,  35 
Or.  184,  67  Pac.  420.  The  words  are  synony- 
mous; to  do  an  act  Knowingly  is  to  do  it 
wUlfully,  and  to  do  it  wlUfuUy  is  to  do  It 
knowingly.  The  phrase  "unless  corroborat- 
ed," etc.,  la  not  an  element  of  the  maxim 
"Falsns  in  uno,  falsus  in  omnibus,"  or, 
"False  in  one  matter,  deceitful  in  every- 
thing," and  the  court  did  not  err  in  omitting 
it  Titterlngton  v.  State,  75  Neb.  163,  106 
N.  W.  421 ;  Atkins  t.  Gladwlsh,  27  Neb.  841, 
847,  44  N.  W.  37.  If  a  witness  knowingly 
testifies  falsely  to  one  or  more  material 
facts,  there  is  no  reason  why  be  should  be 
given  credit  for  telling  the  truth  respecting 
a  particular  in  which  his  testimony  and  that 
of  reputable  witnesses  happen  to  concur. 
Indeed,  in  such  a  case,  the  credit  would  be 
given  to  the  testimony  of  the  reputable  wit- 
nesses and  not  to  that  of  the  disreputable  or 
perjured  witness.  The  rule  is  clearly  stated 
In  Starkle  on  Evidence  (9th  Am.  Ed.)  p.  766: 

"As  the  credit  due  to  a  witness  is  founded  in 
the  first  instance  on  general  experience  of 
human  veracity,  it  follows  that  a  witness  who 
gives  false  testimony  as  to  one  particular  can- 
not be  credited  as  to  any,  according  to  the 
legal  maxim,  'Falsus  in  uno,  falsus  in  omnibus.' 
The  presumption  that  the  witness  will  declfire 
the  truth  ceases  as  soon  as  it  manifestly  appears 
that  he  is  capable  of  perjury.  Faith  in  a  wit- 
ness's testimony  cannot  be  partial  or  fractional; 
where  any  material  fact  rests  on  his  testimony, 
the  degree  of  credit  due  to  him  must  be  ascer- 
tained, and  according  to  the  result  his  testi- 
mony ia  to  be  credited  or  rejected." 

[11,121  The  defendant  tendered  and  the 
court  refused  the  following  request: 

"The  jury  are  instructed  that  the  object  of 
the  statute  under  which  the  first  count  of  the 
information  is  drawn  is  to  protect  the  virtuous 
maidens  and  the  nndefiled  virgins  of  the  atate; 


and  the  female  under  18  years  of  age  and  over 

15  years  of  age,  who  has  had  improper  or  un- 
lawful sexual  intercourse  with  a  male,  is  not 
within  the  act" 

But  In  that  connection  the  court  gave  the 
following  Instruction: 

"The  object  of  the  statute  under  which  the 
information  is  drawn  is  to  protect  the  virtuous 
maidens  and  the  undefiled  virgins  of  the  state; 
and  a  female  under  18  years  of  age,  and  over 

16  years  of  age,  who  has  had  unlawful  sexual 
intercourse  with  a  male,  is  not  within  the  act." 

Tb»  evident  purpose  of  the  request  was  to 
Impress  the  jury  with  the  belief  that.  If  the 
prosecuting  witness  had  had  "Improper"  re- 
lations with  others  short  of  sexual  inter- 
course, that  fact  might  be  taken  into  con- 
sideration in  determining  whether  she  was 
or  was  not  a  woman  of  previous  chastity. 
The  drift  of  the  request  was  to  the  effect 
that,  if  a  woman  between  the  ages  of  16  and 
18  years  had  had  "improper"  relations  with 
another  man,  she  would  not  be  within  the 
statute.-  The  defendant  does  not  claim  that 
the  prosecuting  witness  had  intercourse  with 
any  other  mah,  but  he  contends  that  she  per- 
mitted others  to  take  improper  liberties  with 
her  person.  Notwithstanding  this.  If  such 
liberties  stopped  short  of  actual  sexual  in- 
tercourse, they  were  not  within  the  meaning 
of  the  statute. 

[13]  It  is  urged  that  the  verdict  Is  con- 
trary to  and  not  supported  by  the  evidence. 
It  is  admitted  that  the  prosecuting  witness 
was  more  than  15  and  less  than  18  years  of 
age  at  the  time  of  the  flagrant  act,  and  that 
the  defendant  was  more  than  22  years  of 
age.  It  is  said  that  they  had  sexual  Inter- 
course in  Fillmore  county  on  the  night  oC 
September  18,  1920,  and  the  only  disputed 
question  Is  whether  the  prosecuting  witness 
was  at  that  time  "not  previously  unchnste." 
The  drift  of  the  testimony  introduced  by  the 
defendant  is  directed  to  this  question.  On 
Cross-examination  of  iihe  prosecuting  wit- 
ness, defendant's  counsel  sought  to  show 
that  she  had  been  guilty  of  previous  mis- 
conduct; and  there  was  a  studied  effort  to 
show  that  she  was  therefore  to  be  classified 
as  unchasta  Speaking  of  the  criminal  act, 
she  said: 

"Q.  And  now  he  stopped  his  car  there;  what 
happened  then,  Gladys?  A.  He  started  to 
talk  to  me;  he  told  me  that  I  had  been  in  the 
babit  of  letting  other  boys  do  such  things  as 
he  tried  to  do  ba<^  there,  I  could  let  him  do  it 
now.  I  told  him  I  hadn't,  that  there  wasn't  a 
boy  that  would  do  such  things  as  that  to  me, 
or  even  dare  to.  He  said,  'You  may  just  as  well 
let  me,  you  have  let  other  boys,'  and  I  told  him 
I  hadn't,  and  he  started  to  try  to  do  it  again, 
and  I  tried  to  tell  him  what  it  would  mean  to  do 
such  things '  as  that,  that  It  was  sin,  and  he 
just  kept  on;  he  pushed  me  out  of  the  car  and 
I  fell  upon  the  ground,  and  I  got  up  and  started 
to  mn  away,  but  I  didn't  know  where  to  go,  it 
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was  dark  and  we  was  all  alone,  there  were  no 
houses  dose  there,  and  then  he  got  up  and  be- 
gan to  swear  at  me,  and  said  now  I  was  out 
there  he  would  now,  and  he  just  picked  me  up 
and  threw  me  down  on  the  ground  and  got  on 
top  of  me  and  choked  me  and  slapped  my  face 
and  pulled  m;  hair  and  did  what  he  was  going 
to  do,  got  me  all  wore  'out  trying  to." 

On  redirect  examination  she  said: 

"Q.  Gladys,  have  you  always  been  a  good 
girl?  Q.  Have  you,  Gladys?  A.  Yes,  sir.  Q. 
Has  any  man  ever  taken  these  liberties  with 
you  before?  A.  No,  sir.  Q.  Or  since?  A. 
No,  sir.  Q.  And  the  statement  made  by  the 
accused  that  you  had,  is  or  is  not  that  true  or 
false?" 

We  think  her  version  of  the  transaction  is 
corroborated  by  the  testimony  of  the  doctors, 
by  her  complaint  to  her  parents  made  tlie 
next  morning  after  the  transaction,  the  con- 
dition of  her  apparel  and  the  apimrent  evi- 
dence of  the  struggle  at  the  Scene  of  the  act, 
and  that  the  court  was  fully  warranted  in 
sending  the  case  to  the  Jury  and  the  Jury 
warranted  in  returning  a  verdict  of  guilty. 

We  have  carefully  examined  other  sug- 
gested objections  to  the  rulinga  of  the  court, 
but  we  find  them  without  error. 

[14]  Finally,  the  defendant  daims  that 
the  penalty  imposed  upon  him  was  excessive, 
and  we  are  inclined  to  that  belief.  There 
was  no  testimony  that  he  had  ever  been  en- 
gaged in  a  like  transaction,  or  violated  the 
law  in  any  other  respect  Considering  tbese 
things  in  connection  with  his  youth,  we  ttaink 
that  the  sentence  should  be  reduced  to  three 
years'  imprisonment  In  the  penitentiary, 
and,  with  this  modification,  the  Judgment  of 
the  district  court  Is 

.Abffirmed. 


DAPPEN  et  al.  V.  WEBER,  Coanty  Superin. 
tendent  of  Schools,  et  al.    (No.  21785.) 

(Supreme  Court  of  Nebraska.    Oct  14,  1921.) 

(Byllabiu  iy  the  Court.) 
I.  Schools  and  school  districts  ^=942(2)— Or- 
ganization held  a  de  facto  district. 
Where  a  petition  is  filed  with  the  county 
superintendent  of  schools  under  the  proviso  of 
section  6,  c.  243,  Laws  1819,  containing  the 
names  of  persons  whom  he  holds  to  be  not  less 
than  51  per  cent  of  the  school  electors  resid- 
ing outside  of  an  existing  organized  high  school 
district  and  adjoining  said  high  school  district 
asking  that  said  territory  be  consolidated  with 
said  hjgb  school  district  and  he  issues  his  or- 
der thereon  declaring  such  territory  to  be  an- 
nexed to  and  consolidated  with  said  high  school 
district  and  numbers  the  new  or  consolidated 
district  and  he  and  the  superintendent  of  pub- 
lic instruction  recognize  said  consolidated  dis- 
trict to  be  a  legal  entity:  Held,  that  said  con- 
solidated district  la  a  de  facto  school  district 


2.  Quo  warranto  «=»5— Schools  and  sehool  dis- 
tricts <8=>28— Loflallty  of  de  facto  district 
to  be  tested  by  quo  warranto  and  not  by  col- 
lateral proceeding. 

Where  a  de  facto  school  district  ia  shown 
to  exist  its  legality  cannot  be  attacked  by  in- 
junction or  by  other  collateral  proceeding,  but 
must  be  tested  by  quo  warranto. 

3.  Offlcers  «=:»82— Quo  warranto  iSssS— Whan 
persons  aot  as  board  of  eduoatloa  Hdor  Ml- 
or  of  right  right  to  their  offloes  not  to  bo  toot- 
ed by  Injunction,  but  by  quo  warranto. 

Where  It  appears  that  certain  persons  are 
acting  as  the  board  of  education  of  a  school  dis- 
trict under  color  of  right  and  they  are  rec- 
ognized as  such  by  the  county  superintendent 
of  schools  and  the  superintendent  of  public  in- 
struction, held,  that  the  right  to  their  offlces 
cannot  be  questioned  by  injunction,  but  most  b« 
tested  by  quo  warranto. 

'    (Additional  BvUatmi  by  Sditorfal  BtaJl.} 

4.  Appeal  and  error  «=9693(2),  895(2)— Trial 
00  appeal  In  equity  Is  de  novo  ud  flndiags  of 
trial  oonrt  ignored. 

On  appeal  from  an  equity  decree  dismissing 
plaintiff's  action,  the  trial  is  de  novo  on  the  rec- 
ord and  the  Supreme  Court  is  required  to  reach 
an  independent  conclusion  without  reference 
to  that  reached  by  the  district  court  or  the  fact 
that  there  is  some  evidence  to  support  it  Rev. 
St.  1913,  S  8196,  but  the  judgment  should  be 
affirmed  if  (or  any  sufficient  reason  appearing  in 
the  record,  it  was  correctly  entered. 

Appeal  from  District  Ooait,  Blchardson 
(bounty;  Raper,  Judge. 

Action  by  Henry  Dappen  and  others 
against  Dan  H.  Weber,  County  Superintend- 
ent of  Schools  of  Richardson  County,  and 
others,  as  member  of  the  School  Board  of 
District  No.  95.  Judgment  for  the  deftad- 
ants,  and  the  plaintiffs  appeaL    AfDimed. 

Dort  &  Cain,  of  Falls  City,  for  appellantB. 
John  Wlltse,  of  Falls  City,  tor  appellees. 

Heard  before  MORRISSEY,  O.  J.,  and  UBT- 
TON,  ROSE,  DEAN,  ALDRICH,  DAT,  and 
FLANSBURG,  JJ.,  and  AIXEN  and  BED- 
ICK,  District  Judges. 

ALLEN,  District  Judge.  May  14,  1920, 
Henry  Dappen,  M.  C.  Riley,  Joseph  Kean, 
Alfred  Ramsey,  Mike  J.  Tiehen,  Charlie 
Schutte^  Ambrose  Tiehen,  Joseph  Tj«nnlng, 
George  Funk,  Jolm  Lyons,  and  George  Uter- 
moblen,  plaintiffs,  for  themselves  and  on  be- 
half of  "one  hundred  thirty  other  qualified 
resident  school  electors  and  duly  assessed 
taxpayers,"  filed  their  petition  in  equity  in 
the  district  court  for  Richardsan  county 
against  Dan.  H.  Weber,  county  supnintoid- 
ent  of  schools,  and  Joseph  O.  Helm,  IL  U. 
Riley,  Gertrude  Helm,  L.  L.  Klnsey,  H.  W. 
Helm,  and  Daisy  Smith,  as  the  board  of  edu- 
cation of  high  school  district  No.  96  and  act- 
ing as  the  board  of  educati<m  of  consolidated 
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district  No.  IB,  to  obtain  a  decree  adjudging 
void  the  order  of  said  Weber  as  county  super- 
intendent of  schools  of  March  24,  1920,  at- 
taching the  major  part  of  districts  Nos.  34, 
S8,  42,  43,  44,  and  08  to  and  consolidating  the 
same  with  Dawson  high  school  district  No. 
9S,  and  out  of  said  adjoining  territory  and 
Bald  Dawson  high  school  district  No.  95,  cre- 
ating consolidated  district  No.  .15. 

The  subsfance  and  purpose  of  the  petition 
are  well  stated  in  the  following  excerpt  from 
the  brief  of  connsel  for  appellants: 

"Upon  May  14,  IMO,  Henry  Dappen,  and  ten 
other  ■chool  electors  and  taxpayers,  filed  a  peti- 
tion in  behalf  of  themselyes  and  one  hundred 
thirty  other  school  electors  and  taxpayers  in 
the  district  court  of  said  county,  attaching 
thereto  the  record  of  the  proceedings  before 
the  connty  superintendent,  and  alleging  that 
the  petition  filed  with  the  county  superintendent 
was  Insufficient  and  that  the  order  of  annexa- 
tion is  void;  alleging  that  the  act  under  which 
the  annexation  was  pretended  to  be  made  was 
void  and  unconstitutional;  that  the  statntes 
pertaining  to  annezatioa  had  not  been  complied 
with;  and  praying  that  the  annexation  be  de- 
dareid  void,  the  territory  be  restored  as  It  pre- 
viously existed,  and  that  the  defendants  be 
restrained  as  connty  superintendent  and  mem- 
bers of  the  school  board  from  exercising  any 
Jurisdiction  or  powers  under  or  because  of  said 
order  of  annexation."  "The  answer  admits  that 
no  written  notice  was  given  of  the  organization 
of  school  district  No.  15,  and  no  election  was 
held  for  the  purpose  of  organizing  said  school 
district  and  for  the  annezatiott;  tiiat,  by  vir- 
tue of  the  order  of  the  county  superintendent, 
the  annexed  territory  was  annexed  to  school 
district  No.  96  and  waa  thereby  made  a  part 
of  consolidated  school  district  No.  15;  that 
petitioners'  protest  had  no  valid  force  or  effect 
and  the  county  superintendent  had  no  authority 
to  grant  the  request" 

Counsel  for  the  defendants  admits  that: 

"This  action  is  brought  to  test  the  le{;alit7  of 
nch  annexation  or  consolidation  and  to  set 
•aide  the  order  of  the  distriet  coort  holding 
■aeh  consoUdatlon  lawful." 

Consolidated  ^strict  No.  16  waa  organized 
nnder  that  part  of  section  6,  c.  248,  Laws 
1919,  which  reads  as  follows: 

"The  new  ^strict  when  organized  shall  be 
governed  by  all  laws  enacted  for  the  govern- 
ment of  schools,  provided,  that  if  the  propos- 
ed new  district  contains  an  organized  consoli- 
dated or  high  school  district,  when  a  petition 
of  not  less  than  fifty-one  (6L%)  per  cent,  of 
the  school  electors  in  said  new  district  residing 
outside  of  the  existing  organized  consolidated 
or  high  school  districts  shall  be  filed  with  the 
county  superintendent,  then  he  shall  declare 
such  territory  to  be  so  annexed,  conditioned 
upon  the  approval  of  the  board  of  education 
of  said  existing  districts." 

As  we  have  Just  seen,  the  avowed  purpose 
Of  this  action  is  to  obtain  a  decree  setting 
aside  and  holding  void  considldated  district 
No.  15,  and  to  prevent  the  board  of  educa- 
tion of  Dawson  high  school  district  No.  W 


from  exercising  authority  over  the  adjoin- 
ing territory  as  a  board  of  said  consolidated 
district  It  is  not  claimed  that  the  defend- 
ants, Joseph  O.  Helm,  M.  U.  Hiley,  Oertmde 
Helm,  L.  L.  EUnsey,  H.  W.  Heim,  and  Daisy 
Smith,  are  not  the  legally  qnalifled  board  of 
education  of  Dawson  high  sctiool  district  No. 
95,  but  It  la  urged  that  the  organization  of 
the  consolidated  district  was  defective  (1) 
because,  while  the  petition  presented  to  the 
county  BUi)erintendent  for  its  establishment 
purported  to  contain  over  61  per  cent,  of 
the  names  of  the  school  electors  in  the  ad- 
Joining  territory,  as  a  matter  of  fact  it  con- 
tained less  than  that  number;  and  (2)  be- 
cause the  order  of  the  county  superintendent 
was  not  approved  by  the  board  of  education 
of  the  district  from  which  the  adjoining  ter- 
ritory was  taken.  But  the  record  Aows  that 
the  county  superintendent  and  the  superin- 
tendent of  public  instruction  recognized  con- 
solidated district  No.  15  as  a  legal  entity  and 
the  board  of  education  of  Dawson  high 
school  district  No.  96  as  its  ofDcers. 

[4]  This  being  an  appeal  from  the  Judg- 
ment of  the  district  court  in  a  suit  in  equity 
dismissing  plalntlfls'  action  without  day.  It  is 
to  be  tried  de  novo  on  the  record  there  made, 
and  we  are  required  to  "reach  an  independ- 
ent conclusion  as  to  what  finding  or  findings 
are  required  nnder  the  pleadings  and  all  the 
evidence,  without  reference  to  the  conclusion 
reached  in  the  district  court  or  the  fact  that 
there  may  be  some  evidence  in  support  there- 
of." Rev.  St.  1018,  S  8198.  It  is  our  duty,  un- 
der such  circumstances,  to  afiSrm  the  Judg- 
ment of  the  district  court  If,  for 'any  suffi- 
cient reason  appearing  In  the  record.  It  waa 
correctly  entered. 

[1]  Consolidated  district  No.  16  warn  at 
least  a  de  facto  public  quasi  corporatlcm  or 
governmental  subdivision  of  the  state  for 
educational  purposes,  and  the  defendants, 
Joseph  Q.  Helm,  M.  V.  Riley,  Gertrude  Heim, 
It.  L.  Klnsey,  H.  W.  Helm,  and  Daisy  Smith, 
were,  respectively,  de  &cto  officers  thereof 
acting  in  good  faith  and  under  color  of  au- 
thority; 22  R.  O.  L.  681,  i  171;  SM  R.  O.  L. 
564,  I  7. 

[2, 3]  In  Osbom  v.  Village  ct  Oakland,  49 
Neb.  340,  68  N.  W.  606,  It  Is  said: 

"It  is  patent  that  the  object  and  purpose  of 
this  proceeding  is  to  test  the  corporate  exist- 
ence of  Oakland  as  a  dty  of  the  second  class, 
and  the  question  presented  is  whether  injunc- 
tion is  the  appropriate  action.  It  is  a  general 
rule,  supported  by  the  decisions  of  this  and 
other  states,  that  equity  will  not  grant  a  party 
relief  by  injunction,  where  he  has  a  plain  and 
adequate  remedy  at  law.  It  is  likewise  a  well 
established  doctrine  in  this  country  that  quo 
warranto  is  the  proper  remedy  to  inquire 
whether  a  munidpal  corporation  was  legally 
created,  as  well  as  to  oust  persons  exerdsing 
the  privileges  and  powers  of  corporate  officers 
when  the  municipal  corporation  has  no  legal 
existence.  State  v.  Uridil,  37  Neb.  371;  State 
V.  Dlmond,  44  Neb.  154;  SUte  v.  Mote,  48  Neb. 
tt8;   High,  Extraordinary  Legal  Remedies  [3d 
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Ed.]  8  684.  An  Information  in  the  nature  of 
a  quo  warranto,  and  not  a  bill  for  injunction,  is 
the  appropriate  remedy." 

In  24  B.  O.  L.  666,  S  8,  it  Is  said: 

"The  acts  of  a  de  facto  school  district,  one 
operating  under  color  of  right,  are  valid.  If  a 
school  district  has  been  formed  under  color  of 
law,  its  legality  can  only  be  determined  by  a 
suit  brought  for  that  purpose  in  the  name  of 
the  state,  or  by  some  one  under  the  authority 
of  the'  state,  who  has  a  special  interest  affected 
by  the  existence  of  such  corporation,  and  the 
fact  that  the  complainant  is  a  taxpayer,  is  not 
sufficient.  It  is  generally  stated  that  the  legal- 
ity of  the  formation  of  a  school  district  can  be 
determined  only  in  a  direct  proceeding  and  can- 
not be  questioned  collaterally." 

The  following  authorities  are  in  point: 
State  V.  Stein,  IS  Neb.  529,  14  N.  W.  481; 
State  V.  Mayor  &  Oty  Council,  28  Neb.  103, 
44  N.  W.  90;  Hotchklss  v.  Keck,  84  Neb.  545, 
121  N.  W.  679;  State  v.  Nortbnp,  79  Neb.  822, 
113  N.  W.  640;  State  v.  Whitney,  41  Neb. 
613,  69  N.  W.  884;  State  v.  Sereral  Parcels 
of  Land,  80  Neb.  11,  113  N..W.  810;  School 
District  No,  116  v.  Wolf,  78  Kan.  805,  98 
Paa  237,  20  L.  B.  A.  (N.  S.)  358;  State  v. 
Olson,  107,  Minn.  136,  119  N.  W.  799,  21  L.  B. 
A.  (N.  S.)  685,  and  notes;  In  re  Sawyer,  124 
U.  S.  200,  8  Sup.  Ct.  482,  81  L,  Ed.  402,  406, 
407 ;  State  v.  Van  Beek,  87  Iowa,  569, 54  N.  W. 
525,  19  L.  B.  A.  622,  43  Am.  St.  Bep.  397; 
Ward  V.  Sweeney,  106  Wis.  44,  82  N.  W.  169; 
Demarest  v.  Wlckham,  63  N.  X.  320;  New- 
man ▼.  United  States,  238  U.  S.  537,  35  Sup. 
Ct  881,  59  U  Ed.  1446,  1451;  Eeynolds  v. 
Moore,  9  Wend.  (N.  Y.)  35,  24  Am.  Dec  116; 
Ex  parte  Keeling,  54  Tex.  Or.  B.  118,  121  S. 
W.  605,  130  Am.  St.  Bep.  884 ;  Attorney  Gen- 
eral V.  IJtica  Ins.  Co.,  2  Johns,  Ch.  (N.  Y.) 
371;  Hovelman  t.  Kansas  City  H.  B.  Co.,  79 
Mo.  632;  McQulllin,  Municipal  Ordinances, 
I  349,  and  note;  1  Abbott,  Municipal  Corpo- 
rations, S  32  and  note;  Cooley,  Constitutional 
Limitations  (7th  Ed.)  363,  364;  10  B.  a  L. 
343,  S  93;  14  B.  C.  L.  374,  S  76. 

Tills  rule  is  applicable  to  sdiool  districts, 
as  like  municipal  corporations,  they  obtain 
their  franchises  from  the  state  and  are  cre- 
ated for  public  purposes  and  to  carry  out 
strictly  public  policies.  This  view  of  the  case 
renders  it  unnecessary  to  discuss  other  points 
presented  In  the  briefs. 

The  Judgment  of  the  district  court  is  af- 
firmed. 


In  re  BOWIE  ot  ti. 

ROBINSON  V.  YEATMAN  ot  al. 

(No.  21935.) 

(Supreme  Court  of  Nebraska.    Oct.  14,  1921.) 

Appeal  from  District  Court,  Adams  Coun- 
ty;   Dilworth,  Judge. 


In  the  matter  of  the  delinqaancj  of  Alice 
Jane  Bowie  and  John  William  Bowie,  n^- 
lected  children  under  the  age  of  18  years. 
Petition  by  Dr.  Amy  Eobinson  against  Grif- 
fin E.  Yeatman  and  another,  in  which  the 
Nelnraska  Children's  Home  Society  interven- 
ed, and  from  a  Judgment  therein  the  re- 
spondents Yeatman  appeaL    Affirmed. 

James  &  Danly,  of  HastingSk  for  appellants 
Yeatman. 

James  SL  Addle,  of  Hastings,  for  ^;>pellee 
Dr.  Amy  BobinB<Hi. 

Harry  S.  Dungan  and  Philip  H.  FnUer, 
both  of  Hastings,  for  intervener  Nd>raaka 
Children's  Home  Society. 

Argued  before  MOBBISSEY,  C.  J.,  and 
BOSE,  ALDBICH,  and  FLANSBUEG,  JJ, 
and  ALLEN  and  BEDICK,  District  Judges. 

BEDICK,  District  Judge.  After  a  careful 
and  painstaking  reading  and  stud;  of  the 
record  and  evidence  in  this  case,  we  are  forc- 
ed to  the  conclusion  that  the  Judgment  of  the 
district  court  is  right;  and  the  same  is 

Affirmed. 


LEE  V.  LEE.    (NO.  22433.) 

(Supreme  0>nrt  of  Minnesota.    Nor.  4,  192L) 

(Svtlalut  hv  Editorial  Btaf.) 

1.  Divoroe  «=327l— In  aotlon  for  parformanss 
of  a  decree,  Judgment  roll  antf  deed  adnlsslWe 
In  evidenoe. 

In  an  action  to  compel  performance  of  a 
divorce  decree,  admission  of  the  Jndgment  roll 
in  the  divorce  action,  and  of  written  tender 
of  deed,  and  of  deed  from  plaintiff  to  defend- 
ant for  his  share  in  the  premises,  was  proper. 

2.  Divorce  «as>243— Where  deoree  gave  defeMl- 
ant  right  to  purchase  plaintiff's  share  In  laad^ 
he  must  aot  within  reasonable  time. 

Where  a  divorce  decree  gave  defendant  the 
privilege  of  purchasing  plaintiffs  share  in  teal 
estate  mentioned  for  a  specific  sum,  but  ^d  not 
fix  the  time  for  so  doing,  payment  was  to  be 
made  and  the  deed  delivered  immediately,  or 
within  a  reasonable  time,  and,  failing  to  do  so, 
the  privilege  should  be  canceled. 

Ax)peal  from  District  Goort,  Bamsey  Ooan- 
ty;  F.  N.  Dickson,  Judg& 

Action  by  Bichard  A.  D.  Lee  against  Ellen 
Mellem  Lee  to  compel  performance  of  condi- 
tions of  divorce  decree.  Jndgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Jesse  B.  Greenman,  of  St  Paul,  fOr  appel- 
lant. 

Herbert  P.  Keller,  (tf  St  Paid,  tat  re- 
spondent 

PEB  CUBIAM.  In  a  divorce  decree  the 
plalntUt  herein  was  granted  a  divoroe  and 
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the  defendinf  8  title  to  her  share,  which  was 
an  undivided  half  Interest,  In  certain  lots  was 
confirmed.  The  decree  also  provided  that 
the  plaintiff  convey  to  the  defendant  his  in- 
terest In  said  lots,  "together  with  the  dwell- 
ing house  situated  upon  the  same,  upon  pay- 
ment by  defendant  to  plaintiff  of  the  sum 
of  fifteen  hundred  (91,500)  doUars,  and  that 
defendant  have  no  other  or  further  right, 
title,  or  Interest  in  or  to  the  property  or 
earnings  of  plaintiff,  present  and  future." 
Defendant  neglected  to  pay  the  91,600,  and, 
after  waiting  several  months,  plaintiff 
brought  this  action  to  compel  a  performance 
of  the  decree  by  defendant  and  for  other  t«- 
liet.    She  appeals  from  the  judgment 

[1,2]  There  obviously  was  no  error  In  the 
admission  of  the  Judgment  roll  in  the  divorce 
action,  nor  in  receiving  the  written  tender  of 
the  deed  and  the  deed  from  plaintiff  to  de- 
fendant of  his  share  in  the  premises.  The 
only  other  assignment  of  error  Is  that  part 
of  the  findings  and  Judgment  "directing  the 
defendant  to  pay  to  the  clerk  of  court  for 
the  use  of  plaintiff  said  sum  of  fifteen  hun- 
dred dollars  ($1,500)  on  or  before  April  1, 
1921,  and  decreeing  that  If  she  fail  to  pay 
said  sum  on  or  before  said  day  she  shall  be 
forever  barred  and  foreclosed  of  all  her  right 
under  and  pursuant  to  said  decree  of  divorce 
to  purchase  the  plaintiff's  interest  In  said 
property  tor  said  sum."  The  divorce  decree 
gave  defendant  the  privilege  to  purchase 
plaintiff's  share  of  the  real  estate  mentioned 
for  a  specified  stim.  It  did  not  fix  the  time 
for  so  doing;  hoice  the  payment  was  to  -be 
made  and  the  deed  delivered  immediately, 
or,  at  any  rate,  within  a  reasmiable  tima 
Defendant  neglected  to  perform,  and  there 
seems  to  be  no  valid  reason  why  the  privi- 
lege given  by  the  divorce  decree  should  not 
be  canceled  for  such  failure.  The  court  did 
no  more.  The  status  of  the  property  as  to 
being  occupied  as  a  home  by  defendant  has 
nothing  to  do  with  the  question  of  the  court 
withdrawing  a  privilege  granted  in  the  di- 
vorce decree,  when  defendant  refuses  to  com- 
ply with  the  condition  annexed  to  the  prlvl- 
l^e.  There  is  no  error  In  the  Judgment  of 
which  defendant  can  Justly  complain. 

The  judgment  is  affirmed. 


la  re  WOOD'S  ESTATE. 

WOOD  at  al.  v.  CONNELL.    (No.  22359.) 

(Supreme  Conrt  of  Minnesota.    Nov.  4,  l^l.) 

(SyUabut  by  the  Court.) 

Wills  «=»55(1),  166(1)— Evidenoe  held  to  show 

testator  of  sound  attd  disposing  minil,  and  not 

under  undue  Influence. 

In  a  will  contest,  the  evidence  Is  held  to 

sustain  the  findings  of  the  trial  conrt  that  tes- 
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tator  was  of  sound  and  disposing  mind,  and  was 
not  induced  to  make  the  will  by  the  undue  in- 
fluence of  the  principal  legatee  named  therein, 
and,  further,  that  the  record  presents  no  re- 
versible error. 

Appeal  from  District  Court,  Le  Snenr 
County;  I.  K.  Olsen,  Special  Judge. 

Proceeding  by  H.  8.  Wood  and  another 
against  David  Connell,  executor  of  the  estate 
of  David  Wood,  deceased,  for  contest  of  a 
wllL  The  probate  court  ordered  the  will  ad- 
mitted to  probate,  from  which  contestants  ap- 
pealed to  the  district  court,  where  probate 
was  sustained,  and  contestants'  motloh  for 
new  trial  was  overruled,  and  they  appeal. 
Order  denying  new  trial  affirmed. 

O.  C.  Solars,  of  Le  Sueur  Center,  and 
Moonan  &  Moonan,  of  Waseca,  for  appellants. 

Douglas,  Kennedy  &  Kennedy,  of  St  Paul, 
for  respondent. 

BROWN,  C.  J.  David  Wood,  late  of  Le 
Sueur  county,  died  on  June  6,  1019,  leaving  a 
last  will  and  testament,  by  which  he  made 
disposition  of  his  property  and  effects  at  his 
death.  He  left  surviving,  as  heirs  and  next 
of  Idn,  two  brothers,  a.  sister,  and  a  half-sis- 
ter. He  had  never  been  married;  therefore  left 
surviving  no  wife  or  children.  Subject  to  a 
gift  of  $1  to  each  of  the  brothers  and  the  half- 
sister,  he  devised  and  bequeathed  all  his  prop- 
erty to  his  sister,  Mary  Ann  O'Leary.  The 
wlU  was  presented  to  the  probate  court  with 
a  petition  for  its  allowance  and  probate.  The 
brothers  appeared  and  joined  In  objections  to 
the  allowance  of  the  will  on  the  grounds, 
among  others,  that  decedent  was  mentally  in- 
competent, and  was  induced  to  make  it  by 
the  undue  Inflnence  of  Mrs.  O'Leary,  the  prin- 
cipal beneficiary  named  therein.  The  probate 
court  upheld  the  will  and  ordered  it  admitted 
to  probate,  from  which  an  appeal  was  UCkea 
to  the  district  court  A  lite  conclusion  was 
reached  after  trial  In  the  district  court  that 
court  having  found  the  grounds  of  contest  not 
sustained  by  the  evidence.  Contestants  mov- 
ed for  a  new  trial,  and  appealed  from  an  or- 
der denying  the  same. 

The  principal  question  presented  by  the  as- 
signments of  error  Is  whether  the  findings  of 
the  trial  court  to  the  effect  that  decedent  had 
mental  capacity  to  make  the  wlU,  and  that 
there  was  no  undue  Influence  exerted  by  Mrs. 
O'Leary,  are  sustained  by  the  evidence.  One 
or  two  assignments  relating  to  rulings  on  the 
admission  ot  evidence  present  no  serious  ques- 
tion or  ground  for  a  new  trial,  and  we  pass 
them  without  comment 

The  rule  guiding  our  conduslon  upon  the 
main  question,  the  sufficiency  of  the  evidence 
to  support  the  findings  of  the  trial  court,  is 
well  settled.  Unless  the  evidence  Is  clear-> 
ly,  or  as  sometimes  expressed  manifestly, 
against  the  findings,  this  court  will  not  Inter- 


^s>For  other  cawa  Ma  same  topic  and  KBT-NUMBBR  la  all  Kar-Numbarad  DIsaata  and  In&ezaa 


Digitized  by 


Google 


956 


184  NOBTHWBSTESN  HBPOETEB 


(Minn. 


fere.  In  the  llgbt  of  tbe  rule  we  liave  read 
the  record  with  care,  and  find  no  sufficient 
reason  for  dlsapproylng  the  action  of  the  tri- 
al court,  and  therefore  sustain  the  findings. 
An  extended  discussion  of  the  evidence  would 
serve  no  useful  purpose.  Decedent  l^ad  resid- 
ed in  Le  Sueur  county,  in  tbe  n^ghborbood 
where  he  died,  fat  a  good  many  year&  He 
was  not  above  tbe  InteUigence  of  mankind 
In  general,  but  rather  below  what  U  general- 
ly found  In  the  common  run  of  men.  Be  had 
experienced  some  differences  or  disagree- 
ments with  his  brothers,  but  seems  to  have 
bad  full  confidence  In  bis  sister,  Mrs.  O'Lea- 
ry,  and  there  existed  between  them  the  re- 
gar6.  for  the  welfare  of  each  usuiTlly  found 
between  brother  and  sister;  s&e  befriended 
blm,  while  be  thought  that  his  property  was 
the  motive  behind  whatever  Interest  his 
brothers  may  have  shown  him.  There  was  an 
attempt  to  place  him  under  guardianship,  but 
it  failed.  Wood  v.  Wood,  137  Minn.  252,  163 
N.  W.  297.  We  then  held  that  the  evidence 
there  presented  was  sufficient  to  support  a 
finding  of  competency  on  the  part  of  decedent. 
In  point  of  substance,  the  evidence  now  be- 
fore the  court,  with  one  exception,  is  about 
the  same  as  on  that  appeal.  After  the  re- 
mand of  that  cause  there  was  a  motion  for  a 
new  trial  on  tbe  ground  of  newly  discovered 
evidence,  which  was  denied  by  the  trial  court. 
The  order  was  reversed  en  appeal  to  this 
court,  on  tbe  ground  that  the  new  evidence 
made  a  clear  case  of  mental  Incompetency. 
The  particular  evidence  then  under  consider- 
ation was  a  showing  that  decedent  had  dis- 
posed of  all  bis  property  to  his  sister,  without 
provision  for  his  future  support  The  expla- 
nation given  for  tbe  transaction  was  that  de- 
cedent wanted  the  property  to  go  to  bis  sister 
in  compensation  for  services  rendered  to  him. 
It  now  appears  that  the  transfer  to  his  sister 
waa  a  good-faith  transaction  and  under  ad- 
vice of  counsel ;  not  an  overreaching  by  Mrs. 
O'Leary  or  the  result  of  Incompetence  on  tbe 
part  of  decedent.  This  fact  changes  tbe  ap- 
pearance of  tbe  transaction  from  the  Improv- 
ident charactw  shown  on  the  former  appeal. 
Wood  V.  Wood,  140  Minn.  130,  167  N.  W.  358. 
Some  12  or  15  witnesses,  neighbors  who  bad 
known  decedent  for  many  years,  testified  to 
bis  average  mental  capacity;  that  he  was 
qualified  and  competent  to  care  for  bis  prop- 
erty and  effects.  The  sole  witnesses  to  the 
contrary  were  his  two  brothers  and  their 
wives.  The  trial  Judge  was  confronted  with 
eadi  and  all  of  them,  and  was  In  favorable  po- 
sition to  Judge  the  credibility  and  weight  to 
be  given  their  testimony.  Therefrom  he  found 
decedent  competent  to  make  the  will,  and  fur- 
ther that  no  undue  Influence  was  exerted  to 
bring  the  execution  thereof  about  And,  as 
heretofore  remarked,  we  find  from  the  evl-' 
dence,  taken  as  a  whole,  no  sufficient  reason 
for  interference.     Walso  t.   Lattemer,  148 


Minn.  884, 173  N.  W.  Til;  Woodypie  t.  Mor 
riU,  130  Minn.  92, 153  N.  W.  131;  In  re  Bess, 
48  Minn.  604,  61  K  W.  614,  31  Am.  St  Bep. 
665;  Thill  v.  Frelermuth,  132  Minn.  242,  166 
N.  W.  260;  Buck  t.  Buck,  126  Minn.  276, 14S 
N.  W.  IIT. 
Order  afl^lrmed. 


NEMEC    V.    BROWN    •!    al.      (N«,    22487.) 
(dupreme  Oourt  of  Minnesota.    Nor.  4,  1021.) 

1.  Sheriffs  and  oonttablet  «=»l97(4)-4«ot  elv. 
Illy  liable  for  prenatMre  delivery  of  prisea* 
•r  ander  extradition  warrant. 

Tile  fact  that  pending  an  appeal  in  habeas 
corpus  proceedings,  a  sheriff,  in  violation  of 
the  statute,  prematnrely  delivered  a  prisoner 
whom  be  lawfully  held  in  custod;  under  an  ex- 
tradition warrant  to  the  agent  of  the  demand- 
ing state  named  in  such  warrant,  and  fafled 
to  accompany  him  to  the  state  line  as  provid- 
ed by  the  statute,  does  not  of  itself  create  a 
cause  of  action  for  damages  where  the  wrong- 
ful act  of  the  sheriff  is  not  the  proximate  cause 
of  the  alleged  damages. 

2.  Sheriffs  and  oonstables  «=3l57(l)— Not  eiv< 
Illy  liable  for  disreganling  statotory  dnty. 

Where  the  Legislature  prohibits  or  re- 
quires the  doing  of  an  act  by  a  sheriff  and 
prescribes  a  punishment  for  a  violation  of  its 
mandate,  the  punishment  furnishes  the  ex- 
clusive remedy  for  the  wrong,  and  tbe  act  ean- 
not  be  made  the  basis  of  an  action  for  dam- 
ages unless  the  aggrieved  party  has  been  spe- 
cially injured  thereby  in  his  person  or  prop- 
erty. 

Appeal  from  District  Court,  HoinQdn 
County;  Joseph  W.  Molyneaux,  Judge. 

Action  by  Frank  B.  Nemec  against  Earle 
Brown,  Sheriff  of  Hennepin  County,  and  tlie 
National  Surety  Company,  bis  bondsman. 
From  an  order  sustaining  a  demurrer  to  the 
oomplalni;  the  i^aintlff  ameals.    Affirmed. 

H.  K.  Caiance^  of  Minneapolis,  for  avpA- 
lant 

Floyd  B.  Olson,  Co.  Atty.,  and  liencastv, 
Simpson,  Junell  &  Dorsey,  all  of  Minneapo- 
lis, for  respondents. 

QUINN,  J.  This  action  was  bron^t  to 
recover  damages  from  the  sheriff  of  Henne- 
pin county  and  bis  bohdsmen,  tor  an  alleged 
delinquency  of  the  sheriff  in  tlie  perform- 
ance of  his  official  duties.  Frran  an  order 
of  the  district  court  sustaining  defendants' 
demurrers  to  the  cconplalnt,  plaintiff  ap- 
pealed. 

[1]  Plaintiff  was  arrested  by  the  sberitt 
under  an  extradition  warrant  issued  by  the 
Governor  at  Minnesota  upon  the  requisition 
of  the  Governor  of  TlUnota.     After 
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plaintiff  obtained  a  wilt  of  habeas  corpus 
from  the  district  court.  Upon  hearing  the 
writ  was  quashed  and  plaintiff  remanded  to 
the  custody  of  the  sheriff.  On  the  same  day 
plaintiff  appealed  to  the  Supreme  Court  from 
the  order  quashing  the  writ  and  served  no- 
tice of  such  appeal  upon  the  sheriff  and  coun- 
ty attorn'ey.  Before  a  hearing  on  the  aK>eaI 
was  had  the  sheriff  turned  plaintiff  over  to 
the  agent  of  the  state  of  Illinois,  and  he  was 
taken  to  that  state,  where  he  was  tried  and 
acquitted  on  the  requisition  charge.  But 
the  habeas  corpus  appeal  was  without  merit, 
and  this  court  ordered  plaintiff  remanded  to 
the  custody  of  the  agent.  Plaintiff  there- 
fore was  bound  to  go  to  Illinois  on  the  war- 
rant of  extradition,  and  he  suffered  no  injury 
by  the  premature  action  of  defendant  in  sur^ 
rendering  custody  to  the  Illinois  agent 

This  action  is  brought  to  recover  exempla- 
ry damages  for  the  deiinqueacy  of  the  sheriff 
In  turning  plaintiff  over  to  the  Illinois  agoit 
while  such  appeal  was  pending,  and  for  bis 
failure  to  accompany  plaintiff  to  the  state 
line  before  turning  him  over  to  the  Illinois 
agent  The  action  Is  based  upon  the  provi- 
sions of  O.  S.  1913,  S§  9038-9043.  SectioD 
9038,  after  providing  for  an  investigation  by 
the  Attorney  General  or  county  attorney  of 
the  ground  of  a  demand  for  a  fugitive  and 
the  issuance  by  the  governor  of  his  warrant 
authorizing  a  sheriff  to  take  the  person  to 
the  state  line  and  there  deliver  him  to  the 
agents  of  the  state  making  the  demand,  pro- 
vides that — 

"Upon  receipt  of  such  warrant,  Bueb  offleer 
may  arrest  and  retain  in  his  custody  the  per- 
son whose  surrender  is  demanded;  but  no  per- 
son arrested  on  such  warrant  shall  be  de- 
livered to  the  agent  designated  therein,  or  to 
any  other  person,  until  he  shall  have  been 
notified  of  tile  demand  made  for  Ms  surren- 
der, and  of  the  nature  of  the  criminal  charge 
made  agataist  him,  nor  until  be  has  had  oppor- 
tunity to  iq>ply  for  a  writ  of  habeas  corpus,  If 
he  shall  claim  such  right  of  the  ofiScer  mak- 
ing the  arrest  Whenever  such  writ  shall  be 
applied  for,  notice  thereof,  and  of  the  time 
•nd  place  of  hearing  thereon,  shall  be  given  to 
the  Attorney  General  or  the  county  attorney 
of  the  county  in  which  the  arrest  Is  made. 
Every  sheriff  or  other  officer  making  such  ar- 
rest, who  shall  deliver  over  to  the  agent  named 
hi  sodi  warrant,  or  to  any  other  person 
for  esiradition,  the  person  so  in  custody  un- 
der sudi  warrant  without  having  complied 
with  the  pro'^isions  of  this  subdivision,  shall 
be  punished  by  imprisonment  in  the  county 
jail  for  not  more  than  six  months,  or  by  a 
line  of  not  mot*  than  ens  thousand  dollars, 
or  by  both." 

[2]  The  statute  creates  no  snbstantiTe 
rights  in  persons  arrested  on  extradition  war^ 
rants,  nor  does  it  give  to  such  persons  a 
civil  right  of  action  for  its  breach.  There 
can  be  no  recovery  nnless  special  Injury  or 
damage  to  plaintiff  resulted  from  the  sheriff's 
illegal  acts;  that  is,  the  delivery  of  plaintiff 


to  the  agent  pending  the  appe«l  and  his  fail- 
ure to  accompany  plaintifl  to  the  state  .line. 
The  rule  appUcabie  Is  clearly  stated  in  1 
Corpus  Juris,  985-989.  See,  also  Rex  v.  Rob- 
inson, 2  Burr,  790 ;  City  of  i^aribault  t.  Mi- 
sener,  20  Kinn.  896  (GIL  347) ;  Ward  v.  Sev- 
erance, 7  CaL  126;  Mairs  t.  Sy.  Co.,  175  N. 
Y.  409,  67  N.  B.  901.  The  same  principle  is 
recognized  in  Mix  t.  Nez  Perce  County,  IS 
Idaho,  695,  112  Pac.  215,  82  L.  R.  A.  (N.  S.) 
634;  Ware-Kramer  Tob.  Co.  v.  Am^can 
Tob.  Co.  (O.  C.)  180  Fed.  160;  Mack  v.  Wright 
180  Pa.  472.  36  AtL  918 ;  McKlnney  v.  Mo- 
nougahela  Nav.  Ca  14  Pa.  65,  53  Am.  Dec 
517. 

The  rule  is  based  upon  a  correct  theory. 
The  turning  over  of  a  prisoner  lawfully  held 
to  one  not  lawfully  entitled  to  hc^  him  is, 
in  effect,  discharging  such  prisoner.  Our 
statute  amkes  it  a  crime  to  assist  in  the  es- 
cape, or  to  receive  a  gratuity  for  assisting 
In  the  escape,  of  a  prisoner.  The  mere  de- 
fining of  this  brea<di  of  duty  and  the  provi- 
sion for  punishmoBt  therefor  does  not  create 
a  private  cause  of  action  for  damages  In 
such  case  it  will  not  be  presumed  that  the 
Legislature,  by  prohibiting  the  act,  Intended 
to  establish  a  substantive  doty,  the  vlc^a- 
ttqfi  of  which  would  create  a  private  right 
of  action  for  damages.  The  statute  contains 
many  similar  provisions  for  the  procedure  of 
officers  In  criminal  matters  the  violation  of 
which  could  not  afford  bases  for  private  ac- 
tions. Whether  a  liability  arises  from  a 
breach  of  the  duty  of  an  officer  in  sudi  mat- 
ten  most  depend  upon  whether  an  Individual 
rl^t  existing  nndw  aubitantlTe  law  baa 
been  violated. 

In  his  oomptelnt  plaintiff  alleges  "that 
because  of  the  •  •  •  acts  of  defendant 
sheriff  plaintiff  was  caused  great  pain,  an- 
guish, and  physical  and  mental  suffering, 
and  was  branded  and  advertised  as  a  com- 
mon criminal,  falsely,  and  suffered  great 
agony  of  mind  thereby"  to  his  damage  In  the 
sum  of  $200,000,  for  which  amount  he  asks 
judgment  The  mere  fhct  that  plaintiff  was 
transferred  from  the  custody  of  the  sheriff 
to  that  of  the  agent  while  being  detained  in 
Minnesota  could  not  cause  the  pain  and  mea- 
tal  suffering  nor  the  disgrace  complained  of. 
It  appears  from  the  face  of  the  complaint 
that  the  alleged  branding  of  the  plaintiff  as 
a  common  criminal  was  because  of  the  In- 
dictment against  him  on  insufficient  facts, 
taken  in  connection  with  his  arrest  under  the 
extradition  warrant  and  not  because  of  bis 
premature  delivery  by  the  sheriff  to  the  111- 
inola  agent,  nor  the  failure  ot  the  sheriff 
to  accompany  him  to  the  state  line.  In  order 
to  snstain  a  civil  action  against  a  sheriff  In 
such  a  proceeding,  It  must  appear  that  the 
complaining  party  has  sustained  Injury 
through  some  act  or  default  of  the  officer. 
Uljengren  v.  E|ge,  46  Minn.  488,  49  N.  W. 
260;  86  Qya  1786;   Larson  r.  Chase,  et  aL, 
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47  Minn.  SOT-Sll,  SO  N.  W.  238,  14  L.  B.  A. 
85,  88  Am.  St  Kep.  870;  BeauUea  t.  By. 
Co.,  103  Minn.  47,  114  N.  W.  853,  19  Ii.  B.  A. 
(N.  8.)  664,  14  Ann.  Cas.  462;  liesch  y.  By. 
C!o.,  07  Minn.  BOS,  106  N.  W.  955,  7  I*  fi.  A. 
(N.  S.)  93;  17  Corpus  Juris,  831.  We  think 
the  demurrers  were  properly  sustained. 
There  is  no  merit  in  the  discussion  of  the 
holding  in  the  case  of  State  ex  rel.  Nemec. 
▼.  Sheriff,  181  N.  W.  640. 
Affirmed, 


EVERETT  V.  WALLIN.    (No.  22351.) 
(Supreme  Coort  of  MinneBota.    Oct  2L,  192L) 

(Syttatu*  hv  ths  Omtrt) 

1.  PbMIo  lands  (3=>lit— Refereao*  by  IJnItad 
States  Land  Department  to  special  agent  does 
not  amount  to  contest  until  ttere  Is  a  formal 
proceeding  to  oanoel. 

Following  the  comitmction  placed  by  the 
federal  decisions  upon  the  proTiao  to  section  7 
of  the  act  of  Marcli  3,  1891  (U.  S.  Comp.  St  i 
6113),  relating  to  the  issuance  of  patents  for 
government  lands,  it  is  held  that  after  indlTidual 
contests  of  a  homestead  entry  had  terminated 
there  was  no  pending  contest  of  or  protest 
against  the  entry,  and  that  the  reference  of  the 
6ntry  by  the  Land  Department  to  a  special 
agent  for  inrestigation  did  not  amount  to  a  con- 
test or  protest  until  a  formal  proceeding  to 
cancel  the  entry  was  instituted  by  the  United 
States. 

2.  Publla  lands  ^»I1I— Eatryman,  perpetrat- 
ing frauds  entitled  after  lapse  of  two  years 
to  have  patent  Issuedb 

The  fact  that  the  entryman  perpetrated  a 
fraud  upon  the  United  States  in  making  and 
establishing  his  entry  did  not  take  the  case 
out  of  the  operation  of  the  proviso,  and  after 
the  lapse  of  two  years  from  the  date  of  bis 
finsl  receipt  he  was  entitled  to  have  a  patent 
issued  to  him. 

3.  Equity  €=>65(l)— Party  thereto  cannot  ap- 
ply dean  hand  maxim  as  against  one  pur- 
chasing government  homestead  at  time  when 
he  had  no  valid  dalm. 

Neither  does  that  fact  preclude  plaintiff, 
who  has  succeeded  to  the  rights  of  the  entry- 
man,  from  maintaining  an  action  against  de- 
fendant to  whom  the  patent  was  issued,  to  have 
the  legid  title  to  the  land  transferred  to  her. 
The  maxim,  "He  who  comes  into  equity  must 
come  with  clean  hands,"  does  not  apply  where 
a  suitor  asserts  rights  in  land  acquired  from  a 
third  person  by  fraud  at  a  time  when  defendant 
bad  no  valid  claim  to  the  land  and  was  himself 
a  party  to  the  fraud. 

Appeal  from  District  Gonrt,  Beltrami  Ooon- 
ty;  W.  S.  llcClenahan,  Judge. 

Action  by  Bose  Everett  against  Emanuel 
Wallin.  Findings  In  plalntUTs  favor,  and 
from  an  order  denying  his  motion  for  new 
trial,  the  defendant  appeals.    Affirmed. 


Middleton  ft  Middleton,  of  Bandette,  for 
appellant 

Marshall  A-  Spooner,  of  Bemldji,  for  re- 
spondent 

LBES,  O.  By  Ola  action  plaintiff  aedcs 
to  have  defendant  adjudged  to  be  the  hold- 
er of  the  legal  title  to  certain  lands  In  trust 
for  her  and  that  he  be  required  to  execute  a 
conveyance  to  her.  The  findings  were  In 
plaintiff's  favor,  and  defendant  has  appealed 
from  an  order  denying  bis  motion  for  a 
new  triaL 

These  are  the  undisputed  facts  so  far  as 
material  to  the  present  litigation: 

On  November  12,  1903,  one  Peter  Bxtram 
made  a  homestead  entry,  upon  whidi  he  of- 
fered commutation  proof  on  August  8,  1906, 
and  on  August  17,  1906,  obtained  the  receiv- 
er's final  receipt  and  a  certificate  of  final 
entry  covering  the  lands  In  question.  ESr- 
tram  and  the  defendant,  Wallin,  were  fd- 
low  workmen,  natives  of  Sweden,  and  onfa- 
millar  with  our  laws,  and  in  good  faith  agreed 
before  the  entry  was  made  that  Wallin 
should  bear  half  the  expense  of  making  and 
perfecting  the  entry  and  obtaining  title,  and 
that  when  titie  was  obtained,  Eitram  would 
convey  a  specified  half  of  the  land  to  Wallin. 

Subsequentiy  their  agreement  was  reduced 
to  writing  and  signed  by  both  on  December 
10,  1903.  Wallin  carried  out  his  part  of  the 
agreement  and  both  parties  made  permanent 
Improvements,  each  on  the  portion  of  the 
land  which  was  to  be  his  nnder  the  terms  of 
their  agreement  We  assume  that  the  agree- 
ment was  contrary  to  public  policy  and  un- 
enforceable. Anderson  t.  CarUns,  135  U. 
S.  483,  10  Sup.  Ct  905,  34  L.  Ed.  272;  Hofe- 
mann  v.  Gross,  109  U.  S.  342,  26  Sup.  Ot 
80,  60  U  Ed.  220;  BaUey  v.  Sanders,  228 
U.  S.  603,  83  Sup.  Ct  602,  57  U  Ed.  985;  St 
Peter  Co.  ▼.  Bunker,  S  Minn.  192  (Ca  153). 

In  making  final  proof  Bxtram  testified  that 
he  had  not  theretofore  sold,  conveyed,  or 
mortgaged  any  portion  of  the  land,  and  Wal- 
lin, who  was  one  of  his  witnesses,  testified 
that  he  was  not  interested  in  the  claim. 

August  22,  1906,  Extram  conveyed  the  en- 
tire tract  to  plaintiff.  November  23,  1906, 
Wallin  filed  a  contest  affidavit  attacking 
Extram's  entry  on  the  ground  that  It  was 
fraudulently  made  and  established.  The 
ground  of  the  contest  was  that  he  (Wallin), 
at  all  times  had  an  Interest  in  the  land  nn- 
der his  contract  with  Extram. 

December  11,  1906,  the  Commissioner  ot 
the  General  Land  Office  rejected  the  vpll- 
cation  for  leave  to  contest  the  entry,  advis- 
ing the  Orookston  land  office,  where  It  bad 
been  filed,  that  the  entry  would  be  referred 
to  a  special  agent  for  investigation.  March 
29,  1907,  the  Secretary  of  the  Interior  af- 
firmed the  Commissioner's  action,  and  re- 
peated that  the  entry  would  be  referred  to 
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a  special  acent  June  19,  1007,  tbe  case  was 
doeed,  leaviag  the  Extram  entry  intact 
February  11,  1907,  one  Norton  filed  an  ap- 
plication to  contest  the  entry  on  substantial- 
ly the  same  charges  as  Wallln  had  made. 
June  16,  1907,  the  Oonunlssloner  directed  tbe 
Orookston  office  to  hold  the  contest  in  sus- 
pense pending  an  Investigation  of  the  entry 
In  behalf  of  the  govemment  June  S,  ISOS* 
tbe  order  suspending  proceedings  was  re- 
voked, and  tbe  Orookston  office  directed  to 
hear  tbe  contest  Due  notice  of  hearing  was 
given,  but  Norton  did  not  appear,  and  finally 
on  February  4, 1909,  his  contest  was  dismissed 
for  want  of  prosecution.  April  29,  1909, 
the  case  was  closed  and  the  Bztram  entry 
again  held  intact  December  24,  1908,  one 
Severtson  filed  a  third  application  to  contest 
the  entry  on  the  same  charges.  April  29, 
1909,  it  was  denied  on  the  ground  that  it 
was  not  made  within  two  years  after  the  final 
certificate  was  Issued  to  Extram.  May  22, 
1909,  a  special  govemment  agent  reported 
to  the  General  Land  Office  that  he  had  bi- 
vestlgated  tbe  matter,  and  found  that  Bx- 
tram  ,did  not  make  tbe  mtry  for  Us  own 
benefit  alone,  but  partly  for  Wallln's  bene- 
fit and  that  before  making  final  proof  be 
had  agreed  to  convey  part  of  the  land  to 
Wallln.  Jane  14,  1909,  the  Oommissioner 
directed  tbe  <Orook8ton  office  to  >  proceed 
against  the  Extram  entry  upon  the  diargea 
In  the  special  agent's  report  June  17,  1909, 
such  proceedings  were  begun,  and  after  a 
hearing,  and  on  June  16,  1910,  cancellation 
of  the  entry  was  recommended.  April  17, 
1911,  tbe  Commissioner  affirmed  the  action 
of  the  Orookston  office,  the  Secretary  of  the 
Interior  sustained  tbe  action  on  an  appeal  to 
him,  and  on  November  11,  1911,  the  Extram 
entry  was  finally  canceled,  no  patent  having 
ever  been  issued  thereon.  In  making  his  rul- 
ing tbe  Secretary  said: 

"There  is  no  ground  for  thinking  that  this 
entry  is  protected  by  the  proviso  to  section  7 
of  the  act  of  March  8,  1881.  The  Department 
ia  not  disposed  to  construe  that  act  as  to  hold 
that  the  govemment  is  at  any  time  bound  to 
issue  a  patent  upon  entry  or  certificates  pro- 
cured by  fraud  or  suppression  of  facts.  But 
under  no  interpretation  of  the  act  does  It 
apply  to  this  entry." 

Reference  to  the  direction  that  the  en- 
try be  investigated  was  then  mad^  and  the 
Secretary  proceeded  to  say: 

"The  proceeding  here  is  the  result  of  that 
order,  so  that  since  March  29,  1907,  within  two 
years  after  the  final  certificate,  the  entry  has 
been  under  investigation  of  the  Land  Depart- 
ment and  this  proceeding  here  is  the  result  of 
that  investigation  instituted  by  order  of  the 
Department  of  March  29,  1907." 

Tbe  provlao  to  section  7  referred  to  by 
tbe  Secretary  reads: 

"After  tbe  lapse  of  two  years  from  the  date 
of  the  issuance  of  the  receiver's  receipt  upon 
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the  final  entry  of  any  tract  of  land  under  tbe 
homestead  •  •  •  laws,  •  •  •  and  when 
there  shall  be  no  pending  contest  or  protest 
against  the  validity  of  such  entry,  the  entry- 
man  shall  be  entitled  to  a  patent  conveying  the 
land  by  him  entered,  and  the  same  shall  be  is- 
sued to  him."    Section  5113,  Oomp.  Stat  1918. 

May  21,  1914,  Wallln  made  application  to 
enter  tbe  lands  at  tbe  Orookston  office,  and 
tbe  entry  was  accepted,  and  on  January  6, 
1916,  a  patent  was  issued  to  him,  and  duly 
recorded.  Then  plalntifT  brought  this  action 
on  tbe  theory  that  by  virtue  of  tbe  proviso 
to  section  7  she  became  entitled  to  the  patent 
when  tbe  Norton  and  Severtson  contests  were 
finally  dlQ>osed  of,  and  Extram's  entry  de- 
clared to  be  intact  As  we  read  bis  answer. 
Wallln  defended  on  tbe  ground  that  Extram 
bad  never  complied  with  tbe  homestead  laws, 
and  was  not  entitled  to  the  receiver's  final 
receipt  or  to  a  patent  based  thereon;  that 
his  entry  was  being  contested  at  all  times 
after  November  23,  1906,  until  tt  was  finally 
canceled.  There  were  allegations  of  fraud 
on  the  part  of  plaintiff's  husband  and  agait 
In  procuring  the  conveyance  from  Bixtram 
which  we  do  not  regard  as  important  There 
was  also  an  allegation  of  plaintilTs  knowl- 
edge of  tbe  fraudulent  character  of  Extram's 
entry. 

[t,  2]  The  case  was  disposed  of  on  tbe  the- 
ory that  after  tbe  three  individual  contests 
bad  been  terminated  and  the  entry  held  in- 
tact there  was  no  pending  contest  or  pro- 
test until  after  the  commencement  of  the  for- 
mal proceeding  by  the  government  for  tbe 
cancellation  of  the  entry,  and  that  the  ref- 
erence of  the  matter  to  tbe  special  agent 
for  Investigation  did  not  amount  to  a  con- 
test Or  protest  within  tbe  meaning  of  tbe 
proviso.  The  proviso  has  been  twice  con- 
strued by  tbe  Supreme  Oourt  of  tbe  United 
States,  and  the  views  of  tbe  learned  trial 
Jud^  harmonize  wltb  such  construction. 
Lane  v.  Hoglund,  244  U.  S.  174,  37  Sup.  Ct 
558,  61  li.  Ed.  1066;  Payne  v.  United  States, 

254  U.  a  438,  41  Sup.  Ot  368,  65  L.  Ed. , 

See,  also,  Jacob  A.  Harris,  42  Land  Dec. 
Dept  Int  611;  GUdner  v.  Hall  (D.  0.)  227 
Fed.  704.  This  construction  «ititled  plain- 
tiff as  Extram's  grantee  to  the  patent  is- 
sued to  Wallln.  In  Issuing  it  to  him  the 
Land  D^>artment  mlaapplled  the  law,  and 
erroneoudy  deprived  plaintiff  of  the  legal 
title,  thus  bringing  the  case  within  the  rule 
stated  in  Olearwater  County  State  Bank  v. 
Ricke,  137  Minn.  438,  163  N.  W.  793.  The 
fact  that  Extram  perpetrated  a  fraud  upon 
the  United  States  in  obtaining  the  final  re- 
ceipt and  certificate  is  of  no  consequence,  in 
view  of  the  explicit  holding  in  Payne  r. 
United  Statefi,  supra.  At  tbe  end  of  two 
years  after  it  was  issued  the  Land  Depart- 
ment had  no  Jurisdiction  to  cancel  the  entry 
or  withhold  tbe  patent  Authority  to  deal 
with  any  controversy  over'  the  validity  ot 
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the  entry  was  tben  transferred  to  tlie  courts, 
where  tlie  government  might  sue  to  cancel 
the  entry  or  annnl  the  patent  had  one  been 
issued.  Payne  r.  United  States,  supra.  The 
right  to  bring  suits  of  that  nature  Is  recog- 
nized both  by  statute  and  by  repeated  de- 
cisions of  the  federal  Supreme  Court.  Sec- 
tion 5114,  n.  S.  Comp.  Stat.  1918;  Colorado 
Coal  Co.  T.  United  States,  123  U.  S.  307,  8 
Sup.  Ct  131,  31  L.  Ed.  182;  United  States 
V.  San  Jacinto  Tin  Co.,  125  U.  S.  273, 
8  Sup.  Ct  850,  31  L.  Ed.  747;  McCasklU  v. 
United  States,  216  U.  S.  604,  30  Sup.  Ct 
386,  54  L.  Ed.  590 ;  Exploration  Co.  v.  Unit- 
ed States,  247  U.  S.  435,  38  Sap.  Ot  671.  62 
L.  Ed.  1200. 

Possibly  the  United  States  still  retains 
Bnch  an  interest  In  the  land  or  is  under  such 
a  duty  to  Wallln  as  Is  sufScient  to  entitle 
the  government  to  maintain  a  suit  to  cancel 
the  entry  for  bis  benefit  unless  barred  by 
the  statute  of  limitations.  Section  6114, 
supra.  See  United  States  v.  San  Jacinto 
Tin  Co.,  supra;  United  States  v.  Beebe,  127 
U.  S.  338,  8  Sup.  Ct  1083,  32  L.  Ed.  121; 
United  States  v.  Chicago,  etc.,  Ry.  Co.,  116 
Fed.  972,  54  0.  0.  A.  545.  That  however,  is 
a  matter  in  which  action  by  the  Attorney 
General  must  be  applied  for  and  Is  something 
with  which  we  are  not  concerned. 

[3]  Whether  in  the  present  action  defend- 
ant may  attack  plaintiff's  title  on  tbe  ground 
that  the  entry  was  a  fraud  upon  the  United 
States  is  not  open  tor  consideration.  The 
defense  tendered  by  the  answer  was  that 
plaintur  had  been  deprived  of  whatever  title 
she  got  from  Extram  by  virtue  of  the  deter^ 
mination  by  the  Land  D^artment  of  the 
contests  of  his  entry,  and  that  as  a  resnlt 
the  land  had  been  restored  to  the  public  do- 
main and  had  again  become  subject  to  entry, 
so  that  defendant  had  gained  the  title  by  his 
subsequent  entry  and  the  Issuance  of  the 
patent  to  him.  This  seems  to  have  been  the 
one  defense  relied  on,  and  it  was  not  good 
under  the  federal  decisions  we  have  cited 
and  are  bound  to  follow. 

Defendant  urges  that  plalntUC  cannot  main- 
tain this  action  becarse  of  the  maxim  that 
"he  who  comes  into  equity  must  come  with 
clean  bands." 

It  is  not  always  easy  to  apply  the  maxim 
to  a  particular  case.  Of  course  it  does  not 
mean  that  a  suitor  shall  have  led  a  blameless 
life.  Mr.  Pomeroy  says,  and  many  courts 
repeat  his  statement  that  in  general  terms 
it  means  that  he  has  been  guilty  of  sub- 
stantial misconduct  in  regard  to  or  in  con- 
nection with  the  matter  in  litigation,  affect- 
ing in  some  measure  the  equitable  relations 
subsisting  t>etween  tbe  two  parties  and  aris- 
ing out  of  the  transaction  involved.  Pom. 
Eq.  Jur.  399.  Tbe  cases  are  collected  and  re- 
viewed In  an  extended  note  to  Langley  v. 
Devlin,  4  A.  L.  R.  44.  We. think  it  clear 
that  when  one  .who  has  tbe  legal  title  to 
land  asks  the  aid  of  a  court  in  vindicating 


his  title  against  an  adverse  claimant  the 
latter  cannot  have  him  turned  out  of  court 
because  he  got  title  by  a  fraud  practiced  up- 
on the  former  owner,  especially  where,  as 
here,  the  defendant  himself  was  a  party  to 
the  fraud.  It  may  be  said  in  the  case  at  bar, 
as  was  observed  in  Teal  y.  Scandinavian-Am- 
erican Bank,  114  Minn.  435,  131  N.  W.  486, 
that— 

"PlaintilTs  hands,  in  so  far  as  concerns  de- 
fendant are  dean.  •  •  •  His  [her]  hands 
may,  perhaps,  be  somewhat  eCHled  as  to  others; 
but  that  fact  does  not  innre  to  the  benefit  of 
defendant" 

It  has  been  remarked  that  "  'dean  handa^ 
means  a  clean  record  with  respect  to  tbe 
transaction  with  defendant  and  not  witb  re- 
spect to  any  third  person."  Am.  Assoc 
T.  Innls,  109  Ky.  695,  60  S.  W.  888.  In  that 
case  it  was  held  that  the  maxim  could  not 
be  Invoked  by  a  Junior  patentee  against  a 
senior  patentee  on  the  ground  that  the  sen- 
ior patent  was  obtained  by  fraud.  Another 
well-considered  case  in  point  is  Cochran  Tim- 
ber Co.  V.  Fisher,  190  Mich.  478,  157  N.  W. 
282,  4  A.  li.  R.  9.  PUintifC  sued  to  remove 
a  dond  upon  its  title  arising  from  a  deed 
to  defendant  from  ttaeir  common  grantor. 
Defendant  claimed  that  plaintiff  bad  procured 
its  deed  by  fraud.  Defendant  was  the 
grantee  in  the  second  deed.  The  court  was 
of  the  opinion  that  he  was  complaining  of  a 
fraud  practiced  upon  bis  grantor  at  a  time 
when  he  had  no  Interest  in  the  land  and  of 
wblcti  he  was  advised  when  he  took  his  deed. 
It  was  held  that  the  maxim  had  no  applica- 
tion to  such  a  situation.  It  was  also  hdd 
that  the  right  of  action  for  the  fraud  was 
personal  to  the  grantor,  and  not  assignable, 
and  in  any  event  the  deed  to  d^endant  did 
not  purport  to  «q;)erate  as  an  assignment  of 
the  grantor's  personal  right  to  sue  for  a  can- 
cellation of  idaintlff's  deed  on  the  ground  of 
fraud.  The  latter  conclusion  Is  well  fortl- 
fled  by  authority.  See  Graham  t.  Railway 
Co.,  102  U.  S.  154,  26  U  Ed.  106;  French  v. 
ShotweU,  5  John  Cb.  (N.  Y.)  666;  Crocker 
V.  Bellangee,  6  Wis.  667,  70  Am.  Dec.  489; 
Chicago  V.  Union  Stockyards,  164  111.  224, 
46  N.  E.  430,  35  li.  R.  A.  281;  Whitney  v. 
KeUey,  94  Cal.  146,  29  Pac.  624.  IS  Ia  R.  A. 
813,  28  Am.  St  Rep.  106.  Note  to  MarshaU 
V.  Means,  56  Am.  Dec  444 ;  Stanek  v.  Libera, 
73  Minn.  171,  76  N.  W.  U24.  It  is  not  In  con- 
flict with  the  views  expressed  in  Comdl  v. 
Upper  Michigan  Land  Co..  131  Minn.  837, 
155  N.  W.  99. 

Granting  that  Extram  perpetrated  a  fraud 
upon  the  government  and  that  tmder  the 
doctrine  of  Hawley  v.  DiUer,  178  U.  S.  476, 
20  Sup.  Ot  986,  44  U  Ed.  1157,  plalntlft 
stands  in  his  shoes,  we  tUnk  the  clear  re- 
sult of  the  cases  cited  is  that  defoidant  can- 
not resist  the  granting  of  equitable  rellaC 
on  tbe  strength  of  tbe  maxim  be  invokea. 

Order  affirmed. 
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ERIKSSON  V.  BOYUM.    (No.  22390.) 

(Supreme  Court  of  Minnesota.    Oct  28, 1921.) 


(Syllabua  hy  the  Court.) 

1.  Attorney  and  client  €=^143  —  Have  nnra- 
stricted  right  to  contract  as  to  compensation. 

Under  Gen.  St.  1&13,  |  7073,  a  client  has 
the  unrestricted  right  to  agree  with  his  attor- 
ney as  to  the  compensation  to  be  paid  him. 

2.  Attorney  and  ollent  «S3I43— Contraot  ohang- 
ing  prior  agreement  for  stipulated  amount  to 
reasonable  value  It  not  void,  In  the  absanoe 
of  fraud. 

A  contract  between  attorney  and  client,  en- 
tered into  during  the  existence  of  the  relation, 
changing  a  prior  agreement  as  to  the  attorney's 
compensation  from  a  stipulated  amount  to  the 
reasonable  value  of  the  service  rendered,  is  not 
void,  bat  in  the  absence  of  fraud  is  valid  and 
binding. 

3.  Corporations  ®=9320(l)— Volunteer  stock- 
holder's action  against  trustees  to  compel 
restoration  of  profits  wrongfully  appropriat- 
ed is  In  ofreat  a  salt  by  oorporatlon. 

An  action  against  trustees  of  a  corporation 
to  compel  a  restoration  of  profits  claimed  to 
have  been  wrongfully  appropriated  to  their  use, 
brought  by  a  volunteer  stoctcholder  after  re- 
fusal of  the  corporation  to  bring  it,  is  in  legal 
effect  a  suit  by  the  corporation,  though  under 
the  control  of  the  volunteer  plaintiff. 

4.  Corporations  «s9>320(l)«>Volanteor  stock- 
bolder,  suing  trustees  for  wrongful  appro- 
priation of  profijts,  cannot  bind  corporation 
for  expenses  If  suit  fails. 

The  plaintiff  in  such  a  suit  is  without  au- 
thority to  bind  the  corporation  for  the  cost 
and  expense  thereof  in  the  event  it  fails  of 
its  purpose. 

5.  Attorney  and  client  <8=»l  44— Contract  eon- 
stmed  as  obligating  client  to  oompensate  at- 
torney  In  case  suit  failed. 

The  contract  between  the  attorney  and 
client  in  this  case,  under  which  a  suit  of  the 
kind  was  commenced,  construed  to  obligate 
plaintiff  in  the  action  in  the  event  of  failure  of 
the  action  to  compensate  the  attorney  for  his 
services. 

6.  Attorney  and  client  <S=3|43,  156— Stipulation 
to  submit  question  of  value  of  attorney's 
services  to  court  held  valid. 

A  stipulation  in  the  contract  to  submit  the 
question  of  the  value  of  the  attorney's  serv- 
ices to  the  court  at  the  conclusion  of  the  ac- 
tion held  valid  and  binding  on  the  parties,  and 
to  confer  upon  the  court  by  a  supplemental  pro- 
ceeding in  the  action  jurisdiction  to  hear  and 
determine  the  matter. 

7.  Attorney  and  dtent  «=>I4I— Allowance  by 
court  for  servloae  in  unsuccessful  speculative 
litigation,  held  exceaslve. 

The  award  of  compensation  made  by  the 
court  held  excessive,  and  a  reduction  thereof 
is  ordered. 
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8.  Accord  held  not  to  require  new  trial,  and 
evidence  held  to  support  findings. 
The  record  presents  no  error  requiring  a 
new  trial,  and  the  evidence  supports  the  find- 
ings of  the  trial  court. 


Appeal  from  District  Ck)urt,  Ottertail 
County;   John  A.  Roeser,  Judge. 

Suits  by  Leonard  Eriksson  against  Iver 
J.  Boyuin,  in  each  of  which  was  a  judgment 
for  the  plaintiff,  and  in  each  case  a  motion 
for  new  trial  was  denied,  and  from  the  sep- 
arate Judgments  the  defendant  appeals. 
Judgment  In  first  action  affirmed.  Judgment 
\a  second  action  reversed,  and  new  trial 
granted,  unless  plaintiff  files  a  remittitur  in 
the  sum  of  $1,500,  in  which  case  the  Judg- 
ment will  be  affirmed. 

Charles  L.  Alexander,  of  Fergus  Falls  (N. 
F.  Field,  of  Fergus  Falls,  of  counsel),  for  ap- 
pellant. 

J.  W.  Mason  and  Leonard  Driksson,  both  of 
Fergus  Falls,  for  respondent 

BROWN,  C.  J.  Defendant  In  this  action 
owned  a  majority  of  the  commcm  stock  In  the 
Fergus  Falls  Wbolen  Mills  Company,  a  cor- 
poration, and  77  shares  of  Its  preferred 
stock.  He  had  been  general  manager  of  the 
affairs  of  the  comitany  for  some  time,  of  and 
concerning  whldi  other  stockholders  had 
expressed  considerable  dissatisfaction.  The 
corporation  imder  his  management  bad  ap- 
parently become  insolvent  and  unable  to  pay 
its  bills,  and  was  compelled,  at  least  It  was 
deemed  advisable,  to  transfer  Its  property 
and  effects  to  certain  trustees  for  the  bene- 
fit of  creditors.  The  assignment  was  accord- 
ingly made,  bearing  date  December  23,  1913, 
and  the  trustees  assumed  charge  of  the 
company  affairs.  Fergus  'FblOb  Woolen  Mills 
Co.  V.  Boyum,  136  Minn.  411,  102  N.  W.  616, 
L.  R.  A.  19iaA,  919.  They  continued  the 
business  and  succeeded  in  restoring  prosper- 
ity to  the  company,  and  during  their  stew- 
ardship there  was  a  reorganization  and  a 
new  get  of  officers  placed  in  charge;  the 
trustees  completed  their  work  In  June,  1914. 
Boyum  ▼.  Jordan,  146  Minn.  66,  178  N.  W. 
158. 

Defendant  had  pledged  his  stodt  to  a  local 
bank  as  security.  The  bank  converted  some 
of  it,  and  threatened  to  sell  and  dispose  of 
the  balance,  and  suit  was  brought  by  de- 
fendant to  oijoln  the  same.  Pending  the  lit- 
igation the  parties  effected  a  settlement  of 
the  matter,  and  to  that  end  entered  into  a 
'v'stock-votlng  agreement"  by  which  certaki 
of  the  stockholders  were  authorized  to  vote 
defendant's  stock  in  all  corporation  affairs. 
The  settlement  included  a  stipulation  that 
defendant  should  have  employment  with  the 
company  in  some  capacity  and  be  made  one 


fi=3For  otber  cases  see  same  topic  and  KBY-NUHBRR  In  aU  Kejr-Numbared  DIsesU  and  Indexia 
184N.W.-61 


Digitized  by 


Google 


184  NOBTHWESTEBN  BBPOBTEB 


QflBn. 


Of  the  dlrectooi.  Defendant  tbns  itarted 
with  control  of  bis  stock  and  of  tbe  com- 
pany, and  it  was  thereafter  managed  hj  otli- 
ors  cliosen  by  the  new  directors. 

Some  time  In  1918  defendant  discovered 
what  he  beliered  to  be  misconduct  on  the 
part  of  the  trustees,  who  had  charge  of  the 
business  pending  the  temporal?  Insolvency 
of  the  company,  by  which  they  had  realized 
larg;e  profits  to  themselves  In  dealing  with 
the  assets  and  effects  committed  to  them. 
He  demanded  that  the  new  officers  of  the 
company  bring  suit  against  them  to  recover 
for  their  alleged  misconduct  and  the  officers 
refused,  having  first  made  Inquiry  Into  the 
matter  and  finding  tbe  trustees  free  from 
the  charge  made  against  them.  At  about  the 
same  time  defendant  became  dissatisfled 
with  the  .stock-voting  agreement,  and  was 
anxious  to  have  it  set  aside  and  the  full  con- 
trol of  his  stock  restored  to  him.  This  ne- 
cessitated a  lawsuit,  for  the  other  parties  to 
the  agreement  would  not  consent  to  Its  can- 
cellation. 

With  these  two  prospective  lawsuits  In 
mind  defendant  sought  out  plalntlfF  in  this 
action,  Leonard  Eriksson,  an  attorney  In  good 
standing  at  Fergns  Falls,  the  place  of  res- 
idence of  all  the  parties,  and  counseled  with 
him  In  reference  thereto.  The  subject  was 
thoroughly  gone  over,  and  defendant  was 
advised  that  he  could  maintain  an  action 
against  the  trustees,  in  betiaJf  of  the  corpo- 
ration, to  recover  the  profits  alleged  to  have 
been  reaU2ed  by  them  In  the  conduct  and 
management  of  the  corporate  affairs  in  the. 
creditor  proceedings,  and  that  he  could  also 
maintain  an  action  for  the  dissolution  of  the 
stock-voting  agreement.  Negotiations  final- 
ly resulted  in  the  employment  of  Eriksson  to 
take  charge  of  the  contemplated  litigation. 
The  agreement  was  put  in  writing,  and  by 
the  terms  thereof  Eriksson  agreed  to  com- 
mence and  conduct  to  a  conclusion  the  action 
to  set  aside  and  dissolve  tbe  stock-voting 
agreement,  and  his  compensation  was  fixed 
at  the  sum  of  $160 ;  and  to  conduct  the  ac- 
tion against  the  trustees,  for  which  his  com- 
pensation was  fixed  at  the  reasonable  value 
of  his  services,  the  same  to  be  ascertained 
and  determined  by  the  court  in  the  action  at 
the  eai  of  the  litigation.  Tbe  actions  were 
both  subsequently  commenced  by  Eriksson, 
and  they  were  thereafter  tried  and  deter- 
mined by  tbe  court.  Defendant  prevailed  In 
the  stock-voting  suit,  and  tbe  stock  held  up 
by  that  agreement  was  returned  to  him.  He 
lost  tbe  action  against  the  trustees;  tbe 
court  having  fully  exonerated  the  trustees 
from  the  charge  of  wrongdoing  made  against 
them  therein.  Boyum  v.  Jordan  et  al„  146 
Minn.  66,  178  N.  W.  158. 

l^ereaftec  EMksson  applied  to  the  court 
In  the  action  against  the  trustees,  as  provid- 
ed by  the  agreement,  for  an  order  fixing 


his  compensation  for  services  rendered  In 
that  Utlgation,  In  response  to  an  order  to 
show  cause  in  the  matter  defendant  api>ear- 
ed  g^ierally,  and  by  counsel  interposed  a 
somewhat  lengthy  answer,  containing  much 
Irrelevant  and  immaterial  matter,  but,  con- 
strued as  a  whole,  fairly  putting  in  issue  the 
merits  of  Eriksson's  claim  to  compensation. 
No  objection  was  therein  made  to  the  Juria- 
diction  of  the  court  to  hear  and  determine 
the  Issues  In  that  manner. 

Eriksson  filed  a  lien  against  the  stock  In- 
volved In  the  other  action,  dalming  com- 
pensation for  his  services  In  excess  of  that 
stipulated  In  the  contract  of  employment, 
and  subsequently  brought  this  action  to  have 
the  value  of  those  services  determined,  and 
tbe  amount  thereof  declared  a  lien  agaimst  the 
stock.  The  basis  of  the  action  is  that  the 
original  agreement  fixing  his  fees  at  $100 
was  subsequently  modified  by  mutual  agree- 
ment to  tbe  reasonable  value  of  the  services 
rendered  in  that  suit  Defendant  put  In  la- 
sue  this  claim  of  modification  and  pleaded 
payment  of  the  agreed  amount  of  $160. 

Upon  issues  thus  formed  both  iHtx^edings 
came  before  tbe  court  for  trial  at  the  same 
time.  They  were  tried  separately,  and  nib- 
mitted  to  the  court  upon  tbe  record  made  in 
each.  The  court  made  findings  of  fact  In 
each,  determining  the  issues  in  favor  of 
Eriksson  and  fixing  his  compensation  In  the 
action  against  the  trustees  at  the  Bom  of 
$3,260;  and  the  value  of  his  services  In  the 
stock-rotlng  suit  at  the  sum  on  $2,500,  less 
$160  conceded  to  have  been  paid.  A  motion 
for  a  new  trial  was  made  In  each  case  and 
denied,  and  from  separate  Jtidgments  for 
Eriksson  in  harmony  with  the  findings  de- 
fendant appealed.  The  appeals  were  argued 
together  in  this  court 

It  Is  contended  in  'this  action,  being  the 
one  to  recover  compensation  for  services 
rendered  in  the  stock-voting  suit:  (1)  That 
the  alleged  modiflcatlon  of  the  contract  fix- 
ing the  compensation  of  the  attorney  at 
$160,  if  entered  into  at  all,  was  void  and 
unenforceable  because  made  pending  the  re- 
lation of  attorney  and  client,  after  the  ac- 
tion had  been  commenced  and  before  the 
trial  thereof,  and  required  defendant  to  pay 
a  larger  compens^atlon  than  stipulated  by 
the  original  agreement;  (2)  that  the  evi- 
dence does  not  sustain  the  findings  of  the 
trial  court  to  the  effect  that  the  contract 
was  modified  as  daimed  by  plaintiff;  and 
(3)  that  the  amount  awarded  plaintiff  is  ex- 
cessive and  unreasonable  In  amount. 

[1,  2]  1.  It  Is  well-settled  law  that  con- 
tracts between  attorney  and  clients,  entered 
into  during  the  existence  of  the  relation,  are 
not  void.  When  fairly  entered  Into  and  free 
from  fraud,  whether  In  refwence  to  the 
compoisation  of  the  attorney  or  as  to  deal- 
ings in  the  subject-matter  involved  In  the 
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relationship,  they  are  as  valid  and  binding 
as  contracts  betweoi  strangers,  where  no 
fiduciary  relations  are  involved.  In  some 
Jurisdictions  an  agreement  entered  Into  dur- 
ing the  existence  of  the  relation  by  which 
the  attorney  secures  an  increase  In  the  com- 
pensation originally  agreed  to  are  held  inval- 
id. That,  however,  is  not  the  prevailing  rule  In 
this  country.  The  subject  Is  usually  cover- 
ed by  statute.  2  Ruling  Case  Law,  10S7; 
Shirk  V.  Nelble,  156  Ind.  66,  5©  N.  B.  281, 
83  Am.  St  Rep.  150,  note  on  page  159.  It  Is 
provided  by  statute  In  this  state,  G.  S.  1913, 
§  7973,  that  a  party  shall  have  the  unre- 
stricted right  to  agree  with  hla  counsel  as  to 
compensation,  and  the  measure  and  mode 
thereof.  This  necessarily  lacludea  the  right 
to  modify  an  existing  contract  on  the  sub- 
ject, and  If  the  modification  be  free  from 
fraud  or  unfairness,  the  courts  are  bound  to 
re^>ect  it  It  is  not  void,  ^ere  la  here  no 
claim  of  fraud,  and  the  change  from  a  fixed 
fee  to  the  reasonable  value  of  the  service  to 
be  rendered  is  neither  unreasonable  nor  un- 
fair, and  is  based  upon  a  sufficient  consider- 
atton.  The  attorney  is  thereby  placed  in 
position  to  claim  more  than  the  amount 
agreed  upon  originally,  and  the  client  occu- 
pies equally  as  advantageous  a  situation,  for 
be  may  t>e  beard  to  Insist  that  the  stipulated 
amount  was  excessive  and  unreasonable,  and 
that  a  lesser  amount  would  be  reasonable 
compensation,  thus  leaving  the  amount  to 
be  paid,  from  the  standpoint  of  both  parties, 
open  to  inquiry  and  Judicial  determination. 

2.  The  evidence  made  the  question  wheth- 
w  the  modified  agreement  was  in  fact  en- 
tered into  one  for  the  trial  court  to  deter^ 
mine.  We  find  from  the  record  no  sufficient 
basis  for  disapproving  its  conclusion  therein. 
In  fact  the  finding  that  the  contract  was  so 
modified  seems  amply  supported  by  the  evi- 
dence. 

8.  Although  the  amotmt  of  comi)ensation 
awarded  by  the  trial  court  seems  large,  we 
are  satisfied,  In  view  of  the  substantial 
benefits  accruing  to  defendant  as  the  result 
of  that  litigation,  that  the  amount  awarded 
Is  not  out  of  proportion  to  the  importance 
of  the  case  to  defendant  and  the  services 
rendered,  and  we  approve  of  the  allowance 
made. 

[3]  4.  The  provisions  of  the  contract  In 
reference  to  the  attorney's  fees  are  as  fol- 
lows: 

"In  consideration  of  the  services  to  be  per- 
formed  by  my  said  attorney  I  promise  and 
agree  to  pay  to  him  $160  for  the  first  suit,  on 
or  before  November  1,  1918,  •  •  •  and  for 
compensation  for  services  to  be  rendered  in 
the  second  salt  my  said  attorney  shall  have  soch 
fee  as  the  court  may,  in  said  action,  determine 
to  be  a  reasonable  fee  for  the  services  render- 
ed, to  be  paid  by  the  Fergus  Falls  Woolen  Mills 
Companya" 


[4,  >]  The  sectond  salt  referred  to  In'  tbe 
oontract,  was  to  subject  the  trustees  to  lia- 
bility for  their  alleged  misconduct'  in  the 
management  of  the  trust  estate.  The  corpo- 
ration, through  its  officers,  bad  refused  to 
bring  the  action,  and  it  was  brought  by  de- 
fendant, as  he  had  the  right  to  do  under  the 
law.  Bnlley  v.  Strachan,  77  Minn.  626,  80 
N.  W.  694;  8  Pomeroy'e  Eq.  Jur.  1095.  It 
was,  however,  in  legal  effect  a  suit  by  the 
cori>oratlon,  conducted  by  defendant  as  its 
voluntary  representative.  But,  though  In 
charge  of  the  litigation,  he  was  without  au- 
thority to  bind  the  corporation  to  the  pay- 
ment of  either  costs  or  attorney's  fees  in 
the  event  the  suit  was  imsuccessful.  If  In 
sudi  cases  failure  attends  the  result  he  who 
volunteers  hla  service  and  brings  the  action 
Is  alone  resiKinsible  for  the  cost  and  expense 
incurred.  Wlien  successful  the  court  may 
make  the  expense  Including  attorney's  fees  a 
charge  against  the  corporation.  Graham  v. 
Dubuque  Machine  Works,  138  Iowa,  456,  114 
N.  W.  619,  15  Ia  B.  a.  (N.  S.)  729.  The  piro- 
vlslon  of  tbe  contract  In  this  case  by  which 
attempt  was  made  to  charge  the  attorneys' 
fee  to  the  corporation  can  therefore  have  no 
binding  force  or  effect  Nor  can  the  con- 
tract as  a  whole  be  construed  as  a  matter  of 
law  an  undertaking  on  the  part  of  the  at- 
torney to  conduct  the  suit  without  compen- 
sation if  unsuccessfuL  The  mo'st  that  can  be 
said  for  the  contract  In  this  respect  Is  that 
It  is  perhaps  sufficiently  ambiguous  on  the 
point  to  Justify  explanation  by  parol  evi- 
dence. But  no  such  evidence  was  tendered 
on  the  trial.  And  having  instigated  the  lit- 
igation and  employed  counsel  to  conduct  it, 
defendant  necessarily  must  be  deemed.  In  the 
absence  of  some  showing  to  the  contrary,  to 
have  intended  to  pay  counsel  for  his  work  if 
there  was  a  failure  in  results.  The  contract 
must  be  so  construed. 

[6]  S.  Tbe  contentions  (1)  that  tbe  agree- 
ment for  submission  of  the  question  of  the 
attorneys'  fees  to  the  court  Is  invalid,  con- 
ferring no  Jurisdiction  on  the  court  to  bear 
or  determine  the  matter,  and  (2)  that  tbe 
contract  Is  void  as  against  public  policy,  are 
not  sustained.  It  is  immaterial  whether  tbe 
contract  be  considered  as  one  of  arbitration, 
or  as  a  plain  submission  of  the  question  to 
tbe  court  for  determination  as  an  incident 
following  tbe  failure  of  the  suit.  We  dis- 
cover no  reason  for  holding  It  Invalid  as 
against  public  policy  or  otherwise.  Clearly 
imder  our  statute  tbe  client  may  enter  into 
such  an  agreement.  The  record  presents  no 
suggestion  of  unfairness,  and  the  special 
contention  that  the  client  Is  thus  wrongfully 
deprived  of  a  Jury  trial  Is  without  substan- 
tial merit  Similar  proceedings,  bad  in  the 
main  action,  to  determine  the  attorney's  com- 
pensation for  services  rendered  therein  have 
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often  been  oitertained  by  the  court  on  Om 
petition  of  the  attorney,  in  the  absence  of 
contract  stipulation.  Forbnsli  t.  Leonard,  8 
Minn.  303  (Gil.  267) ;  Crowley  v.  Le  Due,  21 
Minn.  412;  Welcher  v.  Carglll,  86  Minn.  271, 
90  N.  W.  402;  Farmer  v.  Stillwater  Co.,  108 
Minn.  41,  121  N.  W.  418.  If  the  attorney 
may  maintain  such  a  proceeding  in  the  main 
action,  In  the  absence  of  a  contract  consent 
of  the  client,  no  reason  occurs  to  us  why 
the  parties  may  not  rolimtarlly  stipulate 
such  a  8ubmi8si<m.  It  is  not  a  dlSeraitlat- 
ing  fact  that  in  the  cases  dted  the  asserted 
lien  of  the  attorney  was  involTed.  The  au- 
thority and  jurisdiction  of  the  court  to  en- 
tertain the  proceeding  and  determine  the  at- 
torney's compensation  is  the  same  in  either 
case.  Nor  is  the  client  'by  the  agreemrait  de- 
prived of  a  Jury  trial.  The  court  has  the 
right  to  grant  a  jury  in  such  cases  when  ap- 
plication therefor  is  seasonably  made.  G.  S. 
1913,  {  4966.  A  Jury  trial  was  had  in  the 
Farmer  Case  Just  cited.  Defendant  in  this 
case  made  no  demand  for  a  Jury.  The  ob- 
jections to  the  validity  of  the  agreement 
were  therefore  properly  overruled  by  the 
trial  court 

[7]  6.  Defwdant  also  contends  that  the 
amount  awarded,  |3,250,  is  excessive  and  be- 
yond what  the  facts  of  the  case  really  Justi- 
fy. In  this  we  concur.  The  litigation  to  an 
extent,  as  between  defendant  and  the  attor- 
ney, was  speculative.  Both  expected  and 
hoped  to  win  and  to  recover  a  judgment 
against  the  trustees  in  a  substantial  amount. 
Their  hopes  and  expectations  were  not  real- 
ized. The  suit  was  a  total  failure,  leaving 
in  its  wake  nothing  but  disappointment, 
grief  and  expense.  In  fixing  the  attorney's 
compensation  the  facts  stated  should  be 
considered ;  the  result  of  the  litigation — the 
disaster  to  the  client — as  well  as  the  quan- 
tum of  legal  work  performed  by  the  attor- 
ney. And  from  that  viewpoint  we  conclude 
that  $1,500  will  be  fair  compensation  for  the 
services  rendered  In  that  litigation. 

[S]  7.  There  was  no  error  in  the  denial  of 
the  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence.  The  findings  of 
the  court  in  each  action  and  proceeding  are 
sustained  by  the  evidence,  and  the  record 
presents  no  error  requiring  a  new  trial. 

The  Judgment  in  the  first  action.  No. 
22390  in  this  court,  is  In  all  things  affirmed. 
The  Judgment  in  the  second  action,  No. 
22389  In  this  court  (Boyum  v.  Jordan,  184  N. 
W.  964),  will  be  reversed,  and  a  new  ti-lal 
granted  upon  all  Issues  presented  therein, 
unless  within  10  days  from  the  going  down 
of  the  cause  to  the  lower  court  plaintiff  shall 
file  a  written  consent  to  the  reduction  of  the 
Judgment  to  the  sum  of  $1,500.  If  the  con- 
sent be  so  filed,  the  judgment  will  be,  and  it 
is  in  all  things,  affirmed. 


BOYUM  V.  JORDAN  •!  «l.    (N*.  22389.) 
(Supreme  Conrt  of  Minnesota.    Oct  28,  1921.) 

Appeal  from  District  Court,  Ottertail  Cooa- 

ty;   John  A.  Roeser,  Judge. 

Action  by  Iver  J.  Boyum  against  J.  F.  Jordan 
and  others.  Judgment  for  plaintifE,  and  de- 
fendants appeal.    Affirmed. 

Charles  L.  Alexander,  of  Fergus  Falls  (N.  F. 
Field,  of  Fergus  Falls,  of  counsel),  for  appel- 
lants. 

J.  W.  Mason  and  Leonard  Erikssan,  both  of 
Fergus  Falls,  for  respondent. 

PBB  CURIAM.  For  reasons  stated  in  the 
foregoing  opinion  (Eriksson  v.  Boyum,  184 
N.  W.  961),  the  judgment  appealed  from  in  this 
cause  is  reversed  and  a  new  trial  granted  as  to 
all  issues  in  the  case,  unless  plaintiff  within 
10  days  after  the  cause  is  remanded  to  the 
court  below  shall  file  a  written  consent  to  a  re- 
duction of  the  amount  of  the  judgment  to  the 
sum  of  $1,500.  If  such  consent  be  filed  the 
judgment  will  be  and  is  hereby  in  all  things  af- 
firmed. 


SCHMIDT  V.  MINOR  et  al.    (N«.  22434.) 

(Supreme  Court  of  litinnesota.    Nov.  4,  1921.) 

(Syllahu*  hy  the  Oouri.) 

1.  MMter  and  servant  «=9302(3)— Master  liaM 
liable  fer  assanlL 

The  facts  stated  in  the  opinion  bring  this 
—an  action  for  damages  for  assault  and  battery 
— within  the  rule  that  a  master  is  responsible 
for  the  torts  of  his  servant  in  the  course  and 
within  the  scope  of  his  employment  with  a  view 
to  the  furtherance  of  the  master's  buaineas  and 
not  for  a  purpose  personal  to  himself. 

2.  Master  and  servant  «=933t— Exemplafy 
damages  recoverable  for  assault  ^  servaat. 

Such  facts  warranted  the  jury  in  their  dis- 
cretion in  awarding  exemplary  damages.  Such 
damages  may  be  recovered  from  the  master 
even  though  he  did  not  participate  in,  authorise, 
or  ratify  his  servant's  acts  if  done  in  the  coarse 
of  the  performance'  of  the  duties  of  his  employ- 
ment and  within  the  scope  thereof. 

3.  Assault  and  battery  «t»40— Verdlet  for  (550 
against  master  for  servant's  atsanlt  held 
proper. 

The  damages  were  not  excessive. 

Appeal  from  District  Court,  Ramsey  Coun- 
ty ;   Hugo  O.  Hanf  t.  Judge. 

Action  by  Emll  H.  Schmidt  against  C.  J. 
Minor,  sole  trader,  and  another.  Verdict 
and  Judgment  for  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendants  at^teal. 
Affirmed. 

Arthur  E.  Shanahas,  of  St  Paul,  and  F.  W. 
Murphy,  of  Wheatoo,  for  appellants. 

Albin  B.  BJorUund,  <A  St  Paul,  for  re- 
spondent 


»For  other  easw  se*  lame  topic  and  KST-NUHBBR  ia  aU  Ker-Mtunbored  Dicwta  and  tndens 


Digitized  by 


Google 


Minn.) 


SCHMIDT  T.  MINOB 

(1S4  N.W.) 


965 


LBES,  0.  Tbls  la  an  acttan  for  damages 
for  assanlt  and  battery  committed  on  plain- 
tiff b7  the  defendant  Reld  Minor.  Plain- 
tiff recorered  a  verdict  of  $660,  and  defeod- 
ants  appealed  from  an  order  denying  tbeir 
motion  for  a  new  trial. 

The  defendant  C.  J.  Minor  was  the  owner 
and  proprietor  of  the  Aberdeen  Hotel  in  the 
city  of  St  Paul.  The  defendant  Beid  Minor 
is  his  son,  and  was  employed  by  him  in  the 
hotel.  Plaintiff  is  a  cook,  who  was  employed 
In  the  hotel  when  he  was  assanlted. 

The  principal  grounds  on  which  a  reversal 
Is  asked  are:  (1)  That  the  defendant  O.  J. 
Minor  Is  not  answerable  for  the  acts  with 
which  his  son  is  charged;  (2)  that  the  court 
erred  In  Instructing  the  Jury  that  they  might 
award  exemplary  damages;  (3)  that  the 
damages  are  excessive,  and  were  given  under 
the  Influence  of  passion  and  prejudice. 

[1]  1.  AtxM>rdlng  to  the  testimony  of  Reld 
Minor,  at  the  time  of  the  assault  and  for 
several  years  before  he  was  employed  to 
keep  the  books  and  look  after  his  father's 
interests  gmerally.  He  made  ont  the  menus, 
rented  rooms,  occasionally  hired  and  dis- 
charged hdp  and  bad  supenrlskm  over  the 
employes.  In  his  father's  absence  he  had 
general  supervision  over  the  hotel.  Plain- 
tiff began  to  work  on  August  26,  1919,  as  a 
second  cook.  He  had  suKiosed  he  was  to 
receive  $4  and  work  eight  hours  a  day.  The 
chief  cook  told  him  he  was  to  work  on  a 
tnUt  shift  of  nine  hours  a  day.  He  was 
dlssatlsfled,  and  gave  notice  he  would  not 
stay  after  the  second  day,  or  August  27. 
At  about  6  o'clock  in  the  afternoon  of  that 
day  Reld  Minor,  having  learned  that  plaintiff 
was  going  to  leave,  went  to  the  kitchen  to 
try  to  i>erBuade  him  to  stay  until  after  the 
State  Fair,  which  was  to  be  held  about  a 
week  later.  He  was  unsuccessful.  There 
was  an  exchange  of  profane  and  abusive 
language,  and  finally  plaintiff  was  told  to 
leave  at  once.  He  picked  up  his  tools,  left 
the  kitchen,  and  started  for  the  dressing 
room  to  change  his  clothes.  Minor  followed 
him  to  see,  as  he  testified,  "that  he  didn't 
take  what  didn't  belong  to  him ;  that  Is  my 
duty  there."  It  was  then  that  the  alleged 
assault  was  committed.  Minor  was  victori- 
ous In  the  combat,  and  when  he  released 
plaintiff  after  the  struggle  was  over  the 
latter  seized  a  knife  and  struck  at  him, 
hitting  his  hand  with  the  back  of  the  blade. 
According  to  plaintiff's  testimony  Minor  was 
the  aggressor  up  to  that  point  in  the  affray. 
The  facts  outlined  bring  the  case  within  the 
rule  that  a  master  Is  responsible  for  the 
torts  of  his  servant  In  the  course  and  with- 
in the  scope  of  his  employment  with  a  view 
to  the  furtherance  of  the  master's  business 
and  not  for  a  purpose  personal  to  himself. 
Shia  V.  Carlson,  120  Minn.  283,  139  N.  W. 
601:Bnrnham  v.  Elk  Laundry  Co.,  121  Minn. 
1,  139  N.  W.  1068 ;  Roomer  v.  Jacob  Schmidt 
Brewing  Co.,  182  Minn.  899,  157  N.  W.  640, 


L.  R.  A.  1916E),  771;  Sunderland  v.  Northern 
Express  Co.,  133  Mhin.  168,  157  N.  W.  1086. 
L.  R.  A.  1916B,  1161. 

[2]  2.  The  circumstances  under  which  the 
assault  was  committed.  If  plaintiff  related 
them  truthfully,  were  such  that  the  Jury 
might  find  the  assault  was  wanton  and 
malicious;  that,  angered  by  plaintiff's  refusal 
to  stay,  Minor  heaped  abuse  upon  him,  and 
when  plaintiff  returned  insult  for  insult  he 
was  attacked  and  beaten.  If  plaintiff's  ver- 
sion of  the  affair  was  correct  the  case  was 
one  where  It  was  wit^  the  discretion  of 
the  Jury  to  award  exemplary  damages 
(Baumgartner  v.  Hogdon,  105  Minn.  22,  116 
N.  W.  1030;  Moore  v.  Fisher,  117  Minn.  339, 
136  N.  W.  1126),  and  such  damages  might  be 
assessed  against  C.  J.  Minor  as  the  employer 
of  his  son,  although  he  was  not  present  and 
did  not  authorize  or  ratify  his  son's  acts. 
There  is  some  conflict  in  the  authorities  as 
to  when  and  how  far  a  principal  or  master 
Is  liable  for  exemplary  damages  for  the 
torts  of  his  agent  or  servant.  The  Supreme 
Court  of  the  United  States  has  held  that 
guilty  Intention  on  the  part  of  the  defend- 
ant Is  required  In  order  to  charge  him  with 
exemplary  damages,  that  since  such  dam- 
ages are  awarded  not  by  way  of  compensa- 
tion to  the  sufferer,  but  by  way  of  punishment 
of  the  offender  and  as  a  warning  to  others, 
they  can  only  be  awarded  against  one  who 
has  participated  in  the  offense.  Lake  Shore 
ete.,  R.  R.  Ca  v.  Prentice,  147  U.  S.  101, 
13  Sup.  Ct.  261,  37  L.  Ed.  97.  In  some 
Jurisdictions  the  rule  Is  that  such  damages 
may  not  be  recovered  from  the  principal  or  '. 
master  unless  he  participated  In  the  acts 
of  his  agent  or  servant,  or  previously  author- 
ized or  subsequently  ratified  them.  8  R.  C. 
li.  p.  697,  S  143:  17  -C.  J.  p.  989,  S  290.  In 
other  Jurisdictions'  the  rule  Is  that  if  the 
agent  or  servant  Is  liable  for  exemplary 
damages  such  damages  may  be  recovered 
from  the  prln<di>al  or  master,  even  though 
the  acts  of  the  agent  or  servant  were  not 
authorized  or  ratified,  provided  of  course 
they  were  done  by  the  agent  or  servant  In 
the  course  of  the  performance  of  the  duties 
of  his  employment  and  were  within  its 
scope.  8  R.  C.  L.  p.  599,  J  144;  17  C.  J.  p. 
991,  {  290.  This  court  has  adopted  the  rule 
last  above  stated.  Peterson  v.  Westera 
Union  Tel.  Co.,  75  Minn.  368,  77  N.  W.  9S5,  . 
43  L.  R,  A.  681,  74  Am.  St  Rep.  502;  Ander- 
son V.  International  Harvester  Co.,  104  Minn. 
49,  116  N.  W.  101,  16  U  R.  A.  (N.  S.)  440; 
Hammer  v.  Forde,  125  Minn.  146,  145  N.  W. 
810;  Helppie  v.  N.  W.  Drainage  Co.,  127 
Minn.  360,  149  N.  W.  461;  Dalgle  v.  Summit 
Merc.  Co.,  144  Minn.  178,  174  N.  W.  830. 
The  alignment  of  the  states  on  opposite 
sides  of  the  question  is  givoi  in  Voves  v. 
G.  N.  Ry.  Co.,  26  N.  D.  110,  143  N.  W.  760, 
annotated  in  48  L.  R.  A.  (N.  S.)  85.  It  was 
remarked  in  that  case  that  tiie  rule  per- 
mitting the  award  of  exemplary  damages  in 
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any  case  Is  an  anomaly  In  the  law  with  no 
sonnd  reason  behind  it — ^'a .  hybrid  between 
a  display  of  ethical  Indignation  and  the  im- 
position of  a  fine."  Be  that  as  It  may,  the 
doctrine  is  too  deeply  implanted  in  the  law 
to  be  uprooted  for  no  better  reason  'than 
that  it  is  illogical.  Justification  for  the 
extension  of  the  doctrine  to  Include  a  master 
whose  serrant  wantonly  and  maliciously 
assaulted  another  Is  thus  stated  in  Boyer  ▼. 
Coxen,  92  Md.  366:  i  The  master  selects  his" 
servants  and  ought  to  know  what  sort  of 
persons  he  is  investing  with  authority  to  act 
for  him.  A  business  of  any  considerable 
proportions  is  for  the  most  part  conducted 
through  agents  and  servants,  and  if  the 
principal  or  master  cannot  be  held  for 
exemplary  damages,  tn  many  instances  it 
would  be  equivalent  to  abolishing  that  char- 
acter of  damages,  for  a  Judgment  against 
an  employ^  Is  often  uncollectible  and  no 
punishment  to  the  wrongdoer.  Somewhat 
simllsTr  was  the  reasoning  of  this  court  in 
Peterson  v.  West.  Union  Tel.  Co.,  supra. 

We  hold  there  was  no  error  in  the  court's 
refusal  to  Instruct  the  Jury  that  In  no 
event  could  they  assess  exemplary  damages 
against  C.  J.  Minor. 

[3]  3.  The  trial  Judge  In  a  memorandum 
following  the  order  denying  a  new  trial, 
said  he  took  little  stock  in  plaintiff's  asser- 
tion that  he  had  been  severely  injured,  or 
in  the  claim  that  the  assault  was  malicious, 
but  was  satisfied  that,  although  the  Jury  was 
generous  in  awarding  damages,  neither 
passion  nor  prejudice  had  entered  into  the 
verdict,  and  therefore  it  should  not  be  set 
aside  or  reduced.  We  find  nothing  in  the 
record  warranting  us  in  interfering  with  this 
exercise  of  the  rather  broad  discretion  Which 
a  trial  court  possesses  In  acting  on  an  appli- 
cation to  vacate  or  reduce  a  verdict  on  the 
ground  that  it  is  excessive. 

The  other  assignments  of  error  have  not 
escaped  our  attention.  None  are  of  sufficient 
merit  to  require  discussion.  The  order  doiy- 
Ing  a  new  trial  is  affirmed. 

FT  A  T.T.AM,  JT^  took  no  part. 


FARMERS^    STATE     BANK     OF 
VILLE  V.  FORSGREN  «i  al.  (No. 


EVANS. 
22360.) 


(Supreme  Court  of  Minnesota.    Nov.  4,  1921.) 

(Byllahus  by  the  Court.) 

I.  Partnership  Q=>241— Where  retiring  part, 
ner  authorizes  contlDued  use  of  his  name  to 
obtain  oreiNt,  one  knowing  It  may  extend 
credit  till   notified  authority  is  withdrawn. 

Where,  on  dlBsolation  of  a  partnership, 
the  retiring  partner  authorizes  the  continuing 
partners  to  use  his  name,  they  are  authorized 


to  use  it  for  obtaining  credit  fdr  the  legitimate 
purposes  of  the  partnership  basiness,  and  a 
person  having  knowledge  of  anch  authority,  and 
extending  anch  credit  in  reliance  on  it,  may 
continue  to  extend  credit  until  he  ia  notified 
that  the  authority  has  l>een  withdrawn. 

2.  Partnership  «=>24 1— Retiring  partner  obarg* 
ed  witb  knowledge  of  oonUnned  n««  of  hi* 
name. 

There  were  no  errors  in  the  rulings  of  the 
court  on  evidence  nor  in  the  charge  of  the 
court.  The  retiring  partner  was  charged  with 
knowledge  of  the  use  of  Ilia  name  in  connection 
with  traosactions  properly  incident  to  the 
business. 

Appeal  from  District  Court,  Douglas  Coun- 
ty;  Wm.  L.  Parson,  Judge. 

Action  by  the  Farmers^  State  Banic  of 
Evansviile  against  Carl  August  Forsgren  and 
others.  Judgment  for  plaintiff,  new  trial 
denied,  and  defendant  C.  H.  Larson  appeals. 
Order  affirmed. 

Constant  Larson,  of  Alexandria,  for  appel- 
lant 

Gunderson  &  Leacb,  of  Alexandria,  for  re- 
ivondent 

HALLAM,  J.  1.  This  action  la  brought 
against  defendant  Cail  A.  Forsgren,  J.  Wal- 
ford  Forsgren  and  O.  H.  Larson  to  recover 
on  two  promissory  notes,  executed  and  signed 
by  one  of  the  defendants  Forsgren,  in  the 
name  of  Forsgren  Bros.  &  Larson.  Defendant 
I^rson  defeuds  on  the  ground  that  the  note 
was  signed  without  his  authority.  The  Jury 
found  for  plaintiff  and  defendant  Larson 
appeals. 

In  January,  1902,  defendant  Larson  was 
engaged  in  the  mercantile  business  at  Evans- 
viile, Minn.  At  that  time  he  formed  a  part- 
nership with  the  defendants  Forsgren  under 
the  name  of  Forsgren  Bros.  &  Larson,  and 
together  they  conducted  the  business  until 
1908.  At  that  time  the  partnership  was  dis- 
solved. Notwithstanding  the  dissolution  of 
the  partnership,  defendant  Larson  told  the 
Forsgrens,  "You  can  use  my  name  for  a 
while,"  and  the  Forsgrens  with  his  consent 
did  continue  to  use  Larson's  name  after  the 
dissolution  of  the  partnership.  TlUs  was 
done  for  the  purpose  of  enabling  the  Fors- 
gren Bros,  to  obtain  credit  Up  to  tlie  spring 
of  1911  they  ordered  most  of  their  goods  in 
the  name  of  Forsgren  Bros.  &  Larson.  Dur- 
ing the  whole  period  of  the  existence  of  the 
partnership  the  defendants  carried  a  deposit 
accoimt  in  plaintiff's  bank  In  the  name  of 
Forsgren  Bros.  &  Laraon,  and  the  use  of 
that  name  continued  In  this  connection  until 
after  the  giving  of  the  notes  sued  on.  Plain- 
tiff's officers  knew  of  the  dissolution  of  the 
firm.  They  also  Icnew  that  Larson  had  there- 
after  permitted    the   Forsgrens   to   use  his 
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name.  There  Is  evidence  that  upon  one  oc- 
casion Larson  was  asked  by  plalntlfF's  cash- 
ier If  the  Forsgreus  had  authority  to  use 
bis  name  and  that  he  answered,  "Tes."  The 
Indebtedness  which  Is  now  evidenced  by  the 
notes  In  suit  arose  out  of  two  loans  of  money 
negotiated  by  the  Fotagtena  and  used  In  the 
business  prior  to  1911. 

The  original  notes  were  renewed  when  due. 
There  were  several  subsequent  renewals.  All 
the  notes  were  executed  by  one  of  the  Fors- 
gren  brothers  In  the  name  of  Forsgren  Bros. 
&  Larson. 

[1]  It  seems  very  clear  that  defendant  Lar- 
son was  liable  on  the  original  notes,  not  oa 
the  theory  that  he  was  a  partner  or  that  be 
held  himself  out  as  a  partner,  but  on  the 
the<»y  that  he  bad  in  terms  authorized  the 
Forsgrens  to  use  ms  name.  As  we  under* 
stand  the  authority  given,  it  was  an  author- 
ity to  use  his  name  for  the  purpose  of  ob- 
taining credit  for  the  legitimate  purposes  of 
the  partnership  business,  whether  oedit  was 
asked  of  a  banking  Institution  or  of  a  mer- 
cantile concern. 

Before  the  notes  sued  on  were  given,  de- 
fendant Lorson  had  given  the  Foisgrens  di- 
rections to  discontinue  the  use  of  his  name. 
We  are  of  the  opinion  that  this  did  not  re- 
lieve him  from  liability.  In  view  of  the 
authority  given  by  Larson  to  the  Forsgrens 
and  of  the  fact  that  the  bank  knew  of  It  and 
acted  upon  It,  we  are  of  the  opinion  that 
the  authority  would  continue  until  the  bank 
received  notice  that  It  had  been  withdrawn. 
The  court  charged  the  jury  In  substance  to 
this  effect,  and  the  jury  by  Its  verdict  must 
have  found  that  the  bank  bad  no  such  no- 
tice. We  think  the  evidence  Is  suflBdent  to 
sustain  that  finding.  Plaintiffs  cashier  so 
testified  and  it  appears  also  that  during 
all  of  the  time  up  to  the  giving  of  these 
notes  the  bank  account  was  continued  in  the 
name  of  Forsgren  Bros.  &  Larson  and  de- 
posit slips  and  checks  were  made  In  that 
name  and  that  defendant  Larson  received 
some  of  these  checks.  In  addition  to  these 
facts  there  Is  tbe  significant  fact  that  defend- 
ant Larson  was  liable  on  the  original  In- 
debtedness and  there  Is  nothing  In  the  case 
to  show  that  his  liability  had  ceased. 

[2]  2.  Exception  Is  taken,  to  certain  rulings 
of  the  court  on  admission  of  evidence.  We 
have  examined  th«n  with  ,care  and  hold 
them  not  well  taken. 

It  was  pr<qper  to  show  tbe  manner  in  wbldi 
tbe  Forsgrens  used  Larson's  name  in  their 
transactions  with  plalntlS  though  Larscm  did 
not  have  knowledge  of  every  form  in  which 
It  was  used.  Having  authorized  the  use  of 
bis  name  be  was  diarged  with  knowledge  of 
their  use  of  It  la  connection  with  transac- 
tions properly  incident  to  tbe  business. 

It  was   proper  to  show  the  purpose  for 


which  tbe  money  was  borrowed,  Qiat  Is  to 
show  that  It  was  borrowed  for  a  partnership 
purpose. 

Defendant  Lars(m's  letter  of  instruction  to 
the  Forsgrens  to  dlscontinoe  the  use  of  his 
name  was  not  Important  In  the  absence  of 
proof  that  the  bank  had  notice  of  it. 

The  cliarge  of  tbe  court  was  In  accordance 
with  tbe  rules  above  stated.  We  And  In  It 
no  error. 

Order  affirmed. 


POWER  V.  NORDSTROM  et  al.     (No.  22375.) 

(Supreme  Court  of  Minnesota.    Nov.  4,  1921.) 

(SyTtahug  ly  the  Court.) 

1.  Theaters  and  shows  «=3lt (I)— Exhibition  vl 
noving  pictures  may  be  licensed. 

Though  a  lawful  business,  the  exhibition  of 
motion  pictures  may  be  licensed  and  regulated 
by  tbe  state  and  the  political  BubdiTisiong  there- 
of in  tbe  exercise  of  tbe  police  power. 

2.  SuMlay  «s>2>«ltles  may  forbid  publlo  ax- 
hibltiens  of  moving  pictures  on  Sunday. 

In  the  exercise  of  the  discretion  delegated 
to  village  councils  by  sections  1268,  1269,  Gen. 
St.  1913,  they  may  ordain  that  there  shall  be 
no  public  exhibitions  of  motion  pictures  with- 
in tbe  village  on  Sundays. 

3.  Sunday  «s>2— Prohibiting  of  moving  plo- 
turee  on  Sunday  Is  not  to  secure  Sabbath  ob- 
Mrvance,  but  to  regulate  a  business. 

Such  an  ordinance  is  not  aimed  to  secure  the 
observance  of  the  Sabbath  day,  but  to  regulate 
a  business,  and  is  not  in  confiict  with  the  gen- 
eral law  or  public  policy  ot  the  state. 

Hallam,  J.,  dissenting. 

Appeal  from  District  Court,  Chisago  Coun- 
ty;  J.  N.  Searles,  Judge. 

Action  by  Clurles  Power  against  August 
Nordstrom  and  others  to  restrain  tbe  en- 
forcement of  a  city  ordinance.  From  an  or- 
der overruling  a  demurrer  to  the  complaint, 
the  defendants  appeal.    Reversed. 

Alfred  P.  Stolberg,  of  Center  City,  for  ap- 
pellants. 

Moore,  -Qppenhelmer  &  Peterson,  of  St. 
Paul,  for  respondent 

LEES,  C.  The  village  of  North  Branch 
was  Incorporated  under  tbe  provisions  of 
chapter  9,  R.  L.  1905.  It  has  less  than  1,000 
inhabitants. 

Section  T27,  R.  L.  1905,  now  section  1268, 
O.  S.  1913,  grants  power  to  village  councils 
to  adopt  such  ordinances  as  they  deem  ex- 
pedient for  certain  enumerated  purposes. 
Among  such  purposes  Is  preventing  or  licens- 
ing and  regulating  the  exhibition  of  circuses, 
theatrical  performances,  or  shows  of  any 
kind.     Section  1280,  O.  S.  1913,  contains  a 
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Blmllar  grant  of  power  coupled  with  a  pro- 
Tlso  authorizing  Tillage  councils  to  refuse  to 
grant  a  license  "where  In  their  opinion,  the 
public  Interests  of  the  citizens  of  the  Village 
require  It." 

In  October,  1920,  the  Tillage  council  of 
North  Branch  adopted  an  ordinance  entitled 
"An  ordinance  to  regulate  and  license  ped- 
dlers, hawkers,  auctioneers,  transient  mer- 
chants, amusements  and  shows."  It  required 
one  following  such  an  occupation  or  engaged 
in  such  a  business  within  the  village  to  take 
out  a  license  and  pay  a  specified  license  fee. 
Section  0  of  the  ordinance  reads: 

"The  ezbibitlon  or  attempt  to  exhibit  in  aald 
village  of  any  moving  picture  show,  show,  dr^ 
CU8,  menagerie,  vaudeville  or  theatrical  enter' 
talnment  for  the  amusement  of  the  public  on 
Sunday  is  prohibited  and  forbidden." 

Plaintiff  applied  for  and  was  granted  a  li- 
cense to  operate  a  motion  picture  theater  and 
paid  the  required  license  fee.  The  village  of- 
ficers threatened  to  arrest  and  prosecute  him 
under  the  ordinance  If  he  exhibited  motion 
pictures  on  Sunday,  and  he  has  accordingly 
desisted  thereby  sustaining  a  financial  loss. 
He  is  the  owner  of  a  modem  and  well-equip- 
ped theater  where  he  exhibits  motion  pic- 
tures in  an  orderly  manner  to  req;)ectable 
audiences.  The  pictures  are  of  moral  charac- 
ter, and  tickets  are  sold  only  In  the  vestibule 
of  the  theater  without  any  calling  out  or  an- 
nouncement of  the  exhibition  or  of  their  sale. 

Setting  out  these  facts  in  his  complaint 
plaintiff  brought  this  action  to  restrain  the 
village  officers  from  aifordng  section  9  of 
the  ordinance  on  the  ground  that  it  Is  illegal 
and  void.  The  defendants  demurred  on  the 
ground  that  the  complaint  failed  to  state  a 
cause  of  action,  the  demurrer  was  overruled, 
the  court  certifying  that  the  question  pre- 
sented was  doubtful,  and  defendants  appealed 
from  the  order. 

[1]  No  question  Is  or  could  be  raised  about 
the  meaning  of  the  word  "shows"  as  used 
in  the  statute.  Clearly  enough  it  is  suffi- 
ciently broad  to  Include  exhibitions  of  moving 
pictures.  38  Gyc.  25&  It  must  be  conceded 
that  the  motion  picture  business  is  a  lawful 
business.  Nevertheless  it  is  a  business  which 
is  subject  to  regulation  by  the  state  by  vir- 
tue of  Its  police  power  and  by  the  political 
subdivisions  of  the  state  to  which  the  power 
has  been  delegated  by  the  Legislature.  2 
Dillon,  Mon.  Corp.  664;  38  Cyc.  255.  268; 
Mut.  Film  Corp.  t.  Ohio  Indust.  Com.,  236 
V.  S.  230,  244,  35  Sup.  Ct  387,  69  L.  Ed.  652, 
Ann.  Cas.  1916C,  296;  Gremberg  v.  West 
Ass'n,  148  Cal.  126,  82  Pac.  684,  113  Am.  St 
Kep.  216;  note  to  Zucarro  v.  State,  li.  B.  A. 
1918B,  361. 

This  court  has  twice  declared  that  places 
«f  public  amusement  such  as  theaters  and 
motion  picture  houses  are  proper  subjects 
for  police  regulation  and  control.  State  v. 
Scaffer.  95  Minn.  811.  104  N.  W.  139;  Big- 


gins v.  La  Croix,  119  Minn.  145,  187  N.  W. 
417,  41  L.  B.  A.  (N.  S.)  737.  The  reasons 
leading  to  that  conduslMi  are  convincingly 
stated  In  the  latter  case  and  need  not  be  re- 
peated. 

[2]  Possibly  the  power  to  license  and  regu- 
late shows  Includes  the  power  to  prohibit 
them.  State  v.  Bedlnton,  119  Minn.  402, 
138  N.  W.  430.  But,  assuming  it  does  not, 
can  It  be  said  that  to  forbid  the  carrying 
on  of  the  business  at  specified  times  as  oa 
Sundays  or  between  certain  hours  of  the  day, 
is  beyond  the  power  of  a  municipal  corpora- 
tion? Under  a  grant  of  police  power  to  li- 
cense and  regulate  a  business  the  municipal 
authorities  have  power  to  determine  where 
and  within  what  limits  the  business  may  be 
conducted.  In  re  Wilson,  82  Mian.  145,  19 
N.  W.  723.  They  may  impose  reasonable 
restrictions  as  to  the  time,  place,  and  manner 
of  conducting  the  business.  State  v.  Barge, 
82  Minn.  256,  84  N.  W.  911,  63  U  B.  A.  428. 
They  may  prohibit  exhibitions  of  motion  pic- 
tures In  portions  of  a  city  in  which  for  rea- 
sons of  public  welfare  it  Is  undesirable  to 
have  tb&aa.  State  r.  Bedlnton,  supra.  An 
ordinance  enacted  under  a  grant  of  power  to 
license  biUlard  and  pool  halls  may  Impose 
cmy  reasonable  conditions  or  terms  to  make 
the  license  efficacious  as  a  police  regulation. 
The  licensee  may  be  required  to  keep  an  or- 
derly house,  or  to  keep  It  closed  on  certain 
days  and  during  certain  hours  at  night 
State  v.  Pamperln,  42  Minn.  820,  44  N.  W. 
261.  That  was  a  case  where  the  ordinance 
required  billiard  and  pool  halls  to  be  kept 
closed  on  Sundays  and  after  certain  hours  at 
night  Generally  speaking,  a  city",  under  its 
authorized  police  power,  may  regulate  any 
business  the  unrestrained  pursuit  of  which 
might  affect  injuriously  the  public  health, 
morals,  safety,  or  comfort  City  of  St.  Paul 
V.  Kessler,  146  Minn.  124,  178  N.  W.  171.  And 
in  respect  to  theatrical  exhibitions  and  amuse- 
ments of  a  similar  character  a  larger  discre- 
tion is  recognized  than  in  the  case  of  ordinary 
trades  because  they  are  liable  to  degenerate 
into  nuisances  and  also  because  they  require 
more  police  surveillance.  City  of  Dulatta  t. 
Marsh,  71  Minn.  248,  73  N.  W.  962.  It  is  our 
opinion  that  in  the  exercise  of  such  discretion 
pursuant  to  the  powers  granted  by  sections 
1268  and  1269,  G.  S.  1913,  a  villager  may  or- 
dain that  motion  picture  exhibitions  ,|haU 
not  be  given  on  Sundays,  unless  s#ch  a  pro- 
vision in  an  ordinance  is  Inconsistent  with 
^he  Constitution  or  general  laws  of  the  state 
or  is  unreascmable,  The  Legislature  In  the 
exercise  of  police  power  may  prohibit  all 
manner  of  labor  and  business  on  Sundays 
except  works  of  necessity  of  charity,  and  may 
delegate  authority  to  municipal  corporations 
to  enact  ordliuinces  with  like  prohibitiona. 
State  V.  Ludwig.  21  Minn.  202.  Sunday  laws 
are  generally  sustained  on  the  theory  that 
there  should  be  one  day  of  rest  in  each  week 
to  promote  the  moral  and  physical  well-be- 
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Ing  of  sodety,  and  bence  tbe  enactment  of 
such  laws  falls  within  tbe  scope  of  the  police 
power  of  the  state.  State  v.  Petit,  74  Minn. 
376,  77  N.  W.  225 ;  State  v.  Justus,  91  Minn. 
447,  98  N.  W.  325,  64  L.  R.  A.  510,  103  Am. 
St.  Rep.  521,  1  Ann.  Cas.  91 ;  State  t.  Weiss, 
97  Minn.  126,  105  N.  W.  1127,  7  Ann.  Cas. 
932 ;  State  ▼.  Dean,  184  N.  W.  275.  But  it  Is 
urged  that  an  ordinance  requiring  motion 
picture  bouses  to  close  on  Sundays  Is  In- 
consistent witb  tbe  general  laws  of  the  state. 
Section  8753,  G.  S.  1913,  as  construed  In 
State  T.  Chamberlain,  112  Minn.  52,  127  N. 
W.  444,  30  L.  R.  A.  (N.  S.)  336,  21  Ann.  Cas. 
679,  and  followed  In  Houck  t.  Ingles,  126 
Minn.  267,  148  N.  W.  100. 

[S]  Counsel  for  respondent  say  tbat,  strip- 
ped of  all  camouflage,  tbe  ordinance  la  sim- 
ply and  solely  Sunday  legislation  In  direct 
conflict  witb  and  an  attempt  to  override  tbe 
general  statutes  and  the  well-settled  public 
policy  of  tbe  stata  We  do  not  regard  it  as 
legislation  of  tbat  character.  It  is  not  tbe 
aim  of  the  ordinance  to  compel  the  observ- 
ance of  the  Sabbath  day  by  tbe  people  of 
North  Branch.  Its  only  aim  is  to  regulate 
tbe  several  occupations  and  kinds  of  busi- 
ness to  whicb  It  refers.  It  is  no  more  Sun- 
day legislation  tban  is  section  3141,  G.  S- 
1913,  prohibiting  tbe  sale  of  Intoxicating  Uq- 
uors  on  Sundays  or  tbe  same  provision  com- 
monly found  in  city  and  village  ordinances 
regulating  tbe  liquor  traffic. 

Tbe  contention  tbat  section  9  conflicts  witb 
tbe  general  law  and  public  policy  of  tbe  state 
is  supported  by  a  skiUfal  and  plausible  argu- 
ment, in  substance  this:  Section  8753,  O.  S, 
1913,  is  a  le^slative  declaration  of  public 
policy  relative  to  Sunday  observance  which 
problblts  tbe  doing  of  certain  tbings  on  Sun- 
day, but  not  the  indoor  exhibition  in  an  or- 
derly manner  of  motion  pictures.  By  failing 
to  prohibit  such  exbibitions  tbe  Legislature 
has  impliedly  sanctioned  them,  while  section 
'9  of  tbe  ordinance  expressly  prohibits  them. 

We  have  examined  all  the  cases  dted  in 
sapport  of  this  contention  as  well  as  otbera 
dealing  witb  the  vexed  question  of  wfien  a 
local  ordinance  must  be  held  inconslBtent 
with  the  general  law.  Tbe  conclusion  we 
have  reached  is  tbat  tbe  contention  should 
nbt  be  sustained.  It  is  elementary  that  an 
ordinance  must  not  be  repugnant  to,  but  In 
htfnnoiiy  with,  the  laws  enacted  by  the  Legis- 
lature tor  tbe  govenunent  of  tbe  state.  It 
cannot  authorize  what  a  statute  forbids  or 
forbid  what  a  statute  expressly  permits  but 
It  may  supplement  a  statute  or  cover  an 
authorized  field  of  local  legislation  unoccu- 
pied by  general  legislation.  Every  business 
and  occupation  is  subject  to  the  reasonable 
.exercise  of  tbe  police  power  of  the  munici- 
pality where  it  la  carried  on  and  in  the  at- 


ercise  of  the  power  a  city  or  village  may 
regulate  tbat  which  the  state  has  failed  to 
regulate.  There  can  be  no  conflict  between  a 
statute  and  an  ordinance  where  there  is  no 
statute  covering  the  subject-matter  of  tbe  or- 
dinance. Such  is  tbe  case  here.  The  statute 
is  silent  upon  the  subject  of  the  exhibition 
of  motion  pictures  on  Sundays.  It  does  not 
prohibit  their  exhibition.  Neither  does  it  ex- 
pressly permit  It  as  it  does  tbe  playing  of  base- 
ball on  Sunday  between  certain  hours.  By 
refraining  from  legislating  on  tbe  subject  and 
by  authorizing  villages  not  only  to  regulate 
the  business,  but  to  refuse  to  grant  licenses 
and  BO  prevent  such  exhibitions,  tbe  Legisla- 
ture has  treated  the  whole  matter  as  one  prop- 
erly within  the  domain  of  the  police  power  of 
vlUages.  The  public  policy  of  tbe  state  should 
be  determined  by  the  Legislature,  and  not  by 
tbe  courts.  We  see  no  reason  why  reasonable 
local  regulations  adapted  to  local  conditions 
and  in  harmony  with  the  wlRh(>8  of  a  majori- 
ty of  the  inhabitants  of  a  village  should  not 
be  permitted  to  stand,  and  such  has  been  the 
opinion  of  tbe  Attorney  General.  Opinion  637, 
Rep.  of  Atty.  Gen.  1916.  Previous  decisions  of 
this  court,  cases  In  other  states,  and  the  text- 
writers  have  expressed  views  which  support 
the  conclusion  we  have  reached.  State  v. 
Ludwig,  supra;  Evans  v.  City  of  Redwood 
Falls,  103  Minn.  314,  115  N.  W.  200 ;  City  of 
Mankato  v.  Olger,  126  Minn.  621,  148  N.  W. 
471;  State  v.  City  of  Dulutb,  134  Minn.  355, 
159  N.  W.  792,  Ann.  Cas.  1918A.  683;  Mc- 
Pherson  v.  Village  of  Chebanse,  114  111.  46;  i 
aty  of  ainton  v.  Wilson,  257  III.  580; »  Mc- 
Qulllln,  Mun.  Corp.  {{  647.  878;  19  R.  0.  L. 
803;  25  R.  0.  L.  1419.  Whether  It  Is  wise 
or  unwise  to  prohibit  theatrical  and  other 
like  performances  on  Sundays  is  a  question 
witb  which  we  are  not  concerned.  North 
Branch  has  local  self-government.  If  its  peo- 
ple want  an  ordinance  of  this  kind,  they  may 
have  it.  If  they  no  longer  want  it,  they,  can 
have  it  repealed. 

For  tbe  reasons  stated,  we  are  constrained 
to  hold  that  the  learned  trial  judge  erred  in 
overruling  tbe  demurrer,  and  therefore  the 
order  appealed  from  must  be  and  is  reversed. 

HALLAM,  J.  (dissenting).  In  my  opin- 
ion tbe  ordinance  In  question  so  far  as  it 
relates  to  picture  shows  is  not  regulation, 
but  Sunday  legislaticm,  and  is  repugnant  to 
tbe  statutes  of  tbe  state  as  construed  In  State 
V.  Chamberlain,  112  Minn.  52,  127  N.  W.  444, 
30  L.  R.  A.  (N.  S.)  335,  21  Ann.  Cas.  679. 
and  tbat  it  is  therefore  invalid.  This  Is  in 
accordance  witb  the  New  York  decisions  on 
similar  legislation.  People  v.  Lent.  166  App. 
Div.  550,  152  N.  T.  Supp.  18 ;  People  ex  reL 
Kleley  T.  Lent,  215  N.  X.  626,  109  N.  E. 
108& 


;  N.  B.  4B4,  EE  Am.  Rep.  8GT. 


'lUN.  a.  Itt. 


Digitized  by 


Google 


970 


184  NOBTHWEStERN  REPORTEB 


(Minn. 


STATE  V.  WORMACK.    (No.  22476.) 

(Supreme  CJourt  of  Minnesota.      Not.  4,  1921.) 
(Sytldbut  hif  the  Cowrt.) 

1.  Homicide  «s>293(l),  308(4)— Evidence  held 
to  Justify  inetraotiOB  on  and  oenvlotlon  of 
first  degree  murder. 

The  evidence  jaadfied  an  instruction  sub- 
mitting murder  in  the  first  decree  to  the  Jury; 
and  the  record  warrants  a  conviction  of  mur- 
der in  that  degree. 

2.  Criminal  law  4=»70e->Actioa  of  prssecotlag 
attorney  held  not  objectionable  m  aooount  of 
race  prejudloe. 

Nothing  in  the  trial  furnishes  a  basis  for  an 
assignment  of  error  on  the  ground  of  race 
prejudice. 

Appeal  from  District  Ciourt,  Bamsey  (3oaiir 
ty;  H&scal  B.  Brill,  Jndge. 

Ethel  Wormadc  was  convicted  of  mnrder 
in  the  first  degree,  and  she  appeals.  Af- 
firmed. 

J.  Lonls  Errln,  at  St  Paul,  for  appellant 

6.  L.  Hilton,  Atty.  (3en.,  Jas.  B.  Markham, 

Asst.  Atty.  Oen.,  and  R.  D.  O'Brien,  Co.  Atty., 

and  Chris.  D.  O'Brien,  Jr.,  Asst  Ca  Atty., 

both  of  St  Paul,  for  the  Stated 

HOI/T,  J.  Defendant  was  convicted  of 
mnrder  in  the  first  degree,  and  sentenced  ac- 
cordingly.   She  appeals. 

There  was  no  motion  for  a  new  trial ;  and 
in  the  trial  no  exception  to  any  ruling  or 
instruction  of  the  court  was  taken.  Hence 
the  appeal  narrows  down  to  the  proposition 
whether  the  evidence  sustains  the  verdict  of 
first  degree  murder.  If  it  does,  the  court 
was  also  right  in  instructing  the  Jury  as  to 
the  elements  constituting  that  degree  of 
crime. 

[1]  The  circumstances  attending  the  kill- 
ing of  Edna  Kelsy,  as  shown  by  the  state's 
witnesses  were  these:  On  the  morning  of  Sep- 
tember 20,  1920,  defendant  and  her  husband 
were  In  attendance  at  the  municipal  court 
in  St  Paul.  Edna  Kelsy  and  one  Bamett 
with  whom  Edna  was  then  cohabiting,  were 
also  in  court.  Defendant  invited  Edna  and 
Mr.  Bamett  to  her  home,  situated  in  an  al- 
ley In  State  street  West  St  Paul.  The  par- 
ty arrived  there  shortly  after  11  o'clock  in 
the  forenoon  and  spent  some  time  in  playing 
cards.  At  about  1:30  Bamett  left  One  Clar- 
ence Johnson,  who  stayed  at  another  house 
in  the  alley,  Joined  the  party.  Defendant's 
husband  procured  lemon  extract  and  root  beer 
for  the  guests.  The  stuff  was  potent;  for 
both  Johnson  and  Edna  became  somewhat 
drunk.  Shortly  before  4  o'clock  EMna  and 
defendant's  husband  had  a  boisterous  quarrel 
that  attracted  the  attention  of  the  neighbors 
in  the  alley.  Edna  was  seen  and  heard  com- 
ing away  from  defendant's  home.     She  al- 


tered one  of  the  neighboring  houses  in  the  al- 
ley. But  after  a  few  minutes'  stay  she  re- 
turned towards  defendant's  house,  and  re- 
newed the  dispute  with  defendant  One  wit- 
ness says  she  dared  defendant  to  come  out 
and  fight  with  her.  According  to  the  testi- 
mony of  the  state's  witnesses  she  did  not  at- 
tempt to  enter  defendant's  home,  but  stood 
a  few  feet  outside  the  screen  door.  As  she 
so  stood,  defendant  approached  this  door 
from  the  Inside,  pushed  it  open  with  one 
hand,  and  fired  a  revolver  three  times  at 
Edna,  who  started  oft  toward  State  street 
but  fell  as  she  reached  the  street  One  bullet 
passed  through  Edna's  lower  Jaw,  lodged 
near  the  spinal  column,  and  caused  death 
within  a  few  hours.  It  also  appears  that  one 
bullet  passed  through  defendant's  hand.  Di- 
rectly after  the  shooting  defendant  stated  to 
one  of  the  winesses,  "I  shot  her,  but  I  shot 
myself  like  a  damn  fool,"  and  that  a  few 
moments  thereafter  she  walked  over  to  where 
Edna  was  lying  on  the  ground,  caught  hold 
of  and  pulled  at  her  clothes,  saying,  "Get 
up,  bully."  The  state's  case  leaves  it  dear 
that  no  assault  was  made  upon  defendant  by 
Edna.  The  nearest  to  it  was  the  invitation 
to  come  out  and  fight  She  made  no  move 
to  open  the  screen  door,  and  was  standing 
several  feet  from  It  when  defendant  began 
to  shoot  from  the  inside.  The  question  is 
whether  there  was  room  for  finding  a  pre- 
meditated design  to  effect  death.  The  Jury 
could  find  from  the  evidence  recited  an  inten- 
tional killing,  and  this  Justifies  a  verdict  of 
guilty  of  murder  in  the  first  degree.  State  v. 
Lentz,  45  Minn.  177,  47  N.  W.  720.  As  said 
in  State  v.  Brown,  41  Minn.  319,  43  N.  W. 
69,  of  first  degree  murder: 

"The  offense  may  be  found  to  be  of  tliis  grade 
from  the  mere  fact  and  drcnmstances  of  the 
klUing;  and  where  there  are  no  drcumstasces 
to  prevent  or  rebut  the  presumption,  the  law 
will  presume  that  the  unlawful  act  was  inten- 
tional and  malicious,  and  was  prompted  and  de- 
termined on  by  the  ordinary  and  natural  opera- 
tions of  the  mind.  State  ▼.  Lautenschlager, 
22  Minn.  Sli-eaa.  The  law  wffl  not  therefore, 
attempt  to  lay  down  a  more  specific  rule.  It 
cannot  define  the  length  of  time  within  which 
the  determination  to  mnrder  or  commit  the 
unlawful  act  resulting  in  death  must  be 
formed." 

The  evidence  Justified  the  rerdict  and  Judg- 
ment rendered. 

[2]  There  is  an  attempt  to  assign  error  on 
the  ground  that  the  prosecuting  attorney  rais- 
ed the  race  issue.  It  appears  that  Edna  Kel- 
sy was  a  colored  woman,  as  were  also  all 
the  persons  at  the  party  and  the  eyewitness- 
es of  what  occurred  in  connection  with  the 
shooting,  except  defendant  For  some  rea- 
son, not  apparent  to  us,  the  prosecuting  at- 
torney asked  several  witnesses  whether  de- 
fendant was  generally  considered  white  or  col- 
ored.   No  exception  was  taken  to  the  Inquiry 
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by  the  very  able  attorney  wbo  represented  de- 
fendant In  the  trial.  And  we  fall  to  eee  any 
prejudice  to  defendant,  even  if  an  exception 
bad  been  saved.  The  trial  was  undoubtedly 
bad  in  a  well-llgbted  courtroom,  where  the  ju- 
ry could  very  readily  determine  wbetber  the 
oranplexlon  of  defendant  was  such  that  she 
could  be  considered  of  the  white  race.  The 
husband  of  defendant  was  one  of  the  party; 
he  was  seen  at  the  house  a  few  minutes 
prior  to  the  shooting;  he  was  there  Immedi- 
ately after.  It  cannot  be  considered  as  prej- 
udicial that,  he  being  present'  at  the  trial, 
tbe  prosecuting  attorney  requested  blm  to 
stand  up  so  that  he  could  be  Identifled  by  a 
witness  as  one  of  the  persons  present  during 
tbe  afternoon  of  the  murder.  No  objection 
whatever  to  his  doing  so  was  made. 

Had  defendant's  account  of  the  occurrence 
been  accepted  by  the  jury,  the  verdict  should 
have  been  not  guilty,  as  tbe  learned  trial 
court  spedflcally  instructed;  but  evidently 
the  testimony  of  the  state's  witnesses,  neigh- 
bors and  acquaintances  of  defendant,  Impress- 
ed the  Jury  as  bdng  the  truthful  and  reli- 
able version  of  the  circumstances  under 
whidi  Edna  Kelsy  met  ber  death  at  the 
bands  of  defendant 

The  judgment  must  be,  and  It  Is,  affirmed. 


ages  for  personal  injuries.  Verdict  and  judg- 
ment for  plalntur,  and  defendant  appealsi 
Affirmed. 

Brlggs,  Weyl  ft  Brlggs,  of  St  Paul,  for  aiH 
peUant. 
Barton  &  Elnkead,  of  St  Paul,  for  responds 

ent 

HAIiDAM,  J.  1.  Plalntur  was  In  tbe  em- 
ploy of  defendant  as  laborer,  and  was  as- 
signed to  a  crew  doing  trade  work  along  the 
line  of  defoidant's  road.  There  were  about 
60  men  in  the  crew  tn  charge  of  a  foreman. 
The  company  assigned  to  th«n  10  bunk  cars 
in  which  they  lived  and  sl^t  and  two  cook 
cars  in  which  thdr  meals  were  prepared. 
The  custom  was  for  the  foranan  to  select 
cooks  from  among  tbe  men  and  if  none  oC 
them  were  qualified  to  coo^  he  might  hire 
"another  cook  from  the  town."  Tbe  cook  was 
paid  by  the  dettodant  tbe  same  wages  as 
tbe  other  men  and  it  was  his  duty  not  only 
to  cook  for  the  men  but  to  buy  tbe  supplies. 
The  company  did  not  furnish  either  supplies, 
dishes  or  utensils.  To  cover  the  cost  of  these 
each  maq  contributed  bis  share.  The  cus- 
tom was  to  purchase  some  supplies  in  St 
Paul  but  it  was  necessary  to  purchase  part  of 
what  was  needed  at  towns  along  the  way.  In 
January,  1920,  tbe  crew  was  located  at  Eden, 
Minn.,  a  small  town  on  defendant's  road. 
They  wanted  supplies  which  were  not  pro- 
curable there  and  the  nearest  town  at  which 
they  might  be  procured  was  Dodge  Center, 
eight  miles  away.  The  foreman  picked  out 
three  men  from  tbe  gang  and  plaintiff,  who 
was  one  of  the  cooks,  and  together  with  these 
men  started  for  Dodge  Center  <«  a  motorcar. 
This  motorcar  was  similar  to  a  hand  car, 
except  that  it  was  operated  by  power.  It 
belongeil  to  the  company  and  had  been  fur- 
nished 8<Hne  time  before  and  the  foreman 
and  mra  were  accustomed  to  use  it  for  the 
purpose  of  procuring  supplies  when  needed. 
The  car  was  operated  part  of  the  way  by 
the  foreman  and  part  of  tbe  way  by  one  of 
the  men  under  bis  authority.  During  the 
progress  of  the  trip  the  car  ran  Into  an  open 
switch  and  plaintiff  was  Injured.  There  was 
a  semopbore  which  Indicate  that  the  switch 
was  open  but  tbe  operator  of  tbe  car  paid 
no  attention  to  tbe  semaphore.  This  action 
was  brought  to  recover  damages.  Plalntlfl 
had  a  verdict  and  defendant  appeals. 

[1]  Tbe  operator  of  the  car  was  an  employ^ 
of  defendant  and  he  was  grullty  of  negligence 
in  the  operation  of  the  car.  As  to  these  viop- 
osltlons  there  is  no  room  for  doubt. 

Plaintiff  was  riding  (m  the  front  seat  of  the 

car  and  it  Is  argued  that  he  was  guilty  of 

contributory  negligence.     Bad  the  Jury  so 

found,  such  a  finding  would  have  been  sus- 

Oreat  Western  Railroad  Company,  for  dam-'  talned,  but  ws  are  of  the  opinion  that  his 

>Por  othar  ckms  h«  urn*  tople  sad  KBT-NOMBBB  Is  all  Kar-NaaibMMI  OlSMU  and  tadwM 


PARAS  V.  CHICAGO  GREAT  WESTERN  R. 
CO.     (No.  22459.) 

(Snpreme  Court  of  Minnesota.    Nov.  4,  1921.) 

fSytlatm  ly  the  Court.) 

1.  Master  and  servant  9=>278(I8),  281(2)— 
Finding  as  to  negligent  dsrallment  of  traok 
motorcar  Jastifled. 

Plaintiff  was  injured  when  a  trade  motor 
car  on  which  be  was  riding  was  derailed.  The 
evidence  sustains  a  finding  that  the  operator 
of  tbe  car  was  negligent,  and  that  plaintiff  was 
free  from  contributory  negligence. 

2.  Master  and  servant  9=3276(10)— Evltfescs 
held  to  show  Injnry  to  cook,  transported  on 
track  motorcar,  was  within  oourse  of  em- 
ploymest. 

Plaintiff  was  a  cook  hired  and  paid  by  de- 
fendant to  cook  and  obtain  supplies  for  a  crew 
of  trackmen.  The  men  paid  the  cost  of  the 
'supplies  obtained.  Held,  that  tbe  evidence 
sustains  a  finding  that  plaintiff  was  in  tbe 
course  of  his  employment  while  going  to  a 
nearby  town  for  tlie  purpose  of  procuring  nec- 
essary supplies  and  that  the  use  of  the  motorcar 
t3  transport  him  was  an  authorized  use. 

Ai^al  from  District  Court  Ramsey  Coun- 
ty;  Chas.  C.  Haupt  Judge. 

Action  by  Frank  Paras  against  the  Chicago 
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oontrlbntory  negUgmoe  was  not  establlahed 
as  a  matter  of  law. 

[2]  2.  The  iHrindpal  qnestion  In  the  case  Is 
whether  defendant  Is  answerable  for  the  neg- 
llS^ice  of  the  ap^T&txyr  of  the  car. 

Defendant  contends  that  these  men  were 
not  in  the  conrse  of  their  employment  but 
were  on  an  erraqd  personal  to  tiiemselres 
and  that  therefore  defendant  is  not  answer- 
able. The  Jury  fonnd  against  defendant  on 
this  proposition  and  In  our  opinion  their  find- 
ing is  sustained  by  the  evidence.  PlaintUT 
was  within  the  course  of  his  employment. 
He  was  procuring  supplies,  a  duty  which  was 
Imposed  upon  him  by  the  defendant  and  for 
whldi  he  was  paid  by  the  defendant  The 
fact  that  the  men  contributed  to  the  cost  of 
the  supplies  is  not  inconsistent  with  the  fact 
that  the  relation  of  employer  and  ranployS 
subsisted  between  plaintiff  and  defendant 
Phlladelpbia,  B.  ft  W.  R.  B.  Co.  v.  Smltb, 
132  Md.  340,  103  Atl.  945,  10  A.  U  R.  117S; 
Philadelphia,  B.  ft  W.  R.  R.  Co.  r.  Smith,  260 
U.   S.  101,  89  Sup.  Ct  396,  63  U  Bd.  869. 

Detaidant  farther  contends  that  the  use 
of  the  motorcar  for  the  purpose  of  procuring 
supplies  was  unauthorised.  It  appears  that 
the  motorcar  was  placed  In  the  hands  of  the 
for«nan  without  particular  directions  as  to 
the  purpose  for  which  it  should  be  used.  He 
was  never  told  not  to  use  it  for  that  purpose. 
He  had  habitually  used  it  for  that  purpose 
and  while  the  knowledge  of  this  fact  by  his 
superior  oflBoers  was  not  affirmatlTely  Shown, 
we  think  It  may  be  Implied  from  tlie  extoid- 
ed  use. 

Judgment  affirmed. 


HE8NARD  v.  LARIVE  et  aL 


(N4.  4739.) 
Not.  4, 


(Snpreme  Oonrt  of  South  Dakota. 
1921.) 

t.  Paynieat  <t— '15'  Payee  held  boond  to  apply 
payments  oa  notes  In  order  of  maturity. 
Where  it  was  the  intention  of  all  parties 
that  an  indebtedness  shoald  be  paid  in  the  or- 
der evidenced  by  the  dates  of  maturity  of  the 
notes  given  therefor,  the  payee  bad  no  right, 
under  Rev.  Code  1919,  f  757,  relating  to  appli- 
cation of  payments,  to  apply  payments  made  to 
notes  not  due,  instead  of  to  notes  due,  on  the 
theory  that  the  maker  had  manifested  no  desire 
as  to  the  application. 

2.  Chattel   mortgages  «3>253--Right  to  fore- 
eloee  for  faiiare  to  maintain  insuraaoe  held 
waived. 
Where  mortgagee  daimed  a  right  of   re- 
imbursement for  insurance  premiums  paid  on 
the  mortgaged  property,  and  sought  to  fore- 
close on  that  ground,  and  it  appeared  that  he 
never  made  claim  for  such  reimbursement  un- 
til several  months  after  he  had  received  from 
tile  mortgagor  a  payment  out  of  which  he  might 


have  relmbnrsed  himself,  Init  wMdi  ke  appHed 
te  notes  not  due  instead,  the  right  to  foredoee 
on  such  ground  was  thereby  waived. 

3.  Insoranoe  «=>580(2)  —  Mortgaoee  held  t* 
have  equitable  lien  on  Insuranee  pollfly,  al- 
though mertgage  elaase  not  attached. 

Where  a  mortgage  provided  that  mortgagor 
should  keep  the  property  insured  for  the  mort- 
gagee's ben^t,  but  no  mortgage  clanae  was 
attached  to  the  policy,  the  mortgagee  would 
still,  because  of  the  provisions  in  the  mortgage, 
have  an  equitable  lien  on  the  policy  and  its  pro- 
ceeds. 

4.  Chattri  mortgagee  «=>253  —  Right  te  for»< 
dose  for  failure  te  pay  taxee  held  waived. 

Where  mortgagee  claimed  a  right  to  fore- 
dose  because  mortgagor  had  failed  to  pay  cer- 
tain taxes  on  real  estate  mortgaged  to  secure 
the  same  debt,  and  it  appeared  that  mort- 
gagee made  no  claim  in  that  respect  nntil  sev- 
eral months  after  mortgagor  made  a  payment 
out  of  which  the  mortgagee  might  have  reim- 
bursed himself,  but  which  he  applied  on  notes 
not  due  instead,  the  right  to  foredose  was 
waived. 

Anteal  fMin  Circuit  Court,  Fall  River 
County;  Levi  McOee,  Judges. 

Replevin  by  Frank  P.  Hesnard  against 
George  E.  Larive  and  another.  FVom  a  judg- 
ment for  defendants  and  a  denial  of  a  new 
trial,  plaintiff  appeals.    Affirmed. 

Martin  ft  Hastm,  of  Deadwood,  tar  appel- 
lant. 

Robert  O.  Hayes  and  John  T.  Htf  rm,  both 
of  Deadwood,  for  respondents. 

WHITING,  J.  Plaintiff,  as  the  mortgagee 
under  a  chattel  mortgage,  brought  this  action 
seeking  to  replevin  the  personal  property  de- 
scribed in  said  mortgage,  whldi  property  was 
in  possession  of  the  defendants,  the  mortga- 
gors. Plaintiff  based  bis  dalm  of  right  to 
possession  upon  an  allegation  that  defeidants 
had  defaulted  in  certain  coivenants  contained 
in  the  mortgage,  and  upon  an  allegation  that 
he  deems  himself  "Insecure" — tha«  being 
a  provision  in  said  mortgage  giving  a  tigtat 
of  foreclosure  if  the  mortgagee  "aball  at  any 
time  deem  himself  lnsecur&"  Defoidants, 
answering,  denied  all  the  grounds  upon  which 
lAaintiff's  claim  of  posseasirai  rests.  Trial 
was  had  before  the  court  wltliout  a  Jury. 
Findings  and  oondnslons  were  entered  in 
favor  of  d^oidanta.  Vtom  a  Judgment  there- 
on and  from  an  order  denying  a  new  trial, 
this  appeal  was  taken. 

The  sole  question  for  our  determination  is 
whether  the  evidence  sustained  sufficient  of 
the  findings  of  the  trial  court  so  that  its  con- 
clusions and  Judgment  should  stand ;  this  re- 
solves itself  to  the  one  question.  Was  plain- 
tiff, under  the  evidence,  entitled  to  f<»eclose 
his  mortgage? 

It  appears  that  i^aintUt  aoU  detendauta  a 
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large  amount  of  Ure  stodc  and  farm  machin- 
ery, certain  real  estate  and  personal  property 
nsed  in  an  Ice  business  at  Hot  Springs,  S.  D., 
and  numerous  tracts  of  real  property  situated 
In  Fall  River  comity,  and  took  from  defend- 
ants, in  payment  therefor,  9  notes  for  $2,000 
each  and  1  note,  for  $16,250.  The  $2,000  notes 
were  due  one  on  or  before  the  1st  day  of  Jan- 
uary of  each  year  commencing  with  the  year 
1918  and  ending  with  the  year  1926,  and  the 
$16,250  note  was  due  on  or  before  January  1, 
1927.  To  secure  these  notes,  a  chattel  mort- 
gage was  given  covering  the  personal  proper- 
ty purchased,  and  a  real  estate  mortgage  cov- 
ering the  land  purchased,  as  well  as  a  farm 
then  owned  by  defendants.  The  chattel  mort- 
gage had  a  dause  therein  authorizing  the  de- 
fendants to  sell  any  of  the  Uve  stock  therein 
described,  :  "providing  the  moneys  received 
from  such  sales  are  turned  over  to  the  mort- 
gagee to  be  applied  on  the  principal  of  the 
Indebtedness."  Appellant  claims  default  by 
respondents  in  three  respects:  In  failure  to 
pay  the  first  $2,000  note  In  full  when  It  be- 
came due;  In  failure  to  keep  the  buildings 
upon  the  mortgaged  real  estate  Insured  for 
the  benefit  of  the  mortgagee  as  agreed  in  the 
real  estate  mortgage;  and  In  failure  to  pay 
certain  at  the  taxes  as  they  became  doe  on 
tlie  real  estate,  fnie  chattel  mortgage  con- 
tained no  provision  whereby  default  in  the 
payment  of  taxes  or  in  keeping  the  buildings 
Insured  for  benefit  of  mortgagee  should  give 
the  mortgagee  a  right  to  foreclose  the  chattel 
mortgage;  but  the  real  estate  mortgage  pro- 
vided that,  in  case  of  such  failure  to  pay  tax- 
es or  to  keep  property  insured,  the  mortgagee 
might  declare  the  whole  Indebtedness  due. 
It  is  because  of  such  provision  that  appellant 
contends  that  he  had  the  right,  at  the  time 
this  action  was  brought,  to  foreclose  the 
mortgage,  and  therefore  the  right  to  the  pos- 
session of  this  property  for  the  purpose  of 
such  foreclosure. 

These  facts  are  undisputed.  This  action 
was  brought  in  August,  1918.  All  interest 
due  on  the  mortgage  Indebtedness  had  been 
paid  up  to  and  including  that  due  July  1, 
1918.  The  mortgagors  had  sold  some  of  the 
mortgaged  stock  at  dIfFerent  times  during 
1917,  and  had  applied  the  money  received  for 
same  to  this  mortgage  indebtedness.  Four 
portions  of  this  money,  aggregating  $1,075, 
bad  been  applied  upon  the  principal  of  the 
note  to  bec<Hne  due  oa  January  1,  1918.  In 
September  and  November,  1917,  other  stock 
was  sold,  and  the  proceeds  thereof,  $676  and 
$942.09,  were  turned  over  to  the  mortgagee, 
who,  without  the  knowledge  or  consent  of  the 
'  mortgagors,  applied  same  to  the  prinicpal  of 
the  $16,260  note,  which  would  not  become  due 
until  more  than  eight  years  from  the  time  of 
such  payments.  In  June,  1918,  the  mortga- 
gors made  a  payment  of  $325,  which  the 
mortRagee,  without  the  consent  of  the  mort- 
gagors, applied  upon  the  principal  of  the  first 
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note.  No  oth'er  payments  having  been  applied 
on  the  first  note,  due  January  1,  1918,  thero 
was  apparently  a  default  In  the  payment  of 
such  note  when  this  action  was  brought.  Ap- 
pellant contends  that,  in  the  absence  of  any 
directions  by  the  mortgagors,  he  bad  a  right 
to  apply  the  two  payments  on  the  large  note. 
The  law  as  to  application  of  payments  is 
prescribed  by  section  757,  B.  O.  1919.  Appel- 
lant contends  that  the  respondents  manifest- 
ed no  Intent  or  desire  as  to  the  application  of 
the  payments  which  appdlant  applied  to  the 
large  note,  and  that,  under  subdivision  2  of 
such  section,  he  had  the  right  to  apply  such 
payments  to  sudi  note  as  he  chose.  It  Is  at 
least  doubtful  whether  this  subdivision  of 
sudi  section  has  any  application  to  payments 
made  where  debts  are  not  due;  and  certainly 
it  has  no  aiipllcatlon  where  the  debtor  has 
manifested  his  intent  or  desire  as  to  applica- 
tion of  payments.  Such  manifestation  of  in- 
tent or  desire  may  be  made  at  any  time  prior 
to  payment,  and  may  be  evidenced  by  any 
fact  or  facts  showing  same.  2  Parsons  on 
Contracts  (5fh  Ed.)  630.  That  it  was  the  in 
tent  of  all  parties  to  this  transaction  that  this 
Indebtedness  should  be  paid  m  the  order  evi- 
denced by  dates  of  maturity  of  notes  is  clear 
These  notes  evidenced  but  one  debt,  which  thi« 
parties  contracted  that  the  mortgagors  should 
be  obligated  to  pay  in  installments,  and  these 
installments  in  a  certain  order  as  evidenced 
by  the  due  dates  of  the  several  notes.  They 
contracted  that  the  mortgagors  might  sell  off 
the  live  stock  and  apply  the  proceeds  to  the 
principal  of  the  indebtedness.  It  is  unrea- 
sonable to  suppose  that  they  Intended  appli- 
cation of  the  proceeds  of  this  property  in  any 
other  order  than  as  evidenced  by  the  notes. 
The  clear  Intoit,  as  evidenced  by  the  notes 
and  mortgage,  was  carried  out  In  the  ai^tli- 
cation  of  the  first  four  payments  made.  As 
said  In  Dorrls  v.  Cummins,  157  IlL  An>.  10: 

"There  is  •  •  •  no  •  •  •  rule  of  law 
requiring  the  court  to  disregard  the  (evident 
nnderatanding  of  all  the  parties  concerned  in 
the  transaction,"  and  "if  there  are  circumstanc- 
es  which  would  render  it  unreasonable  or  un- 
just to  the  debtor  to  permit  the  creditor  to  ap- 
ply the  payment  to  whatever  debt  he  pleases, 
the  court  will  not  permit  it  to  be  done." 

[1]  If  appellant  was  right,  and  respond- 
oits  had  sold  off  all  the  personal  proi>erty 
and  turned  it  over  to  appellant  in  one  lump 
sum  without  spedflc  directions  as  to  Its  ap- 
plication, appellant  could  have  applied  the 
whole  thereof  to  the  note  that  would  not  be 
due  for  over  eight  years,  and  then,  tf  there 
was  any  money  remaining,  applied  it  to  the 
$2,000  notes  In  the  reverse  order  of  their  ma- 
turity, and  still  have  been  in  a  position  to 
have  claimed  a  default  on  the  first  note  un- 
less the  whole  debt  was  paid.  A  contention 
that  might,  under  the  facts  of  this  case,  lead 
to  such  results,  is  monstrooa    The  mortga- 
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gors  were  neve^  In  default  In  tlie  payment  of 
the  debt  evidenced  by  the  notes. 

[2,  3]  There  was  evidence  that  warranted 
the  trial  court  la  finding  that,  at  the  time  ap- 
I>elUint  sold  the  property  to  defendants,  the 
real  property  sold  was  Insured  in  the  sum  of 
^,000,  the  amount  of  insurance  which  re- 
spondents. In  the  real  estate  mortgage,  agreed 
to  keep  upon  the  property  for  the  benefit  of 
appellant;  that  appellant  agreed  to  leave  that 
insurance  running;  that  the  insurance  com- 
pany, through  its  agent,  insisted  that  a  new 
policy  be  taken  out  because  of  the  change  In 
ownership;  that  appellant  took  out  a  new 
policy,  surrendering  the  old  policy  and  pay- 
ing upon  the  substitution  of  the  new  policy  a 
balance  of  80  cents,  the  amount  of  the  earn- 
ed premium  on  the  old  policy;  that,  when 
this  Insurance  ran  out,  the  mortgagors  renew- 
ed the  same;  that,  afterwtftds,  they  canceled 
this  Insurance,  taking  out  Insurance  in  a 
larger  amount  upon  this  property,  but  neg- 
lecting to  have  attached  to  the  policy  the  or- 
dinary clause  providing  that  loss,  if  any, 
should  be  paid  to  the  mortgagee.  Appellant 
c<Mitends  that  he  has  a  right  to  foreclose  be- 
cause respondents  have  not  repaid  him  the 
amount  of  the  first  policy  that  he  took  out 
after  the  property  was  transferred  to  defend- 
ants; and  because  the  last  policy  did  not  pro- 
vide for  payment  to  him  as  his  mortgage  in- 
terest might  appear.  As  above  noted,  there 
was  evidence  warranting  the  coart  to  find  that 
It  was  agreed  that  the  policy  on  the  property 
at  the  time  of  the  sale  should  remain  In  exist- 
ence. Therefore  appellant  coold  only  claim 
to  be  entitled  to  be  reimbursed  the  80  cents; 
and  It  appears  that  he  never  made  any  claim 
for  such  80  cents,  or  notified  the  defendants 
in  relation  thereto,  imtll  the  bringing  of  this 
action.  There  is  no  merit  in  appellant's  con- 
tention based  on  the  fact  that  the  last  policy 
did  not  have  the  usual  mortgage  clause  at- 
tached. Without  such  mortgage  clause,  the 
mortgagee  would  stlU,  because  of  the  provi- 
sions In  the  mortgage,  have  an  equitable  lien 
on  the  policy  and  its  proceeds.    27  Gyc.  1263. 

[4]  It  appears  that,  when  the  time  arrived 
for  payment  of  taxes,  respondents  went  to 
the  treasurer's  office  and  sought  to  pay  all 
the  taxes  due  upon  the  property  that  was  cov- 
ered by  appellant's  real  estate  mortgages; 
that  the  treasurer,  knowing  that  the  property 
for  which  respondents  desired  to  pay  the 
taxes  was  the  property  formerly  belonging 
to  appellant,  made  out  what  he  supposed  was 
a  complete  list  of  such  property,  and  respond- 
ents paid  the  taxes  thereon  as  well  as  on  the 
real  property  not  purchased  of  appellant; 
that  the  treasurer  overlooked  certain  of  the 
property  that  had  been  sold  to  the  respond- 
ents; that,  as  a  result,  respondents,  though 
they  were  seeking  In  good  faith  to  pay  all  of 
these  taxes,  did  In  fact  omit  to  pay  the  taxes 
on  some  two  of  three  tracts  of  land;  that  ajh 


ipellant,  noticing  that  such  tracts  were  adver- 
tized for  sale,  did  himself  go  to  the  treasur- 
er's c^ce  and  pay  the  same,  paying  thereon. 
In  all,  $28.62;  that  appellant  never  called 
respondents'  attention  to  the  fact  that  they 
bad  failed  to  pay  some  of  the  taxes;  that  re- 
spondents remained  in  absolute  ignorance 
that  they  had  failed  to  pay  all  of  the  taxes, 
until  this  action  was  Instituted;  that  the  real 
estate  mortgages  provided  that,  if  taxes  were 
not  paid,  appellant  might  pay  the  same,  and 
the  amount  paid  would  be  added  to  the  mort- 
gage Indebtedness;  that  after  appellant  i>aid 
out  this  $26.62  he  received  from  respondents 
a  payment  of  $325,  from  which  he  might 
have  reimbursed  himself  for  this  $26.62  aa 
weU  as  the  80  cents  Insurance  money,  as  there 
was  then  no  principal  due  on  any  of  the 
notes. 

Did  appellant  have  any  reason  whatsoever 
tO'deem  himself  Insecure?  It  appears,  by  ap- 
pellant's complaint,  that  the  value  of  the 
property  he  sought  to  replevin  was,  at  the 
time  this  suit  was  brought.  In  excess  of  the 
selling  price  for  which  be  sold,  not  only  the 
property  described  in  the  chatty  mortgage, 
but  in  excess  of  the  selling  price  of  all  Vae 
property,  real  and  personal,  which  he  sold  to 
respondents.  The  evidence  supported  a  find- 
ing made  by  the  trial  court  to  the  efCect  that, 
at  the  time  of  this  action,  at  which  time  all 
Interest  due  had  been  paid  and  some  $3,000 
had  been  paid  upon  the  principal  indebted- 
ness, the  mortgage  security,  had  increased  in 
value  very  materially  over  the  value  thereof 
at  the  time  the  mortgages  weile  given.  Ap- 
pellant showed  nothing  to  support  Ills  dalm 
that  he  deemed  himself  insecure. 

In  view  of  the  above  facts,  we  agree  with 
respondents'  attorneys  that,  "The  mortgagee 
has  shown  no  decent  reason,  either  In  law 
or  morals,  for  this  action."  Certainly  no 
grounds  existed  under  which  he  would  have 
a  right  to  foreclose  this  mortgage,  thus  caus- 
ing, as  it  undoubtedly  would,  great  loss  to 
respondents.  To  smnmarlze:  Respondents 
had,  so  far  as  tbey  were  aware,  lived  up  ful- 
ly to  the  provisions  of  the  notes  and  mort- 
gages. The  only  grounds  upon  which  appel- 
lant could  possibly  claim  a  right  to  exercise 
his  option  to  declare  the  Indebtedness  due 
vras  because  of  failures  to  pay  80  cents  insur- 
ance premium  and  $26.62  taxes.  These  fail- 
ures occurred  several  months  prior  to  the 
bringing  of  this  action.  Respondents  had 
never  been  advised,  prior  to  the  bringing  of 
this  action,  of  such  alleged  defaults.  Appel- 
lant never  expressed  any  election  to  exercise 
his  claimed  option  to  declare  the  whole  debt 
due  until  seveml  months  after  be  had  received 
from  respondents  money  which  he  might  have 
applied  to  the  payment  of  such  $27.42.  By  fail- 
ure to  exercise  his  <^tion  until  several 
months  after  be  had  received  such  money,  he 
waived  any  right  to  dedare  the  whole  debt 
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dne  and  to  foreclose  Us  mortgage  because  of 
sndi  fklinres  on  the  pert  of  respondents. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

McCX>T,  J^  not  slttbi» 


FULLBRTON  LUMBER  CO.  v.  H08P0RD. 

(No.  4904.) 

(Supreme  Court  of  South  Dakota.     Not.  4, 
1»21.) 

Trtal  «=>90— Motion  to  ttrlke  neceeaary  to  ax- 
eln4s  mrldBaoa  not  properiy  oennaoted  up. 
In  action  for  price  of  coal,  the  admiBsion  in 
evidence  of  weight  slips  purporting  to  show 
that  sersral  loads  of  coal  hauled  by  a  third 
party  were  sold  to  the  defendant  htM  not  er- 
ror, since,  if  not  properly  connected  up  with 
defendant  by  eyidence  showing  that  coal  was 
received  by  the  defendant,  defendant  should 
hsTe  moved  to  have  the  weight  slips  striclcen 
from  the  record. 

Appeal  from  Circuit  Court,  Cbarlea  Mix 
Coim^;  B.  B.  Tripp,  Judga 

Suit  by  the  Follerton  Lumber  Company 
against  P.  A.  Hoeford.  From  Judgment  for 
plaintiff  and  from  order  denying  a  new  trial, 
defendant  appeals.  Judgment  and  order  af- 
firmed. 

O.  M.  (Taster,  of  Lake  Andes,  for  appellant 
Boy  B.  Willy,  of  Platte,  for  respondent 

WHITINO,  J.  Suit  to  recover  the  selUng 
price  of  several  loads  of  coal.  Judgment  for 
plaintiff.  Appeal  from  the  Judgment  and 
from  an  order  denying  a  new  trial. 

Appellant  assigns  as  error  the  admission  of 
certain  exhibits,  the  weight  slips  for  the  sev- 
eral loads  of  coaL  These  weight  slips  pur- 
port to  show  oo  their  face,  that  the  coal 
therein  referred  to  was  sold  to  the  defendant 
and  hauled  by  a  third  party.  The  weight 
slips  were  admissible  in  evidence.  If  other 
evidence  was  not  introduced  showing  that 
this  coal  was  received  by  appellant  he 
should  have  moved  to  have  such  exhibits 
stricken  from  the  record  and  their  consldera- 
ti<m  taken  from  the  Jury. 

Appellant  assigns  as  error  the  giving  of 
certain  instructions  and  the  refusal  to  give 
an  instruction  sought  by  him.  With  the  ex- 
hibits in  evidence,  the  instructions  given  were 
proper,  and  the  one  refused  would  have  been 
erroneous,  unless  there  was  no  evidence  from 
which  the  Jury  could  properly  find  that  this 
coal  was  received  by  defendant  It  clearly 
appears  that  the  attention  of  the  trial  court 
was  not  called  to  the  fact  if  In  truth  It  was 
a  fact^  that  these  exhibits  had  not  been  prop- 
erly connected  up  with  the  defendant 


There  was  evidence  to  tbe  effect  that  ap- 
pellant, after  the  d^very  of  this  ooal,  which 
concededly  went  to  appellant's  fatm,  bat 
which  appellant  claims  was  f  umisbed  to^  sad 
should  have  been  paid  for  by,  parties  doing 
breaking  for  him,  reodved  from  respmdait 
an  itemized  statement  of  respondent's  a» 
count  and  promised  to  pay  for  same.  No 
suggestion  is  made  that  tbe  evidence  failed 
to  show  the  amount  of  sucb  statement  and 
that  sudi  amount  agreed  with  the  amount 
sued  for,  or  that  such  statement  failed  to 
agree  with  the  weight  slips,  thus  connecting 
appellant  wltli  such  slips. 

The  Judgment  and  order  appealed  from  are 
afiBrmed. 

McGOT,  J.,  not  slttins. 


In   ra   WHITMAN'S   ESTATE. 

WHITMAN  V.  WHITMAN. 

(No.  4620.) 

(Supreme  Coart   of  South  Dakota.     Nov.  4, 
192L) 

1.  Wills  «s>55(IO).  166(5)— Walgbt  of  nnnat- 
oral  disposition  of  property  In  showing  nn- 
due  inflaenoa  and  teatameatary  laoapaoity  de- 
pends on  nttlveo  eontralling  testator. 

On  the  questions  of  testamentary  capacity 
and  undue  influence  in  determining  the  weight 
to  be  given  the  fact  that  there  was  what  might 
be  deemed  an  unnatural  disposition  of  property, 
the  controlling  motives  influencing  the  actions 
of  the  decedent  prior  to  and  np  to  the  time  of 
making  the  will  should  be  considered. 

2.  Wills  «=>55(l),  166(1)— Evidence  held  snf< 
flclent  to  show  testamentary  oapaolty  and 
that  testator  was  not  unduly  Influanoed. 

In  suit  to  contest  will,  evidence  Asid  suffi- 
cient to  show  testamentary  capacity,  and  ab- 
sence of  undue  influence. 

Polley,  P.  J.,  and  Hughes,  Circuit  Judge,  dis- 
senting. 

Appeal  from  Circuit  Court,  Minnehaha 
County:   L.  L.  Fleeger,  Judge. 

In  the  matter  of  the  estate  of  Jos^di  H. 
Whitman,  deceased.  Suit  by  Charles  J. 
Whitman  against  Alice  M.  Whitman.  On 
Judgment  of  tbe  county  court  for  plaintiff, 
appeal  was  taken  to  the  circuit  court,  which 
sustained  a  will.  From  this  Judgment  and 
an  order  denying  a  new  trial,  plaintiff  ap- 
peals.   Affirmed. 

6.  J.  Danfortb,  of  Slouz  Falls,  and  C  E. 
Wacner,  of  Sioux  City,  Iowa,  for  appellant 

Charles  P.  Bates,  and  Davis,  Lyon  &  Brad- 
ford, all  of  Sioux  Falls,  for  respondent. 

WHITING,  3.  One  Joseph  H.  Whitman 
died   testate.     By  his   will   there   was  be- 
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qneathed  to  bis  only  son,  Oharles  Joseph 
Whitman,  the  sum  of  $100,  the  remainder  of 
his  estate,  which  was  of  considerable  size, 
being  devised  and  bequeathed  to  his  sister, 
Alice  Whitman.  The  testator  stated  in  said 
will,  in  apparent  explanation  of  such  disposi- 
tion, "reposing  full  confidence  In  her  that  she 
will  see  that  my  said  son  is  properly  educate 
ed  and  provided  for,  and  that  she  will  make 
such  provision  for  him  In  her  last  will  as  she 
may  deem  advisable."  This  will  was  admit- 
ted to  probate  in  the  county  court  of  Min- 
nehaha county.  Thereafter  a  contest  was 
filed  by  testator's  son,  and,  upon  trial  in  the 
county  court,  contestant  was  successful. 
Upon  appeal  to  the  drcnlt  court,  the  will 
was  sustained.  It  Is  from  the  judgment  of 
the  circuit  court  sustaining  siich  will  and 
from  an  order  denying  a  new  trial  that  this 
appeal  was  taken. 

Contestant  alleged  lack  of  testamentary 
capacity  and  undue  influence;  such  undue 
influence  being  charged  against  the  said  Alice 
Whitman.  In  support  of  contestant's  alle- 
gations he  relies  largely  upon  what  be  con- 
tends are  unnatural  provisions  In  said  will, 
being  the  provisions  above  referred  to. 

[1,2]  We  find  no  evidence  which  would 
have  warranted  the  trial  court  in  finding  de- 
ceased to  have  been  either  mentally  Incom- 
petent to  make  the  wUI  or  to  have  been  im- 
duly  Influenced  Id  its  making.  In  determin- 
ing the  weight  that  should  be  given  to  the 
fact  that,  by  the  terms  of  the  will,  there  was 
what  might  be  deemed  an  unnatural  disposi- 
tion of  decedent's  property,  we  should  and 
do  take  into  consideration  what  appeared  to 
have  been  the  controlling  motives  Influencing 
the  actions  of  decedent  prior  to  and  up  to  the 
time  of  the  making  of  said  wUL  The  mar- 
ried life  of  decedent  was  exceedingly  un- 
happy. We  need  not  determine  the  cause 
of  bis  domestic  trouble,  as  that  is  immaterial. 
It  is  absoiutely  undisputed  that  most  seri- 
ous family  discord  did  exist,  and  that  dece- 
dent laid  the  blame  therefor,  in  part  at  least, 
upon  his  wife's  family.  Decedent  was  a 
very  keen  and  shrewd  business  man,  and  he 
accumulated  a  large  amount  of  property, 
largely  real  estate.  During  his  married  life 
he  placed  the  title  to  his  real  estate  and  al- 
so to  his  moneys  in  the  names  of  third  par^ 
ties — the  greater  part  thereof  in  the  name  of 
his  sister,  Alice  Whitman.  It  appears  that 
the  purpose  in  the  mind  of  decedent  was  to 
keep  his  property  in  the  names  of  other  per- 
sons so  that  his  wife  would  be  unable  to 
reach  such  property  in  case  she  should  seek 
to  do  so  in  divorce  or  other  proceedings.  Di- 
vorce proceedings  were  eventually  Instituted 
by  decedent's  wife.  She  was  granted  a  di- 
vorce and  allowed  certain  alimony  that  had 
betAt  agreed  upon.  It  was  immediately  aft- 
er the  decree  In  the  divorce  proceedings,  and 
at  a  time  when  his  sister  was  visiting  de- 
cedent, that  decedent  executed  the  will  now 
In  question. 


The  only  bases  whatsoever  for  tba  dalm 
of  undue  influence  are  the  fact  that  the  sis- 
ter was  visiting  decedent  during  the  pwlod 
of  the  divorce  trial  and  down  to  the  execo- 
tion  of  said  will,  and  the  further  fact  that 
practically  all  the  ^opettj  was  willed  to 
her.  There  is  absolutely  no  evidence  of 
mental  incapacity  on  the  part  of  decedoit; 
but  it  is  dear  that  decedoit's  mind  was  ob- 
sessed with  the  purpose  to  see  to  it  that  hia 
former  wife  and  her  people  acquired  no  bene- 
fits from  his  estate ;  and  It  is  also  clear  that 
it  was  to  carry  out  such  purpose  that  tbr 
above-mentioned  provisions  of  this  will  were 
placed  therein.  The  son  remained  with  tes- 
tator after  the  decree  of  divorce,  and  testa- 
tor was  very  devoted  to  him.  But,  when  we 
consider  that  decedent  had  shown  abscdute 
confidence  In  bis  sister  by  idadng  tt  within 
her  power  to  have  deprived  him  of  the  larg- 
er part  of  his  property  while  he  was  living, 
we  find  nothing  strange  or  evea  unnatural 
in  the  fact  that  he  continued  to  repose  such 
confidence  In  her,  or  that,  in  order  that  he 
might  be  assured  that  his  wife  and  her  peo- 
ple should  receive  no  part  of  his  estate,  he 
placed  the  title  to  all  of  bis  property  in  bis 
sister,  leaving  It  to  her  honor  to  make  prop- 
er provision  for  the  education  and  care  of 
such  son  during  her  lifetime,  and  also  Just 
provision  for  him  in  her  wilL  It  has  been 
suggested  by  one  of  our  Colleagues  that,  if 
the  sister  were  honest,  she.  Instead  of  resist- 
ing this  contest,  would  voluntarily  release 
or  convey  to  the  son  the  property  covered  by 
the  wlU.  It  would  seem,  however,  that  a 
moment's  consideration  would  demonstrate 
the  unsoundness  of  this  suggestion.  We  must 
assume,  in  the  absence  of  any  evld^ice  to  the 
contrary,  that  Alice  Whitman  intends,  hon- 
estly and  conscientiously,  to  carry  out,  the 
expressed  desires ,  of  her  brother.  If  she 
should  now  place  the  title  to  bis  estate  in 
the  name  of  his  son  so  that  it  was  within 
the  son's  power,  either  during  his  lifetime  or 
upon  his  death,  to  confer  such  estate  or  any 
part  thereof  upon  his  mother  or  her  people, 
such  act  on  her  part  would  be  an  unjustifi- 
able breach  of  the  confidence  reposed  in  her 
by  decedent  It  is  her  duty  to  decedent  to 
uphold  the  will,  so  that  she  will  be  able  to 
carry  out  his  wishes.  Of  course,  it  may  be 
that  decedent  placed  too  great  confidence  In 
his  sister;  but  no  one  can  urge  that  it  would 
be  the  province  of  a  court  to  set  aside  the 
will  of  a  decedent  simply  because  the  court 
was  of  the  opinion  that  the  redpients  under 
the  will  were  unworthy. 

No  question  is  raised  but  that  decedent 
knew  the  contents  of  ^he  Instrument  which 
he  executed.  If  decedent  supposed  such  in- 
strument created  a  trust  enforceable  at  law,  - 
and  it  did  not  create  such  a  trust — a  matter 
we  do  not  dedde — it  is  not  within  the  prov- 
ince of  courts  to  make  a  new  will  to  cany 
out  bis  intent, 


Digitized  by 


Google 


B.D.) 


STBUCEMAK  ▼.  BROWN 

(184  N.W.) 


977 


Contestant  aedte  a  new  trial  upon  the 
grotind  of  newly  discovered  evidence;  but  we 
find  nothing  in  tbe  newly  discovered  evi- 
dence wbicb  to  our  minds  might  properly 
change  the  result  reached  upon  the  trial  in 
the  circuit  court.  There  would  still  be  left 
the  controlling  facts  that  there  is  no  evi- 
dence showing  testamentary  Incapacity,  and 
that,  wh«>  we  consider  that  what  decedent 
did  through  his  will  was  in  exact  harmony 
with  the  course  that  he  had  pursued  for 
years,  there  is  nothing,  even  if  the  newly  dis- 
covered evidence  had  been  before  the  trial 
court,  that  would  have  Justified  such  court 
in  concluding  tiiat  Alice  Whitman  exercised 
any  undue  Influaice  over  the  mind  of  her 
brother. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

HUOHBS,  Olrcait  Judge,  sittlag  la  place 
of  Justice  OATES,  disaenta 

POLLBT,  P.  J.  (dissenting).  I  am  unable 
to  concur  in  the  majority  opinion.  There  is 
no  question  that  the  testator  desired  that  his 
son  should  have  his  property,  and  that  when 
about  to  make  his  wUl  he  directed  his  attor- 
ney to  so  frame  the  will  that  bis  son  wonld 
get  all  his  property ;  but  he  was  laboring  un- 
der such  a  state  of  mental  perturbation,  and 
was  so  obsessed  with  the  one  idea  of  placing 
his  property  beyond  the  reach  of  the  Bur- 
roughs family,  that  he  failed  to  appreciate 
the  fact  that  the  will  was  so  framed  as  to 
place  the  property  not  only  beyond  the  reach 
of  tile  Burroughs  family,  but  beyond  the 
reach  of  bis  son  as  well.  A  careful  reading 
of  the  testimony  touching  the  conduct  of  the 
proponent  Just  before  and  at  the  time  of  the 
execution  of  the  will  can  leave  no  doubt  that 
she  either  dictated  the  will  or  that  she  in- 
fluenced the  testator  in  the  framing  of  the 
will,  and  that  he  executed  it  under  the  be- 
lief that  he  was  leaving  his  property  to  the 
proponent  in  trust  for  his  son. 

The  Judgment  ought  to  be  reversed,  and 
the  will  canceled. 


•       STRUCKMAN  v.  BROWN.     (No.  4988.) 

(Supreme   Court   of  South  Dakota.     Nov.   4, 
1921.) 

I.  Trial  «=9333— Verdict  held  Insuffloient  for 
failure  to  find  the  ameunt  of  reoovary. 
In  action  for  money  paid  out  for  defend- 
ant's benefit,  verdict  that  jury  "iiud  for  the 
plaintiff  on  all  the  issues  and  asaesg  bis  dam- 
ages at"  specified  sam  held  insufficient,  under 
Rev.  Code  1919,  |  2621,  providing  that,  in  an 
action  for  the  recovery  of  money,  vercUct  foe 
the  plaintiCE  must  find  the  amonnt  of  the  re- 
covery. 


2.  Appeal  and  error  «s»930(l)— Not  presumed 
to  uphold  verdict  faillno  to  find  amount  of 
recovery  that  oonrt  could  have  direoted  ver- 
dict. 
In  action  to  recover  money,  in  which  the 
court  did  not  direct  a  verdict,  omission  from 
verdict  of  finding  as  to  amount  of  plaintiff's 
recovery,   as  required  by  Bev.   Code   1919,  | 
2521,  held  fatal  to  judgment  rendered  thereon, 
which  did  not  recite   that  It  was  undisputed 
under  the  evidence  tliat  plaintiff  had  expended 
the  amonnt  of  the  judgment,  since  the  Supreme 
Court  will  not  assume  in  support  of  the  judg- 
ment that  evidence  was  such  as  to  have  war- 
ranted the  trial  court  in  directing  a  verdict  for 
the  amount  of  the  judgment. 

Appeal  from  Circuit  Court,  Codington 
County;  W.  N.  Skinner,  Judge. 

Action  by  A.  J.  Struckman  against  Sarah 
De  Orafl  Brown.  Judgment  for  plaintiff, 
and  defoidant  appeals.    Reversed. 

Sherln  &  Sberin,  of  Watertown,  for  ai^el- 
lent 

M.  J.  Russell,  of  Watertown,  for  respond- 
ent 

WHITIMa,  J.  Plaintiff  alleged  that,  at 
the  request  of  defendant  and  under  a  prom- 
ise by  her  to  repay  him,  he  did  pay  out,  part 
for  her  benefit  and  part  for  the  benefit  of  a 
third  party,  five  certain  sums  of  money  ag- 
gregating $276.80;  that  this  money,  together 
with  interest  thereon  at  10  per  cent,  was  to 
be  repaid  within  three  months;  that  no  part 
had  been  repaid.  Defendant  pleaded  a  gen- 
eral denial;  pleaded  a  specific  denial  that 
she  made  the  agreement  alleged  by  plaintiff, 
ever  borrowed  any  money  from  "him,  or  ever 
agreed  to  pay  him  any  Interest;  and  alleged 
that  the  moneys  which  i^intiff  claimed  were 
paid  out  for  her  benefit,  were  paid  In  con- 
sideration of  her  accompanying  plaintiff  to 
Minneapolis  and  with  the  understanding  that 
defendant  was  not  to  repay  the  same.  The 
cause  was  tried  before  a  Jury,  which  return- 
ed the  following  verdict: 

'"We,  the  jury  •  •  •  find  for  the  plaintiff 
upon  all  the  issues,  and  assess  his  damages 
at  the  sum  of  dollars." 

Plaintiff  moved  for  Judgment  Defendant 
objected,  among  other  grounds,  upon  the 
ground  that  such  verdict  was  incomplete- 
it  did  not  comply  with  the  provisions  of  se& 
tlon  2521,  R,  C.  1919;  and  that,  because 
thereof,  the  court  was  without  Jurisdiction 
to  render  Judgment  l%e  court  overruled 
the  objection,  and  rendered  Judgtnent  for 
$273.10  and  costs.  FVom  such  Judgment  de- 
fendant has  appealed,  assigning  error  in  the 
overruling  of  the  objections  to  the  rendition 
of  such  judgment,  and  in  the  rendering  of 
any  Judgment  on  such  verdict  Respondent 
contends  the  assignments  are  insufficient  to 
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present  any  question  on  appeal.    In  tbls  con- 
tention he  is  clearly  in  error. 
Said  section  2621  proTldes  that: 

"When  a  verdict  is  fonnd  for  the  plaintiff 
in  an  action  for  the  recovery  of  money,  •  •  • 
the  jury  must  also  find  the  amount  of  the  re- 
covery.   •     •     • " 

[1]  It  is  clear  that  this  verdict  was  in- 
complete; bat  respondent  contends  it  should 
stand:  (a)  Because  there  was  no  issue  in 
the  pleadings  as  to  the  amount  plaintiff  was 
entitled  to  recover,  If  entitled  to  recover  at 
all ;  and  (b)  because  it  must  be  assumed,  in 
support  of  the  trial  court's  action,  that  the 
evidence  was  such  as  to  have  warranted  the 
trial  court  in  directing  a  verdict  for  the 
amount  of  the  judgment,  and  that,  because 
of  that  fact,  the  court  did  not  err  in  render- 
ing such  Judgment. 

In  support  of  the  first  contention,  respond- 
ent relies  upon  the  case  of  English  v.  Good- 
man, 8  N.  D.  129,  64  N.  W.  640,  decided  by 
the  Supreme  Court  of  our  sister  state  under 
a  statute  Identical  with  said  section  2S21. 
That  this  case  Is  not  in  point  is  disclosed  by 
the  opinion,  wherein  it  is  stated  that : 

"In  this  case,  under  the  pleadings,  the  trial 
court  would  have  been  fully  warranted  in  in- 
structing the  jury  that,  in  case  they  found 
the  plaintiff  entitled  to  recover,  they  should 
fix  the  amount  of  his  recovery  at  $50  [the 
amount  of  the  Judgment  entered  by  the 
court]." 

It  thus  appears  that.  In  that  case,  the 
pleadings  aided  the  verdict;  in  this  case  they 
do  not,  as  there  is  a  dear  issue  not  only  as 
to  agreement,  but  also  as  to  amount  plaintiff 
is  entitled  to  recover  even  if  agreement  was 
as  claimed  by  him.  Moreover,  the  amount 
of  the  Judgment  as  rendered  Is  not  the  same 
as  the  amount  sued  for.  The  case  now  be- 
fore us  Is,  in  its  facts,  like  that  of  Sonnesyn 
V.  Akin,  14  N.  D.  248,  104  N.  W.  1027,  also 
decided  by  the  Supreme  Court  of  our  sister 
state,  wherein  a  judgment  on  findings  of  the 
Jury,  which  were  incomplete  because  they 
failed  to  find  the  amount  which  plaintiff  was 
entitled  to  recover,  was  set  aside.  The  court 
held  that  this  was  not  a  general  verdict  un- 
der the  above  section,  because  it  omitted  to 
find  any  amount;  and  that  it  was  equally 
essential  that  a  special  verdict  find  the 
amount.    The  court  said : 

"In  this  case  the  omission  is  fatal,  and  can- 
not be  supplied  by  reference  to  the  pleadings." 

So  it  Is  In  the  case  at  bar,  the  omission 
"cannot  be  supplied  by  reference  to  the 
pleadings." 

[2]  The  omission  is  therefore  ftttal  unless 
resi>ondent  is  correct  in  his  contention  that 
this  court  must  assume,  in  support  of  the 
Judgment,  that  the  evidence  was  such  as  to 
have  warranted  the  trial  court  in  directing  a 


verdict  for  the  amount  of  the  judgment. 
The  trial  court  did  not  direct  a  verdict,  and 
the  Judgment  rendered  does  not  purport  to 
stand  upon  any  finding  of  the  court  that  the 
evidence  Is  undisputed,  but  recites  that  the 
plaintiff  Introduced  "evidence  in  supimrt  of 
his  cause  of  action" ;  that  the  defendant  In- 
troduced "evidence  In  support  of  her  de- 
fense"; that  the  Jury  "returned  a  verdict, 
the  material  part  of  which  Is,  •  •  •  'We, 
the  Jury,  •  *  •  find  for  the  plaintiff 
upon  ail  the  issues'";  tliat  It  was  upon  such 
verdict  that  Judgment  was  moved ;  and  that 
such  motion  was  granted.  It  clearly  appears 
that  the  trial  court  rendered  judgment  upon 
the  the<»7  that  the  verdict  was  a  suffldoit 
verdict  If  there  had  been  a  recitation  in 
such  Judgment  redtlng  that  It  was  undis- 
puted under  the  evidence  that  plaintiff  had 
expended  the  amount  of  the  Judgmmt,  thus 
rranoving,  any  issue  thereon,  there  might  be 
some  claim  that  the  verdict  covered  the 
other  issues,  and  that  the  Judgment  should 
stand. 
The  judgment  appealed  from  Is  revetsed. 

McCOY,  J.,  not  sittlns. 


LYNN  V.  8CHIRBER.     (No.  4899.) 

(Supreme  Court  of  South  Dakota.    Nov.  4. 
1921.) 

1.  Evideaoa  «s384— Govern  meat  bead*  prwam- 
ed  of  their  face  value. 

It  is  presumed  that  government  bonds  are 
of  their  face  value. 

2.  Appeal    and.  MTor   «=9|009(4)  — Approvsd 
verdict,   supported  by  sabatutial    widenoa, 
oonclusivob  regardless  of  weight  of  avidenoe. 
-  Where  there  is  snbstantial  evidence  sup- 
porting a  verdict,  the  appellate  court  may  not 
inquire  into  the  question  of  the  weight  there- 
of, especially  when  the  tdal  court  has  denied 
a  new  trial. 

3.  Deeds  «=32ll(l)— Evldanee  sustained  11  ad^ 
lag  that  plaintiff's  Intestate  was  Incompetent. 

Evidence  held  sufficient  to  sustain  ficding 
that  plaintiff's  intestate  was  incompetent  to  un- 
derstand the  nature  and  effect  of  a  deed  and  a 
bill  of  sale  conveying  title  to  his  property  for 
an  agreement  for  his  support  for  the  rest  of 
bis  life. 

Appeal  from  Circuit  Court,  Campbell  Coun- 
ty; J.  H.  Bottum,  Judge. 

Action  by  George  W.  Lyim,  administrator 
of  the  estate  of  John  F.  Nicholson,  deceased, 
against  Martin  J.  Schlrber.  From  Judgment 
for  plaintiff,  and  an  order  denying  a  new 
trial,  defendant  appeals.     Afflimed. 

See,  also,  183  N.  W.  864. 
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A.  A.  Brown,  of  Mobridge,  and  Campbell 
&  Walton,  of  Aberdeen,  for  appellant. 

A.  H.  Well8,  of  Mound  City,  and  Lynn  & 
Lynn,  of  Linton,  N.  D.,  for  respondent 

WHITING,  J.  Tbis  is  an  action  brought 
to  recover  tbe  value  of  certain  property  al- 
leged to  have  been  unlawfully  converted  by 
defendant.  Trial  was  had  before  the  court 
and  Jury,  and  verdict  and  judgment, were  for 
plaintiff.  Defendant  has  appealed  from  the 
judgment  and  from  an  order  denying  a  new 
triaL 

The  property  in  question  had  formerly 
been  the  pro^rty  of  one  Nicholson,  and  had 
all  been  taken  into  the  possession  of  defend- 
ant Just  prior  to  Nicholson's  death,  some 
of  it  pilot  to  the  execution  of  the  agreement 
hereafter  referred  to.  Respondent  is  the  ad- 
ministrator of  Nicholson's  estate.  Appellant 
admits  that  he  took  such  property  into  hia 
possession  and  had  converted  it  to  his  own 
use,  but  he  attempts  to  Justify  his  actions  be- 
cause of  an  alleged  bill  of  sale  of  this  prop- 
erty to  him.  Respondent  does  not  concede' 
that  Nicholson  ever  executed  this  bill  of 
sale,  and  contends  that,  if  it  was  executed 
by  him,  that  he  was  mentally  incompetent 
to  understand  tbe  nature  of  what  he  was  do- 
ing, and,  further,  that  its  execution  was  pro- 
cured through  fraud. 

Respondent  sought  exemplary  damages, 
basing  such  claim  on  the  alleged  fraud.  Ap- 
pellant complains  of  an  instruction  In  re- 
lation to  exemplary  damages,  contending 
that  snch  Instruction  was  not  warranted  by 
the  evidence,  and  that  it  was  prejudicial, 
he '  contending  that  the  size  of  the  verdict 
shows  that  it  included-  exemplary  damages. 
Appellant  is  wrong  in  this  last  contention. 
The  only  basis  upon  which  such  contention 
is  based  is  that  the  jury  had  no  rlgbt,  in 
arriving  at  its  verdict,  to  take  into  consid- 
eration certain  government  bonds  that  ap- 
pellant had  converted. 

[1]  Appellant  contends  that  there  was  no 
evidence  as  to  the  value  of  these  bonds,  and 
that  therefore  they  could  not  be  considered 
by  tbe  Jury.  Without  evidence  as  to  value. 
It  would  be  presumed  that  they  were  of  their 
face  value.  Appellant  says,  however,  that 
this  court  must  take  Judicial  notice  that 
these  bonds  were  not  worth  par.  There  is 
nothing  showing  what  issue  of  bonds  these 
were;  but.  If  this  court  should  take  judicial 
notice  of  tbe  market  value  of  same,  it  would 
take  Judicial  notice  that  they  were  worth  at 
least  enough  to  compel  the  Jury  to  render 
a  verdict  as  large  as  the  one  rendered  if 
their  verdict  wag  for  respondent;  and  this 
without  allowing  exemplary  damages. 

[2,-31  Nicliolson  was  some  71  years  of  age. 
He  owned  the  home  In  whidi  be  lived,  the 
hou.sehold  goods  therein,  several  certificates 
of  deposit  for  money  deposited  by  him  In 
tbe  bank  of  which  appellant  waa  an  officer, 


SCHIRBEB  979 

N.W.) 

several  government  bonds, .  quite  a  aum .  of 
cash,  and  a  few  small  notes  of  little  or  no 
value.  In  all,  he  bad  something  over  $12,- 
000  of  personal  property  in  casli,  bonds,  and 
certificates,  tbe  amount  of  which  was  fully 
known  to  appellant  when  tbe  conveyances 
hereinafter  referred  to  purport  to  have  been 
made.  He  is  alleged  to  have  conveyed  bis 
bome  to  appellant  by  deed  and  bis  personal 
property  to  appellant  by  bill  of  sale,  and 
to  have  entered  into  a  written  agreement 
with  appellant  wherein  appellant  undertook, 
in  consideration  of  said  conveyances,  to  see 
that,  out  of  the  proceeds  or  this  property, 
he  was  cared  for  during  life,  and  his  debts 
and  funeral  expenses  paid;  to  see  tliat,  out 
of  what  might  then  be  remaining,  certain 
payments  should  be  made  to  one  Mrs.  Rische 
and  one  WarschSwsky,  and  that  the  home  was 
conveyed  to  Mrs.  Rische.  Tbe  main  question 
before  us  is  whether  there  was  evidence  to 
sustain  a  finding  that  Nicholson  was  Incom- 
petent to  understand  the  nature  and  effect 
of  the  transaction  evidenced  by  these  three 
instruments,  admitting  be  executed  same. 
Appellant  contends  that,  at  best,  the  evi- 
dence merely  showed  Nicholson  to  be  physi- 
cally weak,  and  that  mere  weakness  Is  not, 
in  and  of  itself,  evidence  of  mental  incom- 
petency; and  that  therefore  there  was  ab- 
solutely no  evidence  of  mental  Incorai)etency. 
Respondent,  while  conceding  the  law  to  be 
as  above  stated,  contends  that  mental  in- 
competency may  result  from  physical  weak- 
ness, and -that,  in  tbis  case,  there  was  evi- 
dence sufficient  to  warrant  tbe  Jury  in  con- 
cluding that  this  very  sick  man  had  become 
mentally  incompetent  to  understand  tbe  na- 
ture and  effect  of  this  whole  transaction. 
Under  tbe  established  law  of  this  state,  if 
there  was  substantial  evidence  supporting 
this  verdict,  it  la  not  for  this  court  to  in- 
quire into  the  question  of  the  weight  there- 
of; and  this  is  especially  true  in  view  of  the 
fact  that  the  trial  court,  who,  as  well  as  tbe 
Jury,  saw  tbe  witnesses  and  heard  them  tes- 
tify, has  seen  fit  to  deny  a  new  trial. 

No  good  purpose  would  be  subserved  In 
making  a  detailed  statement  of  the  evidence 
which  we  deem  warrants  the  verdict  There 
was  evidence  showing  that  Nicholson,  at 
the  time  he  executed  these  Instruments,  bad 
been  sick  for  several  months ;  and  that,  for 
a  few  days  Just  prior  to  the  execution  of 
such  instruments,  he  had  become  much 
worsen  and  was  in  more  or  less  of  a  stupor 
a  large  part  of  tbe  time,  only,  as  a  rule, 
answering  questions  that  could  be  answered 
by  yes  or  no,  and  showing  little  understand- 
ing of  what  was  being  said  or  done.  He 
died  early  Wednesday  morning.  While  ap- 
pellant testifies  that  some  considerable  time 
prior  to  his  death,  Nicholson  advised  him 
that  he  wished  him  to  draw  up  some  papers 
for  him,  yet  It  was  not  earlier  than  Friday 
evening  before  bis  death,  and  when  be  was 
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admittedly  very  sick  and  weak,  that  apx>el- 
lant  claims  to  bave  learned  that  it  was  the 
desire  of  Nicholson  to  tnm  over  his  prop- 
erty In  consideration  of  appellant's  agreeing 
to  see  that  he  was  cared  for  during  his  life- 
time. Appellant  claims  that  converaatlona 
In  relation  to  the  disposition  of  Nicholson's 
property  were  had  on  Friday,  Saturday,  Sun- 
day, and,  lastly,  on  Monday,  the  writings 
themselves  being  executed  some  time  during 
Monday  afternoon,  about  36  hours  before 
Nicholson  died. 

In  our  opinion,  the  strongest  evidence  of 
the  mental  Incompetency  of  Nicholson,  and 
evidence  from  which  the  jury  might  well  In- 
fer that  he  was  Incapable  of  understanding 
and  did  not  understand  the  nature  and  ef- 
fect of  the  instruments  executed  by  him,  is 
the  relationship  of  Nicholson  to  appellant 
and  to  certain  other  parties,  the  unreason- 
able provisions  of  the  written  agreement,  and 
the  discrepancies  between  the  conditions  of 
such  agreement  and  th^  Instmctlons  whldi 
ai^ellant  testified  were  given  to  him  by 
Nicholson.  .The  only  relatlonsliip  existing 
between  Nicholson  and  appellant,  so  far  as 
the  testimony  shows,  was  that  commonly  ex- 
isting between  an  otUcer  of  a  bank  ana  a 
patron  of  such  bank.  There  were  no  social 
relations  existing  between  them.  Appellant 
had  not,  so  far  as  the  evidence  shows,  per- 
fionally  cared  for  Nicholson  during  this  last 
^<Ickness.  Mrs.  Rlsche  lived  in  Nicholson's 
home,  and  had  been  the  one  who  had  mainly 
cared  for  him.  Warschawsky  and  wife  had 
taken  deep  Interest  in  Nicholson,  had  kept 
watch  over  his  condition  during  his  sick- 
ness, bad  visited  him  often ;  and  Warschaw- 
sky bad  sat  np  with  him  nights  during  his 
later  sickness.  Nicholson  expressed  deep 
gratitude  for  what  Mrs.  Bifcbe  and  War- 
schawsky had  done  for  him.  Appellant,  aft- 
er testifying  to  the  four  different  days  upon 
w.blch  he  conversed  with  Nicholson  In  re- 
lation to  the  terms  of  the  prospective  agree- 
ment, testified  that  Nicholson  directed  him 
that  "Mrs.  Rlsche  should  receive  the  bouse 
and  lot  where  he  lived,  and  his  personal 
property,  and  |1,000  In  money;"  that  "War- 
schawsky was  to  receive  $5()0;"  that  "the 
expense  there  might  be  or  the  debts  he 
might  have  were  to  be  paid;"  that  "he  was 
to  have  a  decent  borial,  and  a  tombstone 
erected  cm  his  grave;  that  be  also  mention- 
ed the  fact  that  appellant  "could  probably 
arrange  to  have  him  taken  care  of  at  Bed- 
fleld,  at  a  home  of  the  feeble";  that,  when 
be  was  asked  if  he  wanted  to  leave  anything 
to  his  relatives  (a  brother  and  sister),  he 
said  "No,"  that  he  believed  "those  who  take 
care  of  me  should  have  what  I  have  got,  or 
shou]d  have  the  benefit  of  it;"  and  that, 
when  be  asked  him  what  should  be  done 
with  the  money  that  was  left,  be  said,  "That 
goes  to  yourself.    You  keep  that" 

Defendant  claims  to  have  made  a  notation 


of  all  of  these  instructions,  and  that  It  Is 
upon  such  notations  that  be  drew  the  con- 
tract. He  did  not  produce  his  notations, 
and  he  gave  no  other  or  further  testimony 
as  to  the  directions  he  received  from  Nichol- 
son. From  such  directions,  it  is  apparent 
that  it  was  Nicholson's  intention  that  Mrs. 
Rlsche  should  have  the  house,  certain  per- 
sonal property,  and  the  |1,000  In  money,  un- 
doubtedly to  be  given  her  in  consideration 
of  what  she  had  done  for  Nicholson.  There 
was  no  suggestion  or  hint  that  Nicholson 
expected  Mrs.  Rlsche  to  continue  to  care  for 
blm  as  a  condition  to  her  receiving  such 
property  and  money,  or  that  she  was  to  wait 
until  Nicholson's  death  before  receiving 
same.  Under  sudi  directions,  It  would  ap- 
pear tbat  Nicholson  desired  that  Warschaw- 
sky should  receive  $600  for  what  he  had  al- 
ready done,  as  there  was  no  suggestion  that 
be  should  wait  for  the  same  nntll  the  death 
of  Nicholson.  In  view  of  such  directions 
tte  Jury  might  well  have  wondered  why  the 
deed  to  the  home  was  not  made  dp«ctly  to 
Mrs.  Rlsche,  the  fl.OOO  and  other  personal 
property  not  transferred  directly  to  Mra. 
Rlsche,  and  the  $500  not  transferred  direct- 
ly to  Warschawsky.  The  Jury  may  well  have 
Inferred,  from  the  fact  that  the  Instruments 
as  drawn  did  not  conform,  in  the  above  re- 
spects, with  the  instructions,  that  Nicholson 
did  not  comprehend  the  Import  of  the  In- 
struments which  he  signed.  But  wbat  is 
much  more  important  and  may  have  led  the 
Jury  to  believe  that  NIdiolson  did  not  com- 
prehend the  nature  of  the  papers  he  was 
signing,  was  the  fact  that,  under  the  written 
agreement,  the  purposes  expressed  by  Nich- 
olson would  not  be  carried  out,  even  if  ap- 
pellant complied  with  the  covenants  of  such 
agreement. 

In  such  .agreement,  appellant  covenanted 
that,  "oat  of  the  property  so  turned  over  to 
him,"  be  would  provide  proper  care  and  ne- 
cessities and  all  comforts  reasonably  possi- 
ble during  the  remainder  of  Nicholson's  life, 
and  would  pay  "out  of  such  property"  all 
the  expenses  for  such  care,  together  with 
the  debts  owing  to  any  one  by  Nicholson,  and, 
after  his  death,  provide  a  proper  burial  and 
have  a  monument  erected.  There  was  abso- 
lutely no  covenant  whereby  appellant  bound 
himself,  In  any  way,  to  care  for  or  provide 
for  Mcholson  after  the  proceeds  of  Nichol- 
son's property  had  all  been  used  in  provid- 
ing for  his  care.  This  feature  of  the  agree- 
ment might  have  Impressed  the  Jury  as  be- 
ing somewhat  "Jug-handled,"  and  one  which 
no  sane  man  would  execute  when  he  was 
turning  over  to  defendant  over  $12,000  worth 
of  personal  property,  as  well  as  a  house  and 
lot,  and  especially  In  view  of  the  fact  that 
there  Is  no  evidence  that  Nicholson  was 
owing  a  dollar.  What  may  have  Impressed 
tiie  jnry  even  more  forcibly  with  the  belief 
that  Nicholson  did  not  understand  the  im- 
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port  of  the  written  agreement  Is  the  fact 
that,  under  such  agreement,  neither  the 
house  and  lot,  nor  the  $1,000,  nor  the  other 
personal  property,  or  any  part  thereof,  was 
to  be  paid  or  turned  over  to  Mrs.  Rlsche, 
Tinless  the  house  and  lot  and  sufficient  money 
were  left  at  the  time  of  Nicholson's  death, 
It  being  provided  that  all  this  property 
should  be  first  charged  with  the  care  of 
NlcholBon,  and  with  his  debts  and  burial  ex- 
penses, prior  to  Its  being  charged  with  the 
payment  of  anything  to  Mrs.  Rlsche;  and, 
more  monstrous  than  that,  In  the  light  of 
the  instructions  which  appelant  testified  to, 
this  written  agreement,  afer  speaking  of  this 
$1,000  and  the  home  and  tlie  personal  effects, 
which  were  to  go  to  Mrs.  Rlocfae  (If  they  all 
lemalned  after  Nicholson  had  died),  eontaln- 
ed  the  further  proTicdon  In  relattom  to  all  of 
this  property: 

"Which  he  shell  give  to  her  only  in  the  event 
that  she  will  take  proper  care  of  the  party  of 
the  first  part  during  his  natural  life;  and  should 
■be  not  take  proper  care  of  the  said  party  of 
the  said  first  part  during  the  remainder  of  his 
natural  life,  said  party  of  the  second  part  shall 
pay  her  only  a  reasonable  sum  for  the  time  she 
did  actually  care  for  first  party." 


In  other  words,  this  writing  was  so  con- 
ditioned that  nothing  whatever  would  go  to 
Mrs.  Rlsche  until  Nicholson's  death,  itnd  ev- 
en then  nothing  but  a  reasonable  compensa- 
tion for  what  she  had  done,  unless  she  con- 
tinued to  perform,  during  the  whole  lifetime 
of  Nicholson,  the  very  thing  Which  was  to  be 
the  greater,  if  not  the  sole,  consideration 
for  over  $10,000  coming  to  defendant.  The 
writing  also  provided  that  the  payment  to 
Warschawsky,  while  it  was  to  be  made  for 
what  Warschawsky  had  already  done  for  the 
first  party,  yet  should  not  be  made  until  aft- 
er the  death  of  Nicholson ;  this  result  being 
effected  by  a  provision  that  the  payments, 
both  to  Mrs.  Rlsche  and  to  Warschawsky, 
were  to  be  made  only  in  the  event  that 
enough  property  remained  after  Nldtolson's 
death,  and  that,  in  case  there  was  not  enough 
property,  the  payments  to  Mrs.  Rlsche  and 
to  Warschawsky  were  to  be  made  pro  rata. 
Certainly  the  Jury  bad  a  right  to  believe 
that,  when  Nicholson  put  his  cross  to  this 
agreement.  If  he  ever  did,  he  bad  no  compre- 
hension whatsoever  of  the  terms  thereof;  It 
was  not  the  agreement  appellant  had  been 
instructed  to  iwepare,  and  some  of  its  pro- 
vlslous  were  such  that  no  competent  man, 
seeking  to  do  Justice  between  all  the  bene- 
ficiaries ther^n  named,  would  have  placed 
them  therein. 

The  Judgmoit  and  order  appealed  from 
are  altlrmed. 

McCOT,  J.,  not  sitting. 
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(Supreme  Court  of  North  Dakota.     Oct  81, 
1921.) 

(ByXUbu*  hy  th«  Court.) 

Attachment    <Ss»47  (2)— Should     be    dissolvai 
where  grounds  are  denied  by  defendant  and 
not  sustained  by  plaintiff. 
Where,  on  a  motion  for  dissolution  of  an 
attachment,   the   existence  of  the   grounds   of 
the  attachment  is  properly  denied  by  the  de- 
fendant, the  burden  is  placed  upon  plaintiff  to 
show   the   existence    of   such   grounds;     and, 
where  he  fails  to  sustain  such  burden,  the  at- 
tachment should  be  dissolved. 
Robinson,  J.,  disaentinf . 

Appeal  from  District  Court,  \^lliams  Coun- 
ty;  Moellring,  Judge. 

Action  by  John  Peterson  against  Isaac  Og- 
land  and  another.  From  an  order  denying  a 
motion  to  discharge  an  attachment,  the  de- 
fendants appeal.  Order  reversed,  with  costs 
to  appellants. 

Flsk  &  Shaf er,  of  WiUlston,  tor  appellants. 
Burdidc  &  Knox,  of  WilUstOB,  for  respond- 
ent 

FSR  CURIAM.  This  la  an  appeal  from  an 
order  denying  a  motion  to  discharge  an  at- 
tachment The  grounds  qjiedfled  in  the  afiB- 
davit  for  attachment  are: 

"That  the  defendant  has  removed  or  Is  about 
to  remove  his  property,  or  a  material  part 
thereof,  from  this  state,  not  leaving  enough 
therein  for  the  payment  of  bis  debts.'  Has 
•old,  assigned,  transferred,  secreted  or  other- 
wise disposed  of,  or  is  about  to  sell,  assign, 
transfer,  secrete,  or  otherwise  dispose  of,  his 
property  with  intent  to  cheat  or  defraud  bis 
creditors,  or  to  hinder  or  delay  them  in  the 
collection  of  their  debts.  Is  about  to  remove 
his  property,  or  a  material  part  thereof,  from 
the  state  with  the  intent  or  to  the  effect  of 
cheating  or  defrauding  his  creditors  or  hinder- 
ing or  delaying  them  tai  the  collection  of  their 
debts  or  judgments." 

Under  the  warrant  of  attachment  issued 
upon  such  affidavit,  the  sheriff  levied  upon  an 
automobile  belonghig  to  the  defendant  Isaac 
Ogland.  The  defendants  moved  to  discharge 
the  attachment  on  the  ground  that  the  charg- 
es in  the  affidavit  for  attachment  were  un- 
true. They  submitted  In  support  of  said  mo- 
tion an  affidavit  of  each  of  the  defendants, 
completely  traversing  all  the  statements  in 
the  affidavit  for  attachment,  and  showing 
that  both  of  the  defendants  are  residents  of 
the  state  of  North  Dakota,  own  real  and  per- 
sonal property  therein,  and  that  neither  of 
them  had  committed,  or  were  about  to  com- 
mit, any  of  the  acts  charged  in  the  affidavit 
for  attachment  Upon  the  hearing  of  the  mo- 
tion to  discbarge  the  attachment,  the  plaintiff 
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and  bis  wife  were  sworn  and  testified  orally. 
Their  teBtkoooy  was  to  the  effect  that  on  the 
evening  of  April  12,  1921,  the  two  defendants 
came  to  a  room  where  plaintiff  was  then  con- 
fined on  the  second  floor  of  a  building  known 
as  the  Royal  Caf6,  in  the  dty  of  Williston ; 
that  they  wanted  to  see  the  plaintiff,  but 
plaintiff's  wife  refused  to  admit  them,  and 
locked  the  door.  She  claimed  that  both  of 
the  defendants  were  intoxicated.  According 
to  her  testimony  they  became  qnite  angry  be- 
cause she  would  not  let  them  see  her  hus- 
band. The  defendants  thereupon  went  down 
stairs.  And  plaintiff  and  his  wife  testified 
that  when  the  two  def aidants  were  on  the 
sidewalk  in  front  of  the  Royal  Cafft,  they 
(plaintiff  and  his  wife)  heard  the  defendant 
Isaac  Ogland  say:  "I  am  going  to  get  my  car 
aad  get  out  of  this  country  here  and  they  can 
all  go  to  hell."  (At  the  time  this  statement 
was  made,  the  car  was  in  the  possession  of 
the  chief  of  police  of  the  dty  of  Williston, 
who  apparently,  had  taken  charge  of  it  In 
connection  with  some  charges  against  defend- 
ants for  violation  of  the  traffic  regulations 
of  the  city  of  Williston.)  This  constitutes 
the  8(ile  showing  made  by  the  plaintiff  in  sup- 
port of  the  averments  in  the  atfldavlt  for  at- 
tachment. Both  defendants  were  also  sworn 
and  gave  oral  testimony.  It  appears  from 
the  testimony  of  the  defendant  Nels  C^Iand 
that  he  was  and  is  the  owner  of  real  property 
in  Williams  county,  N.  D.,  with  improvements 
thereon  consisting  of  a  house,  bam,  and  oth- 
er buildiiig.s.  which  is  worth  $4,000;  and  the 
owner  of  jpersonaJl  property,  consisting  of 
horses,  rows,  pigs,  chickens,  harnesses,  house- 
hold furniture,  etc.,  worth  $700;  that  said 
Nels  Ogland  was  the  owner  of  all  of  said 
property  at  and  prior  to  the  time  the  sum- 
mons and  complaint  in  this  acticm  were  serv- 
ed upon  him,  and  Is  still  the  owner  of  all  of 
said  property.  It  further  appears  that  the 
said  Neis  Ogland  is  a  widower,  with  five 
children  to  support  and  care  for,  and  has  re- 
sided in  Williams  county  for  the  past  12  years. 
These  facts  are  not  disputed.  The  defendant 
Isaac  Ogland  testified  positively — and  on  this 
point  his  testimony  is  not  contradicted — that 
he  is  the  owner  of  a  bouse  and  lot  in  Crosby, 
K  D.,  where  he  has  been,  and  is  making  his 
home:  that  he  Is  the  owner  of  personal  prop- 
erty, consisting,  among  other  things,  of  the 
automobile  levied  upon  In  this  case,  and  a 
set  of  carpenter  tools,  which  pE^rsonal  proper- 
ty he  claims  to  be  worth  $1,000.  It  appears, 
further,  that  Isaac  Ogland  has  been  living  at 
his  present  place  of  re.ildence  at  Crosby  for 
many  years.  Both  defendants  dented  that 
Isaac  Of^land  made  the  statement  attributed 
to  him  by  plaintiff  and  his  wife.  Both,  also, 
denied  that  they  had  committed,  were  about 
to  commit,  or  ever  had  the  slightest  intention 
of  committing,  any  of  the  several  acts  charg- 
ed in  the  affidavit  for  attachment 

In  passing  on  a  motion  to  discharge  an  at- 
tachmenti  the  trial  court  exercises  Judicial 


powers.  Dae  weight  will  be  given  to  its  de- 
termination. But  where  tttat  determination 
relates  to  the  truth  or  falsity  of  the  cliarges 
set  forth  In  the  affidavit  for  attachment,  and 
involve  a  consideration  of  evidence  t)earing 
upon  such  question,  there  must  t>e  some  basis 
in  the  evidence  for  the  conclusion  reached  t>y 
the  trial  court.     Ttiis  court  baa  ruled: 

"In  motions  for  dissolntion  of  an  attach- 
ment, the  facts  stated  in  the  orisinal  affidavit 
being  denied,  the  burden  is  on  plaintiff  to  sup- 
port the  allegatioiis  thus  made;  failing  so  to 
do  ttiis,  the  attachment  should  be  dissolved." 
WeU  et  aL  v.  Quam,  21  N.  D.  344,  131  N.  W. 
244. 

See,  alao,  6  O.  J.  451;  2  B.  a  U  878.  In 
our  opinion  the  plaintiff  wholly  failed  to 
show  the  ezistenoe  of  aoy  of  the  gronnda 
spedfled  in  the  affidavit  for  attachment;  and 
the  trial  court  should  have  ordered  the  at- 
tachment to  be  dissolved. 

The  order  appealed  from  la  reversed,  with 
coBta  to  ttie  appellants. 

OBACB.  O.  jr.,  and  CHBIS'nANSON. 
BUSLDZEiUj,  and  BBONSON,  JJ.,  concur. 

ROBINSON,  J.  (dissenting).  This  is  an  ap- 
Iieal  from  an  order  denying  a  motioa  to  va- 
cate an  attachmoit.  The  plaintiff  sues  to  re- 
cover $500  damages  on  the  ground  that  by 
fast  and  reckless  driving  defendants  ran  an 
automobile  against  the  plaintiff,  doing  him 
severe  injury.  On  the  usual  statutory  affida- 
vit the  plaintiff  obtained  a  warrant  of  at- 
tachment and  levied  on  the  offending  automo- 
bile, which  was  appraised  at  $3(X).  On  coun- 
ter afl3davit8  defendants  moved  to  dissolve 
the  attachment,  and  on  the  hearing  of  the  mo- 
tion the  plaintiff  and  his  wife  were  sworn 
and  testified  and  each  testified  that  defend- 
ants called  on  them,  and  on  leaving  defend- 
ant Isaac  Oglund,  the  owner  of  the  automo- 
bile, said: 

"I  am  going  to  get  my  car  and  get  out  of  the 
country,  and  they  can  all  go  to  hell." 

It  also  appeared  that  Isaac  Ogland  had  no 
property  of  any  account,  excepting  the  auto- 
mobile and  some  carpenter  tools.  Defend- 
ants were  sworn  and  denied  the  testimony  of 
the  plaintiff  and  his  wife.  Now,  in  such  cas- 
es, the  statute  provides  thus: 

"If  on  such  hearing  it  appears  to  the  satis- 
faction of  the  court  or  judge  that  the  attach- 
ment was  irregularly  issued  or  that  the  affida- 
vit upon  which  it  was  issued  is  untrue,  the 
attachment  must  Im  discharged.    Code,  |  7561. 

We  may  assume  for  a  certainty  that  the 
Judge  would  have  discharged  the  attachment 
if  it  had  appeared  to  bis  satisfaction  that  the 
affidavit  upon  which  it  was  Issued  Is  "untrue. 
It  did  not  so  appear  to  his  satisfaction,  nor 
does  it  appear  to  the  satisfaction  of  this  court. 
Furthermore,  the  fact  that  defendant  has 
gone  to  the  trooble  and  expense  of  a  motion 
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to  diSBoIye  the  attachmrait  and  of  an  appeal 
to  tbis  court  may  well  be  considered  as  some 
evidetice  tbat  his  pnipose  was  to  get  the  an- 
tomoUIe  clear,  take  his  carpenter  tools,  and 
leave  the  country.  When  the  motion  was  de- 
nied Isaac  Ogland  gave  a  counter  bond,  as 
provided  by  statute,  for  the  release  of  the  at- 
tachment That  Is  what  he  should  hare  done 
in  the  first  Instance. 
Order  affirmed. 


NORTHERN  PAC.  R.  CO.  V.  TUCKER,  CooR- 
ty  Asditor. 

(Supreme  Court  of  North  Dakota.     Oct  10, 
1921.) 

(Byttabua  hy  the  Court.) 

Counties  «=»I90(2)— Act  ooii»trued  as  limit- 
ing  total   taxes   to   one-tliird   of   combined 
levies  for  years  1918-1920. 
Chapter  122,  Session  Laws  of  1921,  con- 
strued,   concerning    particular    language     and 
lietd  to  mean  that  the  total  amount  of  taxes 
levied  for  all   purposes   shall   not   exceed   an 
amount  equal  to  one-third  of  the  total  com- 
bined levies  which  were  made  for  the  years 
1918,  1919.  and  192a 

Appeal  from  District  Court  Cass  County ; 
Cole,  Judge. 

Action  by  the  Northern  Pacific  Railway 
0(Hnpany  against  W.  R.  Tucker,  County 
Auditor  of  Cass  County,  to  enjoin  levy  of 
certain  taxes.  From  an  order  and  Judgment 
of  injunction,  the  defendant  appeals.  Re- 
versed and  dismissed. 

George  E.  Wallace,  of  Bismarck,  for  appel- 
lant 

Young.  Conmy  &  Toung,  of  Fargo,  for  re- 
spondent 

BRONSON,  J.  This  Is  an  action  to  enjoin 
the  levy  of  certain  taxes.  The  defendant 
has  appealed  from  an  order  and  Judgment 
of  InJunctioQ.  The  facts  are  stipulated. 
The  material  portions  of  chapter  122,  Ses- 
sion Laws  of  1821,  read  as  follows: 

"The  total  amount  of  taxes  levied  for  any 
puivose,  *  *  *  shall  not  exceed  an  amount 
equal  to  one-third  of  the  total  coml>ined  levies 
which  were  made  for  the  years  1918, 1919,  and 
1920." 

One-third  of  the  total  county  levy  ft>r  Cass 
county,  or  the  average  during  such  years,  is 
$423,280.  The  total  levy  in  Cass  county  lor 
1921  is  $392,2S9.  One-third  the  bridge  levy 
for  Cass  county,  or  the  average  during  such 
years,  Is  $57,600.  For  1921,  the  commis- 
sioners of  Cass  county  have  made  a  bridge 
levy  of  $80,000.  This  alleged  excess  levy  the 
plaintiff  seeks  to  restrain.  In  effect  it  con- 
tends that  the  quoted  section  means  that  the 
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■  total  amount  of  any  tax  levied  for  any  pur- 
pose shall  not  exceed  an  amount  equal  to 
one-third  of  the  total  combined  levies  for 
such  purpose  In  the  years  1918,  1919,  and 
1920.  In  effect,  the  defendant  contends  that 
the  section  means  that  the  total  amount  of 
taxes  levied  for  all  purposes  riiaU  not  ex- 
ceed an  amount  equal  to  one-third  of  the  to- 
tal of  all  levies  made  for  the  years  1918, 
1919,  and  1920.  The  plaintiff  maintains  that 
the  language  of  the  statute  refers  to  specif- 
ic statutoty  levies.  The  defendant  claims 
that  the  statute  deals  with  the  total  amount 
of  the  budget  and  not  with  the  individual 
items  composing  the  budget.  Upon  process- 
es of  definitional  analysis,  the  meaning  of 
the  statute  does  not  appear  clear.  We  are 
of  the  opinion,  however,  tbat  the  legislative 
intent  may  be  fairly  gleaned  from  the  lan- 
guage used  when  considered  In  connection 
with  cognate  legislation.  Reversing  the  lan- 
guage of  the  statute.  It  may  be  thus  stated: 

"One-third  of  the  total  combined  levies  for 
the  years  1918,  1919,  and  1920,  shall  be  the 
Umit  of  the  total  of  taxes  levied  for  any  pur- 
pose." 

If  the  words,  "for  any  purpose^"  were 
eliminated,  the  meaning  of  the  statute  would 
appear  clearer.  If  these  vyords  must  be  ap- 
plied to  a  particular  levy,  such  as  a  bridge 
tax,  road  tax,  gopher  tax,  etc.,  or  to  a  particu- 
lar levy  authorized  by  statute,  then  the  stat- 
ute Is  more  restrictive  than  If  otherwise  ap- 
plied to  the  total  combined  levies  for  all  pur- 
poses. For  Instance,  the  total  combined  levies 
for  Cass  county  for  all  purposes  Is  within  the 
limits  prescribed  by  the  statute.  The  par- 
ticular bridge  levy  for  Cass  county  is  lu 
excess  of  the  limit  Again.  U  the  statute  be 
applied  to  a  particular  levy — even  those 
limited  or  authorized  by  statute — It  may  be 
more  restrictive  than  If  otherwise  construed. 
For  It  might  happen  that  during  the  years 
1918,  1919,  and  1920,  no  levy  for  a  particular 
purpose  bad  been  made  at  all,  although  au- 
thorized and  limited  by  statute.  According- 
ly, the  effect  of  the  statute  might  be  to  ab- 
rogate the  right  to  make  any  levy  t^  xeaaon 
of  the  failure  during  such  years  to  make 
any  levy.  A  legislative  restriction  upon  a 
power  or  authority  theretofore  granted  by 
legislation  should  not  be  imposed  nor  In- 
creased unless  the  letlsIatlTe  language  and 
intent  is  clear  to  so  do.  Tax  legislation 
enacted  in  1919  changed  methods  of  deter- 
mlDlug  assessed  value.  Chapter  220,  Laws 
1019.  These  methods  greatly  enhanced  as- 
sessed values.  They  operated  to  remove  or 
far  extend  limitations  (In  amounts  of  mon- 
eys) upon  levies  as  theretofore  made  by  pcdit- 
ical  subdivisions  of  the  state.  Accordingly, 
in  a  restrictive  way,  in  1919,  a  statute  was 
also  enacted  (chapter  214,  Laws  191^  which 
provides  that  the  total  amount  of  the  taxes 
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levied  for  any  purpose  for  the  years  1919 
and  1920,  etc.,  sball  not  exceed  by  more  than 
10  per  cent  the  amount  that  would  be  pro- 
duced by  the  levy  of  the  maximum  rate  upon 
the  assessed  valuation  of  1918.  Thereafter, 
the  special  session  of  the  Legislative  Assem- 
bly in  1019,  re-enacted  said  chapter  214, 
and  ImiHJsed,  In  addition,  a  penalty  for  Its 
violation,  and  further  enacted  another  stat- 
ute reducing  the  levy  and  amount  of  state 
taxes  25  per  cent  These  acts  serve  to 
throw  some  light,  though  scant,  upon  legis- 
latire  intent,  concerning  the  levy  and 
amount  of  taxes.  The  language  of  the  stat- 
ute speaks  in  terms  of  totals:  "The  total 
amount  of  taxes;"  "the  total  combined  lev- 
ies." If  a  comma  shojuld  be  Inserted  after 
the  word  "taxes,"  the  statute  would  read: 
"The  total  amount  of  taxes,  levied  for  any 
purpose."  Thus,  the  phrase,  'levied  for  any 
purpose,"  considered  In  connection  with  the 
other  language  of  the  statute,  might  equally 
as  well  refer  to  an  Inclusive  purpose  or  pur- 
poses, as  to  a  particular  purpose.  We  are  of 
the  opinion  that  ho  legislative  intent  can 
be  deduced,  either  from  the  language  used 
or,  upon  principles  of  construction,  to  ab- 
rogate the  right  to  make  a  particular  levy 
otherwise  authorized  by  statute,  as  might 
occur  under  plaintiff's  construction. 

Accordingly,  we  are  of  the  opinion  that 
the  language  of  the  statute,  considered  In 
its  entirety,  and  In  connection  with  existing 
cognate  legislation,  was  intended  to  apply  to 
the  total  amount  of  the  budget  In  other 
words,  the  statute  intends  to  mean  as  if  it 
read:  "The  total  amoimt  of  taxes,  levied 
for  all  purposes  of  the  political  subdivision 
shall  not  exceed  an  amount  equal  to  one 
third  of  the  total  combined  levies,"  etc.  No 
constitutional  questions  have  been  presented 
or  decided  in  this  action.  The  action  accord- 
ingly should  have  been  dismissed. 

It  Is  BO  ordered,  without  costs. 

CHRISTIANSON,  ROBINSON,  and  BIBD- 
ZELL,  JJ.,  concur. 

GRACB,  J.,  concurs  in  the  result, 


OLSON  V.  LARSON. 

(Supreme   Court  of  North  Dakota.     Not.   1, 
1921.    Rehearing  Denied  Nov.  18,  1921.) 

fSfilUibv  hy  th«  Oomrt.) 
I.  Sales    «=972(5)— Bsyer   agreeina   to    keep 
property  If  It  works  •atltfaotorlly  nutt  be 
honestly  dissatisfied. 
Where  property  is  aold,  or  contracted  to  be 
■old,  to  a  vendee,  wlio  agreea  to  keep  and  pay 
for  the  same  on  condition  tiiat  it  works  satis- 
factorily, the  buyer,  relying  upon  such  condi- 


tion, moat  be  honestly  dissatisfied  with  the 
property. 

2.  Sales  «S3364(4)— IsatrwtloB  held  not  er- 
roneous as  requiring  a  flnding  contrary  te 
evidence. 
Certain    InstractionB    are    examined,    and 

held  not  to  be  prejudidaL 

Grace,  O.  J.,  dissenting. 

Appeal  from  District  Court,  Williams 
County;    Flsk,  Judge. 

Action  by  W.  R.  Olson  against  William 
Larson.  Verdict  and  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Craven  &  Converse,  of  Wllll8t<»,  for  ap- 
pellant. 

George  P.  Shafer,  of  Watford  City,  for  re- 
spondent. 

BIRDZEI/L,  J.  This  is  an  appeal  from  a 
Judgment  in  favor  of  the  plaintifT  for  fl,349.- 
10,  and  costs,  which  was  entered  on  the  ver- 
dict of  a  Jury.  The  questlcma  involved  can 
most  readily  be  understood  by  reference  to 
the  issues  raised  by  the  pleadings  and  to  the 
facts  developed  at  the  trial.  The  complaint 
states  four  causes  of  action,  the  first  and 
Iirincipal  one  being  for  the  purdbase  price  of 
a  ciertaln  Vordaon  tractor  and  two  Oliver 
plows,  alleged  to  have  been  sold  and  de- 
livered to  the  defendant  for  the  price  of 
$1,025.  The  second  cause  of  action  is  for 
certain  merchandise,  to  wit:  Two  breaker 
bottoms,  two  breaker  lays,  two  stubble  lays, 
and  other  extra  lays ;  also  gasoUne  and  oil, 
all  alleged  to  have  been  reasonably  worth 
the  sum  of  $183.06.  Ibe  third  cause  was 
for  table  board  and  lodging  furnished  de- 
fendant and  an  employee  In  the  sum  of  $16, 
and  the  fourth  was  for  the  reasonable  worth 
of  services  rendered  defendant  in  delivering 
certain  property  and  in  making  certain  trips 
on  his  behalf,  in  tbel  sum  of  $12.40.  Tbio 
answer  admits  the  third  cause  of  action  (for 
board  and  lodging,  but  denies  the  others. 
It  alleges  that  the  defendant  agreed  with  the 
plaintiff  that  he  would  attempt  to  do  plowing 
with  a  certain  Fordson  tractor  and  Oliver 
plows  which  he,  the  plaintiff,  was  desirous  of 
selling;  that  in  case  the  plows  and  tractor 
did  the  worit  which  the  defendant  desired  to 
have  done  in  a  manner  satisfactory  to  him 
and  to  his  hired  man,  the  defendant  in  that 
event  would  buy  the  machinery;  that  it  was 
specifically  agreed  that  there  should  be  no 
sale  and  no  obligation  on  defendant's  part  to 
buy  either  the  tractor  or  the  plows  unless 
they  did  the  work  to  the  entire  satisfaction 
of  the  defendant  and  his  hired  man;  and 
then  it  Is  alleged  that  the  defendant  made 
every  reasonable  effort  to  do  plowing  with  the 
machinery  and  gave  it  a  thorough  trial,  but 
that  the  tractor  did  not  develop  sufficient 
power  to  plow  in  a  manner  satisfactory  to 
the  defendant  and  the  hired  man.    It  is  ol- 
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leged  tbat,  becanse  of  this  fatlnre,  tbe  de- 
fendant never  purchased  the  property  em- 
braced In  the  first  and  second  causes  of  ac- 
tion. As  to  the  fourth  cause  of  action,  It  Is 
alleged  that  the  trips  were  not  made  for  the 
benefit  of  the  defendant,  but  for  the  plaintiff, 
on  account  of  his  desire  to  make  the  sale  of 
the  machinery. 

The  plaintiff  lived  at  Charlson,  N.  Dak., 
en  Inland  town  in  McKenzle  county,  some  20 
miles  distant  from  the  railroad  station  of 
Sanish.  He  conducted  a  store  and  hotel 
business  transporting  his  freight  overland 
from  Sanish.  At  the  time  of  the  transaction 
in  question,  be  had  a  subagency  for  the  sale 
of  Fordson  tractors.  The  defendant  lived 
at  Tioga  in  ■Williams  county,  and  owned 
certain  land  In  the  vicinity  of  Charlson,  which 
he  desired  to  put  Into  crop  in  1919.  On  or 
about  May  14th,  the  defendant  was  In  Charl- 
son, en  route  to  his  farm,  for  the  purpose  of 
making  arrangements  for  plowing.  While 
there  he  became  interested  In  the  purchase 
of  a  Fordson  tractor,  and  went  with  the 
plaintiff  to  see  one  In  operation.  On  or  about 
the  15th,  an  arrangement  was  made  whereby 
the  plaintiff  was  to  furnish  a  tractor  for  the 
price  of  $1,025,  or  $20  above  the  list  prlca 
The  defendant  gave  his  check  for  $50  whldi 
the  plaintiff  claims  was  In  part  payment  of 
the  price,  and  which  the  defendant  contends 
was  simply  an  evidence  of  his  good  faith. 
The  plaintiff  was  to  bring  the  tractor  from 
Banish  to  Charlson.  This  he  did.  On  the 
following  Monday  (May  10th),  the  d^endant 
returned  to  Charlson,  and  be,  together  with 
a  man  furnished  by  the  plaintiff,  tocdc  the 
tractor  to  the  defendant's  farm.  Late  that 
evening  the  deifendant  returned  to  the  plain- 
tllTs  place  of  business,  and,  according  to  the 
latter,  reported  that  the  tractor  worked  fine. 
This  la  disputed  by  the  defendant.  Next  day 
defendant  Larson  returned  to  Tioga.  The 
testimony  Is  altogether  conflicting  concerning 
the  exact  nature  of  the  transaction,  and  paz^ 
ticularly  with  regard  to  the  negotiations  snb- 
sequent  to  the  delivery  of  the  tractor,  the 
plaintiff  claiming  that  the  defendant,  after 
trying  the  machine,  promised  to  give  him  a 
check  for  the  balance  of  the  price,  and  the 
defendant  tbat  the  plaintiff  bad  guaranteed 
°  that  the  tractor  would  work  to  the  satisfac- 
tion of  him  and  his  hired  man,  which  be 
claims  it  failed  to  do.  The  defendant,  bow- 
ever,  stopped  payment  <»  the  $60  dieck, 
never  paid  the  balance,  and  never  returned 
the  tractor.  The  plaintiff  admitted  that  he 
had  agreed  that,  if  the  tractor  did  not  pull 
the  two  plows  on  the  ground  that  was  to  be 
plowed,  the  defendant  was  at  liberty  to  bring 
it  back.  The  case  was  submitted  to  the  Jury, 
and  a  verdict  returned  for  $1^235. 

[1]  The  principal  assignments  of  error 
argued  upon  this  appeal  relate  to  the  in- 
structions of  the  court  to  the  Jury.  It  is 
argued  that  the  Instructions  did  not  cover 
the  Issues  Joined,  and  that  they  Ignored  or 
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failed  to  properly  state  the  law  applicable 
to  the  contract  If  made  according  to  the  de- 
fendant's version  of  the  facts.  Regarding  the 
principal  issue,  the  court  Instructed  the  Jury 
that  the  plaintiff,  in  order  to  recover,  must 
prove  by  a  fair  preponderance  of  the  evidence 
that,  <Hi  or  about  the  16tb  of  May,  1019,  he 
sold  and  delivered  to  tbe  defendant  the  Ford- 
son tractor  and  two  Oliver  plows,  for  which 
the  defendant  agreed  to  pay  $1,025  In  cash; 
that  the  defendant  acc^ted  the  property, 
but  failed  to  pay  this  sum.  This  was  fol- 
lowed by  a  charge  that.  If  from  the  evidence 
the  Jury  should  find  that  a  sale  was  made 
upon  approval  or  on  trial  or  on  satisfaction, 
and  tbat  the  defendant  signified  his  approval 
or  acceptance  to  the  plaintiff,  or  did  any 
other  act  adopting  the  transactlem,  they 
should  find  for  the  plaintiff.  Then  a  farther 
Instruction  was  given  that,  if  the  Jury  found 
from  the  evidence  that  a  contract  for  the 
sale  of  the  tractor  was  made  upon  approval 
or  on  trial,  anQ  the  tractor  d^Ivered,  they 
should  find  for  the  plaintiff  if  defendant 
failed  to  return  or  tender  the  tractor  within 
the  time  agreed  ux)on  or  within  a  reasonable 
time,  If  no  time  was  agreed  upon.  A  fur- 
ther instruction  was  given  to  the  effect  that, 
If  the  sale  was  made  upon  approval  or  on 
trial  or  satisfaction,  and  the  plaintiff  wai^ 
ranted  the  tractor  and  plows  to  do  certain 
work,  and  they  failed  after  a  fair  trial  to  do 
such  work,  and  did  not  fulfill  the  warranty, 
tbea  the  defendant  would  have  a  rlgtit  to  re- 
scind the  contract  or  sale,  and.  If  the  tractor 
and  plows  had  already  been  received  by  him, 
to  return  them  or  offer  to  return  them  to 
the  seller.  Tfils  instruction  was  accom- 
panied by  the  following  statement  of  law,  to 
which  particular  exception  is  taken: 

"You  are  further  instructed  that,  where  an 
agreement  is  made  whereby  the  party  is  to  take 
goods  on  trial,  and  ia  to  keep  said  goods,  and 
pay  for  the  same  only  upon  condition  that  tliey 
work  satisfactorily  to  the  buyer,  the  buyer  can- 
not arbitrarily  lay  that  be  is  not  satisfied 
with  tbe  goods,  but  there  most  be  some  actual 
breach  of  warranty  in  the  property  upon  which 
tbe  buyer  bases  bis  riefasal  to  accept  tbe  goods, 
or  his  claim  tbat  the  same  are  not  satisfactory 
to  him.  In  other  works  tbe  buyer  must  act 
honestly  in  his  refusal  to  accept  and  keep  the 
goods." 

Then  follows  this  hypothetical  statement 
referring  to  the  defendant's  contention: 

"On  tbe  other  band,  if'  yon  find  that  no  con- 
tract of  sale  was  made  between  the  parties  as 
daimed  in  the  defendant's  answer,  but  tbat 
tbe  defendant  simply  agreed  to  take  tbe  tractor 
and  plows  and  give  them  a  trial,  and,  if  satis- 
factory to  him  and  his  hired  man  after  such 
trial,  that  he  was  then  going  to  enter  into  a 
contract  for  the  purchase  of  such  tractor,  and 
Chat  previous  to  such  trial  no  terms  had  been 
agreed  upon,  and  that  said  tractor  did  not  work 
satisfactory,  and  would  not  do  the  work  which 
it  was  guaranteed  to  do  by  the  plaintiff,  and 
that  tiie  defendant  so  notified  the  plalntifl  to 
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that  effect,  withio  the  time  in  which  h«  waa  to 
make  said  trial,  or,  if  no  time  was  specified, 
then  within  a  reasonable  time,  then  your  ver- 
dict should  be  for  the  defendant  upon  said 
first  cause  of  action." 

We  are  of  tbe  opinion  that  these  instruc- 
tions fairly  state  tbe  law  applicable  under 
the  issues,  and  the  conflicting  evidence  re- 
lating to  tbe  transaction.  When  read  a«  a 
whole,  we  think  the  instructions  in  elXect  stat- 
ed to  the  lury  that  they  should  not  return  a 
verdict  for  tbe  plaintiff  unless  he  had  proved 
the  contract,  as  alleged  byi  him,  accompanied 
by  such  condition  or  warranty  as  they  be- 
lieved the  evidence  supported,  and  that  such 
condition  or  warranty  had  been  fulfilled  or 
treated  as  fulfilled  by  tbe  defoudaut;  and 
that,  if  the  transaction  was  as  contended  for 
by  the  defendant,  they  should  bring  in  a  ver- 
dict in  his  favor,  if  be  was  honestly  dissatis- 
fied with  tbe  tractor. 

It  is  claimed  that  palpable  error  was  com- 
mitted in  that  part  of  tbe  instruction  in 
which  the  court  told  the  Jury  that,  where  a 
purchaser  agrees  to  keep  and  pay  for  goods 
on  condition  that  they  work  satisfactorily 
to  bim,  he  cannot  arbitrarily  say  that  he  is 
not  satisfied  with  the  goods,  "but  there  must 
be  some  actual  breach  of  warranty  in  the 
property  upon  which  the  buyer. bases  his  re- 
fusal to  accept  the  goods,"  and  tbe  case  of 
Garhind  v.  Keeler,  15  N.  D.  548,  108  N.  W. 
484,  is  relied  upon.  That  case  Is  authority 
for  tbe  rule  that,  where  a  vendor  agrees  that 
tbe  property  sold  shall  work  satisfactorily 
to  the  purchaser,  the  contract  is  not  fulfilled 
unless  the  purchaser  ia  actually  satisfied,  and 
that  it  is  not  sufficient  that  the  article  would 
satisfy  an  ordinary  man.  In  the  Instruction 
before  us  the  reference  in  this  connection 
to  breach  of  yrarranty  in  the  property  might 
be  considered  as  more  or  less  unfortunate, 
but  In  our  opinion  it  could  not  have  preju- 
diced the  defendant,  for  in  the  immediately 
following  sentence  tbe  rule  intended  to  be 
stated  was  put  in  other  language  which  ren- 
dered the  meaning  dear  beyond  a  doubt. 
The  court  stated:  "In  other  words,  the  buy- 
er must  act  honestly  in  His  refusal  to  accept 
and  keep  tbe  goods."  That  is  the  essence  of 
the  whole  of  the  preceding  statement,  and  it 
does  accord  with  the  law.  The  case  of  Gar- 
land V.  Keeler,  supra,  recosnlzes  this  rule  in 
connection  with  the  actual  satisfaction  rule 
applied  in  that  case.  It  Is  the  law  that, 
where  satisfaction  is  contract«l  for  tlie  buyer 
cannot  escape  obligation  by  an  arbitrary  dec- 
laration that  he  is  not  satisfied.  There  must 
be  honest  dissatisfaction. 

[2]  It  Is  said  that  the  court,  in  instructing 
or  attempting  to  instruct  upon  the  defend- 
ant's theory  of  the  case,  erroneously  imposed 
as  a  condition  of  finding  for  tbe  defendant 
that  tlie  Jury  should  find  that  previous  to  the 
trial  no  terms  had  been  agreed  upon.  It  is 
pointed  out  tltat  this  is  contrary  to  all  of  tbe 
r*ldeuoeb  and  that  tbe  defendant  was  prej- 


udiced by  tbe  requloBment  that  the  Jury  must 
80  find  a  condition  contrary  to  the  undisput- 
ed facts  before  they  could  render  a  verdict 
for  the  defendant.  We  do  not  beUeve  that 
a  Jury  would  so  construe  the  clause  In  ques- 
tion. This  part  of  the  instruction  related  to 
the  defendant's  theory  as  outlined  in  the  an- 
swer— i,  e.,  that  he  simply  agnreed  to  take 
the  tractor  and  plows  and  give  them  a  trial, 
and  that  he  would  become  a  purchaser  it 
satisfied  after  trial  We  are  of  the  opinion 
that,  under  the  InstructlonB  as  a  whole,  tbe 
Jury  clearly  would  have  found  for  the  de- 
fendant had  they  believed  his  versim  of  the 
transaction,  and  that  no  prejudicial  error 
was  committed  in  the  instructions.  We  think 
the  record  discloses  that  a  fair  trial  bad 
been  had,  and  that  no  prejudicial  error  was 
committed.  It  is  therefore  unnecessary  to 
consider  tbe  otbep:  assignments  of  error 
raised  on  this  appeal. 
Tbe  Judgment  appealed  from  is  afiSrmed. 

ROBINSON   and    CHRISTIANSON,    JJ., 

concur. 
BRONSON,  3.,  concurs  in  the  result 

GRACE,  C.  J.  (dissenting).  The  following 
is  a  part  of  the  instructions: 

"Xon  ar«  further  instructed  that,  it  yoa 
find  from  the  evidence  that  a  contract  of  ule 
for  said  tractor  waa  made  upon  approval  or  on 
trial  or  on  satisfaction,  and  that  the  purchase 
price  agreed  on  was  $1,025,  and  further  find 
that  said  tractor  was  delivered  to  the  defend- 
ant by  the  plaintiff,  and  that  the  defendant  fail-  ' 
ed  to  return  said  tractAr  to  the  plaintiff,  or 
to  tuider  a  retom  thereof  within  the  time 
agreed  upon,  or  within  a  reasonable  time,  if 
DO  time  waa  agreed  upon,  then 'you  should  find 
for  plaintiff  on  the  first  cause  of  action;  and 
you  are  instructed  that  the  question  of  what  is 
a  reasonable  time  is  a  question  of  fact  for  you 
to  determine  under  all  the  facts  and  dream- 
stances  connected  with  this  particular  ease." 

"If  from  the  evidenoe  in  this  ease  you  find 
that  there  was  a  contract  of  sale  or  a  sale  en- 
tered into  between  the  plaintiff  and  defendant 
of  the  tractor  and  plows  as  claimed  by  plain- 
tiff, and  further  find  that  said  contract  of  sale 
was  made  upon  approval  or  on  trial  or  satis- 
faction, and  further  find  that  the  plaintiff  war- 
ranted said  tractor  and  plows  to  do  certain 
work,  and  that  they  failed  after  a  fair  trial  to 
do  such  work,  and  did  not  fulfill  the  warranty, 
then  the  defendant  would  have  the  right  to  re- 
scind the  contract  of  sale  or  the  sale;  and  if 
the  tractor  and  plows  had  already  been  receiv- 
ed by  him  to  return  them  or  offer  to  return 
them  to  the  seller  and  recover  any  portion  or 
part  of  the  purchase  price,  if  he  had  paid  the 
same." 

"VTou  are  further  instructed  that,  where 
an  agreement  is  made  whereby  a  party'  is  to 
take  goods  on  trial,  and  is  to  keep  said  goods 
and  pay  for  tbe  same  only  upon  condition  that 
they  work  satisfactorily  t*  the  buyer,  the  buyer 
cannot  arbitrarily  say  that  he  is  not  satisfied 
with  the  goods,  but  there  must  be  some  accoal 
breach  of  warranty  in  the  property  upon  which 
the  buyer  bases  his  refusal  to  accept  the  goods. 
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or  his  daim  that  the  same  are  not  eatisfac- 
tory  to  him.  In  other  words,  the  boyer  must 
act  honestly  in  his  refusal  to  accept  and  keep 
the  goods." 

In  our  opinion  such  Instructions  were  erro- 
neous, and  tlie  giving  of  them  was  prejudi- 
cial reversible  error.  In  this  case  there  was 
no  contract  of  warranty  as  that  term  Is  usual- 
ly understood.  If  defendant's  version  of  the 
contract  be  true — that  the  tractor  and  ma- 
chinery purchased  were  to  worli  to  his  satis- 
faction and  to  that  of  his  hired  man— then 
the  contract  was  much  broader  than  that  of 
warranty.  It  was  an  entirely  different  con- 
tract, and  the  law  of  warranty  did  not  apply 
to  it ;  hence,  U  was  error  In  the  court  to  have 
given  the  instructions  on  warranty,  where  the 
court  gave  the  Jury  to  understand  it  was  the 
defendant's  duty  to  return  the  tractor  and 
plows,  or  to  ofTer  to  return  them,  after  first 
having  rescinded  the  contract.  If  the  con- 
tract were  as  defendant  claims,  he  was  not 
required  to  return  or  offer  to  return  or  to 
rescind  the  contract  If  he  were  dissatisfied; 
all  that  was  necessary  for  him  to  do  was  to 
Inform  defendant  that  he  was  not  satisfied, 
or  that  they  were  not  satisfied. 

There  is  sufllclent  evidence  in  the  record  to 
show  that  be  did  so  inform  plaintiff,  and  also 
to  show  that  the  machinery  did  not  do  Its 
work  properly,  so  that  assuming  the 
troth  of  defandanfs  testimony  In  this  re- 
spect, there  was  a  basis  for  his  dlwatlsfao- 
tlon.  Tinder  the  instructions,  the  defendant 
not  haTlng  returned  or  offered  to  return  the 
machinery.  It  is  not  Improbable  that  this,  an- 
der  the  foregoing  instructions,  was  the  turn- 
ing point  in  the  case,  and  that  on  account  of 
this  the  Jury  found  in  favor  of  iriaintlff, 
whereas  It  Is  plain  defendant  w&s  under  no 
obligation  to  return  or  offer  to  return  the 
property.  The  wily  Instruction  In  this  branch 
<rf  the  case  proper  to  be  given  was  that,  if 
the  Jury  believed  from  the  evidence  that  tie- 
fendant  was  honestly  dissatisfied  with  the 
tractor  and  plows,  then  the  jury  should  find 
In  his  favor.  The  Instructions  as  given  was 
highly  prejudicial,  and  did  not  state  the  law 
applicable.  Garland  v.  Keeler,  16  N,  D.  549, 
108  N.  W.  484;  McCormick  Harvesting  Ma- 
chine Co.  T.  Chesrown,  33  Minn.  32,  21  N.  W. 
846.  In  the  latter  case  In  the  syllabus,  it  Is 
stated: 

"If,  upon  snch  reasonable  trial,  it  does  not 
work  satisfactorily,  it  is  not  necessary  for  him 
to  return  it  (in  the  absence  of  an  express 
agreement  to  that  effect),  bat  it  is  sufficient  if, 
within  a  reasonable  time,  he  notify  the  person 
famishing  it  in  substance  that  it  does  not  worli 
satisfactorily,  and  that  he  declines  to  accept 
it" 

It  Is  wholly  immaterial  whether  plaintiff 
was  making  much  or  little  profit  in  the  trans- 
action. The  important  question  is:  What 
was  the  contract?   And  in  the  circumstances 


of  thte  case  that  was  the  question  for  the 
Jury,  ander  proper  Instructions  by  the  court, 
which  in  this  case  the  court  wholly  failed  to 
give. 


CITIZENS'  STATE  BANK  OF  8ELFRIDQE 
V.  SMELAND. 

(Supreme  Conrt  of  North  Dakota.     Nov.  8> 

1821.    Rehearing  Debicd  Not.  18, 

1921.) 

(SyUalm*  by  «k«  Oovrt.) 

1.  Qaralshmsnt  «s>IOI  —  Statute  reqalrlng 
publication  of  summons  against  defendant 
within  60  days  held  applicable  In  aarnlshment 
proceedings. 

Where  a  garnishee  summons  was  served 
upon  a  garnishee  alone  on  January  8,  1918,  a 
disclosure  by  the  garnishee  made  on  January 
12,  1918,  and  the  summons  and  complaint  filed 
in  the  district  court  on  January  18,  1018,  and 
where,  about  2^  years  later,  an  affidavit  for 
publication  vt  the  summons  was  filed  upon  tl^e 
ground  that  the  defendant  was  and  had  been  a 
nonresident,  publication  thereof  bad,  and  judg- 
ment subsequently  upon  default  rendered 
against  the  garnishee,  it  is  held  that  the  provi- 
sions of  section  T383,  O.  L.  1913,  requiring  the 
publication  of  a  summons  within  00  days,  ap- 
plies, and  the  judgment  is  void. 

2.  Appeal  and  error  «=>224— DIreot  action  to 
vacate  void  Jadgment  upheld  where  not  ob- 
jected to  below. 

A  direct  action  to  vacate  such  void  judg- 
ment (when  entertained  by  the  trial  court  with- 
out objection),  instead  of  a  motion  or  other 
proceeding  therttlor,  may  be  apheld. 
Christianson,  J.,  dissenting  in  partk 

Appeal  from  District  Court,  Morton  Ooun- 
ty;   Berry,  Judge. 

Action  by  the  Citizens'  State  Bank  of 
Selfridge  agninst  Olaf  Smeland,  and  from  an 
order  sustaining  a  demurrer  the  plaintiff 
appeals.    Iteversed. 

Norton  &  Eelsch,  of  Mandan,  for  appel- 
lant. 

Jacobsen  &  Murray,  of  Mott,  for  respond- 
ent. 

BBONSON,  J.  [1]  This  Is  an  action  to 
vacate  a  Judgment  against  the  plaintiff  as 
garnishee.  An  appeal  has  been  taken  from 
an  order  sustaining  a  demurrer  to  the  com- 
plaint. Among  other  things,  the  complaint 
sets  forth  the  following  allegations:  On 
January  3,  1918,  the  defendant  prepared  a 
summons  and  complaint  in  an  action  against 
one  Flynn,  also  a  garnishment  summons  and 
affidavit  therein,  naming  the  plaintiff  herein 
as  garnishee.  On  January  8,  1918,  the  gar- 
uistiment  summons  and  affidavit  were  served 
upon  the  garnishee.  On  January  12,  1918, 
the  garnishee  disclosed  the  possession  of  a 
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AOte  for  about  1340,  owned  by  Flynn.  On 
January  IS,  1918,  tbe  summonB  and  com- 
plaint  were  filed  In  tbe  district  court,  fifore 
than  two  years  later,  on  June  28, 1920,  there 
was  filed  In  the  district  court  an  affidavit 
for  publication  of  the  summons,  stating  that 
the  defendant  Flynn  was  not  a  resident  of 
the  state  and  that  the  place  of  bis  reiddence 
was  unknown.  On  Noyember  20, 1920,  there 
were  filed,  by  the  attorneys  for  Smeland,  af- 
fldavits  of  default,  stating  that  tbe  sum- 
mons  was  published  for  six  weeks  from  Ju- 
ly 1,  1920,  to  August  5,  1920,  and  that  no 
answer  or  demurrer  had  been  serred  upon 
them,  although  the  statutory  time  therefor 
had  Expired.  Pursuant  to  findings  of  the  trial 
court,  judgment  for  $310.15  and  costs  in  fa- 
vor 0^  Smeland  and  against  Flynn  was  al- 
tered on  November  20,  1920.  Likewise  pur- 
suant to  the  order  of  the  trial  court,  Judg- 
ment for  $240.44  and  interest  in  favor  of 
Smeland  and  against  the  plalntifl  herein,  as 
garnishee,  was  entered  on  December  27, 
1920.  The  complaint  also  alleges  that  the 
defendant  did  not  make  publication  of  the 
summons  within  80  days,  as  required  by 
statute;  that  the  plaintiff,  several  months 
after  its  disclosure,  believing  that  tbe  action 
of  Smeland  had  been  discontinued,  paid  to 
others  the  property  of  Flynn  in  its  posses- 
sion; that  the  Judgment  against  the  gar- 
nishee is  void ;  that  its  remedy  by  motion  is 
not  now  available  (section  7483,  C.  U  1913) ; 
and  that  it  ijossesses  no  other  plain,  speedy, 
or  adequate  remedy  at  law.  The  trial  court, 
in '  sustaining  the  demurrer,  held  that  the 
complaint  did  not  state  a  cause  of  action; 
that  there  is  no  statutory  limitation,  in  gar- 
nishment proceedings,  upon  the  time  when 
an  aflldavlt  for  publication  must  be  filed; 
that  It  was  not  necessary  for  Smeland  to 
proceed  with  publication  of  the  summons 
against  Flynn  within  60  days  after  tbe 
service  upon  the  garnishee. 

We  are  of  the  opinion  that  the  trial  court 
erred.  The  Jurisdiction  of  the  trial  court  in 
the  action  against  Flynn  and  in  the  gar- 
nishment proceeding  were  mutually  depend- 
ent upon  appropriate  proceedings  in  each  ac- 
tion. The  garnishment  proceedings,  al- 
though deemed  an  action  (section  7581,  C.  li. 
1913),  were  nevertheless  dependent  upon  Ju- 
risdiction In  tbe  main  action.  If  no  Juris- 
diction would  be  secured  against  the  defend- 
ant, no  Jurisdiction  would  remain  in  the 
garnishment  proceedings  upon  which  a  Judg- 
ment might  be  rendered  against  the  gar* 
nishee.  To  permit  the  garnishment  process  to 
be  served  and  the  Jurisdiction  of  the  trial 
court  to  obtain  over  the  "res,"  it  was  neces- 
sary that  a  summons  in  the  main  action 
simultaneously  issue.  Section  7568,  0.  lu 
1913.  The  court  might  acquire  a  Jurisdic- 
tion either  by  the  service  of  the  summons  or 
the  service  of  the  garnishee  summons.  Sec- 
tion 7583,  0.  L.  1013.    Upon  the  service  of 


the  garnishee  aummons  herein  the  court  ac- 
quired a  Jurisdiction.  Tbe  garnishment  pro- 
ceedings thereupon  were  deemed  an  action  by 
'Smeland  against  the  plaintifT,  as  garnishee, 
and  Flynn,  as  the  defendant  Section 
7581,  C.  L.  1913.  The  garnishment  action 
was  then  an  action  pending.  The  court  then 
possessed  Jurisdiction  to  proceed  by  publica- 
tion of  the  summons  in  the  main  action.-  The 
main  action  and  the  garnishment  action 
were  then  piutually  dependent  upon  the  oth- 
er for  the  retention  of  Jurisdiction. 

Jurisdiction,  if  it  existed  at  all,  was  nec- 
essarily predicated  upon  the  nonresldence  of 
the  defendant.  Otherwise,  the  garnishment 
proceedings  would  be  void  because  no  service 
was  made  upon  the  defendant  Section 
7571,  C.  h.  1913. 

Section  7383,  C.  L.  1913,  provides  tbat  an 
action  is  commenced  by  the  service  of  a 
summons;  that  an  attempt  to  commence  an 
action  is  deemed  equivalent  to  the  com- 
mencement thereof,  when  the  summons  is 
delivered  with  the  Intent  that  it  shall  be  ac- 
tually served  to  the  sheriil  or  other  officer 
of  the  county  in  which  the  defendant  re- 
sides, etc.;  that  such  an  attempt  must  be 
followed  by  the  first  publication  of  tbe  sum- 
mons or  the  service  tiiereof  vrithln  60  days. 

The  contention  of  the  reqpondent  that  this 
section  only  concerns  the  statute  of  lim- 
itations, as  stated  in  the  subsequent  sections, 
must  be  denied.  The  section  is  a  goteral  pro- 
vision in  the  Code  of  Civil  Procedure. .  Thus 
it  has  been  during  and  oinoe  territorial 
days.  Section  62,  Code  Ciy.  Pioe.  1877.  Tbe 
policy  of  the  law  expressed  thront^out  tbe 
Code  of  Civil  Procedure  is  for  tbe  expedition 
of  Utigatlon.  Sections  7423,  7426^.  7432, 
7539,  G.  L.  1913.  It  must  be  presumed  tbat 
when  the  garnishee  made  its  diadoanre^  and 
Smeland  thereafter  filed  bla  rammona  and 
complaint  there  was  an  intent  to  bold  Ju- 
risdiction and  to  deliver  the  summons  and 
complaint  for  purpose  of  securing  service  up- 
on the  defendant  as  a  nonresident  Other- 
wise there  existed  no  Jurisdiction.  Sudi  de- 
livery and  filing,  together  with  the  Jurisdic^ 
tion  acquired  over  the  garnishee,  brought 
tbe  proceedings,  in  our  opinion,  within  the 
purview  and  policy  of  the  statute,  and  re- 
quired a  publication  within  tbe  time  pre- 
scribed. Such  publication  was  not  made, 
and  the  Judgment  accordingly  is  void.  See 
Atwood  V.  Tucker,  26  N.  D.  622,  631,  145  N. 
W.  587,  61  L.  R.  A.  (N.  S.)  697 ;  Rhode  Island 
r.  Keency,  1  N.  D.  411,  45  N.  W.  341. 

[2]  Respondent  contends  that  plaintUTs 
remedy  was  by  motion  and  not  by  action, 
unless  satisfactory  reasons  are  alleged  for 
not  proceeding  by  motion.  This  is  an  action 
to  vacate  a  void  Judgment  The  proper 
practice  undoubtedly  was  to  seek  the  exer- 
cise of  the  inherent  powers  of  the  court  by 
motion,  or  to  aptie&l  from  tbe  Judgment 
Qaar,  Scott  &  Co.  T.  Spauldins,  2  N.  D.  414, 
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61  N.  W.  867.  Such  proceedings  would  be 
more  ezpeditlouB.  Section  7483,  C.  L.  1913, 
does  not  apply.  Martinson  t.  MarzoU,  14  N. 
D.  301, 809, 108  N.  W.  087.  However,  an  action 
to  vacate  a  void  judgment  may  be  entertain- 
ed. 28  Cyc.  948;  Freeman  ▼.  Wood,  11  N. 
D.  1,  8,  88  N.  W.  721.  The  trial  court  did 
entertain  tbls  action  without  objection.  We 
are  not  disposed  to  disturb  the  action  of  the 
trial  court  because  of  the  existence  of  other 
more  appropriate  methods  of  procedure. 
The  order  is  reversed,  with  costs. 

ROBINSON,  J.,  concurs. 

GRACE,  0.  J.,  concurs  In  the  result 

BIRDZELL,  J.  In  my  opinion  Oie  pro- 
ceeding should  have  been  by  motion,  but  as 
the  whole  matter  was  before  the  lower  court, 
and  it  apparently  considered  the  merits  as 
folly  as  if  a  motion  had  in  fact  been  made, 
I  am  of  the  opinion  that  this  court  should 
consider  the  morlts.  I  agree  with  the  prln- 
ctaxtl  opinion. 

CHRISTIANSON,  J.  (concurring  in  pert 
and  dissenting  in  part).  This  is  an  equi- 
table action  to  vacate  and  annul  a  certain 
judgment.  There  was  a  general  demurrer 
to  the  complaint  The  trial  court  sustained 
the  demurrer,  and  the  plaintiff  has  appeal- 
ed. The  question  presented  to  the  trial 
court  and  also  presented  to  this  court  Is 
whether  the  complaint  did  or  did  not  state 
a  cause  of  action.  I  am  inclined  to  the  view 
that  the  complaint  did  not  state  a  cause  of 
action,  and  that  the  trial  court  was  correct 
in  so  ruling.  There  Is  no  question  but  that 
the  relief  which  plaintiff  seeks  to  obtain  in 
this  action  might  have  been  obtained  by  a 
motion  to  vacate  the  judgment  made  In  the 
action  In  which  the  Judgment  was  entered. 


For  It  Is  well  settled  that  the  remedy  by  mo- 
tion applies  not  only  in  cases  which   fall  \    Action  by  Christ  Moen  and  another  against 


within  the  provisions  of  sectlfm  7483,  O.  L. 
1913  (authorizing  the  vacation  of  the  judg- 
ment taken  against  a  party  tlirough  his  mis- 
take, inadvertence,  surprise,  or  excusable 
neglect),  bat  is  equally  applicable,  and  ex- 
ists wholly  Independent  of  the  statute,  In 
cases  where  judgments  have  been  rendered 
without  jurisdiction  or  obtained  through 
fraud  upon  the  Injured  party  and  the  court 
Xorke  v.  Yorke,  3  N.  D.  843,  358,  65  N.  W 
1096;  Williams  v.  Falrmount  School  Dis- 
trict 21  N.  D.  198,  204,  129  N.  W.  1027.  In- 
asmuch as  it  clearly  and  Indisputably  ap- 
pears that  a  remedy  by  motion  was  and  Is 
both  available  and  adequate,  it  seems  to  me 
that  the  complaint  wholly  falls  to  set  forth 
a  cause  of  action  for  the  vacation  and  an- 
nulment of  the  judgment  See  Freeman  r. 
Wood,  14  N.  D.  96, 106,  103  N.  Wl  892 ;  Free- 


man on  Judgments  (4th  Ed.)  i  497 ;  IS  B.  C. 
L.  p.  748. 

Inasmuch  as  my  Associates  are  of  the 
opinion  that  an  action  will  lie  under  the 
facts  set  forth  in  the  complaint  in  this  case, 
even  though  the  remedy  by  motion  is  avail- 
able, and  hence  have  found  It  necessary  to 
also  dlscius  and  decide  questions  relative  to 
the  validity  of  the  judgment  I  deem  it  prop- 
er to  say  that  I  agree  with  what  is  said  by 
Mr.  Justice  Bronson  in  that  portion  of  bis 
opinion  covered  by  paragraph  1  of  the  sylla- 
bus. In  other  words,  I  am  entirely  agreed 
that  If  the  facts  set  forth  In  the  plaintliTs 
complaint  in  this  case  were  presented  in 
support  of  and  established  upon  a  motion  to 
vacate  the  judgment  In  the  original  action. 
It  would  be  the  duty  of  the  trial  court  to  set 
aside^  vacate,  and  annul  the  judgment 


MOEN  et  al.  v.  KILZER  LUMBER  CO. 

(Supreme  Conrt  of  North  Dakota.     Oct  19, 
1921.) 

(Byllabut  hy  the  Court.) 

Chattel  mortgages  «=> 1 97(1)— Creditor  lAtach- 
Ino  engine  prior  to  filing  of  purchase-money 
mortgage  held  not  sniMequent  creditor  In  good 
faith. 
For  the  conversion  of  a  Case  engine  plain- 
tiffs bring  this  action  and  recover  a  judgment 
for  $400  and  costs.    The  plaintiffs  claim  nnder 
a  chattel  mortgage.    Defendant  daims  under  an 
attachment  which  w«b  levied  prior  to  the  filing 
of  the  mortgage.     The  attachment  was  for  a 
debt  which  existed  prior  to  the  execution  of  the 
mortgage.    Hence  tiie  lumUbr  company  is  not  a 
subsequent  creditor  in  good  faith  and  its  claim 
does  not  take  precedence  over  the  mortgage. 

Appeal  from  District  Court  Dunn  County ; 
H.  L.  Berry,  Judge. 


the  KUzer  Lumber  Company.    Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

T.  F.  Murtha,  of  Dickinson,  and  H.  L>.  Mol- 
loy,  <rf  Halllday,  for  appellant. 

Thorstein  Hyland,  of  Mandan,  for  respond- 
ents. 

ROBINSON,  J.  This  is  an  appeal  from  a 
judgment  of  $400  and  costs  against  the  de- 
fendant for  the  conversion  of  a  J.  I.  Case 
engine.  In  May,  1919,  at  Beulah,  the  plain- 
tiff sold  the  Case  engine  to  ISam  Crosby,  and 
for  the  purchase  price  Crosby  made  to  them 
a  promissory  note  and  a  mortgage  on  the 
atgine  for'$700.  The  mortgage  was  duly  ex- 
ecuted, and  on  December  8,  1919,  it  was  filed 
in  the  office  of  the  proper  register  of  deeds. 
In  November,  1919,  and  before  the  filing  of 
the  mortgage,  defendant  commenced,  or  at- 
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tempted  to  commence,  an  action  against  the 
mortgagor,  obtained  an  attachment,  and  lev- 
ied the  same  on  the  engine.  Then  he  ob- 
tained a  Judgment  and  an  execution  under 
which  the  engine  was  offered  for  sale  and 
sold  to  the  defendant  In  this  action  the 
judgment  and  the  execution  were  Justly  held 
void  for  the  reason  that  the  proof  failed  to 
show  any  service  of  the  summons;  but  If 
the  Judgment  and  the  execution  were  valid 
that  would  be  of  no  avail  to  the  lumber  com- 
pany, because  it  is  not  In  position  to  assert 
any  rights  aa  a  subsequent  bona  fide  pur- 
chaser or  a  subsequent  creditor.  Its  action 
against  the  mortgagor  is  based  on  two  prom- 
issory notes  made  on  December  S,  IdlS. 
Hence  it  cannot  be  either  a  subsequent  bona 
fide  purchaser  or  a  subsequent  creditor,  and 
the  filing  of  the  mortgage  Is  of  no  conse- 
quence. This  case  is  ruled  and  governed 
by  a  well-considered  dedsion  of  this  court 
which  Is  directly  in  point  TTnion  National 
Bank  v.  Culm,  3  N.  D.  208-211,  64  N.  W. 
1034,  44  Am.  St  Rep.  533.  The  reason  Is 
that  a  subsequent  creditor  parts  with  his 
property  on  the  apparent  responsibility  of 
his  debtor  by  reason  of  property  then  owned 
and  possessed  by  him.  When  the  lumber 
company  trusted  Crosby  to  the  amount  of 
$400,  the  presumption  Is  they  knew  of  Ms 
circumstances  and  knew  he  bad  the  means  to 
buy  and  pay  for  the  Case  engine.  That  was 
notice  sufficient  to  put  them  on  th^r  guard, 
They  knew  that  if  be  bought  such  an  engine 
or  any  prt^ierty  of  like  value  it  would  be  sut>- 
Ject  to  a  mortgage  or  a  lien  for  the  purchase 
money.  Good  faith  consists  in  an  honest  in- 
tention to  refrain  from  taking  an  uncon- 
scionable advantage  of  another,  even  through 
the  forms  and  technicalities  at  the  law. 
Judgment  affirmed. 

GRACE,  O.  J.,  and  CHRISTIANSON  and 
BIRDZELL,  J  J.,  concur. 

BRONSON,  J.  (specially  concurring).  I 
c(»cur  in  an  affirmance  ap<Mi  the  ground 
that  upon  the  record,  the  lien  of  the  chattel 
mortgage  was  prior  to  that  of  the  attachmmt 
proceedings.  Union  Nat  Bank  v.  Oium,  S 
N.  D.  193,  54  N.  W.  1034,  44  Am.  St  Rep. 
533;  Petrie  v.  Wyman,  35  N.  D,  126,  144, 
159  N.  W.  616. 


ELLEFSON  v.  ELLEFSON. 

(Supreme  Court  of  North  Dakota.    Oct  19, 
1921.) 

(ByUahut  hy  fh»  Court.) 

Divorce  <3=3252— In  grantlnp  divorce  for  Incur- 
able Insanity,  held  proper  to  divide  the  prop- 
erty between  plaintHT  wife  and  the  Imane  hus- 
band. 

Plaintiff  was  granted  a  decree  of  absolute 
divorce  frotn  defendant  on  the  ground  of  his  in- 


■  curable  insanity.  The  court  in  its  decree  made 
a  division  of  defendant's  property  between  them, 
giving  to  plaintiff  all  of  it  except  property  val- 
ued at  about  $12,000,  which  it  permitted  to  re- 
main in  defendant's  name  and  as  his  portion  of 
the  property.  From  the  decree  plaintiff  appeals 
and  assigns  error  in  that  the  court  did  not  de- 
cree her  all  of  the  property.  It  is  held,  fur  rea- 
sons stated  in  the  opinion,  that  the  decree  was 
proper  and  without  error. 

Appeal  from  District  Court  Stutsman 
County;  W.  L.  Nuessle,  Judge. 

Action  by  Anse  BUefSon  afiaiiut  Nela  19- 
lefson  for  divorce.  Decree  for  plaintiff  giv- 
ing her  all  of  defendant's  property  except  100 
acres  of  land,  and  the  plaintiff  appeala.  Af- 
firmed. 

John  A.  Jorgenson,  of  Jamestown,  for  ap- 
pellant 

John  W.  Oarr,  of  Jamestown,  for  respond- 
ent 

QRACSB,  O.  J.  This  was  an  action  brought 
by  the  plaintiff  against  the  defendant  to 
obtain  a  divorce  on  the  ground  of  his  incur- 
able insanity. 

The  material  facts  are  as  follovrs:  Plain- 
tiff and  defendant  intermarried  In  Norway 
in  1886,  and  they  afterward  removed  to  the 
United  States  and  located  in  Sargent  county, 
N.  D.  To  the  marriage  were  born  seven 
cblldroi,  all  of  whom  are  living  with  the  ex- 
ception of  two,  and  all  are  of  legal  age  except 
one. 

In  1888  the  defendant  purchased  the  tree- 
claim  rights  of  a  third  party  to  the  south- 
west quarter  of  section  14,  township  132 
north  of  range  55,  In  Sargent  county,  N.  D., 
and  filed  on  the  same  as  a  homestead.  In 
1892  defendant  purchased  on  crop  payment 
the  northwest  quarter  of  the  same  sectlMi 
and  later  made  full  pajmient  of  the  pur- 
chase price  and  received  title  thereto.  In 
1901  defendant  was  comnoftted  from  Sargent 
county  to  the  hospital  for  the  insane  at 
Jamestown.  He  escaped  from  there  and 
returned  home,  remaining  there  until  Jan- 
uary, 1903,  when  he  was  again  committed  to 
the  said  hospital,  where  he  has  ever  since 
remained.  It  is  claimed  that  his  insanity  is 
Incurable. 

Defendant  was  the  owner  of  considerable 
property  worth  between  $2,000  and  $3,000,  and 
$2,000  in  cash  at  the  time  of  the  triaL  The 
homestead  of  about  160  acres  at  this  tioK 
was  worth  about  $16,000,  and  the  160  acres 
which  was  purchased  on  contract  was  worth 
about  $12,000.  Plaintiff  at  this  time  also 
appeared  to  have  between  $2,000  and  $3,000 
in  cash  and  Liberty  Bonds  In  her  name. 

The  trial  court  granted  the  plaintiff  a 
divorce  and  decreed  to  her  all  of  defendant's 
property  with  the  exception  of  the  160  acres 
which  had  been  ptuchased  on  contract  and 
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which  had  beeb  fully  jmid  for  by  the  defend- 
ant In  short,  the  trial  court  awarded  her 
approximately  $20,000  and  left  In  the  name 
of  the  defendant  the  land  above  mentioned 
of  the  value  of  about  $12,000. 

The  only  error  assigned  on  this  ai^al  la 
the  refusal  of  the  trial  court  to  transfer  the 
whole  of  the  proi)erty  to  plalntUf  Instead  of 
leaving  In  his  name  the  northwest  Quarter 
of  section  14,  township  132,  range  55.  In 
this  we  are  dear  there  Is  no  error.  The 
same  rule  we  think  would  be  applicable  here 
as  on  dlvlrion  of  property  In  a  divorce  pro- 
ceeding based  upon  other  statutory  grounds 
for  divorce  than  that  of  Insanity.  The  trial 
court  made  what  It  thought  was  a  fair  divi- 
sion of  the  property  In  all  of  the  circum- 
stances of  the  case. 

It  would  seem  that  It  has  exercised  a  wise 
dlscretioa  In  the  matter  and  one  which 
should  not  be  disturbed  unless  for  more  force- 
ful reasons  than  have  been  presented  to  us. 
It  Is  claimed,  however,  by  the  plaintiff,  that 
all  of  her  children  signed  a  request  that  aU 
of  the  property  be  transferred  to  their  moth- 
er, the  plaintiff.  But  notwithstanding  this, 
the  trial  court  thought  it  wise  and  just  that 
a  certain  portion  of  the  property  should 
remain  in  the  defendant's  name,  and  we  are 
unable  to  discover  any  good  reason  why  Its 
decree  In  this  respect  is  not  equitable  and 
just  Certainly  the  amoimt  left  defendant 
will  not  be  squandered,  as  It  appears  he  will 
in  all  probability  spend  the  remainder  of  hla 
days  in  the  hospital  for  the  Insane,  There 
will  also  continue  to  be  a  guardian  over  his 
estate  whether  it  be  his  wife,  who  has  now 
procured  a  divorce,  or  some  othei;  competent 
persmi. 

There  is  another  very  good  reason  why  a 
portion  of  the  property  should  be  left  In  the 
name  of  the  defendant.  His  estate,  in  the 
conditions  mentioned  In  the  statutes,  section 
2570  of  the  C.  L.  lOia  as  amended  by  chap- 
ter 108  of  the  Laws  of  1916,  chapter  144  of 
I<aw8  of  1919,  and  other  amendatory  laws, 
If  any,  may  be  charged  with  the  expense  In- 
curred by  any  county  In  the  state  for  his 
treatment  and  maintenance  in  tlie  hospital 
for  the  insane. 

Hence  the  wisdom  of  the  decree  of  the 
trial  court  requiring  that  a  portion  of  the 
estate  remain  in  defendant's  name,  so  that  in 
the  event  such  estate  is  properly  and  legally 
charged  with  any  of  such  expense  there  will 
be  property  out  of  which  it  may  be  paid. 
The  entire  record  has  been  examined  with 
care,  and  we  find  no  error  committed  by 
the  trial  court 

The  judgment  is  afllrmed.  Respondent  Is 
entitled  to  his  costs  and  dlsbursementa  on 
appeaL 
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MANDAN   NEWS  v.  HENKE,   President  6f 
Board  of  City  Com'rs,  et  al. 

(Suprem*  Ooort  of  North  Dakota.     Oct  IB, 
1821.) 

fByllabut  hy  the  Court.) 

i.  Mandwnas  «» 10— City  offloar*  nay  sot  be 
oompelled  to  issa*  warraats  on  oaneral  fund, 
after  baving  offered   to  iasue  warrants  on 
special  fund  far  same  debt. 
Plaintiff  brought  as  action  of  mandamus  to 
compel  defendants  to  issue  to  it  certain  war- 
rants drawn  on  the  general  funds  of  the  city  of 
Mandan,  they  having  theretofore  declined  to  is- 
sue such  warrants,  but  offered  to  issue  war- 
rants drawn  on  the  special  street  lightiug  fund, 
claiming  that  the  proper  one  against  which  the 
warrants  sbonld  be  drawn. 

The  court  declined  to  issne  tha  writ  of 
mandamus,  and  for  reasons  stated  in  the  opin- 
ion, it  is  held,  its  refusal  to  do  so  was  not 
error. 

2.  Refusal  to  grant  mandamus  against  defend- 
ants bald  not  error. 
The  court  did  not  err  in  granting  judgment 
in  favor  of  defendants.  . 

Appeal  from  District  Court,  Morton  Coun- 
ty; H.  L.  Berry,  Judge. 

Application  by  the  Mandan  News  for  a 
writ  of  mandamus  against  H.  Ii.  Henke,  as 
President  of  the  Board  of  City  Commisalon- 
ers,  and  W.  H.  Seltz,  as  City  Auditor  of  the 
City  of  Mandan,  N.  D.  Writ  refused  and 
action  dismissed,  -  and  the  plAintlff  appeals. 
Affirmed. 

Charles  L.  Cmm  and  T.  X  ECrause,  both  of 
Mandan,  for  appellant 

L.  H.  Connolly,  of  Mandan,  for  respond- 
ents. 


GRACE,  O.  J.  This  action  is  one  where  the 
plaintiff  sought  to  procure  the  district  court 
of  Morton  county  to  issue  a  peremptory  writ 
of  mandamus  against  the  president  of  the 
board  of  city  commissioners  and  the  city  au- 
ditor of  the  city  of  Mandan,  to  compel  them 
to  issue  warrants  for  the  amounts  hereinaft- 
er mentioned  against  the  general  funds  of  the 
dty. 

The  case  was  tried  by  the  court.  It  re- 
fused to  issue  the  writ,  and  dismissed  the  ac- 
tion. 

[1]  The  material  facts  are  as  follows:  Dur- 
ing the  year  1919  and  1920  the  city  of  Man- 
dan installed  a  special  system  of  street  light- 
ing, under  section  3745  of  the  Compiled  Laws 
of  North  Dakota  of  1913,  as  amended  by 
chapter  69  of  the  Session  Laws  of  1915.  A 
special  street  lighting  district  and  a  special 
assessment  fund  for  said  district  were  creat- 
ed. The  plaintiff  published  the  resolutions 
in  connection  therewith,  and  certain  notices 
for  bids.  At  the  time  of  these  publications, 
no  special  fund  had  been  provided,  the  spe- 
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dal  street  lighting  system  not  having  been 
at  this  time  fuUy  established.  At  the  time 
these  publications  were  made,  no  question 
was  raised  about  the  method  of  paying  the 
printer  for  the  publication  of  them.  Sub- 
sequently the  street  lighting  system  was  es- 
tablished in  accordance  with  the  laws  above 
mentioned,  and  the  dty  made  contracts  for 
the  installation  of  the  lighting  system.  The 
commission  levied  special  assessments  upon 
the  property  within  the  Improvement  district, 
subject  to  levy  for  the  cost  of  the  lighting 
system,  and  afterward  plaintifF  published  the 
special  assessment  list,  giving  two  publica- 
tions thereof.  It  presented  two  bills  to  the 
dty:  One  for  $280.72,  which  was  allowed 
November  8,  1920;  the  other  for  $292.16, 
which  was  allowed  December  6,  1920.  At 
the  time  they  were  allowed,  the  city  bad 
made  provision  for  a  fund,  designated  street 
lighting  district  No.  1  fund  of  the  dty  of 
Mandan,  N.  D. 

After  the  bill  for  $280.72  had  been  allowed 
by  the  dty  commissioners,  the  defendants  is- 
sued a  warrant  for  that  sum  drawn  on  the 
special  street  lighting  fund.  This  was  hand- 
ed to  Mr.  Roth,  vice  president  of  the  board 
of  directors  of  Qie  plaintUF  corporation.  At 
the  time  be  received  it  he  did  not  examine  it, 
but  soon  afterward  did,  and,  on  finding  that 
it  was  drawn  on  the  spedal  street  lighting 
fund,  returned  it  to  the  dty  auditor  and  in- 
formed him  that  the  plaintUT  refused  to  ac- 
cept It,  because  it  was  not  drawn  on  the  gen- 
eral fund.  The  auditor  offered  plaintifl 
warrants  drawn  on  the  spedal  street  light- 
ing fund,  which  offer  was  refused,  and  war- 
rants on  the  general  fund  demanded. 

Chapter  00  of  the  Laws  of  1915,  supra,  pro- 
vide in  part  as  follows: 

"If  the  owners  of  the  majority  of  the  prop- 
erty abutting  street  or  streets  where  said  light- 
ing system  is  to  be  installed,  shall  not  within 
ten  days  after  the  last  publication  of  said 
notice  protest  against  said  lighting  system  or 
improvement,  then  the  majority  of  such  owners 
shall  be  deemed  to  have  consented  thereto,  and 
such  dty  may  proceed  to  provide  for  the  con- 
strnction  of  such  improvement  and  to  assess 
the  costs  thereof  against  the  abutting  property 
in  the  same  manner  and  with  the  same  notice 
and  according  to  the  same  forms  and  procedure 
as  now  provided  by  statute  for  the  construc- 
tion and  aBsessment  of  street  paving;  and  upon 
such  proceedings  being  taken  and  completed, 
the  cost  of  such  construction  or  such  part 
thereof  as  the  counsel  or  commission  shall 
deem  proper,  be  assessed  against  the  abutting 
property  in  the  same  manner  and  according  to 
the  same  form  as  now  provided  by  law  for  the 
assessment  of  the  cost  of  street  paving." 

Section  3726,  C!omplled  Laws  of  1913,  pro- 
vides how  special  assessments  shall  be  made 
In  case  of  the  construction  of  sewers,  paving, 
etc.,  to  pay  the  costs  thereof,  or  such  part 
thereof  as  is  to  be  paid  by  spedal  assessment, 
Indudlng  all  expense  In  making  such  assess- 
ment, publishing  necemary  nottces  with  ref- 
erence thereto^  eta    As  the  cost  of  the  spe- 


;  dal  lighting  system  la  to  be  assessed  against 
the  abutting  property  in  the  same  manner, 
and  with  the  same  notice,  and  according  to 
the  same  forms  and  procedure  as  now  pro- 
vided by  statute  for  the  construction  and  as- 
sessment of  street  paving,  and  as  section 
3726,  with  reference  to  street  paving,  desig- 
nates publication  of  notices  as  part  of  the 
expense  and  costs  of  construction  of  the  pave- 
ment, it  would  seem  that  the  cost  of  publica- 
tion of  notices  in  connection  with  the  estab- 
lishment of  a  spedal  street  lighting  system, 
or  of  special  assessments  therein  to  l>e  levied, 
should  be  considered  a  part  of  the  cost  of 
construction  thereof.  With  what  above  has 
been  stated  in  mind,  we  may  proceed  to  a 
disposition  of  the  questions  here  presented. 

This  action,  as  above  stated,  being  one  to 
procure  the  issuance  of  a  peremptory  writ 
of  mandamus  for  the  purpose  above  men- 
tioned, it  is  incumbent  upon  the  plaintiff  to 
show  that  it  is  the  plain  legal  duty  of  the 
defendants  to  perform  the  act  which  It  seeks 
to  compel  by  the  writ,  and  to  further  show, 
otherwise  than  by  a  mandamus  proceeding, 
that  the  plaintiff  had  no  plain,  speedy,  or 
adequate  remedy.  From  what  has  above 
been  said,  it  is  clear  that  no  such  plain  legal 
duty  rested  on  the  defendants.  Hence  the 
court,  in  the  circumstances  of  this  case, 
was  fully  Justified  in  refusing  the  Issuance 
of  the  writ. 

[2]  The  only  errors  assigned  on  this  ap- 
peal are  that  the  court  erred  in  granting  the 
judgment  from  which  appeal  had  been  tak- 
en, and  further  erred  in  dismissing  the  ac- 
tion. It  is  clear  that  the  court  erred  in  nei- 
ther respect. 

The  judgmoit  appealed  from  is  affirmed. 
The  respondents  are  entitled  to  their  costs 
and  disbursemmts  on  a^eaL 

BIRDZBLL  and  ROBINSON,  JJ.,  concnr. 
BRONSON,  J.,  conconi  in  the  result. 

CHRISTIANSON,  3.  (concurring).  ThQ 
publication  of  the  necessary  notices  relating 
to  an  Improvement,  to  be  paid  for  by  spedal 
assessments  against  the  property  benefited, 
under  article  20,  c  44,  Political  Code,  Comp. 
Laws  1913,  is  a  proper  Item  of  the  cost  of  the 
improvement    Section  8726,  G.  L.  1913. 

A  dty  has  power,  subject  to  the  debt  limit 
provisions  of  the  Constitution,  to  provide 
that  not  exceeding  one-fifth  of  the  cost  of 
certain  local  Improvements  be  paid  by  gen- 
eral taxation.  SectiUn  8723,  0.  It.  1913. 
But  it  is  averred  in  the  return  of  the  defend- 
ants in  this  case  that  spedal  assessments 
were  levied  to  pay  all  the  costs  of  the  Im- 
provement, Indudlng  all  expenses  Inddent 
thereto.  Hence,  under  the  facts  shown  to 
exist  in  this  case,  the  plalntifTs  daim  was 
properly  allowable  against,  and  payable  by 
warrant  drawn  upon,  the  spedal  assessment 
fund;  and  plaintiff  was  not  entitled  to  a 
warrant  drawn  upon  the  general  fund  of  the 
dty. 
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STATE  ex  per.  PAYNE,  Atty.  Gen.,  v. 

REEVES,  State  Auditor  (POLLEY 

•t  al^  Interveners). 

(Snpreme  Ooort   of  South  Dakota.     Oct  27, 
1921.) 

Fart  I. 

1.  Coastltntlonal  law  «=326— Legislatnre'a  pow- 
er restricted  only  by  powers  delegated  to  fed- 
eral government  and  restrictions  of  state 
Constitution. 

The  Lepslature  has  every  power  except 
that  delegated  to  the  federal  goTernment  and 
that  restricted  or  limited  by  the  state  Constitu- 
tion; the  Constitution  being  a  Umitatioii  of 
power,  resttictire  in  its  nature. 

2.  Constitutional  law  «=»  13— Effect  given  to  In- 
tent of  framers. 

The  court,  in  construing  a  constitutional 
provision,  should  keep  in  mind  the  object  sought 
to  be  accomplished  by  its  adoption  and  the 
evils,  if  any,  sought  to  be  prevented  or  rem- 
edied, and  should  give  effect  to  the  intent  of  the 
framers  and  of  the  people  who  adopted  it. 

3.  Constitutional  law  <S=>48— Unconstitutional- 
ity of  statute  must  appear  beyond  reasonable 
doubt 

A  statute  should  not  be  declared  unconsti- 
tutional unless  a  conflict  between  its  provi- 
sions and  some  principle  of  constitutional  law 
is  so  plain  as  to  leave  no  reasonable  doubt 

4.  CoRstltatlonal  law  «»48— Statute  must  be 
construed  so  as  to  be  held  valid,  If  possible. 

When  reasonably  possible,  a  statute  mast 
be  so  construed  that  it  will  be  held  valid. 

5.  ConstUutlonal  tew  «:;948— Statute  proeuand 
constitutional. 

A  presumption  in  favor  of  the  constitution- 
ality of  a  statute  is  raised  by  the  mere  fact  of 
the  enactment  thereof. 

6.  Judges  «s>22(2)— Lump  sum  allowance  to 
Supreme  Court  /udges  for  expenses  held  not 
unconstitutional  as  payment  of  additional 
"oompensatlon,"  or  a  "perquisite,"  or  "emolu- 
ment." 

Bev.  Code  1910,  |  5131,  as  amended  by 
Laws  1921,  c.  400,  providing  for  a  lump  sum 
allowance  of  $150  per  month  to  Supreme  Court 
judges  for  expenses  of  moving  to  state  capital 
and  of  living  at  place  other  than  that  of  legal 
residence,  and  Laws  1921,  c.  21,  (  25,  making 
appropriation  therefor,  held  not  violative  of 
Const  art  6,  S  30,  and  article  21,  {  2,  fixing 
the  judge's  compensation  and  making  it  unlaw- 
ful for  him  to  receive  any  "compensation,  per- 
quisite or  emoluments"  except  such  salary, 
since  a  lump  sum  allowance  for  actual  expenses 
is  not  additional  "compensation,"  or  a  "per- 
quisite," or  "emolument,"  and  since  $150  per 
month  is  not  so  plainly  and  palpably  in  excess 
of  any  amount  of  expenses  which  could  be  in- 
curred as  to  show  that  the  Legislature  intended 
to  increase  the  salary  and  not  to  provide  for 
the  payment  of  expenses  incident  to  discharge 
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of  their  duties.  In  view  of  fact  that  the  Judges 
are  not  required  to  reside  at  the  capital. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Compen- 
sation; 'Emolument;   Perquisite.] 

7.  Constitutional  law  <£=>70(3)— Legislative  de> 
termination  as  to  eocpense  allowance  given 
Judges  conclusive  In  absenee  of  bad  faith. 

In  proceeding  Involving  validity  of  Rev. 
Code  1919,  S  5131,  as  amended  by  Laws  1921, 
c.  400,  providing  for  a  lump  sum  allowance  to 
the  Supreme  Court  judges  for  expenses  in 
moving  to  state  capital  and  in  living  at  a  place 
other  than  that  of  their  legal  residence,  the 
amount  allowed  by  the  Legislature  is  binding  on 
the  court  unless  it  conclusively  appears  to  have 
been  made  in  bad  faith;  the  allowance  being  a 
matter  for  legislative  determination. 

8.  Evidence  ®=>l&— Jadldal  netloe  taken  of  In- 
creased cost  of  transportation  and  living. 

In  a  proceeding  involving  validity  of  Rev. 
Code  1919,  S  5131,  as  amended  by  Laws  1921, 
c.  400,  providing  for  a  lump  gum .  allowance  to 
the  Supreme  Court  judges  for  expenses  in  mov- 
ing to  the  state  capital  and  in  living  at  a  placs 
other  than  that  of  their  legal  residence,  the 
court  will  take  judicial  notice  of  the  increased 
cost  of  transportation  and  living  in  1921  as 
compared  with  such  cost  in  1911,  when  the 
original  statute  providing  for  allowance  of 
only  $50  a  month  was  eauicted. 

9.  Conetitutlenal  law  (8=s>38— Validity  of  stat- 
gte  not  dependent  on  existence  of  facts  ra- 
tionally believed  to  be  eetabilshed. 

The  validity  of  legislation  necessary  or 
proper  under  given  state  of  facts  does  not  de- 
pend on  actual  existence  of  those  facts,  if  law- 
making body  rationally  believe  such  facts  to  be 

established. 

10.  Constitutional  law  43347— Statute  oenstltl- 
tlonal,  unless  It  appears  otherwise  from  lan- 
guage of  act  er  Jadlolally  knewa  facto. 

A  law  must  stand,  if  it  cannot  be  made  to 
appear  that  it  is  unconstitutional  by  argument 
deduced  from  the  language  of  the  law  itself  or 
from  facts  of  whidi  tite  court  can  take  judicial 
knowledge. 

1 1.  Constitutional  law  «=348— Legislature  pre- 
sumed to  have  found  existence  of  fasts  neoee- 
sary  to  validity  of  statute. 

The  Legislature  has  power  to  investigate 
and  determine  facts,  and  courts  will  presume  it 
has  done  so ;  and  if,  under  any  possible  state  of 
facts,  legislation  can  be  held  constitutional, 
courts  are  bound  to  presume  such  facts  existed. 

12.  Evidence  «=3l8— Supreme  Court  Judges'  ex- 
pense allowance  of  $1,800  per  year  not  Judi- 
cially known  to  be  excessive. 

Courts  cannot  take  judicial  knowledge  of  the 
fact,  if  it  be  a  fact  that  an  expense  allowance 
of  $1,800  per  year  to  each  of  the  Supreme  Court 
judges  is  excessive. 
Hayes,  P.  J.,  dissenting. 
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13.  States  4=363 — Lump  sum  expense  allowance 
to  certain  offloers  not  aMItienal  "compensa- 
tion," or  a  "perquisite,"  In  violation  of  Con- 
stitution. ' 

Rev.  Code  1919,  {  7060,  providing  for 
lump  sum  allowance  of  $50  per  month  to  the 
Secretary  of  State,  State  Auditor,  State  Treas- 
urer, Superintendent  of  Public  Instruction,  and 
Commissioner  of  School  and  Public  Lands,  for 
expenses  incident  to  removal  to  capital,  and  in- 
creased expenses  of  living  at  a  place  other 
than  that  of  their  legal  residence,  and  Laws 
18^,  c.  21,  H  6,  22,  24,  and  27,  making  ap- 
propriation therefor,  held  not  violative  of  Const, 
art.  21,  I  2,  fixing  the  amounts  of  the  salaries 
of  such  officers,  and  prohibiting  an  increase 
therein  and  the  payment  to  them  of  fees  or  per- 
quisites, since  the  allowance  of  such  amount  ior 
expenses  does  not  constitute  the  payment  of 
compensation  additional  to  amount  so  fixed  or 
the  granting  of  a  perquisite,  notwithstanding  ar- 
ticle 4,  {  12,  requiring  such  officers  to  keep 
their  offices  at  the  seat  of  government 
flaycs,  P.  J.,  dissenting. 

Part  HI. 
■4.  Evldenco  «=»I8,  40— Judicial  notioe  taken 
of  oountles  Included  In  circuit  and  necessary 
oxponses  Incurred  by  droult  Judge. 

In  proceedings  involving  validity  of  Laws 
1919,  c.  159,  providing  for  lump  sum  expense 
allowance  to  circuit  court  judges,  the  court 
will  take  judicial  notice  of  the  number  of  coun- 
ties included  in  the  circuit  of  each  judge;  that 
it  is  necessary  for  judges  to  hold  terms  of  court 
at  the  county  seat  of  each  county;  that  in  the 
discharge  of  their  duties  they  are  absent  from 
their  homes  much  of  the  time  and  necessarily 
incur  expenses  for  traveling,  hotel  bills,  etc.; 
and  that  such  expenses  are  much  greater  than 
they  were  at  the  time  of  the  adoption  of  the 
Constitution  fixing  the  judges'  salaries. 

15.  Judges  «s»22(2)— Lump  sum  expense  al- 
lowanoe  to  circuit  court  Judges  not  uncon- 
stitutional as  payment  of  "cempensatlon"  ad- 
ditional to  constitutional  salary,  or  grant  of 
"perquisite"  or  "emolument." 

Laws  1919,  c.  169,  providing  for  lump  sum 
expense  allowance  to  circuit  court  judges,  and 
chapter  21,  $  7,  making  an  appropriation  there- 
for, Acid  not  violative  of  Const,  art  5,  $  30,  art. 
21,  §  2,  fixing  the  amount  of  the  salary  to  be 
paid  such'  judges  and  prohibiting  an  increase 
therein  and  the  payment  to  them  of  fees  and 
perquisites,  or  emoluments,  in  addition  thereto; 
such  expense  allowance  not  constituting  addi- 
tional "compensation,"  "perquisites,"  or  "emol- 
uments." 
Hayes,  P.  J.,  dissenting. 

Part  IV. 

16.  Constitutional  law  €=>70(3)— Act  not  void, 
regardless  of  liow  inconsiderate,  illogical,  or 
•hooldng,  wliero  not  in  coniliot  witli  Constitu- 
tion. 

Under  Const  art  8,  |  1,  an  act  which  does 
not  contravene  some  express  provision  of  the 
Constitution  will  not  be  held  void,  no  matter 
how  inconsiderate,  illogical,  or  shocking  it 
may  be. 


17.  States  «=363— Paymont  by  state  of  Govern- 
or's hotel  expenses  not  an  Increass  In  oompen- 
satlon  In  violation  of  Constitution. 

Laws  1921,  c.  21,  §  18,  making  appropria- 
tion for  hotel  expenses  of  Governor,  i^Id  not 
violative  of  Const  art  21,  §  2,  fixing  the  amount 
of  the  Governor's  compensation,  notwithstand- 
ing Lavrs  1901,  c.  110,  fixing  the  Governor's 
salary  as  the  maximum  provided  for  in  such 
constitutional  provision,  since  payment  of  the 
Governor's  hotel  rental  does  not  operate  to 
increase  his  compensation. 

Hayes,  P.  J.,  dissenting. 

Part  V. 

18.  Constitutional  law  <3=»70(l) —Acquisition 
and  malntsnanoe  of  public  buildings  an  exer- 
cise of  legislative  powers  with  wbioh  court 
has  no  concern. 

The  acquiring  and  maintaining  of  public 
buildings  is  the  exercise  of  purely  legislative 
powers  with  which  the  court  has  no  concern. 

19.  States  ^a>i  14— <Fonds  used  for  Mtablishiag 
offlcial  residence  for  Qovernor  held  devotod  to 
a  "puMio  purpose"  within  Constitution. 

Laws  1920,  c.  84,  authori^ng  the  State  Cap- 
ital Commission  to  expend  funds  appropriated 
by  Laws  1919,  c.  322,  in  the  preparation  of 
plans  and  the  purchase  of  grounds  for  an  of- 
ficial residence  for  the  Governor,  held  constitu- 
tional; the  money  so  raised  being  used  for  a 
"public  purpose"  within  Const  art.  11,  i  2,  pro- 
viding that  taxes  shall  be  levied  and  collected 
for  public  purposes  only. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Public 
Purpose.] 


Petition  ft>r  writ  of  prohibition  by  the  State 
ot  South  Dakota,  on  the  relation  of  Byrtw 
S.  Payne,  Attorney  Cieneral,  against  Jay 
Reeves,  as  Auditor  Of  the  State  of  South 
Dakota,  to  prohibit  defendant  from  drawing 
vrarrants  for  certain  purposes,  in  which  San>- 
uel  C.  Polley  and  others  intervene.    Denied. 

Byron  S.  Payne,  Atty.  Gen.,  and  E.  0. 
Roberts,  AssL  Atty.  Gen,,  for  plaintiff. 

Gardner  &  ChnrchUl  and  Haney  &  McCoy, 
all  of  Huron,  for  Supreme  and  circuit  court 
judges. 

Martens  &  Goldsmith,  of  Pierre,  for  all 
other  interveners. 

ORYIS,  J.  This  is  an  original  proceeding 
commenced  in  the  Supreme  Court  by  the 
plaintiff,  state  of  South  Dakota,  on  the  rela- 
tion of  Byron  S.  Payne,  its  Attorney  Gen- 
eral, seeking  to  restrain  and  prohibit  the  de- 
fendant. Jay  Heeves,  as  Auditor  of  said 
state,  from  drawing  and  issuing  warrants  on 
the  State  Treasurer  for  purposes  hereinafter 
stated. 

Plaintiff's  petition  consists  of  five  parts, 
numbered  from  I  to  V,  both  inclusive,  each 
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relating  to  a  separate  special  proceeding. 

"Part  I"  relates  to  an  expense  allowance 
of  $160  per  month  to  each  of  the  Supreme 
Court  Judges;  "Part  II"  to  an  c^p^ise  allow- 
ance of  $50  per  month  to  each  of  the  state 
officers  named  above  as  Intervoieni,  other 
than  the  Governor  and  Judicial  officers ;  "Part 
III"  to  an  expense  allowance  of  $75  per 
month  to  each  of  the  circuit  court  Judges; 
"Part  IV"  to  rent  of  living  -rooms  of  the  Gov- 
ernor at  the  state  capital ;  and  "Part  V"  to 
the  power  of  the  Leglslatare  to  erect  a  Gov- 
ernor's mansion. 

Eadt  of  the  regular  Supreme  C!oTirt  Judges 
and  each  of  the  ctrcnlt  court  Judges  of  this 
state  b^ng  interested  and  therefore  disquali- 
fied, the  Supreme  Gourt,  under  article  6, 
i  7,  of  the  State  Oonvtltutlon,  and  chapter 
348,  Session  Laws  of  1919,  app<^ted,  from 
tlie  qnalill«d  practicliig  attornctrs  of  the 
state,  Robert  O.  Hayes,  of  Deadwood,  George 
SUce,  of  FIandre«u<  T.  H.  Null,  of  Huron, 
A.  H.  Orvis,  of  Yankton,  and  L.  W.  Blcknell, 
of  Webster,  to  act  as  Judges  of  the  Supreme 
Oonrt  In  this  proceeding,  and  to  hear,  try, 
and  determine  th«  issues  Involved  and  to  en- 
ter Judgment  accordingly,  and  said  persons 
having  qtiallfled  as  required  by  Inw,  and 
having  organized  as  the  Supreme  Oourt  by 
electing  Robert  O.  Hayes,  Presiding  Judge, 
proceeded  to  hear,  try,  and  determine  said 
Issues. 

Samuel  C.  PoUey,  John  Howard  Gates, 
Charles  S.  Whiting,  EUlison  G.  Smith,  and 
James  H.  McOoy,  as  the  regular  Supreme 
Court  Judges  of  this  state,  having  been  per- 
mitted to  intervene,  Joined  in  an  answer  or 
return  to  "Part  I"  of  tbe  petition. 

O.  A.  Burkhart,  as  Secretary  of  State,  W. 
S.  O'Brien,  as  Treasurer,  Fred  L.  Shaw,  as 
Superlntentdent  of  Public  Instruction,  and 
N.  H!.  Knight,  as  Oommissloner  of  School  and 
Public  Lands,  all  of  the  state  of  South  Da- 
kota, were  permitted  to  Intervene,  and  they 
also  Joined  In  an  answer  or  return  to  "Part 
11"  of  the  petition. 

S.  B.  Tripp,  L.  L.  Fleeger,  John  T.  Medln, 
W.  N.  Skinner,  Frank  B.  Smith,  Frank  An- 
derson, John  F.  Hughes,  Walter  G.  Miser, 
James  F.  McNenny,  Alva  B.  Taylor,  Joseph 
H.  Bottum,  N.  D.  Burcb,  John  O.  Bartine, 
and  W.  F.  Eddy,  as  Judges  of  the  circuit 
court  of  this  state,  have  likewise  been  per- 
mitted to  intervene,  and  they  have  Joined 
in  an  answer  or  return  to  "Part  III"  of  the 
petition. 

W.  H.  McMast^,  as  Governor  of  this  state, 
has  intervened  and  filed  an  answer  or  re- 
turn to  "Parts  IV  and  V"  of  the  petition. 

The  defendant.  Jay  Reeves,  as  Auditor  of 
the  state,  has  filed  a  general  demurrer  to 
tbe  petition  and  to  each  and  every  part 
thereof. 

The  real  parties  in  interest  In  this  proceed- 
ing are  the  state  of  South  Dakota  and  the 
interveners.    AU  material  facts  are  conceded 
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by  ttie  parties  in  Interest,  and  the  only  Issues 
for  determizmtion  are  anestlons  of  constitu- 
tional law. 

Part  L 

The  essential  facts  to  be  considered  In  the 
special  proceeding  designated  as  "Part  I" 
are :  The  interveners  Samuel  C.  Polley, 
John  Howard  Gates,  Charles  S.  WhlUng,  El- 
lison G.  Smith,  and  James  H.  McCoy  are  the 
duly  elected,  qualified,  and  acting  Judges  of 
the  Supreme  Court  of  the  state  of  South 
Dakota;  the  legal  and  actual  residence  of 
each  of  said  Supreme  Court  Judges  at  the 
time  he  first  entered  upon  the  discbarge  of 
his  duties  as  one  of  the  Judges  of  said  court 
was  at  a  place  other  than  the  city  of  Pierre, 
the  capital  of  South  Dakota;  each  of  said 
Judges,  at  or  about  the  time  he  first  entered 
upon  the  discharge  of  his  duties  as  one  of 
the  Judges  of  said  court,  changed  his  place 
of  actual  residence  to  said  city  of  J>lerre,  and 
since  said  time  has  resided  In  said  dty. 
Each  of  said  Judges,  under  the  Constitution 
of  this  state,  has  retained  his  legal  residence 
at  his  former  place  of  actual  residence,  and 
each  of  said  Judges  voluntarily  chansed  his 
place  of  actual  residence  for  the  sole  pur- 
pose of  enabling  him  more  efficiently  to  dis- 
charge his  oflidal  duties. 

The  Constitution  of  this  state  does  not  re- 
quire the  Judges  of  the  Supreme  Court  to 
reside  at  the  state  capital,  and,  except  "that 
at  least  Iwo  terms  of  the  Supreme  Court 
shall  be  held  each  year  at  the  seat  of  govern- 
ment," It  does  not  require  the  Judges  to  per- 
form any  of  their  official  duties  at  the  state 
capital. 

Section  5131  of  the  South  Dakota  Revised 
Code  of  1919,  originally  enacted  as  chapter 
239,  Laws  of  1911,  is  as  follows  : 

"Whenever  a  Judge  of  the  Supreme  Court 
whose  legal  residence  shall  be  at  some  place 
other  than  the  state  capital  shall  have  chang- 
ed his  place  of  acttial  residence  to  the  capital, 
there  shall  be  paid  to  such  judge,  in  consid- 
eration of  expenses  incident  to  removal  to  the 
capital,  the  increased  expenses  of  living  at  a 
place  other  than  his  legal  residence,  and  the 
expenses  of  traveling  to  and  from  such  legal 
residence,  the  fixed  sum  of  fifty  dollars  for 
each  month,  payable  upon  the  certified  voucher 
of  snch  Judge  filed  in  the  office  of  the  State  Au- 
ditor." 

This  section  was  amended  by  chapter  40O, 
Laws  of  1921,  so  that  the  law  now  allows  the 
fixed  sum  of  $190  for  each  month.  Instead  of 
$50  as  provided  by  the  original  law.  In 
other  respects  the  original  law  remains  un- 
changed. 

The  state  Legislature,  by  section  25  of 
ehapter  21  of  the  Laws  of  1921,  being  the 
general  appropriation  act  appropriating  mon- 
ey for  salaries  and  expenses  of  the  execu- 
tive and  Judldlal  departments  of  the  state, 
appropriated  and  set  aside  the  sum  of  $18,- 
000  for  the  biennial  period  beginning  July 
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1.  1921,  and  temilniidng  Jnne  30,  1823,  for 
tbe  payment  ot  expenses  of  the  judges  of  the 
Supreme  Court  of  the  state  of  South  Dakota, 
as  provided  for  In  section  5131  of  the  South 
Dakota  Revised  Code  of  1919,  as  amended 
by  chapter  400,  Laws  of  1921. 

The  annual  salary  of  each  of  the  Judges 
of  the  Supreme  Court  is  fixed  at  $3,000,  and 
under  article  21,  {  2,  of  the  State  Constitn- 
tlon,  it  is  provided  that — 

"They  shall  receive  no  fees  or  perqnisites 
whatever  for  tiie  performance  of  any  duties 
connected  with  their  offices.  It  shall  not  be 
competent  for  the  Legislature  to  increase  the 
salaries  of  the  officers  named  in  this  article 
except  as  herein  provided." 

Again,  article  6,  {  30,  of  the  Stats  Oonstl- 
tutloD,  provides: 

"The  judges  of  the  Supreme  Court,  circait 
courts  and  county  courts  shall  each  receive  sadi 
salary  as  may  be  provided  by  law,  consistent 
with  this  Cionstitution,  and  no  snch  judge  sbaU 
receive  any  compensation,  perquisite  or  emolu- 
ments for  or  on  account  of  liis  office  in  any 
form  whatever,  except  such  salary:  Provided, 
that  county  judges  may  accept  and  receive  such 
fees  as  may  be  allowed  under  tbe  land  laws  of 
the  United  States." 

It  is  contended  by  plalntlfF  that  the  allow- 
ance of  $150  per  month  to  each  judge  of  the 
Supreme  Coort  In  consideratlcm  of  expenses 
Incident  to  removal  to  the  capital,  the  In- 
creased expenses  of  living  at  a  place  other 
than  his  legal  residence,  and  the  expenses  of 
traveling  to  and  from  such  legal  residence, 
is  excessive  and  unreasonable;  that  said  ex- 
pense allowance  is  not  based  upon  any  ac- 
tual expenses  that  a  Judge  of  Oie  Supreme 
Court  might  or  does  reasonably  incur  in- 
cident to  the  discharge  of  his  duties  as  such 
omcei;  and  that  said  allowance  is,  in  effect, 
an  allowance  for  living  expenses  and  oper- 
ates to  increase  the  salary  or  |H>mpensation 
of  each  of  the  Supreme  Court  Judges,  and 
is  in  contraventi<»i  of  the  provisions  of  the 
state  Gonstltation  above  quoted. 

It  is  contended  by  the  Supreme  Court 
judges  that  the  reasonableness  of  the  amount 
allowed  as  expenses  by  chapter  400,  Laws 
of  1921,  was  a  matter  wholly  within  the  dis- 
cretion of  tbe  Legislature;  that  this  deter- 
mination, presumptively  made  upon  due  in- 
vestigation and  consideration  of  all  the  mate- 
rial facts  and  circumstances  and  without  in- 
tent to  violate  the  state  Constitution,  can- 
not be  disturbed  by  this  court  unless  the 
amoimt  allowed  Is  so  plainly  and  palpably 
in  excess  of  any  amount  of  expenses  which 
could  possibly  be  incurred  by  the  Judges  in 
the  discharge  of  their  official  duties  as  to 
show  without  evidence  or  argument,  beyond 
all  reasonable  doubt,  that  the  Legislature 
Intended  to  increase  the  salary  of  the  Judges 
and  not  to  provide  for  the  payment  of  ex- 
penses incident  to  tbe  discharge  ot  official 
dntleaw 


f  Plalntiit  also  conteods  that  section  iSlSl  ct 
the  Revised  Code  of  1919,  as  the  Mune  waa 
originally  enacted,  is  unconstitutional,  for  tlis 
reascm  that  If  the  expoises  allowed  exceed  ac- 
tual expenses  necessarily  tbe  excess  openitee 
as  an  increase  of  salary,  and  tberefore  la 
In  violation  of  the  eonstitutioiul  piovlsiaas 
hereinbefore  quoted. 

[1]  It  is  a  fundamental  rale  that  ttie  state 
Constitution  is  a  limitation  ot  power  reetrle- 
tive  in  its  nature,  and  that  the  LegislatiiTe 
has  every  power  except  that  delegated  to  tbe 
federal  government  and  that  restricted  or 
limited  by  the  state  Ooastitotlon.  Tbe  gen- 
erally accepted  doctrine  is  that  tbe  Leglslar 
ture  may  pass  any  acts  that  are  not  express- 
ly or  by  necessary  imirtication  inhibited  by 
their  own  Constitutlan  or  by  the  federal  Oon- 
sUtution.    12  C.  J.  746. 

Tbe  Constitution  of  tbls  state  does  not 
contain  any  restrictloos  upon  tbe  power  oC 
tbe  Legislature  to  make  allowance  for  tbe 
expenses  of  the  several  constitutional  state 
officers  who  are  interveners  In  this  proceed- 
ing. What  the  representatives  of  the  people 
have  not  been  forbidden  to  do  by  the  organic 
law,  that  they  may  da  Ross  r.  Oonunon- 
wealtb,  210  Pa.  64,  00  Atl.  168,  1  L.  R.  ▲. 
(N.  S.)  408,  105  Am.  St  Rep.  825. 

[2]  In  construing  a  constitutional  prorl- 
slon  the  fundamental  purpose  is  to  ascertain 
and  give  effect  to  the  intent  of  the  framers 
and  of  the  people  who  adopted  it  Tbe  eourt 
therefore  should  constantiy  keep  in  mind 
the  object  sought  to  be  accomplished  by  Its 
adoption  and  the  evils,  If  any,  sought  to  be 
prevented  or  remedied.  OonstltnticMial  pro- 
visions are  presumed  to  have  been  more 
carefully  and  deliberately  framed  than  Is  llie 
case  with  statutes;  hence  It  Is  sometimes 
said  that  less  -latitude  sbould  be  Indulged 
by  the  courts  in  their  construction,  but  on 
the  other  hand,  courts  are  not  at  liberty  to 
declare  an  act  void  because  tfaey  deem  It 
opfMsed  to  the  spirit  of  the  Gcmstitotlon.  12 
O.  J.  702. 

[3]  No  legislative  act  should  be  declared 
unconstitutional  unless  the  conflict  between 
its  provisions  and  some  principle  of  consti- 
tutional law  is  so  plain  and  palpable  as  tn 
leave  no  reasonable  doubt  of  its  validity. 
State  ex  rel.  Longstaff  v.  Anderson,  33  S.  D. 
674,  146  N.  W.  703;  In  re  Watson,  17  S.  D. 
486,  97  N.  W.  463,  2  Ann.  Gas.  321;  State 
V.  Becker,  3  S.  D.  28,  61  N.  W.  1018;  Bon 
Homme  County  v.  Berndt  15  S.  D.  494,  90 
N.  W.  147;  State  t.  Summers,  S3  S.  D.  40, 
144  N.  W.  730,  60  U  R.  A.  (N.  S.)  206,  Ann. 
Cas.  1816B,  860. 

The  Supreme  Court  of  this  state  has  on 
many  occasions  laid  down  the  rule  that  an 
act  of  the  Legislature  will  not  be  held  un- 
constitutional unless  Its  nnconstitutlonality' 
appears  plainly  beyond  a  reasonable  doubt. 
Metropolitan  Casualty  Ins.  G<^  T.  Baaford. 
31  B.  D.  148,  138  N.  W.  m^ 
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[4]  vnun  reasonably  possible  a  statute 
must  be  so  construed  as  to  ni^told  Its  va- 
lidity; indeed,  a  statute  must  be  construed, 
If  fairly  possible,  so  as  to  avoid  not  only  tbe 
>c!oncluslon  tfaat  it  is  Unconstitutional  but 
also  grave  doubts  on  that  score.  If  a  stat- 
ute is  susceptible  of  two  constructions,  one 
of  which  will  render  it  constitutional  and 
the  other  unconstitutional,  lb  is  the  duty  of 
the  court  to  adopt  that  construction  which, 
without  doing  violence  to  the  fair  meaning 
of  tile  language,  will  r«ider  it  valid.  12  O. 
J.  788,  dtlng  South  Dakota  cases  among 
others. 

[S]  A  presumption  in  favor  of  constltu- 
tionality  is  raised  by  the  mere  fact  of  the 
enactment  of  the  statute  by  the  Legislature. 
12  C.  J.  701,  citing  South  Dakota  cases 
among  others. 

This  court  in  Queen  City  Insurance  Oo.  v. 
Basford,  27  S.  D.  164,  130  N.  W.  44,  in  an 
opinion  by  Judge  Corson,  said: 

"The  power  of  the  court  to  declare  an  act  ot 
the  Legislature  unconstitutional  is  an  extraordi- 
nary power  and  should  only  be  exercised  in  a 
case  free  from  all  reasonable  doubt" 

Section  6131,  Bevised  Code  of  1919,  first 
enacted  as  chapter  239,  Laws  of  1911,  was 
in  1915  before  this  court  for  consfmction  in 
McCoy  V.  Handlin,  35  S.  D.  487,  153  N.  W. 
361,  I*  R.  A.  1915E,  858,  Ann.  C^s.  1917A, 
1046.  Handlin,  then  State  Auditor,  refused 
to  Issue  a  warrant  to  McCoy,  one  of  the 
Supreme  Court  Judges,  for  the  expense  al- 
lowance of  $50  per  month  provided  for  by 
said  law,  claiming  that  the  law  was  uncon- 
stitRitlonal  because  in  contravention  of  the 
provisions  ot  the  state  Constitution  hereinbe- 
fore quoted.  McCoy  made  application  to 
the  Supreme  Court  for  a  writ  of  mandamus 
compelling  Handlin,  as  State  Auditor,  to  issue 
a  warranft  upon  the  State  Treasurer  for  the 
expense  allowance  which  he  claimed  was 
due  him.  Every  judge  of  the  Supreme 
Court  was  Interested,  but  at  that  time  there 
was  no  other  court  In  which  the  proceeding 
could  be  heard,  tried,  and  determined,  and 
no  method  provided  by  the  Constitution  or 
any  statute  for  the  calling  in  of  substitute 
Judges  to  hear,  try,  and  determine  the  pro- 
ceeding. Under  those  circumstances  the 
Supreme  Court  held  tbat,  as  a  matter  of 
necessity,  it  had  Jurisdiction  and  that  it  was 
its  duty  to  determine  the  proceeding.  The 
decision  of  the  court  on  that  question  un- 
doubbedly  was  right.  It  is  sustained  by  prac- 
tically all  courts  pf  last  resort,  and  the 
Attorney  General  concedes  that  on  that  ques- 
tion the  decision  was  correct.  The  court  also 
decided  that  chapter  239,  Laws  of  1911,  did 
not  violate  any  provision  of  the  state  Con- 
stitution. 

This  court,  as  now  constituted  for  the 
decision  of  this  proceeding,  might,  under  the 
doctrine  of  stare  decisis,  hold  that  the  pre- 
cise questions  before  the  Supreme  Court  in 
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McCoy  y.  Handlin  an  no  longer  open  to  con- 
troversy in  this  state:  but  as  the  Judges  of 
the  Supreme  Court  In  their  answer  have 
expressly  declined  to  avail  themselves  of  the 
doctrine  of  stare  decisis,  we  shall  consider 
that  decision  the  same  as  we  would  had  It 
been  made  by  the  Supreme  Court  of  some 
other  state,  and  shall  give  it  only  such  con- 
sideration and  effect  as  in  our  Judgment  it 
merits  by  reason  of  the  authorities  dted  and 
reasons  stated  therein.  We  believe  that  de- 
cision has  never  been  criticized  by  any  court. 
On  the  contrary,  it  has  been  cited,  approv- 
ed,  and  followed  by  courts  of  the  highest 
standing   In   other   Jurisdictions. 

In  Smith  v.  Jackson,  241  Fed.  749,  164 
C.  C.  A.  449,  United  States  District  Judge 
Clayton  rendered  a  decision  which  involved 
the  question  of  what  should  be  considered 
emoluments.  After  Judgment  in  that  case  an 
appeal  was  taken  therefrom  to  the  Circuit 
Court  of  Appeals  ot  the  Fifth  Circuit,  where 
the  Judgment)  appealed  from  was  aioirmed, 
and  where  the  Circuit  Court  of  Appeals 
adopted  the  opinion  of  Judge  Clayton  as  its 
own  without  change.  241  Fed.  747,  J54  C.  O. 
A.  449.  An  appeal  was  then  taken  from  the 
Judgmait  of  the  Circuit  Court  of  Appeals  to 
the  United  States  Supreme  Court,  where  the 
Judgment  was  affirmed.  248  U.  8.  388,  38 
Sup.  Ct  353,  62  L.  Ed,  788.  Judge  Clayton, 
in  his  opinion,  speaking  of  the  word  "emolu- 
ment," said: 

"^e  definition  of  the  term  is  ascertained 
from  adjudged  eases  cited  in  Words  and  Phras- 
es, vol.  3,  p.  2367,  Where  it  is  said:  'Emolu- 
ment is  the  profit  arising  from  ofllee  or  employ- 
ment; that  which  is  received  as  compensation 
for  services,  or  which  is  annexed  to  the  posses- 
sion of  office,  as  salary,  fees,  and  perquisites.' 
I  think  it  may  be  said,  therefore,  that  an  emolu- 
ment is  something  positively  and  directly  con- 
ferred, as  compensation,  or  gain,  that  the^holder 
of  an  office  receives,  and  not  something  neces- 
sarily, inseparably,  and  incidentally  used  by 
him  in  the  discharge  of  his  duty,  a  duty  for 
which  be  is  paid  a  fixed  salary.  •  •  •  This 
question  here  is  analogous  to  the  one  involved 
in  McCoy  v.  HandUn,  86  S.  D.  487,  153  N.  W. 
361,  lu  B.  A.  1916B,  868.  In  that  case  the 
contest  was  over  an  extra  allowance  of  a  speci- 
fied sum  per  month  to  such  judges  of  the  Su- 
preme Court  as  take  up  their  residence  at  the 
capital  (of  South  Dakota)  to  meet  the  extra 
expenses  thereby  caused." 

After  quoting  the  provisions  of  the  South 
Dakota  Constitution,  and  In  speaking  of  the 
opinion  In  McCoy  v.  Handlin,  he  said: 

"The  opinion  was  well  considered,  instructive, 
and  is  illuminating  In  the  consideration  of  the 
instant  case." 

Between  one  and  two  pages  of  the  mrinted 
opinion  in  McOoy  v.  Handlin  are  quoted 
and  made  a  part  of  the  opinion  of  Judge 
Clayton. 

The  Supreme  Court  of  Tennessee,  in  State 
v.  Thomason,  142  Tenn.  627,  221  S.  W.  491, 
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therein  a.  lump  cram  expense  allowance  was 
sustained,  also  cites  McCoy  v.  HandUn  with 
approval.  The  same  is  true  of  the  Missouri 
Supreme  Court,  In  Macon  County  v.  Wil- 
liams, 224  8.  W.  835. 

In  State  ex  reL  Langer  v.  Kosltzky,  38 
N.  D.  616,  166  N.  W.  534,  L.  R.  A.  1918D, 
237,  McCoy  v.  Handlin  is  dted  in  support 
of  the  proposition  that  when  the  amount  of 
a  claim  based  upon  a  valid  law  is  fixed 
by  law,  so  that  there  Is  no  dispute  as  to  the 
amount  of  the  claim.  It  then  becomes  the 
Antj  of  the  Auditor  to  allow  it,  and  to  Issue 
a  warrant  upon  the  State  Treasurer  there- 
for, provided,  of  course,  that  money  has 
been  appropriabed  for  the  payment  thereof. 

[6,  7]  Tiiat  an  allowance  for  expenses  ac- 
tually incurred  by  an  officer  Incident  to  the 
performance  of  the  duties  of  his  office  is 
neither  emoluments  nor  perquisites  is  well 
settled,  and  this  is  conceded  by  the  Attorney 
General  and  his  assistant  in  this  proceeding. 
Has  the  Legislature  power  to  allow  expenses 
in  a  lump  sum?  We  are  convinced  that  it 
has,  provided  It  'does  not  make  the  allow- 
ance greater  than  the  expenses  It  was  de- 
signed to  cover.  It  was  so  held  by  this  court 
in  McCoy  v.  Handlin,  supra.  The  court  In 
its  opinion  in  that  proceeding  called  atten- 
tion to  the  fact  that  the  Constitution  of  this 
state,  as  well  as  the  Constitutions  of  nearly 
all  the  other  states,  contains  no  provision  re- 
quiring the  Judges  of  the  appellate  court  to 
reside  at  the  icapltal,  and  that  It  would 
therefore  have  been  entirely  proper  and  legal 
for  tihe  plaintiff  in  that  proceeding  (Judge 
McCoy)  to  have  retained  his  actual  residence 
at  Aberdeen,  the  place  of  his  legal  residence, 
just  as  many  of  the  judges  in  other  states 
live  away  from  the  capital.    The  court  said: 

"If  the  judges  of  this  court  continued  to  re- 
side a^  the  places  of  their  lecsl  residence,  no 
question,  under  any  authority,  could  be  raised 
as  to  the  constitutionality  of  a  law  which  ap- 
propriated money  to  reimburse  them  for  their 
actual  expenses  incident  to  their  travel  to  and 
from,  and  for  their  hotel  bills  while  at,  the 
capital.  Such  an  allowance  would  leave  to  the 
judges  clear,  as  compensation  for  their  offi- 
cial services,  the  salary  provided  by  law,  aad  no 
one  could,  and  we  apprehend  no  one  would,  say 
that  they  received  perquisites  or  emoluments. 
la  view  of  the  number  of  trips  that  would  have 
to  be  made  to  the  capital  and  the  number  of 
days  that  would  have  to  be  spent  there,  it  is 
clear  that  the  aggregate  of  such  expenses  would 
be  in  excess  of  $600  per  year  for  each  judge 
so  living  away  from  the  capital.  Let  us  sup- 
pose that  the  several  judges  of  this  court  were 
living  at  the  places  of  their  legal  residence,  and 
the  Lepslature  were  asked  to  enact  legishttion 
to  reimburse  them  for  their  actual  expenses 
incurred  in  going  to  and  remaining  at  the  cap- 
ital, which  expenses  could,  from  their  nature, 
be  itemized.  Is  it  possible  that  such  Legisla- 
ture could  not  say  to  the  judges  of  this  court: 
'We  believe  that,  owing  to  the  fact  that  the  du- 
ties of  your  office  require  your  presence  at 
the  capital  a  considerable  portion  of  the  time, 
you  can  better  discharge  the  duties  of  such  of- 


fice if  yon  win  reside  at  Oie  capital;  hence,  in 
the  furtherance  of  a  sound  public  policy,  we  ask 
you  to  make  your  actual  residence  at  the  capi- 
tal, and  in  order  that  you  may  do  so  without 
financial  loss  to  you,  we  will,  in  the  place  of  pay- 
ing your  expenses  of  traveling  to  and  boarding 
at  the  capital,  while  living  at  your  places  of 
legal  residence,  allow  you  sudi  a  sum  as. will 
cover  the  extra  expense  incident  .to  your  mov- 
ing to  and  living  at  the  capital.' 

"Would  not  the  allowance  in  the  one  case  be 
as  much  an  allowance  for  expenses,  and  in  no 
sense  a  perquisite  or  emolument,  as  in  the 
other?  Certainly  it  would;  the  only  difference 
being  that  in  the  one  case  the  law  could  pro- 
vide for  the  expenses  to  be  itemized  and  the 
exact  amoimt  paid,  while  in  the  other,  from  the 
very  nature  of  things,  it  would  be  necessary  for 
the  Legislature  to  estimate  the  reasonable  and 
proper  amount  of  such  expenses  and  appropri- 
ate a  lump  sum  therefor.  If  the  Legislature 
could  pass  such  a  law  to  encourage  the  judges 
to  move  to  the  capital,  for  the  same  reasons 
it  certainly  could  pass  one  where,  prior  there- 
to, Uie  judges  had  voluntarily  moved  to  the  cap- 
ital. •  •  •  The  Legislature  had  a  right,  in 
determining  the  advisability  of  this  legislation, 
to  take  into  account  what  would  have  been  the 
probable  allowance  necessary  to  meet  the  ex- 
penses for  which  the  judges  would  have  been 
justly  entitled  to  be  reimbursed,  if  they  had 
remained  at  their  legal  residences,  and  also 
to  take  into  account  the  estimated  amount  of 
additional  expense  incident  to  moving  to  and 
living  at  the  capital;  so  long  as  it  has  not  ex- 
ceeded either  of  these  sums  there  Is  left  no 
ground  to  claim  that  it  has  increased  their  sal- 
aries." 

This  lengthy  quotation  from  the  opinion 
in  that  proceeding  Is  made  because  the  rea- 
soning of  the  court  therein,  and  In  the  other 
cases  referred  to  which  have  aw  roved  and 
followed  It,  la,  to  our  minds,  unanswerable. 
As  said  by  Judge  Clayton  In  Smith  v.  Jack- 
son, supra: 

"The  opinion  was  well  considered,  instruc- 
tive, and  is  illuminating  in  the  consideration 
of  the  instant  case." 

We  hold  that  the  decision  In  McCoy  v. 
Handlin  has  settled  the  law  In  this  state  on 
all  the  questions  which  It  decided,  not  un- 
der the  doctrine  of  stare  decisis,  but  because 
the  reasoning  of  the  court  in  that  decision 
is  imanswerable. 

The  questions  now  before  this  court,  aa 
constituted  for  the  purposes  of  this  proceed- 
ing, are  the  same  as  those  before  the  court 
in  McCoy  v.  Handlin,  except  that  in  this  pro- 
ceeding the  amount  of  the  allowance  to  each 
of  the  judges  is  $160  per  month  Instead  of 
$50.  Does  this  fact  require,  or  does  it  jus- 
tify, a  different  decision?  Applying  the  prin- 
ciples Uiat  are  well  settled  in  deciding  con- 
stitutional questions,  we  are  convinced  that 
it  does  not  The  Supreme  Court  of  Ten- 
nessee, in  State  v.  Thomason,  142  Tenn.  627, 
221  S.  W.  491,  where  an  expense  allowance 
in  a  lump  sum  was  attacked  on  the  ground 
that  it  was  uuconstitutional,  said: 
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"It  is  urged  that  to  sostain  the  power  of  the 
Legislature  to  make  appropriations  of  the  char- 
acter here  questioned  will  authorize  or  result 
in  similar  ones  of  larger  amount.  It  may  like- 
wise be  plausibly  argued  that  in  its  control  of 
the  public  finances  the  Legislature  may  author- 
ize unwise  and  eztraragant  expenditures,  but 
these  insistences  address  themselves  to  the  dis- 
cretion of  the  I«gislature  in  the  proper  ex- 
ercise of  its  representative  power,  and  are  not 
pertinent  to  the  Judicial  determination  of  the 
existence  of  that  power.  The  exclusive  con- 
trol of  the  expenditure  of  the  public  moneys 
is  vested  in  the  legislative  branch  of  the  gov- 
ernment, and  is  the  subject  of  limitation  by  the 
courts  only  so  far  as  provided  by  the  Constita- 
tion." 

Each  member  of  the  Legislature  Is  require 
ed  to  take  the  same  oath  of  office  as  Is  taken 
by  each  of  the  Judges  of  this  court,  which  is 
to  support  the  Constitution  of  the  United 
States  and  of  the  state  of  South  Dakota. 
We  cannot,  at  least  in  a  doubtful  case,  pre- 
sume that  the  members  of  the  Legislature 
have  Intentionally  violated  their  oaths  of 
office. 

Whether  the  expense  allowance  of  $180 
per  month  to  each  Judge  of  the  Supreme 
Court  is  or  is  not  excessive  Is  a  question  de- 
pending to  some  extent  upon  the  standard  of 
living  of  the  judges  of  the  Supreme  Court 
The  station  or  position  in  life  of  the  party 
whose  expenses  are  under  consideration 
should  be  considered,  and  the  Legislature  In 
enacting  the  law  now  under  consideration 
was  dealing  with  the  question  of  the  expense 
of  Judges  of  the  Supreme  Court.  Those 
Judges  are  entitled  under  the  Constitution  to 
the  salaries  fixed  by  the  Constitution,  and 
they  are  entitled  to  such  allowance  for  ex- 
penses as  will  enable  them  to  live  in  a  man- 
ner becoming  the  judges  of  the  Supreme 
Court  of  a  great  state.  The  legislators  may 
well  have  thought  It  the  part  of  wisdom  to 
make  provision  for  the  expenses  of  the 
Judges  in  such  an  amount  that  it  would  not 
be  necessary  for  them  to  take  from  their 
Inadequate  salaries  the  money  necessary  to 
pay  such  expenses.  This  court  will  not  pre- 
sume that  the  matter  of  the  amount  and  the 
necessity  for  these  exi>en8e6  was  not  made 
the  subject  of  proper  Investigation  by  the 
Jjegislature,  and  its  determination  as  to  the 
facts  cannot,  under  any  principle  ff  consti- 
tutional law,  be  disturbed  by  this  court  un- 
less the  amount  allowed  ia  so  plainly  and 
palpably  in  excess  of  any  amount  of  espens- 
06  which  could  possibly  be  incurred  by  the 
Judges  In  the  discharge  of  their  official  duties 
as  to  show  without  evidence  or  argument, 
beyond  all  reasonable  doubt,  that  the  Legis- 
lature intended  to  increase  the  salary  of  the 
Judges  and  not  to  provide  for  the  payment 
of  expenses  incident  to  the  discbarge  of  of- 
ficial duties.  The  question  is  not  what  this 
court  might  conclude  would  be  a  reasonable 
amount  to  allow  the  Judges  for  expenses  In- 
curred In  the  discharge  of  their  official  du- 


ties, if  It  were  authorized  to  fix  such  allow- 
ance, but  whether  the  amount  fixed  by  the 
Legislature  Is  plainly  and  palpably  in  ex- 
cess of  any  amount  which  the  Judges  could 
possibly  incur.  In  other  words,  this  court, 
to  sustain  the  contention  of  the  learned  At- 
torney General,  must  take  Judicial  knowledge 
of  the  fact,  if  It  be  a  fact,  that  $160  per 
month  allowed  to  each  of  the  Judges  as  ex- 
penses is  In  excess  of  any  amount  that  could 
possibly  be  incurred.  It  is  the  action  of  the 
Legislature— rthe  chosen  representatives  of 
the  i)eople — which  is  under 'investigation  in 
this  proceeding,  and  not  the  action  of  the 
Supreme  Court  or  its  Judges. 

[8,  (]  This  otwrt  can  and  should  take  Judi- 
cial notice  of  the  Increased  cost  of  transpor- 
tation and  living  in  1921  as  compared  with 
such  cost  In  1911,  the  time  when  the  statute 
construed  in  McCoy  v.  Handlin  was  enacted. 
It  is  bound  to  presume  that  this  change  in 
conditions  was  duly  considered  by  the  Leg- 
Lslature.  It  Is,  of  course,  within  the  power 
of  the  Legislature  to  repeal  or  amend  the 
law  now  under  consideration,  and  it  is  to 
be  presumed  that  whenever  there  is  any  sub- 
stantial change  in  conditions  affecting  the 
matter  the  Legislature  will  duly  consider 
such  change  and  legislate  accordingly.  As 
was  said  by  the  Supreme  Court  of  Calitomla, 
in  Ex  parte  7un  Qaong,  159  Cal.  608,  114. 
Pac.  835,  Ann.  Cas.  1912C,  969: 

'Vut  the  validity  of  legislation  which  would 
be  necessary  or  iMwper  nndA-  a  given  state  of 
facts  doe*  not  depend  upon  the  actual  existence 
of  the  supposed  facts.  It  is  eneui^  if  the  law- 
making body  may  rationally  believe  such  facts 
to  be  estabUsbed." 

[10]  In  the  case  of  People  v.  Durston,  110 
N.  Y.  569,  24  N.  El.  6.  7  I*  R.  A.  715,  16  Am. 
St  Rep.  859,  it  was  said: 

"If  it  cannot  be  made  to  appear  that  a  law  is 
in  conflict  wjth  the  Constitution,  by  argument 
deduced  from  the  language  of  the  law  itseU,  or 
from  matters  of  which  a  court  can  take  judi- 
cial notice,  then  the  act  must  stand." 

[11]  It  does  not  appear  from  Ijie  face  of  the 
act  Itself  that  the  expenses  allowed  are  exces- 
sive, nor  doee  It  appear  from  any  matters  of 
fact  of  which  a  court  can  take  Judicial  no- 
tice. The  Legislature  had  the  power  to  In- 
vestigate and  determine  these  facts,  and  it 
has  presumably  done  so. 

In  the  case  of  State  v.  Tower,  18S  Mo.  79, 
84  8.  W,  10,  68  L.  H,  A.  402,  .the  court,  in 
speaking  of  legislative  power  and  legislative 
discretion,  said: 

"It  had  the  power,  and  must  he  presumed  to 
have  inquired  into  the  actual  conditions,  •  •  • 
and  the  discretion  exercised  by  them  within 
their  conceded  powers  we  have  no  power  to 
control,  unless  it  involves  a  violation  of  some 
right  protected  by  the  Constitution." 

If,  under  any  possible  state  of  facts,  the 
acts  in  question  can  be  held  to  be  coustltu- 
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tlona),  this  court  Is  bound  to  prestune  tbat 
sucb  facts  existed.  As  was  well  said  by  the 
Supreme  Court  of  Iowa,  In  McGulre  v.  C, 
B.  &  Q.  B.  Co.,  131  Iowa,  340,  108  N.  W.  902, 
83  li.  B.  A.  (N.  S.)  706: 

"It  is  not  for  the  court  to  inquire  or  deter- 
mine whether  a  state  of  facts  existed  calling 
for  the  enactment  of  the  legislation  in  question. 
That  is  for  the  exclusive  consideration  of  the 
Legislature.  If  under  any  possible  state  of 
facts  the  act  would  be  constitutional  and  valid, 
the  court  is  bound  to  presume  that  such  con- 
dition existed." 

The  Supreme  Court  of  the  United  States, 
in  the  case  of  Calder  v.  People  of  Michigan, 
218  U.  S.  591,  81  Sup.  Ct.  122,  64  L.  Ed.  1163. 
In  wbicfc  the  motives  and  purposes  of  the 
Legislature  were  attempted  to  be  called  in 
question,  said: 

"But  we  do  not  inquire  into  the  Icnowledge, 
negligence,  methods  or  motives  of  tbe  Legisla- 
ture if,  as  in  this  case,  the  repeal  was  passed 
in  due  form." 

Tbe  4iuestion  of  whether  or  not  the  Legis- 
lature exceeded  its  powers  in  making  an  ex- 
pense allowance  to  each  of  the  Supreme 
Court  Judges  of  so  great  a  sum  as  $150  per 
month  is  the  only  one  in  this  proceeding 
which  to  ns  has  ever  seemed  difficult  or 
doubtful. 

[12]  If  It  be  conceded  that  the  Legislature 
may  provide  for  the  allowance  of  expenses  in 
a  lump  sum  of  any  amount,  no  matter  how 
small,  the  next  question  is.  Where  can  tbe 
line  be  drawn  by  this  court  below  which  the 
Legislature  in  its  discretion  may  go,  but  be- 
yond which  It  cannot  pass?  Can  such  a  line 
be  drawn  anywhere?  We  may  and  do  con- 
cede that  a  so-called  expense  allowance 
might  be  so  great  that  upon  its  face,  with- 
out argument,  it  would  furnish  conclusive 
evidence  that  the  Legislature  did  not  and 
could  not  believe  or  intend  that  it  was  for 
expenses  incurred  or  that  might  be  incurred. 
To  illustrate:  If  instead  of  $1,800  per  year 
the  Legislature  had  provided  for  $5,000  per 
year  to  each  of  the  judges,  we  would  have 
no  hesitation  in  holding  such  a  latr  uncon- 
stitutionaL  Perhaps  in  malting  an  expense 
allowance  of  $1,800  per  year  the  Legislature 
came  dangerously  close  to  tbe  line  beyond 
which  this  conrt  might  say  it  cannot  pass. 
In  this  proceeding  it  is  unnecessary  to  de- 
cide whether  it  did  or  not,  and  we  do  not 
attempt  to  do  so.  What  we  do  decide  Is 
that  we  cannot  take  Judicial  knowledge  of 
the  fact,  if  it  be  a  fact,  that  an  expense  al- 
lowance of  $1,800  per  year  to  each  of  the  Su- 
preme Court  Judges  Is  so  excessive  tbat  we 
could  be  Justified  in  saying  tbe  Legislature 
in  making  such  allowance  acted  in  bad  faith 
and  in  fact  increased  the  salaries  of  the 
Judges  in  violation  of  the  state  Constitution. 

The  Legislature  by  making  the  allowance 
has,    in    effect,    said    U   Is   not   exceaslTe. 


Whether  It  Is  or  is  not  excessive  cannot  be 
proved  as  a  fact  by  witnesses  for  the  pur- 
pose of  holding  the  law  unconstitutionaL 
It  is  not  a  matter  of  expert  opinion.  It  is 
a  matter  to  be  estimated — a  matter  of  Judg- 
ment which  belongs  to  the  legislative  brancSi 
of  the  government,  and  one  with  whidi 
courts  cannot  interfere  unless  It  conclusive- 
ly appears  that  the  Legislature  in  making 
the  allowance  acted  In  bad  faith. 

We  cannot  conclude  beyond  a  reasonable 
doubt  that  chapter  400,  Laws  of  1921,  vio- 
lates any  provision  of  the  state  Constitotion, 
and  where  there  Is  a  reasonable  doubt  the 
law  must  stand.  It  may  t>e  thought  by  some 
that  the  framers  of  the  Constitution  and  tbe 
people  who  adopted  it  should  in  that  in- 
strumoit  have  denied  to  tbe  Legislature  the 
right  to  provide  for  any  expense  allowance 
in  a  lump  sum  to  any  officer,  either  consti- 
tutional or  statutory.  It  is  now  about  32 
years  since  the  state  Constitution  became  op- 
erative, and  conditions  since  1888  have 
changed;  many  things  may  be  considered 
advisable  or  necessary  now  that  were  not 
thought  of  at  that  time.  It  may'  now  be  be- 
lieved that  the  habit  or  custom  of  providing 
for  expenses  in  a  lump  sum  Is  unwise  and 
liable  to  abus&  No  matter  what  tbe  mem- 
bers of  this  conrt  may  think  as  to  the  wis- 
dom of  such  legislation,  it  must  be  evident 
to  all  that  it  is  not  a  Judicial  questioB ;  It 
is  purely  a  question  of  poUcy  with  wtilch 
courts  are  not  concerned. 

These  conclusions  necessarily  require  that 
the  application  for  a  writ  of  prohibition,  in 
so  far  as  it  would  deny  to  each  of  the  Su- 
preme Court  Judges  liis  right  to  the  expense 
allowance  of  $150  per  month,  should  bie  de- 
nied; and  it  is  so  ordered. 

PartIL 

ORVIS,  J.  The  separate  special  proceed- 
ing designated  Part  II  relates  to  an  expense 
allowance  of  $60  per  month  to  O.  A.  Burk- 
hart,  as  Secretary  of  the  state  of  South  Da- 
kota, W.  S.  O'Brien  as  Treasurer  of  said 
state,  Fred  L.  Shaw  as  Superintendent  of 
Public  Instruction  of  said  state,  and  N.  B. 
Knight  as  Commissioner  of  School  and  Pub- 
lic Lands  of  said  state,  all  of  whom  are  in- 
terveners in  said  proceeding.  The  issues  in 
this  proceeding,  as  in  Part  I,  relate  to  ques- 
tions of  constitutional  law. 

Section  7060  of  the  Revised  Code  of  1919, 
originally  enacted  as  chapter  366  of  the  Laws 
of  1917,  is  as  follows : 

That  "whenever  a  Secretary  of  State,  State 
Auditor,  State  Treasurer,  Superintendent  of 
Public  Instruction  or  Commissioner  of  School 
and  Public  Lands,  whose  legal  residence  shall 
be  at  some  place  other  than  the  state  capital, 
shall  have  changed  his  place  of  actual  resi- 
dence to  the  capital,  there  shall  be  paid  to  such 
officer,  in  consideration  of  expenses  incident  to 
removal  to  the  capital,  the  increased  expenses 
of  living  at  a  place  other  than  his  legal  rcsi- 
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dence  and  the  expenses  of  trareling  to  and  from 
such  legal  residence,  the  fixed  snm  of  fifty  dol- 
lars for  each  month,  payable  apon  the  certified 
Touchers  of  such  officers,  filed  in  tha  office  of 
the  Sute  Auditor." 

By  sections  6,  22,  24,  and  27  of  chapter  21 
of  the  Session  Laws  of  1921,  the  Legislature 
appropriated  money  sufficient  to  pay  to  each 
of  the  Interrening  state  officers  the  sum  au- 
thorized by  said  section  7060,  Revised  Ck>de 
of  1919.  It  Is  contended  by  the  Attorney 
General  and  his  assistant  that  said  section 
7060  Is  In  violation  of  article  21,  I  2,  of  the 
State  Constitution,  ^vhich  Is  as  follows: 

"The  Secretary  of  State,  State  Treaaorer  and 
State  Auditor  shall  each  receive  an  ananal 
salary  of  $1,800;  the  Commiasioner  of  School 
and  Public  Lands  shall  receive  an  annual  i>al- 
ary  of  $1,800;  the  Superintendent  of  Public 
Instruction  sbdil  receive  an  annual  salary  of 
$1,800;  •  *  *  they  shall  receive  no  fees  or 
peiqaisitea  vhatever  for  the  performance  of 
any  duties  connected  with  their  offices.  It 
shall  not  be  competent  for  the  L«Eiaiature  to 
increase  the  salaries  of  the  ofBcers  named  in 
this  article  axccpt  as  herein  provided." 

By  artide  4, 1 12,  of  the  sUte  Constitution, 
It  Is  provided  that  the  officers  above  named 
shall  respectlvriy  keep  their  offices  at  the 
seat  of  government. 

It  is  conceded  that  each  and  all  of  said  of- 
ficers. In  <»:der  properly  and  ^dently  to 
conduct  their  offices,  have  taicen  up  their  sct 
tual  residence  in  the  city  of  Pierre,  although 
prior  to  their  asHumlng  their  official  duUes 
as  said  officers  each  and  all  of  them  resided 
In  other  cities  and  parts  of  the  state  of 
South  Dakota,  and  that  each  and  all  of  said 
officers  voluntarily  changed  their  places  of 
actual  residence  to  the  capital  of  the  state 
of  South  Dakota.  Said  officers  are  not  re- 
quired to  reside  at  the  state  capital  by  any 
lair,  constitutional  or  statutory;  they  ar« 
simply  required,  under  the  Constltntlon,  to 
keep  their  offices  at  the  seat  of  government 

It  was  within  the  legislative  power  to  pro- 
vide as  it  did,  In  1917,  by  the  enactment  of 
the  statute  hereinbefore  referred  to,  for  the 
expenses  of  the  intervening  constitutional 
state  officers  a  lump  sum,  provided  the  sum 
allowed  did  not  exceed  the  actual  expenses 
which  It  was  designed  to  cover. 

Nearly  every  reason  given  for  sustaining 
a  lump  allowance  to  the  Supreme  Court 
Judges  In  Part  I  of  this  opinion  applies  with 
equal  force -to  the  intervening  state  officers. 
The  fact  that  these  officers  are  required  to 
keep  fchelr  offices  at  the  seat  of  government, 
whfle  the  Judges  of  the  Supreme  Court  ore 
only  required  by  the  Constitution  to  hold  at 
least  two  terms  of  the  B«pr«me  Court  at 
the  seat  of  government  each  year,  cannot  be 
construed  as  preventing  the  Legislature  from 
allowing  to  the  Intervening  state  officers  the 
right  to  such  expenses  as  they  would  neces- 
sarily incur  had  they  retaihed  their  actual 
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places. of  residence  where  they  resided  when 
elected  to  the  offices  which  they  now  hold, 
and  had  they  made  frequent  trips  to  and 
from  the  state  capital. 

[13]  For  reasons  given  in  Part  I  of  this 
opinion,  we  cannot  escape  the  conclusion  that 
section  7060,  Revised  Code  of  1919,  Is  a  valid 
legislative  enactment,  and  that  the  writ  of 
prohibition  applied  for.  In  so  far  as  it  would 
aftect  the  rights  of  the  constitutional  state 
officers  who  are  Interveners  herein  to  each 
receive  the  sum  of  $50  per  month,  should  be 
denied ;  and  it  is  so  ordered. 

Part  in. 

OKVIS,  J.  Part  in  of  plaintiffs  peti- 
tion relates  to  an  expense  allowtnce  to  each 
of  the  circuit  court  Judges  of  this  state  of 
$75  per  month.  It  Is  contended  by  the  At- 
torney General  and  his  assistant  that  chap- 
ter 159,  Session  Laws  of  1919,  Is  unconstitu- 
tional.   Said  statute  Is  as  follows: 

"In  consideration  of  paying  the  traveling  ex- 
penses, hotel  bills,  telephone  expenses,  far- 
nisbing  stationery,  office  supplies  and  other  ex- 
penses of  circuit  court  judges  in  the  state  of 
Soutb  Dakota  while  performing  the  duties  of 
tiieir  office,  there  shall  be  paid  to  each  Judge  of 
the  circuit  court  in  the  state  of  South  Dakota 
the  fixed  sum  of  $75  for  each  month,  payable 
upon  certified  Touchers  of -sneh  Jodte  filed  tai 
the  ofitce  of  the  State  Aaditor." 

B7  seetUm  7,  &  21,  SeariOB  Laws  of  1921, 
an  approprlatiMi  suScicmt  for  the  pajBient 
of  the  expenses  provided  for  In  aaid  statute 
was  made  by  the  state  Leglalatnre.  The 
only  proviaionB  of  the  CoDstltotion  wbifih 
it  is  centended  Chapter  159,  Session  Lave  of 
1919,  coBtiaivenee,  are  article  21,  i  2,  and 
article  6,  |  30;  both  of  which,  so  far  aa  ma- 
terial, are  quoted  In  Part  I  of  this  opinion. 
The  isBuea  for  tarlal  all  relate  to  qnecttana  of 
coaatitutleoal  Uw. 

Hearly  aU  that  has  been  said  In  Part  I  of 
this  opinion  Is  with  equal  ferae  applicable  to 
the  issues  rriatlng  to  the  dreuit  court  Judges. 

[14]  There  are  certain  facts  in  this  pro- 
9eeding  of  which  the  court  takes  Judicial  no- 
tice, different  from  those  considered  in  Parts 
I  and  II  ot  this  <v>inloa.  Tliere  are  a  num- 
ber of  counties  included  in  and  constituting 
the  drcnit  of  each  of  the  drcnlt  court  Jadgen, 
and  it  is  neoseaary  for  than  to  hold  terms 
of  court  at  the  county  seat  of  each  of  said 
counties.  It  is  necessary  In  the  discharge 
of  their  duties  that  they  should  go  about 
from  county  to  county  and  be  absent  from 
their  homes  much  of  the  time.  In  perfum- 
ing such  duties  they  necessarily  incur  ex- 
penses for  traveling,  hotel  bills,  telephone 
bins,  stationery,  office  supplies,  and  other 
expenses  incident  to  the  discharge  of  their 
official  duties.  These  expenses  cannot  be 
avoided.  Was  it  not  the  plain  duty  of  the 
Legislature  to  vnylAe  an  allowance  to  each 
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of  the  drctilt  court  Judges  sufBclent  to  pay 
said  expenses? 

This  court  will  take  Judicial  notice  of  the 
fact  that  all  exxienses  necessarily  incurred 
by  circuit  court  Judges  In  the  performance 
of  their  official  duties  are  rery  much  greater 
than  they  were  at  the  time  of  the  adoption 
of  the  state  Constitution.  The  salaries  al- 
lowed the  circuit  court  Judges  are  so  Inade- 
quate (12,500  each  per  year)  that  the  Legis- 
lature presumably  regarded  It  as  a  duty  to 
make  an  allowance  to  each  of  the  circuit 
court  Judges  for  such  expenses  as  they  must 
necessarily  Incur  In  performing  their  official 
duties. 

It  is  contended  by  the  circuit  court  Judges 
that  the  amount  allowed  for  expenses  by  the 
I«glslature  Is  not,  In  fact,  adequate  to  reim- 
burse them  for  their  actual  necessary  ex- 
penditures In  discharging  the  duties  of  their 
said  office.  Plaintiff's  contention  is  that  It 
is  Immaterial,  even  If  true,  because,  as  con- 
tended, the  Legislature  Is  without  power  to 
make  an  expense  allowance  In  a  lump  sum  to 
any  state  officer. 

[IS]  We  do  not  think  It  of  any  Importance 
In  this  proceeding  whether  or  not  the  ex- 
pense allowance  of  $75  per  month  to  each  of 
the  circuit  court  Judges  Is  Inadequate  to  re- 
imburse those  officers  for  their  actual  nec- 
essary expenditures  in  discharging  the  duties 
of  their  office.  For  reasons  given  in  Part  I 
of  this  opinion  we  are  convinced  that  It  was 
within  the  power  of  the  Legislature  to  allow 
expenses  In  a  lump  sum  to  each  of  the  circuit 
court  Judges,  that  the  amount  of  such  allow- 
ance was  for  the  determination  of  the  Leg^ 
Islatnre,  and  that  courts  cannot,  under  any 
sound  principle  of  law,  substitute  their  Judg- 
ment for  that  of  the  Leflislature,  or  interfere 
with  purely  legislative  acts,  vmless  the 
amount  allowed  Is  so  plainly  and  palpably 
in  excess  of  any  amount  that  could  be  In- 
curred by  the  circuit  court  Judges  as  to  show 
upon  Its  face,  without  argument,  that  the 
L«gl8lature  did  not  and  could  not  have  in- 
tended the  amount  allowed  simply  for  ex- 
penses. 

It  is  unnecessary  here  to  repeat  the  rea-, 
SODS  for  our  conclusions;  they  are  stated  at 
considerable  length  in  Part  I  of  this  opin- 
ion. These  conclusions  necessarily  require 
that  the  application  for  the  writ  of  prohibi- 
tion, In  so  far  as  It  was  intended  t«  affect 
the  rights  at  each  of  the  several  cireult'court 
Judges  to  receive  $75  per  month  as  an  ex- 
ipense  allowance,  under  chapter  169,  Session 
Laws  of  1919,  should  be,  and  the  same  is,  de- 
nied. 

Part  IV. 

NULL,  J.  In  Part  IV  plaintiff  In  his  peti- 
tion alleges: 

"That  section  13  of  chapter  21  of  the  Laws 
«f  1921,  being  the  general  appropriation  act, 
appropriates  and  sets  aside  the  stub  of  eighteen 
thousand  and  four  hundred   ($18,400)   dollars 


for  the  biennial  period,  be^ning  July  1,  1921, 
and  terminating  June  30,  1923,  for  salary  of 
private  secretary  to  the  Governor,  clerk  hire, 
stenographers,  stationery,  office  supplies,  post- 
age, railroad  fare,  hotel,  rent,'  and  living  ex- 
penses, and  other  traveling  expenses  and  ind- 
dentals." 

"That  heretofore  vouchers,  duly  approved  by 
the  Governor,  for  the  amount  of  seventy-five 
($75)  dollars  per  month,  for  rent  of  living 
rooms  at  the  St  Chartes  Hotel,  situate  in 
Pierre  (the  capital).  S.  D.  for  the  Governor  and 
his  family,  have  been  honored  by  the  defendant 
(State  Ajuditor)  herein,  and  warrants  issned 
upon  funds  appropriated  by  section  2,  c  15,  of 
the  Session  Laws  of  1919,  which  funds  were  ap- 
propriated for  rent,  living,  and  other  expenses 
of  the  Governor  of  the  state." 

"That  the  appropriation  of  public  funds  for 
the  rental  of  living  rooms  or  a  dwelling  for  the 
Governor  of  the  state,  and  the  payment  thereof 
by  the  State  Auditor,  is  without  authority  of 
law  and  is  in  violation  of  section  2,  art.  21  of 
the  state  Constitution.  That  the  salary  of  the 
Governor  is  fixed  at  thrse  thousand  ($3,000) 
dollars  per  year  by  the  provisions  of  section 
5318  of  the  South  Dakota  Revised  Code  of  1919. 
the  mazimam  amount  authorized  and  permitted 
by  the  provisions  of  said'  section  2,  art.  21,  of 
the  state  Constitution.  That  said  aDowance  of 
seventy-five  ($76)  dollars  per  month  for  hotel 
rent  of  Bving  roouis  for  the  Governor  of  the 
state  is  a  grant  of  a  fee,  perquisite,  or  emolu- 
ment in  violation  of  said  constitutional  provi- 
sion, and  is,  in  effect,  an  additional  allowance 
or  salary  of  nine  hundred  ($900)  dollars  per 
year  paid  to  the  Governor  in  excess  of  the  sal- 
ary authorized  by  the  state  Ck>nstituti«n." 

Then  follow  appropriate  allegations  to  the 
effect  that  the  defendant.  State  Auditor,  is 
about  to  issue  warrants  against  the  appro- 
priation tpr  the  current  biennial  period  In 
payment  of  vouchers  approved  by  the  Gover- 
nor for  rent  o^  living  rooms  «t  the  St. 
Charles  EoteL 

To  this  petition  the  defendant;  State  Audi- 
tor, demurs  on  the  grounds  that  said  petition 
does  pot  state  facts  sufficient  to  constitute  a 
cause  of  action.  Subsequent  to  the  filing  of 
the  petition  the  Hon.  William  H.  MoMastera, 
as  Governor  of  the  state  of  South  Dakota, 
was  permitted  to  intervene,  and  he  presented 
a  return  or  answer  to  the  petition  In  wblcb 
he  alleges  that  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and — 

"That  the  duties  of  your  intervener  as  C!ov- 
emor  of  the  state  of  ^uth  Dakota  require  his 
actual  residence  in  the  city  of  Pierre,  S.  D., 
where  the  capitol  «f  said  state  is  located,  and 
that  prior  to  his  assuming  bis  duties  as  Govern- 
or of  said  state,  resided  in  the  city  of  Tankton, 
Tankt<m  county,  S.  D.,  and  that  the  duties  inci- 
dent to  his  said  office  require  him  to  change  his 
actual  residence  to  the  said  city  of  Pierre." 

The  issues  thus  framed  present  the  sole 
question:  Is  the  act  of  the  L^slature  ap- 
propriating m(mey  to  pay  rent  for  rooms  o» 
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cupled  by  tiie  CoTernor  9t  the  liot«l  In  Pieixe 
unconstitutional  ? 

In  the  general  appropriation  bill  passed  at 
tbe  1911  session  of  the  Legislature,  the  para- 
graph relating  to  expenses  of  the  GoTentor 
read  as  follows: 

"For  salary  of  private  secretarj',  derk  hire, 
Btenograpiier,  stationery,  office  supplies,  post- 
age, railroad  fare,  hotel  expenses  and  other 
tTBTeling  expense  and  inddeBtals  95,800."  Laws 
1911,  c.  82,  i  & 

In  the  1913  appropriation  bill  the  words 
"rent  and  living"  were  inserted  between  tbe 
words  "hotel"  and  the  word  "expenses,"  so 
that  the  paragraph  reads: 

"For  salary  of  private  secretary,  cleric  hire, 
stenographer,  stationery,  office  supplies,  post- 
age, railroad  fare,  hotel  and  living  expenses, 
rent  and  otlier  traveling  expenses  and  inciden* 
tals  $6,000."    Laws  191B,  c.  23,  |  8. 

From  1913  down  to  the  session  of  1921,  the 
form  of  the  paragraph  has  remained  the 
same.  Since  1913  there  hare  been  four  gen- 
eral elections,  at  which  members  of  the  Legis- 
lature have  been  elected. 

With  these  facts  before  ua  we  take  up  the 
question  presented. 

Section  2,  art  21,  of  tbe  Oonstitntion,  reads 
as  follows: 

"The  Governor  shall  receive  an  annnal  salary 
of  two  thousand  five  hundred  dollars;  the 
judges  of  tbe  Supreme  Court  shall  each  receive 
an  annual  salary  of  two  thousand  five  hundred 
dollars;  the  judges  of  the  circuit  court  shall 
each  receive  an  annual  salary  of  two  thousand 
dollars:  Provided,  that  the  Legislature  may, 
after  the  year  one  thousand  eight  hundred  and 
ninety,  increase  tbe  annual  salary  of  the  Gov- 
ernor and  each  of  the  judges  of  tbe  Supreme 
Coort  to  three  thousand  dollars,  and  tbe  annu- 
al salary  of  each  of  the  cireuit  court  judges  to 
two  thousand  five  hundred  dollars.  The  Secre- 
tary of  State,  State  Treasurer  and  State  Audi- 
tor shall  each  receive  an  annual  salary  of  one 
thousand  eight  hundred  dollars;  the  Commis- 
sioner of  School  and  Public  Lands  shall  receive 
an  annual  salary  of  one  thousand  eight  hundred 
doliara;  tbe  Superintendent  of  Public  Instruc- 
tion shall  receive  an  annual  salary  of  one  thou- 
sand eight  hundred  dollars:  the  Attorney  Gen- 
eral shall  receive  an  annual  salary  of  one  thou- 
sand dollars;  the  compensation  of  the  Lieu- 
tenant Governor  shall  be  double  the  compensa- 
tion of  the  state  Senator.  They  shall  receive 
no  fees  or  perquisites  whatever  for  the  per- 
formance of  any  duties  connected  with  their  of- 
fices. It  shall  not  be  competent  for  the  Leg- 
islature to  increase  the  salaries  of  the  officers 
named  in  this  article  except  as  herein  pro- 
vided." 

By  chapter  110,  Session  Laws  of  1901,  tbe 
salaries  of  the  Governor  and  judges  were  in- 
creased to  the  maximum  amount  provided  for 
in  the  above-quoted  section  of  tbe  Constitu- 
tion. 

Section  1,  art.  8,  of  the  Constitution,  de- 
dares  that— 
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"The  legislative  power  of  the  state  shall  be 
vested  in  a  Legislature  which  shall  consist  of 
a  Senate  and  House  of  Representatives,"  ex- 
cept that  certain  provisions  are  made  for  the 
initiative  and  referendum. 

[It]  There  is  no  provision  in  Oie  Gonstttu* 
tlon  giving  the  Judiciary  supervisory  power 
or  control  over  the  Legislature,  so  that  so 
long  as  an  act  of  the  Legislature  does  not 
contravene  some  express  provision  of  tbe 
Constitution,  no  matter  how  Inoonslderate, 
illogical,  or  BbocMng  ench  act  may  be,  tba 
judiciary  of  ttte  state  Is  powerless  to  taiter- 
fere. 

That  the  appropriation  of  money  for  the 
payment  of  tbe  expenses  incurred  by  state 
officials  is  the  exercise  of  the  legislative  pow- 
er is  so  well  settled  and  commonly  nndw- 
Btood  as  not  to  be  open  to  discussion.  Tlie 
appropriation  to  pay  such  expenses  being  the 
exercise  of  tbe  legislative  power,  then  the 
proposition  must  necessarily  follow  tbat  tbe 
Legislature  la  vested  witli  a  discretion  as  to 
what  expenses  It  will  or  will  not  provide 
funds  for  tbe  payment  of.  This  decision  of 
tbe  Legislature  is  final.  If  the  Legislature 
fails  to  make  reasonable  provision  fur  offi- 
cial expenses,  Qie  officers  are  without  reinedy> 
as  the  judiciary  has  no  power  of  either  ap- 
propriating public  funds  directly  or  of  oo- 
erctng  the  L^slature  to  make  such  appro- 
priation. 

On  the  otho'  hand,  when  the  Legislature 
makes  lavish  and  extravagant  allowances, 
the  court  Is  equally  pow«le'ss  to  correct  the 
error. 

In  the  absence  of  constitutional  llmitattais, 
Inherent  plenary  power  la  vested  in  the  Leg- 
islature in  all  legislative  and  political  mat)- 
ters.  Stephens  v.  Jones,  24  S.  D.  97,  128  N. 
W.  705;  State  v.  Central  Lumber  Co.,  24  8.  D. 
186,  123  N.  W.  604,  42  L.  R.  A  (N.  S.)  804; 
A.  M.  Linseed  Oil  Co.  v.  Wbeaton,  25  S.  D. 
60,  125  N.  W.  127,  41  L.  R.  A  (N.  S.)  149; 
Ohlwine  v.  Bushnell,  32  S.  D.  426,  143  N.  W. 
362 ;  State  v.  Brown,  40  S.  D.  372, 167  N.  W. 
400;  In  re  Watson,  17  S.  D.  486,  97  N.  W. 
463,  2  Ann.  Gas.  321. 

This  brings  us  to  tbe  question:  Is  there  an 
express  (or  necessarily  implied)  ptohibition 
in  the  Constitution  against  the  appropriation 
by  tbe  Legislature  of  public  fimds  for  the 
payment  of  the  rent  for  rooms  occupied  by 
the  Governor  at  tbe  hotel? 

It  will  be  noticed  that  the  Governor  actu- 
ally occupies  such  rooms,  and  that  tbe  money 
is  iwid  directly  to  tbe  proprietors  of  the  ho- 
tel on  proper  vouchers  certified  by  the  Gov- 
omor.  This  case  is  to  be  disUnguished  from 
a  ca«e  where  a  certain  sum  is  appropriated 
to  be  paid  the  official  whether  be  actually 
inciuB  the  expense  or  not. 

As  we  understand  the  argument  of  tbe  At- 
torney General,  it  is  that  tbe  payment  of  the 
room  rental  at  the  hotel  is  tbe  payment  of 
tbe  personal  and  private  expenses  of  tbe  Got- 
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emor,  and  therefore  operates  to  Increase  his 
salary  In  contravention  of  that  clause  of 
the  Constitution  (article  21,  |  2),  which  pro- 
vides: 

"It  shall  not  be  competent  for  the  Le^slature 
to  Increase  the  salaries  of  the  officers  named  in 
this  article  except  as  herein  provided." 

The  court  cannot  presume  that  the  Iiegta- 
lature  intended  to  violate  the  Constitution; 
hence  we  cannot  presuipe  that  this  appropri- 
ation was  intended  by  the  IJegislature  as  an 
increase  of  the  Governor's  salary.  A9  a  co- 
ordinate branch  of  the  government,  the  court 
is  bound  to  give  full  faith  and  credit  to  the 
act  of  the  Legislature,  and  la  bound  to  aa- 
sume  that  the  legislature  simply  Intended  to 
pay  an  item  of  expense  which,  in  its  Judg- 
ment, was  a  proper  Item  of  expense  to  be 
paid  from  the  funds  of  the  state. 

Let  us  see  what  the  facts  are:  The  Gov- 
ernor, at  the  time  of  his  election,  resided  at 
the  city  of  Tauli:ton.  There  Is  no  law  re- 
quiring him  to  reside  at  the  capital.  The 
Oovemor  could  have  continued  his  residence 
at  Tankton  and  traveled  back  and  forth  be- 
tween Yankton  and  Pierre  and  lodged  at  a 
hotel  while  In  Pierre.  His  expenses  incurred 
in  such  travel  and  lodging  would  certainly 
liave  been  legitimate  expenses  to  l>e  paid  by 
the  state  as  expenses  incurred  incident  te 
and  in  performance  of  his  duties  as  Governor. 

Now  to  avoid  waste  of  time  in  travel  and 
the  expense  incident  to  such  travel.  It  Is 
deemed  expedient  to  have  the  Governor  reside 
at  the  capital.  To  do  this  he  must  maintain 
a  place  of  residence  at  Pierre  In  addition  to 
his  home  ta  Tankton.  The  Governor  does 
not  derive  any  profit  from  the  rooms  occu- 
pied by  him;  on  the  contrary,  the  rooms  are 
an  additional  expense  Incurred  by  him  In- 
(iiesat  to  the  performance  of  bis  official  du- 
ties. 

There  Is  no  contaition  here  that  the  $3,- 
000  salary  allowed  the  Governor  was  to  be  in 
full  payment  for  both  his  services  and  ex- 
penses; hence  an  allowance  for  expenses, 
properly  payable  by  the  state,  does  not  oper- 
ate to  Increase  the  constitutional  salary  of 
the  Governor. 

[17]  The  prohibition  against  increasing  sal- 
aries of  public  officers  was  not  Intended  as 
a  limitation  upon  legislative  authority  to 
provide  for  the  exi)enseB  of  such  officers. 
The  fallacy  of  such  a  contention  is  apparent 
when  we  consider  that  in  many  cases  the 
expenses  of  the  officer  exceed  his  constitu- 
tional salary. 

That  the  allowance  of  expenses  does  not 
operate  as  an  Increase  of  salary  Is  sustained 
by  the  following  authorities:  State  v.  Thom- 
ason,  142  Tenn.  627,  221  S.  W.  491 ;  Throop 
on  Public  Officers,  442;  29  Cyc.  1427,  1429; 
Briscoe  v.  Clark  Co.,  95  111.  809,  811 ;  State 
v.  Atherton,  19  Nev.  332,  10  Pac.  901,  910; 
Ktrkwood  v.  Soto,  87  Oal.  894,  28  Pac.  488; 


Newman  v.  Lester,  11  CaL  App.  577, 106  Pac. 
785;  People  ex  rel.  FoUett  v.  ntdi,  145  N. 
T.  261,  39  N.  E.  972;  State  v.  Sheldon,  78 
Neb.  652,  111  N.  W.  872;  Ware  v.  Battle 
Creek,  201  Mich.  468,  167  N.  W.  891,  L.  B.  A. 
1918E,  673 ;  McCoy  v.  Handlln,  SS  S.  D.  487, 
153  N.  W.  361,  L.  B.  A.  1915B],  858.  872,  Ann. 
Gas.  1917 A,  1046 ;  Milwaukee  Connty  v.  Hal- 
sey,  149  Wis.  82-85,  136  N.  W.  139;  Buss  t. 
Commonwealth,  210  Pa.  544,  80  AtL  169,  1  K 
B.  A.  (N.  S.)  409,  106  Am.  St.  Bep.  825. 

The  rule  of  law  Is  well  settled  that  the 
power  of  the  court  to  declare  an  act  of  the 
Legislature  unconstitutional  is  an  extraordi- 
nary power,  and  should  only  be  exercised  in 
a  case  free  from  all  reasonable  doubt.  State 
V,  Becker,  3  S.  D.  29,  51  N.  W.  1018;  Bon 
Homme  County  v.  Bemdt,  16  8.  D.  494,  90  N. 
W.  147;  In  re  Watson,  17  S.  D.  486,  97  N. 
W,  463,  2  Ann.  Gas.  321 ;  Insurance  Ok>.  v. 
Basford,  27  S.  D.  164,  130  N.'W.  44;  McCoy 
V.  Handlln,  35  S.  D.  487,  163  N.  W.  361,  Tm.  B. 
A.  1915E,  858,  Ann.  Cas.  1917A,  1046. 

We  cannot  say  that  the  appropriation  to 
pay  the  rent  for  rooms  occupied  by  the  Gov- 
ernor at  the  hotel  is,  beyond  a  reasonable 
doubt,  within  the  constitutional  prohibition, 
and  therefore  the  writ  so  far  as  Part  IV  la 
concerned,  should  be  doiIed. 

HAYES,  P.  J.,  dissents  as  to  parts  I,  II, 
III.  and  IV. 

Part  V. 

NULL,  J.    In  Part  V  of  the  petition  It  is 

alleged  that  by  chapter  84,  Session  Laws  of 
1920,  the  State  Capital  Commission  was  au- 
thorized and  directed  to  prepare  plans  for  u 
Governor's  home,  to  secure  grounds  by  pur- 
chase or  condemnation  for  &  site  for  such 
home,  and  to  prepare  the  grounds  for  bond- 
ing, and  to  present  plans  for  the  completed 
building  and  improvements  at  the  next  regu- 
lar session  of  the  Legislature.  For  this  pur- 
pose the  Capital  Commission  shall  use  funds 
placed  at  Its  disposal  by  Chapter  322,  Laws 
of  1919;  that  the  Capital  Commission  has 
acquired  certain  lands  to  be  used  as  a  site 
for  a  Governor's  home  and  is  now  negotiat- 
ing, and  will  acquire  by  purchase  or  con- 
demnation, certain  other  lands  to  enlarge 
and  complete  the  site  upon  which  It  Is  In- 
tended that  a  Governor's  home  Shall  be 
erected;  that  certain  vouchers  have  been  or 
are  about  to  be  presented  to  the  State  Audi- 
tor for  the  services  of  a  landscape  architect 
in  surveying  said  site,  preparing  and  draft- 
ing plans,  and  doing  other  detail  work  con- 
nected with  such  survey. 

It  is  then  alleged  that  said  chapber  84, 
Laws  of  1920,  Is  contrary  to  and  In  violation 
of  the  state  Constitution.  It  is  claimed  tibat 
the  purchase  of  a  site  for  a  Governor's  dwell- 
ing Is  in  violation  of  section  2,  art.  11,  of 
the  Constitution,  which  provides  that  taxes 
"shall  be  levied  and  collected  for  public  pur- 
poses only";  that  the  furnishing  of  a  real- 
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dence  for  the  Governor  la  tba  use  of  public 
frmds  for  a  private  purpose. 

In  Part  IV  of  this  oplnlan  we  bave  di«- 
cnsBed  tbe  valldlt7  of  tbe  appropriation  for 
lenta  paid  foe  rooms  occupied  by  tbe  Oovem- 
or  at  tbe  botd.  We  reached  tbe  conclusion 
tbat  such  appropriation  was  legal  and  ralld. 
All  tbat  we  said  on  tbat  braadi  of  tbe  case 
applies  wltb  e^nal  force  bere.  If  tbe  Leg- 
islature may  provide  rooms  for  tbe  Ctovemor 
at  a  botel,  tben  wbynot  acquire  a  dwelling 
to  be  used  as  a  Oovenor's  dwelling? 

[18]  Xbe  acquiring  and  maintaining  of 
pabUc  buildings  is  tbe  exerdse  of  purely 
legislative  powers,  wltb  wbldb  tbe,  court  bas 
no  concern.  Tbe  Constitution  does  not  pre- 
scribe wbaft  public  buildings  sball  be  provid- 
ed, or  tbe  uses  to  wblcb  public  buildings 
may  be  pat.  TbXn  lack  of  constitutional 
limitation  or  restriction  leaves  tbe  wbole 
subject  oitlrely  wltb  tbe  Legislature.  Under 
tbese  circumstances,  wben  tbe  Legislature, 
in  the  exercise  of  Its  discretion,  provides  for 
a  public  building  for  a  public  puqwse,  its 
decision  is  final  and  not  subject  to  review 
by  tbe  courts. 

[If]  This  leads  as  to  tbe  sole  question  in 
this  case,  L  e.:  Is  an  official  residence  for 
tbe  chief  executive  a  public  building  devoted 
tio  a  public  purpose?  In  deciding  this  ques- 
tion we  must  consider  the  history  and  prac- 
tice of  governments  such  as  ours.  Tbe 
United  States  has  its  White  House  and  many 
of  tbe  states  have  their  executive  mansions. 

The  Supreme  Court  of  Nebraska,  in  State 
V.  Sheldon,  78  Neb.  552,  111  N.  W.  ST2,  in 
a  similar  case,  said: 

"Tbe  custom  of  furnishing  an  official  resi- 
dence for  the  chief  executive  officer  of  the  gov- 
ernment bas  been  in  force  for  very  many  years 
fai  representative  governments  such  as  ours. 
It  is  a  matter  of  common  Icnowledge  that  Oreat 
Britain  provides  an  official  residence  for  its 
Prime  Minister,  and,  in  fact,  the  practice  is  so 
well  established  and  lias  been  continued  for  so 
long  a  time  that  the  name  of  tbe  street  in 
which  the  official  residence  is  situated  is  often 
used  as  synonymous  with  the  administration, 
and  'Downing  Street'  conveys  an  idea  to  a 
British  snbject  as  dear  and  well  defined  as  the 
name  of  the  'White  Honse'  does  to  an  Ameri- 
can citizen.  This  practice  was  followed  upon 
the  formation  of  the  United  States,  and  many 
of  the  states  of  the  Union,  recognising  the  add- 
ed dignity  given  to  the  office  and  other  advan- 
tages to  be  derived  from  the  residence  of  the 
diief  execntive  officer  being  certain  in  location 
and  convenient  of  access  at  all  times,  have  pro- 
Tided  official  residences  for  the  nse  of  the 
Qovemor  of  tbe  state.  Some  of  tbe  states  so 
providing  a  residence  have  similar  restrictions 
in  their  Constitntion  as  exist  in  that  of  this 
state  with  regard  to  the  acceptance  of'perqui- 
■ites.  Of  course,  this  goes  merely  to  show  the 
meaning  applied  to  such  provisions  by  the  re- 
spective Legislatures.  It  cannot  be  questioned 
that  tbe  Legislature  had  the  power,  the  right, 
and  the  authority  to  purchase  the  property  and 
to  provide  for  its  occupancy  by  the  Governor, 
^niia  was  done  in  the  exercise  of  its  proper 


powers  ezerdaed  is  behalf  of  what  it  deemed 
to  be  tbe  publie  welfare,  and  its  acts  in  that 
regard  are  not  snbject  to  review  by  any  other 
dei>artment  of  the  state  government.  There 
is  no  question,  then,  of  legislative  power  in- 
volved." 

Willie  tbe  question  of  tbe  propriety  of 
providing  an  official  residence  for  tbe  chief 
executive  is  a  legislative  and  not  a  legal 
question,  yet  tbe  reasoning  of  tbe  Nebraslsa 
court  appeals  strongly  to  our  Judgment. 

The  court  said: 

"It  may  be  doubted  whether  the  occupancy 
of  this  mansion  does  not  impose  upon  the  Gov- 
ernor larger  expenditures  than  those  which 
would  be  exacted  from  him  by  the  occupancy 
of  a  more  humble  abode  for  which  he  paid  the 
usual  rent,  and,  in  place  of  being  an  additional 
reward  or  compensatimi,  it  may  in  fact  be,  and 
probably  is,  an  additional  drain  npon  liis  re- 
sources. We  agree  with  tbe  Legislature  that 
it  is  entirely  in  keeping  with  the  proper  admin- 
istration of  the  government  of  the  state,  with 
due  regard  to  the  dignity  of  that  high  office, 
that  tbe  Governor  be  provided  with  an  official 
residence,  and  that  his  occupancy  of  the  same, 
required  by  law,  is  in  no  sense  a  perquisite  of 
office  or  of  tbe  nature  of  additional  compensa- 
tion." 

An  examination  of  tbe  legislation  on  this 
subject  .shows  tbat  our  Legislature  is  pro- 
ceeding with  deliberation  and  care.  It  first 
provided  for  acquiring  suitable  land ;  it  then 
provided  for  plans  to  be  submitted  to  the 
next  Legislature.  It  bas  not  given  the  Cap; 
ital  Commission  carte  blanche  to  spend  the 
public  money,  but  bas  liept  the  control  of 
such  expenditures  In  its  own  bands. 

Tbe  expenditure  being  for  a  public  build- 
ing for  a  public  purpose  and  authorized  by 
tbe  department  of  the  state  government  hav- 
ing sole  control  of  such  matters,  this  court 
is  without,  power  bo  interfere,  and  therefore 
the  writ,  so  far  as  Part  V  is  concerned,  is 
denied. 

HAYKS,  P.  .7.  (dissenting  sA  to  parts  I,  II. 
Ill,  and  IV,  of  tbe  majority  opinion).  By  see- 
tlon  30  of  article  5  of  tbe  state  Constitution, 
declaring  tbat  a  Judge  shall  receive  no  com- 
pensation, perquisite,  or  emoluments  for  or 
on  account  of  his  office  in  any  form  what- 
ever, and  by  section  2  of  article  21,  limiting 
salaries  of  judicial  and  certain  executive 
otScers  to  fixed  amounts,  and  in«vidliig  that 
Bucb  offldals  sball  receive  no  fees  or  per- 
quisite whatever  for  the  performance  of  any 
duties  connected  with  their  offices,  and  tbat 
it  sball  not  be  competent  for  tbe  Legislature 
to  increase  the  salaries  of  such  officers,  tbe 
people  In  their  fundamental  law,  binding  alike 
upon  courts,  executive  officers,  and  l^isla- 
tors,  have  drastically  limited  these  compel- 
sations.  Both  tbe  letter  and  spirit  of  ttieee 
provisions  forbid  additional  reward  in  any 
form  whatever.  Tbese  sections,  by  common 
consent  and  by  legislative  and  judicial  acqui- 
escence, for  over  20  years  were  Iield  to  bave 
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prevented  payment  of  even  nectwsary  official 
expense.  The  people  of  thla  state,  at  the  bien- 
nial elections  In  recent  years,  have  been  re- 
peatedly asked  to  so  amend  these  constltu- 
ticmal  provisions  that  salaries  in  some  man- 
ner adequate  to  the  duties  performed  may 
be  paid,  but  have  steadfastly  refused.  The 
spirit  as  well  as  the  letter  of  a  controlling 
constitutional  provision  must  be  obeyed. 
Courts,  however  reluctant  to  hold  void  a  law 
enacted  by  the  representatives  of  the  people, 
such  as  chapter  400  of  the  Laws  of  1921, 
have  no  alternative  when  a  choice  must  be 
made  between  such  a  law  and  a  constitution- 
al provision.  The  Attorney  General,  for 
plaintiff,  on  the  oral  argument  conceded  to 
the  lawmalilng  power  the  right  to  pay  the 
official  expenses  of  these  public  officers,  L  e., 
expenses  necessarily  connected  with  the  dis- 
charge of  their  official  duties,  but  denied  the 
right  to  appropriate  public  moneys  for  pri- 
vate expenses.  Household  expenses,  living 
exjienses,  whether  increased  or  diminished 
and  regardless  of  where  an  official  may  elect 
to  reside,  are  in  their  nature  private,  in- 
dividual. These  are  the  personal  burdens 
on  every  man's  shoulders.  Payment  directly 
or  indirectly  of  a  dollar  thereon  constitutes 
compensation,  i)erqulsite,  or  emolument  addi- 
tional to  a  prescribed  salary.  This  act,  being 
in  the  main  for  an  unconstitutional  purpose, 
that  Is,  the  payment  of  Increased  expenses  of 
living  at  a  place  other  than  the  legal  resi- 
dence of  a  Judge  of  the  Supreme  Court,  must 
wholly  falL 

In  the  majority  opinion  It  is  said  that  the 
Constitution  of,  the  state  does  not  contain 
any  restrictions  upon  the  power  of  the  Leg- 
islature to  malce  allowance  for  the  expenses 
of  the  several  constitutional  state  oiilcers 
who  are  interveners  in  this  proceeding.  The 
Constdtution  (section  2,  art.  21)  does  provide 
that  it  shall  not  be  competent  for  the  Leg- 
islature to  Increase  the  salaries  of  the.se 
officers.  The  Legislature,  thus  limited,  cer- 
tainly may  n(A  go  beyond  payment  of  the 
actual  official  expense.  Payment  to  or  for 
an  officer  of  public  funds  In  excess  of  such 
expenses,  or  for  private  or  personal  use, 
Is  an  Increase  of  salary  and  clearly  forbid- 
den. It  Is  too  patent  to  be  denied  that  this 
"Mtpenae"  law  owes  its  origin  to  the  fact 
that  these  salaries,  fixed  82  years  ago,  are 
now  unfair  and  wholly  disproportionate  to 
the  duties  and  the  conditions  under  which 
they  must  be  performed.  The  remedy  for 
this  wrong  anc^  Injustice  lies,  however,  not 
with  the  Legislature  or  the  courts,  but  with 
the  people. 

It  Is  said  that  the  members. of  the  Supreme 
Court,  it  they  had  continued  to  reside  at  the 
places  of  their  legal  residence,  might  have 
been  allowed  expenses  of  travel  to  and  from 
the  seat  of  government  and  living  expenses 
while  there,  as  official  exp^uses.  Even  if  thla 
were  true,  the  fact  that  these  Judicial  offi- 
cers for  yeara  past  iuiTs  elected  to  Ut«  at 


Pierre  and  are  permanently  domiciled  there 
precludes  the  possibility  of  classifying  their 
living  expoises,  or  part  there<tf,  as  in  any 
sense  "o^oial."  The  personal  character  of 
living  expenses  is  the  same  in  Deadwood, 
Aberdeen,  or  Pierre,  and  Is  not  affected  by 
mere  change  of  location. 

The  Supreme  Court  of  thla  state,  in  the 
case  of  McCoy  ▼.  Bandlln,  S5  S.  V.  487.  IBS 
N.  W.  361,  L.  R.  A.  1916E,  868,  Ann.  Cas. 
1917A,  1046,  sustained  a  law  similar  in  terms 
to  chapter  400  of  the  .Laws  of  1921,  awarding 
to  the  Judges  of  that  court  $50  per  month 
for  these  expenses.  The  majority  opinion 
here  dtea  Smith  r.  Jackson,  241  Fed.  749. 
154  C.  C.  A.  449,  as  supporting  the  same, 
in  the  federal  cose  the  sole  question  was  to 
the  authority  of  the  auditor  of  the  Panama 
Canal,  without  law  or  departmental  regula- 
tion, to  deduct  from  the  salary  or  a  federal 
Judge  rent  for  use  of  a  bouse  In  the  Canal 
itene,  not  a  question  snch  as  Is  Involved 
here. 

In  State  v.  Tbomason,  142  Tenn.  627,  221 
8.  W.  492,  also  dted  as  suKwrtlng  McCoy  v. 
Handlin  Case,  supra,  the  expenses  provided 
for  were  "for  stenographer  work  and  other 
necessary  exiienses"— presumably  expenses 
Incident  to  the  performance  of  official  duty. 

In  Macon  County  v.  WiUlams  (Mo.)  224 
8.  W.  835,  It  was  held  that  $1,200  in  Inmp 
sum,  per  annum,  which  the  Legislature  had 
allowed  a  circuit  Judge  to  cover  his  expenses, 
was  not  paid  as  compensation.  The  ques- 
tions involved  in  McCoy  v.  Handlin  and  the 
Instant  case  were  not  before  the  ICissourl 
court. 

The  compensation  of  $3,000  per  annum  pro- 
vided for  by  section  2,  art  21,  is  Intended 
to  cover  the  services  of  a  member  of  the 
court  and  such  personal  expenses  as  may  be 
connected  therewith.  Section  4  of  article  5 
directs  that  two  terms  of  the  Supreme  C3ourt 
shall  be  held  each  year  at  the  seat  of  govern- 
ment Chapter  400,  Laws  of  1921,  allowing 
each  member  $150  a  month  as  exx>ense8  of 
removing  to  the  state  capital,  additional  liv- 
ing expenses  there,  and  expenses  of  travel 
to  and  from  his  l^gal  residence,  constitutes 
additional  compensation,  and  is  In  confilct 
with  sectimt  30,  art  6,  of  the  state  Consti- 
tution, problbltii^  any  compensation,  per- 
quisite, or  emolument  for  or  <m  account  of 
his  office,  in  any  form  whatever,  except  the 
salary  fixed.  Leekenby  v.  Post  Printing  Co., 
65  Colo.  443, 176  Pac.  490;  Terrell  v.  Middle- 
ton  (Tex.  Civ.  App.)  187  S.  W.  367 ;  BaUey  v. 
KeUy,  70  Kan.  869,  79  Pac.  736;  SUte  ex  ret 
ii'ox  V.  Balne,  49  Ohio  St  680,  31  N.  SL  741; 
CuUom  y.  DoUoff,  94  III.  330;  People  ex  reL 
Bolttm  V.  Albertson,  55  N.  T.  60. 

Attention  of  this  court  has  not  been  called 
to  an  authority  of  any  other  state  sustaining 
the  payment  of  the  living  expenses  of  a 
public  officer  at  the  place  at  which  he  re- 
sides, or  Is  called  upon  to  perform  his  goier- 
al  (^dal  duties. 
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The  effect  of  fills  enacfament  1«  to  increase 
tbe  compensation  of  Supreme  O)ort  Judges 
from  13,000  to  $4,800  annually,  and  permit 
tbem  to  pay  certain  personal  expenses  tbem- 
selves.  The  fact  that  the  compensation  prob- 
ably should  be  $7,500  per  annum  Instead  of 
$3,000  cannot  affect  the  l^al  situation  or 
validate  this  act. 

The  Consatntlon  (article  4,  ^  12)  requires 
that  state  officials  perform  their  duties 
at  the  seat  of  government  The  compensa- 
tion, limited  to  $1,800  per  annum,  is  Intend- 
ed to  cover  tbelr  official  services  and  person- 
al expenses  connected  therewith.  The  act 
awarding  $50  per  month  as  expenses  of  re- 
moval to  the  capital,  the  Increased  exi)ense 
of  living  at  a  place  other  than  his  legal 
residence,  and  the  expense  of  traveling  to 
and  from  siich  legal  residence,  awards  ad- 
ditional compensation  and  is  in  conflict  with 
section  2  of  article  21  of  the  state  Constitu- 
tion. These  defined  expenses  are  not  public, 
not  official,  not  connected  with  the  perform- 
ance of  official  duties,  but  of  a  purely  per^ 
sonal  and  Individual  character. 

Tbe  payment  of  $900  per  annum  In  a  lump 
sum  tor  expenses  of  circuit  Judges  violates 
the  eonatitntlonal  salary  limitations.  Tbe 
Legislature  may  pay  circuit  Judges  only  the 
actual  expenses  neceBsarily  Incurred  In  the 
discharge  of  the  duties  of  their  office.  If 
this  statute  is  upheld,  drctilt  Judges  will  re- 
ceive an  annual  salary  not  of  $2,500,  as  pro- 
vided by  the  Constitution,  but  $3,400,  with 
the  personal  obligation  of  paying  their  own 
expenses.  So  far  as  the  state  Is  concerned 
the  payment  of  $3,400  Is  absolute,  and  the 
payment  of  expenses  Incurred  a  matter  sole- 
ly within  the  discretion  of  the  incumbent  of 
the  Jndidal  office. 


•  STATE    m   rel.    MoMASTER,   Governor, 
REEVES.  State  AwUtor  (PAYNE,  Atty. 
Gen.,  «t  aU  I  ntarveMrs) .    (No.  498a) 

(Snprema  Court  of  South  ..Dakota.    Oct  27, 
1921.) 

Part  I. 

I.  CoRstitational  law  «=s>4»-St«tat»  •■stainad 
aniess  olsarly  uscoMtltutlosal. 
A  statuta  must  be  soatamed  unless  deasly 
in  conflict  witlt  the  Constitution. 

i  Offlcsrs  «=994— Legtstatore  may  Impose  up- 
on constitutional  officers  duties  distinct  from 
their  offices  and  provide  compensation  there- 
for. 
Tbe  Iieglslatnre  may  Impose  upon  a  con- 
stitdtlonal  officer  dnties  separate  and  distinct 
from  those  of  his  office,  and  may  provide  com- 
pensation  therefor  n  .addition  to  Us   salaiy 
as  a  constitutional  ollcer. 


S.  Attomey  Gosoral  «rD3— Salary  gWes  Attor- 
ney General  as  mwabar  of  Seeurttes  Commis- 
sion not  additional  eomponsatloa  In  violation 
of  Constitution. 
Rev.  Code  1919,  |  10127,  as  amended  by 
Laws  1st  and  2d  Sp.  Sess.  1920,  a  82,  §  1, 
giving  the  Attorney  General  a  salary  for  serv- 
ices performed  as  a  member  of  the  Securities 
Commission,  held  not  a  grant  of  compensation 
additional  to  that  provided  for  by  Const  art.  21, 
S  2,  in  violation  thereof,  iiis  duties  as  a  member 
of  the  Securities  Commission  being  foreign  to 
his  duties  as  Attorney  General,  under  article 
4,  I  13,  and  Bev.  Code  1919,  {  6364. 

4.  Evidenc*  «3>l&— Judioial  notloo  taken  of  in- 
ot'oase  In  Importance  of  office  of  Attorney 
General. 

In  a  proceeding  involving  the  validity  of 
Rev.  Code  ldl9,  §  10127,  as  amended  by  Laws 
2d  Sp.  Sess.  1920,  c.  82,  {  1,  giving  tbe  At- 
torney General  a  salary  for  services  perform- 
ed as  member  of  the  Securities  Commission, 
the  court  may  take  judicial  cognisance  of  the 
fact  tliat  in  1889,  when  the  office  of  attor- 
ney general  was  created  and  the  compensation 
fixed  at  tlfiOO  per  annum,  there  were  but  few 
duties  to  be  performed,  and  that  at  the  present 
time,  with  the  growth  and  importance  of  pub- 
lic business,  the  exclusive  services  of  an  of- 
ficer of  tbe  highest  skill  and  ability  are  de- 
manded. 

Hice,  J.  dfssenting  in  part 

Part  n, 

5.  Officers  $=»I00(2)— Schools  and  school  dis- 
tricts ®=347— Statute  giving  Superintendent 
of  Publlo  Instruction  additional  compensation 
unoonstitutlonal. 

Rev.  Code  1819,  {  7400,  as  amended  by 
Laws  1921,  c.  215,  giving  Superintendent  of 
I'ubllc  Instruction  a  salary  as  executive  officer 
of  the  State  Board  of  Bducation  created  under 
Rev.  Code  1919,  t{  7406-7410,  to  accept  federal 
aid  for  tbe  promotion  of  vocational  education, 
held  violative  of  Const,  art.  21,  {  2,  fixing  the 
Superintendent  of  Public  Instruction's  salary 
and  prohibiting  a  grant  of  additional  compen- 
sation, and  article  12,  |  3,  prohibiting  an  in- 
crease in  compensation  during  term  of  office, 
since  his  duties  as  executive  officer  of  the  State 
Board  of  Education  are  in  furtherance  of  pub- 
lic education  and  instruction,  and  ace  tberefofe 
duties  to  be  performed  by  him  as  Superintend- 
ent of  Public  Instruction,  und^r  article  4,  {  13, 
and  since  tbe  payment  of  a  salary  therefor  is 
in  effect  a  grant  of  additional  compensation,  in 
violation  of  the  Constitution. 

6.  Constitutional  law  «=926— Role  as  to  Im- 
plied powers  and  limitations  stated. 

A  constitutional  grant  of  a  power  carries 
with  it  by  implication  the  right  to  do  all  things 
necessary  to  the  exercise  of  the  power  grant- 
ad,  and  a  prohibition  carries  with  it  impliea- 
tious  as  broad  as  those  tttat  go  with,  tbe  grant- 
ing of  a  power. 

Petition  for  writ  of  prohibition  by  the  State 
of  South  Dakota,  on  the  relation  of  William 
H.  McMaster,  Governor,  against  Jay  Reeves, 
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as  Auditor  ct  (be  State  ot  Sonth  Dakota,  in 
wlildi  Byron  S.  Payne,  as  Attorney  General, 
and  Fred  Ij.  Shaw,  as  Superintendent  cS  Pub- 
lic Instruction,  intervened,  to  restrain  and 
proUblt  the  defendant  from  Issuing  warrants 
for  certain  purposes.  Petition  denied  as  to 
warrants  affecting  the  Attorney  General,  and 
granted  as  to  warrants  affecting  the  Super- 
intendent of  Public  Instructloo. 

Tbe  Supreme  €k>urt  being  of  the  opinion 
tliat  all  of  its  Judges  and  all  of  tbe  judges 
of  the  circuit  court  are  disqualifled  to  act 
herein,  and  having  entered  of  record  an  order 
reciting  tbe  fact  and  selecting  from  the  at- 
torneys of  record  of  said  court  tbe  following 
persons  to  act  in  their  place,  to  wit :  ROBERT 
O.  HAYES,  of  Deadwood,  T.  H.  NDUa  ot 
Huron,  A.  H.  ORVIS,  of  Yankton,  LEWIS, 
W.  BICKNELLs  of  Webster,  and  GEO.  RICE, 
of  Flandrean — and  they  having  qualified  as 
provided  by  law,  and  organized  as  a  court, 
ROBERT  C.  HAYES  presiding,  proceeded  to 
hear  and  determine  this  proceeding. 

This  is  an  original  proceeding  commenced 
In  the  Supreme  Court  by  the  irialntiff,  the 
.state  of  Sontb  Dakota,  on  relation  of  Wil- 
liam H.  McMaster,  its  Governor,  seeking  to 
restrain  and  prohibit  the  defendant  Jay 
Reeves,  as  Auditor  of  the  state,  from  issuing 
warrants  on  the  state  treasurer  for  puriK>ses 
hereinafter  stated.  In  this  proceeding  Byron 
S.  Payne,  at  Attorney  General,  and  f^ed  U 
Shaw,  as  Superintendent  of  Public  Instruc- 
tion, have  intervened. 

Plaintiff's  petition  consists  of  two  parts, 
each  rtiatlng  to  a  special  proceedlag. 

Charles  E.  De  Land,  of  Pierre,  and  A.  Ii. 
Wyman,  of  Yankton,  for  plaintiff. 

Byron  S.  Payne^  Atty.  Gen.,  and  B.  D. 
Roberts,  Asst.  Atty.  Gen.,  for  defmidant  and 
interveners. 

Part  I. 

HAYES,  P.  J.  (after  stating  the  facts  as 
above).  The  rdator  petitions  the  court  for  a 
writ  of  problbitlon  to  restrain  the  state  Audi- 
tor from  issuing  warrants  to  the  Attorney 
General  in  payment  of  his  salary  of  $1,200 
per  annum  as  a  member  of  the  State  Secur- 
ities Commission.  Defendant  demurs  to  tbe 
petition,  and  the  issue  raised  relates  to  tbe 
validity  of  section  No.  10127  of  the  Revised 
Code  ot  1919,  as  amended  by  section  1  of 
chapter  82  of  the  laws  of  tbe  Second  Spe- 
cial Session  of  1920.  The  amendment  is  as 
follows: 

"Tbe  Secnrittes  Gommisalon,  heretofore  cre- 
ated, whose  duty  it  shall  be  to  administer  and 
provide  for  the  enforcement  of  the  provisions 
of  this  chapter,  shall  continue  to  consist  of 
tbe  Superintendent  of  Banks  who  sbaU  be  pres- 
ident thereof,  tbe  Attorney  General,  tbe  Rural 
Credit  Commiseioner,  all  of  whom  shall  be 
members  of  such  commission  during  their  terms 
of  office  and  one  other  member  to  be  appointed } 


by  the  Oovenor  and  who  skall  serre  tn  a  tens 
of  three  (3)  years,  onlesa  sooner  removed  by 
the  Governor.  •  •  •  The  other  members  of 
said  Commission  shall  be  entitled  to  receive 
for  their  services,  a  salary  of  $1,200.00  per 
year,  payable  monthly  as  tbe  salaries  of  other 
state  officers  are  fwid:  Provided  that  any 
member  of  this  Commission  who  receives  $4,- 
000.00  per  annum  or  more  as  salary  or  compen- 
sation for  his  services  In  connection  with  any 
other  state  office,  aball  not  be  entitled  to  re- 
ceive any  additional  compensation  for  services 
performed  aa  a  member  of  the  Sute  Secori- 
ties  Commission." 

It  is  contended  by  tbe  relator  that  this 
statute,  in  providing  payment  of  salary  to  the 
Attorney  General  for  services  as  a  member 
of  tbe  State  Securities  Commission,  violates 
that  part  of  section  2,  art.  21,  of  the  state 
Const! tutlcm  wherein  it  is  declared  that  the 
Attorney  General  sball  receive  an  annual 
salary  of  $1,000,  and  that  certain  state  of- 
ficers, iu<dudlng  tbe  Attmney  General,  "shall 
receive  no  fees  or  perquisites  whatever  for 
the  performance  of  any  dntles  connected 
with  t&elr  offlca" 

Section  13,  art  4,  «f  tbe  Constitntlon  pro- 
vides that  the  powers  and  duties  of  the  At- 
torney General  shall  be  as  presorlbed  by  law. 
Tbe  Legislature  U  prohibited  by  said  section 
2,  art.  21,  of  the  CMistitutton  tnan  paying 
to  the  Attorney  6«>eral  additional  compensa- 
tion for  services  which  he  may  perform  as 
the  law  officer  of  the  state. 

[1]  The  legislative  enactment  in  Question 
must  be  sustained  unless  clearly  in  conflict 
with  tbe  constitutional  provisions.  The  du- 
ties of  the  Attorney  General  at  common 
law,  as  defined  by  section  53M  of  tbe  Revised 
Code  of  1919,  and  as  nnlversally  understood 
arc  those  which  he  may  render  tbe  state  in 
bis  professional  capacity. 

Tbe  section  of  the  Code  referred  to  re- 
quires him  to  appear  for  the  state  and  prose- 
cute and  defend  all  actions  and  proceedings,, 
civil  or  criminal,  in  die  Supreme  Court,  in 
which  the  state  Shan  be  Interested  or  a 
party;  to  attend  to  all  dvll  cases  remanded 
by  tbe  Supreme  Court  to  the  circuit  court. 
In  wblcb  the  state  shall  be  a  party  or  in- 
terested :  to  prosecute,  at  the  request  of  the 
Governor,  State  Auditor,  or  State  Treasurer 
any  official  bond  or  contract  in  which  the 
state  is  Interested,  upon  a  breadt  thereof, 
and  prosecute  or  defend  for  the  state  all 
actions,  civil  or  criminal,  relating  to  any 
matter  connected  with  either  of  their  de- 
partmenta;  to  consult  with,  advise,  and  ex- 
ercise supervisim  over  the  several  state's 
attorneys  of  the  state  in  matters  i>ertalning 
to  the  duties  of  their  offices ;  to  mail  copies 
of  certain  opinions  rendered  by  him  to  the 
executive  accountant,  state's  attorneys,  and 
county  auditors ;  to  give  opinions  upon  ques- 
tions of  law,  when- requested,  by  tbe  Legis- 
lature^  or  eltber  branch  tbereol,  or  by  the 
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Onvernor,  Audltoi(  Treasurer,  ox  Superin- 
tendent of  Public  InstructiboD ;  to  prepare 
contracts,  forms,  and  other  writings,  wliicb 
may  be  wanted  for  use  of  the  state  on  re- 
quest of  the  State  Auditor,  Treasurer,  Supeiv 
intendent  of  Public  Instruction,  or  Commis- 
sioner of  School  and  Public  Lands;  to  re- 
port to  the  Legislature,  or  dther  branch 
tbereof,  upon  any  business  relating  to  the 
dutlee  of  bis  oifiice;  and  to  prosecute  state 
officers  who  neglect  or  refuse  to  pay  Into  the 
state  treasury  public  funds. 

The  Attorney  General  Is  a  constitutional 
officer,  the  title  designates  him  as  the  attor- 
ney for  the  state,  and  his  duties,  independent 
of  the  statute,  are  those  of  a  law  officer. 
This  section  of  the  Oode  In  its  spedflc  eau« 
meration  of  (he  functions  of  bis  office,  ree> 
ognlzes  the  fact  that  the  scope  of  Ms  duties 
does  not  extend  beyond  law  matters. 

The  law  Imposes  upon  the  Attorney  Gen- 
eral as  a  member  of  the  Securities  Commis- 
sion the  duties  and  resiwnsibllities  borne  by 
tbe  other  members;  that  Is.  by  the  8np«ein- 
tendent  of  Banks  and  the  Bural  Credit  Com- 
missioner. The  Securities  Oomraistdon  ex- 
amines all  statements  and  documents  filed 
in  its  oiBee  by  Investmoit  companies,  con- 
ducts examinations,  determines  the  character 
of  stocks,  bonds,  and  securities,  contracts 
and  plans  of  business  of  such  comi)anles,  and 
<m  approral  thereof  may  permit  sales  of 
stocks  or  other  securities.  These  are  not 
duties  connected  with  the  office  of  Attorney 
General,  but  are  of  an  administrative  charao 
t»T,  and  whoUy  foreign  thereto. 

[2]  It  Is  within  the  proTince  of  the  Legis- 
lature to  impose  upon  a  constitutional  officer 
duties  separate  and  distinct  from  those  of 
his  office,  and  to  provide  compensation  tliere> 
for  In  addition  to  his  salary  as  a  constitu- 
tional <^teer.  In  State  v.  Roddle,  12  S.  D. 
4S3,  81  N.  W.  9S0,  the  Supreme  Court  of  South 
Dakota  has  had  occasion  carefully  to  con- 
sider this  question.  In  that  case  the  Le^ 
Islature  had  Imposed  upon  ttie  Secretary  of 
State  certain  duties  as  a  member  of  the 
brand  and  mark  committee,  and  provided 
compensation  therefor.  As  he  was  in  receipt 
of  an  annual  salary  of  $1,800,  It  Was  argued 
that  this  additional  compensation  constituted 
a  violation  of  paragraph  2,  art  21,  forbid- 
ding state  officers  from  receiving  any  fees  or 
perquisites  for  the  performance  of  duties  con- 
nected with  their  offices.     The  «!ourt  said: 

"We  are  clearly  of  the  opinion  that  It  was 
within  the  province  of  the  Legislature  to  pro- 
vide for  a  new  officer  to  perform  such  daties, 
and  the  question  arises  whether  in  this  instance 
it  intended  to  do  so.  The  language  of  the  act 
is  plain,  its  meaning  is  mmiistakable,  and  there 
can  be  no  doubt  that  the  Legislature  intended 
the  person  holding  the  office  «f  Secretary  of 
State  to  retain  20  per  cent,  of  the  brand  fees 
as  compensation  for  his  servioea  as  a  member 
of  the  brand  and  mark  committee.  Such  act 
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cannot  be  construed  as  adding  new  duties  to 
the  office  of  Secretary  of  State,  because  suck 
construction  would  impute  an  intention  on  tbf 
part  of  the  Legislature  to  violate  the  Consti- 
.tution." 

This  decision  is  reaffirmed  in  Bums  v. 
Board  of  County  Commissioners,  89  S.  D. 
426,  164  N.  W.  1028.  In  this  case  the  Su- 
preme Court  held  that  the  constitutional 
provision  affecting  the  salary  of  a  county 
Judge  (section  30  of  article  5)  that  he  should 
receive  no  "compensation  perquisite  or  emol- 
uments, for  or  oa  account  of  his  office  in  any 
form  whatever,  except  such  salary,"  pre- 
cluded retention  of  fees  for  services  as  a 
member  of  the  county  board  of  Insanity.  The 
ponstltutional  provlstoa'  considered  In  the 
Boddle  Case  (section  2,  art.  21)  forbade  ad- 
ditional compensation  to  state  officers  for  the 
performance  of  any  duties  connected  with 
their  office.  The  distinction  in  the  constitu- 
tional provisions  was  recognised  in  the  fol- 
lowing language: 

"There  is  a  recognizable  diiference  in  meaning 
between  fees  'for  the  performance  of  any  du- 
ties connected  with  their  offices,'  as  construed' 
in  tbe  Roddle  Case,  and  fees  or  compensation 
'for  or  on  account  of  his  office.'  The  former 
prohibits  extra  compensation  for  the  duties  of 
the  office;  the  latter  pr<Aiblt8  extra  compen- 
sation on  account  of,  because  of,  or  by  rea- 
son of  the  office.  Tbe  latter  includes  the  former 
and  prohibits  extra  compensation,  not  only  for 
the  duties  of  the  office,  but  also  extra  compen- 
sation by  reason  of  the  office  itself." 

In  Love  v.  Baehr,  47  Cat.  864,  It  was  hdd 
that,  although  the  Constitution  Was  wholly 
silent  with  respect  to  the  duties  to  be  per- 
formed by  the  Attorney  General,  and  con- 
tained no  expressed  Umitatton  on  the  part  at 
the  Legislature  as  to  the  nature  of  the  duties 
it  might  Impose  upon  him,  yet  a  limitation 
on  this  power  was  necessarily  implied  from 
the  nature  of  that  office;  and  further,  that 
tbe  Legislature  had  no  power  to  compel,  the 
Attorney  General  to  perfono  the  duties  of  a 
member  of  the  Board  of  Sxaminers  to  exam- 
ine  and  approve  or  reject  claims  against  tbe 
state;  but  if  sudi  duties  were  Imposed  upon 
htm  by  law,  and  he  performed  them,  (he 
Legislature  might  compensate  him  for  this 
unofficial  service  by  paying  him  a  salary  in 
addition  to  that  which  be  received  as  Attor- 
ney General,  even  if  the  law  idlowing  Um 
such  salary  was'  passed  during  the  term  of 
offi<«.  In  California  the  constitutional  pro* 
vision  was  that  during  the  term  of  office  the 
compensation  of  the  Attorney  General  should 
sot  be  increased  or  diminished,  and  that  he 
should  receive  no  fees  for  the  performance 
of  his  official  duties.  The  court  said.  In  this 
California  case,  relative  to  the  powers  of  the 
Legislature  to  Impose  duties  upon  the  Atto]> 
ney  General  not  within  tbe  scope  of  his 
office: 
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"Some  of  these  servicei  [>■  member  of  the 
Board  of  Examiners]  hare  not  the  slightest 
relation,  even  upon  the  most  liberal  constrnc- 
tion,  to  the  duties  of  an  Attorney  General,  as 
such  duties  were  generally  understood  at  the 
adoption  of  the  state  Constitution,  as  they  were 
doubtless  understood  by  the  framers  of  that 
instrument  The  business  of  counting  money 
in  the  treasury,  examining  boolcs  of  accoont, 
requiring  the  skill  of  an  expert  accountant  ratb- 
ler  than  the  professional  learning  of  a  lawyer, 
and  the  investment  of  public  money  in  bonds, 
is  wholly  foreign  to  the  duties  of  an  attorney, 
and  is  no  more  cognate  to  them  than  the  man- 
agement of  a  state  prison  or  lunatic  asylum. 
The  Legislature  has  no  more  power  to  compel 
the  Attorney  General  to  perform  such  service 
as  a  part  of  the  duties  of  bia  office  than  it  has 
to  compel  the  Superintendent  of  Public  In- 
struction to  take  charge  of  the  state  prison,  or 
to  perform  the  duties  of  State  Gaager.  The 
Attorney  General  is,  therefore,  under  no  ob- 
ligation to  perform  such  services,  and  he  may 
decline  to  perform  them  without  any  breach 
of  his  official  duty  oa  Attorney  General.  If, 
however,  be  voluntarily  performs  them,  he 
does  not  thereby  enlarge  the  scope  of  his  official 
duties  as  a  constitutional  officer.  By  no  com- 
pact between  him  and  the  Legislature  can  bis 
official  duties  as  Attorney  Geiieral  be  extended 
beyond  the  limits  contemplated  by  the  Consti- 
tation." 

In  Gronnan  v.  Ntgbtlnglll,  1  Nev.  323,  the 
reasons  for  holding,  that  a  constitutional 
provision  similar  to  that  contained  In  para- 
graph .2,  art  21,  of  our  state  Constitution 
does  not  prohibit  a  constitutional  officer  from 
rectivlng  compensation  for  performance  of 
dDtles  of  a  separate  office^  are  diatinQtly  set 
tortb,  to  wit: 

'7he  constitutional  restriction  impbsed  by 
section  9,  art.  16,  and  section  33,  art.  4,  is 
doubttess  intended  only  to  prevent  the  increase 
of  salary  or  compensation'  of  officers  as  such 
officers,  or  fo;r  duties  Aatuxally  belonging  to 
their  positions,  and  can  scarcely  be  extended 
to  prevent  the  allowance  of  a  compensation  to 
officers  upon  whom  duties  or  respoioibilities  in 
no  wise  connected  with  their  offices  are  im- 
posed. *  *  *  It  would  be  patting  a  construc- 
tion too  restricted  upon  the  constitutional  lim- 
itatioB  to  hold  that  the  provisiou  which  prohil>- 
its  the  increase  of  salary  or  compensation  would 
prevent  the  holding  of  two  offices  by  the  same 
person,  or  the  receipt  of  the  salary  of  both  by 
the  same  individual.  We  think  the  limitation 
in  article  16,  {  9,  and  article  4,  t  33,  should  be 
confined  to  the  Increase  of  salary  «r  compen- 
sation for  the  ^charge  of  duties  naturally 
belonging  to  a  certain  office,  and  should  not 
prohibit  compensation  for  the  performance  of 
other  and  independent  duties  in  no  wise  be- 
longing to  it.'' 

In  United  States  v.  Saunders,  120- tJ.  S. 
126,  t  Sup.  Ct  407,  30  L.  Ed.  594,  it  was  held, 
referring  to  certain  statutes  precluding  addi- 
tional compensation  for  the  performance  of 
offidal  duties: 

"This  legislation  was  to  prevent  a  person 
holding  an  office  or  appointment,  for  wlilch  the 


law  provides  a  definite  cetbpensation  by  way 
of  salary  or  otherwise,  which  is  intended  to 
cover  all  the  services  which,  as  each  officer,  he 
may  be  called  upon  to  render,  from  receiving 
extra  compensation,  additional  allowances,  or 
pay  for  other  services  which  may  be  required 
of  him  either  by  act  of  Congress  or  by  order 
of  the  head  of  his  department,  or  in  any  other 
mode,  added  to  or  connected  with  the  regular 
duties  of  the  place  which  he  holds;    bat  that 
they  have  no  application  to  the  ease  of  two 
!  distinct  offices,  places,   or  employments,   each 
I  of  which  has  its  own  duties  and  its  own  com- 
pensation, which  offices  may  both  be  held  by 
I  one  person  at  the  same  time.     In  the  latter 
'  case,  he  is  in  the  eye  of  the  law  two  officers,  or 
holds  two  places  or  appointments,  the  functions 
',  of  which  are  separate  and  distinct,  and,  accord- 
ing to  all  the  decisions,  he  is  in  such  case  enti- 
tled to  recover  the  two  compensations.    In  the 
former  case,  be  perfomti  the  added  duties  under 
I  his    appointment   to   a   single   place,   and    the 
j  statute  has  provided  that  he  shall  receive  no 
additional  compensation  for  that  class  of  duties 
unless  it  is  so  provided  by  special  legislation." 

In  State  ex  reL  Chattertoa  ▼.  Grant,  12 
Wyo.  1, 14, 73  Pac.  470,  2  Ann.  Gas.  382.  it  was 
held  that  the  Offices  of  Governor  and  Se«3«- 
tary  of  State  were  not  incompatible,  and  that 
on  the  death  of  the  Governor  during  hi»  term 
of  office  a  vacancy  existed  in  such  office  to  be 
filled  by  the  Secretary  of  State,  who  was 
entitled  to  receive  the  salaries  of  both  offices. 
In  this  state  the  constitutional  provision  fix- 
ed the  salary  of  the  Secretary  of  State  at 
$2,000,  bnd  prescribed  that  it  should  not 
be  Increased  daring  the  period  for  whidi  he 
was  elected.  These  rulings  are  further  sup- 
ported by  Melons  v.  State,  51  Cal.  549;  State 
ex  rel.  Seattle  v.  Carson,  6  Wash.  230,  33 
Pac.  428;  State  v.  Clausen,  111  Wash.  254, 
190  Pac.  829;  Detroit  v.  Redfleld,  19  Mich. 
376;  SUte  v.  Vasaly.  98  Minn.  46,  107  M.  W. 
818;  Dycbe  v.  Pavls,  92  K^.  971.  142  Paa 
264;  Howell  v.  La  Grave,  23  Nev.  373,  48 
Paa  674;  State  ex  reL  Walker,  87  Ma  162, 
10  S.  W.  473. 

It  Jks  ably  contended  by  counsel  for  plain- 
tiff: 

First  That  chapter  127  of  the  Laws  of 
1901  (now  section  6965  of  the  Code  of  1919), 
making  it  unlawful  "for  any  officer  receiving 
a  salary  from  the  state  to  keep  or  retain  any 
money,  emoltuient  fee  or  perquisite,  paid  to 
or  received  by  him  for  the  performance  of 
any  duty  or  duties  connected  with  his  office^ 
or  in  any  mannier  paid  to  blm  as  such  officer 
or  by  reason  of  his  holding  such  office,  it 
being  the  true  Intent  and  meaning  of  this 
section  that  no  officer  receiving  a  salary  from 
the  state  shall  keep  or  retain  any  money, 
emolument,  fee  or  peraulsite  paid  to  him  by 
reason  of  his  holding  such  office,  other  than 
the  annual  salary  payable  to  mch  officer  as 

I  provided  by   the  Constitution,"   is   oC  con- 

I  trolling  force  here. 

1     Second.  That  chapter  319  of  the  Laws  of 

!  1913,   creating   the   Securities  Commission, 
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conslstlBfr  of  oertain  oonstittitlonal  offlcan, 
and  providlag  for  tbelr  entice  withont  addi- 
tional compensation,'  demonstrates  a  legis- 
lative intent  merely  to  add  to  the  duties  of 
tboaa  officers  tbat  of  serving  upon  the  Secu- 
rities Commission,  and  not  to  create  a  new 
office. 

Third.  Tbat  tbe  Attorney  Geoeral's  dotles 
as  a  oember  (^  the  Securities  CSommlBslon 
are  germaae  to  bis  offlceii  for  tbe  reason  tbat 
many,  law  aoestions  must  necessarily  come 
before  that  commission  for  solution. 

It  la  Bnffldeat  to  say  that  section  1  of  dtap- 
ter  82  of  the  Laws  of  tbe  Special  Session  of 
1920  Is  the  later  legislative  enactmott,  and 
BOperssdes  section  6965  of  the  Code:  that  the 
flxlstlliK  statutes  prescribe  for  tbe  Attorney 
General  duties  as  a  member  of  tbe  Securities 
Commission  not  wtthba  tbe  scope  of  bis 
CDDStltutimHt]  office,  and  lawfully  provide  a 
oompennatioB  for  their  discharge;  that  the 
tact  that  the  Secaritles  Commlaalon  may 
have  legal  problems  to  solve — ^may  require 
l^a]  advice — in  no  manner  affects  the- gen- 
eral character  ef  its  executive  duties. 

[S]  We  are  of  tbe  opinion  tbat  the  duties  of 
the  members  4f  tbe  Securities  Commlsslen 
are  forei^  to  those  of  the  Attorney  Oeneral, 
not  germane  to  his  office;  tbat  the  act  In 
question  awards  compensation  for  duties 
which  are  not  connected  with  tbe  office  of 
Attorney  Oeneral,  and,  as  it  does  not  award 
him  additional  compensation  for  any  duty 
connected  With  his  constltuti<mal  office,  it 
Is  not  In  conflict  with  the  constitutional 
provision  Itmlting  his  recompense  to  $1,000 
for  services  as  law  officer  of  the  state.  We 
are  not  at  liberty  to  extend  Umitatloni  found 
In  section  2,  art.  21,  to  duties  not  connected 
with  tbis  office. 

[4]  It  Is  a  recognized  fact,  of  which  Judi- 
cial cognizance  may  be  taken,  that  when  In 
1889  the  office  of  Attorney  General  was 
created,  and  tbe  compensation  fixed  at  $1,000 
per  annum,  there  were  few  duties  to  be  per- 
formed; tbat  now,  with  tbe  growth  and  im- 
portance of  public  business,  exclusive  services 
of  an  officer  of  tbe  highest  skill  and  ability 
are  demanded.  The  compensation  is  so  gross- 
ly Inadequate  tbat  It  may  truthfully  be  said 
that  tbis  officer  serves  the  state  not  for  pay, 
but  out  of  a  sense  of  public  duty.  This 
situation,  however,  is  one  wbldb  the  courts 
are  powerless  to  correct 

We  must  conclude  from  a  careful  examina- 
tion of  the  statutory  and  constitutianal  pro- 
visions and  tbe  authorities  that  the  Legisla- 
ture, in  creating  the  Securities  Commission, 
Imposed  upon  the  Attorney  General  duties 
not  germane  to  his  office,  and  that,  when  it 
granted  compensation,  in  addition  to  his  con- 
stitutional salary,  it  granted  it  for  services 
which  he  was  not  bound,  as  Attorney  Gen- 
eral, to  perform,  and  for  which  he  Is  not 
prohibited  from  receiving  compensation, 


The  petition  of  the  plaintiff  Cor  a  writ  of 
prohibition  restraining  the  issue  of  salary 
warrants  to  tbe  Attorney  General  is  denied. 

RICB,  J.  (dissenting).  I  concur  in  much  of 
what  Is  said  by  the  Presiding  Judge  in  the 
majority  opinion  as  to  the  power  of  the 
Legislature  to  create  a  new  office  and  impose 
the  duties  thereof  upon  one  or  more  of  the 
constitutional  officers,  and.  If  the  duties  re- 
quired in  the  new  office  are  not  germane  to 
the  duties  of  .the  constitutional  office,  the 
Legislature  may  lawfully  pay  for  the  services 
tendered  in  the  new  office  (State  v.  Roddle, 
12  S.  D.  433.  81  N.  W.  980);  but  1  do  not 
concur  in  the  conclusion  of  tilie  majority  of 
the  court  that  the  Attorney  General,  when 
acting  as  a  member  of  the  Securities  Com- 
mission, was  filling  any  other  office  than  that 
of  Attorney  General.  I  do  not  concur  in  the 
conclusion  that  the  duties  imposed  upon  the 
Attorney  General  as  a  member  of  the  Secur- 
ities Commission  are  not  germane  to  the 
office  of  Attorney  GeneraL  The  statute  pro- 
vides that  the  commission  shall  consist  of 
certain  state  officers,  Including  the  Attorney 
General,  and  creates  one  new  office,  tbat  of 
secretary  of  the  Commission,  and  provides  , 
tbat  be  shall  receive  a  salary  of  $3,600  per 
year;  tbat  he  shall  take  an  oath  of  office  and 
file  a  bond.  There  Is  no  provision  in  the  law 
for  the  other  members  of  the  Commission 
tnng  a  bond  or  taking  an  oath  of  office.  The 
fftct  that  no  provision  is  made  for  tbe  giving 
of  a  bond  by  any  of  the  officers  excepting  the 
secretary  Indicates  that  the  Legislature  did 
not  intend  to  create  any  office  except  that  of 
secretary.  Whether  there  was  or  was  not  a 
new  office  created  is  not  very  important.  The 
real  question  is:  Were  tbe  duties  imposed 
upon  the  Attorney  General  germane  to  his 
•ffice}  It  was  argued  in  behalf  of  the  Attor- 
ney General  that  by  Implication  the  Legis- 
lature was  prohibited  from  imposing  duties 
upon  the  Attorney  General  other  than  those 
required  under  the  common  law. 

"It  is  a  maxim  with  the  courts  tbat  stat- 
utes in  derogation  of  the  commoti  law  shall  be 
construed  strictly — a  maxim  which  we  fear  is 
eometimei  perverted  to  tbe  overthrow  -of  the 
legtslatfTS  intent;  but  there  can  seldom  be 
either  propriety  or  safety  in  applying  this  max- 
im to  Constitutions.''  Cooley's  Con.  lim.  (6th 
Ed.)  p.  74. 

The  duties  of  "the  Attorney  General  shaU  be 
as  prescribed  by  law."  Section  13,  art.  4,  Con- 
stitution. 

When  the  framers  of  the  Constitution  pro- 
vided for  an  Attorney  General.  It  was  un- 
doubtedly Intended  that  he  should  be  the 
law  officer  of  the  state;  that  It  could  ask 
and  require  from  him  any  service  reasonably 
within  the  limits  of  those  usually  rendered 
by  an  attorney  at  law,  or  such  sen-ice  as  an 
attorney  usually  accepts  from  a  private  em- 
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ployer.  To  properly  nnd^rstand  and  con- 
strue the  statute  providing  for  &  State  Se- 
curities Commission,  and  deftnins  Its  duties, 
it  is  necessary  to  understand  the  conditions 
which  brought  It  forth.  Such  statutes  hare 
been  enacted  in  many  states.  They  are  usu- 
ally known  as  "Blue  Sky  laws."  Great 
frauds  were  being  perpetrated  upon  the 
public  by  the  organization  of  numerous  cac- 
porationa  with  high-soiuding  names  and 
beautifully  engraved  certificates  of  stock  ana 
bonds,  purporting  to  be  engaged  in  all  kinds 
of  commercial  and  industrial  enterprises, 
with  misleading  and  false  statements  as  to 
assets,  earnings,  etc.  It  was  for  the  pur- 
pose of  prevaiting  the  sale  of  \BUch  fraudu- 
lent certificates,  bonds,  etc.,  that  the  statute 
under  consideration  was  enacted.  The  pur- 
pose of  the  law  is  shown  by  the  title  to  ttie 
first  statute  enacted : 

"An  act  entitled.  An  act  to  prevent  fraud  in 
the  sale  and  disposition  of  stocks,  bonds  or 
other  securities  sold  or  offered  for  sale  within 
the  state  of  South  Dakota,  providing  for  the  en- 
forcement thereof,  and  creating  a  State  Secu- 
rities Commission."    Chapter  275,  Laws  1915. 

The  last  statute  enacted  In  the  emergency 
clause  recites: 

"Whereas  a  large  number  of  enterprises  are 
being  organized  at  the  present  time  and  where- 
as the  present  law  is  inadequate  and  wliereas 
this  statute  is  necessary  for  tlie  immediate 
preservation  of  the  safety  and  support  of  the 
state  government  and  its  existing  institutions, 
an  emergency  is  hereby  declared  to  exist,  and 
this  act  ahall  take  effect  and  be  in  force  from 
and  after  the  date  of  its  passage  and  approv- 
al" Chapter  82,  Second  Special  Session  Lavs, 
1920. 

A  bank  or  trust  company  that  had  been  de- 
frauded by  purchasing  Uxe  class  of  pafer 
regulated  by  the  statute  and  which  wished 
redress  would  at  once  turn  the  matter  over 
to  an  attorney  for  investigation.  If  such 
bank  or  trust  company  was  about  to  make 
Investm^ts,  and  its  suspicions  were  arous- 
ed as  to  the  fraudulent  character  of  the 
paper  ofCered,'  it  would  undoubtedly  at  once 
turn  the  matter  over  to  its  attorney  for  in- 
vestigation. It  is  a  matter  of  general  knowl^ 
edge  that  witldn  recent  years,  what  there 
was  great  scandal  as  to  the  fraudulent  man- 
agement of  the  three  greatest  insurance 
companies  in  the  nation,  the  mau  select- 
ed to  investigate  the  matter  was  one  of  the 
naticm's  greatest  attorneys  whose  name  it 
1«  not  necessary  to  mention.  The  result 
shows  the  wisdom  of  Ids  selection.  One  of 
the  present  Justices  of  the  Supreme  Court 
of  the  United  States  performed  his  most 
notable  service  as  an  attorney  at  law  in  the 
Investigation  of  the  Internal  affairs  and  man- 
agement of  coriMrationa,  to  the  g^reat  advan- 
tage of  the  public,  as  well  as  to  the  stock- 
holders and  creditors  of  the  corporations.  A 
large  percentage  of  the  business  transacted 


by  attorneys  at  the  present  time  is  of  a  dass 
that  wad  vmknown  to  attorneys  in  the  days 
of  Daniel  Wdister  and  BnfOs  Ghoate.  Law- 
yers are  becoming  less  the  advocate  and 
more  the  counselor.  They  are  nslBg  less  of 
their  time  to  get  their  dlenta  out  of  trouble, 
and  more  to  keep  them  from  getting  into 
trouble.  They  are  spending  less  time  trying 
cases  in  court,  and  more  time  in  keeping 
their  ciioits  from  having  cases  In  oonrt  to 
be  tried.  If  the  state  can  demand  the  ser- 
vices of  the  Attorney  Gteneral  in  the  prose- 
cution of  persons  for  perpetrating  frauds 
within  the  state.  It  may  reqolre  bia  services 
to  prevent  the  perpetration  of  frauds  with- 
in the  state,  whether  such  frauds  consist  in 
obtaining  money  by  false  pretense,  whether 
by  bank  checks,  drafts,  forged  Instruments, 
oounterfdt  money,  or  by  the  sale  oC  beauti- 
fully engraved  oertlflcates  of  stodc  In  cor- 
porations with  captivating  names. 

The  Legislature  is  to  be  commended  for 
the  wisdom  shown  la  selecting  appropriate 
state  officers  to  act  as  the  Securities  Com- 
mission. Th»e  is  no  part  «f  the  dutlea  of 
that  Commission  that  is  not  appropriate  to 
some  one  of  the  ofiicers  selected.  It  will  not 
be  prssimied  tliat  the  Legislature  intended 
that  the  Attorney  General  should  act  as  ae- 
oountant  or  the  accountant  to  act  as  an  at- 
torney. The  statute  does  not  provide  what 
part  of  the  duties  of  the  Commission  is  to 
be  performed  by  the  Attorney  General.  It  Is 
to  be  presumed  that  the  Legislature  intended 
tliat  each  member  of  the  oommission  should 
perform  the  dntiea  apmropriata  to  his  offica 
If  the  entire  datles  of  the  CommlBHion  wen 
to  be  performed  by  or  under  ttie  snperrlaioa 
of  one  {lerstm,  who  would  be  better,  Qualified 
than  an  attorney  at  law?  The  state  lud  a 
right  to  require  tlie  Attorney  Goieral  to  act 
upon  the  Securities  Commission  as  a  part  of 
Us  duties.  It  is  not  probable  that  the  Legis- 
laturo  intended  or  expected  the  Attorney 
General  to  devote  aay  more  of  bis  time  to  the 
state  than  lie  did  prior  to  the  enactment  of 
the  statute  creating  the  Securities  Cqmmls- 
sion.  It  Is  a  matter  of  general  knowledge 
that  at  no  time  since  the  adoption  of  the 
Constitution  could  the  Attomel  General  per- 
sonally do  all  the  work  of  his  office;  that  for 
many  years  he  could  not  do  more  than  give 
the  office  general  supervision,  and  give  his 
personal  attention  to  some  of  the  most  im- 
portant bnslness;  that  the  first  state  Leg- 
islature provided  an  assistant  for  him.  If 
the  salary  provided  by  tlie  Constitution  for 
constitutional  officers  can  be  increased  by 
the  device  of  forming  a  commission.  Impos- 
ing upon  it  part  of  the  dutlea  of  a  constitu- 
tional officer,  making  such  officer  an  ex  officio 
member  of  the  commission  and  paying  him 
an  additional  salary,  the  constitutional  pro- 
vision fixing  and  limiting  the  salary  of  con- 
stitutional officers  is  less  than  a  rope  of 
sand.    It  la  a  mere  myth. 
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Suppose  the  Legislature  should  create  a 
oominlsalon  composed  of  the  Attorney  Gen- 
eral, the  Secretary  of  State,  and  the  State 
Auditor;  impose  upon  that  Commission  a 
part  of  the  legitimate  duties  of  eadi  of  the 
officers,  or  even  all  of  th«i  duties  of  each  of 
the  officers;  each  eonld  say  that  he  was  en- 
titled to  additional  pay  because  some  of  the 
duties  of  the  Commission  did  not  pertain  to 
his  particular  office.  To  establish  sucb  a 
precedent  is  dangerous  In  the  extreme.  It 
is  offering  a  direct  reward  for  the  creation 
of  new  commissions  with  overlapping  and 
conflicting  powers  and  duties  that  will  lead 
to  complications,  confusion,  and  shifting  of 
responsibility,  and  may  cause  serlona  losses 
and  expensiye  litigation  as  to  the  llabiUt.r 
<»  official  b<mdB.  The  court  should  not  es- 
tablish such  o  precedent  unless  the  lan- 
guage of  ConstltutioQ  and  statute  Is  ouch 
that  no  other  reaaonaUe  constructlOD  can 
be  gl^ren. 

A  peremptory  wilt  of  protilbltion  should 
Issue. 

Part  n. 

BICE,  J.  The  question  presented  by  this 
proceeding  is  the  right  of  Fred  L.  Shaw,  the 
Superintendent  of  Public  Instruction,  to 
receive  $6D0  per  year  as  executive  officer  of 
the  State  Board  of  Education. 

The  state  contends  that  the  statute  auth- 
orizing the  payment  is  unconstitutional,  and 
an  attempt  to  increase  the  salary  of  the  Su- 
perintendent of  Public  Instruction  contrary 
to  the  constitutional  inblbltioos.  It  is  con- 
tended on  behalf  of  the  deifendant  that  th'e 
Legislature,  by  the  statutes  hereinafter'  re- 
ferred to,  created  a  new  office  to  be  filled  ex 
officio  by  the  Superintendent  of  Public  In- 
structiou,  and  that  the  duties  of  the  new 
office  are  not  germane  to  the  office  of  the 
Superintendent  of  Public  Instruction.  Qiap- 
ter  227,  Laws  1917,  Is  entitled: 

"An  act  to  accept  the  benefits  of  an  act 
passed  by  the  Senate  and  Honse  of  Represent- 
atives of  the  United  States  of  America  in  Con- 
gress assembled  to  provide  for  the  promotion  of 
vocational  education  and  to  establish  a  State 
Board  of  Edncation  for  that  pnrpose." 

Section  1  Is  ft  formal  aooeptance  of  me 
provisions  made  by  Congress  for  the  promo- 
tion of  vocational  education.  Section  2  Is 
in  part  as  follows: 

"To  this  end  there  la  hereby  created  the  State 
Board  of  Education  to  consist  of  the  Snper- 
intendent  of  Public  Instruction,  the  president 
of  the  University  of  South  Dakofa,  the  pres- 
ident of  the  State  College  of  Agriculture  and 
Mechanic  Arts  and  four  persons  appointed  by 
the  Governor,  two  of  whom  shall  be  members 
of  the  faculty  of  a  state  normal  school,  one  a 
superintendent  or  principal  of  a  city  or  town 
school  and  one  a  county  superintendent." 

It  also  provides- that  the  appointed  mem- 
bers of  the  Board  shall  hold  their  office  tot 
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four  years.  Section  8  provides  tbat  the 
Board  shall  hold  meetings  at  the  capitol  in 
July  and  January,  and  such  special  meet- 
ings as  shall  be  deemed  necessary.  It  de- 
fines the  duties  of  the  Superintendent  of 
Public  liistruction. 

"The  Superintendent  of  Public  Instmction 
shall  be  ex  officio  president  of  the  Boaijd  and 
shaU  furnish  all  necessary  record  books  and 
blanks  for  its  use." 

It  also  provides  that  the  members  of  the 
State  Board  of  Education  shall  receive  no 
salary  for  their  services  thereon,  but  tbat 
they  shall  be  .reimbursed  for  the  actual  ex- 
penses Incurred  In  the  performance  of  their 
duties. 

Section  4  further  defines  the  duty  of  the 
Bo^d.  Section  6  designates  the  State 
Treasurer  as  the  custodian  of  the  funds  paid 
to  the  state  from  the  federal  appropriation. 
Chapter  227  Is  carried  into  the  Revised 
Code  of  1019  without  material  change,  and 
appears  as  sections  7406  to  7410,  inclusive. 

The  Legislature  in  1919,  by  chapter  184, 
amended  section  7409  by  further  defining  the 
duties  of  the  Board,  and  by  implication  fur- 
ther defines  the  duty  of  the  Superintendent 
of  Public  Instruction  as  follows: 

"The  State  Board  of  Edacatien  shall  have  au- 
thority to  appoint  upon  the  recommendation  of 
the  Superintendent  of  Public  Instruction  such 
officers  and  assistants  as  he  may  deem  neces- 
sary to  properly  administer  the  federal  act  and 
this  act  of  the  state  of  South  Dakota.  •  •  • 
The  State  Board  of  Education  shall,  on  or  be- 
fore the  last  Tuesday  in  July  anthorize  the 
Superintendent  of  Public  Instruction  to  «er- 
tl^  to  the  State  Auditor  the  amount  appor- 
tioned as  state  and  federal  aid  to  each  school 
approved  under  the  provisions  of  this  act." 

Sections  7409  and  7410  were  further 
amended  by  the  Legislature  in  1921,  chap- 
ter 216,  and  provide: 

"That  the  executive  officer  of  the  State  Board 
of  Hlducation  shall  receive  a  salary  of  $600  a 
year,  •  •  •  pi^able  In  twelve  monthly  in- 
stallments." 

It  Is  contended  on  behalf  of  plaintift  that 
the  last  statute  quoted  contravenes  the  fol- 
lowing provision  of  the  Constitution: 

"The  Superintendent  of  Public  Instruction 
shall  receive  an  annual  salary  of  $1,800.00." 
Section  2,  art.  21,  Constitution. 

"He  shall  receive  no  fees  or  perquisites 
whatever  for  the  performance  of  any  duties 
connected  with  his  office  and  it  shall  not  be 
competent  for  the  Legislature  to  increase  the 
salaries  of  the  officers  named  including  the  Su- 
perintendent of  Public  Instruction."  Section  2, 
art.  21. 

"Nor  shall  the  compensation  of  any  public 
officer  be  increased  or  diminished  during  his 
term  of  office."     Section  3,  art.  12. 

The  real  question  involvvd  In  this  case  is: 
Was  the  Superinteadent  of  Public  Instmo- 
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tlon,  when  acting  as  executive  officer  of  the 
State  Board  oC  Eklucation,  acting  as  Super- 
intendent of  Public  Instruction  and  dis- 
Gbarging  tbe  duties  Imposed  upon  talm  as 
SDcb  officer?  In  plain  terms  the  Legislature 
has  required  him,  as  Superintendent  of  Pub- 
lic Instruction,  to  act  as  such  executive  of- 
ficer. 

"Tlie  powers  and  duties  of  tbe  •  •  •  Su- 
perintendent  of  Public  Instruction  *  *  *  shall 
be  as  prescribed  by  law."  Section  13,  art.  4, 
Constitution. 

As  to  whether  the  Legislature  created  a 
new  office  when  It  created  the  State  Board 
of  Education  Is  not  Important  The  Legis- 
lature has  full  power  to  define  and  fix  his 
duties,  with  an  Implied  inhibition  against 
requiring  him  to  perform  duties  that  are  not 
germane  to  his  office.  If  tlie  duties  imposed 
pertain  to  and  are  in  furtherance  of  public 
education  and  instruction,  they  are  germane 
to  his  office,  and  the  Superintendent  of  Pub- 
lic Instruction  is  under  an  implied  obliga- 
tion to  give  the  state  tbe  benefit  of  his  ser- 
vices In  discbarge  of  the  duty  imixieed. 

[5]  The  kinds  or  dass  of  public  Insti-uo- 
tion  which  tlie  state  will  provide  rests  wholly 
with  the  Legislature.  If  It  Is  deemed  advis- 
able by  the  lawmaking  power  that  the  state 
give  Instruction  as  to  vocational  occupations, 
it  has  full  power  to  do  so,  and  It  can  require 
from  the  Superintendent  of  Public  Instruc- 
tion his  assistance  or  superintendence  of 
such  insti'uction.  It  is  no  concern  of  his  as 
to  the  source  from  which  tbe  fimds  for  car- 
rying on  vocatitmal  education  are  derived 
— whether  from  the  sale  of  school  lands,  tbe 
collection  of  fines  and  penalties,  by  direct 
taxation,  voluntary  donation,  or  otherwise 


long  as  the  Instruction  Is  provided  for 
by  tbe  state  for  the  b^iefit  of  tbe  public.  It 
Is  public  instruction,  and  germane  to  the 
duties  of  tbe  Superintendent  of  Public  In- 
struction. If  by  the  device  of  creating  a 
oonmtisslon  and  making  a  constitutional  of- 
ficer a  member  thereof,  and  imposing  upon 
the  oOQunissioQ  duties  germane  to  the  consti- 
tutional officer,  the  Legislature  can  provide  a 
salary  In  addition  to  that  provided  by  the 
Constitution,  it  can  take  each  part  of  tbe 
statute  defining  tbe  duties  of  the  Superin- 
tendent of  Public  Instruction,  create  a  com- 
mission, make  tbe  Superintendent  an  ex  of- 
ficio ofilcer  thereof,  give  tbe  office  a  new  title, 
pay  him  a  salary,  and  annul  tbe  constitu- 
tional provisions  heretofore  quoted.  Tbe 
Superintendent  of  Public  Instruction  as  en 
ex  officio  officer  would  be  rendering  the  same 
aerrloe  to  the  state  that  he  tormeriy  per- 
formed as  Superintendent  of  Public  Instruo- 
tion.  The  only  actual  change  would  be  tlM 
title  of  tbe  office  and  tbe  salary  paid. 

[I]  It  is  a  fundamental  principle  of  law 
that  the  granting  -ot  a  power  carries  with 
it  by  Implication  tbe  right  to  do  all  things 
necessary  to  the  exercise  of  tbe  power  grant- 
ed. A  prohibition  carries  with  it  Implica- 
tions as  broad  as  those  that  go,  with  the 
granting  of  a  power.  The  OonaUtution  pro- 
hibited the  Lc^slature  from  increasing  tiie 
salary  of  tbe  Superintendent  of  Public  In- 
struction not  only  directly,  but  by  implica- 
tion; from  doing  so  In  any  manner  what- 
ever. Tbe  wisdom  ot  the  constitutiMial  pro- 
visions, the  adequacy  or  inadequacy  of  the 
salury,  are  not  before  the  court 

A  peremptory  writ  of  problbitlon  will  Is- 
■oa, 
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ditor  (STATE,  Intervensr). 
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(Supreme  Court  of  Sonth  Dakota. 


Oct.  27, 


I.  CoastltMtlooal  law  «=s>l4— Words  prMumed 
to  have  been  used  In  their  ordinary  sense. 
In  construing  a  constitutiooal  or  statutory 
provtsioD,  the  words  must  be  taken  and  are 
presumed  to  have  been  used  in  tiieir  usual  and 
ordinary  sense,  nnless  there  is  a  constHational 
or  statutory  definition  of  the  word,  or  nnleaa 
the  context  is  so  plainly  repugnant  to  the  usual 
and  ordinarily  accepted  meaning  of  the  word  aa 
of  Tery  necessity  to  impose  another  meaning 
upon  it 
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5.  States  ®=36(V— Lump  sam  wxpense  allowanos 
to  legislators  not  a  grant  of  "compensation" 
aftar  randltioa  of  sorvleea  In  violation  of  Con- 
stitution. 

Laws  1921,  c.  278,  proTiding  for  lump  snm 
expense  allowance  of  $200  to  legislators  and 
chapter  60,  making  appropriation  therefor,  held 
not  violative  of  Const,  art.  12,  |  3,  prohibiting 
the  Legislature  from  granting  extra  "compen- 
sation" after  rendition  of  services,  since  aa 
expense  allowance  is  not  a  grant  of  "compensa- 
tion" within  the  statute;  the  word  "comi>enBa- 
tion"  being  synonymous  with  salary,  pay,  or 
emolument. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  nirases,  Vint  and  Second  Series,  Oompen- 
sation.] 

Hayes,  P.  J.,  and  Rice,  J.,  dissenting. 


2.  States  «=>60— Word  "pay,"  within  constitu- 
tional provision  relating  to  legislators,  means 
eompensation. 

The  word  "pay,"  within  CoxMt,  art  8.  !  6, 
providing  that  legislators  shall  receive  a  spec- 
ified amoimt  per  day  and  specified  mileage  for 
their  aervicea,  and  shall  receive  no  other  "pay" 
or  perquisites,  means  compensation  (citing  0 
Worda  and  Phrases,  First  Series,  Pay). 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Pay.] 

3.  States  ^s»60— Lump  sum  expense  allow- 
anoe  to  legislators  held  constitutional;  not 
being  "pay"  or  "perquisite"  In  addition  to 
oomponsatlon  fixed  by  Constltutlop. 

Sees.  Laws  1921,  c.  27(K  making  lamp  son 
expenae  allowanoe  of  $200  to  each  legislator 
and  chapter  SO,  making  appropriation  tlierefor, 
hM  not  violativ*  of  C>>nst  art  3,  f  6,  entitling 
legislators  to  receive  "for  their  services"  s 
Specified  amount  for  each  day's  attendance  and 
specified  mileage,  but  "no  other  pay  or  per- 
qnisites  except  per  diem  and  mileage,"  aisce 
the  expense  allowance  is  not  "other  p^  os 
perquisites,"  wittun  the  Constitution,  the  word 
"pay**  meaning  compensation,  and  the  word 
"perquisites"  meaning  reward,  compensation, 
profit,  or  gain  received  because  of  the  posses- 
sion of  a  public  ofBce,  and  since  the  constitu- 
tional allowance  for  mileage  is  made  as  com- 
pensation for  services  and  does  not  preclude 
the  Legislature  from  making  other  allowance 
for  expenses. 

[Ed.  Note.— For  other  definitions,  see  Worda 
and  Phrases,  Firat  and  Seisond  BjBries,  Per- 
quisite.} 

4.  States  «=360— Lump  sum  axpensa  aliowanoa 
to  legislators  not  Interferenoe  with  State  Au- 
ditor's disclnrge  of  oonstltutlonal  duties. 

Laws  1921,  c.  279,  making  a  lump  sua  ex- 
pense allowance  to  legislators,  and  chapter  Sti, 
making  an  vppropriation  therefor,  held  consti- 
tutional, as  agaltist  contention  that  it  inter- 
feres with,  the  Stats  Auditor's  discharge  of  his 
duties  under  Const,  art  12,  |  4,  providing  for 
an  itemized  statement  of  all  receipts  and  ex- 
penditures of  public  money  to  be  published  an- 
nually, and  Rev.  Code  1919,  {{  5842-6352,  pre- 
scribing his  duties  under  such  constitutional 
provisien.  ... 


Petition  for  writ  of  mandamus  by  A.  Chrls- 
topherson  against  Jay  Reeves;  as  Auditor  of 
the  State  of  Sonth  Dakota,  in  which  .the 
State  of  Sonth  Dakota  intervened.  Petition 
graated. 

An  order  having  been  made  by  the  Su- 
preme Cioart  of  the  state  of  South  Dakota 
finding  that  the  t*egalar  judsea  thereof  and 
all  of  the  drcnlt  Judges  In  and  for  the  several 
circuita  of  the  state  of  South  Dakota  were, 
by  reason  of  their  Interest  in  a  similar  Ques- 
tion disqualified  to  sit  In  this  proceeding,  and 
Hie  court,  j)urBuant  to  the  provisiona  of  arti- 
cle 5,  i  7,  Consptltutlon  of  the  state  of  Soutl) 
Dakota,  and  chapter  $13  of  the  Laws  of 
Sonth  Dakota  for  the  year  of  1919,  having 
appointed  from  the  attorneys  of  record  of  - 
said  court  ROBBRT  C.  HAYES,  of  Dead- 
wood,  T.  H.  NULL,  of  Htaron,  (SEORGB 
RIOB,  of  Flandreau,  A.  H.  ORVIS,  of  Tank- 
ton,  and  LBWIS  W.  BIOKNBLLs  of  Webster, 
to  act  as  judges  of  the  Supreme  Coart  in 
place  of  the  dls<lua)lQed  Judges,'  and  Mid 
persons  having  qualiflsd:  by  filing  the  oatk  of 
ofi3ce  required  bjr  law,  and  organlEed  as  a 
court,  ROBBRT  0.  HAYES,  presidiag,  they 
proceeded  to  bear  and  determine  this  cause 
as  the  Supreme  Court  of  the  state  of  South 
Dakota. 

DanforOi  It  Bari:on  and  Bailey  &  Voorhees, 
^1  of  Sioux  EVills,  for  petitioner. 

Byron  S.  Payne,  J^tty.  Gen.,  and  B.  D. 
Roberts,  Aest  At^.  Gen^  for  respondent, 
and  for  the  State. 

BICKNELL,  J.  The  petitioner  asks  a  writ 
of  mandamus,  directed  to  the  respondent 
Reeves  as  State  Auditor,  commanding  and 
directing  him  forthwith  to  issue  to  petitioner 
a  wacrant  for  the  sum  of  $200,  being  his 
expense  allowance  as  a  member  of  the  Legis- 
lature of  the  state  of  South  Dakota,  under 
the  provisions  of  chapter  279,  Laws  of  South 
Dakota  for  1921.  The  petition  recited,  in 
anbstance,  that  the  petitioner  was  a  duly 
elected  and  qualified  member  of  the  Bouse  of 
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RepresentatlTes  from  tbe  Tenth  district  of 
Minnehaha  county,  S.  C,  wbo  was  in  regular 
attendance  at  the  session  of  tbe  Legislature 
of  South  Dakota  beginning  on  the  4th  of 
January,  1921,  and  adjourning  on  the  4th  of 
March,  1921;  that  at  said  session  of  the 
Legislature  there  was  passed  an  act  known 
as  chapter  279  of  the  Session  Laws  of  South 
Dakota  for  1921,  which  is  set  out  in  full,  and 
which  provides  for  the  payment  of  $200  to 
each  member  of  the  Senate  and  House  of 
Representatives  of  South  Dakota: 

"In  consideration  of  the  expense  Incidental  to 
traveling  to  the  state  capital  and  the  increased 
expense  of  living  at  a  place  other  than  bis  legal 
residence  during  the  regular  session  of  the  Leg- 
islature," the  sum  above  prescribed,  "to  cover 
the  expenses  of  such  members  incident  to  their 
being  away  from  home  in  the  discharge  of 
their  duties,"  etc 

The  petition  also  recites  tbe  passage  of 
chapter  50  of  the  Session  Laws  of  South 
Dakota  for  1921,  whicdi  is  tbe  aiH>roprlation 
act  providing  fimds  to  meet  the  requirements 
of  the  law  above  referred  to;  tbe  passage  of 
chapter  279  with  an  emergency  dause  and  its 
approval  by  the  Governor;  the  election  and 
qualification  of  the  respondent  as  State  Audi- 
tor; the  presentation  by  petitioner  of  a  cer- 
tified voucher  for  .the  amount  of  money  above 
referred  to;  tbe  refusal  of  tbe  respondent  to 
draw  the  warrant  uix>n  such  voucher;  the 
residence  of  petitioner  in  tbe  city  of  Sioux 
Falls,  Minnehaha  county,  S.  D.,  and  his  nece»- 
sary  absence  from  bis  home  in  tbe  discharge 
of  the  duties  of  his  office.  To  this  petition 
the  auditor  has  demurred,  and  tbe  state  of 
South  Dakota,  added  as  a  party  In  interven- 
tion, joined  in  tbe  demurrer. 

It  is  the  contention  of  tbe  Attorney  Gen- 
eral, appearing  for  tbe  Auditor  and  for  tbe 
state,  that  the  statute  granting  tbe  sum  of 
$200  to  each  member  of  tbe  Legislature  for 
expenses  and  the  purposes  tlierein  specified 
Is  unconstitutional,  violating  section  6,  art  3, 
of  the  (Constitution  of  tbe  state  of  South 
Dakota;  that  it  conflicts  with  the  provisions 
of  section  3  of  article  12  of  the  Constltutidn; 
and  that  It  is  in  violation  of  the  terms  of 
article  4,  i  13,  of  the  Constitution,  prescrib- 
ing and  fixing  the  duties  of  the  State  Audi- 
tor, in  that  it  prevents  him  from  exercising 
and  discharging  his  duties,  and  in  support  of 
tbese  contentions  it  is  urged  that  the  Legis- 
lature may  not  in  advance  of  an  exi>enditure 
audit  and  estimate  the  amount  thereof;  that 
the  effect  of  tbe  act  in  question  is  to  increase 
tbe  compensation  of  the  public  officers  to 
whom  the  sum  of  $200  is  available,  in  viola- 
tion of  the  aforesaid  constitutional  provi- 
sion; that  tbe  grant  of  expense  money  in  a 
lump  sum  is  in  violation  of  the  spirit  and 
provisions  of  the  Constitution;  that  tbe  Audi- 
tor is  deprived  of  his  functions  if  the  ex- 
penses are  estimated  in  advance  and  a  fixed 


sum  for  such  expenses  is  determined  and 
allowed;  and  that  tbe  exi>enditure  violated 
tbe  provisions  of  section  3,  art  12,  of  the 
Constitution,  in  that  it  provided  additional 
compensation  for  services  after  the  same  had 
been  partiy  rendered,  and  In  this  connection 
'the  Attorney  General  pointed  out  that  tbe 
act  was  passed  on  January  31st,  when  the 
duties  of  the  Legislature,  under  the  terms 
fixed  by  the  Constitution,  had  been  almost 
half  performed. 

1.  This  court,  in  tbe  case  of  McCoy  v. 
Handlln,  35  S.  D.  487, 153  N.  W.  361,  L.  B.  A. 
1915B,  858,  Ann.  Cas.  1917A,  1046,  and  in  the 
case  of  State  ex  rel.  Payne  v.  Reeves,  184 
N.  W.  993,  decided  at  this  term  of  the  court 
has  disposed  of  the  question  of  the  propriety 
of  a  lump  sum  for  expenses,  and  the  accom- 
panying question  of  tbe  power  of  the  Legis- 
lature to  provide  expense  money  for  con- 
stitutional officers. 

As  was  said  by  this  court  in  the  case  of 
McCoy  V.  HandUn,  supra: 

"The  Legislature  had  tbe  right,  if  deemed 
best  as  a  matter  of  public  policy,  to  enact  the 
law  which  it  did  enact  provided  It  did  not 
make  the  allowance  greater  than  the  expenses 
it  was  designed  to  cover;  and  it  was  for  such 
Legislature  to  determine  a  reasonable  and  prop- 
er amount  It  is  clear  that  the  Legislatare  did 
not  intend.  In  the  enactment  of  such  legislation, 
to  increase  the  salaries  of  the  judges,  or  grant 
them  any  perquisites  or  emoluments  for  the 
discharge  of  their  duties,  but  only  intended  to 
assure  them,  in  so  far  as  possible,  tiiat  for  the 
performance  of  their  offidal  duties  alone,  and 
not  for  the  performance  of  such  duties  and  the 
payment  of  expenses  hiddeiit  thereto,  tiiey 
should  receive  the  salaries  provided  by  law  for 
the  performance  of  such  duties." 

Speaking  further  on  the  same  aubject,  tbe 
court  said: 

"One  question  will  be  found  mnnlng  through 
all  the  decisions  wherein  courts  have  passed 
upon. the  validity  of  statutes  providing  allow- 
ances to  public  officers,  to  wit:  Was  the  pur- 
pose of  the  Legislature  to  increase  the  salary, 
or  was  its  purpose  merely  to  save  such  salary, 
so  that  the  officer  would,  in  fact  receive  the 
whole  thereof,  for  the  performance  of  his  offi- 
cial duties?" 

The  court  having  sufltalaed  the  pcopoaiti(m 
in  that  decision  and  in  the  more  recmt  one 
above  cited,  tbe  law  upon  tbe  point  is  settled, 
unless  the  peculiar  language  of  tbe  section  of 
the  Constitution  here  before  U4  necessitates 
a  dilleient  decision  in  this  proceeding. 

It  is  tiie  contention  of  the  Attorney  Gen- 
eral that  the  words  "five  oente  for  every  mile 
of  necessary  travel,"  In  section  6  ct  artid*  S 
of  the  Constitution,  necessarily  Imply  the 
Idea  that  this  Is  a  provision  for  expense,  and 
that  the  expression  "no  other  pay  or  per- 
quisite except  pa:  diem  and  mileage"  neces- 
sarily excludes  tbe  idea  of  any  reimburse- 
ment for  expense  upon  any  theory  vhatao- 
ever. 
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[1]  It  U  elementary  that  In  constmlsg  a 
constitutional  or  statutory  provision  the 
words  must  be  taken,  and  are  presumed  to 
have  been  used,  In  their  usual  and  ordinary 
sense,  unless  there  Is  a  constitutional  or  stat- 
utory definition  of  the  word,  which,  of  course, 
would  control,  or  unless  Qie  context  is  so 
plainly  repugnant  to  the  usual  and  ordinarily 
accepted  meaning  of  the  word  as,  of  very 
necessity,  to  Impose  another  meaning  upon  it. 

Having  the  foregoing  principle  In  mind, 
let  us  examine  the  language  of  section  6  of 
article  8  of  the  Constitntioii.    It  provides: 

'The  terms  of  the  office  of  the  members  of 
the  Legislature  shall  be  two  years;  they  shall 
receive  for  their  services  the  sum  of  five  dol- 
lars for  each  day's  attendance  daring  the  ses- 
sion of  the  Legislature,  and  five  cents  for  eveiy 
mile  of  necessary  travel  in  going  to  and  return- 
ing from  the  place  of  meeting  of  the  Legisla- 
ture on  the  most  usual  route. 

"Bach  regular  session  of  the  Legislature  shaB 
not  exceed  sixty  days,  except  in  cases  of  im- 
peachment, and  members  of  the  Legislature 
shall  receive  no  other  pay  or  perquisites  ezcoi<t 
per  diem  and  mneage." 

[2]  The  word  "pay,"  u  used  in  the  fore- 
going portion  of  the  Oonstitatlon  of  South 
Dakota,  means  compensation.  6  Words  and 
Phraees,  First  Series,  6243.  The  WM'd  "per- 
quisite" is  vailouBly  defined  as  follows: 

"An  allowance  paid  in  money  «r  tilings  b«- 
y<md  the  ordinary  vatned  salary  or  fixed  wages 
for  services  rendered,  especially  a  fue  allowed 
by  law  to  an  officer  for  a  spedfic  service." 
Webster. 

"Emolument  or  incidental  profits  attaching 
to  an  office  or  official  position  beyond  the  sal- 
ary or  regular  fee."    Black,  Larw  Dietionary., 

"Perquisite  means  sometlung  gained  by  a 
place  or  office  beyond  the  regular  salary  or  fee." 
Bouvier's  Law  Dictionary. 

The  foregoing  definitions  of  this  word,  the 
correct  interpretation  of  which  is  highly 
Important  here,  are  Quoted  with  approval  in 
the  case  of  Ware  v.  City  of  Battle  CJreek, 
201  Mich.  468,  167  N.  W.  891,  L.  R.  A.  1918B, 
673,  674.  In  that  case  It  Is  held  that  the 
word  "perquisite"  means  emolument  or  profit 
beyond  the  salary  paid  to  the  officer  in  ques- 
tion, and,  the  court  proceeds,  "cannot  be  said 
to  mean  moneys  which  were  allowed  him  for 
expenses,  because  there  was  no  profit  or 
emolument  to  him  in  the  allowance  for  office 
rent  which  he  had  to  disburse."  Thus  it 
will  be  seen  that  the  ordinary  accepted  mean- 
ing of  the  word  "perquisite"  Is  a  reward,  a 
compensation,  a  profit,  or  a  gain  arising  out 
of,  or  received  because  of,  the  possession  of  a 
imblic  office.  Nowhere  is  the  word  used  as 
synonymous  with,  or  Inclusive  of,  exi>euses. 

Quoting  the  second  paragraph  of  section  6 
of  article  3  of  the  Constitution,  the  Attorney 
General  asks,  after  having  recited  the  words 
"no  other  pay  or  perquisite  except  per  diem 
and  mileage:" 


"Gould  the  framers  of  the  Oenstitation  have 
osed  language  which  would  with  more  force 
indicate  their  intention  that  the  members  of  the 
Legislature  should  receive  no  compensation 
or  eapotuet,  other  ttum  per  diem  or  mileage?" 

We  h&ve  italicized  the  word  "expenses"  in 
the  quotation  from  the  Attorney  General's 
brief  to  bring  to  notice  the  fact  that  be  him- 
self has  used  language  which  more  strongly 
and  explicitly  indicates  the  meaning  which 
he  contends  should  be  given  the  Constitution 
than  the  language  of  the  Constitution  indi- 
cates; Indeed,  which  reads  into  the  Ccmstitu- 
tion  a  meaning  which  we  cannot  find  there. 

On  the  other  hand,  we  are  satisfied  that  the 
words  "for  their  services,"  used  in  the  first 
paragraph  of  section  6,  refer  to  the  per  diem 
allowance,  and  also  to  the  mileage  allowance; 
and  this  Interpretation  is  strengthened  by 
the  fact  that  in  the  second  paragraph  of  the 
same  secticsi  the  words  "pay  or  perquisite" 
are  used  with  reference  to  the  words  "per 
diem  and  mileage";  in  other  words,  the  per 
diem  and  mUeage  are  allowed  for  the  services 
performed  as  "pay  and  perquisites,"  that  is, 
aa  compensation,  reward,  or  gain  arising 
from  the  enjoyment  of  the  office,  and  not  for 
the  payment  of  expensea 

[3]  It  is  easy  enough  to  argue  that  the 
constitutional  convention  meant  that  the 
mileage  should  go  to  defray  expenses,  but 
they  did  not  say  so,  and  we  liave  no  right, 
86  years  after  the  event,  to  read  Into  their 
work  that  whidi  does  not  appear  on  its  face. 
If  they  intended  the  per  dimn  above  mention- 
ed to  be  allowed  for  expaise  money,  the  use 
of  the  word  "perquisite"  In  the  succeeding 
paragraph  is  incorrect  and  Improper.  We 
have  no  right  to  presume  that  they  used  it  in 
otbar  than  its  usual  sense.  And  it  is  entirely 
consistent  with  logic  and  reason  that  Vaa 
meonbera  of  the  Legialature,  coming  from 
different  parts  of  the  state,  traveling  diifer^ 
mt  distances,  which  necessitated  varying 
periods  of  actual  service,  should  have  been 
paid  by  a  fixed  per  diem  during  the  period  of 
actual  attendance  at  the  Legislature,  and  by 
further  compensation  adjusted  and  equalized 
among  them  by  reference  to  the  distance  they 
traveled.  Sadi  a  way  of  fixing  compensation 
is  neither  novel  nor  unreasonable.  We  con- 
clude, therefore,  tbat  an  Intelligent  and  cor- 
rect construction  of  the  language  of  the 
Constitution  imposes  the  necessity  of  holding 
that  the  words  "per  diem"  and  "mileage"  are 
referred  to  in  section  6  of  article  8  of  the 
Constitution  as  compensation  for  services. 
This  being  so,  under  the  Camiliar  principle 
that  the  Constitution  Is  a  limitation  and  not 
a  grant.  It  follows  that  the  Legislature,  not 
being  forbidden  by  the  Constitution,  possesses 
Inherently  the  power  to  provide  expense 
money,  and  the  provisions  of  law  recited  in 
the  petitioner's  bill  are  not  in  conflict  with 
this  section  of  the  Constitution. 
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Onr  attention  woa  called,  on  the  argumoit, 
and  by  the  briefs  of  counsel,  to  the  case  of 
State  ex  rel.  Weldon  v.  Thomason,  142  Tenn. 
536,  221  S.  W.  491.  The  facts,  the  discussion 
of  the  law  In  this  case,  and  the  provisions  of 
the  Constitution  of  Tennessee,  as  restricted 
by  the  interpretation  by  the  Supreme  Court  of 
that  state,  render  It  instructive  and  con- 
vincing and  fulljr  in  line  with  conclusions 
hereinbefore  announced,  arid  it  is  cited  with 
approval,  but  without  relying  upon  It  en- 
tirely, for  the  reason  that  the  constitutional 
provisions  of  the  several  states  differ  in  such 
Important  particulars  as  to  render  the  Inter- 
pretation of  them  by  tiie  courts  available  to 
na  rather  for  comparison  and  by  way  of 
argument  than  as  precedents.  We  have  also 
examined  and  considered  the  following  an- 
thoritles,  which  sustain  our  conclusion  and 
are  in  point:  Throop  on  Public  Officers,  1442; 
29  Cyc.  1427,  1429;  Briscoe  v.  Clarlt  Co.,  05 
111.  300,  311;  State  v.  Atherton,  10  Nev.  332, 
10  Pac.  001,  010;  KIrkwood  v.  Soto,  87  Cat 
304,  25  Pac.  488;  Newman  v.  Lester,  11  Cal. 
App.  677, 105  Pac.  785;  People  ex  rel.  FoUett 
V.  Fitch,  145  N.  Y.  261,  39  N.  B.  072;  State 
V.  Sheldon,  78  Neb.  552,  111  N.  W.  372;  Mll- 
waulcee  County  v.  Halsey,  149  Wis.  82-85, 
136  N.  W.  139;  Russ  T.  Commonwealth,  210 
Pa.  644,  60  AtL  169,  1  L.  B.  A.  (N.  B.)  400, 
105  Am.  St  Rep.  826. 

The  Attorney  General,  tn  his  brief,  quotes 
at  length  from,  and  relies  upon,  the  decisions 
of  the  Appellate  Court  of  lUinola  in  tbe 
cases  of  Fergus  ▼.  Bussell,  270  111.  626,  110 
N.  B.  887  and  270  111.  304,  110  N.  B.  130, 
Ann.  Cas.  1916B,  1120,  where  an  injunction 
was  sought  against  the  auditor  of  public 
accounts  to  restrain  him  from  issuing  war- 
rants for  various  expenses  to  the  members  of 
the  General  Assembly.  Statutes  had  been 
passed  appropriating  sums  for  mileage  and 
for  telephone  services  to  the  members  of  the 
Assembly  under  a  Constitution  which  pro- 
vided (section  21,  art  4,  Constitution  of 
Illinois)  that— 

"Members  of  the  General  Assembly  are  pro- 
Iiibited  from  receiving,  in  addition  to  such  sal- 
ary as  may  be  fixed  by  law,  'any  other  al- 
lowance or  emolument,  directly  or  indirectly, 
for  any  purpose  whatever,  except  tbe  sum  of 
f50  per  session  to  each  member,  which  shall  be 
in  fall  for  postage,  stationery,  newspapers  and 
other  incidental  expenses  and  perquisites.'" 

Thus  it  will  be  seen  that  the  framers  of 
tbe  Constitution  of  that  state  provided  for 
expenses,  mentioned  them  expressly  in  the 
Constitution,  and  used  the  word  as  dlstln- 
guiKhed  from  the  word  "perquisite,"  and  the 
interpretation  of  this  Constitution  must,  of 
necessity,  have  precluded  any  other  lillow- 
ance  for  mileage  or  for  other  expenses.  If 
the  word  "expenses"  had  occurred  in  our 
Constitution,  we  would  not  hesitate  for  one 
moment  to  declare  tbe  law  unconstltutioaaL 


It  is  the  absence  of  this  word,  and  the 
absence  of  any  provision  limiting  the  right 
of  the  Legislature  to  provide  expenses,  whldi 
malces  It  difficult  for  us  to  see  the  applica- 
bility of  this  case  to  the  matter  at  bar. 

2.  But  it  Is  contended  that  the  provisions 
of  a  lump  sum  of  expense  money  deprives 
the  Auditor  of  tbe  discharge  of  his  constitu- 
tional duties.  Section  13  of  article  4  of  our 
Constitution  provides  that  the  powers  and 
duties  of  the  Auditor  shall  be  as  prescribed 
by  law.  Tbe  Legislature  has  prescribed  tbe 
duties  of  the  Auditor  generally  by  sections 
5342  to  5352,  both  inclusive,  of  tbe  Sonth 
Dakota  Bevised  Code.  Under  the  terms  of 
section  5342  it  is  made  the  duty  of  the  Audi- 
tor to  examine  all  claims  against  tbe  state, 
and  for  the  sums  which  shall  be  found  due 
from  tbe  state  to  issue  warrants  payable  at 
the  state  treasury.  Section  6345  provides 
for  verified  accounts.  It  also  prescribes  the 
manner  in  which  these  accounts  shall  be 
presented,  itemized,  etc.  And  it  is  contended 
by  the  Attorney  General  that  section  4,  art 
12,  of  the  Constitution,  providing  for  an 
Itemized  statement  of  all  receipts  and  expen- 
ditures of  the  public  money  to  be  published 
annually  in  the  manner  provided  by  the  Leg- 
islature, and  that  the  same  shall  be  sub- 
mitted to  tbe  Legislature  at  the  begiantng  of 
each  regular  sesErion,  Is  violated,  because  the 
Auditor  cannot  itemize  the  expense  accounts 
of  the  officers  to  whom. the  money  for  ex- 
penses Is  granted  tn  a  lump  smn. 

[4]  This,  It  seems  to  us,  is  not  logical.  His 
account  will,  in  any  event,  exhibit  the  war- 
rants Issued  to  the  several  persons  entitled  to 
receive  these  payments  and  tbe  amount  of 
each  warrant  and,  as  the  law  Is  the  author- 
ity for  paying  Uiem,  his  accounts  will  exhibit 
everything  that  could  be  required.  Indeed, 
it  is  difficult  to  see  the  force  of  the  conten- 
tion that  the  Auditor  is  in  anything  hindered 
in  the  discharge  of  the  duties  of  his  office 
by  this  practice,  for  be  must  still  ascertain 
that  the  person  presenting  the  claim  is  by 
law  entitled  to  do  so;  that  the  amount  is  the 
amount  fixed  and  allowed  by  law;  that  the 
claim  is  presented  in  tbe  form  required  by 
law;  when  he  has  done  these  things  be  most 
certainly  may  be  said  to  have  audited  the 
account.  To  be  sure,  the  law  In  question 
provides  that  the  account  shall  be  paid  on 
certified  vouchers,  and  this  might  Ije  in  con- 
flict with  section  6345  of  the  Revised  Laws 
of  1010.  If  it  is,  Indeed,  imiK)ssible  to  con- 
strue it  in  harmony  witb  those  provisions, 
it  necessarily  follows  that  a  repeal  of  that 
section,  so  far  as  it  pertains  to  the  expense 
allowance  of  the  Legislature,  would  have 
been  effected.  We  bold,  however,  that  the 
law,  while  in  pari  materia  with  the  provi- 
sions of  the  Code,  deals  witb  a  subsequent 
provision  for  expense  money,  and  should  be 
construed  as  supplemental  to  and  not  repug- 
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nant  to  tb»  provMom  of  the  earHer  enact- 
ment 

8.  Coming  now  to  the  contention  that  the 
law  In  question  1b  nnconstltutlonal  for  viola- 
tion of  section  8  of  article  12  of  the  Can* 
stltutlon,  It  la  argned  that  chapter  27B,  Laws 
of  1921,  operates  to  grant  extra  compensation 
to  a  public  officer  In  violation  of  the  constttn- 
tlonal  prohibition.  And  In  this  connection  it 
waa  also  contended  that  the  conrt  should 
examine  the  question  of  whether  or  not  the 
emergency  clause,  added  to  chapter  279,  Laws 
of  1921,  operates  to  render  the  act  effective 
before  the  1st  of  July,  1921,  and  It  was  argu- 
ed that  the  law  did  not  take  etTect  nntll 
JToly  1,  1921,  and  that  even  if  the  allowance 
of  $200  to  each  member  of  the  Legislature  for 
expenses  wonid  be  a  valid  enactment  as  to 
legislators  at  the  next  session,  It  cannot 
apply  to  the  members  of  the  present  Legis- 
lature who  served  during  the  1921  session. 

The  entira  argument,  whether  directed 
against  this  law  because  of  the  emergency 
claase,  or  directed  against  It  because  of  the 
allowance  of  |200  a  year  for  expense  money, 
is  based  upon  the  same  hypothesis,  that  is, 
that  the  etl'ect  of  this  act  Is  to  Increase 
the  compensation  of  a  public  officer.  So 
it  is  urged  by  counsel  in  a  supplemeBtal 
brief  that  the  act  creates  "a  new  right  to 
compensation  for  expenses,"  etc.  This  quota- 
tion, with  Its  Involved  and  extraordinary 
phraseology,  Is  an  excellent  Index  to  the 
character  of  reasoning  which  we  must,  of 
necessity,  adopt,  if  we  are  to  sustain  this 
contention. 

[I]  We  hold  that  chapter  279,  Laws  of 
1921,  was  not  an  act  providing  compensation, 
but,  on  the  other  hand,  that  it  provides  ex- 
pense money  for  a  perfectly  legitimate  pur- 
pose. We  hold  that  the  word  "compensation," 
as  employed  in  section  3,  art  12,  of  the  Con- 
stitution of  South  Dakota,  is  synonymous 
with  salary,  pay,  or  emolument,  and  is  in- 


'TThat  the  expenses  Of  pnMfe  efi«en  incur- 
red in  the  performance  of  their  official  dlitlea 
are  dlstinet  from  tad  not  Included  in  tbe  com- 
pensation allowed  them,  ontesa  antboritatlvely 
so  declared,  is  weB  established  upon  reason 
and  authority,  and  the  apparently  aniform  con- 
sensus of  opinion  in  those  cases  wherein  the 
question  faas  been  considered  is  to  the  effect 
tibat  coDBtitntional  prohibitions  against  change 
fn  the  compensation  fixed  for  pablic  officers  are 
not  Intended  to  be  coDStmed  aa  limitations  up- 
on lefisIatiTe  authoritr  to  provide  for  the  ex- 
penses of  snch  officials." 

It  is  urged  that  to  sustain  diapter  279, 

Laws  of  1921,  will  nullify  section  6  of  arUelo 
3  of  the  Constitution.  This  we  do  not  con- 
cede. This  section  refers  to  crnipensadon, 
and  aa  such  will. be  upheld  and  enforced  by 
the  courts,  but  as  pointed  out  by  the  Su- 
preme Conrt  of  Tennessee  (Wendel  v.  Thom- 
aaon,  supra),  where  the  Constitution  Is  silent 
aa  to  allowance  for  necessary  expenses  of 
public  officers,  it  Is  to  be  presumed  that  it 
left  that  matter  to  the  discretion  of  the 
people,  acting  through  their  Legislature. 

The  writ  of  mandamus  should  be  granted; 
and  it  Is  so  ordered, 

HATES,  P.  3.  (dissenting.  Article  8,  I  «, 
of  ti>e  state  Constitution,  provides  that  the 
members  of  the  Legislature  shall  receive  for 
their  services  the  snm  of  95  per  day  for 
each  day's  attendance  during  the  session  of 
the  Legislature,  and  5  cents  for  every  mile  of 
necessary  travel  In  going  to  and  returning 
from  the  place  of  meeting  of  the  Legislature. 
The  $5  per  day  is  a  recompense  for  services 
and  necessarily  attendant  personal  expenses 
at  Pierre,  and  the  mileage  covers  time  and 
expense  in  reaching  the  place  of  meeting. 
The  allowance  of  $200  in  this  act  Is  In  conflict 
with  the  closing  paragraph  of  this  section  of 
the  Constitution  declaring  that  the  members 
of  the  Legislature  shall  receive  no  other  pay 


tended  to  convey  the  Idea  of  reward  for,  or  or  perquisite  except  per  diem  and  mileage. 
compensation  for  official  services;  that  it  I  The  fundamental  law  declares,  in  effect 
does  not  convey  the  Idea  of  the  repayment  of  ,  •***  members  of  the  Legislature  shall  receive 
expenditures  allowable  by  law.  It  follows,  |  $5  a  day  for  each  day's  attendance,  receive 
as  a  matter  of  course,  that  the  payment  of '  «'so  6  cents  a  mile  for  necessary  travel,  and 
expenses,  not  being  prohibited  by  the  direct '  »•>  **«'  compensation.  An  allowance  of 
language  of  the  Constitution  nor  any  neces- '  *200  for  expenses  Incident  to  travel  to  the 
sary  inference  arising  therefrom.  Is  a  valid  state  capital  and  for  Increased  expense  of 
and  proper  subject  for  legislative  enactment  j  Uring  there  during  the  session  Is  compensa- 

We  do  not  feel  called  upon  to  decide,  and  j  t^o"  ^*^  'or  travel  and  attendance  addl- 
therefore  refrain  from  expressing  an  opinion, !  ttonal  to  that  fixed  by  the  Constltuaon.  The 
as  to  whether  the  emergency  clause  contained  \  Legislature  has  no  P^e'i  under  the  guise  of 
in  chapter  279,  Laws  of  1921,  is  or  is  not 
operative.  The  law  became  effectual,  in  any 
event  before  the  commencement  of  this  pro- 
ceeding, and,  as  it  provides  for  expense 
money  only,  is  operative  now  without  regard 
to  the  time  of  its  taking  effect 

In  this  connection  It  is  well  to  recall  the 
language  of  the  Supreme  Court  of  Tennessee   this   proceeding   is   the   constitutionality   of 


expense,"  to  add  $200  to  the  per  diem  and 
mileage  prescribed  by  said  section  6. 

RICE,  J.  (dissenting).  The  writer  does  not 
agree  with  the  majority  of  the  court  as  to  the 
construction  of  the  Constitution  or  the  stat- 
ute Involved.    The  real  question  involved  In 


in  the  case  of  Weldon  v.  Thomason,  previous- 
ly cited: 


section  1  of  chapter  279,  Laws  1921,  wlu<^  is 
as  follows: 
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"Be  it   enacted   by   the  LesiBlatare   of  the ; 
state  of  South  Dakota:    Section  1.  That  when-  I 
ever  a  member  of  the  state  Legislatare,  whose  | 
legal  residence   shall  be  at  some   other  place  - 
than  the  state  capitol,  shall  attend  any  regular  ', 
session  of  the  state  JLegislature  at  the  state  i 
capitol   there    shall  be   paid   such   member   in  | 
CONSIDERATION  OF  THE  EXPENSE  IN- 
CIDENTAL  TO   TRAVELING   to   the    state  | 
capitol  and  the  increased  expense  of  living  at  a 
place  other  than  his  legal  residence  during  the 
regular  session  of  the  Lec^slature  the  fixed  sum 
of  two  hundred  dollars  ($200.00)  to  cover  the 
expenses   of   such   members  incident  to   their 
being  away  from  home  in  the  discharge  of  their 
duties,  which  fixed  sum  shall  be  paid  to  each 
such  member  of  the  Legislature  at  the  close  of 
the  regular  session  which  such  member  attend- 
ed apon  certified  vouchers  of  each  such  mem- 
ber being  filed  in  the  office  of  the  State  Audi- 
tor," 

This  law  contravenes  section  6  of  article  8 
of  the  Constitution,  fixing  the  term  of  office 
and  pay  of  members  of  the  Legtslature,  pro- 
riding: 

"They  shall  receive  for  their  services  the  sum 
of  five  dollars  for  each  day's  attendance  during 
the  session  of  the  Legislature,  and  FIVE 
CENTS  FOR  EVERY  iULB  OF  NECESSA- 
RY TRAVEHj  in  going  to  and  returning  from 
the  place  of  meeting  of  the  Legislature  on  the 
most  usual  route,  •  *  •  and  members  of  the 
Legislature  shall  receive  no  other  pay  or  per- 
quisites except  PER  DIEM  AND  MILEAGE." 

The  Constitution  having  expressly  provid- 
ed that  the  members  of  the  Legislature  shall 
receive  both  per  diem  and  mileage,  by  Impli- 
cation prohibited  them  from  receiving  either 
directly  or  Indirectly  anything  more  for  any 
purpose.  "Expressio  unius  est  exelusio  alte- 
rlus."  If  the  Legislature  had  sought  to  enact 
a  law  in  direct  violation  of  the  inhibition  of 
the  Constitiition,  It  could  scarcely  have  used 
more  apt  language. 

"The  object  of  construction,  as  applied  to 
a  written  Constitution,  IS  TO  GIVE  EFFECT 
TO  THE  INTENT  OF  THE  PEOPLE  IN 
ADOPTING  IT.  In  the  case  of  all  written  laws 
it  is  the  intent  of  the  lawgiver  that  is  to  be 
enforced."    Cooley's  Con.  Lim.  <5th  Ed.)  p.  68. 

The  majority  opinion  devotes  much  space  to 
commenting  npon  the  construction  the  courts 
have  given  to  certain  words  of  the  Constitu- 
tion, and  reached  the  conclu^on  that  the  pro- 
vision under  consideration  for  the  payment  of 
$5  for  each  day's  attendance  and  6  cents  per 
mile  for  travel  is  for  COMPENSATION  and 
not  for  EXPENSES,  and  that  the  prohibition 
against  the  members  receiving  any  other 
PAY  or  PERQUISITE  except  PER  DIEM 
and  MILEAGE  does  not  prohibit  them  from 
receiving  their  Uring  expenses  while  at 
Pierre  and  expenses  for  travel  in  going  to 


and  retnming  from  Plerr«.  Tbt  mrd  "mile- 
age" In  the  Constitution  la  the  equivalent  of 
"traveling  expoises."  In  ether  words.  If  tbe 
framers  of  the  Constitution,  Instead  of  writ- 
ing "mileage,"  had  written  "traveling  ex- 
penses," It  would  have  meant  exactly  the 
same  thing. 

"MILEAGE  Is  a  compensation  allowed  by  law 
to  officers  for  their  trouble  and  expense  in 
traveling  on  public  bnsineas."  2  Boar.  Law 
Diet  2208. 

This  definition  bas  been  universally  adopt- 
ed by  the  courts. 

Mileage  "is  defined  in  the  Century  Diction- 
ary as  'payment  allowed  to  a  public  function- 
ary for  the  expenses  of  travel  in  the  dis- 
charge of  his  duties,  according  to  the  number 
of  miles  passed  over.'  The  same  definition 
substantially  is  found  in  Bonvler's  and  other 
law  dictionaries."  Richardson  v.  State,  BS  N. 
E.  593,  594,  66  Ohio  St.  108. 

"The  term  'mileage'  has  a  well-defined  legal 
meaning,  and  signifies  usually  compensation 
allowed  by  law  to  officers  for  their  travel,  and 
expenses  in  traveling  on  public  business.  Ridi- 
ardson  v.  State,  10  O.  C.  D.  458,  460  (citing 
Bouv.  Law  Diet  vol.  2,  p.  409)."  5  Words 
and  Phrases,  First  Series,  p.  4502. 

Tlie  Supreme  Court  of  V^oming  adopts 
Bouvler's  definition.  Board  v.  Blakely,  20 
Wyo.  259,  123  Pac.  77,  Ann.  Cas.  1915B,  584. 

At  the  time  the  Constitution  was  adopted 
Webster's  Unabridged  Dictionary  was  recog- 
nized as  the  standard  dictionary.  About  that 
time  the  Legislature  enacted  a  law  requiring 
each  school  district  to  purchase  a  Webster's 
Unabridged  Dictionary.  If  the  average  vot- 
er, wishing  to  know  the  meaning  of  the 
constitutional  provision  now  under  considera- 
tion and  what  was  meant  by  mileage,  had 
examined  Webster's  Dictionary,  he  would 
have  found  it  defined  as  follows: 

"An  allowance  for  traveling  expeiiBea  at  a 
certain  per  cent,  per  mile." 

There  cannot  be  the  sllgfbtest  doubt  as  to 
what  every  voter  understood  the  constitu- 
tional provision  to  mean.  The  Constitution 
expressly  provided  for  paying  the  members 
their  traveling  expenses  and.  If  not  directly 
at  least  by  implication,  prohibited  the  pay- 
ment to  them  of  any  other  expenses.  The 
statute  under  consideration  Is  a.  plain  viola- 
tion of  the  Constitution.  Expenses  Incurred 
in  conducting  the  business  of  the  Legtslature 
are  entirely  distinct  from  the  personal  ex- 
penses of  the  individual  members. 

Quoted  words  in  capital  letters  do  not 
indicate  that  the  original  was  so  printed. 

The  petition  for  a  peremptory  wilt  at 
mandamus  should  be  denied. 
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BOZlftH  at  MX.  V.  FIRST  STATE  BANK  OF 
BUHL.     (No.  22445.) 

(Supreme  Oonrt  of  Bfinnesota.    Vow.  4,  1821.) 

fBylUbut  iv  tlie  Court.) 

1.  Hom«»tead  «=>I33— Evldenoe  hold  to  susb 
tain  finding  that  mortgagor  falsely  ropro- 
sonted  that  he  was  unmarried  and  obtained 
mortgage  on  homestead. 

The  evidence  sustains  a  findini;  that  the 
plaintiff  falsely  represented  to  the  defendant 
that  he  Teas  unmarried  and  thereby  obtained 
a  loan  upon  the  faith  of  a  mortgage  upon  his 
homestead  In  which  his  wife  did  not  join. 

2.  Homeotead  «=all8(5),  122— Mortgage  void 
unless  signed  by  wife;  hnsbaotf,  fraudulent- 
ly represontlng  himself  single  and  obtaining 
■ortgage  on  homestead,  may  not  assert  Its 
Invalidity  after  wife's  death. 

A  mortgage  by  a  married  man  npon  his 
homestead  is  void  unless  his  wife  joins;  but 
when  the  husband  falsely  and  fraudulently  rep- 
resents to  the  mortgagee  that  he  is  unmarried, 
•nd  thereby  gets  a  loan  upon  the  faith  of  a 
mortgage  without  his  wife  joining,  he  will  not 
be  heard  in  a  court  of  equity,  after  the  death 
of  his  wife,  he  remaining  the  owner,  to  assert 
Its  invalidity,  but  will  be  held  estopped  by  hia 
misrepresentation. 


Appeal  from  District  Oonrt,  Sli  Lonls 
Ooonty;   Bert  Fesler,  Judge. 

Action  by  Stanley  Bosslch  and  wife  against 
the  First  State  Bank  of  Bnhl.  nndlngs  for 
the  defendant,  and  from  an  order  denying 
motion  for  new  trial,  the  plalntUT  Stanley 
Bozicb  appeals.    Order  afDrmed. 

Carl  A.  Onkka,  of  Virginia,  and  O.  J.  Lar- 
son and  6ea  B.  SJosellns,  both  of  Duluth, 
for  appellant 

Austin  &  Austin  and  Ohas.  T.  Wangensteen, 
all  at  cailsholm,  for  respondent 

OIBELL,  J.  Action  by  the  plaintUTa,  bos- 
band  and  wife,  to  cancel  a  mortgage  made 
by  the  plaiJitifT  Stanley  Bozicb,  his  wife  not 
Joining,  on  their  homestead.  There  were 
findings  for  the  defendant  and  the  plaintiff 
Stanley  Bozlch  appeals  from  the  order  deny- 
ing bis  motion  for  a  new  triaL  Mrs.  Bozicb 
died  after  the  commencement  of  the  action. 
The  questions  are: 

(1)  Whether  Boslcb  secured  the  loan  for 
which  the  mortgage  was  given  by  fraudu- 
Imtly  rqiresenting  that  he  was  unmarried. 

(2)  If  so,  whether  he  will  now  be  heard 
to  assert  that  the  mortgage  is  void  becanse 
his  wife  did  not  Join,  or  la  eBto]H>ed  to  as- 
sert its  Invalidity. 

[1]  1.  The  plaintiffs  were  married  on  No- 
vember 27,  1914.  Helda  died  on  January  7, 
1919.  This  was  after  the  commencement  of 
this  action  but  before  issue  Joined. 

On  December  22,  1914,  Boslch  mortgaged 


Futerr  state  ba2IX  t02l 

a(«N.w.> 

to  the  defendant  two  lota  In  Kinnay  to  se- 
cure a  loan  of  .$3,0(X>.  Hdda  did  not  Join. 
The  property  was  their  homestead.  Bozlch 
represented  to  the  bank  tn  his  application  for 
the  loan,  and  In  response  to  a  direct  qnes< 
tlon,  that  he  was  a  single  man,  and  it  was 
so  recited  in  the  mortgage  and  In  the  ac- 
knowledgment. The  de&ndant  believed  and 
relied  npon  such  representation  and  by  it 
was  induced  to  make  the  loan  and  take  the 
mortgage. 

The  facts  stated  were  found  by  the  trial 
court  from  evidence  amply  sustaining  them. 
Bosicb  knew  that  his  wife  should  sign. 
Whether  he  knew  the  full  legal  effect  of  a 
failure  to  sign  when  the  mortgage  was  upon 
the  homestead  la  not  apparuit  He  knew 
that  the  bank  supposed  It  was  getting  a  good 
lien  and  his  representation  was  necessarily 
frauduloit 

(2]  2.  A  mortgage  by  the  owner  of  the 
homestead  without  the  Joinder  at  the  other 
spouse  Is  void.  O.  S.  1913,  |  6961.  The  de- 
fendant's claim  Is  that  Bozlch,  his  wife  liav- 
iag  died,  and  he  stUI  owning  the  property, 
cannot  now  be  heard  In  a  court  of  equity  to 
say  that  the  mortgage  was  void,  and  that 
he  Is  estopped  to  assert  Its  Invalidity. 

In  reviewing  the  facta  and  applying  the 
law  the  trial  court  said: 

"Stanley  Bozich  unquestionably  perpetrated 
a  fraud  on  the  defendant  The  purpose  of 
estoppel  is  to  prevmt  fraud  resulting  in  injus- 
tice. If  any  state  of  facts  justifies  the  ap- 
pUcetion  of  the  doctrine  of  estoppel  it  ought 
to  be  applied  here.  Stanley  obtained  $3,000 
from  the  defendant  by  falsely  representing  that 
he  was  a  single  mEU.  He  now  asks  the  court 
to  release  the  mortgaged  property  from  the 
lien  of  the  mortgage  without  requiring  him  to 
pay  the  loan.  His  wife  is  dead.  No  one  will 
be  benefited  by  such  a  decree  but  the  party 
who  perpetrated  the  fraud.  The  courts  cannot 
be  used  for  such  purpose." 


The  language  quoted  forecasts  the  correct 
result  Many  cases,  speaking  directly  to  the 
facts  presented  and  with  emphasis  upon  the 
Importance  of  preserving  unimpaired  the 
homestead  right,  have  used  language  from 
which  on  casual  view  an  Inference  might  be 
drawn  that  an  estopp^  cannot  be  involved 
at  all  when  a  spouse  falls  to  sign.  Usually 
In  these  cases  the  estoppel  was  predicated 
upon  covenants  in  the  conveyance.  In  Alt 
V.  Banholzer,  86  Minn.  67,  29  N.  W.  «74,  the 
court  was  unable  to  agree  whetber  a  hus- 
band, who  mortgaged  the  homestead,  his  wife 
not  joining,  representing  to  the  mortgagee 
that  he  was  unmarried,  was  estopped,  after,  a 
divorce,  from  denying  the  validity,  of  the 
mortgage;  and  the  question  was  left  unde- 
cided. It  has  not  been  decided  since.  Iliere 
are  cases  heading  or  implying  that  an  es- 
toppel may  be  invoked  from  facts  apart  from 
the  oovenanta    Lucy  v.  Lucy,  107  Minn.  432, 
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120  N.  W.  754;  KkVlow  r.  Nelson.  121  Minn. 
3S5,  144  N.  W.  1094;  BuUodt  t.  Mlley,  133 
Minn.  261, 158  N.  W.  244 ;  Bsty  V.  Cumminge, 
76  Minn.  540,  78  N.  W.  242;  Law  v.  Butler, 
44  Minn.  482,  47  N.  W.  58,  0  L.  R.  A.  856. 
It  is  held  that  covenants  ot  title  In  a  deed 
of  the  homestead,  the  vrife  not  Joining,  will 
hot  work  in  estoppel  against  the  husband. 
Alt  V.  Banholzer,  39  Minn.  511,  40  N.  W. 
830,  12  Am.  St.  Rep.  681.  This  is  not  sncfa  a 
case.  The  defendant  does  not  predicate  the 
estoppel  which  It  Invokes  upon  the  covenants 
in  the  mortgage.  Upon  inquiry  made  Bozlch 
fraudulently  represented  tliat  ho  was  unmar- 
ried and  by  his  misrepresentation  induced 
the  defendant  to  part  with  $3,000  upon  the 
faith  of  the  proffered  security.  The  fraudu- 
lent mlsreprescaitatlon  is  the  basis  of  the  es- 
toppel claimed. 

We  go  no  further  than  the  qaestioo  direct- 
ly presented.  We  hold  that  where,  as  here, 
the  mortgagor,  a  married  man,  procures  a 
loan  on  his  homestead  by  fraudulently  rep- 
resenting that  he  is  unmarried,  and  after- 
wards his  wife  dies,  ownership  remaining 
in  the  meantime  unchanged,  the  sitnation 
then  being  that  a  mortgage  executed  by 
himself  alone  is  valid,  he  will  not  be  heard 
to  say  in  a  court  of  equity  that  the  mortgage 
which  be  made  when  hia  wife  was  living 
was  void  and  will  be  held  estopped  to  assert 
Ito  invalidity. 

Instructive  cases  from  other  JurlBdlctions 
are  Pittman  v.  Mann,  71  Neb.  257,  98  N.  W. 
«21 ;  Adams  v.  Gilbert,  67  Kan.  273,  72  Paa 
769.  100  Am.  St  Rop.  456 ;  Mason  v.  Dierks 
&  Co.,  94  Ark.  107,  125  S.  W.  656,  26  U  R. 
A.  (N.  S.)  574. 

Order  affirmed. 


STATE    V.    WOMEN'S    AND    CHILDREN'S 
HOSPITAL  ASS'N.     (No.  22470.) 

(Supreme  Court  of  Minnesota.    Nov.  4,  1921.) 

(Syllahut  ty  the  Court.) 

1.  Statutes  «=3l07(t)— Act  defining  and  regn- 
lating  maternity  hospitals  held  not  t»  mu- 
braoe  more  tban  one  snkjeet. 

Chapter  50,  Laws  Ex.  Sesa.  1919,  entitled 
"An  act  defining  and  regulating  maternity  hos- 
pitals," is  not  uncoDstitutional,  as  embracing 
more  than  one  tubject,  within  article  4,  {  27, 
of  the  Ck)i>8titution. 

2.  CoflstltutiOBiri  law  «s>296< I)— Hospitals 
<-r»3-'Aet  defining  and  regulating  maternity 
hospitals  held  not  in  violation  of  Coostitu- 
tioa. 

The  statute  was  enacted  in  the  ezerdae  of 
the  police  power,  and  infringes  no  right  of  the 
defendant  under  article  1,  f  7,  of  the  Cou- 
stitutioD,  relative  to  the  taking  of  property 
without  due  process,  or  other  constitutional 
right 


Appeal  from  Municipal  Court  of  St  Paul; 

John  W.  Finehont,  Judge.  * 

The  Women's  and  Children's  Hospital  As- 
sociation, a  corporation,  was  convicted  in 
the  municipal  court  of  St.  Paul  of  maintain- 
ing a  maternity  hospital  without  first  hav- 
ing obtained  a  license,  and  appeals  from  an 
order  denying  a  new  triaL    Order  affirmed. 

C.  D.  O'Brien  and  Chas.  L.  Hayes,  both  of 
St  Paul,  for  appellant 

ClifTord  L.  Hilton,  Atty.  Gen.,  Jas.  B. 
Markbam,  Asst.  Atty.  Gen.,  Arthur  B.  Nel- 
son, Corp.  Counsel,  and  L.  L.  Anderson,  Pros. 
Atty.,  all  of  St  Paul,  for  the  State. 

DIBELL.  J.    The  defendant  was  convicted 

in  the  municipal  court  of  St.  Paul  of  main- 
taining a  maternity  hospital  without  first 
having  obtained  a  license,  and  appeals. 

Two  questions  are  raised:  (1)  Whether 
chapter  50,  Laws  Ex.  Sess.  1910,  is  uncon- 
stitutional because  it  embraces  more  than 
one  subject  (2)  Whether  It  is  unconstitu- 
tional within  article  1,  |  7,  of  the  Cooatito- 
tion  guaranteeing  due  procesa 

[1]  1.  The  statute  is  entitled  "An  act  de- 
fining and  regulating  maternity  hospitals." 
The  Constitution  provides  that — 

"No  law  shall  embrace  more  than  one  sub- 
ject, which  shall  be  expressed  in  its  title." 
Article  4,  {  27. 

The  .Statute  defines  a  maternity  hospital, 
for  the  purposes  of  the  act,  and  provides  for 
its  licensing  by  the  state  board  of  oontroL 
Conducting  such  a  hospital  without  a  license 
Is  a  misdemeanor.  Regulations  are  pre- 
scribed for  its  conduct,  and  for  the  health 
and  well-being  of  the  inmates,  and  public 
welfare  is  in  view.  The  purpose  of  the  con- 
stitutional provision  is  to  prevent  a  fraud 
upon  the  public  and  the  Legislature  by  the 
passage  of  acts,  the  nature  of  which  Is  not 
disclosed  in  their  titles,  and  to  prevent  the 
passage  of  unrelated  measures  by  a  combi- 
nation of  interests  concerned  with  only  a 
part  of  them  and  regardless  of  the  others, 
so  that  e&A  does  not  receive  separate  legis- 
lative consideration  on  its  merits.  State  v. 
ErlCkson,  125  Minn.  238,  146  N.  W.  S64; 
State  v.  Shevlln-Carpenter  Co.,  09  Minn.  158, 
108  N.  W.  985,  9  Ann.  Cas.  634;  State  v. 
Cassidy,  22  Minn.  312,  21  Am.  Rep.  766;  Dnn- 
nell,  Minn.  Dig.  Sf  8906-8920,  and  cases  dted. 
We  are  unable  to  see  that  the  act  under  con- 
sideration contains  anything  which  is  not 
germane  to  the  title.  Within  the  consdtn- 
tional  sense  it  embraces  but  one  subject 

[2]  2.  The  statute  is  a  police  regulatnm. 
Its  purpose  is  to  secure  the  health  and  com- 
fort and  well-being  of  tbe  inmates  of  the  hos- 
pital and  to  safeguard  the  interests  of  the 
public.  That  in  doing  so  it  somewhat  re- 
stricts the  activities  of  those  conducting  ma- 
ternity hospitals,  if  the  restriction  be  no 
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greater  than  Is  reasoBable,  la  not  Important. 
Others  than  the  owners  are  Interested.  The 
Legislature  may  require  physicians  to  be  li- 
censed. State  T.  State  Board,  32  Minn.  824, 
20  N.  W.  238,  50  Am.  Rep.  675 ;  State  r.  Board, 
84  Minn.  887.  28  N.  W.  123.  It  may  require 
the  licensing  of  roidering  plants.  Hnnstiger 
y.  Killan,  130  Minn.  474, 153  N.  W.  869.  Many 
callings  having  to  do  with  public  health  or 
welfare  may  be  regulated.  Dunnell's  Minn. 
Dig.  I  1603.  That  the  Legislature  may  re- 
quire the  licensing  of  maternity  hospitals  has 
been  held.  People  t.  Hagan,  52  App.  DIt. 
387,  66  N.  X.  Supp.  120,  affirmed  without  an 
opinion  In  165  N.  T.  607,  68  N.  B.  1091;  Adle- 
man  t.  Board  of  Health,  84  Conn.  691,  81  AtL 
1065.  Whether  the  licensing  of  maternity 
hospitals  should  be  regulated,  aa  It  is  by  the 
statute  drawn  in  question,  was  a  matter  of 
legislative  discretion;  and  the  statute  in- 
vades no  constitutional  right  of  the  defend- 
ant und^r  article  1,  i  7,  of  the  Ck>nstitutioo, 
or  other  constltutioaal  right 

We  do  not  agree  with  counsel  for  the  de- 
fendant that  the  statute  granta  to  the  board 
of  control  arbitrary  power  to  withhold  a  li- 
cense, regardless  of  conditions,  and  that  It 
Is  therefore  void  within  Noble  v.  Douglas 
(D.  C.)  274  Fed.  672,  and  other  cases  cited 
in-  bis  brief.  The  statute  Is  paternalistic. 
So  are  other  statutes  enacted  In  the  exer- 
cise of  the  police  power.  It  contemplates  an 
Investigation  and  consideration  of '  conditions 
and  a  supervision  and  regulation  by  the 
board;  but  an  arbitrary  refusal  of  a  license 
Is  not  Intended. 

The  only  questions  decided  are  that  the 
title  of  the  act  Is  sufficient  within  the  con- 
Btitutional  requirement,  and  that  in  the  ex- 
ercise of  the  police  power  the  Legislature 
may  require  maternity  hospitals  to  be  li- 
censed. 

Order  affirmed. 


NORDSELL    v.    NEILSEN    at    aL 
(No.  22366.) 

(Supreme  0>art  of  Minnesota.    Nov.  4, 1921.) 

fSyllahiu  iv  the  Court.) 

1.  8«t-off  and  eoonterolalni  «=349(2)— A  cboso 
assigned  before  maturity  is  sul>Ject  to  offsets 
for  claims  against  assionor  acquired  before 
notice  of  assignment. 

A  chose  iD  action  assigned  before  maturity 
is.  In  the  hands  of  the  assignee  suing  thereon, 
subject  to  offsets  on  account  of  claims  or  obli- 
gations against  the  assignor  acquired  by  the 
defendant  before  notice  of  the  asaixnment. 

2.  Sot-off  and  counterclaim  $=>49(l>— In  as- 
signee'* aQlioR,  it  was  error  to  exciude  proof 
of  ■jnount  dno  defetniants  prior  to  aotioe  of 
assignment  of  chosow 

It  was  error  to  exclude  proof  that,  under  a 
separate  oral  contract  made  at  the  same  time 
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the  contract  sued  on  was  rifned,  a  certain 
amount   was   due  and  payable  to  defendants 
prior  to  notice  of  the  assignment. 

3.  Set>oir  and  oonntarolalm  «=>44(2)  —  Not* 
against  plaintiff's  assignor  of  chose  In  aotion 
held  provable  a*  a  set-off. 
The  note  of  one  of  the  defendants  was  prov- 
able as  an  offset. 

Appeal  from  District  Court,  Bamsey  (boun- 
ty ;   Hugo  O.  Hanf t.  Judge. 

Action  by  Andrew  Nordsell  against  C.  £1. 
Nellaen  and  others.  Judgment  for  plaintiff, 
and  from  an  order  denying  a  new  trial,  the 
defendant,  O.  R.  WiUUnson,  ai;)peala.  Re- 
versed. 

Walter  h.  Chapitn,  ot  St  Paul,  for  appe- 
lant. 
Qeorse  Noidlln,  of  St  Paul,  for  respondent 

HOI/T,  J.  Oliver  Nolan  had  Invented  a 
machine  for  molding  concrete.  On  April  22; 
1913,  he  made  a  written  contract  with  de- 
foidaDts,  as  partners,  whereto  the  latter 
were  Ucensed  to  manufacture  and  vend  the 
machines,  and,  for  the  Uc«ise  to  so  do,  they 
agreed  to  iwy  Nolan  $25  for  each  machine 
manufactured,  "and  further  that  the  amount 
of  license  fee  upon  the  molding  machines  to 
be  manufactured  by  them  within  one  year 
from  the  date  of  this  agreement  shall  not 
be  lets  than  three  hundred  and  seventy-five 
dollars."  On  December  13,  1913,  Nolan,  to 
secure  the  repayment  of  money  loaned  to  him 
by  plaintiff,  transferred  the  contract  to  the 
latter,  and  iparticularly  the  payment  of  the 
said  1375.  This  action  to  recover  that 
amount  was  brought  by  the  assignee.  De- 
fendants answered  separately,  and  alleged 
set-offs.  The  court  found  for  plaintiff,  and 
the  defendant  Wilkinson  appeals  from  the 
order  denying  a  new  trial. 

The  court  excluded  evidence  offered  of  the 
two  set-offs  pleaded,  and  this  presents  the 
only  assignments  of  error.  The  appellant  al- 
leged that  prior  to  the  making  of  the  con- 
tract with  Nolan  the  defendant  Neilsen  had 
n^ade  five  machines  for  Nolan  at  the  agreed 
price  of  $75  each ;  that  Nolan  was  unable  to 
pay  for  them;  that  tbereup<m  the  contract 
in  suit  was  made,  and  it  was  further  agreed 
at  that  time,  between  Nolan  and  the  defend- 
ants, that  "Nolan  should  within  a  reasonable 
time  dispose  of  the  five  macliines  at  $125 
eajcb  and  should  pay  these  defendants  there- 
from the  sum  of  $100  for  each  machine  out  of 
which  should  be  paid  the  initial  cost  of  $75 
and  the  balance  applied  on  the  sums,  if  any, 
due  under  the  terms  of  the  contract  in  suit; 
and  that  Nolan  never  took  possession  of  or 
sold  any  of  the  machines.  The  excluded 
offer  of  proof  was  substantiaUy  in  accord 
with  the  allegations. 

[1]  It  Is  to  be  noted  that  the  contract  as- 
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signed  to  plaintiff  was  execatoiy.  It  contem- 
plated that  d^endantB  should  proceed  to 
manufacture  the  machines.  If  they  failed, 
as  they  did,  nothing  came  due  until  the  end 
of  the  year,  when  the  minimum  royalty  was 
payable ;  hence,  it  is  argned,  the  claim  is  not 
subject  to  any  set-off.  Bradley  v.  Thomps<« 
Smith's  Sons,  9S  Mich.  449,  57  N.  W.  576,  23 
L.  R.  A..  305,  39  Am.  St  Rep.  665,  is  cited, 
which  holds  that  a  creditor  cannot  set  off, 
against  the  assignee  of  a  chose  in  action  not 
dne  at  the  time  of  the  assignment,  a  claim 
that  was  mature  before  that  time.  But  the 
contract  there  assigned  was  a  logging  con- 
tract, wholly  executory,  and  the  court  says 
of  it  that— 

It  is  "bat  an  executory  promise  to  pay  npon 
the  performance  of  something  else.  His  right 
of  action,  when  it  accrues,  may  be  a  mer«  ac- 
tion for  damages  for  a  breach  of  contract  He 
could  not  set  off  such  right  it  the  promisor 
should  sue  him  upon  the  cross-demand,  and 
it  is  a  matter  which  may  never  become  a  debt" 

However  the  Michigan  statute  does  not 
read  like  ours,  but  provides  that  a  defend- 
ant's demand  may  be  set  off  "if  the  demand 
be  such  as  might  have  been  set  off  against 
such  plaintiff  or  such  assignee  while  the  con- 
tract belonged  to  him."  The  court  in  the 
case  cited  seons  to  hcdd  that  assignee  as  nsed 
in  the  statute  means  assignor  of  the  dalm. 
Our  statute  (section  7675,  O.  S.  1913)  differs. 
It  reads: 

"If  a  thing  in  action  be  assigned,  an  action 
thereon  by  the  assignee  shall  be  withont  preju- 
dice to  any  set-off  or  defense  existing  at  the 
time  or  before  notics  of  the  assignment" 

California  has  a  similar  statute;  and  In 
St  Louis  Nat.  Bank  v.  Gay,  101  CaL  286,  35 
Pac.  876,  it  was  held  that  against  a  demand 
not  due  at  the  time  defendant  received  no- 
tice of  the  assignment  a  set-off  may  be  had ; 
the  demand  and  set-off  being  both  due  at  the 
time  the  suit  was  instituted.    The  court  says: 

"A  debtor  may  fortify  himself  against  the 
coming  suit  of  his  creditor  by  the  purchase  of 
any  cross-demands  which  may  be  counterclaim- 
ed  when  that  suit  shall  come;  and  between 
them  an  assignee  has  no  standing  until  h« 
shall  have  given  notice  of  the  assignment 
*  *  *  The  relative  times  at  which  the  notes 
in  the  case  at  bar  matured  is  of  no  conse- 
quence, since  they  were  due  at  the  commence- 
ment of  the  action." 

The  chose  in  actim  there  was  a  nonne- 
gotlable  note  not  due  when  assigned,  and 
neither  was  the  claimed  set-off.  In  Martin 
v.  Pillsbury,  28  Minn.  175,  it  was  held  that 
the  defendant  had  the  right  of  set-off  against 
the  chose  in  action  assigned  to  plaintiff,  even 
though  not  due  when  the  defendant  received 
notice  of  the  assignment.  In  that  case  au- 
thorities from  New  York  were  relied  on  to 


the  point  that  no  proper  s^t-off  could  be  bad 
since  the  daim  sued  on  bad  not  matured  at 
the  time  the  notice  of  the  assignment  was 
given ;  but  the  court  called  attention  to  the 
differoice  between  our  statute  and  that  of 
New  Tork,  the  latt^  having  the  clause  con- 
tained in  the  Michigan  statute  above  quoted. 
We,  therefore,  bold  that  although  the  con- 
tract had  not  matured  at  the  time  it  waa 
assigned,  that  fact  did  not  d^vive  dtfend- 
ants  of  any  set-off  they  tlien  bad  or  migbt 
have  acquired  against  the  assignor  before  no- 
tice of  the  assignment  Counsel  for  plaintiff 
dtes  22  Am.  &  Eng.  Enc.  of  Law  (1st  Ed.) 
301;  24  B.  O.  U  &  46,  Set-Off  and  Counter- 
claim; and  84  Cyc  746.  The  text  to  tbe 
effect  that  unless  the  chose  assigned  and  tbe 
set-off  claimed  are  both  dne  when  tbe  transfer 
18  made  the  set-off  is  not  available,  is  sup- 
ported by  decisions  from  New  Tork,  B£Id>J- 
gan,  Montana,  and  Ohio.  The  clause  quoted 
from  tbe  New  York  statute  in  Martin  v.  Fills- 
bury,  supra,  is  common  to  the  statutes  of 
Mlcbigan  and  Montana,  and  the  Ohio  coorr 
construes  their  statute  to  mean  tbe  same  as 
that  of  New  Toik. 

[2]  The  contract  transferred  to  plaintiff 
Is  not  contingent  Three  himdred  and  sev- 
enty-five dollars  became  due  and  payable  ab- 
solutely at  the  end  of  the  year;  and  it  may 
be  noted  that  it  was  assigned  to  plaintiff  to 
the  extent  of  that  amount  only. 

Tbe  daimed  set-off  was  matured,  under 
the  pleading  and  offer  of  proof,  when  tbe  as- 
signment was  made.  To  copstitnte  an  offset 
however,  the  claim  w  demand  must  be  liqui- 
dated, or  susceptible  of  computation.  24  B. 
C.  L.  {60.  title,  Set-Off  and  Counterdaim. 
We  are  Indlned  to  think  that  at  least  as 
to  the  amount  that  should  be  applied  upon 
the  contract  plaintiff  holds,  viz.  $125,  or  $25 
for  each  of  tbe  five  machines  Nolan  agreed 
to  sell,  the  claimed  set-off  Is  liquidated  and 
certain. 

[3]  The  other  set-off  pleaded,  and  of  wlii«^ 
proof  was  exduded,  was  a  promissory  note 
made  by  Nolan  to  tbe  defendant  Wilkinson 
for  $100,  dated  October  24,  1912,  and  due  six 
months  after  date.  It  is  clear  that  this  was 
a  proper  set-off  under  the  interpretation  of 
section  7675,  O.  S.  1913,  herein  adopted,  pro- 
vided a  partner  may  offset  his  separate  dalm 
against  an  obligation  sought  to  be  enforced 
against  bis  partnership.  We  think  be  may 
do  this.  The  contract  sued  on  was  the  joint 
and  several  obligation  of  defendants,  and 
plaintiff  asks  for  a  several  judgment  againg^- 
them.  A  several  judgment  may  be  entered  on 
a  partnership  obligation  against  one  pert> 
ner.    Section  7916,  O.  S.  1913. 

We  think  there  waa  wror  ia  -rrimUw^g 
proof  of  tbe  set-offs  pleaded. 

Tbe  order  to  reversed. 
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WEEKER  V.  HAMEL  at  al.     (No.  22472:) 
(Supreme  Conrt  of  Minnesota.    Not.  10, 1921.) 

(SyOalHU  ly  Bditorial  Btaff.) 

Physicians  and  surgeons  «=3l8(8)  —  Evldeaoa 
held  Insufflclent  to  show  neailgoncoL 

In  an  action  against  physicians  for  cansiiiK 
the  deatti  of  a  child,  evidence  held  insufficient 
to  show  negligence  or  to  connect  defendants 
with  the  surgical  treatment 

Appeal  from  District  Court,  Hennepin 
Ooonty;  Joseph  W.  Molyneaux,  Judg& 

Action  by  Clarence  A.  Weeker,  as  admin- 
istrator, against  Dr.  O.  F.  Hamel  and  anoth- 
er. Directed  verdict  for  the  defendants,  and 
from  an  order  denying  new  trial,  the  plain- 
tiff appeals.    Order  affirmed. 

Lewis  Severance,  of  Minneapolis,  for  ap- 
pellant 

Dille,  Hoke,  Eranse  &  Faegre,  of  Minne- 
apolis, for  req>ondenta. 

PER  CURIAM.  At  ttie  close  of  plalntlfPs 
evidence,  the  court  directed  a  verdict  for  de- 
fendants, and  plaiatlff  appeals  from  an  or- 
der denying  a  new  trial. 

Plaintiff  sought  to  recover  damages  for 
the  death  of  his  infant  child  <m  the  ground 
that  defendants,  as  physicians  and  surgeons, 
negllgoitly  failed  to  diagnose  the  ailment  of 
the  child  correctly  and  treated  it  improperly. 
We  are  unable  to  find  any  evidence  in  the 
record  tending  to  show  that  defendant's  di- 
agnosis was  incorrect  or  their  treatment  im- 
pro'per^  We  also  fail  to  find  any  error  in  the 
rulings  of  the  court  admitting  or  excluding 
evidence. 

Plalntifr  urges  that  an  operation  was  per- 
formed on  the  child  without  the  consent  of 
its  parents.  After  one  of  defendants  had 
treated  the  child  for  two  or  three  weeks,  at 
their  suggestion  it  was  taken  to  a  hospital 
by  its  parents  where  some  sort  of  an  oper- 
ation seems  to  have  been  performed.  The 
nature  and  extent  of  the  operation  does  not 
a];^ar,  but  apparently  it  consisted  in  opening 
an  abscess  in  the  neck  or  throat  of  the  child. 
Neither  does  it  appear  who  performed  the  op- 
eratl(m,  nor  whether  either  of  defendants 
were  present  or  had  anything  to  do  with  it 
The  action  is  brought  under  section  8175,  G. 
S.  1913,  which  provides  that  "when  death  is 
caused  by  the  wrongful  act  or  omission  of 
any  person,"  the  personal  representative  of 
the  decedent  may  maintain  an  action  there- 
for. There  is  no  evidence  that  this  operation 
was  not  necessary  and  proper  treatment,  and 
properly  performed,  or  that  it  had  any  part 
in  causing  the  death  of  the  child. 

There  is  an  utter  absence  of  proof  tending 
to  show  actionable  negligence  on  the  part  of 
either  defendant,  and  the  order  denying  a 
new  trial  Is  affirmed. 


STATE  ax  rel.  BERMAN  v.  BROWN,  ShsrifT. 
(No.  22702.) 

(Supreme  Court  of  Minnesota.   Nor.  10, 1921.) 

(SvOaUu  hp  tk9  Oovrt.) 
Intoxteatlng  liqaors  4s9242  —  Penalty  for  an< 
lawful  transportation  Is  dastniotloa  of  liquor, 
forfeiture  of  traasporting  vehldo,  and  flna 
and  Imprisonment. 
The  penalty  for  unlawfully  transporting  in- 
toxicating liquor,  under  chapter  455,  Laws  of 
1919,   supplemented  by  chapter  835,  Laws  of 
1921,  and  amended  by  chapter  391,  Laws  of 
1921,  is  the  destruction  of  the  liquor,  the  for- 
feiture of  the  vehicle  in  which  it  is  being  trans- 
ported, and  a  fine  and  imprisonment 

Appeal  from  District  Ooort,  Hennepin 
County;  Frank  M.  Nye^  Judge. 

Proceeding  by  the  State,  on  the  relation  of 
Louis  Berman,  against  Earl  Brown,  as  Sher- 
iff of  Hennepin  County,  in  habeas  corpus, 
in  which  a  writ  was  obtained  from  and  dis- 
charged by  the  district  court,  and  the  rela- 
tor appeals.  Order  discharging  writ  af- 
firmed. 

Brady,  Robinson  &  Bonner,  of  Minneap- 
olis, for  appellant 

Floyd  B.  Olson,  Co.  Atty.,  of  Minneapolis, 
and  Clifford  L.  Hilton,  Atty.  Gen.,  for  re- 
spondent 

LEES,  01  The  relator  was  Indicted  for 
the  crime  of  transporting  intoxicating  liquor, 
entered  a  plea  of  guilty,  and  was  sentenced 
to  pay  a  fine  of  $150  and  be  confined  In  the 
workhouse  of  the  city  of  Minneapolis  for  30 
days,  and,  in  default  of  the  payment  of  the 
fine,  for  an  additional  30  day&  A  com- . 
mitment  was  issued,  under  which  be  was  Im- 
prisoned. Alleging  that  the  court  was  with- 
out Jurisdiction  to  sentoioe  him  to  pay  a  fine 
or  to  be  imprisoned,  he  obtained  a  writ  of 
habeas  corpus  from  the  district  court  Of 
Hennepin  county.  The  writ  was  discharged, 
and  he  appealed. 

He  contends  that  the  soitenoe  passed  iq>on 
him  was  beyond  the  Jurisdiction  of  the  conrt, 
for  the  reason  that  und»  chapters  335  and 
391,  Laws  of  1921,  the  offense  of  transport- 
ing intoxicating  liquor  Is  not  punishable  eith- 
er by  fine  or  by  Imprisonment  Chapter  455, 
Lawa  of  1919,  prohibited  the  transportation 
of  intoxicating  liquor  within  this  state. 
State  V.  Brothers,  144  Minn.  337,  176  N.  W. 
685.  Subdivision  A.  of  secUon  25  of  that  act 
provides  that  the  penalty  for  manufacturinjf 
or  selling  such  liquor  (transportation  not  be- 
ing mentioned)  shall  be  a  fine  for  the  first  of- 
fense and  a  fine  and  imprisonment  for  ea<^ 
subsequent  offense.  Subdivision  E  provides 
a  Uke  penalty  for  a  wUlful  failure  or  neglect 
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to  perform  any  duty  imposed  by  the  act  or 
for  any  violation  of  any  of  Its  provisions  for 
which  no  special  penalty  is  prescribed.  We 
think  this  subdivision  prescribed  the  penalty 
for  the  oIFense  of  unlawfully  transporting 
liquor. 

Chapter  335,  Laws  of  1921,  was  enacted  to 
provide  for  the  enforcement  of  the  laws  pro- 
hibiting such  transportation  and  was  de- 
clared to  be  supplemental  to  the  act  of  1919 
and  not  to  modify  or  repeal  any  of  its  pro- 
visions. It  provides  for  the  seizure  and  de- 
struction of  the  liquor  and  for  the  seizure 
and  sale  of  the  vehicle  In  which  it  Is  trans- 
ported, the  proceeds  of  such  sale  to  be  paid 
Into  the  county  treasury  of  the  county  where 
the  seizure  takes  place. 

Section  24  of  chapter  455,  Laws  of  1919, 
Charged  certain  public  officers  with  the  duty 
of  enforcing  the  provisions  of  tluit  act,  and 
declared  that  any  official' who  should  will- 
fully refuse  or  neglect  to  perform  a  duty  im- 
posed by  the  act  should  be  removed  from 
office  and  forfeit  not  less  than  $100  nor  more 
than  $500,  to  be  recovered  in  an  action 
against  him  personally  or  on  his  official 
bond.  This  section  was  amoided  by  section 
14,  chapter  391,  Laws  of  1921,  but  the  for- 
feiture clause  in  the  original  section  was  not 
disturbed.  Section  25  of  the  act  of  1919  was 
also  amended.  As  amended,  subdivision  B. 
thereof  reads: 

"Any  person  who  shall  willfully  fail  or  neg- 
lect to  perform  any  duty  imposed  by  this  act 
or  who  shall  violate  any  of  the  provisions  there- 
of, for  which  no  special  penalty  or  forfeiture 
is  prescribed  herein  shall  upon  conviction  there- 
of   •••    be  punished,"  etc. 

It  Is  contended  in  relator's  behalf  that  a 
special  penalty  or  forfeiture  was  prescribed 
.  for  the  unlawful  transportation  of  liquor  by 
chapter  335,  Laws  of  1921,  providing  for  the 
seizure  and  destruction  of  the  liquor  and  the 
forfeiture  of  the  vehicle  in  which  it  is  being 
transported;  that  there  is  no  other  penalty, 
ahd  hence  no  authority  for  the  imposition  of 
a  fine  or  a  sentence  to  imprisonment.  We 
cannot  place  this  construction  upon  the  sev- 
eral acts  In  question.  The  confiscation  of  the 
liquor  and  the  vehicle  in  which  it  is  carried 
was  In  addition  to  tlie  penalty  prescribed  by 
the  1919  act.  The  words  "or  forfeiture,"  in- 
serted In  subdivision  E  by  the  1921  amend- 
ment thereto,  clearly  refer  to  the  forfeiture 
exacted  from  a  public  officer  vrtllfully  refus- 
ing or  neglecting  to  perform  an  official  duty 
required  by  the  law  and  was  probably  in- 
tended to  exempt  him  from  punishment 
by  fine  and  imprisonment  in  addition  to  the 
forfeiture  provided  for  on  the  theory  that, 
if  subject  to  both,  the  penalty  would  be  too 
severe. 

The  order  discharging  the  writ  is  there- 
fore affirmed. 


HOLMAN  V.  IV1N8.    (No.  22460.) 
(Supreme  Court  of  Minnesota.    Nov.  10, 1921.) 

(Bvtlalmt  hy  tk«  Oovrt.) 

Municipal  corporations  ^=3>705(2)— Law  r«qalr- 
ing   driver  approaching   intersection  to  give 
way  to  vehicle  on  his  right  applies  on  leaving 
a  street  to   enter  one  connecting,  bat   not 
crossing. 
Subdivision   2   of   nectlon   2652,   Qva.    SC 
1913,  as  amended  and  as  found  in  1917  Supple- 
ment, J  2552,  snbd.  2,  to  Gen.  St  1913,  requir- 
ing a  driver  of  a  vehicle  approaching  or  cross- 
ing a  street  intersec^on  to  yield  the  right  of 
way  to  any  other  veliicle  approaching  from  his 
right,  is  applicable  where  a  driver  attempts  to 
cross  the  street  along  which  he  is  driving  to 
enter  a  cross  street,  which  does  not  continue 
on  the  other  side  of  the  first-mentioned  atreet. 

Appeal  from  District  Court,  Rams^  Coun- 
ty;  Chas.  C.  Haupt,  Judge. 

Action  by  Fred  C.  Holman  against  W.  N. 
S.  Ivins.  Judgment  for  plaintiff.  From  an 
order  densring  a  new  trial,  defendant  appeals. 
Affirmed. 

Samuel  A-  Anderson,  of  St.  Paul,  for  ap- 
pellant. 

Charles  A.  Lethert,  of  St  Paul,  for  re- 
spondent. 

HOI/T,  J.  Summit  avenue  runs  east  and 
west,  and  has  a  55-foot  driveway  for  some 
distance  on  both  sides  of  where  Macknbin 
street  enters  it  from  the  north.  The  latter 
street  goes  no  further  south  than  to  Sum- 
mit. PlalntUr  was  driving  his  automobile 
westerly  on  Summit  avenue,  approaching 
Mackubin  street,  when  defendant  driving 
easterly  on  that  avenue  was  nearing  the 
same  street.  The  latter  turned  to  go  north 
upon  Mackubin  street;  but  the  right  front 
spring  of  plaintiff's  car  caught  in  the  right 
rear  wheel  of  defendant's,  and  both  vehicles 
were  considerably  damaged.  Plaintiff  sued 
to  recover  the  damages  resulting  to  him  from 
the  collision,  and  defendant  answered,  deny- 
ing responsibility  and  counterclaiming  for 
the  damages  he  sustained.  Plaintiff  recover- 
ed. Defendant  appeals  from  the  order  deny- 
ing a  new  trial. 

The  only  error  assigned  questions  the  pro- 
priety of  submitting  for  the  Jury's  consider- 
ation the  statute  reading: 

"The  driver  of  any  vehicle  approaching  or 
crossing  a  street  or  highway  intersection  shall 
give  the  right  of  way  to  any  other  vehicle  ap- 
proaching from  his  right  on  the  intersecting 
street  or  highway,  and  shall  have  the  right  of 
way  at  such  crossing  over  any  vehicle  approach- 
ing from  his  left  on  such  interspcting  street 
orhiphway."  Section  2562.  G.  S.  1913.  an 
amended  by  the  addition  of  snbdivision  2  in 
section  22.  c.  119,  Laws  1917  (Gen.  St.  Supp. 
1917,  S  2052). 
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The  claim  ot  defendant  Is  tliat  the  statute 
does  not  apply,  because  Mackubin  street  ends 
at  Sammit  avenue,  and  does  not  continue  on 
to  the  sooth.  At  places  where  two  streets 
cross,  there  is  a  space  common  to  both,  on 
which  space  the  traveler  must  yield  the  right 
of  way  to  any  one  approaching  on  his  right. 
So  we  think  there  is  a  space  in  common  to 
both  streets  where  one  street  opens  into  an- 
other only  on  one  side.  The  space  to  the 
north  of  the  center  line  of  Siunmit  avenue 
and  within  tlte  east  and  west  line  of  Macku- 
bin street  extended  is  such  a  space.  As  soon 
as  defendant  tamed  towards  this  space, 
plalntilT  was  approaching  to  defendant's 
right,  and  the  latter's  duty  was  to  yield  the 
right  ot  way.  Again  plalntUt,  traveling  on 
Snnunit  avenue  westerly,  and  on  the  north 
half  thereof,  was  bound  to  give  the  right  of 
way  to  one  driving  south  on  Mackubin  street 
Into  Summit  avenue.  There  is  an  intersec- 
tion, at  least,  as  to  the  northerly  half  of  the 
space  in  common  there  would  have  been,  had 
Mackubin,  street  continued  to  the  south.  We 
are  of  the  opinion  that  the  north  half  of 
Summit  avenue  must  be  held  to  be  intersect- 
ed by  Mackubin  street,  and  hence  the  stat- 
ute quoted  was  properly  applied.  Indeed, 
the  situation  calls  for  the  observance  of  the 
rule  of  the  statute  even  more  urgently  than 
where  both  streets  pass  on  beyond. 

The  fact  that  there  is  a  statute  (section 
2634,  G.  S.  1913)  requiring  vehicles  in  turn- 
ing into  an  Intersecting  street,  or  In  making 
a  turn  at  an  intersection  to  keep  to  the  right 
of  the  center  thereof,  does  not  suspend  the 
operation  of  the  right  of  way  statute  while 
the  turn  is  made.  In  turning  the  driver  of 
the  vehicle  must  heed  the  requirements  of 
both  statutes  mentioned,  as  well  as  the  one 
found  In  section  2635,  O.  S.  1918,  relating  to 
the  speed  In  turning  a  comer.  They  are  not 
contradictory,  and  may  all  be  applicable  In 
a  given  case. 

The  order  Is  affirmed. 


DUNN  V.  REEVES  COAL  YARDS  CO.,  Ine. 
(No.  22457.) 

(Supreme  Conrt  of  Minnesota.    Nov.  10,  1921.) 

(Bvttabu*  ty  the  Court.) 

Master  and  servant  ®=93l6(r)— Truck  owner 
delivering  for  coal   dealer,   held   a  servant, 
and  not  an  independent  contractor. 
Waters  v.  Pioneer  Fuel  Co.,  62  Miim.  474, 
65  N.  W.  52,  38  Am.  SL  Bep.  664,  to  the  ef- 
fect that  a  person  temporarily  employed  by  a 
coal  dealer  to  haul  and  deliver  by  means  of 
his  own  conveyance  and  facilities  coal  and  fuel 
to  a  patron  of  the  dealer  at  a  stipulated  rate 
per  ton  or  load   is,   for   the   time   being,   the 
agent  and  servant  ot  the  dealer,  and  not  an  in- 
dependent contractor,  followed  and  applied. 
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Appeal  from  District  Goart,  Hennepin 
County ;  Frank  M.  Nye,  Judge.  ■ 

Action  by  William  Dunn,  father  of  Colin 
Dunn,  a  minor,  against  the  Beeves  Coal  Vards 
Company,  Inc.  Judgment  ft>r  defendant,  and 
from  an  order  dotying  new  trial,  plaintUt 
appeals.  Order  reversed,  and  new  trial 
granted. 

B.  W.  Wilder  and  O.  L.  Bruce,  botto  of  Min- 
neapolis, for  appellant 

Ernest  E.  Watson,  of  Minneapolis,  for  re- 
spondent 

BBOWN,  C.  J.  This  action  was  brought 
to  recover  for  injiiries  to  plaintlfTs  minor 
son,  claimed  to  have  been  caused  by  the  neg- 
ligent operation  of  an  automobile  truck  by 
one  McCenn,  an  employ^  and  servant  of  de- 
fendant At  the  conclusion  of  the  trial  below 
a  verdict  was  directed  for  defendant  and 
plaintiff  appealed  from  an  order  denying  a 
new  trlaL 

There  Is  no  qoestlaa  on  the  record  as  to 
the  injury  complained  of,  and  that  it  whs 
caused  by  the  negligence  of  McCann  in  the 
operation  of  his  truck  upon  and  over  one  of 
tlie  streets  of  the  city  of  MinueapoUs  is  made 
dear  by  the  evidence;  at  least  the  case  must 
be  so  considered  on  this  appeaL  In  direct- 
ing a  verdict  for  defendant  the  learned  trial 
court  held,  on  the  evidence  presented,  that 
McCann  was  not  at  tbe  time  the  agent  or 
servant  of  defendant;  hence  that  defendant 
caimot  be  charged  with  his  wrongdoing.  The 
correctness  of  that  conclusion  presents  tbe 
only  question  <m  tbe  appeaL 

The  facts  are  not  in  substantial  dispute. 
It  appears  that  defendant  is  a  retail  coal  and 
fuel  dealer  doing  business  in  tbe  city  of  Min- 
neapolis. In  the  usual  conduct  of  its  busi- 
ness a  sale  of  a  quantity  qf  coal  or  other 
fuel  Includes  a  delivery  thereof  upon  the 
premises  of  the  purchaser.  To  effect)  such 
deliveries  to  its  numerous  customers  defend- 
ant employed  among  others,  McCann,  who 
owned  and  operated  the  truck  in  question  in 
his  business  of  carting  and  delivering  com- 
modities and  articles  of  trade  for  hire.  He 
was  engaged  in  that  work  on  his  own  ac- 
count, and  in  no  way  connected  or  associated 
with  defendant,  except  as  he  was  so  employ- 
ed by  defendant  from  time  to  time  as  its 
business  might  Justify  and  require.  He  was 
paid  for  such  services,  not  the  value  thereof 
per  day,  week,  or  montli,  as  the  term  of  em- 
ployment might  be,  but  an  agreed  amount  per 
ton  for  the  quantity  of  coal  carted  and  de- 
livered. McCann  was  In  the  service  of  de- 
fendant only  when  so  engaged;  and  was  In 
such  service  at  tbe  time  complained  of,  and 
had  been  continuously  for  several  days  prior 
thereto.  When  charged  with  the  delivery 
of  coal  to  be  paid  C.  O.  D.  he  was  authorized 
to  and  did  collect  and  account  therefor  to 
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defendant  He  collected  for  the  deUvery  on 
the  iwrttcular  occasion.  Defendant  furnish- 
ed him  assistance  from  Its  regular  employes 
in  loading  at  the  yards  and  unloading  at  the 
place  of  dellTery  when  necessary. 

The  case,  on  these  facts,  cannot  be  distin- 
guished from  Waters  v.  Pioneer  Fuel  Com- 
pany, 52  AUnn.  474,  55  N.  W,  62,  38  Am,  St 
Bep.  564,  which  we  follow  and  ai^ly,  hold- 
ing that  the  question  whether  McCann  was 
at  the  time  of  the  accident  an  independent 
contractor,  or  the  serrant  of  defoidant.  If 
not  to  be  answered  in  ttie  afflrmative  as  a 
matter  of  law,  was  at  least  a  question  of  fact 
for  the  Jury,  and  the  directed  verdict  was  er- 
ror. The  Waters  Case  has  never  beai  criti- 
cised, doubted,  or  overruled,  and  is  not  out 
of  harmony  with  adjudications  on  similar 
facts  in  other  Jurisdictions.  Standard  Oil 
Co.  ▼.  Parldnson,  162  Fed.  681,  82  C.  a  A. 
29;  Murphy  ▼.  Herold  Co.,  137  Wis.  617, 
119  N.  W.  294;  O'Neill  v.  Blase,  94  Mo.  App. 
648,  68  S.  W.  764;  White  on  Personal  In- 
juries, 601;  Cooley  on  Torts  (3d  Ed.)  1101; 
Shearman  &  Bedfleld  on  N^.  (5th  Ed.)  248. 
The  case  has  been  often  dted  with  approval 
in  later  decisions  of  our  own,  though  not  in 
all  instances  in  cases  involTing  identical 
facts.  Crandall  ▼.  Boutell,  96  Minn.  116, 
108  N.  W.  890,  6  Ann.  Cas.  122;  State  ex- 
rel.  T.  District  Court,  128  Minn.  43, 160  N.  W. 
211;  Winters  v.  American  Badiator  Co.,  128 
Minn.  508,  151  N.  W.  277,  L.  B.  A.  1915D, 
476 ;  Zupondc  v.  Val  Blatz  Brewing  Co.,  131 
Minn.  112, 164  N.  W.  790;  Boll  v.  C.  S.  Brack- 
ett  Co..  134  Minn.  268,  168  N.  W.  609,  159 
N.  W.  1095. 

Following  the  Waters  Case,  which  does  not 
appear  to  have  been  called  to  the  attention 
of  the  learned  trial  court,  the  order  appealed 
from  must  be,  and  is,  reversed,  and  a  new 
trial  granted.    ' 


MIDLAND   TRUST   &   SAVINGS   BANK  v. 
NAGLE  at  al.    (No.  22447.) 

(Supreme  Court  of  Minnesota.    Not.  10, 192L) 

(SvOabut  hv  tt«  Oourt.) 

1.  Deeds  «=9 1 30— Construed  as  granting  life 
estate  to  plainttrs  Inteetate  and  leaving  In 
grantor  land  not  oonveyed  In  fee. 

A  deed  containing  the  provisions  set  out 
in  the  opinion  conveyed  on^  a  life  estate  to 
plaintifTs  intestate.  Title  to  ao  much  of  the 
land  as  was  not  conveyed  in  fee  to  tlte  other 
grantees  remained  in  the  grantor,  although 
there  was  no  reservation  written  into  the  deed. 

2.  Release  «=>  13(1)— Grant  of  Interest  in  land 
held  sufficient  consideration  for  release  of  ob- 
ligation to  support 

The  grantor  conveyed  a  two-thirds  interest 
in  fee  to  his  brothers.  Such  conveyance  was 
a  detriment  to  him  and  a  suffident  considera- 


tion for  a  release  by  plalntUFs  intestate  of 
hit  obligation  to  support  her. 

Appeal  from  District  Ooort,  Dakota  Coun- 
ty; Willard  L.  Converse,  Judge. 

Action  by  the  Midland  Trust  &  Savings 
Bank  against  Terrence  W.  Nagle  and  othera 
Findings  for  the  defendants,  and  from  an 
order  denying  a  motion  for  amended  find- 
ings or  a  new  trial,  plalntifF  appeals.  Order 
afSrmed. 

T.  A.  Alexander  and  H.  S.  Locke,  both 
of  St  Paul,  for  appellant 

Allen  &  Straight  of  St  Paul,  for  respond- 
ent 

LEES,  C.  This  la  an  action  to  determine 
adverse  claims  to  land  in  which  the  findings 
were  against  the  plaintiff  and  were  follow- 
ed by  this  appeal  which  is  from  an  order 
denying  a  motion  for  amended  findings  or 
a  new  triaL 

The  land  was  originally  owned  by  John 
Nagle.  January  18,  1898,  he  and' his  wife, 
Ann,  conveyed  it  to  their  son  Terrence.  The 
deed  recited  that  the  land  conveyed  was  the 
grantors'  homestead,  reserved  an  estate  for 
life  to  them,  and  contained  a  condition  to  the 
effect  that  the  grantee  would  support  the 
grantors  on  the  premises  during  their  several 
lifetimes  and  would  not  incumber  the  land  or 
sell  or  convey  it  except  to  Iiis  brothers  or  to 
his  father  or  mother.  If  he  faUed  to  fulfill 
these  conditions,  the  deed  was  to  become 
void.  May  18,  1898,  Terrence  executed  a 
deed  of  the  land  in  which  his  mother,  'Ann 
Nagle,  and  his  two  brothers,  Joseph  and 
Frank  Nagle,  were  named  as  grantees.  The 
deed  purported  to  grant  all  of  the  land  to 
the  grantees  named  therein.  Immediately 
after  the  description  there  was  written  into 
the  deed  a  clause  reading  as  follows: 

"In  the  following  proportions  and  to  each  of 
said  grantees  the  following  interests  to  wit: 

"To  said  Joseph  P.  Nagle  and  Frank  B. 
Nagle  the  undivided  two-thirds  of  said  lands, 
subject  to  the  life  estate  of  Ann  Nagle  herein- 
after named,  to  have  and  to  hold  to  them  and 
their  heirs  forever,  sabjeet  only  to  said  es- 
tate for  life. 

"To  said  Ann  Nagle  the  said  lands  and  the 
whole  thereof  for  and  during  the  term  ot  her 
natural  life,  to  have  and  to  hold  to  her  said 
Ann  Nagle  for  and  during  the  term  at  her 
natural  life. 

"And  the  said  Ann  Nagle  for  and  in  consid- 
eration of  the  foregoing  conveyances  to  her  and 
to  her  two  sons  Joseph  P.  Nagle  and  Frank  B. 
Nagle  does  by  the  acceptance  of  this  deed 
release  the  said  Terrence  W.  Nagle,  party  of 
the  first  part  from  all  the  covenants  and 
agreements  to  be  by  him  kept  and  performed 
as  specified  in  a  certain  deed  from  Jolm  Nagle 
and  Ann  Nagle,  his  wife,  to  Terrence  W.  Nagle 
wherein  the  above-described  land  is  conveyed  to 
said  Terrence  W.  Naide.  Which  deed  bears 
date  the  18th  day  of  January.  A.  D.  1898." 
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The  deed  contained  tbe  tnnal  habendum 
clause  fallowed  by  tbe  words  "and  In  the 
proportions  hereinaboye  specified." 

[1]  Ann  Nagle  died  Intestate  September  9, 
1918.  Plaintiff  Is  tbe  administrator  of  her 
estate.  In  its  complaint  it  allied  that  by 
this  deed  Mrs.  Nagle  became  tbe  owner  of  a 
life  estate  in  all  the  land  described  therein 
and  also  of  an  nndlvided  one-third  In  fee. 
Defendants  assert  that  all  Mrs.  Nagle  took 
under  the  deed  was  a  life  estate,  and  that 
the  grantor  retained  the  one-third  Interest 
In  fee  which  was  not  conveyed  to  bis  two 
brothers.  It  la  argned  in  support  of  plain- 
tlfTs  position  that  by  the  granting  clause  In 
the  deed  aU  the  land  was  conveyed;  that 
there  was  no  reservation  of  any  interest  to 
the  grantor ;  that  Mrs.  Nagle  already  owned 
a  life  estate  in  the  land,  and  hence  there  was 
no  reason  for  conveying  such  an  estate  to 
her  again;  and  that,  unless  a  one-third  in- 
terest in  fee  waa  conveyed  to  her,  she  parted 
with  her  right  to  support  for  no  considera- 
tion whatever.  Tbe  argument  is  plausible, 
but  any  force  it  might  otherwise  have  is 
overcome  by  the  provisions  in  the  deed  above 
set  out  In  Witt  v.  St.  Paul,  etc.,  Ry.  Co., 
38  Minn.  122,  35  N.  W.  8^,  It  was  said  that 
the  cardinal  rule  of  construction  is  to  as- 
certain and  give  effect  to  the  intention  of 
the  parties  to  the  <'eed,  and  to  this  end  the 
court  must  consider  all  parts  of  the  Instm- 
ment.  This  has  been  repeated  In  subsequent 
cases  and  is  the  rule  which  controls  in  tbe 
construction  of  this  deed.  Grueber  v.  Lin- 
denmeler,  42  Minn.  99,  43  N.  W.  964 ;  Flaten 
V.  Oity  of  Moorhead,  51  Minn.  518,  63  N. 
W.  807,  19  If.  R.  A.  195;  Lawton  v.  Joesting, 
96  Minn.  163,  104  N.  W.  830.  To  give  the 
granting  clause  the  effect  plaintiff  claims 
It  has  would  nullify  the  subsequent  provi- 
sions of  the  deed.  It  would  enlarge  Mrs. 
Nagle's  estate  by  adding  a  fee  interest  to 
it,  whereas  the  explicit  declaration  of  the 
grantor  is  that  each  grantee  shall  take  the 
Interests  in  and  proportions  of  the  land 
granted  which  he  then  proceeds  to  define. 
If  he  had  intended  to  convey  a  fee  Interest 
to  his  mother,  he  not  only  failed  to  say  so, 
but,  on  the  contrary,  has  taken  pains  to  say 
that  she  shall  only  hold  the  land  for  and 
during  the  term  of  her  natural  llf&  This 
language  Is  controlling  and  limited  the  in- 
terest of  plaintiff's  intestate  to  a  life  estate. 

[2]  It  cannot  be  said  that  there  was  no 
conslderatl&n  for  Mrs.  Nagle's  release  of  her 
right  to  support  When  the  deed  was  made 
the  grantor  owned  the  land,  subject  only 
to  the  Ufe  estate  of  his  father  and  mother. 
By  his  deed  he  deprived  himself  of  the  two- 
thirds  interest  In  the  land  which  he  convey- 
ed to  his  brothers.  In  consideration  there- 
of his  mother  released  him  from  his  obliga- 
tion to  support  her.  True,  she  did  not  di- 
rectly receive  anything  for  her  release,  but 
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the  new  ai^angement  was  presumably  det- 
rimental to  the  interests  of  the  grantor,  and 
It  Is  elementary  that  detriment  to  one  party 
to  a  contract  Is  no  less  a  consideration  than 
is  benefit  to  the  other  party.  Bunnell's  Dig. 
1750;  Heltsch  v.  Cole,  47  Minn.  320,  50  N. 
W.  235.  The  fact  that  the  grantor  did  not 
expressly  reserve  an  interest  in  the  land  is 
unimportant.  It  is  too  plain  to  admit  of 
argument  that,  when  the  owner  of  the  fee 
conveys  an  undivided  two-thirds  interest  to 
others,  he  remains  the  owner  of  the  one-third 
not  conveyed,  whether  he  reserves  It  or  not 
Tbe  <ader  denying  a  new  trial  Is  afBrmed. 


KASBO  CONST.  CO.  v.  MINTO  SCHOOL 
DI8T.  OF  CAVALIER  COUNTY. 

(Suifreme  Court  of  North  Dakota.    Oct  20. 
192L) 

(BifUdbut  ty  th«  Court.) 

1.  Schools  and  sohool  districts  «=386(2)  —  la 
action  against  district  for  balance  for  bnlld- 
Ing,  evidence  held  to  show  defective  perform- 
ance. 

Plaintiff's  action  la  to  recover  the  balance 
daimed  to  be  due  nnder  the  terms  of  a  writ- 
ten contract  and  for  extras  alleged  to  have 
been  furnished  for  the  construction  of  a  bnild- 
ins,  to  wit,  a  sehoolhonse.  The  defendant  in- 
terposed a  defense  to  the  effect  that  the  build- 
ing was  not  constrnctad  in  accordance  with  the 
terms  of  the  contract  plans,  nor  specifications; 
that  the  workmanship  was  poor,  etc.  The  evi- 
dence abundantly  established  that  the  buildinK 
was  not  so  constructed,  and  that  it  was  very 
defective.  The  Jury  returned  a  verdict  in  de- 
fendant's favor  for  a  dismiasal  of  tbe  action, 
and  jndgment  was  entered  accordingly^ 

2.  Denial  of  motion  for  new  trial  held  not  er- 
ror. 

Thereafter,  plaintiff  made  a  motion  for  a 
new  trial  which  was  denied  and  an  order  to  that 
effect  entered,  and  in  this  it  is  held  there  was 
no  error. 

(AidMonal  BvOabut  fry  BdUorial  Btalf.) 

3.  Contracts  ^=3320— Right  of  recovery  for  de- 
fective performance  stated. 

Where  a  building  contract  was  defectively 
performed,  if  the  defects  were  irremediable,  the 
contractor  was  not  entitled  to  recover,  but  if 
remediable,  he  was  entitled  to  recover  the  con- 
tract price  plus  proved  extra*  which  ought  to 
be  paid  for,  less  the  amount  necessary  to  rem- 
edy the  defects. 

4.  Schools  aad  sehool  districts  9=385— District 
nsing  defective  soboolbouse  held  not  to  have 
waived  claims  for  defective  constroetioB. 

In  an  action  against  a  district  for  balance 
of  constmcting  schoolhouse,  where  there  was 
no  other  proper  place  where  a  school  could  be 
held,  so  that  defendant  was  compelled  to  use  the 
defective  bmldbig,  by  doing  so  it  waived  none 
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of  its  claSms  or  catwes  of  action  for  defectire 
construction. 

Appeal  from  District  Court,  Cayaller  Coun- 
ty;  A.  Q.  Burr,  Judge. 

Action  by  the  Easbo  Construction  Com- 
pany against  tlie  Minto  School  District  of 
Cavalier  County,  N.  D.  Judgment  for  de- 
fendant. From  an  order  denying  a  new 
trial,  plaintiff  appeals.     Affirmed. 

Sinnes  &  Duffy,  of  Minnewaukan,  for  ap- 
pellant. 
G.  Grimson,  of  Langdon,  for  respondent. 

GBACE,  C.  J.  This  Is  an  action  to  recover 
$3,486.40,  tlie  balance  of  the  contract  price 
about  $9,241.40,  and  $877.68  for  alleged  ex- 
tra work,  labor,  and  material  tor  the  coQ- 
etruction  of  a  certain  schoolhouse  for  defend- 
ant. The  defendant  paid  about  $7,000  o(  the 
contract  price. 

The  defendant  admits  that  plaintiff  erected 
and  constructed  such  building,  but  denies 
that  it  was  constructed  and  finished  accord- 
ing to  the  plans  and  specifications,  and  by 
appropriate  pleading  sets  up  two  separate 
counterclaims  aggregating  ?9,000.  The  issues 
were  submitted  to  a  Jury  and  resulted -in  a 
verdict  in  favor  of  defendant  for  a  dismissal 
of  the  action.  Plaintiff  made  a  motion  for  a 
new  trial  which  was  denied,  and  from  the 
orda  denying  new  trial  plaintiff  appeals  and 
assigns  7  errors  based  upon  alleged  erroneous 
Instructions  by  the  court  and  28  specifica- 
tions of  the  Insufficiency  of  the  evidence  to 
sustain  the  verdict. 

14]  The  material  facts  necessary  to  be 
stated  are  as  follows:  The  defendants  pub- 
lished notices  for  bids  for  the  construction 
of  a  schoolhouse,  according  to  plans  and 
specifications,  to  be  erected  in  Minto  town- 
ship In  Cavalier  county.  On  about  April  1, 
1918,  at  a  meeting  of  the  school  board,  it  let 
the  contract  for  the  construction  of  the  build- 
ing to  the  plaintiff.  At  that  time  the  terms 
of  the  contract  were  discussed  between  the 
parties  and  a  written  contract,  £}xhibit  C, 
was  entered  into  and  signed  by  both  parties. 
It  is  of  too  great  length  to  be  set  out  in  full 
and  it  is  needless  to  do  so. 

Elzhiblts  D  and  E,  specifications  and  plans, 
are  part  of  the  contract.  There  is  another 
alleged  contract.  Exhibit  A,  which  plaintiff 
contends  is  the  contract  under  which  the 
work  was  performed.  It  claims  that  though 
this  contract  is  imilateral,  having  been  signed 
by  the  plaintiff  only,  nevertheless  it  was 
sent  to  the  defendant  and  retained  by  it. 
Plaintiff  claims  that  the  defendant  agreed 
tliat  the  work  should  be  done  under  the  latter 
contract.  There  is  positive  testimony,  how- 
ever, that  Exhibit  C  was  the  contract  agreed 
upon  and  signed  by  botla  parties.  After  its 
completion,  Kasbo  took  it  with  him  for  the 
purpose  of  malving  copies  of  it  and  was  to  re- 
turn it.    At  the  trial  plaintiff  attempted  to 


introduce  Exhibit  A  In  evidence.  It  was  ex- 
cluded, and  properly  so,  as  it  never  was  ac- 
cepted nor  approved  by  the  school  board.  It 
was  a  contract  materially  different  from 
Exhibit  C.  Furthn'more,  the  following  stipu- 
lation was  made  in  open  court  between  the 
plaintiff  and  defendant  which  was  dictated 
by  Mr.  Devaney,  one  of  plaintUTs  attorneys : 

"It  is  stipulated  by  and  between  the  plaintjlt 
and  defendant  that  Exhibit  C  is  the  original 
contract  entered  into  by  and  between  plaintiff 
and  defendant  on  or  about  April  1,  1918,  ex- 
cepting therefrom  the  portions  which  are  strick- 
en out  with  a  red  pencil  and  including  those 
portions  contained  in  brackets  and  green  ink 
which  the  plaintiff  made  in  the  contract  after 
the  contract  was  reduced  to  writing,  and  signed 
therein  approved  and  consented  to  by  the  de- 
fendants. It  is  further  stipulated  that  Exhib- 
it F  is  a  true  copy  of  said  original  agreement 
and  may  be  used  upon  the  trial  of  this  case 
for  any  purpose  for  whick  the  original  may  be 
Used.  It  is  further  stipiilated  that'  Exhibit  D 
is  the  specifieatiima  referred  to  in  said  con- 
tract, and  it  should  be  admitted  in  evidence 
as  such  and  as  the  specificatioQa  according  to 
which  the  schoolhouse  was  to  be  built,  and  that 
Exhibit  E  may  be  admitted  in  evidence  as  the 
original  plans  of  the  schoolhouse  to  be  built  by 
the  plaintiff  under  this  contract  and  according 
to  which  plans  it  was  to  be  built." 

Certainly  and  especiaUy  in  view  of  the 
above  stipulation,  there  was  no  error  la  ex- 
cluding Exliibit  A.  Exhibit  C,  as  It  original- 
ly existed  before  the  changes  inserted  into  it 
by  Kasbo  and  which  is  represented  by  Ex- 
hibit F,  is  the  contract  and  the  only  contract 
between  the  parties,  and  the  trial  was  had 
on  that  theory,  and  the  plaintiff  cannot  now 
change  Its  position.  The  28  assignments  of 
error  relative  to  the  insufficiency  of  the  evi- 
dence to  sustain  the  verdict  need  no  lengthy 
discussion,  'if  there  Is  competent  evidence 
in  the  record  which  will  support  the  verdict, 
then  all  errors  based  upon  the  Insufficiency 
of  the  evidence  must  be  considered  of  no 
merit.  An  examination  of  the  evidence  not 
only  discloses  that  there  is  some  compet«it 
evidence,  to  support  the  verdict,  bat  that 
there  is  an  abundance  of  it  It  is  entirely 
unnecessary  to  set  it  forth  in  detafl.  It  is 
sufficient  to  state  that  there  Is  an  abundance 
of  evidence  to  show  that  the  foundation  of 
the  building  was  Improperly  and  poorly  con- 
structed; that  the  cement  and  gravel  used 
therein  were  not  in  proper  proportion  nor  in 
compliance  with  the  specification^,  and  as  a 
result,  according  to  the  testimony  of  Mr. 
Shannon,  an  architect  of  25  years'  experience, 
who  examined  the  building,  the  foundation, 
and  basement  walls,  it  appears  that  the  walls 
were  soft;  that  they  were  very  Irregular  and 
not  straight  and  out  of  plumb  in  places; 
that  the  concrete  was  soft.  He  found  a 
crack  in  the  northeast  corner  and  one  in  the 
southwest  corner,  stating  that  these  were 
ruptures  in  tlie  wall.  In  explaining  what  he 
meant  by  the  walls  beUig  soft,  he  stated,  in 
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substance,  that  they  are  not  of  the  density 
that  concrete  usually  Is;  that  It  would  rub 
off  by  hand,  or  pieces  could  be  taken  out  of 
it.  He  stated  that  the  walls  were  not  safe 
nor  durable  and  that  as  an  architect  he  would 
not  allow  such  a  wall,  but  would  condenm  It, 
have  it  taken  out  and  another  put  It  'He 
stated  further  that  the  rafters,  ceiling,  and 
joists  had  sagged ;  that  they  were  not  prop- 
erly braced ;  that  the  floor  liad  sagged  some ; 
that  the  frame  at  the  plate  line  was  yery 
roughly  thrown  together  and  not  put  in  ac- 
cording to  plans  and  as  a  result  seems  to 
let  the  building  spread;  that  the  cornices 
were  open  and  let  the  daylight  In;  that 
some  of  the  wainscoting  was  out  of  plumb; 
that  the  outside  walls  were  not  In  plumb. 

There  is  much  more  evidence  by  the  same 
witness  largely  to  the  same  effect  He  far- 
ther testified  as  follows: 

Q.  What  difference  in  money  in  yonr  opinion 
would  there  be  between  the  building  as  it 
stands  now,  as  erected  by  Mr.  Easbo,  and  the 
building  as  it  shonld  hare  been  erected  under 
that  contract?    A.  H,900. 

He  testified  further  to  the  effect  that  the 
building  could  not  be  repaired  and  put  in 
condition  as  required  by  the  spedflcations 
for  $4,500;  that  there  was  no  way  that  the 
wall  could  be  repaired  and  made  to  stand 
up  according  to  the  plans  and  speciflcatlons ; 
that  it  would  have  to  be  wrecked  and  re- 
built ;  and  that  In  his  opinion  it  would  cost, 
to  take  out  and  rebuild  a'  foundation  for  a 
new  building,  about  $3,000.  In  substance 
his  testimony  shows  that  to  make  the  build- 
ing, aside  from  the  foundation  or  basement 
walls,  comply  with  the  plans  and  speciflca- 
tlons, it  would  have  to  be  wrecked  and  re- 
built, and  tliat  this  could  not  be  done  for 
$1,500. 

The  evidence  of  Shannon  is  substantiated 
by  that  of  other  competent  witnesses.  The 
evidence  is  abundant  to  sustain  the  verdict 
of  the  jury.  If  the  verdict  of  the  jury  had 
been  for  a  much  larger  amount,  there  is 
abimdant  evidence  in  the  record  to  have  sus- 
tained it 

[2,  3]  The  several  assignments  of  error 
predicated  upon  alleged  erroneous  instruc- 
tions have  been  carefully  analyzed  and  are 
of  no  real  substance,  and  are  largely  with- 
out merit  The  parts  of  the  instructions 
from  which  excerpts  are  taken  are  entirely 
too  lengthy  to  Be  here  set  out  and  none  of 
them  merit  discussion.  It  will,  however,  do 
no  harm  to  briefly  discuss  the  only  one  of 
importance.  It  Is  claimed  that  It  doas  not 
state  the  true  measure  of  damages.  It  is 
as  follows:  "It  would  be  your  duty  to  de- 
duct the  costs  of  supplying  the  defects." 
This  Is  but  an  excerpt  from  the  following 
portion  of  the  instructions: 

"To  entitle  the  contractor  to  recover  on  a 
building   contract,   which   has   not   been  fully 


MINTO  SCHOOL  DIST.  1031 

N.W.) 
complied  with  by  him,  when  he  admits  there 
are  defects  but  clauns  the  contract  was  sub- 
stantially performed,  it  must  appear  and  he 
must  show  tliat  not  only  he  endeavored  to  per- 
form it  in  good  faith,  but  also  that  be  has  done 
so,  except  as  to  nnimportant  omissioDS  or  de- 
viations which  are  the  result  of  mistake  or  inad- 
vertence, and  were  not  intentional,  and  which 
are  susceptible  of  remedying  so  that  the  other 
party  will  get  substantially  the  building  he 
contracted  for.  For  example,  if  the  building 
is  substantially  erected,  but  the  contractor  has 
failed  through  mistake  or  inadvertence  or  some 
other  reason  that  is  not  intentional,  to  give  the 
required  thickness  of  painting,  and  it  is  shown 
how  much  it  will  cost  to  supply  this  defect  and 
if  the  defects  were  supplied,  the  building  would 
be  substaotiaUy  correct,  then  he  would  be  enti- 
tled to  recover,  but  it  would  be  your  duty  to 
deduct  the  cost  of  supplying  the  defects.  I 
mention  painting,  not  that  it  is  proof  of  a  de- 
fect, but  merely  as  an  illustration.'' 

Certainly  there  is  no  error  In  giving  that 
instruction.    The  following  Is  complained  of: 

"If  the  bnilding  is  fairly  in  compliance  with 
the  contract,  but  has  defects  whksh  should  and 
can  he  remedied,  then  the  defendant  has  the 
right  to  deduct  the  cost  of  remedying  from  the 
contract  prict  and  if  then  it  has  overpaid  the 
plaintiff,  it  is  entitled  to  Jndgmeot  for  the 
difference." 

If  it  cannot  be  remedied,  then  the  defend- 
ant is  entitled  to  judgment  for  the  amount 
It  paid,  and  if  it  can  be  remedied,  then  de- 
duct from  the  contract  price  $9,241.40,  and 
from  the  proved  extras  which  ought  to  be 
pal'd  for,  the  amount  necessary  to  remedy  it, 
and  tf  the  remainder  be  less  than  the 
amount  paid,  then  the  defendant  is  entitled 
to  Judgment  for  the  difference.  Even  though 
the  foregoing  instructions  be  considered  by 
itself,  and  not  In  conneotlon  with  the  in- 
structions as  a  whole,  it  is  clear  that  the 
giving  of  it  was  not  error,  and,  if  so,  the  er- 
ror was  harmless,  for  certainly  it  states  the 
correct  rule  of  damages. 

In  9  0.  J.  i^.  110,  the  rule  is  thus  stated: 

"The  measure  of  damages  occasioned  by  fail- 
ure strictly  to  perform  the  building  contract 
is,  in  the  case  of  substantial  performance,  the 
difference  between  the  value  of  the  work  done 
or  the  buUding  erected  and  the  value  of  that 
which  was  contracted  for." 

In  Walter  v.  Huggins,  1S4  Ho.  App.  69, 
148  S.  W.  148,  It  Is  stated: 

"The  fundamental  idea  running  through  all 
of  the  case  law  is  that  an  owner  is  entitled  to 
a  performance  of  the  contract  by  the  contrac- 
tor, and,  where  the  contract  is  breached,  is  en- 
titled to  recover  damages  that  will  be  a  just 
equivalent  for  the  breach." 

In  White  V.  McLaren,  ISl  Mass.  553, 24  N. 
E.  911,  it  is  stated  that— 

"The  question  ordinarily  is,  bow  much  less  is 
the  building  fairly  worth  than  it  would  have 
been  had  the  contract  been  performed?" 
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In  Gibson  r.  Oarlln,  IS  Lea  (Tenn.)  440,  It 
Is  stated  that — 

"The  meaanrs  of  damages  is  ordinarily  tha 
difference  between  the  contract  price  and  the 
valne  of  the  work  aa  done  for  merely  infe- 
rior work,  and  for  defective  work  the  cost  of 
replacing  it  so  aa  to  make  it  equal  to  the  work 
contracted  for." 

In  Hartford  Mill  C5o.  v.  Hartford  Tobacco 
Warehouse  Ca  (Ky.)  121  &  W.  477,  It  la 
stated  that — 

"In  an  action  for  breach  of  a  ballding  con- 
tract for  alleged  improper  construction,  the 
owner'a  measure  of  damages  is  the  difference 
between  the  Talue  of  the  bnilding  when  con- 
structed and  what  its  Talue  would  hare  been  if 
constructed  according  to  contract,  and  with 
reasonably  sound  material  and  reaaonably  skill- 
fnl  workmanship." 

In  Small  v.  Lee  &  Brothers,  4  Oa.  App. 
896,  61  S.  B.  881,  it  la  stated  that— 

"The  trae  meaanre  of  damages  is  the  differ- 
ence between  the  value  of  the  house  as  finished 
and  the  houae  aa  it  ought  to  have  been  finished 
under  the  contract,  plans,  and  specifications." 

The  langnage  of  the  instmctloB  complain- 
ed of  stated  the  rule  enunciated  In  those 
cases.  The  language  used  Is  different  than 
in  those  cases,  but  In  reality  it  states  the 
same  rule,  for  when  defects,  etc.,  are  sup- 
plied, the  building  would  be  according  to 
contract. 

The  Instructions  were  not  erroneous  and 
prejudicial  for  failure  to  set  forth  the  law 
relative   to   settlement  or   adjustment 

(♦]  The  plaintiff  contends  that  after  the 
completion  of  the  schoolhouse  the  defendant 
accepted  it  by  taking  possesion  of  it  and 
using  it  There  is  no  merit  in  this  conten- 
tion, as  there  was  no  other  proper  place 
where  a  school  could  be  held,  and  of  neces- 
sity defendants  were  compelled  to  use  the 
building  in  its  defective  condition,  and  in 
doing  so  it  waived  none  of  Its  claims  or 
causes  of  action,  if  any,  against  plaintiff. 

There  is  no  reversible  error  in  the  record, 
and  the  order  aroealed  from  should  be  af- 
firmed. 

It  is  affirmed. 

Respondent  is  entitled  to  its  costs  and  dis- 
bursements on  appeaL 

BIRDZBLL,  BOBINSON,  BRONSON,  and 
CHBISTIANSON,  JJ.,  concur. 


WERTZ  V.  RYAN.    (No.  34197.) 
(Supreme  Onrt  of  Iowa.    Nov.  16,  1921.) 

Llmltatloa  of  actions  «=»53(t)— Petition  held 
to  set  oat  ooatinuous  open  aocount  on  which 
nmltatlons  ran  only  from  last  Item. 
A  petition  alleging  that  from  July  1,  1913, 

to  May  6, 1919,  plaintiff  furnished  materials  and 


performed  work  and  labor  for  defendant  upon 
various  residences  and  other  buildings  of  the 
aggregate  value  of  $752.92,  and  that  daring 
all  of  said  period  plaintiff  resided  in  one  of 
defendant's  residences  and  became  indebted 
to  him  for  rent  in  the  sum  of  $349.83,  held 
to  set  out  a  continuous  current  open  account, 
and 'limitations  did  not  start  to  run  until  the 
date  of  the  last  item  thereof,  although  a  year 
and  ten  months  elapsed  between  two  items. 

Appeal  from  District  Oourt,  Powesbiek 
(3onnty;  H.  F.  Wagner,  Judga. 

Action  upon  an  account  for  materials  fur- 
nished and  for  work  and  labor  performed  by 
plaintifl  for  the  defendant  upon  several  build- 
ings owned  by  him.  Judgment  for  plaintifl. 
Defendant  appeals.    Affirmed. 

Talbott  ft  Talbott,  of  Brooklyn,  for  appe- 
lant 
U.  M.  Beed,  of  Brooklyn,  for  appeUea. 

STBVENS,  J.  Plaintiff  alleged  in  bis  pe- 
tition, which  is  in  one  count,  that  during  the 
years  from  July  1,  1913,  to  May  6,  1919,  he 
furnished  certain  materials  and  perfDnned 
work  and  labor  for  defendant  npon  varioua 
residences  and  other  buildings  owned  by  blm ; 
that  the  aggregate  value  of  the  materials  fur- 
nished and  labor  performed  was  $762.92; 
that  during  all  of  said  period  plaintiff  re- 
sided in  one  of  defendant's  residences  and 
became  indebted  to  him  for  rent  In  the  sum 
of  $349.33 ;  that  on  or  about  August  19, 1917, 
be  paid  the  def«idant  $60  in  casta,  making 
the  total  indebtedness  of  the  defendant  to 
plaintiff  $399.33,  which  he  alleges  has  been 
credited  upon  his  account  against  the  defoid- 
ant,  leaving  a  balance  dUe  of  $353JS9.  A 
full  itemized  statement  of  the  acooimt  was 
attached  to  plaintiff's  petition,  showing  the 
date  of  the  first  item  to  be  July  1, 1913.  The 
statement  shows  the  date  and  amount  of 
each  item  of  material  furnished  and  labor 
performed  for  and  upon  each  building  s^ta- 
rately,  together  with  the  aggregate  "of  the 
Items.  The  statement  shows  debits  during 
each  year  except  1915.  There  is  a  break  in 
the  account  from  May  13,  1914,  to  April  11, 
1916,  a  period  of  about  one  year  and  ten 
months. 

The  defendant  first  moved  the  court  to 
require  plaintiff  to  separate  his  cause  of  ac- 
tion into  counts.  This  motion  being  over- 
ruled, he  demurred  to  all  items  of  the  ac- 
count antedating  April  11,  1916,  upon  the 
ground  that  it  appeared  upon  the  face  of  the 
petition  that  they  were  barred  by  the  statute 
of  limitations.  The  demurrer  was  also  over- 
ruled, and  the  defendant,  electing  to  stand 
thereon,  refused  to  plead  further,  and  judg- 
ment was  entered  against  him  as  stated. 

The  question  for  decision  is :  Does  the  pe- 
tition of  plaintiff  show  upon  its  face  a  aeries 
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of  completed  Independent  contracts  or  a 
cause  of  action  based  upon  a  continuous  open 
current  account  Other  questions  are  dis- 
cussed by  counsel,  but,  in  view  of  tbe  con- 
clusion reached,  we  limit  our  dedslon  to  tbe 
point  stated. 
Section  3449  of  the  Code  provides  that — 

"When  there  is  a  continuous,  open,  current 
account,  the  cause  of  action  shall  be  deemed  to 
have  accrued  on  the  date  of  the  last  item  there- 
in, as  proved  on  the  triaL" 

A  "continuous,  open,  current  account"  yf&B 
defined  by  this  court  in  Tucker  v.  Qulmby, 
87  Iowa,  18,  as  follows: 

"An  account  to  be  'continuous'  most  be  with- 
out break  or  interruption.  By  the  term  'open,' 
we  mean  somethinir  that  is  not  dosed,  and  the 
term  'current,'  as  used  in  the  statute,  signifies 
'running,'  'passing,'  a  'connected  series.'  See 
Webster's  Unabridged  Dictionary.  Hence  a 
'continuous,  open,  current  account'  is  an  ac- 
count which  is  not  interrupted  or  broken,  not 
dosed  by  Mttiement  or  otherwise,  and  is  a  rnn- 
tdag,  connected  series  of  transaetiona." 

As  appears  from  the  allegations  of  the  pe- 
tltloQ,  the  parties,  during  all  of  the  time  cov- 
ered by  the  several  transactions,  owned  mu- 
tual accounts — plalntifC  for  materials  fur- 
nished and  labor  performed  and  defendant 
for  rent  for  tixe  residence  occupied  by  plain- 
tiff. Just  what  was  contemplated  or  under- 
stood by  the  parties  is  not  shown  by  the 
pleadings,  but  -notUng  appears  therein  from 
which  the  court  can  say  that  separate  con- 
tracts were  entered  Into  between  the  parties 
for  the  material  furnished  and  labor  per- 
formed upon  each  of  tbe  several  buildings. 
The  mere  fiict  that  plaintiff  kept  a  separate 
itemized  account  thereof  is,  when  considered 
with  the  allegations  of  the  petition  as  a 
whole,  of  little  controlling  importance.  Nor 
dd  we  regard  tbe  fact  that  a  period  of  ap- 
proximately one  year  and  ten  months  elapsed 
between  items  of  the  account  as  decisive  of 
the  question. 

It  is  true  that  we  held  In  Gavin  v.  Blscta- 
off,  80  Iowa,  605,  45  N.  W.  308,  which  in- 
volved an  action  upon  an  account  for  labor, 
that,  as  there  waa  a  break  In  the  account  of 
at  least  two  years'  duration,  it  could  not  be 
regarded  as  a  continuous,  open,  current  ac- 
count. Emphasis,  however,  was  not  there 
placed  so  much  upon  the  lapse  of  time  as 
upon  the  further  fact  that  separate  con- 
tracts were  shown.  A  period  of  one  year  and 
nine  months  elapsed  between  entries  upon 
tbe  account  In  Keller  v.  Jackson.  58  Iowa, 
629,  12  N.  W.  618,  and  yet  we  said  that— 

"It  is  true  that  there  is  something  over  a  year 
and  nine  months  between  the  item  of  March  13, 
1874,  and  December  27,  1875,  but  taking  those 
before  and  after  and  the  whole  together,  and 
considering  that  all  of  the  items  have  relation 
to  the  same  open  and  continuous  transaction 
between  the  partiea,  we  are  inclined  to  think 


thsra  was  no  such  break  In  the  acooont,  or 

cessation  of  dealing  as  to  cause  the  statute  of 
limitations  to  commence  to  run  at  any  time  be- 
fore the  date  of  the  last  item." 

The  character  of  materials  furnished  and 
of  the  labor  performed  was  similar  through- 
out and  tbe  transactions  are  such  as  frequent- 
ly occur  between  parties  similarly  situated. 
There  was  no  Interruption  of  tbe  relation 
of  tbe  parties.  It  continued  to  be  tbe  same 
throughout  the  poiod,  and  whatever  the 
proof  might  have  shown  as  to  the  contract, 
or  contracts,  under  which  plaintiff  furnished 
the  material  and  rendered  the  services  set 
out  In  bis  statement  of  tbe  account,  the  pe- 
tition on  Its  face  stated  a  good  cause  of  ac- 
tion and  the  demurrer  was  properly  over- 
ruled. Cedar  County  v.  Sager,  90  Iowa.  11, 
57  N.  W.  634;  Kllboum  T.  Anderson,  TT 
Iowa,  501,  42  N.  W.  431;  SuUenbarger  v. 
Abrens,  168  Iowa,  288, 150  N.  W.  TL 

It  follows  that  the  judgment  of  the  court 
below  Is  affirmed. 

E;VA^S,  C.  X,  and  ARTHUB  and  FA- 
VILLE,  JJ.,  concur. 


PAGB  V.  PBDEN.    (No.  34228.) 

<8apreme  Court  of  Iowa.    Nov.  16,  1921.) 

LlmKatloB  of  aotloM  4b»I6»— Whers  •ervloss 
rendered    Is    state,    Imniaterial    that    oausa 
barred  la  state  of  dafandaif s  resldanoa. 
Where  a  physician's  services  were  rendered 
to  a  resident  of  South  Dakota  in  the  state  of 
Iowa  while  she  was  there  temporarily,  it  was 
immaterial  that  the  cause  of  action  was  barred 
in  South  Dakota,  as  Code,  |  3452,  relative  to 
causes  of  action  barred  in  the  country  of  de- 
fendant's residence,  by  its  express  provisions, 
does  not  apply  where  the  cause  of  action  arose 
in  Iowa. 

Appeal  from  District  Court,  O'Brien  Coun- 
ty;  Wm.  Hutchlnscm,  Judges 

Action  upon  an  account  Verdict  and  judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

G.  A.  Gibson,  of  Sheldon,  for  appellant 

STEVENS,  J.  Appellant,  formerly  a  resi- 
dent of  this  state,  became  a  resident  of  South 
Dakota  In  the  spring  of  1909.  In  tbe  fall  of 
that  year  she  returned  to  Sh^don,  Iowa, 
where  appellee,  who  is  a  physldan,  attended 
her  during  conflnemoit  It  Is  to  recover 
for  these  services  that  this  action  Is  pros- 
ecuted. 

The  defense  r^ed  upon  is  the  statute  of 
limltationB  of  South  Dakota,  which  Is  six 
years  upon  an  opeu  account  The  contention 
of  counsel  la  that,  as  this  period  elapsed  be- 
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two«»  the  rendition  of  the  services  and  the 
commencemeut  of  this  action,  It  is  barred 
irnder  the  prorislona  of  the  South  Dakota 
statute.  This  position  is  imtenable.  Code 
§  3452,  which  Is  as  follows: 

"When  a  cause  of  action  has  been  folly  barred 
by  the  laws  of  any  country  where  the  defend- 
ant  has  previously  resided,  such  bar  shall  be 
the  same  defense  here  as  thongb  it  had  arisen 
under  the  provisions  of  this  chapter;  but  this 
section  shall  not  apply  to  causes  of  action  aris- 
ing within  this  state" 

— by  Its  plain  provisions,  does  not  apply  to 
causes  of  action  arising  within  this  state. 
The  services  were  rendered  by  plaintiff,  and 
the  cause  of  action  arose  In  this  state.  It 
Is  therefore  immaterial  that  the  action  could 
not  be  maintained  in  South  Dakota  because 
of  the  bar  of  the  statute.  The  question  Is 
fully  settled  In  this  state.  Ross  y.  Rees,  55 
Iowa,  296,  7  N.  W.  611;  Moran  v.  Moran, 
144  Iowa,  451,  123  N.  W.  202,  .30  L.  R.  A.  (N. 
S.)  888 ;  McNamara  ▼.  BfcAlUster,  150  Iowa, 
243, 130  N.  W.  26,  84  L.  R.  A.  (N.  S.)  436,  Ann. 
Cas.  1912D.  463 ;  Jarl  v.  Prlt<*ett,  179  N.  W. 
945. 

The  ruling  of  the  court  overruling  defend- 
ant's motion  for  new  trial  must  be  sustained. 

Affirmed. 

EVANS,  G.  J„   and  ARTHUR  and  FA- 
VIDLE,  JJ.,  concur. 


SHAW  V.  DES  MOINES  CITY  RY.  CO. 
(No.  33959.) 

(Supreme  Court  of  Iowa.    Nor.  16,  1921.) 

1.  Trial  «=3273— Extending  time  for  motloB 
for  new  trial  does  not  extend  time  to  ex- 
cept to  Instructions. 

The  granting  of  an  extension  of  time  in 
which  to  file  a  motion  for  a  new  trial  does  not 
extend  the  time  in  which  to  take  exceptions 
to  the  instructions  given, 

2.  Appeal  and  error  <3=»263<(l)— InstnictlOM 
not  excepted  to  not  considered. 

Alleged  error  In  the  giving  of  instrac- 
tions  cannot  be  considered  on  appeal,  where  no 
exceptions  thereto  are  preserved. 

Appeal  from  District  Court,  Polk  County; 
J.  D.  WalUngford,  Judge. 

Action  for  personal  Injury.  Verdict  and 
Judgment  for  the  defendant  Plaintiff  ap- 
peals.    Affirmed. 

E.  A.  Llngenfelter,  of  Des  Moines,  for 
appellant 

W.  H.  McHenry,  of  Des  Moines,  for  ap- 
pellee. 

FAVIU^B,  J.  The  only  error  relied  upon 
for  reversal  is  thus  stated  in  appellant's 
argument: 


"The  court  erred  In  its  instructions  to  the 
jury  in  giving  instruction  No.  2,  instruction 
No.  ll,  and  instruction  No.  12,  in  which  in- 
structions the  plaintiff  was  required  to  prove 
her  freedom  from  contributory  negligence  be- 
fore she  could  recover.  The  error  is  made  and 
repeated  in  the  above-numbered  instructions', 
and  upon  these  errors  the  plaintiff  relies  for  a 
reversal." 

The  record  shows  that  ver^ct  In  said 
cause  was  returned  on  January  20, 1920,  and 
that  on  the  22d  day  of  January,  1920,  the 
court  made  an  order  as  follows : 

"Plaintiff  is  hereby  granted  ten  days  from 
January  22,  1920,  within  which  to  file  motion 
for  new  trial." 

A  motion  for  a  new  trial  was  filed  on  Janu- 
ary 28,  1920.  No  exceptions  to  the  instruc- 
tions were  taken  at  any  time. 

[1,2]  We  have  expressly  held  that  the 
granting  of  an  extension  of  time  In  which  to 
file  a  motion  for  a  new  trial  does  not  extend 
the  time  in  which  to  take  exceptiona  to  tbe 
instructions  given.  The  only  error  relied 
upon  is  in  respect  to  the  giving  of  Instruc- 
tions, and  no  exceptions  to  said  instructions 
are  preserved.  Upon  such  a  record  we  can- 
not consider  the  sole  error  relied  upon  for 
reversal. 

Our  holding  in  the  recent  case  of  Henry 
v.  Henry,  179  N.  W.  856,  is  conclusive  on 
this  question. 

The  judgment  of  the  lower  court  must  be. 
and  the  same  is,  affirmed. 

EVANS,  C.  J.,  and  STEVENS  and  AR- 
THUR, JJ.,  concur. 


MATHENY  v.  MILEY.    (No.  34141.) 
(Supreme  0>urt  of  Iowa.    Nov.  15,  1921.) 

Appeal  from  District  Court,  Lncaa  Oonnty- 

Frands  M.  Hunter,  Judge. 

This  is  an  action  for  damages  for  alleged 
alienation  of  the  affections  of  plaintifTs  wife 
by  criminal  conversation.  There  was  a  judg- 
ment dismissing  the  petition,  and  the  plaintiff 
appeals.  Plaintiff's  petition  disclosed  that  he 
had  been  adjudged  the  guilty  party  in  a  divorce 
proceeding,  and  that  a  decree  of  divorce  had 
been  entered  against  him  in  favor  of  his  wife. 
In  such  divorce  proceeding  he  had  charged  his 
wife  with  adultery,  and  had  named  the  present 
defendant  as  corespondent.  .Such  issue  was 
tried  in  the  divorce  proceeding,  and  was  found 
adversely  to  the  plaintiff.  These  facts  being 
conceded,  the  trial  court  directed  a  verdict  for 
the  defendant    Affirmed. 

Holly  &  Holly,  of  Des  Moines,  and  W.  Col- 
linson,  of  Chariton,  for  appellant 

J.  A.  Penick  and  W.  Vf.  Bulman,  both  of 
Chariton,    for   appellee. 
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FEB  CUBIAM.  The  case  ii  fully  nded  br 
ovr  recent  case  of  Duff  v.  Henderton,  18S  N. 
.W.  47S,  and  by  the  same  divisioD  of  opinion  in- 
dicated in  the  cited  case.  The  judgment  below 
is  therefore   affirmed. 

AfSrmed. 


JOHN  HOFFMAN  &  SONS  CO.  *.  PARKS. 

(Supreme  Court  of  Wisconsia    Nor.  15,  1921.) 

1.  Limitation  of  actions  «s»l55(3)— Agreement 
between  indorsee,  Indorser,  and  maker  for 
application  of  rents  to  note  held  legal. 

An  acreement  between  the  indorsee,  in- 
dorser, and  maker  of  a  note,  whereby!  rent* 
due  from  the  maker  to  the  indorser  were  to  be 
applied  in  payment  held  supported  by  consid- 
eration, and  not  forbidden  by  law;  hence  such 
payments  could  be  relied  on  agdinst  the  de- 
fense of  Umitationa. 

2.  Appeal  and  error  <S=>  1 070(2)— Special  ver- 
diet  In  alternative  held  not  prejudicial  error. 

In  an  action. on  a  note,  where  an  agreement 
between  indorsee,  Indorser,  and  maker  for  ap- 
plication of  rent  due  the  indorser  by  the  maker 
was  set  up.  sobmtesion  to  the  Jury  of  a  ques- 
tion whether  the  maker  agreed  with  the  in- 
dorsee's agent  "that  the  rent  checks .  or  some 
of  tbem"  mi(ht  be  applied  by  the  indorsee  as 
payments,  to  which  the  jury  answered  "Yes," 
hdi  not  prejudicial  error  aa  mialeading  the 
jury,  in  view  of  the  testimony. 

3.  Appeal  and  error  4=a2l8(2)--Ob|aotlM  •■< 
•xoepttop  neeeeaary  where  Urm  »t  apeolal 
verdiet  erroneous. 

Where  a  special  verdict  is  objectionable  in 
form,  counsel  must  object  and  enter  due  ex- 
ception to  the  refusal  of  the  court  to  correct  it. 

Appeal  from  Circuit  CJonrt,  Price  Connty ; 
G.  N.  Rlsjord,  Judge. 

Action  by  the  John  Hoffman  &  Sons  Com- 
pany against  W.  B.'  Parks.  Judgment  for 
plaintiff,  and  defendant  an>eals.     Affirmed. 

This  is  an  action  by  the  plaintiff,  as  In- 
dorsee, against  the  defendant,  as  maker,  of 
a  promissory  note  for  $1,S00  dated  February 
14,  1907,  payat>ltt  on  demand  to  £.  L.  Hunt, 
and  given  as  part  of  the  purdiase  money  for 
a  stock  of  goods. 

The  note  matured  on  August  23,  1911, 
when  the  plaintm  demanded  payment  The 
action  was  commenced  July  28,  1919.  De- 
fendant denied  liability  by  reason  of  the 
sUtute  of  limitations  (secUon  4222,  St.  1919). 
PlalntiS  contended  that  the  statute  was 
tolled  by  payments  within  the  six  years  nest 
preceding  the  bringing  of  the  action. 

The  note  was  indorsed  to  the  plaintiff 
company  in  payment  of  Hunt's  indebtedness 
to  it.  Until  August  14,  1011,  defendant  paid 
the  interest  to  plaintiff.  On  August  23,  1911, 
after  demand,  defendant  paid  $200  on  the 
principal.  Tliese  were  the  only  payments. 
which  he  made  directly  to  the  plaintiff. 
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In  filarCh,  1912,  Mr.  Blemer,  credit  man 
of  the  company,  by  agreement  was  appointed 
trustee  of  the  grocery  business  of  defendant 
and  his  partner;  and  thereafter,  until  July, 
1918,  defendant  acted  as  manager  under  the 
direction  of  the  trustee.  The  business  was 
carried  on  in  a  building  owned  by  Hunt,  who 
bad  a -store  in  the  same  building,  a  door  con- 
necting the  two  places  of  business. 
.  On  April  9,  1912,  plaintiff  sent  to  Hunt 
the  following  letter : 

"MUwaukee,  AprU  9,  1912. 
"F.  Ii.  Hunt,  PhiUipn,  Wis.— Dear  Sir:  With 
reference  to  the  rent  due  yon  on  the  Parks 
&  Waterhouse  store:  We  notice  that  this  will 
be  due  and  payable  on  the  12th  inst.,  and  will 
amount  to  $30.00.  We  wish  to  inquire  if  it  will 
be  agreeable  to  you  to  have  this  rent  credited 
on  your  indebtedness  with  us.  We  make  this 
proposition  believing  it  wW  be  the  easiest  way 
for  you  to  pay  it  off.  Will  you  kindly  advise 
us  by  retnm  mail,  -and  greatly  oblige. 
"Yours  very  truly, 

"John  Hoffmann  &  Sons  Co." 

Hunt  returned  the  letter  with  the  follow- 
ing indorsement ; 

"Yes,  I  intended  writing  yea  to  do  so.  Truly 
yours,  F.  L.  HunC 

Thereafter,  on  November  30,  1912,  in  the 
presence  of  Parks,  Hunt  indorsed  and  de- 
livered to  plaintiff  checks  aggregating  $135, 
and  this  amount  was  indorsed  on  the  note  to 
the  credit  of  Parlu.  The  checks  were  writ- 
ten by  Parks,  payable  to  Hunt,  and  signed 
by  Biemer  as.  trustee.  They  represented 
payments  for  the  rental  of  the  store. 

Further  Indorsements  of  reut  chedis  were 
made  as  follows:  May  21,  1913,  $180;  De- 
cember 30,  1913,  $210;  December  17,  1914, 
$70;  September  30,  1918,  $70.  The  deUvery 
of  all  of  these  checks  to  Biemer  as  agent  of 
the  plaintiff  took  place  in  the  store  of  Hunt, 
generally,  if  not  always,  in  the  presence  of 
Parks. 

Biemer  testified  that  all  of  these  payments 
were  made  in  pursuance  of  an  agreement 
between  Parks,  Hunt,  and  Himself,  whereby 
the  rent  mouey  due  Hunt  from  Parks  should 
be  paid  by  Parks  to  plaintiff  and  applied  on 
the  note,  and  that  Parks  was  to  reimburse 
Hunt  to  the  amount  of  these  payments. 

Hunt  testified  that  he  did  not  remember 
that  Parks  luid  any  part'  in  the  agreement 
as  to  the  application  of  rents,  and  that  there 
was  no  express  agreement  that  Parks  should 
reimburse  him;  that  he  (Hunt)  knew  that 
the  rent  checks  were  being  applied  on  the 
note,  and  that  he  considered  that  Parks  was 
under  a  moral  obligation  to  reimburse  him; 
and  that  he  hoped  to  get  the  money  back; 
tliat  he  made  tlie  payments  because  he  knew 
be  was  liable  as  an  Indorser. 

Parks  denied  the  agreement,  but  testified 
he  considered  himself  under  moral  obligation 
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to  reimburse  Html  He  further  tsstifled 
that  he  had  considered  that  thla  note  should 
be  taken  care  of  by  the  trustee,  and  that  be 
was  free  from  liability  on  It 

The  court  submitted  the  following  ques- 
tion to  the  jury : 

"Did  the  defendant,  Parks,  agree  with  Mr. 
Riemer  that  the  rent  checks  or  some  of  them 
might  be  applied  by  the  plaintiff  as  payments 
on  the  note  in  question?" 

The  answer  was  "Tee." 

Both  parties  moved  for  Judgment  Judg- 
ment was  rendered  for  the  plaintUT  in  the 
sum  of  $1,450.64. 

W.  K.  Parkinson,  of  Phillips,  for  aH>eUant 
Barry  ft  Barry,  of  Phillips,  for  respondent 

JONES,  J.  (after  stating  the  facts  as 
above).  The  principal  exception  of  the  de- 
fendant's counsel  is  that  the  court  erred  in 
submitting  tlie  special  verdict  in  the  alter- 
native. 

Passing  that  subject  for  the  present  and 
assuming  that  the  error  was  not  fatal,  the 
finding  of  the  Jury  Is  based  on  such  evidence 
that  we  cannot  properly  set  it  aside.  Both 
the  defendant  and  Hunt,  the  indorser  of  the 
note,  were  undoubtedly  liable  to  the  plaintiff. 
It  does  not  seem  inherently  unreasonable 
that  there  should  have  been  an  agreement 
to  apply  the  payments  made  by  the  defend- 
ant on  this  indebtedness.  It  was  conceded 
by  Hunt  that  this  would  be  the  easiest  way 
to  pay  the  Indebtedness.  If  some  such  ar- 
rangement had  not  been  made,  it  would  have 
been  natural  for  the  plaintUI  to  insist  upon 
payment  of  the  note  In  a  manner  wUch 
might  have  been  more  burdensome  to  both 
Parks  and  Hunt.  The  testimony  makes  it 
clear  that  Hunt  expected  the  rent  checks 
to  be  applied  as  they  were,  and  throughout 
the  whole  period  the  plaintiff  made  the  ap- 
plication relying  on  the  supposed  agreement 

To  this  agreement  Riemer  testified  very 
positively.  Although  Bunt  testified  that  be 
did  not  remember  that  Paries  was  present 
when  it  was  made,  he  did  not  directly  deny 
the  agreement  and  his  whole  course  of  con- 
duct seems  to  us  to  corroborate  tho  testi- 
mony of  Riemer. 

[1]  TTiere  is  no  rule  of  law  which  would 
prevent  the  three  parties  interested  from 
making  such  an  agreement  The  liability  of 
the  defendant  and  Hunt  upon  the  note  and 
the  mutual  agreement  of  all  the  parties  in- 
terested would  be  ample  consideration. 
Malnzlnger  v.  Mohr,  41  Mich.  685,  3  N.  W. 
183;  National  Bank  of  Delavan  t.  Cotton, 
53  Wis.  31,  9  N.  W.  926. 

It  is  earnestly  argued  by  defendant's  coun- 
sel that  the  verdict  was  fatally  defective 
for  uncertainty.  It  is  undoubtedly  true  that 
ordinarily  a  verdict  in  the  alterative  Is  not 
to  be  approved,  and  such  verdicts  have  often 
been  disregarded.  Thus,  where  a  Jury  was 
asked  lo  find  wbathar  ther«  was  a  contract. 


express  or  Imj^edi,  that  deftadant  should 
receive  compensation  for  certain  services, 
and  an  afflrmatlTe  answer  was  gl^en,  the 
court  said: 

"This  answer  not  only  leaves  it  uncertain 
whether  the  jury  found  ther«'W«s  an  express  or 
implied  contract  between  the  parties,  bat  we 
are  unable  to  ascertain  whether  the  jury  agreed 
that  either  contract  was  made.  A  part  of 
them  may  have  found  there  was  an  express 
oontract  but  no  implied  one;  and  the  others 
may  have  reached  the  conclusions  that  there 
was  an  implied,  but  no  express,  contract  Thus 
it  is  rendered  uncertain  whether  the  Jury  in 
fact  determined  this  issue.  *  *  •  Under 
these  circomBtances  the  question  is  faulty  for 
duplicity,  and  is  fatally  defective  for  uncer- 
tainty as  to  the  determination  of  the  issne." 
Lowe  V.  Ring,  123  Wis.  370,  876,  101  N.  W. 
698,  8  Ann.  Oas.  731. 

Tliere  liave  been  numeroos  other  decisions 
holding  the  same  general  rul& 

Does  this  rule  apply  in  the  present  case? 
Athough  there  was  considerable  testimony 
as  to  facts  more  or  less  collateral,  the  whole 
effort  on  the  part  of  the  plaintiff  and  de- 
fendant during  the  trial  was  directed  to  the 
question  whether  or  not  an  agreement  was 
made  between  the  parties  regarding  the  ap- 
plication of  the  rent  checks  to  the  note 
in  question.  lU^ner  testified  to  a  posttlTe 
agreement  at  a  given  time  and  place  that  the 
rent  checks  should  be  thus  applied.  Parks 
denied  the  a|^>eement  Than  was  no  con- 
tention IHT  ^ther  party  tbAt  any  other  agree- 
ment was  made.  On  the  motion  for  new 
trial  the  court  said: 

"  *  •  •  It  was  not  contended  upon  the 
trial  that  if  the  plaintiff  had  a  right  to  ap- 
ply some  checks  upon  Park's  note,  it  had  not 
the  right  to  apply  aH  of  them  that  were  re- 
leased by  Hunt" 

We  consider  that  the.  trial  court  rightly 
came  to  the  conclusion  that  if  Parks  agreed 
that  the  rent  money  might  be  applied  as  tes- 
tified to  by  Riemer,  the  agreement  induded 
all  the  rent  checks,  tliat  were  in  fact  ao  ap- 
plied. 

[2]  In  view  of  the  Issues  which  were  tried 
and  the  whole  course  of  the  trial,  we  con- 
sider that  the  form  of  the  verdict  did  not 
mislead  the  Jury,  and  that  there  was  no  tes- 
timony-from  which  they  could  have  inferred 
that  some  of  the  payments  applied  upon  the 
note  were  induded  in  the  agreement  and 
that  others  were  not,  and  we  have  come  to 
the  conclusion  tliat  no  Injustice  was  done 
by  the  submission  of  the  verdict  In  the  form 
it  was  left  to  the  Jury.  Berger  v.  Ahel  & 
Bach  Ck).,  141  Wis.  321,  124  N.  W.  410;  Korn 
v.  Pflster  ft  Vogel  Leather  Co.,  147  Wis.  626, 
133  N.  W.  686.  See  Tosty  v.  Morgan  Co.,  161 
Wis.  601,  at  604,  139  N.  W.  4(K. 

[3]  Moreover,  it  does  not  appear  that  any 
exception  was  taken  to  the  form  of  the  ver- 
dict or  that  the  attention  of  the  court  was 
called  to  tt  until  after  the  trial  or  that  any 
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other  form  of  question  was  proposed  by  de- 
fendant's coiinsel.  If  the  verdict  was  ob- 
jectionable In  form,  connsei  should  have  ob- 
jected and  entered  due  exception  to  the  re- 
fusal of  the  court  to  correct  It  Dolphin  v. 
Peacock  Mining  Co.,  166  Wis.  439,  144  N.  W. 
1112;  Moerlng  v.  Falk  Co.,  158  Wis.  192,  144 
N.  W.  207 ;  Landauer  v.  Kaslk,  156  Wis.  376, 
144  N.  W.  974;  Ludvlgson  v.  Superior  Slilp- 
buUding  Co.,  147  Wis.  84,  182  N.  W.  621. 
Judgment  affirmed. 


KRONER  V.  ORDER  OF  UNITED  COMMER. 
CIAL  TRAVELERS  OF  AMERICA. 

(Snpreme  Court  of  Wisconsin.    Nov.  16, 1921.) 

1.  Insuranoe  «=>949— Provltioa  for  forteitsra 
for  failurt  to  aotlfy  of  latentlon  to  eremate 
held  void. 

Provision  in  an  accident  Insnranee  policy, 
that  in  the  event  of  death  by  accidental  means 
the  poUcr  is  forfeited  if  the  assured  Is  cremat- 
ed withont  iirst  giving  the  company  seven  days' 
notice,  Jteld  void.     (Affirmed  by  divided  court.) 

2.  Appeal  and  error  «s>li23— Coart  divided  aa 
appeal  affl^ma  Judgmaat. 

Where  on  appeal  the  reviewing  conrt  is  di- 
vided, the  judgment  below  is  affirmed. 

Api)eal  from  Circuit  Court,  Jnnean  Coun- 
ty;  Jamea  CVNelll,  Judge. 

Action  by  Louise  Kroner  against  the  order 
of  United  Commercial  Travelers  of  America. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   AfBrmed. 

This  action  was  brought  to  recover  on  an 
accident  policy  held  by  the  deceased  In  the 
defendant  order.  Plaintlll  contended  that  her 
husband's  death  was  caused  by  drowning, 
the  defendant  contended  that  his  death  was 
caused  by  disease.  The  answer  further  sets 
up  forfeiture  of  plalnttfTg  rights  by  reason 
of  the  cremation  of  her  husband's  body 
without  first  giving  notice  to  the  defendant 
Older  of  the  intention  to  cremate.  The  case 
was  tried  before  the  court  and  a  jury.  By 
'  a  special  verdict  the  Jury  found  that  the  de- 
ceased received  a  bodily  Injury  effected 
through  external,  violent,  and  accidental 
means;  tliat  bis  death  was  caused  by  his 
falling  Into  a  ditch  and  being  drowned  or 
suffocated  in  the  mud  and  water;  that  his 
death  was  occasioned  by  such  bodily  injury 
alone  and  independent  of  all  other  causes. 

[1]  Certain  questions  involving  the  inter- 
pretation of  the  contract  were  raised  In  the 
case.  In  regard  to  these  questions  the  court 
found:  That  the  defendant  issued  the  cer- 
tificate of  insurance  and  agreed  to  indemni- 
fy the  beneficiary  in  case  death  resulted 
through  external,  violent,  and  accidental 
means,  alone  and  independent  of  all  other 


causes;  that  the  contract  provided  for  for- 
feiture in  case  of  cremation  wltbout  first 
giving  seven  days  notice;  that  Fred  Kroner 
died  June  1, 1918,  and  his  body  was  cremat- 
ed on  June  3,  1918;  that  the  cremation  was 
at  the  expressed  wish  of  the  deceased,  and 
was  done  in -good  faith  and  withont  fraud; 
that  plaintiff  had  no  Icnowledge  of  the  exist- 
ence of  the  certificate  of  insurance  until  aft- 
er the  cremation ;  that  on  the  4th,  13th,  and 
29th  daya  of  Jtme^  1918,  the  plaintiff  gave 
separate  notices  in  writing  of  the  death  of 
deceased  to  the  Supreme  Secretary  of  the 
defendant,  giving  the  name  and  address  of 
deceased,  and  stating  the  cause  of  death  and 
full  particulars  of  the  accident;  that  the 
defendant  failed,  neglected,  and  refused  to 
furnish  blanlcs  for  proofs  of  death ;  that  the 
defendant  on  July  '2,  1918,  In  writing,  noti- 
fied Louise  Kroner  that  it  denied  all  liabil- 
ity to  her  as  ben^dary  under  the  certificate 
on  the  sole  ground  tliat  the  remains  of  Fred 
Kroner  had  been  cremated  without  first  giv-' 
Ing  notice  thereof  to  the  Supreme  Secretary 
at  least  seven  days  in  advance  of  the  Intend- 
ed cremation. 

As  conclusions  of  law  the  court  found: 
That  the  defendant  accepted  the  notices  of 
death  sent  by  Louise  Kroner  as  sufficient  no- 
tices under  the  contract,  and  waived  all  oth- 
er notices  and  proofs  of  death,  and  the  time 
and  manner  in  which  such  notices  and 
proofs  are  to  be  given,  required  in  the  certif- 
icate and  contract;  that  tmder  the  evidence 
and  facts  as  found  in  this  case  It  is  unrea- 
sonable to  declare  and  to  enforce  a  forfei- 
ture of  the  plaintiff's  datma  under  the  insur- 
ance certificate  on  the  ground  that  the  body 
was  cremated  without  first  giving  notice; 
that  the  beneficiary  was  excused  from  giving 
such  notice;  and  that  aa  to  tb«  plaintiff, 
under  the  facts  and  circumstances  shown  in 
this  case,  the  provision  as  to  cremation  in 
said  certificate  is  inapplicable^  null,  and 
void. 

Judgment  was  entered  for  the  plaintiff  in 
the  sum  of  $7,409.81,  from  whldi  judgment 
defendant  appeals. 

E.  J.  B.  Schubring  and  A.  It.  Petersen, 
both  of  Madison  (John  A.  Mlllener,  of  Ck>lum- 
bus,  Ohio,  of  counsel),  for  appellant 

J.  T.  Dlthmar  and  R.  P.  darli,  both  of  El- 
ray,  for  resp<»dent 

SIEBECKBR,  O.  J.  (after  stating  the 
facts  as  above).  [2]  Mr.  Justice  JONES  Is 
disqualified  from  participation  In  the  decision 
of  this  case  In  this  conrt  for  the  reason  that 
before  he  became  a  justice  of  this  court  he 
had  acted  as  an  attorney  for  the  defendant 
in  this  litigation.  The  other  Six  justices  of 
this  court  who  participated  in  the  decision 
on  this  appeal  are  equally  divided  in  opin- 
ion as  to  the  correctness  of  the  judgment  en- 
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tered  In  the  trial  court  and  appealed  from 
to  this  court.  Three  of  such  Justices  are  of 
the  opinion  that  the  Judgment  appealed 
from  is  correct  and  should  be  affirmed,  and 
three  of  such  Justices  are  of  the  opinion  that 
such  judgment  should  be  reversed,  and  tliat 
Judgment  should  be  awarded  dismissing  the 
complaint  This,  under  the  rale,  requires 
an  affirmance  of  the  Judgment  awarded  by 
the  trial  court  Hagenah  v.  Milwaukee  E. 
R.  &  L.  Co.,  136  Wis.  300,  U6  N.  W.  843,  and 
cases  there  cited. 
It  is  80  ordered. 


WEISNER  et  al.  v.  JAEGER  tt  aL 

(Supreme  Court  of  Wisconsin.    Nov.  IS,  1921.) 

1.  Eassffleirtt  «=336(l):  —  Eaaement  of  way 
cannot  arise  from  long-oontlnued  use  based 
on  p«rinissl«n. 

Where  an  easement  is  claimed  for  more 
than  20  years'  use  of  a  path  across  the  plain- 
tiffs premises,  the  mere  fact  that  the  user 
continaed  for  that  period  did  not  raise  the 
presumption  of  adverse  hostile  user. 

2.  EasMsants  «=98(2,3)— Permlsslv*  use  oaii' 
nat  oreato  easenMnt  by  prescription. 

A  permissive  user,  no  matter  how  lonir  con- 
tinned,  cannot  ripen  into  an  easement  by  pre- 
scription. 

3.  Easaments  «s»36(3)— Use  of  way  held  per- 
missive. 

Facts  held  to  show  that  use  of  path  across 
plaintiff's  premises  was  permissive  and  not  ad- 
verse. 

Appeal  from  Circuit  Court,  Wankasba 
County;    Martin  L.  Lueck,  Judge. 

Action  by  John  A.  Weisner  and  others 
against  Jacob  Jaeger  and  others,  to  determine 
plaintiffs'  right  to  use  an  alleged  easement 
of  way  across  his  premises.  From  a  Judg- 
ment In  defendants'  favor,  plaintiffs  appeaL 
Reversed  and  remanded,  with  directions  foe 
Judgment  for  plaintiffs. 

The  plaintiffs  are  the  owners  of  an  irregu- 
larly shaped  piece  of  land  on  the  south  shore 
of  Lake  Muskego,  in  Waukesha  county.  On 
the  west  it  is  bounded  by  a  strip  of  land 
about  20  feet  In  width,  owned  by  Mary  Weis- 
ner, running  from  a  highway  some  300  or  400 
feet  distant  from  the  lake  shore  to  the  lake. 
West  of  the  land  of  Mary  Weisner  is  an  irreg- 
ular shaped  piece  of  land  bordering  on  t«ike 
Muskego,  owned  by  Samuel  Kingston  and 
known  as  Kingston's  Grove.  To  the  east  of 
plaintiffs'  property  between  the  highway  and 
the  lake  shore,  is  a  piece  of  land  owned  by 
John  Schuett  Upon  the  Schuett  property 
there  has  been  for  many  years  a  hobel,  gener- 
al store,  post  office,  and  public  amusement 


grounds.  Tha  property  known  as  Kingston's 
Grove  has  been  used  for  many  years  as  a 
place  of  residence  by  the  defendant  Samuel 
Kingston  and  upon  It  he  has  constructed  a 
large  number  of  cottages  which  are  rented 
during  the  outing  season  to  various  parties. 
It  also  appears  that  on  the  northerly  end  of 
the  plaintiffs'  premises  at  points  near  or  con- 
tiguous to  the  lake  shore  and  extending  across 
the  plaintiffs'  premises  following  the  general 
contour  of  the  lake  shore,  there  was  an  em- 
bankment or  elevation  of  ground,  along  the 
top  of  which  there  has  been  for  many  years  a 
well-known  and  definitely  located  path  used 
by  pedestrians.  The  plaintiffs'  premises  were 
originally  the  proper^  of  <Hie  John  Ferguscm, 
who  died  in  the  year  1882.  His  estate  was 
never  probated.  He  left  surviving,  his  wife, 
a  daughter,  and  one  son,  George  Ferguson. 
The  wife  and  daughter  died  In  the  year  1889, 
leaving  Oeorge  Ferguson  the  sole  owner  of 
the  property.  He  became  of  age  March  29, 
1898b  In  the  year  1907,  George  Ferguson  sold 
the  property  to  Mary  Weisner,  from  whom 
the  plaintiffs  derived  their  title  in  1900. 
Upon  the  trial  the  court  found: 

"That  for  more  than  20  years  immediately 
preceding  the  commencement  of  this  action  the 
def-endants,  their .  families  and  '  Kuests,  the 
tenants  of  the  cottages  in  Kingston's  Grove 
and  their  families  and  guests,  and  all  other 
persons  desiring  to  pass  from  Kingston's  Grove 
to  the  Schuett  property  and  from  the  latter  to 
visit  the  former,  or  to  walk  along  the  lake 
shore  on  business  or  pleasure,  walked  along 
and  over  said  path  so  situated  on  the  plain- 
tiffs' said  premises,  regularly,  oninterruptedly, 
openly,  notoriously,  under  <daim  of  right  and 
with  the  knowledge  and  acqoieioence  of  the 
several  successive  owners  of  said  premises." 
That  the  plaintiff  claimed  the  right  to  obstruct 
the  path  and  prevent  defendants  and  other  per- 
sona from  walking  along  or  over  the  path. 

The  court  concluded  that  ab  the  time  tbe 
acti(»i  was  commenced  the  plaintiffs  had, 
and  they  now  have,  no  legal  right  or  author- 
ity to  obstruct  said  path  or  otherwise  pre- 
vent the  defendanta  and  said  other  daases  of 
persons  from  walking  along  or  over  the  same, 
and  that  the  defendants,  their  families  and 
guests,  bad  a  prescriptlTe  right  to  walk 
along  the  path,  and  are  now  entitled  to  the 
free  and  unobstructed  use  of  the  path  as  pe- 
destrians. Judgment  was  entered  accord- 
ingly, from  which  the  plaintiffs  appeal. 

Fawcett  &  Dutcher,  of  Milwaukee  (Frank 
J.  Lenicheck  and  Arthur  EL  Lenicheck,  both 
of  Milwaukee,  of  counsel),  for  apitellauts. 

Connell  &  Wiedner,  of  Milwaukee,  for  re- 
spondents. 

ROSENBKRRY,  X  (after  sUting  the  facts 
as  above).  On  behalf  of  the  plaintiffs  it  is 
contended  that  tbe  court  erred  in  finding  that 
tihe  defendants  and  other  classes  of  persons 
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specified  in  the  findings  acquired  a  prescri[v 
tive  right  In  the  premises  in  dispute,  and 
further  in  finding  that  the  plaintiffs  had 
and  now  have  no  legal  right  or  authority  to 
obstruct  the  patb  or  otherwise  prevent  the 
defendants  and  other  classes  of  persons  nam- 
ed in  the  findings  from  walking  along  and 
over  the  same. 

Upon  the  trial  there  was  no  proof  of  any 
continued  adverse,  open,  notorious,  and  hos- 
tile possession  of  the  premises  by  the  defend- 
ants, and  the  defendants  rely  upon  the  propo- 
sition that  upon  proof  of  20  years'  user  a 
presumption  that  such  user  is  adverse  and 
hostile  to  the  rights  of  the  owner  of  the 
premises,  and  that  such  presumption  has  not 
been  overcome  by  the  proof  offered  on  behalf 
of  the  plaintiffs,  and  that  the  defendants  are 
therefore  entitled  to  the  benefit  of  the  Judg- 
ment as  rendered.  The  undisputed  facts  are 
stabed  as  follows  by  the  trial  court: 

"There  la  a  well-defined  and  worn  path 
across  plaintiffs'  premises,  which  is  located  as 
shown  on  defendants'  Exhibit  No.  1,  and  which 
path  has  existed  in  substantially  the  same 
place  for  60  years;  that  this  path  is  the 
shortest  land  route  between  Kingston's  Orove. 
in  which  there  are  something  like  30  cottages, 
and  the  Schuett  property,  upon  whidi  is  lo- 
cated a  general  store,  saloon,  dance  hall,  and 
amusement  park,  and  upon  which  the  post 
office  was  located  until  about  2  years  ago.  For 
a  period  of  more  than  20  years  prior  to  the  com- 
mencement of  this  action  this  path  was  used  by 
the  defendant  Kingston  and  the  occupants  of 
the  cottages  in  Kingston's  Grove  and  others 
passing  to  and  from  the  Schuett  property  and  in 
traveling  along  the  lake.  Said  use  of  the  path 
was  without  the  express  permission  of  the 
owners  of  the  plaintiffs'  premises,  but  was 
known  to  and  acquiesced  in  by  them,  and  there 
was  no  objection  made  to  such  use  until  Au- 
gust, 1918.  There  was  always  a  free  passage 
from  the  path  on  the  Kbigston  property 
through  or  over  the  fence  between  the  Kingston 
property  and  the  plaintiff's  premises.  At  first 
there  was  a  step  that  could  be  used  in  getting 
over  the  fence,  then  afterwards  there  was  an 
opening  which  was  protected  by  posts  so  as 
to  prevent  cattle  from  getting  through,  but 
permitted  people  to  get  through  in  passing  back 
and  forth  and  that  finally  was  a  gate.  There 
were  signs  on  the  premises  at  different  times, 
warning  people  to  keep  off  from  the  premises, 
to  keep  off  from  them,  but  not  so  placed  as  to 
indicate  that  the  path  was  not  to  be  used  by 
people  traveling  over  the  premises,  but  rather 
warning  them,  in  my  judgment  rather  warning 
tbem  to  keep  off  from  the  property  on  the  side 
of  the  path.  •  •  •  While  the  people  making 
use  of  the  path  never  asked  permission  to 
go  across  the  same,  nevertheless  they  were 
justified  in  believing,  and  did  believe,  that  they 
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I  had  a  right  to  use  it  for  the  purpose  of  travel- 
ing thereon.    I  think  that  covers  the  facts." 

I  It  appears  that  at  or  near  the  Schuett 
I  property  there  was  In  an  early  day  a  saw- 
mill, and  that  the  path  along  the  lake  shore 
has  been  there  for  at  least  50  years.  The 
plaintiffs'  contmtion  is  that  such  use  as  was 
made  of  the  path  by  the  defendants  and 
others  was  permissive,  was  not  hostile,  and 
that  therefore  the  presumption  which  niighb 
arise  upon  proof  of  20  years  of  open,  notori- 
ous, hostile  possession  adverse  to  the  rights 
of  tlie  plaintiffs  does  not  arise.  The  issue  in 
this  case  lies  in  a  very  narrow  compasa 

[1-3]  The  presumption  upon  which  the  de- 
fendants rely  does  not  arise  unless  the  user, 
during  t)he  statutcay  period,  is  adverse  and 
hostile  to  the  rights  of  the  owner.  The 
mere  fact  that  the  user  has  continued  for 
20  years  does  not  raise  the  presumption  of 
adverse,  hostile  user.  The  nature  of  the 
user,  as  well  as  the  length  of  the  period  over 
which  it  is  extended,  mast  both  be  estab- 
lished by  evidence.  We  think  the  trial 
court  was  in  error  in  holding  that  the  proof 
of  this  case  establishes  an  adverse,  hostile 
user  of  the  premises.  In  fact.  It  appears  to 
be  quite  (dear  that  such  use  as  the  defend- 
ants made  of  the  premises  was  not  under 
claim  of  right,  but  was  permissive.  There 
Is  nothing  in  the  evidence  to  show  that  bhe 
defendants,  or  any  of  tbem,  ever  claimed  any 
right  adverse  to  the  plaintiffs,  and  there  was 
certainly  nothing  in  the  character  of  the 
user  "which  could  have  brought  home  to  the 
plaintiff  notice  of  the  fact  that  ofiy  right 
was  claimed  other  than  a  permissive  right 
The  right  claimed  by  the  defendants  is  a 
private  as  distinguished  from  a  public  right 
The  presumption  does  not  arise  in  this  case 
because  the  use  from  the  beginning  is  shown 
to  be  permis.slve.  There  is  no  hostile  entry 
or  other  fact  established  upon  which  the 
presumption  can  rest  The  possession  of  the 
defendants  in  this  case  was  neither  hostile 
nor  exclusive.  In  the  case  of  Pitman  v.  Hill, 
117  Wis.  318,  94  N.  W.  40,  the  nature  of  the 
use  of  the  premises  was  such  as  to  make  it 
open,  continuous,  hostile,  and  exclusive.  A 
user  permissive,  no  matter  how  long  continu- 
ed, caunot  ripen  into  an  easement  by  pre- 
scription. Kolpack  V.  Kolpack,  128  Wis.  169, 
lOT  N.  W.  457,  116  Am.  St  Rep.  29;  Thoemke 
V,  Fiedler,  91  Wis.  386,  64  N.  W.  1030 ;  see 
note  cases  cited  44  L.  R.  A.  (N.  S.)  89. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  enter  judgment  for  the 
plaintiffs  in  accordance  with  the  prayer  of 
the  complaint 
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essary.- Houghton  County  v.  Massie,  446. 

(F)  Hoatile  Oharaoter  o(  Poaaeaalon. 
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—Houghton  County  v.  Massie,  446. 
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adverse.— Bowley  v.  Laingsburg  Cemetery 
Ass'n   480 
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III.  PI.E:A0ING,     BVIDEINCE!, 
REIVIUW. 


TRIAL,    AND 


4=9ll2  (Mich.)  Burden  on  defendants  to 
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4=9$  (Mich.)  By-law  of  exchange  held  not  to 
apply  to  nonmember.— Harley  v.  Hartford  Fruit 
Growers'  &  Farmers'  Exch.,  507. 

ALIENATING  AFFECTIONS. 

See  Husband  and  Wife,  4=9325-335. 
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See  Carriers,  4=9208-230. 
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— Dougherty  v.  Reckler,  SOi. 
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malice.— Dougherty  v.  Reckler,  304. 
4=974(8)    (Iowa)  Proximate  cause  of  personal 
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for  jury.— Dougherty  v.  Reckler,  304. 
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LATE    JUKISDICTION. 


APPBL- 


4=922  (S.D.)  No  jurisdiction  by  estoppel  to  re- 
view order  having  no  ezistenee.— <>ntjes  v. 
Thomas,  795. 

ill.  DKCISIONS  revib'wabl.e:. 

(Ei)   Nature,  Soope,  and  BSect  of  Decision. 

@=3dl  (6)  (S.D.)  Order  refusing  application  to 
amend  complaint  after  judgment  not  appealable. 
— Ontjes  V.  Thomas,  795. 
4=391  (8)  (S.D.)  Order  refusing  to  vacate  judg- 
ment appealable. — Ontjes  v.  Thomas,  795. 
4=995  (Wis.)  Order  denying  motion  to  bring  in 
party  not  appealable.— Schroeder  v.  Berlin  Ar- 
cade Real  Estate  Co.,  542. 

V.    PRESENTATION      AND      RK8ERVATION 

IN   LOWESR   COURT    OF    GROUNDS 

OF    UlfiVIES^V. 

(A)  laanea  and  (tneatloaa  In  Lower  Conrt. 

4=3(69  (S.D.)  Question  not  raised  by  plead- 
ings or  evidence,  or  passed  on  by  trial  court, 
not  considered.—OiUette  v.  McLaughlin,  277. 
^=>I73(6)  (Mich.)  Question  of  mutusility  of 
contract  not  considered  where  not  raised  be- 
low.—Superior  Steel  Spring  Co.  v.  New  Bra 
Spring  &  Specialty  Co.,  440. 
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(B)   Objections  and  Mottons,  and  Rnlinsa 
Thereon. 

^=>I94(I)  (Iowa)  Siifficiency  of  defense  cannot 
be  first  raised  on  appeal. — BIzy  v.  Waterloo,  O. 
F.  &  N.  Ry.  Co.,  745. 

®=>I97(7)  (Neb.)  Variance  not  objected  to- 
not  available  on  appeal. — Sjogren  v.  Clark,  159. 
«=92I6(3)  (Neb.)  Defendant,  faUing  to  ask 
more  specific  instructions  on  negligence,  can- 
not complain.^Mullally  y.  Haslam,  910. 
®s>2l8(2)  (Wis.)  Objection  and  exception 
necessary  where  form  of  special  verdict  er- 
roneous.— John  Hoffman  &  Sons  Co.  t.  Parka, 
1035. 

<S=>224  (N.D.)  Direct  action  to  vacate  void 
judgment  upheld  where  not  objected  to  below. 
—Citizens'  State  Bank  of  Selfridge  t.  Smeland, 
987. 

(C)  Excepttona. 

«»263(l)  (Iowa)  Instructions  not  excepted 
to  not  considered.— Shaw  t.  Des  Moines  City 
By.  Co.,  1034. 

(D)  Motlona  for  Hew  Trial. 

®=>294(  I )  (S.D.)  Complaining  party  most  spec- 
ify in  motion  particulars  wherein  the  evidence 
is  insufficient  to  support  findings. — Levandowski 
V.  Levandowski,  794. 

Vn.  KBaVISITBS  AND  PROCEBDINQ9 
FOR  TRAASPBR  OF  CAUSB. 

(D)    'Writ  of  Brror,  Citation,  or  Notice. 

^=3422  (S.D.)  Reference  in  notice  of  appeal  to 
nonappealable  order  mere  surplusage.— -Ontjes 
V.  Thomas,  795. 

IX.  SOPERSBDEAS   OR  8TAT   OF  PRO- 
CEEDINGS. 

$:»48S(I)  (Minn.)  Appeal  with  supersedeas 
bond  does  not  vacate  judgment. — State  y. 
Spratt,  81. 

<S=a490  (MInn.)_  Writ  initiates  independent 
proceedings  which  cannot  be  suspended  by  stay 
of  proceedings  in  another  action.— State  v. 
Spratt,  31. 

X.  RECORD  AND  PROCEEDINGS  NOT  IN 
RECORD. 

(K)  (taestlons  Presented  tor  Revleir. 

«s>673(2)  (MIoh.)  Assignment  of  error  not 
considered  where  record  did  not  show  the 
facts. — Harley  v.  Hartford  Fruit  Growers'  & 
Farmers'  Exch..  607. 

®=3696(l)  (S.D.)  To  review  evidence  record 
must  show  that  it  contaiqg  all  material  evi- 
dence.—Levandowski  V.  Levandowski,  794. 

XI.  ASSIGNMENT  OF  ERRORS. 

9s»7l9(l)  (Iowa)  Errors  not  listed  as  relied 
on  cannot  be  considered. — Golden  v.  Bilbo,  643. 

Xn.    BRIEFS. 

$=»757(l)  (Mich.)  Assignment  of  error  not 
considered  where  brief  did  not  show  the  facts. 
— Harley.  V.  Hartford  Fruit  Growers'  &  Farm- 
ers' Exch.,  507. 

XT.  BEARING  AND  REHEARING. 

<£=»835(2)  (Iowa)  Point  that  opinion  overrules 
prior  decision  and  hence  denies  due  process 
not  noticed  on  second  rehearing. — Fleming  v. 
Fleming,  296. 

XVI.  REVIEW. 
(A)  Scope  and  Extent  In  General. 

<3=>842(2)  (Iowa)  Conclusions  of  law  from 
facts  found  reviewable. — Artificial  Ice  Co.  v.  Re- 
ciprocal Exchange,  756. 

<S=»843(I)  (Iowa)  Errors  not  likely  to  occur 
on  retrial  not  considered.— Dougherty  v.  Beck- 
ler,  .304. 

<S=9843(2)  (Nab.)  Whether  instruction  per- 
mitting consideration  of  what  occurred  was 
error  not  decided.— Sheean  v,  Hines,  934. 


«=»854(2)  (S.D.)  Proper  Judgment  will  not  b« 
reversed  because  based  on  wrong  reason.— Mc- 
Dowell  V.  Jameson,  261. 

®=>856(l)  (Minn.)  Judgment  notwithatandinc 
verdict  should  not  result  to  a  i>arty  on  appeal 
on  a  ground  not  presented  to  trial  court.— Alle- 
man  v.  Director  General  of  Bailroads,  789. 
^^863  (Minn.)  In  action  to  enjoin  removal  of 
buildings  for  mining  operations,  validity  of  ore 
reservations  in  deeds  held  not  for  decision.— 
Seed  v.  Village  of  Hibbing,  842. 

(D)  Interlocntory,  Collateral,  and  Supple- 
mentary Proceeding'  and  Q^nestloM. 

<$s»873(2)  (S.D.)  Order  refusing  to  vacate 
judgment  not  reviewed  on  appeal  from  judg- 
ment.—Ontjes  V.  Thomas,  795. 
®=>873(3)  (S.D.)  Order  denying  new  trial  may 
be  reviewed  on  appeal  from  judgment. — Ontjes 
V.  Thomas,  795. 

(O)  ParUea  Batttlcd  to  Alleve  Brror. 

€s>882(l2)  (Mioh.)  No  complaint  as  to  in- 
struction requested  by  party  complaining.— 
Kitchen  v.  HiU,  465. 

<S=»882(I2)  (Neb.)  Defendant  cannot  complain 
of  court's  instmctions  substantially  similar  to 
those  requested.— MuUally  v.  Haslam,  910. 
<&=9882(r6)  (MIoh.)  Defendant  in  partition  ea- 
topped  to  assert  impropriet?  in  order.— Nott  v. 
Gondick,  864. 

(D)    Amendments,  Additional  Proofs,  and 
Trial  of  Uanae  Anew. 

^s>889(3)  (Mich.)  Supreme  Court,  in  order  to 
avoid  retrial,  will  treat  bill  as  amended.— 
Youngs  -r.  Advance-Bumley  Thresher  Co.,  535. 
«s>893(2)  (Neb.)  Trial  on  appeal  in  equity  ia 
de  novo.— Dappen  v.  Weber,  952. 
€=t895(2)  (Neb.)  Trial  on  appeal  in  equity  is 
de  novo  ana  findings  of  trial  court  ignored.— 
Dappen  v.  Weber,  952. 

(E)  Preanmptlona. 

€=>907(2)   (Iowa)  Presumed  in  absence  of  evi- 
dence that  there  was  evidence  as  to  question  of 
facts  submitted  to  jury.— Dickson  v.  Xates,  810. 
<&=>907(3)   (Neb.)  Correct    determination    be- 
low of  lact  issues  presented  by  pleadings  pre- 
sumed in  absence  of  bill  of  exceptions. — ^In  re 
Lauderback's  Estate,  128. 
€=s926(3)   (S.D.)  Ruling  of  trial  court  pre- 
sumed to  be  correct  untu  contrary  is  shown. — 
In  re  Jacobson's  Will,  237. 
®=>927(7)   (MIoh.)  Proofs  viewed  most  favor- 
ably to  plaintiff  on  defendant's  motion  for  di- 
rected verdict. — Wood  v.  Vroman,  520. 
®=»928(l)   (Iowa)  Instructions     assumed    ap- 
propriate and  applicable  to  issues  and  theories 
where  not  before  court. — Hess  v.  Dicks,  742. 
«=>930(l)   (S.D.)  Not  presumed  to  uphold  ver- 
dict failing   to  find  amount  of  recovery   that 
court  conld  have  directed  verdict. — Struckman 
V.  Brown,  977. 

<S=393I(I)  (8.D.)  Presumed  that  evidence  sap- 
ports  findings. — Levandowski  v.  Levandowski, 
794. 

<Q=>93I  (6)  (S.D.)  Presumed  that  court  did  not 
consider  immaterial  evidence  in  making  findings. 
— Levandowski  v.  Levandowski,  794. 
i8=>933(l)  (Mich.)  Testimony  to  be  consid- 
ered most  favorably  to  plaintiff  in  reviewing 
denial  of  new  trial  after  verdict  for  plaintiff. — 
Koscnicki  v.  Pere  Marquette  Ry.  Co.,  454. 
€=>933(4)  (S.D.)  Presumed  that  grant  of  new 
trial  was  on  all  grounds  mentioned  in  order. — 
Schmidt  v.  Potter,  357. 

(F)   Discretion  of  Iiovrer  Coart. 

<@=>957(l)  (S.D.)  No  abuse  of  discretion  in 
setting  aside  default  to  warrant  disturbance  on 
appeal. — Johnson  v.  German,  232. 
<g=3969  (Neb.)  That  interpreter  could  not  speak 
English  weU,  resulting  in  confusion,  will  not 
^warrant  reversal  where  all  matters  were  en- 
tirely cleared  up.— Caniglia  v.  Vacanti,  ^3. 


Digitized  by 


Google 


1043  INDEX-DIGEST  Appeal  and  Znox 

I  or  eaiM  ia  Oac.IHc.  *  Am  JMc.  Ker-No.S«rin  A  Indexc*  ■•«  lam*  topia  aad  KKT-MClfBKB 


$s>970(2)   (Minn.)  Proper  verification  of  buil- 
neas  record  entries  within  discretion  of  trial 
jnd?e.— De  Vita  v.  Parne,  184. 
^=3971(3)   (Mian.)  Refusing  expert  opinion  on 
oroHs-examination  based  on  facts  not  in  evi- 
dence is  not  error.— Bonderson  v.  Hovde,  863. 
^»97l(3)   (Mian.)  Latitude  in  cross-examina- 
tion is  witliin  court's  discretion,  and  does  not 
require    reversal   except   for   abuse.— State   v. 
Minneapolis  Cold  Storage  Co.,  854. 
«=3977(l)   (Nab.)  Granting  a  new  trial  is  in 
court's  discretion  and  will  not  be  disturbed. — 
Derr  v.  Kirlcpatrick.  01. 
«=»977(3)  (Wis.)  Discretionarr      with      trial 
court.— Welcii  v.  Morton  Salt  Co.,  678. 
«=9979(2)  (Wis.)  Granting  a  new  trial  because 
of  persnaBive  evidence  contrary  to  verdict  not 
'  disturbed.— Bloomer  v.  Koepke,  6S0. 
4=3984(4)  (Iowa)  Amount  of  cost  bonds  in  dis- 
cretion   of   trial   court   and   not   appealable. — 
Miller  r.  McCntchan,  387. 

(G)  ^veatloaa  of  Fae«,  Vcrdlota,  and  Flad- 
InKs. 

«=>994(2)  (Uwa)  Weight  of  testimony  for  Ju- 
ry notwithstanding  impeachment  by  contradic- 
tory testimony  given  at  former  trial.— Hess  v. 
Dicks.  74Z. 

«=3994(2)  (Neb.)  Credibility  of  witnesses  for 
jury.— Beeler  v.  Supreme  Tribe  of  Ben  Hnr, 
017. 

«S9994(2)  (S.D.)  Appellate  court  will  not  re- 
view verdict  involving  passing  on  credibility  of 
witnesses.— Mundon  v.  Grecnameyer,  257. 
®=>fOOI(l)  (Neb.)  Verdict  held  supported  by 
sufficient  evidence. — Cani^iUa  r.  Vacanti,  813. 
4=91001(1)  (S.D.)  Verdict  not  reversed  where 
trial  court  would  not  have  bepn  justified  in  di- 
recting a  different  verdict.— Mundon  v.  Greena- 
meyer,  257. 

4?3l002  (Neb.)  Verdict  on  conflicting  evidence 
supported  by  evidence  not  reversed. — Dailey  v. 
Sovereign  Camp,  W.  O.  W.,  020. 
4=>I002  (S.D.)  Verdict  on  conflicting  evi- 
dence conclusive.— Bebder  v.  Hansen,  241. 
4s>l003  (Mich.)  Verdict  set  aside  only  when 
clearly  against  weight  of  evidence.— Mapes  v. 
Boersma,  4!)5. 

4=>I003  (Neb.)  Verdict  supported  by  suffident 
evidence  not  set  aside  because  against  weight 
of  evidence. — Caniglia  v.  Vacanti,  813. 
<8=>I004(3)  (Neb.)  Excessive  award  held  cur- 
ed by  remittitur. — Dailey  v.  Sovereign  Camp, 
W.  O.  W^  020. 

<&=3l005(3)  (S.D.)  Approved  verdict  on  con- 
flicting evidence  condusive. — Mundon  r.  Greena- 
mpypr.  257. 

4=91005(4)  (S.D.)  Approved  verdict,  support- 
ed by  substantial  evidence,  conclusive,  regard- 
less of  weight  of  evidence.— Lynn  r.  Sdtirber,' 
978. 

4=3l009(3)  (Iowa)  Decree  of  trial  conrt  on 
controversy  of  fact  not  distnrbed. — Anderson  v. 
Rttbenstein,  738. 

4=>I0I0(I)  (Iowa)  Findings  of  court  may  be 
set  aside  if  without  substantial  support  in  the 
evidence. — Artificial  Ice  Co.  v.  Reciprocal  Ex- 
change, 766. 

4=»I0II(I).  Findings  on  conflicting  evidence 
not  disturbed. 

— (Mloh.)  Andrew  C.  Sisman  Co.  v.  Miller, 
458; 
(S.D.)  First  Nat.  Bank  v.  Taylor,  244. 
4=>I0II(I)  (Iowa)  Findings  on  contradictory 
evidence  conclusive. — Campbell  v.  Hagerty,  328. 
4=>I0I2(I)  (S.D.)  Finding  not  contrary  to 
dear  preponderance  of  evidence  not  disturbed. 
— Holleman  v.  Taylor,  284. 

(H)  Harmleaa  Brror. 

4=31026  (Neb.)  Brroneous  judgment  requires 
reversal  only  when  prejudice  shown. — Centrid 
Bridge  &  Construction  Co.  t.  Saunders  Coun- 
ty, 220. 

4=>I03I(I)  (Iowa)  Error  presumed  prejudi- 
cial.—Borough  V.  Minneapolis  &  St.  L.  Ry.  Co., 
320. 


4s>l03l(l)  (N.D.)  Prejudicial  error  not  pre- 
sumed.—Cohn  V.  Wyngarden,  676. 
4=»I03>(I)  (S.D.)  Error  presumed  to  affect 
only  separate  cause  of  action  or  defense  to 
which  it  relates. — Mundon  v.  Greenameyer,  267. 
4=31031(6)  (N.D.)  Erroneona  instruction  ordi- 
narily presumed  prejudicitd. — Worlitz  v.  Miller, 
806. 

4=>  1 032  ( I )   (S.D.)  Appellant  must  show  preju- 
dicial error.— Mundon  v.  Greenameyer,  267. 
4=3t033(5)  (Mloh.)  Instruction  on  fraud  held 
favorable  to  appellant— C.  A.  S.  Engineering 
Co.  V.  H.  J.  V^alker  Co.,  431. 
4=31033(5)  (Mloh.)  Appellant  cannot  complain 
that  charge  placpiT  too  great  a  burden  on  ap- 
pellee.— Tatro  v.  Baker-Fisk-Hugill  Co.,  449. 
4=31033(8)   (Iowa)  Appellant  cannot  complain 
of  a  rule  of  damages  which  resulted  in  benefit 
to  him.— Davis  v.  Walker,  386. 
4=31033(10)  (Wis.)  Defendants  could  not  com- 
plain where  court  set  aside  a  verdict  and  grant- 
ed new  trial  instead  of  rendering  judgment  for 
plaintiff.— Bloomer  v.  Koepke,  680. 
4=31041(2)  (Mich.)  Permitting  amendment  by 
adding  quantnm  meruit  count  neld  not  reversi- 
ble  error.— Kitchen  t.  Hill,  466. 
4=31043(8)   (S.D.)  Denial  of  change  of  venue 
not  prejudicial,  where  complaint  on  former  Ap- 
peal held  not  to  state  cause  of  action.— Oldham 
V.  Reiley,  250. 

4=31045(2)  (Midi.)  Excusing  of  juror  on 
plaintiff's  challenge  for  cause  held  not  ground 
for  reversal.- Church  v.  Stoldt.  460. 
4=31046(5)  (Mich.)  Remark  of  judge  held  not 
shown  to  be  harmful.— C.  A.  &  Engineering  Co. 
V.  H.  J.  Walker  Co.,  431. 
4=31047(5)  (Minn.)  Conrt  held  not  exceeding 
discretion  in  not  permitting  defendant  to  ex- 
amine plaintiffs'  accounts  with  other  clients. — 
Selover  v.  Hedwall,  180. 

4=31050(1)  (Minn.)  Admission  of  evidence  as 
to  proper  operation  of  automobile  over  cross- 
ing held  not  reversible  error. — Pratscbner  t. 
Electric  Short  Line  Ry.  Co.,  188. 
«=3 1050(1)  (Neb.)  Where  conflicting  testimoi^ 
was  evenly  balanced,  admitting  improper  evi- 
dence of  expert  held  prejudicial  error. — Berliner 
V.  Director  General  of  Railroads,  014. 
4=3 1 052  (5)  (l»wa)  Admission  of  offers  of  com- 
promise held  harmless  error.— Golden  v.  Bilbo, 
643. 

4=3 1 052  (5)  (Mloh.)  Admission  of  expert  evi- 
dence held  not  prejudicial  in  view  ot  determi- 
nation.—Cord  V.  Pless,  427. 

Admission  of  evidence  as  to  family  of  in- 
jured person  held  not  prejudicial  in  view  of 
determination. — Id. 

4=31052(5)   (Mich.)  No  error  in  excluding  by- 
law in  view  of   verdict  that  plaintiff  had   no 
knowledge  thereof. — Harley  v.   Hartford  Fruit 
Growers^  &  Farmers'  Exch..  507. 
<^=9l052(8)   (S.D.)  Errors  in  admission  of  evi- 
dence relating  to  one  defense  harmless,  \there 
evidence  is  sufficient  to  sustain  different  de- 
fense.— Mundon  v.  Greenameyer,  257. 
4s»  1056(1)   (Minn.)  Exclusion  of  evidence  held 
not  prejudidal.— Keane  v.  Butner,  571. 
4=31056(4)   (S.D.)  Errors  in  exdusion  of  evi- 
dence relating  to  one  defense  harmless,  where 
evidence   is  sufficient  to   sustain  different  de- 
fense.— ^Mundon  v.  Greenameyer,  257. 
4=31057(2)    (Minn.)  Exclusion  of  testimony  to 
prove  f^ct  later  conceded  not  prejudicial. — Fru- 
en  Cereal  Co.  v.  Cbenowetb,  30. 

Error  cannot  be  predicated  on  exclusion  of 
question  where  concession  by  objector  seem- 
ingly satisfies  examining  party. — Id. 
4=31058(3)  (N.D.)  Exclusion  of  testimony  as 
to  plaintiff's  chastity  held  not  error,  where  wit- 
ness did  not  know  meaning  of  word  and  other 
testimony  was  introduced.— Worliti  ▼.  Miller, 
806. 

4=31060(1)  (Midi.)  In  action  against  one  of  a 
mob,  reading  to  jury  newspaper  article  on  sub- 
ject of  mob  law  held  error.— Ellsworth  v.  Maa- 
sacar,  408. 
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«s>l060(2)  (Mich.)  Repetition  of  qnestions 
ruled  incompetent  not  reversible  error,  where 
not  aslied  in  bad  faitli.— 'De  Saddler  t.  Yellow 
Tazicab  Co.,  419. 

9=9 1 06 1  (4)  (S.O.)  Piecemeal  submission  of 
case  not  prejudicial  to  plaintiff. — Bebder  t.  Han- 
sen. 241. 

®=»I064(I)  (N.D.)  Erroneous  instruction  does 
not  require  reversal  where  there  could  be  no 
prejudice.— Worlitz  T.  Miller,  806. 
<&=>I064{I)  (S.D.)  Prejudicial  error  in  instruc- 
tion as  to  rendition  of  verdict  by  nine  jurors 
not  appearing,  judgment  must  be  afBrmed. — 
Bestak  v.  Bennett,  359. 

€=>I064(4)  (Iowa)  Transposition  of  terms  in 
an  inapplicable  instruction  rendering  it  a  nulli- 
ty is  harmless.— Potier  t.  Winifred  Coal  Co., 
739. 

€=>I066  (Iowa)  Prejudicial  error  to  submit 
grounds  of  negligence  not  supported  by  evi- 
dence.— Borough  V.  Minneapolis  &  St.  L.  By. 
Co.,  320. 

®=3l066  (Minn.)  Submitting  ground  of  recov- 
ery not  justified  by  evidence  is  erro».— Hollister 
V.  Hines,  856. 

^=>I066  (Neb.)  Erroneous  instruction  will  not 
warrant  reversal  unleRS  prejudicial  to  appellant. 
— Heeler  v.  Supreme  Tribe  of  Ben  Hur,  917. 
«=9l068(3)  (Neb.)  Where  verdict  right,  in- 
structions technically  erroneous  wiU  not  re- 
verse.— Fellers  v.  Howe,  122. 
«=>I068(4)  (Iowa)  Verdict  for  defendant  cures 
error  in  instructions  on  mitigation  of  damages 
for  contributory  negligence.— Potier  ▼.  Winifred 
Coal  Co..  739. 

^=>I069(I)    (Minn.)  Not   reversible   error   on 
request  of  jury  to  permit  reporter  to  read  from 
notes  of  evidence. — Bonderson  v.  Hovde,  853. 
4=»I069(2)   (Minn.)  Court  held  not  exceeding 
^scretion  in  not  giving  plaintifEs'  account  books 
to  jurv. — Selover  v.  Hedwall,  180. 
ie=>l 070(2)    (Wis.)  Special  verdict  in  alterna- 
tive held  not  prejudicial  error. — John  Hoffman 
&  Sons  0>.  T.  Parks,  1035. 
®='I07I(5)    (Wis.)    Findin|rs,_  not  essential  to 
support  judgment,  may  be  disregarded. — ^Lam- 
berson  v.  Lamberson,  708. 
«=3|07l(6)   (Neb.)  Denial  of  request  for  sep- 
arate findings  of  fact  and  conclusions  of  law 
not  prejudicial,  where  a  single  question  of  fact 
was  involved. — Brown  v.  Firemen's  Ins.  Co.  ▼. 
Newark,  N.  J.,  88. 

(I)  Brror  'Walvea  In  Appellate  Court. 

$=>  1078(1)  (S.D.)  Assignment  not  discussed 
abandoned.— Levandowski  v.  Levandowski.  794. 

(K)   Sabseauent  Appeals. 

€=»I097(I)  (Mich.)  Decision  on  former  ap- 
peal law  of  case. — Koscnicki  y.  Pere  Marquette 
By.  Co.,  454. 

®=>I097(I)  (Neb.)  A  question  determined  will 
not  ordinarily  be  re-examined  on  a  second  ap- 
peal.—State  V.  Farmers'  State  Bank  of  Deca- 
tur, 61. 

^=>I099(3)  (Mich.)  Question  of  damage  caused 
by  dam,  decided  twice,  held  res  judicata. — ^Hol- 
comb  V.  Alpena  Power  Co.,  687. 

XVII.  DBTBRMINATIOIT   ANn  DISPOSI- 
TION  OF   CAUSE. 

(A)  Decision  In  Qeneral. 

i8=3|l23  (Wis.)  Court  di'nded  on  appeal  af- 
firms judgment— Kroner  v.  Order  of  United 
Commercial  Travelers  of  America,  1037, 

(B)  Afflrmanee. 

«=»l  140(1)  (Minn.)  Where  record  indicates 
available  testimony  for  proper  basis  of  dam- 
ages, new  trial  ordered,  ratoer  than  reduction 
of  verdict. — Bonderson  v.  Bonderson,  8.16. 
«=>l  140(1)  (Neb.)  Appellate  court  may  af- 
firm upon  remittitur  of  excessive  recovery. — 
Fellers  v.  Howe,  122. 


(O)  Modllleatfon. 

«=»l  151  (2)  (N.O.)  Where  plaintiff  consento  to 
modificahon  of  judgment  correcting  error,  it 
will  be  so  modified. — Edgdey  Oo-op.  Grain  Co. 
V.  Spitzer,  880. 

(D)  Reversal. 

^=3 II 70(1)  (N.D.)  Error  disregarded  unless 
affecting  substantial  rights. — Cobn  t.  Wyngar- 
den,  575. 

<S=3l  170(1)  (Wis.)  Notice  to  dty  of  injury  not 
a  "pleading"  or  "proceeding"  within  cnratiTe 
statute. — Hogan  v.  City  of  Beloit,  687. 
«=ai  170(7)  (Mich.)  Admission  of  testimoigr 
as  to  statements  of  automobile  driver  in  neg- 
ligence action  held  harmless  in  view  of  drivers 
own  testimony. — ^Metcalf  v.  Peerless  Laondry  & 
Dye  Co.,  482. 

(F)  Blaadate  and    Proeeedinss   tn    Lower 
Coart. 

<S=9|  198  (Iowa)  Court's  ruling  held  not  to  ex- 
ceed requirements  of  ruling  on  former  appeal. — 
McCord  v.  Page  County,  625. 
^=»II98  (MIon.)  Bemand,  limiting  matter  to  be 
considered,  held  binding  on  trial  court. — ^Hol- 
comb  V.  Alpena  Power  Co.,  687. 
^=31199  (Minn.)  Bcfusal   to   set   aside   judg- 
ment which  bad  been  affirmed  on  appeal,  held 
proper. — Kelly  v.  McKeown,  273. 
«=»I207(I)    (N.D.)  Trial    court    must    enter 
judgment  as  directed  by  Supreme  Court — State 
V.  Frasder,  874. 

APPEARANOQ. 

®=99(3)  (Neb.)  Pleading  of  matter  amounting 
to  demurrer  is  general  appearance. — ^Maxwdl 
V.  Maxwell,  227. 

ARGUMENT  OF  COUNSEL. 

See  Criminal  Law,  «=»706;   Trial,  «=9l33. 

ASSAULT  AND  BATTEBY. 

I.  CXVIIj  LIABILITY. 

(A)   Acts  ConstltatinK  Aeaanit  or   Battery 

and  I.labllltr  Tberetor. 

€=>I8  (Iowa)  Persons  who  have  united  in 
wrongful  act  jointly  and  severally  liable. — ^Dick- 
son V.  Yates,  310. 

(B)  Aettons, 

®=>24(3)    (Mich.)  Question  of  loyalty  held  not 
an  issue.— Ellsworth  v.  Massacar,  408. 
<S=340  (Minn.)  Verdict  of   $4,000  for  assault 
and  battery  held  excessive. — ^Bonderson  ▼.  Bond- 
erson, 836. 

«=940  (Minn.)  Verdict  for  $560  against  mas- 
ter for  servant's  assault  held  proper.— Schmidt 
V.  Minor,  964. 

9=942  (MIoh.)  Conflicting  evidence  as  to 
whether  plaintiff  was  injured  held  to  make  a 
jury  case.— Ellsworth  v.  Massacar,  408. 

II.   CRIsaNAL  RBSPOITSIBILITY. 
(B)  Proaecntlon  and  Paaleliiaent. 

®=>86  (S.D.)  Evidence  as  to  prior  relations 
between  defendant  andproseeutinr  witness  held 
admissible. — State  v.  Kenstler,  259. 

Exclusion  of  defendant's  evidence,  showing 
hostility  of  prosecuting  witness,  prejudicial  er- 
ror.— Id. 

®=988  (S.D.)  Prosecuting  witness'  statement, 
showing  hostility  to  defendant,  admissible. — 
State  V.  Kenstler,  259. 

ASSESSMENT. 
See   Drains,   ^=382;     Municipal   Corporations, 
<S=>40&-536;    Taxation,  «=»319-493. 

ASSIGNMENTS. 

IV.   ACTIONS. 

«=>I37  (Iowa)  Evidence  hM  insuffident  to 
show  an  nssignraent  of  daim  for  damages. — 
Scott  V.  Habinck.  817. 
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ASSOCIATIONS. 

See  InBunmce,  «=»e96-817. 

^=320 (4)  (Minn.)  Service  on  member  of  trade 
union  held  to  confer  jurisdiction. — Fitzpatrick 
V.  International  lypograpbical  Union  of  North 
America,  17. 


ASSUMPSIT,  ACTION 

See  Work  and  Labor. 


OF. 


ASSUMPTION  OF  RISK. 

See  Master  and  Serrant,  4=9204. 

ATTACHMENT. 

See  Oarnishment. 

I.  IVATVREl  AND  OROVIID8. 

(B)   Oronnds  of  Attaoliineiit. 

«=»47(2)  (N.D.)  Should  he  dissolred  where 
grounds  are  denied  by  defendant  and  not  8D8> 
tained  by  plaintiff.— Peterson  v.  Ofland,  981. 

II.  PBOPBRTY   SUBJECT  TO  ATTACH-' 
MBNT. 

4=»57  (Minn.)  Insured's  contingent  interest, 
dependent  on  bis  outliying  beneficiary,  cannot 
be  attached.— Marphy  ▼.  Casey,  783. 

ATTORNEY  AND  CLIENT. 

See  Trial,  «s9l3& 

I.   THB   OFFICE!   OF  ATTORNHiY. 
(C)  Snapenslon  and  Disbarment. 

«=»40  (Wis.)  license  to  practice  fraudulently 

£rocnred  will  be  revoked.- In  re  State  Board  of 
law  Examiners,  379. 
4s>53(2)   (Minn.)  Evidence  in  disbarment  pro- 
ceedings held  insufficient  to  sustain  charges  of 
misconduct— In  re  Mohn,  14. 

IT.  COHPKHSATIOH  ARD  I.mil  Or 
ATTOBNBY. 

(A)  Fees  and  Other  Remuneration. 

4=»I4I  (Minn.)  Allowance  by  court  for  serv- 
ices in  nnsuccessful  speculative  litigation  held 
excessive. — Eriksson  v.  Boyum,  961. 
4=atl43  (Minn.)  Have  unrestricted  right  to 
contract  as  to  compensation.— Eriksson  v.  Boy- 
um^ 961. 

Contract  chan^g  prior  agreement  for  stipu- 
lated amount  to  reasonable  value  is  not  void, 
in  the  absence  of  fraud. — ^Id.- 

Client  has  unrestricted  right  to  agree  with 
attorney  as  to  compensation. — Id. 
^s»l44  (Minn.)  Contract  construed  as  obligat- 
ing client  to  compensate  attorney  in  case  suit 
failed. — Eriksson  v.  Boyum,  961. 
4=>I50  (Minn.)  Amount  in  settlement  without 
plaintiff's    attorney's    knowledge   is    basis    for 
computing  attorney's  agreed  percentage  of  re- 
covery from  defendant.— Miner  v.  Payne,  673. 
4=3 1 51   (Neb.)  Attorneys  engaged  for  contin- 
gent fee  will  be  held  to  share  equally,  in  the 
absence  of  agreement. — Jones  v.  Thomas,  151. 

Under  agreement  that  one  attorney  shall 
cease  action  and  another  receive  extra  com- 
pensation, latter  is  entitled  to  reasonable  sum 
for  additional  services,  and  former  to  reason- 
able value  of  services  as  measured  by  ultimate 
fee  realized. — Id. 

4=>I53  (Minn.)  Failure  to  communicate  In- 
formation concerning  client's  interests  held  not 
to  forfeit  compensation. — Selover  v.  Hedwall, 
180. 

4=»l  56  (Minn.)  Stipulation  to  submit  question 
of  value  of  attorney's  services  to  court  held 
valid.— Eriksson  v.  Boyum,  961. 

(B)  l,len. 

«=»i90(4)  (Minn.)  Evidence  held  not  to  re- 
quire finding  that  amended  complaint  by  attor- 


ney, intervening  to  enforce  lien  was  an  attempt 
to  fabricate  cause  of  action.— Miner  v.  Payne, 
673. 

ATTORNEY  GENERAL. 

4=>2  (Neb.)  "Assistant"  is  not  an  independ- 
ent officer. — Lower  v.  State.  174. 
®=33  (S.D.)  Salary  given  Attorney  General  as 
member  of  Securities  Commission  not  addi- 
tional compensation  in  violation  of  Constitu- 
tion.—State  V.  Beeves,  1007. 

AUTOMOBILES. 

See  Uvery  Stable  and  Garage  Keepers. 

BAILMENT. 

See  Pledges. 

«E94  (Midi.)  Subject  of,  must  consist  of  per- 
sonal property. — Clark  v.  Chapman,  497. 
<S=93I(I)  (Mleh.)  Proof  of  baUee's  failure  to 
deliver  on  demand  establishes  a  prima  fade 
case  against  bailee.— Tatro  v.  Baker-Fisk-Hn- 
gill  Co.,  449. 

BANKS  AND  BANKING. 

VI.  LOAir,  TRUST,  AMD  IMVBSTMBST 
COHPANIBS. 

<8=»3I21^  [Nsw,  vel.  6A  Key-No.  Series] 

(Neb.)  Shares  of  stock  in  trust  company 
are  distinct  from  capital  stock  or  property  and 
assets.— Peters  Trust  Co.  v.  Douglas  County, 
812. 

BASTARDS. 

ni.   PROCBEDINGS   UNDXIR   BASTARDY 
I.A'VirS. 

«=>I9  (Neb.)  Proceeding  under  bastar^  act 
"quasi  criminal  proceeding."— Bolich  v.  Robin- 
son, 218. 

ig=323  (Neb.)  Adoiition  of  child  daring  pend- 
ency of  action   relieves  mother  from  liability 
for  its  support.— Bolich  v.  Robinson,  218. 
«=s>7l   (Neb.)  Alibi  a  legitimate  defense.— Bo- 
lich V.  Robinson,  218. 

9=>78  (New.)  Mother  may  recover  lying-in  ex- 
penses after  adoption  of  child  during  penden- 
cy of  suit- Bolien  v.  Robinson,  218. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  «s>696-S17. 

BILLS  AND  NOTES. 

I.  RE3<IUI8ITBS  AND  VALIDITY. 
(D)  Aoneptanoe. 
4=»86  (S.D.)  Bank  on  promise  to  pay  individ- 
ual's draft  did  not  become  liable  on  draft  drawn 
by  company. — First  Nat.  Bank  v.  Black  Hills 
Tmst  &  Savings  Bank,  286. 

OB)  Consideration. 

«=»92(l)  (Neb.)  Note  held  supported  by  con- 
sideration.—Craver  V.  McPherson,  71. 

IV.  NBGOTIABILITY  AMD  TRANSFBR. 
(A)  Instrnmenta  Nearotlable. 
4=>I58  (S.D.)  Provision  in  six -months  note 
for  interest  at  8  per  cent,  payable  semiannual- 
ly, with  interest  at  12  per  cent,  after  maturity 
or  default,  held  not  to  make  note  nonnegotia- 
ble  for  uncertainty.— Sharpe  v.   Schoenberger, 

9=9 1 60  (S.D.)  Provision  for  payment  of  attor- 
ney's fees  on  default  held  nullity  not  affecting 
negotiability.— Sharpe  v.  Schoenberger,  209. 

V.   RIGHTS  AND  I.IABII.ITIBS  ON  INDORSB- 
MBNT  OK  TRANSFBR. 

(D)  Bona  Fide  Purehasers. 

®=»330  (S.D.)  Holder  in  due  course  mast  have 
acquired  note  from  payee  or  prior  indorsee  and 
not  by  issue  or  delivery  from  maker. — Brittoa 
MiUing  Co.  v.  Williams,  265,  26& 
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Third  party,  to  whom  corporation  aeUing  stock 
causes  note  for  purchase  money  to  be  made 
payable,  held  not  a  "holder  in  due  course."— Id. 
4=9343  (Neb.)  A  bank  purchasing  with  full 
knowledge  that  the  note  was  given  to  pay  in- 
surance premium  prior  to  delivery  of  policy 
held  not  a  bona  fide  holder.— Stockmen's  State 
Bank  v.  Fisher,  66. 

VIII.  AUTIOHB. 

d=>452(2)  (Neb.)  Maker  of  notes  to  corpora- 
tion for  capital  stock  delivered  held  estopped 
to  deny  ownership  by  corporation.— Union  Nat. 
Bank  of  Beloit,  Kan.,  v.  Moomaw,  51. 
®=>453  (Iowa)  Parol  agreement  to  vary  blank 
indorser's  liability  held  inadmissible. — Berry  t. 
Gross,  661. 

€=»497(S)  (Neb.)  When  burden  on  plaintiff  to 
show  that  it  is  a  bona  fide  holder  stated.— Un- 
ion Nat.  Bauk  of  Beloit,  Kan.,  v.  Moomaw,  51. 
«=35I6  (Minn.)  Evidence  held  to  justify  ver- 
dict for  defendant.— Drovers'  Cattle,  Loan  & 
Inv.  Ck).  V.  McGraw,  366. 

®=3SI6  (S.D.)  Proof  of  possession  and  own- 
ership of  note  prima  facie  case  for  plaintiff. — 
Britton  Milling  Co.  y.  WflUams,  265,  268. 
€=>537(6)  (Neb.)  On  conflicting  evidence,  bona 
fides  for  jury.— Union  Nat.  Bank  of  Beloit, 
Kan.,  V.  Moomaw,  51. 

BOUNDARIES. 

I.  DESCRIPTION. 

€=>3(3)  (Minn.)  Courses  and  distances  shown 
on  plat  must  yield  to  monuments. — Hunt  t. 
Keye,  840. 

Width  of  railroad  in  plat  locating  adjoining 
street  must  yield  to  width  as  marked  on  ground. 
— Id. 

II.  BSTIDBNCE,  ASCBRTAINMBNT,  AND 
ESTAULISUMENT. 

<3=»37(3)  (Neb.)  Evidence  sustaining  finding 
as  to  location  of  government  quarter  comer. — 
McShane  v.  Murray,  147. 
<S=352(2)  (Iowa)  Plaintiff  Aeld  to  have  waived 
allowance  of  time  to  file  exceptions  to  com- 
missioner's report. — Cronk  v.  Dunlap,  637. 

BiniACH  OF  MARRIAGE   PROMISE. 

€=»2I  (Neb.)  Evidence  as  to  defendant's  rep- 
utation for  wealth  held  admissible.— Fellers  t. 
Howe,  122. 

<S=s>3l  (Neb.)  |23,<X)0  A«M  excessive  for  breach 
of  marriage  promise.— Fellers  v.  Howe,  122. 

BRIBEBY. 

€s>l(2)  (Mich.)  Police  officer  prosecuted  un- 
der wrong  statute.— People  v.  McDonald,  860. 

BRIDGES. 

I.  BSTABUSHMBN'T,  CONSTRVCTIOlf,  AND 
BIAINTElNANCfi:. 

<Ss>20(2)  (Neb.)  A  "culvert"  is  a  "bridge" 
within  the  statute  validating  contracts  for 
construction  or  r^air  of  bridges.— Central 
Bridge  &  ConBtrnction  Co.  v.  Saunders  (Douo- 
ty,  220. 

BRIEFS. 

See  Appeal  and  Error,  4=>757. 

BROKERS. 

n.  BMPLOYMBNT  AND   AOTHORITT. 

C=38(3)  (Minn.)  Finding  that  brokers  oego- 
tinting  lease  of  office  building  was  lessor's 
agent  sustained.— O'Neil  v.  Davidson,  194. 
<S=»8(3)  (Neb.)  Evidence  held  insufficient  to 
sustain  defenses  as  to  expiration  of  contract 
and  revocation  of  contract  before  production  of 
purchaser. — Baughan  v.  Schnelke,  164. 
«=»ll  (Neb.)  Plaintiff  may  not  recover  for 
loss  of  profits  on  sale  which  was  not  bona  fide. 
— Lowman  t.  Shotkoski,  107. 


IT.  COMFBNSATIOH  AND  I.IBN. 

9=s>43(2)  (Wis.)  Having  performed  services, 
may  recover  on  quantum  meruit  notwithstand- 
ing invalidity  of  parol  contract. — Seifert  v.  Dirk, 
698. 

i&=>46  (Minn.)  Where  broker's  agent  has  no 
exclusive  right,  owner  may  sell  without  being 
liable  for  commissions.— Peters  v.  Ruebenha- 
gen,  16. 

€=»57(l)  (Minn.)  Broker  not  entitled  to  com- 
mission 'for  tender  of  contract  not  bi  accord- 
ance with  authorisation.— Bergh  v.  Stanek,  371. 
®=>57(l)  (Minn.)  Broker  agreeing  to  sell  for 
cash,  procuring  a  purchaser  for  part  cash  and 
assumption  of  mortgage,  does  not  earn  com- 
mission.- H.  W.  White  Inv.  Co.  v.  Kelso,  790. 
€=>60  (Iowa)  Abandonment  of  contract  nego- 
tiated by  parties  does  not  defeat  right  to  re- 
tain commission  from  deposit  made  by  pnr- 
chaser.— Smith  v.  Eells,  386. 

V.  ACTIONS  FOR  COMPENSATION. 

^=982(1)  (Wis.)  To  recover  on  quantum  meru- 
it for  services  rendered  under  invalid  parol  bro- 
kerage contract,  must  plead  such  cause  of  ac- 
tion.—Seifert  V.  Dirk,  69a 
€=>86(l)  (Minn.)  Evidence  sustaining  finding 
that  owner  rejected  prior  sale  by  broker  with- 
out cause.— Peters  v.  Rnebenhagen,  16. 
«=>88(l)  (Mlns.)  Evidence  in  action  for  com- 
mission held  to  present  issues  of  fact  for  juTjr. 
—Alton  V.  Merritt,  610. 

TI.    RIGHTS,  PO'WBRS,  AND  I.IABII.ITIBS 
AS   TO  THIRD   PERSONS. 

<8=>I02  (Minn.)  Purchasers  from  agent  held 
entitled  to  rescind  for  fraud,  and  recover 
amotmt  paid  to  a|[ent  who  was  to  receive  ex- 
cess over  fixed  price.— Berry  v.  Rotii,  274. 

BURGLARS. 

II.  PROSECUTION  AND  PUNISHMBNT. 

€=>45  (Mich.)  Evidence  as  to  intent  to  use 
burglar's  tools  sufficient  to  go  to  jnnr.— People 
v.  Donvan,  863. 

BURYING  GROUNDS. 

See  Ometeries. 

CANCELLATION  OF  INSTRUMENTS. 

I.  RIGHT  OF  ACTION   AND  DEFENSBS. 

^s>IO  (Mloh.)  Failure  to  receive  interest  in 
crops  transferred  not  grounds  for  rescission. — 
Dennis  v.  Slyman,  684. 

4=>22  (S.D.)  Suit  to  rescind  conveyance  not 
barred  by  absence  of  notice  of  intention  to  de- 
clare forfeiture.— Hegge  v.  Hegge,  800. 

II.  PROCEEDINGS   AND  RELIBF. 

4=>35(3)  (Neb.)  In  action  to  cancel  deeds  it 
is  proper  to  join  party  fraudulently  obtaining 
it  with  the  party  purchasing  with  notice. — 
Bailey  v.  C!hilton,  939. 

<&=>37(4)  (S.D.}  Offer  to  restore  nonnegotiable 
note  not  condition  of  rescission.- Hegge  t. 
Hegge,  800. 

CARRIERS. 

I.  CONTROL  AND  REGVLATIOII  OF 
COMMON   CARRIERS. 

(B)  Interatatf!    nnd    International    Trans* 
portatlon. 

«=932(2)  (Minn.)  Provision  in  bill  of  lading 
filed  with  Commission  requiring  notice  <3 
claims  in  writing  cannot  be  waived  by  carrier. 
— Carbic  Mfg.  (3o.  v.  Western  Express  Co.,  36. 

II.  OARRIAGB  OF  GOODS. 

(F)  Loss  of  or  Injory  to  Goods. 

«=>I08  (Minn.)  A  carrier  is  an  insurer  of  the 
safe  transportation  of  goods.- De  Vita  t. 
Payne,  184. 

iS=3|  10  (Iowa)  Duty  of  carrier  to  carry  a  ship- 
ment safely  with  due  regard  to  its  <^aracter. — 
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E.  H.  Emery  &  Co.  t.  American  Refrigerator 
Transit  Co.,  760. 

^s>ll7  (Mlim.)  Inapectdon  bj  cosaicnor  before 
loading  held  not  to  relieve  carrier  from  duty  of 
furnisbinc  suitalile  cars.— De  Vita  v.  Payne, 
184. 

«=>I2I  (Minn.)  It  availB  nothing  to  show 
shipper  negligent  if  damage  would  not  have  oc- 
curred except  for  carrier's  fault.— De  Vita  v. 
Payne,  184. 

(H)  Iilmltetlon  of  UabUltr- 

«=»I59(I)  (MlnnO  Notice  of  claim  hM  not 
sufficient  within  bill  of  lading.— Carbic  Mfg.  Co. 
T.  Weatera  Express  Co.,  35. 

(I)  Ooma«etlas  Carriers. 

4=9180(3)  (Minn.)  Bill  of  lading  provision  as 
to  time  for  suits  for  and  notice  of  loss  held 
not  to  apply  where  carrier's  agent  received 
and  absconded  with  money  collected  for  goods. 
— M.  W.  Savage  Factories  v.  Canadian  North- 
ern By.  Co.,  367. 

«3>I85(3)  (Minn.)  Proof  of  delivery  to  car- 
eer in  good  condition  and  to  consignee  in  dam- 
aged condition  sufficient  to  sustain  recovery 
against  initial  carrier.— De  Vita  v.  Payne,  184. 
4=»I87  (Iowa)  Under  evidence  as  to  negligent 
handling  of  shipment  of  grapes  direction  of  ver- 
dict for  defendant  held  error.— Bolatti  v.  Wa- 
bash By.  Co.,  841. 

lU.  OARRIAaBl  OF  LITB  STOCK. 

4=9208  (N.  D.)  When  furnishing  facilities  and 
utilities  for  reception  of  cattle  carrier  must 
have  same  suitable  and  reasonably  safe.— Boolce 
&  Olson  r.  Payne,  803. 

4=9219(4)  (Neb.)  A  notice  to  a  shipper,  after 
failure  to  make  connections  h^ld  to  constitnte 
delay  under  original  shipping  agreement.— Ber- 
liner V.  Director  General  of  Bailroads,  914. 
4=>229(2)  (Neb.)  Measure  of  damages  for  de- 
layed shipment  stated.- Berliner  ▼.  Director 
(General  of  Bailroads,  014. 
4a»230(2)  (N.D.)  Carrier's  breach  of  duty  and 
contributory  negligence  as  to  stock  lost  in  wan- 
dering into  a  reservoir  before  shipment  held  for 
the  jury.— Booke  &  Olson  v.  Payne,  808. 

IT.  OARRIAOB  OF  FASSFNaBRS. 

(D)  Personal  Injuries. 

4=9280(4)  (Neb.)  Owner  of  passenger  elevator 
must  use  same  care  as  common  carriers. — 
DaUey  v.  Sovereign  Camp,  W.  O.  W.,  920. 
4s»283(5)  (Neb.)  Building  owner  liable  for  in- 
jury of  person  without  fault  by  elevator  operat- 
ed by  unskilled  and  inexperienced  person. — 
Dailey  v.  Sovereign  C>mp,  W.  O.  W.,  920. 


(K) 


Contrlbntory    Nevllarenee    of    Person 
Injured. 


4=»347(6)  (Iowa)  Passenger's  contributory 
negligence  held  a  jury  question.— McDonald  v. 
TeUow  Taxicab  Co.,  291. 

CEMETERIES. 

4=9)1  (Mich.)  Order  of  court  unnecessary  for 
transfer  by  township  of  cemetery  to  associa- 
tion.—Bowley  ▼.  Laingsburg  Cemetery  Ass'n, 
480. 

4=>I5  (Mich.)  Certificate  of  purchase  of  lot 
held  to  give  only  right  of  burial. — Rowley  ▼, 
Laingsburg  Cemetery  Ass'n,  480. 

CEBTIORARL 

I.  NATORB  AND  OROUNDS. 

4=94  (N.D.)  Will  not  lie  where  magistrate  is 
acting  witlun  statutory  authority  and  other 
remedy  is  available. — Martin  v.  Ludowese,  675. 
4=923  (Mlllil.)  Question  of  wisdom  of  act  of 
county  board  in  designating  road  as  state  high- 
way cannot  be  considered.— Johnson  v.  Math- 
ews, 214. 


II.  PROOEBDnrOS  Ain>  dbtbrminatioit. 

4=960  (Mich.)  Writ  dismissed,  where  no  re- 
turn by  judge  to  whom  directed,  and  no  effort 
made  to  secure  one.— Harrington  v.  Otsego 
County  Board  of  Sup'rs,  396. 

CHANCERY. 

See  Equity. 

CHATTEL  MORTGAGES. 

V.  RIGHTS  AND  RBMBDIB9  OF  CRBD. 
ITORS. 

4=9 1 97 (I)  (N.D.)  Creditor  attaching  engine 
prior  to  filing  of  purchase  money  mortgage  held 
not  subsequent  creditor  in  good  faith. — Moen 
T.  Kilzer   Lumber  Co.,  989. 

VII.  RBUOVAIi  OR  TKANSFBR  OF  PROP- 
BUTY  BY  MORTGAGOR. 

(A)  Rights  and  Uabllltles  of  Parties. 

4=9229(1)  (N.D.)  Evidence  in  conversion  ac- 
tion held  to  warrant  directing  verdict  for  de- 
fendant purchasers  from  mortgagor. — American 
State  Bank  v.  Dayton,  665. 

IX.  F0RBCI.09VRB. 

4=0253  (8.D.)  Right  to  foreclose  for  failure 
to  maintain  iiisurance  held  waived.— Hesnard  v. 
Larive,  972. 

Bight   to  foreclose  for  failure  to  pay   taxes 
held  waived. — Id. 

4=9278  (Iowa)  Evidence  held  sufficient  to  show 
purchaser  knew  of  and  assumed  mortgage. — 
Doyle  V.  Lytle  Inv.  Co.,  721. 

CHILDREN. 

See  Infants;  Parent  and  C!Uld. 

CITIES. 

See  Municipal  Corporations. 

CLASS  LEGISLATION. 

See  Constitutional  Law,  4=»212-253. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSIONERa 

See  Public  Service  Commissions. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction. 

^»6(4)  (Iowa)  Settlement  of  disputed  claims 
upheld,  though  claims  not  valid  or  enforceable. 
—Stuart  v.  White.  337. 

4=9 1 1  (Iowa)  Universally  favored. — Stuart  v. 
Wbite.  337. 

4=922  (Neb.)  One  claiming  that  a  settlement 
did  not  include  all  debts  due  must  plead  and 
prove  it.— Stuart  v.  Torry,  215. 
^=324  (S.D.)  Whether  there  was  a  settlement 
of  buyer's  claim  for  damages  for  breach  of  war- 
ranty held  for  the  jury. — ^Mundon  v.  Greenamey- 
er,  257. 

CONDEMNATION. 
See  Eminent  Domain. 

CONSPIRACY. 

I.  CIVIL.  I,IABILITT. 

(A)  Acts  Constltntinar  Gonsptraoy  and  1.1- 
abillty  Tberefor. 

4=96  (Iowa)  Gravamen  of  action  for  assault 
and  trespass  on  the  person,  is  the  assault  and 
trespass  and  not  conspiracy.— Dickson  t.  Yates, 
310. 

(B)  Actions. 

4=921  (Mich.)  Conflicting  evidence  as  to 
whether  plaintiff  was  injured  held  to  make  a 
Jury  case.— Ellsworth  t.  Massacar,  408. 
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n.  CRIHIHJX  RESP01(8IBII.ITY. 
(B)   Prosecntlon   and  Fiinl»I>m«nt. 

<8=43(t2)  (Iowa)  Plaintiff,  alleging  conspira- 
cy,  without  proof  thereof,  may  recover  for  as- 
sault committed. — Dickson  v.  Yates,  310. 

CONSTirVTIONAL  LAW. 

See  Statutes,  «S=»21-121. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 

II.  CONSTRUCTION.  OPERATION,  AND  E]N> 

FORCEMBNT  OF  CONSTITU- 
TIONAIi   PROVISIONS. 

^s>l3  (S.D.)  Effect  given  to  intent  of  fram- 
ers.— State  v.  Reeves,  093. 
«=»I4  (S.D.)  Words  presumed  to  have  been 
used  in  their  ordinary  sense. — Cbristopherson 
V.  Reeves,  1015. 

4S326  (S.D.)  Legislature's  power  restricted 
only  by  powers  delegated  to  federal  govern- 
ment and  restrictions  of  state  Constitution. — 
State  V.  Reeves,  993. 

^s>26  (S.D.)  Rule  as  to  iniplied  powers  and 
limititions  stated.— State  v.  Reeves,  1007. 
«=>38  (S.D.)  Validity  of  statute  not  depend- 
ent on  existence  of  facts  rationally  believed 
to  be  established.— State  v.  Reeves,  993. 
®=339  (Iowa)  Law  or  ordinance  not  void  or 
unreasonable  because  forbidding  acts  thereto- 
fore innocent  and  lawful.— City  of  Des  Moiyes 
V.  Manhattan  Oil  Co.,  823. 

41=943(1)  (Nsb.)  Owner's  actual  Icnowledge 
cannot  invalidate  proceedings  under  condemna- 
tion act,  invalid  because  it  did  not  provide  for 
notice.— Albin  v.  Consolidated  School  Dist  No. 
14  of  Richardson  County,  141. 
<S=>47  (S.D.)  Statute  constitutional,  unless  it 
Appears  otherwise  from  language  of  act  or 
judicially  Itnown  facts.- State  v.  Reeves,  993. 
$=948  (Iowa)  Acts  not  held  invalid  except  in 
clear  case.- (Jamaras  v.  Sioux  City,  821. 

Acta  construed  to  uphold  validity. — Id. 
^=>48  (Iowa)  Statute  not  Aeiti  unconstitutional 
unless  clearly  so.— City  of  Des  Moines  ▼.  Man- 
hattan OU  (^o.,  823. 

^=348  (S.D.)  Unconstitutionality  of  statute 
must  appear  beyond  reasonable  doubt. — State 
v.  Reeves,  993. 

Statute  must  be  construed  so  as  to  be  held 
valid,  if  possible.- Id. 

Statute   presumed   constitutional. — Id. 

Legislature   presumed   to   have   found   exist- 
ence of  facts   necessary  to   validity   of   stat- 
ute.—Id.  ... 
'<S=»48  (S.D.)  Statute   sustained   unless   clear- 
ly nnconstitutional.— State  T.   Reeves,  1007. 

III.  DISTRIBUTION     OF    GOVBRNMRNTAI. 

POYVBRS  AND  FUNCTIONS. 

<A)    liearl'lBtlve    Powers    and    Delesatlon 
Thereof. 

^=»60*(lowa)  Constitutional  guaranties  and  re- 
strictions against  delegation  of  powers  not  de- 
signed to  limit  police  powers. — City  of  Des 
Moines  r.  Manhattan  Oil  Co.,  823. 

Act  requiring  cities  to  create  restricted  resi- 
dence districts  on  petition  of  owners  held,  not 
to  delegate  authority  to  private  persons.- Id. 

(B)  Jadleial  Povrera  «Bd  Fnmotlon*. 

4=970(1)  (S.D.^  Acquisition  and  maintenance 
of  pulilic  buildings  an  exercise  of  legislative 
powers  with  which  court  has  no  concern.— State 
V.  Reeves,  993. 

4=370(3)  (Iowa)  Courts  cannot  interfere  vrith 
police  regulation  unless  clearly  unconstitutional, 
or  not  within  legislative  jurisdiction.— City  of 
Des  Moines  v.  Manhattan  Oil  Co.,  823. 
4=370(3)  (S.D.)  Legislative  determination  as 
to  expense  allowance  given  judges  conclusive 
in  absence  of  bad  faith. — State  v.  Reeves,  993. 
Act  not  void,  regardless  of  how  inconsider- 
ate, illogical,  or  shocking,  where  not  in  con- 
flict with  Constitution.— Id. 


IV.  POUCR  POIVRR  nr  SENSSRAIi. 

$=381  (Iowa)  Gasoline  and  oil  filling  station 
may  be  enjoined  .in  exercise  of  police  power, 
though  not  nuisance  per  se. — City  of  Des  Moines 
V.  Manhattan  Oil  Co.,  823. 

"Police  power"  defined. — Id. 

Subject  of  police  regulation  need  not  be  in- 
herently wrong,  nor  does  fact  it  restricts  in- 
dividual citizen's  rights  render  it  void. — Id. 

Police  power  extends  to  public  convenience 
and  prosperity  as  well  as  health  and  morals.— 
Id. 

IX.   privii.e:ge:s    or   ibimunitibs,   and 

CLASS   I.ESGIS1.ATION. 

4=3206(1)  (Iowa)  Constitutional  guaranties 
and  restrictions  abridging  the  privileges  and  im- 
munities of  citizens  not  designed  to  limit  police 
powers.— (Sty  of  Des  Moines  ▼.  Manhattan  Oil 
Co.,  823. 

X.   BaUAI.  FROTBCTION    OF  LAIVS. 

&=>2I2  (Iowa)  Constitutional  guaranties  and 
restrictions  as  to  equal  protection  of  laws  not 
designed  to  limit  police  powers. — City  of  Des 
Moines  v.  Manhattan  Oil  Co.,  823. 

XI.  DUB  PROCESS  OF  IiADT. 

4=>25l  (Neb.)  <a>ue  process  of  law"  con- 
strued.— Albin  ▼.  Consolidated  School  Dist.  No. 
14  of  Richardson  County,  141. 
®=>253_(lowa)  Constitutional  guaranties  and 
restrictions  as  to  due  process  of  law  not  design- 
ed to  limit  police  powers.— City  of  Des  Moines 
T.  Manhattan  OU  Co..  823. 
<8=>28l  (Nab.)  Condemnation  aet  invalid  for 
failure  to  provide  for  notice  of  meeting  of  ap- 
praisers.—Albin  V.  Consolidated  School  Dist 
No.  14  of  Richardson  County,  141. 
4=3296(1)  (Minn.)  Act  defining  and  regulat- 
ing matemi^  hospitals  held  not  in  violation  of 
Constitution  as  taking  property  witJiout  due 
process  of  law. — State  v.  Women's  and  Chil- 
dren's Hospital  Ass'n,  1022. 
4=3315  (Minn.)  Denying  injunction  against  vil- 
lage and  others,  restraining  removal  of  build- 
ings and  mining  ore  from  town  site,  held  not  in 
violation  of  due  process  clause. — Reed  r.  Vil- 
lage of  Hibbing,  842. 

CONTINUANCE. 

See  Oiminal  Law,  4='58&-«08. 

CONTRACTS.       , 

See  Assignments;  Bills  and  Notes;  Breach  of 
Marriage  Promise;  Compromise  and  Settle- 
ment; Covenants;  Exchange  of  Property; 
Frauds,  Statute  of;  Guaranty;  Indemnity; 
Novation;  Release;  Sales;  Specific  Perform- 
ance;   Vendor  and  Purchaser. 

I.  REQUISITES   AND  VAXIDITY. 

(A)  Natare  and  Essentials  In  General. 

4=>I0(4)  (S.D.)  Requiring  seller  to  deliver 
goods  on  buyers  order,  without  obligation  on 
buyer's  part  to  accept  goods,  void  for  want  of 
mutuality.— McCauU-Dinsmore  Co.  v.  Heyler, 
243. 

Void  for  want  of  mutuality  for  failare  to  ob- 
ligate buyer  to  order  goods  became  binding  on 
buyer's  order  of  goods. — Id. 

(B)  Parties,    Proposals,    and    Aceevtane*. 

4=>23  (Minn.)  An  offer  to  accept  with  qualifi- 
cation not  acceded  to  is  rejection. — Bergh  v. 
Stanek,  371. 

<0)  Formal  Reantsltea. 

4=931  (Mich.)  Writing  not  necessary,  unless 
required  by  positive  law. — ^Pangburn  v.  Sif- 
ford,  612. 

(D)   Consideration. 

4=973  (Iowa)  Covenant  not  to  sue  a  sufficient 
consideration    for    payment    by    covenantee.—! 
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n.  consTRDonoN  and  opbration. 

(A)    General  Rules  o(  Constrnetlon. 

4=s>l43  (Minn.)  Rules  of  construction  inappli- 
cable, where  language  unequiTOcal,— Northern 
Welding  Co.  v.  Jordan,  39. 
«s»IS2  (Neb.)  Court  will  give  doe  force  to 
pammatical  arrangement  of  word*  and  danaes 
in  construction  unless  varying  with  parties'  in- 
tention.—Baylor  V.  HaU,  886. 

A  relative  word  or  clause  will  generally  be 
construed  as  referring  to  its  nearest  anteced- 
ent—Id. 

<S=>I69  (Neb.)  Where  written  contract  is  sus- 
ceptible of  two  interpretations,  parol  evidence 
introduced  without  objection  will  be  considered. 
— Lowman  v.   Shotkoski,  107. 

(C)   Snbiect-Mntter. 

4=3 1 89  (Neb.)  Clause  construed  as  referring 
to  its  nearest  antecedent.— Baylor  t.  Hall,  886. 

IV.   RESCISSION   AND  ABANDONMENT. 

«=>252  (Iowa)  Agreement  to  rescind  implies 
obligation  to  restore  status  quo.- Smith  t. 
Eells,  S86. 

V.  PERFORMANCE  OR   BREACH. 

4=»320  (N.D.)  Right  of  recovery  for  defec- 
tive performance  stated. — Kasbo  Const.  Co. 
V.  Minto  School  Dist.  of  Cavalier  County,  1029. 

CONVEBSION.  ' 

See  Trover  and  Conversion. 

4=al9(2)  (Neb.)  Devise  to  wife  for  life,  with 
direction  for  sale  at  her  death,  worked  equita- 
ble conversion  as  of  testator's  death.— Maxwell 
V.  Maxwell,  227. 

CORPORATIONS. 

Bee  Banks  and  Banking;  Carriers;  Municipal 
Corporations;  Public  Service  Clommissions; 
Railroads;  Street  Railroads;  Telegraphs  and 
Telephones. 

TV.  OAPITAIi,     STOOK.     AND     DIVIDENDS. 
(B)   Sabaerlptloni  to   Stock. 

4=379  (Neb.)  Not  bound  by  agent's  oral  agree- 
ment where  written  contract  provided  that  no 
other  agreements  should  be  binding.— Sdiuster 
v.  North  American  Hotel  Co.;  136. 

(D)  Transfer  of  Shares. 

«=9ll6  (S.D.)  Statements  by  seller  of  stock 
held  representations  of  fact. — Britton  Milling 
Co.  V.  WnUams.  266,  268. 

«=>I2I(6)  (S.D.)  Whether  buyer  of  stock  was 
induced  by  misrepresentations  to  sign  purchase- 
money  note  held  for  jury.— Britton  Milling  Co, 
T.  Williams,  266,  268. 

4=9127  (MIsn.)  Corporation,  en  learning  of 
assignment  of  stock,  may  transfer  on  records 
without  surrender  thereof  or  request  from  pur- 
chaser.— Ohman  v.  Lee,  41. 

Statutes  and  by-laws  as  to  transfer  of  stock 
may  be  waived  by  corporation.- Id. 
<8=>I39  (Minn.)   Stubs  in  stockbook   held  evi- 
dence  of   transfers   therein   noted.— Ohman   v. 
Lee,  41. 

Stock  transfers  on  records  presamed  prop- 
erly made.— Id. 

V.  MBMBBRB  AND  STOCKHOIiDBRS. 

(D)  Uabillty  tor  Corporate  Debts  and 
Acts. 

4=»244(5)  (Minn.)  Purchase  of  stock  consti- 
tntes  authority  to  transfer  of  record.— Ohman 
V.  Lee,  41. 

Purchaser  of  capital  stock  exercising  stock- 
holder's rights  liable  as  such,  though  stock  not 
transferred  on  records.— Id. 


VI.  OFFIOBRS  AND  AaENTS. 

(C)   Rl«bts,  Duties,   and    Liabilities   as   to 
Corporation  and  Its  Mentbers. 

«s>320(l)  (Minn.)  Volunteer  stockholder's  ac- 
tion against  trustees  to  compel  restoration  of 
profits  wrongfully  appropriated  is  in  effect  a 
suit  by  corporation.— Eriksson  v.  Boyum,  9ftl. 

Volunteer  stockholder,  suing  trustees  for 
wrongful  appropriation  of  profits,  cannot  bind 
corporation  for  expenses  if  suit  foils.— Id.  , 


VII. 


CORPORATE   POWERS   AND 
LIABILITIES. 


(B)  Representation  of  Corporation  by  Of-- 
Seers  and  Asents. 

4=3414(5)  (Neb.)  Notes  held  admissible  with- 
out proof  of  authority  of  treasurer  of  payee  to 
execute  indorsement. — Union  Nat.  Bank  of  Be- 
loit,  Kan.,  v.  Moomaw,  51. 
4=>432(I2  (Mich.)  Evidence  held  to  show  pri- 
ma facie  apparent  power  in  director  to  em- 
ploy manager  of  branch  office.— Hunt  v.  Strom- 
berg  Motor  Devices  Co.,  459. 
4=3433(1)  (Mich.)  Question  of  agency  for 
jury,'  lif  reasonably  inferable  from  evidence. 
—Douglas  v.  Insnrance  Go.  of  North  America, 
630. 

XI.    DISSOLUTION    AND    FORFEITVRH    OP 
FRANCHISE. 

4=3619  (Neb.)  Directors  of  dissolved  corpors- 
tion  whose  duties  as  trustees  are  fixed  by  stat- 
ute not  entitled  to  instructions  from  equity 
court.— ShurtlefE  v.  Schoenleber,  814. 

Before  equity  assumes  control  of  trustees  of 
dissolved  corporation,  neglect,  omission  of  duty, 
or  abuse  of  trust  must  appear. — Id. 
4=3625  (N.D.)  In  action  by  receiver  against 
treasurer  for  accounting,  evidence  held  to  sus- 
tain judgment  of  dismissal.— Meyer  v.  Bernett, 
610. 

XII.  FOREIGN   CORPORATIONS. 

4=3665(3)  (Minn.)  Changes  of  rates  and  bene- 
fits by  fraternal  beneficiary  association  pertain' 
to  its  internal  affairs.— Olsen  v.  Danish  Broth- 
erhood in  America,  178. 

Courts  will  not  interfere  with  management  of 
internal  affairs  of  foreign  fraternal  beneficiary 
association.— Id. 

COSTS. 

IV.   SECURITY  FOR  PAYMENT. 

®=>li8  (Iowa)  Amount  of  cost  bonds  in  dis- 
cretion of  trial  court— Miller  v.  McCutchan, 
387. 

COUNTERCLAIM. 

See  Set-Off  and  C!ounterclaim. 

COUNTIES. 

IV.  FISCAL  MANAGEMENT,  PUBLIC  DEBT, 
SECURITIES,   AND    TAXATION. 

4=>IS2  (Neb.)  Bridge  construction  in  antici- 
pation of  levy  valid.— Central  Bridge  &  Con- 
struction Co.  V.  Saunders  County,  220. 

Bridge  construction  held  not  invalid  for  want 
of  funds.— Id. 

Cost  of  culverts  chargeable  to  county  bridge 
fund.- Id. 

<^=3l68(2)  (Nob.)  When  warrants  not  payable 
from  funds  of  snbaeqaent  year. — Central  Bridge 
&  Construction  Co.  v.  Saunders  County,  220. 
4=3 1 78  (Neb.)  Special  provision  for  submit- 
ting to  voters  proposition  for  bonds  for  county 
courthouse  controls  rather  than  general  provi- 
sions.- State  v.  Marsh,  901. 
4=3l90(2)  (Neb.)  The  words  "plus  85  per 
cent  of  the  levy  for  the  current  year,"  as  re- 
lated to  bridge  funds,  construed. — Central 
Bridge  &  Construction  Co.  v.  Saunders  Coun- 
ty, 220. 

"Current  year"  and  "ensuing  year"  as  used 
in  statute  relating  to  bridge  funds  construed. 
-Id. 
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<3=al90(2)  (N.D.)  Act  construed  as  Umitiiig 
total  taxes  to  one-third  of  combined  levies  for 
years  191&-1920.— Northern  Pac.  B.  Co.  v. 
Tucker,  983. 

V.  CLAIMS   AGAINST  COUNTY. 

<Ss>l98  (Neb.)  Interest  must  be  contracted 
for  or  imposed  by  statute. — Central  Bridge  & 
Construction  Co.  t.  Saunders  County,  220. 

COURTS. 

See  Criminal  Law,  €=s>84;  Judges;  Justices  of 
the  Peace;   Prohibition. 

I.   NATCRB,  BXTBNT,  AND  EXBRCISBl  OF 
JURISDICTION  IN  GKNEIRAI.. 

$s>26  (Neb.)  District  court,  after  once  ac- 
quiring jurisdiction,  retains  it  for  purpose  of 
entry  of  judgment.— Bolich  t.  Bobinson,  218. 
$=»36  (Neb.)  County  courts  of  Nebraska  are 
courts  of  record  and  there  are  the  usual  pre- 
gumption^  of  regularity.— Foote  t.  Chittenden, 
167. 

€=937(1)  (Neb.)  Where  proceedings  were  be- 
yond jurisdiction  of  court,  owner  did  not  "waive 
objecnons  by  appealing. — Albin  v.  Consolidated 
School  Dist.  No.  14  of  Richardson  County,  141. 

n.   BSTABIilSHMBNT,  ORGANIZATION,  AND 
PROCEDURB   IN   GBNBRAL. 

(D)     Rnlea     o(     Decision,     Adjudlcstlona, 
Ovlnlona,   and   Record*. 

€=»97(5)  (Neb.)  Federal  rule  of  damages  un- 
der federal  Employers'  Liability  Act  controlling 
in  state  court.— Sweat  v.  Hines,  927;  Sheean 
V.  Hines,  934. 

^i=s»99(2)    (Iowa)   Overrulini^  demurrer  to  pe- 
tition did  not  preclude  setting  up   answer  of 
limitations.— HcCord  v.  Page  (Jouuty,  625. 
€:»I07  (Wis.)  Judicial  language  limited  to  sub- 
ject considered.— State  v.  Johnson,  683. 

IV.    COURTS    OF    I.IMITBD    OR    INFERIOR 
JURISDICTION. 

<S=:>I69(5)  (S.D.)  Counterclaim  in  sum  of  $173 
permissible  in  municipal  court. — ^Bestak  v.  Ben- 
nett, 359. 

Vin.  CONCURRENT  AND   CONFLICTING 
JURISDICTION,   AND  COMITV. 

(A)    Oonrto    of    Same    State,    and    Transfer 
o(  CanacM. 

"8=1472(4)  (MIoh.)  Decree  of  probate  court 
determining  that  decedent  died  intestate  held 
nullity.— Barney  v.  Barney,  860. 

(B)   State    Coarta    and    United    States 
Conrta. 

«s»489(3)  (MIoh.)  State  court  has  jurisdic- 
tion of  suit  for  specific  performance  of  con- 
tract   to   assign   patent.— Goodman    v.    Wobig, 


(C)   Conrta  of  Different  States  or  Ooan- 
tries. 

®=>5I4  (Mich.)  Court  first  obtaining  jurisdic- 
tion has  exclusive  right  to  decide  matter. — 
Mnlford  v.  Stender,  490. 

4=»5I4  (Mian.)  Appointment  of  foreign  ad- 
ministrator held  not  to  affect  jurisdiction  of 
probate  court  in  this  state.— State  v.  Probate 
Court  in  and  for  Hennepin  County,  43. 

COVENANTS. 

ni.  PERFORMANCE   OR  BREACH. 

«=9l03(3)  (Mich.)  Minor  infraction  of  build- 
ing restrictions  held  not  to  estop  plaintiffs  from 
enjoining  a  radical  infraction. — McNair  v.  Ray- 
mond, 412. 

IV.  ACTIONS  FOR  BREACH. 

<g=9l22  (lewa)  Evidence  held  not  sufficient  to 
sustain  recovery  on  warranty  is  deed. — ^Miller 
V.  McCutcban,  387. 


CRIMINAL  LAW.  ^ 

See  Assault  and  Battery,  «s»86-88;  Bribery; 
Bnri^ary;  Conspiracy,  <0=>48;  Disorderly 
House;  Forgery;  Homicide;  Indictment  and 
Information;  Landlord  and  Tenant;  Pardon; 
Bape,  «=s>4-64. 

rv.  JURISDICTION. 

«=»84(l)  (Wis.)  Circuit  (Toarfa  jurisdictioii 
taken  away  only  by  unmistakable  language.— 
State  T.  Fischer,  774. 

®=»84(6)  (Wis.)  Kenosha  county  circuit  court 
has  jurisdiction  to  summon  grand  jury  and  pro- 
ceed with  indictments.— State  v.  Fischer,  774. 

V.  VENUE. 
(A)  Plaee  o(  Bringiatc  ProaeontloB. 

i8=9l08(l)  (Neb.)  Venue  of  case  of  abandon- 
ment of  child  is  in  county  of  matrimonial  domi- 
cile.— Preston  v.  State,  926. 

X.  BV1DBNCB. 

(A)  Jndlelal     Notice,     Preanmptiona,     and 

Burden  of  Proof. 

<S=»304(I7)  (Mian.)  Wage  Commission's  order 
not  subject  to  judicial  nottee. — State  ▼.  Allyn, 
787. 

(C)   other  Offenses,  and  ClUMntoter  of  Ac- 
cnaed. 

«=s369(8)  (Minn.)  In  statutory  rape  prosecu- 
cution,  evidence  of  other  illicit  acts  with  de- 
fendant held  admissible.— State  t.  McPadden, 
568. 

9s>376  (Mino.)  Defendant's  diaraeter  cannot 
be  attacked  unless  defendant  puts  it  in  issue. — 
City  of  St.  Paul  v.  Harris,  840. 
€sai377  (Mian.)  Defendant's  character  evi- 
dence should  antedate  accusation.— State  v.  Dol- 
Uver,  848. 

Defendant's  character  evidence  admissible.- 
Id. 

(H)  Doenmentary  Birldenee  and  Bxelnalon 
of  Parol  Evidence  Therebr* 

®=>429(l)  (S.D.)  Memorandum  of  Indian  agent 
Md.  not  admissible  as  public  record  to  show 
age.— State  v.  Goodstar,  796. 

(M)  'WelKbt  and  Snfllelency. 

9s»S6l(3)   (Minn.)  Defendant's  character  evi- 
dence admissible  and  may  engender  reasonable 
doubt.— State  v.  DoUiver,  848. 
€=9564(  I )  (Iowa)  Evidence  insulAcient  to  prove 
venue.— State  V.  Schwenderman,  629. 

XI.  TIHB   OF   TRIAL   AND    CONTINUANCE. 

^=a589(5)  (Neb.)  Competency  of  venireman 
cannot  be  raised  by  motion  for  continuance.—. 
Seaton  v.  State,  890. 

«=>£03(2)  (Neb.)  Motion  and  affidavit  tot 
continuance  for  absence  of  witness  held  insaffi- 
cient— Seaton  v.  State,  890. 

XII.  TRIAIk 

(B)  Coarse  and  Condnct  of  Trial  la  Gen- 

eral. 

^=»656(8)  (Minn.)  Facts  should  be  determined 
uninfluenced  by  bench's  opinions.— State  v.  Dol- 
liver,  848. 

(C)   Rceeptlon  of  Brldenee. 

€=9670  (Minn.)  Offer  to  show  prosecutrix's  il- 
licit relations  with  others  held  too  indefinite. 
—State  V.  McPadden,  508. 

(B)  Ararnments  and  Condaet  of  Coaasel. 

€=3706  (Minn.)  Action  of  prosecuting  attor- 
ney hold  not  objectionable  on  account  of  race 
prejudice.— State  v.  Wormack,  970. 
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(F)   Pro-rlBee  of  Court   and  Jii*r  la  Gen- 
era). 

«=»737(2)  (Iowa)  Venne  for  jury  where  evi- 
dence thereof,  or  where  evidence  disputed. — 
State  T.  Scbwenderman,  |}29. 

(O)   Necesalty,  Reqnisltea,  and  Snfllelency 
of  luetraetlons. 

«=»776(5)  (Minn.)  Instruction  that  defend- 
ant's good  reputation  is  not  of  itself  sufficient 
to  raise  reasonable  doubt  held  erroneous. — 
State  V.  Dolliver   848. 

«s>7ft5(l6)  (Neb.)  Instruction  as  to  disbe- 
lieving all  testimony  of  witness  swearing  falsely 
to  any  material  fact  approved. — Christiancy  v. 
State,  948. 

«S9795(I)  (Mich.)  In  prosecution  for  robbery 
accused  had  right  to  have  charge  that  accused 
could  be  convicted  for  attempted  robbery  or 
aaaaolt  and  battery.— People  v.  Allie,  423. 
«s>823(2>  (Neb.)  Court  in  instruction  majr 
not  assume  as  established  the  corpus  delicti 
which  is  in  dispute.— Zediker  v.  State,  80. 

(H)  Reqaeata  (or  Instracttona. 
«s>824(3)  (MIoh.)  In  prosecution  for  robbery 
charge  that  accused  could  be  convicted  for  at- 
tempted robbery  or  assault  and  battery  must 
be  requested. — ^People  v.  Allie,  423. 
«=9829(I2)  (Neb.)  Refusal  of  instruction  on 
matter  covered  by  one  given  not  error.— Bob- 
bins ▼.  State,  63. 

(I<)  Waiver  and  Correetlom  of  IrreKoIarl- 
tlea  and  Brrors. 

4=9897(1)  (MIeh.)  Pleading  to  information 
waives  misnomer  of  injured  party  in  com- 
plaint, warrant,  and  return,  and  confers  ju- 
risdiction.—People  V.  Oorsi,  439. 

XIII.  MOTIONS  FOR   NBW  TBIAIj  MXD  IN 
ARRBST. 

Cs>92l    (S.D.)  No  error  in  granting  new  trial 
in  rape  case. — State  v.  Ctoodstar,  796. 
$=>956(4)    (N.D.)   Evidence  held  to  show  no 
duress  or  coercion  in  procuring  confession  or 
plea  of  guilty.— State  v.  Layer,  6i36. 

XT.  APFBAI,  AND  BRROR,  AND  OBR- 
TIORARI. 

(A)    Font    of    RemedT,    Jarladtctlon,    and 
RlSbt  o(  KeTlevr. 

«s>IOII  (Wis.)  Prohibition  proper  remedy 
where  indictment  has  been  returned  in  court  not 
having  jurisdiction.— State  v.  Fischer,  774. 

(C)   Pvoeeedlnca    (or    Tranafer    of    Cause, 
and    EflTeet   Thereof. 

€=s>l077  (Iowa)  Accused  held  entitled  to  tran- 
script of  evidence  at  county's  expense.— State 
v.  Van  riorder,  638. 

(O)  Review. 

Q=»l  137(5)   (Mich.)  Errors    in    admission    of 
testimony  on  matters  admitted  not  considered. 
— People  V.  Sybisloo.  410. 
<&=»!  137(7)   (Mich.)  Errors    in    sufficiency    of 
testimony  on  matters  admitted  not  considered. 
—People  V.   Sybisloo,  410. 
€=>IIS9(3>   (Neb.)  Conviction    on    conflicting 
evidence  not  set  aside  where  state's  evidence 
sustains  verdict— Denlter  v.  State,  945. 
«s»ll60  (Minn.)  Approved  verdict  of  guilty  in 
statutory   rape    case   not   disturbed.— State   v. 
McPadden,  5«8. 

<8=al  1661/2(7)  (Neb.)  Sustaining  state's  chal- 
lenge to  venireman  not  prejudicial  where  a  com- 
petent juror  not  challenged  took  his  place. — 
Christiancy  v.  State,  948. 

«s»ll66</3(8)  (Neb.)  Defendant  not  preju- 
^ced  by  overruling  of  challenge  to  a  venireman 
subsequently  excused. — Christiancy  v.  State, 
948 

9s>l  167(2)  (Neb.)  Refusing  to  require  state 
to  elect  between  two  co;tttn,  where  the  first 


included  the  second,  keld  without  prejudice.— 
Christiancy  v.  StaU,  948. 

^;»l  169(1)  (Neb.)  County  attorney's  asking 
defendant  to  stand  before  jury  held  without 
prejudice. — Christiancy  v.  State,  948. 
<S=»li70</2(6)  (Neb.)  County  attorney's  ask- 
ing defendant  questions  not  within  bis  direct  ex- 
amination to  which  objection  was  sustained  and 
jury  admonished  held  not  error.— Christiancy  v. 
State,  948. 

(H)     Deterntlnatlon     and     Dlapoaltlon     o( 
Canae. 

€=>II82  (MIoh.)  Refusal  to  exclude  jurors  who 
admitted  having  opinions  as  to  defendant's  guilt 
affirmed  by  divided  court. — People  v.  Gamer, 
577. 

9=>II83  (Neb.)  Sentence    held   excessive   and 
reduced  to  four  years.— Fox  v.  State,  68. 
^skl  186(1)      (Minn.)     Where    several    errors 
show  unfair  trial,  a  new  trial  will  be  awarded.— 
State  v.  Dolliver,  848. 

XVII.  PUNISRHKNT  AND  PRBVBNTION  OF 
CRIME. 

<S=»I206(4)  (S.D.)  Statute  permitting  both  fine 
and  imprisonment  construed.-^State  v.  Doll,  239. 
®=>I2I8  (S.D.)  Under  statnte  permitting  both 
fine  and  imprisonment,  fine  may  be  coupled  with 
either  penitentiary  or  county  jail  sentence. — 
State  V.  Doll,  239. 

CUSTOMS  AND  USAGES. 

4=9|9(<)  (Midi.)  Customs  not  proven  where 
not  shown  to  have  been  uniform,  general,  and 
notoriona  and  known  to  party.— Tatro  v.  Bak- 
er-Fisk-HugiU  Co..  449. 

DAMAGES. 

I.   NATURE    AND    GROUNDS    IN    GBNBRAI.. 

4=»l   (Iowa)  Definition  of  term  "damages."— 

Scott  V.  Habinck,  817. 

«=36  (Iowa)  For  future  pain  and  loss  of  time 

must  be  reasonably  certain.— Young  v.  Mandis, 

302. 

III.  GROUNDS  AND  SUBJECTS  OF  COM- 
PBNSATORT  DAMAGES. 

(A)  Dlreet     or    Remote,     Contlnarmt>     or 
Prospective    Consequencen  or  lioaaea. 

4=>30  (Neb.)  Permanency  of  injury  and  de- 
creased value  of  money  properly  considered  by 
jury.— Dailey  v.  Sovereign  Camp,  W.  O.  W., 
920. 

€=351  (Mich.)  No  recovery  for  mental  shock 
and  suffering  caused  plaintiff's  wife  by  acts  not 
directed  toward  her  or  committed  in  her  pres- 
ence.'—Ellsworth  V.  Massacar,  408. 

(B)  Anrsravationf   HltlKatlon,  and   Redac- 

tion of  Loaa. 

€=>59  (MIoh.)  Compensation  paid  patient  by 
employer  not  considered  in  awarding  dam- 
ages for  malpractice. — Wood  v.  Vroman,  520. 
Physician  cannot  relieve  himself  from  liability 
for  malpractice  by  showing  patient  has  re- 
ceived compensation  from  source  other  than 
joint  tort-feasor. — Id. 

«=»59  (Wis.)  Amounts  received  by  injured 
party  through  the  Federal  Vocational  Rehabil- 
itation Act  should  not  be  deducted.— Ounnien 
V.  Superior  Iron  Works  (3o.,  767. 

IT.  UfkVIDATBD  DAMAGES  AND  PBN- 
ALTIBS. 

€=>78(l)  (N.D.)  Contract  construed  as  agree- 
ment  for  rental,  contingent  on  determination 
of  ownership,  and  not  one  for  penalty. — Hal- 
stead  V.  Missouri  Slope  Land  &  Investment  Co., 
284 

«=979(4)  (Mich.)  Stipulation  relatWe  to  delay 
in  delivery  held  enforcMlble  as  one  (or  liquidat- 
ed   damages.- Superior    0t««l_  Spring    Co.    v. 


New  Era  Spring  &  Specialty  (X, 
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TI.   BIEIASURIO   OF  DABIAGB9. 

(A)  Injuries  to  the  Peraon. 

^s>Q6  (Neb.)  For  personal  injuries  largely 
discretionary  with  jury.— Dailey  t.  Sovereign 
Camp.  W.  O.  W.,  920. 

VII.  IITADBttVATE:  AND  BXCKSSIVE) 
DAHAOBS. 

«=>l30(f)   (Iowa)  Verdict     for     |2,760     held 
not    excessive. — Downing    v.    Merchants'    Nat. 
Bank  of  Greene,  Iowa,  722. 
<S=9l32(l)    (Mich.)  $2,000  verdict  for  perma- 
nent  injuries    held   not   excessive.— Metcalf   v. 
Peerless  Laundry  &  Dye  Co.,  482. 
<S=3l32(l)   (Neb.)  $6,000   for    minor   injaries 
from  which  plaintiff  had  recovered  and  a  per- 
manent injury  to  left  shoulder  and  arm  held  ex- 
cessive by  $2,000.— Mullally  v.  Haslam,  910. 
«=>I32^2)   (S.D.)  $1,950  verdict   for   perma- 
ment  injury  to  knee  held  not  excessive.— Sehol- 
er  V.  Mobridge,  281. 

«='I32(7)  (Neb.)  $52,000  for  broken  bones, 
distorted  foot,  shortened  leg,  and  other  inju- 
ries held  excessive.— Dailey  v.  Sovereign  Camp, 
W.  O.  W.,  920. 

VIII.  PLBADING,  BVIDBNCB,  AND  AS- 

SBSSMBNT. 

(B)   Bvidenee. 

«=9l63(4)  (Neb.)  It  will  not  be  presumed 
plaintiff,  suing  for  personal  injury,  could  con- 
tinue to  command  highest  price  for  hie  labor 
throughout  bis  expectancy.— Mullally  v.  Has- 
lam, 910. 

<=9l85(2)  (Iowa)  Permanency  of  injuries  may 
be  inferred  from  their  nature.— Tonng  v.  Man- 
dis,  302. 

(C)  Proceed  In  vs  tor  Asaeasment. 

^=3208(3)  (Iowa)  Evidence  held  insufficient 
for  submission  of  permanency  of  injuries. — 
Young  V.  Mandis,  302. 

4s92i6(5)  (Iowa)  Instruction  as  to  life  expec- 
tancy held  erroneous. — Borough  r.  Minneapolis 
&  St.  L.  Ry.  Co.,  320. 

DEATH. 

I.  BVIDBNCB  OF  DBATH  AND  OF  BVRVl- 
VOBSHIP. 

«s>4  (Neb.)  Presumption  of  death  held  nn- 
warranted.— Maxwell  v.  Maxwell,  227. 

n.  ACTIONB   FOR   CAUSING  DBATH. 
<B)  Jarladlctlon.  Venue,  and  Llmitntlons. 

«S335  (MIdii.)  Action  maintainable  for  death 
of  nonresident  beyond  state. — State  v.  Probate 
Court  in  and  for  Hennepin  County,  43. 

(B)  Dnmaarea,  Forfeiture,  or  Fine. 

«=>95(3)  (Neb.)  Federal  rule  of  damages  un- 
der federal  Employers'  liability  Act  requiring 
the  ascertained  probable  future  earnings  to  be 
reduced  to  their  present  worth  controlling  in 
state  court.— Sweat  v.  Hines,  927;  Sheean  ▼. 
Hines   934 

«=399'(4)  (Neb.)  Damages  to  widow  under 
federal  Employers'  Liability  Act  held  excessive. 
-Sweat  V.  Hines,  927. 

«=s>99(4)  (Neb.)  Damages  held  ezcesaive.— 
Sheean  v.  Hines,  934. 

(F)  Trial,  Jodirment,  and  Rerleir. 

€=»i03(l)  (Mich.)  Instantaneous  death  held 
question  for  jury. — Budnick  v.  Petersen,  493. 
^=9il04(6)  (Neb.)  Federal  rule  of  damages  un- 
der federal  Employers'  Liability  Act  control- 
ling in  state  court  charring  on  issue. — Sweat  v. 
Hines,  927;    Sheean  v.  Hines,  934, 


DEEDS. 


See  Mortgagee. 


I.  HB«I7ISITBS   AND  VAUDITT. 

(A)  Natnre  and  Baaentlala  of  Convexane- 

ea  In  General. 

€=3l9  (S.D.)  May  be  rescinded  for  failure  of 
grantee  to  furnish  agreed  support— Hegge  ▼. 
Hegge,  800. 

(B)  Form    and    Contenta    of    Inatrnmeata. 

«=»32  (Iowa)  Title  under  deed  blank  as  to 
grantee  passes  by  delivery. — Gkjlden  v.  Bilbo, 
643. 

(B)  Validltr* 
^=370(3)   (MIoh.)    Fraudulent     representation 
must   be   false    representation   as   to   existing 
fact— Brender  v.  Stratton,  486. 

III.  CONSTRUCTION    AND    OFBRATIOIT. 
(C)  Batates  and  Intereata  Created. 
4=>I30  (Mian.)  Construed  as  granting  life  es- 
tate   to    plaintiCCB    intestate    and   leaving   in 
grantor   land   not   conveyed    in    fee.— liidland 
Trust  &  Savings  Bank  v.  Nagle,  1028. 

IV.  PLEADING  AND  BVIDBNCB. 

€=3l94(5)   (Mich.)  Recordation  and  production 
of  deed  by  grantee  creates  strong  presumption 
of  delivery. — Brender  v.   Stratton,  486. 
€=>206  (Iowa)  Deed  regular  In  form  set  ande 
only  where  there  is  a  fairly  clear  preponder- 
ance of  evidence.— Curry  v.  Hendry,  766. 
€=s>2ll(l)   (Mich.)  Evidence  A«i<i  not  to  prove 
father   incompetent    at   time    of   execution    of 
deed  to  son. — Warner  v.  Kerr,  425. 
€=>2II(I)     (S.D.)     E^dence  sustained  finding 
that    plaintiff's  intestate  was    incompetent- 
Lynn  T.  Schirber,  978. 

«=32lt(4)  (MIoh.)  Undue  influence  mast  be 
established  by  something  more  than  mere  op- 
portunity.— Warner  v.  Kerr,  425. 

Evidence  held  not  to  show  undue  infinenoa  in 
father's  execution  of  deed  to  son.— Id. 

DEPOSITIONS. 

€=>98  (Iowa)  Deposition  taken  for  use  in 
former  trial  may  be  used  in  retrial  of  same 
issue  between  same  parties.— B.  H.  Emery  & 
Co.  V.  American  Refrigerator  Transit  Co.,  750. 
4=>I0I  (Wis.)  When  offered  in  evidence  by 
party  taking,  deponent  may  use  it — ^Lamberson 
V.  Lamberson,  '708. 

DESCiENT  AND  DISTBIBIPnON. 

See  Executors  and  Administrators;  Wins. 

lU.  BIGHTS  AND  I.IABIL.ITIB9  OF  HBIRS 
AND  DISTRIBUTBBS. 

(B)  Advanoeuenta. 

«s>ll5  (MIoh.)  Presumption  that  money  paid 
to  wife  or  child  is  advancement  rebuttable. — 
Smith  V.  Smith,  601. 

DISMISSAL  AND  NONSUIT. 

I.  VOIiCNTARY. 

4=342  (Neb.)  Dismissal  of  state  held  not  to 
affect  action  against  other  defendants. — ^Mc- 
Sbane  v.  Murray,  147. 

disorderly;  HOUSE. 

«s>l6  (MIna.)  Defendant's  character  cannot 
be  attacked  unless  defendant  puts  it  in  iasoe. — 
City  of  St  Paul  v.  Harris,  840. 

divorce. 

n.  GROUNDS. 

«=»27(e)  (Iowa)  Decree  for  cruel  and  inhuman 

treatment  properly  granted.— Moore  v.  Moore, 

732. 

4=»27(8)   (Mich.)  Evidence  insufficient  to  show 

husband  barged  wife  with  immoral  conduct 

— MulkJna  t.  Mulkina,  609. 
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IT.  JURISDICnOH,  PROCBSBSDINOS,  AITD 
RBI^IBF. 

(B)  Parties,  Process,  and   Inoldental   Pro- 
ceedlnvs. 

€=>83  (Neb.)  On  death  of  party  within  six 
months  after  judgment,  divorce  action  abates. 
— Uolmberg  ▼.  Hoimberg,  134. 

(D)   Bvldence. 

^=s>l30  (Mioh.)  Evidence  held  not  to  prove 
cruelty  of  husband.— Mulleins  v.  Mulliing,  509. 

(P)  Jadanment  or  Decree. 

€=»I72  (Minn.)  Cruelty,  jnstifying  spouse 
in  living  apart,  may  not  entitle  to  divorce. — 
Wulke  V.  Wulke,  610. 

V.  AUMONY,  AJLIiOWAITCBSS.  AND  DlSPOai- 
TION   OP  PROPERTY. 

^5>240(3)  (Iowa)  Burden  on  plaintiff  to  Jus- 
tify  alimony  claimed. — Moore  v.  Moore,  732. 
^:»240(5)  (Iowa)  Allowance  of  alimony  held 
excessive. — Moore  v.  Moore,  732. 
^=3i243  (Minn.)  Where  decree  gave  defendant 
right  to  purchase  plaintiffs  share  in  land,  he 
must  act  within  reasonable  time.— Lee  v.  Lee, 
964. 

<&»246  (Nek.)  Where  alimony  was  paid  before 
death  of  husband,  divorce  decree  cannot  be  va- 
cated in  that  particular.— Holmherg  v.  Holm- 
berg,  134. 

$=»249(3)  (Neb.)  Undivided  remainder  in 
property  held  not  in  custodia  legis  to  prevent  its 
being  awarded  as  alimony.— Maxwell  v.  Max- 
well, 227. 

In  suit  for  divorce,  conrt  may  award  to  wife 
property  in  which  her  husband  had  remainder. 
—Id. 

«=9249(8)    (S.D.)  Divorced   wife   not   entitled 
as   of   right  to  all  of  husband's  homestead.— 
Youngberg  v.  Youngberg,  360. 
^=»252  (Neb.)  Undivided   remainder  in  realty 
directed  to  be  sold  is  equitably  converted  into 
"personal  estate,"  authorising  award  to  wife  on 
divorce.— Maxwell  v.  Maxwell,  227. 
9=3252  (N.D.)  In  granting  divorce  for  incur- 
rable  insanity,  held  proper  to  divide  the  prop- 
erty  between  plaintiff  wife  and  the  insane  hus- 
band.—Ellefson  V.  Bllefson,  990. 
4=3271    (Minn.)  In  action  for  performance  of 
a  decree,  judgment  roll  and  deed  admissible  in 
evidence. — Lee  v.  Lee,  964. 
^=3286  (S.O.)   Finding  that  husband  had  credi- 
tors, though  unresponsive  to  issues,  held  not 
prejudicial  to  wife.— Youngberg  v.  Youngberg, 

VI.  OVSTODY  AND  SUPPORT  OF 
CRIUIRBN. 

«s>298(6)  (Iowa)  Custody  of  two  year  old 
firl  properly  awarded  to  mother.— Moore  v. 
Moore.  732. 

DOWER. 

I.  NATVRB  AND  RBCtmSITBS. 

9=»I7  (Iowa)  Proceeds  of  insurance  policy 
held  not  assets  of  firm. — Fleming  v.  Fleming. 
296. 

DRAINS. 

I.    ESTABL.I9HHE:ifT    AND    UAINTBNANCIfi. 

^»29  (Minn.)  Petition  filed  before  county  board 

takes  action  for  estabUahing  county  ditch  is  in 

time.— Le  Sueur  County  v.  Qlobe  Indemnity  Co., 

677. 

€=330  (Minn.)  Notice  to  landowners  mailed  two 

days    before    publishing   not    void.— Le    Sueur 

County  V.  Globe  Indemnity  Co.,  677. 

Failure  to  mail  notice  to  landowners  affected 
may  be  waived. — Id. 

n.     ASSESSHRNTS    AND    SPEOIAI.    TAXES. 

<S=982(3)  (Minn.)  On  appeal  to  determine 
county  ditch  benefits,  trial  is  de  novo,  and  the 
viewers'  finding  is  not  evidence. — In  re  County 
Ditch  No.  83.  Marshall  County,  374. 


Although  viewers'  findings  are  not  evidence 
on  appeal  to  determine  benefits,  a  viewer  is  a 
competent  witi)ess. — Id. 

DRAMSHOPS.    ■ 

See  Intoxicating  Liquors. 

DRVCtOISTS. 

4s>IO  (8.D.)  Omplaint  held  to  state  eausel 
of  action  against  manufacturer  of  serum. — 
Mur^by  y.  Sioux  Falls  Serum  Co,,  262. 

Pnma  fade  case  made  against  serum  manu- 
facturer.— Id. 

Evidence  of  use  of  serum  on  other  bogs  with- 
out injury  admissible.— Id. 

DUE  PROCESS  OF  LAW. 

See  Contittttional  Law,  «s>251-816. 

EASEMENTS. 

I.  CREATION,  EXISTENCE,  AND  TER- 
MINATION. 

4=>8(2, 3)  (Wis.)  Permissive  use  cannot  cre- 
ate easement  by  prescription.— Weisner  v. 
Ja«ger,  1038. 

«=>36(l)    (Wis.)    Easement    of    way    cannot 
arise  from  long-continued  use   based  on  per- 
mission.- Weisner  v.  Jaeger,  1038. 
«s>36(3)   (Wis.)  Use  of  way  held  permissive. 
-Weisner  ▼.  Jaeger,  1038. 

ELECTIONS. 

IT.  <lVAI,inCATION8   OP  TOTBRB. 

4=>65  (Neb.)  Votes  of  women  in  courthouse 
bond  election  are  of  equal  validity  with  those 
of  male  voters. — State  v.  Marsh,  901. 

IX.  COUNT  OF  TOTES,  RETURNS,  AND 
CANTASS. 

4=3259  (Neb.)  Duties  of  canvassing  boards 
purely  ministerial.- State  v.  Bower,  49. 
4=!i260  (MIoh.)  Recount  nullity  where  ballot 
box  was  not  locked  and  sealed,  and  the  box 
seal  and  key  kept  as  required  by  statute. — 
Campbell  v.  Murray,  868. 

EMINENT  DOMAIN. 

I.  NATURE,  EXTENT,  AND  DELEGATION 
OF  POWRR. 

4=32(1)  (Iowa)  Constitutional  guaranties  and 
restrictions  against  taking  private  property 
without  just  compensation  not  designed  to  limit 
police  powers. — City  of  Des  Moines  v.  Man- 
hattan Oil  Co.,  823. 

Prohibiting  other  than  certain  kinds  of  build- 
ings in  restricted  residence  districts  does  not 
take  property  for  pablic  use  without  compen- 
sation.—Id. 

III.  PROCEEDINGS   TO   TAKE    PROPERTY 
AND  ASSESS   COMPENSATION. 

4=3 1 67 (2)   (Neb.)  Condemnation     act    invalid 
for  failure  to  provide  for  notice  of  meeting  of 
appraisers.— Albin  v.  Consolidated  School  Dist. 
No.  14  of  Richardson  County,  141. 
4=>I85   ^Neb.)  Owner's  actual  knowledge  can- 
not invalidate  proceeding's  under  condemnation  . 
act,  invalid  because  it  did  not  provide  for  no- 
tice.—Albin   V.   Consolidated    School  Dist.   No. 
14  of  Richardson  County,  141. 
4=>238(4)   (Iowa)  Notice     of     appeal     from 
award  of  sheriff's  jury  need  not  be  filed  in  dis- 
trict court  within  30  days. — ^Thorson  v.  (3ity  of 
Des  Moines,  324. 

If  sheriff  fails  to  file  copy  of  notice  of  appeal, 
court  may  require  him  to  perform  duty. — Id. 

Mere  informalities  in  notice  of  appeal  imma- 
terial.—Id. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Conatitotional  Law,  «=>212. 
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E4)l}IT¥. 

See  Cancellation  of  Instruments;  Conversion; 
Injunction ;  Partition ;  Quieting;  Title ;  Ref- 
ormation of  Instruments;  Speci6c  Perform- 
ance; Trusts. 

I.  JVRISDICTION,    PRIsrCIPLBS,    AND 
MAXIMS. 

(C)   Frlnelplea    and   Maxima   of    Eanltr. 

^=i£5(l)  (Minn.)  P«rtr  thereto  cannot  apply 
dean  band  maxim  as  against  one  purchasing 
government  homestead  at  time  when  be  had  no 
valid  claim.— Everett  v.  Wallin,  958. 
$s»66  (Neb.)  Plaintiff  seeking  to  recover  home- 
stead rights  must  do  equi^.— Alston  v.  Al- 
ston, 82. 

X.  DBCRBB    AND  BNFORCESUEiNT 
THBRBOP. 

«=>429  (MIoh.)  Amendment  of  decree  held 
proper.— Nott  v.  Gundiclc,   864. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESTATES. 

See  Descent  and  Distribution;  Dower;  Exe«n- 
tors  and  Administrators;  Tenancy  in  Com- 
mon;  Wills. 

ESTOPPEL. 

III.  BftVITABLB  BSTOPPBI.. 
(A)  Natnre  and  BssentialB  In  General. 

@=352  (Iowa)  Parties  may  waive  statutory 
provisions  enacted  for  their  benefit— Osgood  v. 
Names.  331. 

<S=>62(5)  (Wis.)  City  not  estopped  from  as- 
Hertiug  insufficiency  of  claim  for  injuries  to  pe- 
destrian because  drawn  by  city  engineer.— Uo- 
gan  V.  City  of  Beloit.  687. 

(B)    Pleadtns,    Evidence,    Trial,    and    Re- 
view. 

$=>|I9  (MIob.)  Verdict  not  directed  on  con- 
flicting testimony. — Superior  Steel  Spring  Co. 
V.  New  Era  Spring  &  Specialty  Co.,  440. 

EVIDENCE. 

See   Criminal  Iaw,   4=»304-664;  Depositions; 

Witnesses. 
For  evidence  as  to  particular  facts  or  issues 

or  in  particular  actions  or  proceedings,  see 

also  the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 
Reception  at  trial,  see  Criminal  Law,  4=>670; 

Trial,  ®=>36-90. 

I.  JVDICIAI.  NOTICB. 

®=»l  I  (Wis.)  Housing  conditions  after  war  a 
matter  of  common  knowledge. — Schroeder  v. 
Berlin  Arcade  Bcal  Estate  Co.,  542. 
®=>I8  (Iowa)  Uncertain  condition  of  farm 
land  market  in  1919  a  matter  of  common 
knowledge. — Ilerwehe  v.  Scbultz,  289. 
@=>I8  (S.D.)  Judicial  notice  taken  of  increased 
cost  of  transportation  and  living. — State  v. 
Reeves,  993. 

Supreme  Court  judges'  expense  allowance  of 
$1,800  per  year  not  judicially  known  to  be 
excessive. — Id. 

Judicial  notice  taken  of  necessary  expenses 
incurred  by  circuit  judge. — Id. 
€=>I8  (S.D.)  Judicial  notice  taken  of  increase 
in  importance  of  office  of  Attorney  General. — 
State  V.  Reeves,  1007. 

€=>40  (S.D.)  Judicial  notice  taken  of  coun- 
ties induded  in  circuit— State  v.  Reeves,  093. 
€=943(1)  (N.D.)  Supreme  Court  takes  judi- 
cial notice  of  its  determinations  alleged  in  com- 
plaint—Burdick  V.  Farmers'  Mercantile  Co.,  4. 

II.  PRESUMPTIONS. 

^=>(H)  (Iowa)  Preenrnption  against  negligence 
of  former  tenant  as  to  hog  cholera  on  prem- 


ises alleged  fraudulently  rented.— Katchera  v. 
Graft  aJ7. 

®=>77(6)  (Mlok.)  Failure  to  swear  adjuster 
as  witness  justified  unfavorable  inference 
against  insurance  company.— Douglass  v.  In- 
surance Co.  of  North  America,  639, 
€=»84  (S.D.)  Government  bonds  presumed  of 
their  face  value.- Lynn  v.  Schirber,  978. 

IT.  RBI.BVANCY,  HATERIAIiITT,  AND 
COMPBTBNCY  IN   GBNBRAI.. 

(A)  Facta  la  laane  and  Relevant  to  Isanea. 

€=»II3(8)  (MIeii.)  Of  price  paid  for  automo- 
bile some  evidence  of  its  value.-^Tatro  v.  Bak- 
er-Fisk-Hugill  Co.,  440. 

(B)  Re*  Oeetie. 
<S=i>i23(ll)   (MIoh.)  Statements  by   driver  of 
truck  as  to  accident  not  admissible.— Metcalf  v. 
Peerless  Laundry  &  Dye  Co.,  482. 

(B)  Competency. 

^9|S0  (Midi.)  Tests  from  observation  and  ex- 
perience are  competent  evidence  against  scien- 
tific measurements  and  theories. — Holcomb  v. 
Alpena  Power  Co..  587. 

€=151(4)  (MIoh.)  On  issue  of  intoxication  of 
plaintiff  when  injured,  testimony  as  to  occur- 
rences in  hospital  held  admissible  to  explain  at- 
titude of  mind.— De  Saddler  v.  Yellow  Taxicab 
Co.,  419. 

V.  BBST  AND  SBCONDART  BVIDBNCB. 

€=»I57(3)  (8.D.)  Evidence  of  absence  of  rec- 
ords showing  filing  of  petition  for  appointment 
of  guardian  held  admissible. — In  re  Jacobson's 
WiU,  237. 

®=3l57(S)  (Neb.)  Where  statute  does  not  re- 
quire record  of  official  acts,  parol  proof  is  com- 
petent to  show  action.— State  v.  Warrick,  896. 

VU.  ADMISSIONS. 

(A)   Nature,  Form,  and  Ineldeata  In  Gen- 
eral. 

«S92I3(I)  (Iowa)  Offers  of  compromise  in- 
admissible to  shew  liability. — Golden  v.  Bilbo, 
648. 

«=32I3(2)  (Iowa)  Offers  of  compromise  Ael<f 
inadmissible  to  show  liability  for  breach  of 
contract.— Golden  v.  Bilbo,  64S. 

(D)  By   Asenta  or  Other  Repreaentatl-rea. 

®=>250  (Minn.)  Admission  of  principal  in  bond 
concerning  his  defalcation,  made  to  plaintiff's 
officers,  held  admissible  against  surety. — ^Farm- 
ers' Co-op.  Exch.  Co.  V.  U.  S.  Fidelil7  &  Guar- 
anty Co.,  792. 

(B)   Proof  and  Effect. 

«=a26S(9)  (MIoh.)  Affidavit  by  employ^  seek- 
ing compensaiton  persnasive  evidence  of  cause 
of  injury  in  action  for  malpractice. — Wood  v. 
Vroman,  520. 

VIII.  DBCIiARATIONS. 

(A)   Natnre,  Form,  and  Inctdenta  In  Gen- 
eral. 

®='27l(i3)  (Mich.)  Statement  of  defendant's 
agent  held  inadmissible  as  self-serving. — Harley 
V.  Hartford  Fruit  Growers'  &  Farmers'  Exch., 
507 

€=3271(16)  (Neb.)  Self-serving  dedarationa 
incompetent  to  disprove  prior  agreement  to  re- 
convey  lands. — Kiser  v.  Sullivan,  93. 

X.  DOCinHBNTARY  BVIDBNCB. 

(D)    Production,  Antheatlcatlon,    and    B(- 
fect. 

«=3368(l)  (Minn.)  Trial  conrt  held  justified 
in  refusing  to  order  defendant's  production  of 
books.— State  v.  Minneapolis  Cold  Storage  Co., 
854 

€=>368(2)  (Minn.)  Party  to  tax  enforcement, 
case  may  be  required  to  produce  books,  if  con- 
taining material  evidence,  but  not  to  enable  op- 
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XIV.   WBIGHT  AND   SVFFICIBNOY. 

9=3588  (Iowa)  Jury  may  believe  witnesses, 
regardless  of  conflicting  testimony. — Griffin  v. 
Chicago,  R.  I.  &  P.  By.  Co.,  834. 

EXCHANGE  OF  PROPERTY. 

€s>3(l)  (Mioh.)  A  contract  read  to  and  signed 
by  purchaser  not  set  aside  in  absence  of  good 
reason.— Dennis  v.  Slyman,  584. 

Breach  of  agreement  to  protect  Irom  chattel 
mortgage  foreclosure  not  basis  for  rescission 
for  fraud. — Id. 

^=>6  (S.D,)  Betention  of  money  due  to  pro- 
tect against  a  mortgage  and  a  judgment  held 
justified.— Hamann  v.  Egan,  236. 
<$=>8(4)  (Iowa)  Contract  for  exchange  held 
competent  to  show  time  for  deKTery  of  pos- 
session.—Golden  T.  Bilbo,  643. 

Evidence    of   foreclosure   held    properly   ex- 
cluded in  snit  for  breach  of  contract.— Id. 
«=»8(4)    (Mich.)   Evidence  held  not  to  prove 
fraud  as  to  existence  of  incumbrance. — Dennis 
V.  Slyman,  684. 

<6a»8(4)  (8.D.)  Evidence  AeM  to  show  plain- 
tiff accepted  note  as  payment  of  sum  due  from 
defendant.— Overgaard  v.  Goodhope,  2. 

EXECUTION. 

II.  PROPBRTT   90BJBCT  TO   BXBCimON. 

^943  (Minn.)  Insured's  option  for  cash  sur- 
render value  cannot  be  attached  or  levied  upon 
by  insured's  creditors  while  beneficiary's  ulti- 
mate right  imnains.— Marphy  v.  Oasey,  783. 

VII.  SALB. 

(A)  Maamexv  Condaot,  Vallditr,  and  Oon- 

Bnulns  or  Vacating. 

$s»24S  (8.D.)  Assignee  of  mortgagee  and  suc- 
cessor of  former  owner  estopped  by  laches  from 
questioning  validity  of  execution  sale.— McDow- 
ell V.  Jameson,  251. 

(B)  Title  and  Rlskto  «(  Pnreliaaer. 

9=3289  (N.D.)  Doctrine  of  caveat  emptor  ap- 
plies to  assignee  of  purchaser. — Burdick  v. 
Farmers'  Mercantile  Co.,  4. 

Assignee  of  sherifE's  certificate  of  sale  not 
liable  for  subsequent  failure  of  title.— Id. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution;   Wills. 

U.  APFOINTMBNT,    aCAUPICATIOH,    AND 
TBNDRB. 

9s><  I  (Minn.)  Claim  for  death  of  nonresident 
asset. — State  v.  Probate  (3ourt  in  and  for  Hen- 
nepin (Tounto,  43. 

9=>20(6)  (Minn.)  One  sued  by  administrator 
cannot  object  to  appointment  of  administrator 
unless  void  on  face  of  record.— State  v.  Pro- 
bate Court  in  and  for  Hennepin  County,  43. 

IV.  COUiBCnON    AND    MANAGBMBNT    OP 
BSTATE. 

(A)  In  General. 

«s>l09(l)  (l»wa)  Administrator  held  entitled 
to  charge  insurance  premiums  on  estate's  auto- 
mobile.—In  re  McClellan's  Estate,  749. 

V.  AI.liO'WANCBB    TO    SURVIVING    WIFE. 
HVSBAND,  OR  CHILDREiN. 

<8=9l8S  (Nell.)  Postnuptial  contract  held  to 
debar  survivor  from  receiving  statutory  allow- 
ances.—In  re  Iiauderback's  Bbtate,  128. 

VI.  ALLOW ANCB  AND  PAYMENT  OP 
CLAIMS. 

<B)  Pr«*«ittatloi>  aad  AUawaaee. 

«S3227(3)  (8.O.)  Verification  of  claim  by  aa- 
sistant  treasurer  of  company  not  shown  to  be 
corporation  Acid  sufficient.— Baum  Iron  Co.  v. 
Carlock.  206. 

9=»238  (S.DO  County  court's  order  approving 
claim  finaL— Baum  Iron  C^.  r.  Carlock,  206. 


ZI.  PAROL  OR  EXTRINSIC  EVIDENCE  AF- 
FECTING WRITINGS. 

(A)  Contradlctlnic,  Varying,  or  Addlagc  to 
Terms  of  Written  Instrnment. 

9=>397(2)  (Mich.)  Written  agreement  presun»' 
ed  to  contain  terms  agreed  on  during  negotia- 
tions.— Birney  v.  Keady,  462. 
9s»427  (S.D.)  Parol  evidence  held  admissible 
to  show  sale  to  third  party  was  not  act  of 
"bad   faith."— Wangsness   v.    Stephenson,   362. 

(U)  Separate    or   Sabeeqneat    Oral    Agree- 
ment. 

9=9441(11)  (Iowa)  Parol  agreement  to  vary 
blank  indorser's  liability  held  inadmissible  on 
theory  that  indorsement  waa  not  in  blank. — 
Berry  v.  Gross,  661. 

9ss»444(6>  (Minn.)  Parol  evidence  admissible 
to  show  note  not  intended  to  be  operative  from 
delivery,  but  only  on  maker's  failure  to  keep 
conditions. — Drovers'  Cattle,  Loan  &  Inv.  Co. 
.V.  McGraw,  366. 

(E)  Sbowlnir    Discharare    or   Pertonaanoe 
of  Obllaratloa. 

9=9466  (S.D.)  Agreement  to  rescind  held  not 
inadmissible,  as  varying  terms  of  contract. — 
Wangsness  v.  Stephenson,  362. 

Xn.  OPINION   EVIDENCE. 

(A)   OonelBBioiiB     aud     Opinion*     of     IVIt- 
neiiaca  in  General. 

9=9474(19)  (Nab.)  Owner  of  merchandise  may 
teati^  to  its  value.— Gilbert  v.  Bothe,  119. 

(B)   Subjectii  of  Expert  Teatlmonr. 

9=9506  (Mich.)  Expert   should  not  testify  to 

fact  to  be  answered  by  jury.— Cord  v.  Plesa, 

427. 

9=9527  (Neb.)  Expert  evidence  as  to  effect  on 

health  of  breach  of  promise  held  admissible.— 

Fellers  v.  Howe,  122. 

(C)  Competency   of  Expert*. 

9=9543(1)  (Mich.)  Witness  familiar  with  value 
of  property  of  same  character  may  testify  aa 
expert  witness  as  to  value  of  property  in  ques- 
tion.— Tatro  v.  Baker-Fisk-Hugill  Co.,  449. 
9=>S43(4)  (Mich.)  Used  car  dealer  properly 
permitted  to  testify  as  to  market  value  of  au- 
tomobile.—Tatro  V.  Baker-Fisk-Hugill  Co..  449. 

(D)  Examination  of  Expert*. 

9=9547  (Mich.)  Testimony  as. to  treatment  ex- 
pert witness  would  have  used  inadmissible. — 
Wood  V.  Vroman,  520. 

9=9553(2)  (Neb.)  Admitting  expert's  answer 
to  hypothetical  question  containing  insufficient 
facts  18  error.— Berliner  v.  Director  General  of 
Railroads,  914. 

9=9555  (Mich.)  Nonexperts  must  testify  to 
facta  prior  to  opinion  of  mental  incompetency. 
— Gutt  V.  Walter's  Estate.  529. 
9=9555  (Neb.)  Opinion  of  expert  must  be  bas- 
ed on  facts.- Hornby  v.  State  Life  Ina.  Co., 
84. 

9s>558(7)  (Minn.)  Where  viewer  testifies  to 
the  amount  of  benefits  it  may  be  shown  on 
cross-examination  that  viewers  did  not  fix  such 
amount.— in  re  County  Ditch  No.  33,  Marshall 
County,  374. 

Viewer  may  be  cross-examined  by  reference 
to  viewers'  report  fixing  benefits  at  less  tBan 
he  bad  testified.— Id. 

XIII.  EVIDENCE   AT   FORMER   TRIAL   OR 
IN    OTHER    PROCEEDING. 

9=9577'/a  (Iowa)  Reporter's  notes  of  evi- 
dence or  transcript  thereof  may  be  used  in 
retrial  of  a  "case."- E.  H.  Emery  &  Co.  v. 
American  Refrigerator  Transit  Co.,  7G0. 
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EXEMPTIONS. 

See  Homestead. 

I.  NATDRB   AND  BXTESNT. 

(C)   Propertr  and  RIchta  Exempt. 

$=»50(l)  (Minn.)  Insurance  poHcy  In  favor 
of  another  held  exempt  from  insured's  credi- 
tors.—Murphy  V.  Casey,  783. 


FACTORS. 


See  Brokers. 


FALSE  mPBISONMENT. 

I.  CIVIL  LIABILITY. 

(A)  Acta  ConatltntliiK  Falae  Imprlaonment 
and  Liability  Therefor. 

<S=>7(3)  (Mich.)  Issuance  of  warrant  under 
statute  imposing  no  criminal  responsibili^  is 
not  a  judicial  act.— Crawford  v.  Huber,  594. 

Warrant  issued  under  Sunday  law  AeW  not 
fair  on  its  face. — Id. 

®=»I4  (Mich.)  Advice  of  prosecuting  attorney 
held  a  good  defense.— Crawford  v.  Huber,  694. 

<B)   Aetlona. 

^s>30  (Mich.)  Advice  of  counsel  may  be  shown 
in  mitigation  of  punitive  damages. — Crawford 
y.  Huber,  694. 

FENCES. 

«=39  (Iowa)  "Partition  fence"  defined.— Os- 
good V.  Names,  331. 

Adjoining  owners  may  determine  portions  of 
division  fence  to  be  maintained  by  each,  by 
parol  agreement. — Id. 

<e=»13  (Iowa)  "Partition  fence"  defined.— Os- 
good V.  Names,  831. 

i8=3i7  (Iowa)  Repairing  after  injuries  held 
to  warrant  finding  agreement  to  repair.— Os- 
good V.  Names,  331. 

Burden  of  proof  in  action  for  injuries  to  cat- 
tle from  defendant's  failure  to  keep  up  portion 
of  division  fence  stated. — ^Id. 

Damages  for  adjoining  owner's  failure  to 
maintain  partition  fence  recoverable,  though 
statute  specifies  no  remedy.— Id. 

FIRES. 

See  Railroads,  «=i>482. 

FEXTVRES. 

^=39  (Iowa)  Assignor  of  mortgage  on  houses 
subsequently  moved  to  mortgagor's  lots  held 
entitled  to  foreclosure  against  purchaser  of 
lots  at  least  as  to  houses.— Doyle  v.  Lytle  Inv. 
Co.,  721. 

FOREIGN  CORPORATIONS. 

See  C!orporations,  ^=>66S. 

FORGERY. 

4=»44i/2  (Neb.)  Evidence  held  to  snstain  con- 
viction.—Denker  V.  State,  945. 

FRAUD. 

See  Frauds,  Statute  of;    Fraudulent  Convey- 
ances. 

I.  DBCBSPTION   COIfSTITVTINO  FRAUD, 
AND  LIABILITY  THBRBPOR. 

^94  (Iowa)  Intent  necessary.— Kutchera  t. 
Graft,  297. 

€=»I3(2)  (Wis.)  False  representations,  made 
in  good  faith,  actionable. — Ohrmundt  v.  Spiegel- 
hof,  692. 

C=3l6  (Iowa)  Failure  to  inform  tenant  that 
former  tenant's  hogs  had  cholera  not  neces- 
sarily fraudulent. — Eutchera  v.  Graft,  297. 
€=>20  (Wis.)  Reliance  on  representations  as 
to  quantity  of  land  held  authorized. — Ohrmundt 
V.  Spiegelhoff,  692. 

<Ss>22(l)  (Wis.)  Diligence  required.— Ohr- 
mundt ▼.  Spiegelhoff,  692. 


4=323  (Minn.)  False  representations  by  third 

person    having    purchaser's   confidence   action- 
able.— Batchelder  v.  Stephenson,  852. 
^=>23  (Wis.)  Reliance   on  representations  as 
to  quality  of  land  held  authorifed.— Olirmundt 
V.  Spiegelhoff,  692. 

n.  ACTIONS. 

(A)   Rla;I>ta  o<  Action  and  Defenaea. 

4s>3l  (Neb.)  Remedies  for  fraudulently  in- 
ducing  purchase  of  property  enumerated.-^ 
Bringen  v.  Wolf,  62. 

4=>35  (Minn.)  Waived  by  new  agreement  aft- 
er discovery.— Moe  v.   SbaSer,  786. 

(C)  BTldeaee. 

®=>50  (Mich.)  Not   to  be   presumed.— Youngs 
V.  Advance-Rumley  Thresher  Co.,  535. 
C^=»S7  (Wis.)  Evidence  as  to  value  of  proper- 
ty parted  with  admissible.— Ohrmundt  v.  Spie- 
gelhoff, 692. 

(S=>58(l)  (Iowa)  Evidence  of  lessor's  admis- 
sions held  insufficient  to  show  knowledge  of 
hoe  cholera  on  premises.— Kutchera  v.  Graft, 
297. 

Evidence  held  not  to  show  sonrce  of  infection  - 
of  hog  cholera. — Id. 

(D)  Damavea. 

«S959(2)  (Wis.)  Measure  of  damages  stated. 
—Ohrmundt  v.  Spiegelhoff,  692. 

(B)   Trial,  Jadarment,  and  Review. 

«=»64(l)  (Neb.)  Renewal  of  note  for  price 
not  a  waiver  of  fraud  as  a  matter  of  law. — 
Bringen  v.  Wolf,  62. 

«=>64(l)  (Wis.)  Evidence  as  to  frand  in  sale 
of  boiler  held  insufficient  for  jnry.— Carl  Bart- 
man  Co.  V.  Friday,  773. 

FRAUDS,  STATUTE  OF. 

I.  AORBBHBNTS    IN    CONSIDBRATIOIT    OP 
MARRIAGE. 

€=>5  (Neb.*)  Agreement  by  man  to  make  child 
of  woman  equal  heir  with  others  held  void. — 
Fischer  v.  Fischer,  116. 

Agreement  to  marry  and  care  for  man's  chil- 
dren held  within  the  statute  of  frauds.— Id. 

VIII.  RBdUISITES    AND   SCFFICIBNCT  OF 
WRITING. 

4=9115(4)  (Mich.)  Purchaser  need  not _  sign 
memorandum  of  sale,  where  obligation  simply 
to  pay  price. — ^Pangburn  v.  Sifford,  612. 

IX.  OPERATION  AND  BFFBCT  OF 

STATUTE. 

«=9l29(l)   (Neb.)  Marriage  Aeld  not  such  part 
performance  as   would  take   contract   without 
statute  of  frauds.— Fischer  v.  Fischer,  116. 
4=>I29(8)   (S.D.)  Acceptance  and  payment  for 
goods  took  contract  out  of  statute.— McCaull- 
Dinamore  Co.  v.  Heyler,  243. 
4=>  139(1)   (S.D.)  After  full  performance  it  is 
immaterial  that  a  verbal  contract  for  services 
could  not  be  performed  within  a  year.— Lam- 
pert  Lumber  (5o.  v.  Pexa,  207. 
4=9 1 40  (S.D.)  Agreement    surrendering   writ- 
ten contract  held  not  within  statute.— Wangs- 
ness  T.  Stephenson,  362. 

FRAUDULENT  CONVEYANCES. 

I.  TRANSFERS   AND   TRANSACTIONS 
INVALID. 

(B)  Natare  and  Form  of  Tranafer. 

^=339  (S.D.)  Insolvent  husband  cannot  pur- 
chase insurance. — Corn  well  v.  Sure^  Fund  Life 
Co.,  211. 

(F)  Confldentlal  Relntloaa  of  Partlea. 

^=>I04(2)  (Iowa)  No  fraud  in  husband's  quit- 
claim to  wife  of  property  paid  for  by  her. — 
Sheffield  Milling  Co.  v.  Heitaman,  Gah 
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n.  RIGHTS     AND    L.IABIIjITIBS     OF    PAR- 
TIES  AND   PCRCHASERS. 

(A)    OriKlnal  Parties. 
«s»l82(5)   (S.D.)  Insolrent     husband     cannot 
assi^  policy  to  wife  in  excess  of  wife's  stat- 
utory   ezemption. — Cornwell   t.    Surety    Fund 
Life  Co.,  211. 

GAMINO. 

I.  QAMBIiING  CONTRACTS  AND  TRANS- 
ACTIONS. 

(B)  Rlvhta  and  Remeilles  of  Partlea. 

«s>49(3)  (N.D.)  In  action  on  note  defended 
as  having  been  giren  in  gamblin|;,  evidence 
held  to  show  loss  was  in  "hedging"  trans- 
action.—Edgeley  Co-op.  Grain  Co.  v.  Spitser, 
880. 

«=950(l)  (N.D.)  Where  evidence  showed  note 
was  not  for  grain  gambling,  directing  verdict 
for  plaintiff  held  not  error.— Edgeley  Oo-op. 
Grain  Co.  v.  Spitzer,  880. 

GARAGES. 

See  Livery  Stable  and  Garage  Keepers. 

GARNISHMENT.     ■ 

rr.   TTRIT   OR  SUMMONS   AND   NOTICK. 
SERVICE,  AND  RETURN. 

«=»IOI  (N.D.)  Statute  requiring  publication  of 
summons  against  defendant  within  60  days  held 
applicable  in  garnishment  proceedings. — Citi- 
zens' State  Bank  of  Selfridge  v.  Smeland,  987. 

X.  lilABILITIES  ON  BONDS  OR  VNDBR- 
TAKINGS. 

9=3247  (Iowa)  Evidence  in  action  on  deliv- 
ery bond  held  to  show  fund  attached  did  not 
belong  to  defendant.— Roche  v.  American  Sure- 
ty Co.,  817. 

GIFTS. 

I.  INTER  VIVOS. 

9=>47(l)  (Mich.)  Presumption  that  money 
paid  to  wife  or  child  is  a  gift  rebuttable.— Smith 
V.  Smith,  601. 

GOOD  WILL. 

4=>6(l)  (Iowa)  Provision  that  vendor  must 
look  to  the  security  of  the  property  only  is 
valid,  and  precludes  personal  liability,  except 
for  the  initial  payment.— Wells  v.  Plynn,  389. 

Election  to  sue  at  law  under  contract  held 
not  to  be  a  recognition  of  personal  liability.- Id. 

GUARANTY. 

See  Indemnity. 

I.  RBQiriSITBS   AND  VAUDITT. 

9=>7(2)  (Mlsn.)  Acceptance  of  offer  of  guar- 
anty may  precede  execution  thereof. — Wyman, 
Partridge  &  Co.  v.  Bible,  46. 

ni.  DISCHARGE   OF  GUARANTOR. 

«s>70(l)  (MIrb.)  Guaranty  "against  loss"  is 
of  collection  and  creditor  must  exhaust  remedy 
against  principal.— Wyman,  Partridge  &  Co.  v. 
Bible,  45. 

IV.  REMEDIES  OF  CREDITORS. 

4=»82(2)  (S.D.)  Bank  not  necessarv  party  to 
action  by  buyer  of  bank  stock  against  seller 
who  guaranteed  payment  of  notes.- Nichols  v. 
Nordness,  358. 

«s>92|(l)  (Minn.)  Whether  goods  purchased 
19  months  after  guaranty  were  included  therein 
held  for  jury.— Wyman,  Partridge  &  Co.  v.  Bi- 
ble, 45. 

GUARDIAN  AND  WARD. 

IT.   SALES  AND  CONVEYANCES  UNDER 
ORDER  OF  COURT. 

®=3l07  (Neb.)  Failure  to  give  nonresident  mi- 
nors notice  of  appointment  of  guardian  wHl  not 
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render  sale  by  guardian  void.— Foote  v.  Chit- 
tenden, 167. 

HARMLESS  ERROR. 

See  AK>eal  and  Error,  (S=>1026-1071:  Orlminal 
Law,  «8=»lie6%-1170%. 

HIGHWAYS. 

See  Bridges. 

I.     ESTABLISHMENT,     ALTERATION,    AND 
DISCONTINUANCE. 

(B)    Establloltment    by    Statute    or    Statn- 
torT    Proeeedlnso. 

«=»68  (Wis.)  Evidence  not  to  warrant  finding 
that  highway  extended  beyond  fence  aUeged  to 
obstruct  it.— State  v.  Root,  085. 

Proof  or  presumption  of  an  award,  or  release, 
or  dedication,  necessary  to  show  highway.— Id. 

V.  REGULATION   AND   USE   FOR  TRAVEL. 

(B)     Use    of    HlarhivaT    aad    Law    of    tbe 
Road. 

«»I65  (Neb.)  Statute  limiting  speed  held  in- 
applicable where  one  motor  venicle  passes  an- 
other traveling  in  the  same  direction.— Thomas 
V.  Rasmnssen,  104. 

«=>l72(i)  (Mich.)  Duty  of  automobilist  to 
slacken  speed  when  blinded  by  glaring  light.— 
Budnick  v.  Petersen,  498. 

«=»  173(1)  (MIoh.)  Duty  of  automobilist  to 
keep  on  traveled  portion  of  road. — Budnick  v. 
Petersen.  498. 

®=»I75(I)   (Minn.)  Drivers  meeting  on  trav- 
eled part  of  highway  to  one  side  of  center  should 
each  turn  to  right.— Keane  v.  Butner,  671. 
«=9l84(2)   (Minn.)  Evidence  held  to   support 
verdict  for  plaintiff  for  damages  from  collision 
on  highway.— Keane  v.  Butner;  571. 
«=>I84(2)   (Neb.)  Evidence  insufBcient  to  sus- 
tain verdict  for  personal  injuries  against  de- 
fendant alleged   to   be   engaged  in     racing." — 
Thomas  v.  Rasmussen,  104. 
<&s»l84(3)   (MIoh.)  Pedestrian  held  not  guilty 
of  contributory  negligence  as  matter  of  law. — 
Budnick  v.  Petersen,  493. 
«s>  184(3)   (Minn.)  Driving  on  traveled  track 
to  left  of  center  is  not  negligence  as  matter  of 
law.— Keane  v.  Butner,  571. 


See  Sunday. 


HOLIDAYS. 


HOMESTEAD. 


I.  NATURE,    ACauiSITION,   AND    EXTENT. 
(B)  ForoOBB  EntltleA. 

9s»2l  (Neb.)  Where  purchaser  occupies  land 
under  executory  «ale  contract  partly  perform- 
ed, his  wife  may  become  vested  with  homestead 
interest  therein.— Alston  v.  Alston,  82. 

(D)  Property  CoaotttntlaK   Homeatoad. 

4=»66  (N.D.)  Mortgage  by  husband  and  wife 
should  not  be  deducted  in  determining  value. — 
First  Nat.  Bank  v.  Hallqnist,  269. 

(E)  LlabiUtlea   Enforceable   Asalaat 
Homeatead. 

<&=9l09  (Neb.)  Taking  of  stay  order  held  not 
to  estop  defendants  from  claiming  surplus  from 
sale  of  homestead  on  mortgage  foreclosure 
after  confirmation,  as  against  judgment  cred- 
itor.- Thompson  v.  Todd,  96. 

II.   TRANSFER    OR   INCUMBRANCE. 

®=»II7  (Neb.)  Assignment  by  husband  with- 
out wife's  consent  held  void.— Alston  v.  Al- 
ston, 82. 

€=»II7  (N.D.)  Mortgage  by  husband  alone  is 
valid  as  to  excess  of  lands  above  homestead. — 
First  Nat.  Bank  v.  Hallquist,  269. 
<S=>II8(5)  (Minn.)  Mortgage  void  unless 
signed  by  wife.— Bozich  t.  First  State  Bank  of 
Buhl,  1021. 
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4=9 1 22  (Mian.)  Husband,  fraudolentlr  repre- 
sentiiig  himself  single  and  obtaining  mort- 
gage on  homestead,  may  not  assert  its  invalid- 
ity after  wife's  death.— Bozich  r.  First  State 
Bank  of  Buhl.  1021. 

^=>I33  (Minn.)  Evidence  held  to  sustain  find- 
ing that  mortgagor  falsely  represented  that 
he  was  unmarried  and  obtained  mortgage  on 
homestead.— Bozich  v.  First  State  Bank  of 
Buhl,  1021. 

IV.   ABANDOIfBfSNT,  tirArVBn,  OR  FOR- 
FEITVRB. 

«s>l67  (Iowa)  Sale  destroys  exemption.— Bi- 
son V.  Sullivan,  628. 

V.   PROTBOnOir  and  BKFORCBMBirr  OF 
RIGHVS. 

«=>2I3  (Neb.)  Pleading  held  sufBciently  to  set 
forth  selection  of  homestead  from  wife's  sep- 
arate property.— Williams  v.  Williams,  114. 

HOMICIDE. 

VII.  BVIDENOXI. 
(B)  'Welorbt  and  Snfllclener* 

«s>253(l)  (Minn.)  Evidence  held  to  jastify 
conviction  of  first  degree  murder. — State  v. 
Wormack,  070. 

Vm.   TRIAI.. 
(C)  Inatrnetlona. 

«S9308(4)  (Minn.)  Evidence  ft«M  to  Jnstiftr  in- 
struction on  first  degree  murder. — State  ▼,  Wor- 
mack, 970. 

HOSPITALS. 

4=93  (Minn.)  Act  defining  and  regulating  ma- 
temibr  hospitals  held  not  in  vioIaBon  of  Con- 
stitution.—State  ▼.  Women's  and  Children's 
Hospital  Ass'n,  1022. 

HUSBAND  AND  WIFE. 

See  Divorce;   Dower. 

I.  MOTITAI.  RIGHTS,  DinriBS,  AHD  I<IA- 
BIIilTIBS. 

«s>3(l)  (Neb.)  Husband  has  right  to  estab- 
lish matrimonial  domicile.— Preston  t.  State, 
925. 

4=>I4(2)  (Miob.)  DedaratioD  of  trust  must  be 
signed  by  wife,  holding  by  entireties. — ^Mulford 
V.  Stender,  490. 

II.   MARRIAOB  SBTTIiBillEirTS. 

4s>29(6)  (Minn.)  Husband  has  burden  of 
showing  absence  of  fraud  or  concealment  where 
no  provision  made  for  wife. — ^Welsh  v.  Welsh, 

QO. 

Antenuptial  contract,  releAing  wife's  right, 
set  aside. — Id. 

«=>29(9)  (Minn.)  When  antenuptial  contracts 
win  be  sustained  stated. — Welsh  v.  Welsh,  38. 

ni.      COirVBTANCBS,      CONTRACTS,      AND 

OTHBR  TRANSACTIONS  BBTWBBN 

HUSBAND  AND  ynVK. 

4s»49i/2(7)  (Mich.)  Presumption  that  money 
paid  to  wife  or  child  is  a  gift  or  advancement 
rebutUble.— Smith  t.  Smith,  601. 

T.  ^riFB'S   SBFARATB  B8TATB. 
(A)  IVhat  Oonatltatca. 

4=9 12 1  (Iowa)  Property  paid  for  by  wife  can- 
not be  subjected  to  satisfaction  of  judgments 
against  husband.— Sheffield  Milling  Co.  v.  Heitz- 
man.  631. 

TI.   ACTIONS. 
^9205(4)   (Neb.)  Wife  cannot  withdraw  from 
homestead  after  selection  and  sue  husband  in 
ejectment. — ^Williams  v,  Williams,  114. 

VIII.  SEPARATION  AND  SBFARATB  MAIN- 
TBNANCB. 

4=9278(1)  (Neb.)  Postnuptial  contract,  if  fair 
and  equitable,  will  be  enforced.— In  re  Lauder- 
back's  Bstate,  128. 


X.  BNTIOINO  AND  AUBNATING. 

4=3325  (Neb.)  Verdict  for  plaintiS  for  alien- 
ation of  husband's  affections  will  not  be  dis- 
turbed, where  proof  dearly  shows  defendant 
guUty.— Wendt  v.  Wendt,  66. 
4=»335  (Neb.)  Instruction  that  defendant 
would  be  liable  if  with  ultimate  intention  and 
ulterior  purpose  of  alienating  the  affections 
of  plaintiff's  husband  she  accomplished  the 
alienation  held  proper.— Wendt  v.  Wendt,  66. 

ILLEOmMATE  CHILDREN. 

See  Bastards. 

EMMUNITX. 

See  Constitutional  Law,  4=9206. 

IMPROVEMENTS. 

See  Mnnidpa]  Corporations,  4=929(^-636. 

INDEMNITV. 

See  Guaranty. 

4=96  (Mich.)  Rule  of  strictissimi  Juris  not  ap- 
plied to  indemnity  contract.— TiUe  Ouaranty  & 
Surety  Co.  v.  Roehm,  414. 
4=>8  (Mhrfi.)  Indemnitor  held  liable  on  con- 
tract to  indemnify  surety  in  contractor's  bond. 
— Titie  Onaranty  &  Surety  Co.  r.  Bodim,  414. 
4=39(1)  (Minn.)  Indemnity  contract  not  lim- 
ited by  spedal  reference  to  particular  daims. 
—Northern  Welding  Co.  v.  Jordan,  39. 

When  indemnity  contract  may  apply  to  sub- 
sequent breaches  stated.— Id. 

Duty  of  indemnified  party  to  violate  contract 
to  mitigate  damages  stated.— Id. 
4=99(2)   (Mina.)  Indemnitor  liable  for  reason- 
able expense  of  defense.— Northern  Welding  Go. 
T.  Jordan,  39. 

4=9 14  (Mich.)  Indemnitor  of  surety  liable 
though  bond  was  insuffident  to  justify  recovery 
from  surety.—Title  Guaranty  &  Sure^  Co.  t. 
Boehm,  414. 

Recovery  from  indemnitor  held  proper  though 
loss  occurred  to  indemnified  party  on  two  bonds. 

INDIANS. 

4=9l8  (S.D.)  Condusiveness  of  Secretary  of 
Interior's  decision  of  heirship  of  allottee  stated. 
—Frederick  v.  Rock  Island  Sav.  Bank,  234. 

INDICTMENT  AND  INFORMATION. 

II.  FINDING  AND  FII.ING  OF  INDICTMBNT 
OR  PRBSBNTBIBNT. 

4=9l4  (MIeh.)  No  error  in  permitting  filing  of 
carbon  copy  of  lost  information.— Peoide  t.  Cor- 
si,  439. 

IV.  FrLING  AND  FORMAI.  RBOtnSITBS  OF 

INFORMATION  OR  COMPLAINT. 

4=951(2)  '(Neb.)  Assistant  attorney  general 
has  no  authority  to  sign  information. — ^Lower  t. 
State.  174. 

V.  RBaVISITBS  AND  SOFFIOIBNOT  OF 
ACCUSATION. 

4=9|ll(3)  (Nob.)  Indictment  for  practicing 
without  authority  need  not  negative  exceptions 
in  practice  act--Carpenter  v.  State,  941. 

X.    CONVICTION    OF    dFFBNSB   INOLUDBD 
IN  CHARGB. 

4=9189(8)  (Neb.)  On  trial  for  murder  commit- 
ted while  attempting  to  rob,  an  instruction  that 
jury  could  convict  of  second  degree  murder  or 
manslaughter  is  error.— Thompson  t.  State, 
68. 

4=9|90  (MIob.)  Defendant  accused  of  robbery 
may  be  convicted  of  attempted  robbery. — ^People 

V.  Allie,  423. 

4=9|9I  (9)  (Mich.)  Defendant  accused  of  rob- 
bery may  be  convicted  of  attempted  assault  and 
battery.— People  t.  Allie,  423. 


Digitized  by 


Google 


t059 


INDEX-DIGEST 


For  OMM  ia  DacDIc.  *  AmJ>ig.  K«f -Voitorie*  *  bdexM  •••  aante  topio  and  Kn-ITDUBKB 


IlUIWFBMO* 


INFANTS. 

See  Guardian  and  Ward;   Parent  and  Gbild. 

n.   CUSTODY  AKD  PROTECTION. 

«=>I8  (Minn.)  Statute  held  to  empower  ju- 
venile court  to  terminate  guardianship  of  de- 
pendent or  neglected  child  by  state  board  of 
controL — State  v.  Probate  Court  of  Mahnomen 
County,  27. 

INJUNCTION. 

II.   STOJBCTS    OF   PROTBOTIOK   AHD 
RELIBF. 

(B)   PnbUo    OlBeers   and    Boards   and   Mv- 
mlolpalitlec. 

^=>77(l)  (Nab.)  Mandamus,  not  injunction,  a 
proper  remedy  to  enforce  performance  of  duty 
of  municipality. — Shanner  Broa.  t.  Village  of 
Page,  Holt  County,  131. 

ni.  AcnoHs  FOR  iNJimoTioNa. 

€=3 1 13  (Mich.)  Suit  to  enjoin  violation  of 
building  restrictions  held  not  barred  by  laches. 
— McNair  v.  Raymond,  412. 

V.  PBRMAirENT  INJVlTCTIOir  AND  OTHRR 
RBUtBF. 

0=>I94  (Mich.)  Declaratory  decree,  in  addition 
to  injunction,  nxhig  rights  not  invalid,  refused. 
—Rowley  v.  Laingsburg  Cemetery  Ass'n,  480. 

INSANE  PERSONS. 

I.  DI8ABII.ITIES  IN  OBNERAIm 

«=s>l   (Iowa)  Test  of  mental  unsoundness  in- 
volves capacity  to  manage  business  in  rational 
way. — Graham  v.  Clapp,  329. 
«S92  (Iowa)  Evidence  held  to    sustain  refus- 
al of  appointment  of  guardian  for  mental  in- 
capacity.— Graham  v.  Clapp,  329. 
Evidence   of  incompetency. — Id. 
<8=32  (Iowa)  Mere  proof  of  mental  defect  does 
not  establish  incompetency.— Bickman  v.  Houclt, 
657.     , 

in.   QUARDIANSHIP. 

«=»33(l)  (8.D.)  Petition  and  notice  to  incom- 
petent person  heid  necessary  to  give  jurisdiction 
for  appointment  of  guardian.— In  re  Jaeobson's 
wai,  237. 

INSTRUCTIONS. 

See  Criminal  Law,  «=»77S-829;  Trial,  «=9l01- 
296. 

INSURANCE. 

III.   INSURANCE    AGENTS   AND   BROKERS. 
(A)  Aareaor  tor  Inaarer. 

$=995  (Neb.)  Notice  to  general  agent  held  no- 
tice to  insurer.— Echols  v.  Mutual  Life  Ins.  Co. 
of  New.Xork,  68. 

IV.  INSURABLE   INTEREST. 

4=>II6(I)  (Iowa)  Partner  has  insurable  in- 
terest in  life  of  other  partners.- Fleming  v. 
Fleming,  296. 

T.  THE  CONTRACT  IN   GENERAL. 
(A)   Nature.    Reqnlaltea,    and    ValldltT-, 

«s»l38(l)  (Iowa)  Joint  policy  valid.— Fleming 
v.  Fleming,  296. 

€=s>l4l(2)  (Neb.>  Insurer  may  waive  provi- 
sions that  poli<^  shall  not  become  binding  un- 
less first  premium  paid  or  that  no  agent  has 
power  to  modify  the  contract.— Echols  v.  Mu- 
tual Life  Ins.  Co.  of  New  Yorl:,  5& 

Giving  note  held  payment  of  first  premium  as 
between  insured  and  insurer. — Id. 

Agreement  by  agent  for  extension  of  time  of 
payment  of  ftrst  premium  held  waiver  of  con- 
ditions of  contract.— Id. 

«=»i45(3)  (Neb.)  Default  in  pigment  of  note 
given  for  premium  held  to  work  forfeiture.— 
Novak  V.  Ia  Fayette  Life  Ins.  CTo.,  La.  Fayette, 
Ind..  M.  -*       . , 


(B)  CoBiitriiotlon  and  Operation. 

^»I46(I)   ^Neb.)  Inconsistent  acddent  policy 

Provision  will   be   ignored. — Rathbun  v.   Globe 
ndemnity  Co..  903. 

$=»I46(3)  (Neb.)  Construction  against  for,- 
feiture  favored.— Rathbun  t.  Globe  Indemnitar 
Co.,  903. 

Tin.      CANCELLATION,      SURRENDER, 

ABANDONMENT,  OR  RESCISSION 

or  POLICY. 

«=»226  (Iowa)  Right  to  effect  cancellation  of 
policy  without  consent  must  be  provided  ill 
statute  or  contract— Artificial  lee  Co.  v.  Re- 
ciprocal Exchange,  756. 

®=>22g(l)  (Iowa)  Insured  may  waive  provi- 
sion for  five  days'  notice  of  cancellation. — 
Artificial  Ice  Co.  v.  Reciprocal  Exchange,  756. 
«=>229(2)  (Iowa)  Threat  to  cancel  not  notice 
of  cancellation  of  fire  policy. — Artificial  Ice  Co. 
V.  Reciprocal  Exchange,  756. 

Notice  of  cancellation  of  fire  policy  insuffi- 
dent.— Id. 

Notice  of  cancellation  must  provide  for  re* 
payment  of  unearned  premiums.— Id. 
«=»232  (Iowa)  Letter  luid'  not  to  constitute 
request  or  demand  for  cancellation  of  policy. 
—Van  Scoy  v.  National  Fire  Ins.  Co.  of  Hart- 
ford, Conn.,  806. 

<8=>235  (Iowa)  Evidence  held  insufficient  to 
sustain  finding  of  cancellation.— Van  Scoy  v. 
National  Fire  Ins.  Co.  of  Hartford,  Conn.,  306. 
$=s>239  (Iowa)  Burden  of  establishing  effec- 
tive cancellation  on  insurer. — ^Artificial  Ice  Co. 
V.  Reciprocal  Exchange,  766. 

Evidence  iheld  not  to  show  consent  of  insured 
to  immediate  cancellatioiT  of  fire  policy. — Id. 

IX.  AVOIDANCE  OP  POLICY  FOR  MISREP- 
RESENTATION. FRAUD,  OR  BREACH 

OF  ITARRANTY  OR  CONDITION. 

(A>  Orouda  la  Geaeral. 

$=>253  (Neb.)  It  is  necessary  in  defense  for 
falsity  of  statements  that,  defendant  prove  the 
alleged  fraud.— Beeler  v.  Supreme  Tribe  of 
Ben  Hnr,  917. 

«=>26S  (Neb.)  Representations  and  warranties 
distinguished. — Beeler  v.  Supreme  Tribe  of  Ben 
Hut,  917.   ■ 

X.  FORFEITURE  OF  POLICY  FOR  BREACH 

OF  PROMISSORY  -WARRANTY.  OOTB.. 
NANT,  OR  CONDITION  SUBSEQUENT. 

(E)   Nonpayment  of  Premlnms  or  Asaeaa- 
ntenta. 

®=>349(l)  (Neb.)  Where  policy  was  void  upon 
failure  to  pa^  premiums,  and  there  is  no  es- 
toppel or  waiver,  contract  will  be  enforced  as 
made.— Novak  v.  La  Fayette  Life  Ins.  Co.,  Ia' 
Fayette,  Ind.,  64. 

XI.  ESTOPPEL,     WAIVER,     OR     AGREE- 
MENTS AFFECTING  RIGHT  TO  AVOID 

OR  FORFEIT  POLICY. 

«=s>392(7)   (Mich.)  Acts  of  insurer  held  not  to 
constitute  waiver  of  liability  wJiile  policy  was 
suspended.— Brockway  v.  Michigan   llut.   HaU 
Ins.  Co..  399. 
Party  pa^ng  up  past-due  installments  on  sus- 

S ended  policy  held  not  entitied  to  collect  loss 
ttring  suspension.— Id. 
<S=»392(iO)  (Neb.)  Retention  of  premium  note 
without  action  held  not  to  prevent  forfeiture. — 
Novak  V.  La  Fayette  life  Ins.  Co.,  La  Fayette^ 
Ind.,  64. 

Insurer  held  not  estopped  from  declaring  for- 
feiture of  policy  for  nonpayment  of  premium 
note.— Id. 

XII.  RISKS  AND  CAUSES  OF  LOSS. 
(B)  Accident  and   Healtk   Inanrnnee. 

4=9455  (Nab.)  Time  of  infection  immaterial 
where  death  waa  produced  by  blood  poisoning 
from  accident.— Hornby  t.  State  Ufa  Ins.  Co- 
84, 
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€=9465  (N.D.)  Suicide  while  insane  is  death 
by  "accidental  means." — Weber  v.  Interstate 
Business  Men's  Ace.  Asa'n,  97. 
$=9466  (Neb.)  Blood  poisoning  held  result  of 
accident,  independent  of  other  causes. — Hornby 
V.  State  life  Ins.  Co.,  84. 

XIII.    KXTBNT    OF    LOSS    AND    LIABILITY 
OF  INSURER. 

(B)  Insurance  of  Property  and  Title*. 

$s»494  (Neb.)  Where  property  on  one  lot  was 
destroyed,  the  other  lot  will  be  considered  as  a 
separate  place  for  application  of  the  average 
clause. — Nye-Schneider-Fowler  Co.  v.  Nebraska 
Lumbermen's  Mut.  Ins.  Ass'n,  168. 

(O)  GnarantT-    and    lademnlty    Insaranee, 

<8s»5r4JA  [New,  vol.  HA  Key-No.  Series] 

(Minn.)  Insurer's  refusal  to  defend  ac- 
tion against  insured  held  not  to  create  greater 
liability  than  amount  stated  in  policy. — Mann- 
heimer  Bros.  y.  Kansas  Casualty  &  Surety  Co., 
189. 

Measure  of  liability  for  insurer's  breach  of 
contract  to  defend  smts  against  insured  stated. 
—Id. 

Insurer  held  not  entitled  to  reduction  of  lia- 
bility for  cost  and  expense. — Id. 

Insurer's  contract  to  defend  suits  against  in- 
sured held  indivisible. — Id. 

(B)    Accident    and    HealtU    Inaoranee. 

<$=9524  (Neb.)  Insured  held  totally  and  con- 
tinuously unable  to  transact  business  duties 
from  date  of  accident,  as  provided  in  accident 
policy.— Rathbun  y.  Globe  Indemnity  Co.,  903. 

xrr.  NOTics)  and  proof  of  loss. 

<S=3539(3)  (Minn.)  "Immediate  notice"  defined. 
— Frommelt  v.  Travelers'  Ins.  Co.,  565. 
$=9539(6)  (IMIim.)  Insurer's  procuring  and  re- 
fusing to  surrender  policy  excused  plaintiff's 
giving  notice  of  death.- Frommelt  r.  Travel- 
ers' Ins.  Co.,  565. 

$s»549  (Wis.)  Provision  for  forfeiture  for 
failure  to  notify  of  intention  to  cremate  held 
void. — Kroner  t.  Order  of  United  Commercial 
Travelers  of  America,  1037. 
<S=>558(0  (Neb.)  Requirement  in  fire  policy 
that  insured  furnish  written  proof  waived  by 
conduct  causing  insured  to  believe  that  settle- 
ment would  be  made  without  proof. — Brown  v. 
Firemen's  Ins.  Co.  of  Newarlt,  N.  J.,  88. 
<S=>558'(6)  (Mich.)  Adjuster's  conduct  heM  to 
waive  proof  of  loss. — Douglas  v.  Insurance  Co. 
of  North  America,  539. 

$=9558(6)  (Neb.)  Intimation  of  settlement 
held  waiver  of  provision  requiring  sworn  proof 
of  loss.— Brown  v.  Firemen's  Ins.  Co.  of  New- 
arli,  N.  J.,  8& 

XV.  ADJUSTMENT  OF  LOSS. 

$=>574(5)  (Mich.)  Member  of  mutual  fire  as- 
sociation Aeld  bound  by  determination  of  ad- 
justment board  provided  for  in  articles.— Bone 
T.  Orange  Mut.  Fire  Ins.  Co.  of  Michigan,  406. 

XTI.  RIQHT  TO   PROCEEDS. 

$=>580(2)  (S.D.)  Mortgagee  held  to  have 
equitable  lien  on  insurance  policy,  although 
mortgage  dause  not  attached. — fifesnard  v. 
Larive,  972. 

XVIII.  ACTIONS  ON  POLIOIBS. 

$=3615  (Iowa)  Recovery  by  insured  nnder 
policy  held  not  to  amount  to  double  recovery. — 
Artificial  Ice  Co.  v.  Reciprocal  Exdiange,  756. 
$=9640(1)  (Iowa)  Cancellation  of  poUcy  af- 
firmative defense  to  be  specialty  pleaded. — 
Van  Scoy  v.  National  Fire  Ins.  Co.  of  Hart- 
ford, Conn.,  300. 

$=9640(2)  (Mich.)  Breach  of  warranty  by  in- 
sured not  available  without  notice  of  special 
defense,  as  required  by  court  rule.— Douglas 
V.  Insurance  Co.  of  North  America,  539. 


$=9645(1)   (N.D.)  By-law  as  defense  must  be 
pleaded  and  proved. — Weber  v.  Interstate  Busi- 
ness Men's  Ace.  Ass'n,  97. 
$=9646(6)   (Neb.)  Presumption  that  injury  re* 
sitting  in  death  was  not  voluntarily  self-iimict- 
ed. — Hornby  v.  State  Life  Ins.  Co.,  84. 
$=9665(1)     (N.D.)    Evidence    held   to    anstain 
findings  for  plaintiff  for  part  of  relief. — ^Alliance 
Hail  Ass'n  v.  Plateer,  573.- 
$=9665(2)   (Neb.)  Evidence  sustaining  finding 
that  insured  was  in  good  health  at  deJiveiy  oi 
policy.— Echols  v.  Mutual  life  Ins.  Co.  of  New 
York,  58. 

$=9665(4)  (Minn.)  Payment  of  attorney's  bill 
held  sufficient  evidence  of  value  of  services  to 
justify  allowance  thereof  in  action  by  insured 
against  insurer. — Mannheimer  Bros.  v.  Kansas 
Casualty  &  Surety  Co.,  189. 

Evidence  sustaining  finding  that  ijisnrer  re- 
pudiated obligation  to  defend  suits  against  in- 
sured.—Id. 

$=9665(5)  (Minn.)  Evidence  held  to  sustain 
finding  that  insured's  death  resulted  from  ac- 
cidental means.— Frommelt  v.  Travelers'  Ins. 
Co.,  565. 

Evidence  held  not  conclusive  that  death  was 
due  to  pre-existing  disease. — Id. 
$=9668(1)  (Iowa)  Securing  of  other  insurance 
not  waiver  of  right  to  notice  of  cancellation  as 
matter  of  law.— Artificial  Ice  Co.  v.  Reciprocal 
Exchange,  756. 

$=9668(2)  (Mich.)  Evidence  held  sufficient  to 
talce  question  of  agency  to  jury. — Douglas  Y. 
Insurance  Co.  of  North  America,  539. 
$=9668(6)  (Mich.)  Insured's  testimony  as  to 
identity  of  car  stolen  with  that  insured  held 
sufficient  as  against  motion  for  directed  ver- 
dict.—Douglas  V.  Insurance  Co.  of  North 
America,  539. 

$=9668(8)  (Neb.)  Whether  note  was  taken  as 
unconditional  payment  of  premium  due  on  pol- 
icy held  question  of  fact.— Novak  v.  La  Fay- 
ette Life  Ins.  Co.,  La  Fayette,  Ind.,  64. 
$=9668(9)  (8.D.)  Whether  giving  of  morteage 
on  realty  increases  hazard,  question  for  jury. 
— Petranek  v.  Bohemian  Farmers'  Mut  Ins. 
Co.,  798. 

$=>675  (Neb.)  In  action  on  accident  policy 
attorney's  fees  reduced  to  ten  per  cent,  of 
recovery,— Rathbun  v.  Globe  Indemnity  Co., 
903. 

XX.  MCTDAL  BENEFIT  INSURANCE. 
(A)  Corporatlona  and  Aaaoelattona. 

$=9696  (Neb.)  Fraternal  beneficiary  society 
held  without  power  to  le^slate  or  adopt  nejv 
table  of  rates.— Widener  v.  Sharp,  161. 
$=9697  (Neb.)  Delegates  to  regular  quadren* 
nial  session  of  supreme  legislative  body  of  ben- 
efit society  cannot  serve  at  special  session  twq 
years  later.— Widener  v.  Sharp,  161. 

(B)  Tlie  Contract  In  General. 

$=9719(3)   (Neb.)  Beneficiary  association  may 

increase  rates  and  change  plan  of  assessment  if 
no  injustice  done.— Case  v.  Supreme  Tribe  of 
Ben  Hur,  75. 

Increase  of  rates  or  change  of  plan  of  assess- 
ment of  beneficiary  association  presumed  rea- 
sonable.— Id. 

That  increase  of  rates  is  prohibitive  to  older 
members  does  not  itself  make  the  rate  un- 
reasonable.— Id. 

Division  of  members  of  fraternal  benefit  as- 
sociation into  two  classes  held  Ascriminatory. 
—Id. 

Amendment  changing  benefit  certificate  held 
not  a  reduction  in  the  amount  of  benefits  there- 
under.—Id. 

Signed  agreement  to  pay  additional  assess- 
ment during  disability  held  not  a  waiver  of  ob- 
jection to  discriminatory  classification. — Id. 
$=9719(3)  (Neb.)  Eqforcement  of  rates  not 
validly  adopted  by  fraternal  beneficiary  associa- 
tion will  be  enjoined. — Widener  v.  Sharp,  161. 
$=»7^(6)  (Neb.)  Questions  and  answers  ia 
application  fox  insurance  held  tepresentationa. 
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not  warranties. — Beeler  t.  Supreme  Tribe  of 
Ben  Hur,  917. 

(D)  Forteltore  or  Snapenaton.  ^ 

«s>755(l)  (N.D.)  Beneficial  order  Aeld  not  es- 
topped to  interpose  defense  that  insured  died 
in  military  service  within  insurance  regulations. 
—Olson  T.  Grand  Lodge,  A.  O.  U.  W.  of  North 
Dakota,  7. 

(Ei)  Beneflciarlea  and  Benellta. 

$=»784(2)  (S.D.)  Beneficiary  designated  in  ap- 
plication for  issuance  of  new  certificate  held 
not  entitled  to  recover  on  member's  death  prior 
to  cancellation  of  old  certificafe— Sheffield  T. 
Modem  Woodmen  of  America,  239. 
«s>70l(l)  (N.D.)  ProTisions  of  beneficial  cer- 
tificate limiting  liability  where  insured  engages 
in  military  service  held  to  state  grounds  of  a 
status  and  not  of-  causation. — Olson  v.  Grand 
Lodge,  A.  O.  U.  W.  of  North  Dakota,  7. 

(F)  Aolloaa  for  Benellta. 

«=»8I7(2)  (N*b.)  In  an  action  on  life  benefici- 
ary certificate,  the  burden  rested  on  defendant 
to  prove  defense  of  insured's  false  representa- 
tions.—Beeler  T.  Supreme  Tribe  of  Ben  Hnr, 
917. 

INTERPLEADER. 

I.  RIGHT  TO   INTIlRPIiirA.DBR. 

«=>l  (Wla.)  ^^ht  to  interplead  discretionary. 
— Schroeder  v.  Berlin  Arcade  Iteal  Estate  Co., 
542. 

4=>8(l)  (Mich.)  Executor  mar  interplead  dis- 
tributee and  his  assignee.— Muiford  v.  Stender, 
490. 

INTOXICATINO  UQCORS. 

VI.   OFFBirSBS. 

<S=3l70  (Mich.)  Husband  guilty  for  wife's  acts 
In  home,  if  not  exercising  his  control  to  pre- 
vent crime.— People  y.  Sybisloo,  410. 

Tm.  GRIMIlfAL  PROSBCCTIONS. 

«s>239(l)  (Mich.)  Instruction  as  to  husband's 
liability  for  wife's  violation  of  statute  on  Ills 
premises  approved. — People  v.  Sybisloo,  410. 
e=>242  (Minn.)  Penalty  for  unlawful  trans- 
portation is  destruction  of  liquor,  forfeiture  of 
transporting  vehicle,  and  fine  and  imprison- 
ment—State V.  Brown,   102S. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

JUDGES. 

See  Justices  of  the  Peace. 

III.  RIGHTS,  POWBRS,  DDTIBS,  AlfD 
lilABIIilTIES. 

<8=»22(l)(Wi8.)  Ousted  from  office  on  convic- 
tion of  Espionage  Act  held  not  entitled  to  sal- 
ary on  reversal  of  judgment.— Becker  v.  Green 
County,  715. 

«=>22(3)  (S.D.)  Lump  sum-  allowance  to  Su- 
preme Court  judges  for  expenses  held  not  un- 
constitutional as  payment  of  additional  "com- 
pensation," or  a  "perquisite,"  or  "emolument." 
—State  V.  Reeves,  993. 

_  Lump  sum  expense  allowance  to  circuit  court 
judges  not  unconstitutional  as  payment  of 
"compensation"  additional  to  constitutional  sal- 
ary, or  grant  of  "perquisite"  or  "emolxunent" 
— Id. 

«=s22(2)  (Wis.)  Statute  entitling  ousted  offi- 
cer to  compensation  on  reversal  of  conviction 
not  retroactive.— Becker  v.  Green  County,  715. 

JUDGMENT. 

See  Equity,  ®=»429;      Execution. 
For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 
For  review  of  judgments,  see  Appeal  and  Error. 


II.  BT  coNrnssioir. 


4=»43  (Minn.)  Entered  on  warrant  of  attor- 
ney authorizing;  it  without  process  is  .valid. — 
Moe  V.  Shaffer,  785. 

IV.  BT  DBFAUIiT. 
(B)  Openlnar  or  Scttlnar  Aalde  Defanlt. 

^9139  (8.D.)  Judgment  granting  a  motion  to 
vacate  judgment  and  for  leave  to  defend  held 
not  abuse  of  discretion.- Dakota  Nat.  Bank  v. 
Johnson,  210. 

€=>i39  (S.D.)  No  abuse  of  discretion  in  setting 
aside  default.— .Tohnson  v.  German,  232. 
i8=>t43(3)  (Neb.)  Statements  by  third  person 
that  action  had  been  settled  no  ground  for  va- 
cating defendants'  default. — Kulhanek  v.  Knl- 
hanek,  139. 

€=»I60  (S.D.)  Affidavit  of  merits  aided  by 
proposed  answer  held  sufficient  for  vacating  de- 
fault judgment.— Johnson  v.  German,  232. 

VI.  Olf  TRIAL  OF  ISSUBB. 

fk.)    Rendition,    Form,   and    Reaalaitea    In 
General. 

<S=»I99(3)  (Mieh.)  Refusal  to  enter  judgment 
non  obstante  veredicto  held  not  error. — Sav- 
age V.  Embrey,  603. 

<8=>I99(3)  (Minn.)  Defendant  not  entitled  to 
judgment  notwithstanding  verdict  where  plain- 
tiff could  properly  supply  lacking  evidence  at 
another  trial.— Scanlon  v.  Wanless,  570. 

Court  exercises  judicial  discretion  in  deter- 
mining probability  of  existence  of  needed  evi- 
dence.— ^Id. 

«=>I99(3)  (Minn.)  Evidence  held  not  to  enti- 
tle plaintiff  to  judgment  notwithstanding  ver- 
dict—Siverts  V.  Dahoot  839. 

(C)   COBformltr  to   Proeeaa,   Pleadlnara, 
Proofs,  and  Verdict  or  Findlngr*- 

€=»25l(l)  (Neb.)  Finding  of  unintentional 
mistake  as  to  accounts  not  sustained  by  plead- 
ings presenting  question  of  correctness  of  ac- 
count and  settlement  thereof.— Stuart  v.  Tor- 
rey,  216. 

®=9252(l)  (Iowa)  No  personal  judgment 
where  none  asked  and  general  equitable  relief 
not  prayed.— Doyle  v.  Lytle  Inv.  Co.,  721. 

X.  HCttnTABLB  RBI.IBF. 
<A)  nature  of  Rented]''  and  Gronnda. 

®=s435  (Nsb.)  Statements  by  third '  person 
that  action  had  been  settled  no  equitable  ground 
for  vacating  defendants'  default. — ^Kulhanek  v. 
Kulhanek,  139. 

XI.  OOLI.ATBRAI.  ATTACK. 
(B)  Gronnda. 
9=>489  (Mich.)  Decree    determining   that  de- 
cedent died  intestate  heid  open  to  collateral 
attack.— Barney  v.  Barney,  860. 
€=s489  (S.D.)  Decision   may   be   attacked   on 
account  of  lack  of  jurisdiction  in  any  proceed- 
ing.- In  re  Jacobaon's  Will,  237. 

XII,  CONSTRVCTIOlf    AHD    OPBRATIOII    IN 

GBNBRAI.. 

$=3527  (Mich.)  Opinion  of  court  concerning 
effect  on  other  cases  immaterial. — Nott  v.  Gun- 
dick,  864. 

XIII.  UBRGER   AND   BAR   OF   CAUSBS    OF 

ACTION  AND  DBFENSBS. 

(A)  Jadarmenta  Operatl-ve  aa  Bar. 

^s»580  (Minn.)  Appeal  with  supersedeas  bond 
does  not  vacate  judgment  and  matters  deter- 
mined remain  res  judicata.— State  v.  Spratt,  31. 

XIV.   CONCLVSIVBNBSS    OF   ADJUDI- 
CATION. 

(B)   Persona   Concluded. 

$=9668(1)  (S.D.)  Recovery  by  insured's  ad- 
ministrator of  amount  of  policy  in  excess  of 
wife's '  exemption  estops  wife,  made  party  to 
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action,  from  dafaning  amount  recovered  from 
insurer.— Comwell  t.  Suretr  Fund  Life  Co., 
211. 

(8=3675(1)  (Iowa)  Surety  on  delivery  bond 
held  not  estopped  by  judgment  against  attach- 
ment defendant  from  setting  up  defense,  that 
attached  funds  did  not  belong  to  defendant.— 
Roche  V.  American  Surety  Co  ,  317. 
®=3683  (S.D.)  Does  not  estop  assignee  of 
claim  found  fraudulent  where  assignee  was 
not  a  party. — ^Tabour  Realty  Co.  v.  Nelson, 
196. 

XVII.  FORB3IGN  JTDQHBNTS. 

€=9822(1)  (Mian.)  Wast  of  jurisdiction,  fraud, 
or  payment  are  the  only  defenses  against  judg- 
ment of  court  of  record  of  sister  state.— Moe 
V.  Shaffer,  785. 

XXI.  ACTIONS  ON  JVDOBIEINTS. 

(B)  Foreign  Jndarments. 

€=9942  (Minn.)  Presumed  that  attorney's  fees 
in  judgment  are  in  proper  amount.— Moe  f^ 
Shaffer,  785. 

JUDICIAL  POWER. 

See  Constitutional  Law,  9=>70. 


JUR¥. 


See  Trial,  €s>9p8. 


II.  RIGHT  TO  TRIAL  BT  JXTRT. 

€=s>l7(l)  (S.D.)  No  constitutional  ripbt  vio- 
lated by  denying  jury  trial  on  appeal  in  work- 
men's compensation  proceeding. — Shaw's  De- 
pendents V.  Fred  C.  Harms  Piano  Co.,  204. 
^=>33(l)  (Neb.)  Defendant  not  entitled  to  a 
specific  juror  but  only  to  an  impartial  jury. — 
Christiancy  v.  State,  948. 

V.  COBIPBTBNCY  OF  JURORS.  CHALLENG- 
BS,  AND   OBJECTIONS. 

€=995  (Neb.)  Jurors  sitting  in  trial  of  one 
jointly  indicted  may  not  sit  in  the  trial  of  the 
others.— Seaton  v.  State,  890. 
<S=>I3I(2)  (Mtoh.)  Permitting  examination  of 
jurors  as  to  members  in  insurance  association 
within  court's  discretion. — Church  v.  Stoldt, 
460. 

€=s>l3l^4)  (Mich.)  Court  may  allow  much  lat- 
itude on  examination  of  jurors  on  voir  dire.— 
Church  V.  Stoldt,  469. 

€=3|33  (Mich.)  Juror's  membership  in  auto- 
mobile association  not  ground  for  challenge 
for  cause,  where  defendant  was  not  shown  to 
have  been  insured.— Church  v.  Stoldt,  469. 

JUSTICES  OF  THE  (EACE. 

in.    CIVII.    JITRISDICTION    AND    AU- 
THORITY. 

€=>45  (S.D.)  Counterclaim  exceeding  $1(X)  be- 
yond jurisdiction.- Bestak    v.    Bennett,   359. 

LANDLOBD  AND  TENANT. 

I.    CRBATION    AND    BXISTBNCB    OP    THB 
RKL.ATION. 

€=9 1 5  (Wis.)  No  attornment  by  tenant  on  as- 
signment of  rents  to  mortgagee.— Schroeder  ▼. 
Berlin  Arcade  Real  Estate  Co.,  542. 

Trustee  held  to  treat  sublessee  only  as  tem- 
porary tenant.— Id. 

III.  I/ANDI/ORD'S  TITLB  AND  RBVBRSION. 
(B)   Batoppel   of   Tena.nt. 

€='66(1)  (Midi.)  Becoming  lessee  is  a  waiver 
of  claim  of  adverse  possession. — ^Houghton 
County  V.  Maasie,  446. 

€=966(2)  (Mich.)  Possession  of  lessee  permis- 
sive until  a  repudiation.— Houghton  County  v. 
Masaie,  446. 

What  constitutes  notice  to  county  of  repudi- 
ation of  permissive  holding.- Id. 


IV.  TERMS   FOR  YEARS. 

(C)  Extenalona,  Renevra.Ia,  and  Optlona  to 
Pnrchaae   or    Sell. 

^92(1)  (S.D.)  Contract  for  sale  of  land 
htli  to  constitute  binding  contract^-Tennant 
V.  Bafferty,  196. 

Vn.   PREMISES  AND   ENJOYUBNT  AND 

VSB  THEREOF. 
(A)   Deacrlptlon,  Extent,  and  Condition. 

€=»I25(2)  (Iowa)  Lessor  not  liable  for  unsafe 
condition  of  premises  in  absence  of  fraud  or 
agreement.— Kutchera  v.  Graft,  297. 

(D)  Repalra.  Inanranee,  and  Improve- 
m«nta. 

«s»l50(l)   (Neb.)  Landlord  not  bound  to  r«- 
p^ir.- Daggett  v.  Panebianco,  177. 
€s»l50(5)   (Nab.)  Landlord  not  bound  to  pay 
for  repairs  by  tenant. — Daggett  v.  Panebianco, 
177. 

^=>I52(4)  (Mich.)  Lessee's  specifications  htiA 
not  in  accord  with  lessor's  contract  to  build 
store  front  satisfactory  to  lessee. — Purfleld  v. 
Schleicher,  395. 

€=>i54(3)  (Minn.)  Special  damages  for  land- 
lord's failure  to  repair  must  be  alleged  and 
proved. — Qriebe  v.  Hagen,  19. 
€=9 1 54(4)  (Minn.)  liuasure  of  damages  for 
landlord's  failure  to  repair  is  diminished  rental 
value.— Griebe  v.  Hagen,  10. 
€=9i59(2)  (Minn.)  Measure  of  damages  for 
landlord's  failure  to  improve  is  diminished  rent- 
al value.- Qriebe  v.  Hagen,  19. 

▼m.  RENT   AND  ADVANCES. 

(B)  Actiona. 

€=9231(7)  (Mlu.)  Evidence  sustaining  find- 
ing that  lessor's  broker  induced  execution  of 
lease  by  untrue  statement  of  income  of  ex- 
penses.---0'Neil  v.  Davidson,  194. 

Evidence  sustaining  finding  that  lessee  relied 
in  executing  the  lease  upon  untrue  statement 
as  to  expenses  of  operation.— Id. 

That  lessee  discovered  untrue  character  of 
representations  as  to  income  before  taking 
possession  held  not  to  charge  him  with  knowl- 
edge as  to  expenses  of  operation. — Id. 
^=>233(3)  (Iowa)  Whether  mortgagee  consent- 
ed to  mortgagor's  transfer  of  mortgaged  horses 
in  settlement  for  rent  held  for  the  jurr.- Hess 
V.  Dicks,  742. 

Delivery  of  personal  property  transferred  to 
landlord  in  settlement  for  rent  held  for  the 
jury.— Id. 

€=9233(4)  (Minn.)  Instruction  as  to  leaaee'a 
damages  in  action  for  rent  of  office  building 
*eW  supported  by  evidence. — O'Neil  v.  David- 
son, 104. 

IX.    RE-ENTRY  AND   RECOVERY  OF  POS- 
SESSION  BY   LANDI.ORD. 

€=9291(7)  (Iowa)  Action  not  barred  Inr  80 
days'  peaceable  possession  after  notice  of  for- 
feiture effective  after  such  time. — Pillman  v. 
Sherwood,  287. 

€=3291(16)  (Neb.)  Evidence  held  to  sustain 
direction  of  verdict  for  plaintiff  landlord  against 
tenant.— Daggett  v.  Panebianco,  177. 

LARCEN¥. 

II.  PROSECUTION   AND  PUNISHMENT. 
(C)   Trial   and   ReTtew. 

€=377(1)  (Neb.)  Instruction  on  defendant's 
possession  of  goods  should  have  been  qualified 
by  stating  that  whether  inference  of  his  theft 
should  be  drawn  therefrom  was  a  fact  for  the 
jury.— Zediker  v.  State,  80. 

LEASE. 

See  Landlord  and  Tenant. 

LEGISLATIVE  POWER. 

See  Constitutional  Law,  €=900. 
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LIBEL  AND  SLilNDER. 

"  IV.  ACTIONS. 
(C)   BTldeace. 

«=al04(6)  (Mlai.)  Bridence  of  slander  nt- 
tered  against  third  person  admissible  to  show 
malice,  where  implying  joint'  crime  by  third 
person  and  plaintiff.— Linneban  ▼.  Sheeran,  835. 

LIENS. 

See  Attorney  and  Client,  «s»190. 

LIMITATION  OF  ACTIONS 

See  Adverse  Possession. 

I.  STATUTES   OF  LIMITATION. 

(B)   Umltatlona   Applicable   to   Partlenlar 
Acttona. 

«s>2l(3)  (Mini.)  Action  for  malpractice  not 
barred  by  the  two-year  statute.— Burke  r.  May- 
land,  32. 

U.   COMFCTATION  OF  PBBIOD  OF 
I/IMITATIOIf.        * 

(A)    Aoeraal    of    Blarltt    of    Action    or    De> 
lenae. 

«E»53(I)  (Iowa)  Petition  Aeld  to  set  out  con- 
tinnouB  open  account  on  which  limitations  ran 
only  from  last  item.— Werta  t.  Byan,  1032. 
®=»53(3)  (Iowa)  Sheriffs  claims  for  care  of 
prisoners  not  an  open  account. — ^McCord  t. 
Page  County,  625. 

III.  ACKNOW'I.BDGMBNT,  KB-W   PROIUSBS, 
AND   FART   PAYMENT. 

«s»l55(3)  (Wl».)  Agreement  between  indor- 
see, indorser,  and  make^  for  application  of 
rents  to  note  held  legaL— John  Hoffman  & 
Sons  Co.  V.  Parks,  1035. 

rv.  OPBRATION  AND  EFFBCT  OF  BAB 
BY   LIBUTATION. 

«=9l69  (Iowa)  Where  services  rendered  in 
slate,  immaterial  that  cause  barred  in  state 
of  defendant's  residence. — Page  v.  Peden,  1038. 
4=3 1 69  (Minn.)  Cause  arising  in  and  barred 
in  another  state  cannot  be  sued  on  in  this.— 
Moe  T.  Shaffer,  785. 

▼.  PliBADING,  BVIDBNCB,  TRIAIo  AND 
RBTIB'W. 

4s»l77(2)  (Minn.)  Complaint,  showing  action 
brought  after  expiration  of  limit,  but  not  facts 
avoiding  statute,  does  not  state  cause  of  action. 
—Chicago,  B.  &  Q.  By.  Co.  ▼.  Benson  Produce 
Co.,  373. 

&=*I87  (Minn.)  Plaintiff  must  set  up  by  reply 
defendant's  absence  from  state  as  statutory  ez- 
ception.— Moe  v.  Shaffer,  785. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIVERY  STABLE  AND  GARAGE 
KEEPERS. 

«=a6  (MIoll.)  Proof  of  garage  keeper's  failure 
to  deliver  automobile  estabushed  prima  facie 
case  of  negligence. — ^Tatro  v.  Baker-Fisk-Hu- 
gill  Co..  449. 

LOGS  AND  LOGGING. 

«s»3(l4)  (Mich.)  Title  to  remaining  timber 
after  termination  of  timber  deed  in  landown- 
er.—Broadwell  V.  Walker,  866. 
«=»34(l)  (Mich.)  On  buyer's  refusal  to  per- 
form unless  seller  did  more  than  contract  pro- 
vided, seller  may  rescind.— Diamond  Iiumber 
Co.  V.  Anderson,  597. 

LOST  INSTRUMENTS. 

®=a22  (Neb.)  Where  instrument  was  destroy- 
ed after  action  brought,  heU,  that  amending 
to  declare  upon  lost  instrument  was  not  nec- 


essary to  permit  secondary  evidence.— Bau|^- 
an  v.  Schnelke,  164. 

LUNATICS. 

See  Insane  Persons. 

MALICIOUS  PROaSCUTION. 

II.  WANT  OF  PBOBABIiB  CAUSB. 

^=>22  (Mich.)  Advice  of  prosecuting  attorney 
Aeld  a  good  defense.— Crawford  v.  Huber,  504. 

MANDAMUS. 

I.   NATimB   AND    GROVND8    IN   GBNBRAI.. 

4=>I0  (N.D.)  City  officers  may  not  be  com- 
pelled to  issue  warrants  on  general  fund,  after 
having  offered  to  issue  warrants  on  speciftl  fund 
for  same  debt. — Mandan  News  v.  Heuke,  991. 

n.  BUBJBOTS  AND  PimPOaBS  OF  BBUBF. 

(B)   Acta   anA  Prooeedlma;*    ol  Pmbllo  Om- 
cers  and  Boarda  and  Mnnlolpulttlea, 

«=374(4)  (Nab.)  Writ  will  not  lie  to  compel 
county  board  to  reconvene  as  canvassing  board 
and  go  behind  returns.- State  v.  Bower,  49. 

ni.     JTCBISDICTION.    PROCBBDINOS,    AND 
RBLIBF. 

«=>I68(2)  (Neb.)  Presumed  in  mandamus  pro- 
ceedings that  judges  and  clerks  of  bond  elec- 
tion were  either  legally  appointed  or  de  facto 
officers. — State  v.  Miar^,  135. 

MARRIAGE. 

See    Breach   of    Marriage   Promise;    Divorce; 
Husband  and  Wife. 

MASTER  AND  SERVANT. 

II.   BBBVICBS  AND  OOHPBNSATION. 
(B)   Wasea  and  Other  Remnneratlnn. 

«C369  (Minn.)  Minimum  Wage  Commission's 
order  ineffective  unless  mailed  to  employer.— 
State  V.  Allyn,  787. 

4=384  (Minn.)  Minimum  Wage  Commission  or- 
der held  inadmissible  in  evidence. — State  v.  Al- 
lyn, 787. 

Wage  earner's   ability  judicial  question  de- 
pending on  proof,— Id. 

III.  BIASTBR'S   I.IABII.ITY  FOB  INJVBIBS 
TO   SERVANT. 

(A)   Nature   and   Extent    In    General. 

4=»96(l)  (Mioh.)  Negligence  must  be  proxi- 
mate cause  of  injury.- Horn  ▼.  Parke,  Davis  & 
Co.,  416. 

4=>97(2)  (MIoh.)  Injuries  to  employee  slip- 
ping into  vat  held  accidental.— Horn  ▼.  Parke, 
Davis  &  Co.,  416. 

(B)  Toola,  Maeltlnerr>  Applianeea,  and 
Placea  for  MTorlc 

«=>IOI,  102(2)  (MIoh.)  Master  not  insurer  of 
servant's  safety.— Horn  v.  Parke,  Davis  &  Co., 
416. 

«s»lli(l>/2)  (Neb.)  Hauling  ear  with  broken 
coupler  held  negligence  under  federal  statute. 
—Sweat  v.  Hines,  927. 

4=3ll3(l)  (Minn.)  Sufficient  clearance  •  be- 
tween railroad  tracks.- McNamee  v.  Hines,  675. 

(D)  IVarntna;   and    Instrnctlns   Servant. 

«s>l50(2)  (Mich.)  Servants    should    be    fully 
instructed    as   to   use   of   dynamite.— Kreft   v. 
Great  Lakes  Stone  &  Lime  Co.,  397. 
4s»l57  (Mich.)  Warning    required.- Kreft    v. 
Great  Lakes  Stone  &  Lime  Co.,  397. 

Charge  on  warning  of  danger  from  use  of 
dynamite  held  proper.— Id. 

(F)   Biaka  Aaanaaed  by  Servaat. 

^»204(t)  (Iowa)  Statute  abolishing  assump- 
tion of  risk  not  repealed  by  Workmen's  Com- 
pensation Act— Potier  t.  Winifred  Coal  Co., 
739. 
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Under  statute  miner  remedying  entry  roof 
outside  regular  course  of  employment  assumes 
risk.— Id. 

«=>204(2)  (N«b.)  Risk  of  chain  coupler  held 
not  assumed. — Sweat  ▼.  Hines,  927. 

(H)   Action*. 

€=3265(11)  (IMIch.)  Burden  of  proof  concern- 
ing negligence  in  warning  stated. — Kreft  r. 
Great  Lalces  Stone  &  Lime  Co.,  397. 
€=3265(14)  (IMIch.)  Burden  of  proof  concern- 
ing contributory  negligence  stated.— Kreft  t. 
Great  Lakes  Stone  &  Lime  Co.,  397. 
i^=>276(6)  (Neb.)  Evidence  of  negligence  in 
maintaining  railroad  track  and  proximate  cause 
of  injury  ntid  to  sustain  verdict — Sheean  t. 
Hines,  934. 

<S=3276(7)  (Minn.)  Evidence  held  not  to  show 
cause  of  switchman's  injury. — McNamee  t. 
Hines,  675. 

'<S=>276(I0)  (Minn.)  Evidence  held  to  show  in- 
Jury  to  cook,  transported  on  track  motorcar, 
was  within  course  of  employment. — ^Paras  v. 
Chicago  Great  Western  R.  Co.,  971. 
<S=3^76(I0)  (N«b.)  Evidence  as  to  scope  of 
employment  held  to  sustain  verdict. — Sweat  t. 
Hines,  927. 

€=3278(7)  (Neb.)  Evidence  of  negligence  in 
maintaining  railroad  track  and  proximate  cause 
of  injury  held  to  sustain  verdict, — Sbeean  v. 
Hines,  934. 

<8=>278(I8)  (Minn.)  Finding  as  to  negligent 
derailment  of  track  motor  car  justified. — Paras 
v.  Chicago  Great  Western  R.  Co.,  971. 
^»28l(2)  (Minn.)  Finding  of  absence  of 
contributory  negligence  on  part  of  plaintifC  jus- 
tified.—Paras  V.  Chicago  Great  Western  R.  Co., 
971. 

(e=»284(3)  (Neb.)  Evidence  as  to  scope  of 
employment  held  to  present  question  for  jury. 
—Sweat  V.  Hines,  927. 

€=3285(3)  (Iowa)  Verdict  held  properly  di- 
rected on  evidence  as  to  cause  of  injury  while 
alighting  from  train.— Hechtman  ▼.  Chicago 
Great  Western  Ry.  Co.,  308. 
€=>285(8)  (Neb.)  Conflictinfr  evidence  of 
proximate  cause  of  injury  for  jury. — Sheean  v. 
Hines,  934. 

Negligence  in  maintaining  railroad  track  and 
proximate  cause  of  injury  held  for  jury  on 
evidence  which  sustains  verdict.— Id. 
€=»286(I4)  (Neb.)  Conflicting  evidence  of 
negligence  in  maintenance  of  railroad  track 
for  jury.— Sheean  v.  Hines,  934. 

Negligence  in  maintaining  railroad  track  and 
proximate  cause  of  injury  held  for  jury  on  evi- 
dence which  sustains  verdict. — ^Id. 
€=>286(30)  (Iowa)  Verdict  held  properly  di- 
rected on  evidence  of  negligence  in  moving  train 
without  warning. — Hechtman  v.  Chicago  Great 
Western  Ry.  Co.,  308. 

€=>286(40)  (MIoh.)  Negligence  in  instructing 
servant  using  dynamite  held  for  jury.- Kreft 
V.  Great  Lakes  Stone  &  Lime  Co.,  S97. 
€=>288(2)  (Neb.)  Locomotive  engineer's  as- 
sumption of  riak'Aeld  question  for  Jury, — Shee- 
an V.  Hines,  934. 

€=»296(3)  (Iowa)  Instruction  held  not  to  rec- 
ognize contributory  negligence  as  a  qualified 
or  partial  defenae.— Potier  ▼.  Winifred  Coal 
Co.,  739. 

IT.  IiIABIIilTIBS  FOR   IFTJURIBa  TO 
THIRD  PBRSONS. 

(A)  Acts  or  Omtulons  of  Servant. 

€=>302(3)  (Minn.)  Master  had  liable  for  as- 
sault.- Schmidt  v.  Minor,  9d4. 

(B)  'Work  of  Independent  Coatraetor. 

€=>3l6(l)  (Minn.)  Truck  owner  delivering  for 
coal  dealer,  held  a  servant,  and  not  an  inde- 
pendent contractor.— Dunn  v.  Reeves  Coal 
yards  Co.,  1027. 


(O) '  Aetloaa. 

^»33t  (Minn.)  Exemplary  dama^res  recover- 
able for  assault  by  servant. — Schmidt  v.  Minor, 
964 

^332(2)  (Minn.)  LiabiUty  for  aotomobae 
driver's  act  held  question  tor  jury.— Fransen  v. 
Kellogg  Toasted  €}om  iiiake  Co.,  864. 

VI.     WORKMEN'S     COHPKNSATION     ACTS. 

(A)   Nature  and  Gronnda  of  Maater'a  Ua- 
billty. 

€=3348  (Iowa)  Statute  providing  for  mitiga- 
tion of  damages  for  contributory  negligence  not 
in  contravention  of  Compensation  Act. — Potier 
v.  Winifred  Coal  Co.,  739. 
€=3354  (Mich.)  Compensated  employee  not  es- 
topped to  sue  physician  for  malpractice.— Wood 
V.  Vroman,  520. 

€=3358  (Minn.)  Compensation  Act  provides 
method  for  avoiding  status  created. — Larson  v. 
Trageser,  833. 

Statutory  method  of  rejection  of  Compensa- 
tion Act  exclusive.— Id. 

Parol  rejection  of  Compensation  Aet  unau- 
thorized.—Id. 

€=»362  (Nob.)  Employment  in  garage  hOd  not 
"casual  employment"  within  compensation  act. 
— Nedela  v.  Mares  Auto  Co.,  885. 
€=3367  (Neb.)  Compensation  claimant's  rela- 
tion as  employee  or  independent  contractor  de- 
termined from  all  facts. — Knuffke  v.  Bartholo- 
mew, 889. 

€=>373  (Mich.)  Compensable  injury  by  mal- 
practice defined. — Wood  v.  Vroman,  520. 
€=>37S(2)  (Wis.)  Injury  to  salesman  on  way 
to  visit  first  customer  held  compensable;  "per- 
formiDg  services  growing  out  of  and  incidental 
to  his  employment.'*— U.  S.  Casualty  Ck>.  v. 
Superior  Hardware  (3o.,  694. 
€=3382  (Iowa)  Consideration  for. compensation 
claimant's  covenant  not  to  sue  third  person  li«M 
not  allowable  in  reduction  of  claim.— Renner  v. 
Model  Laundry,  Cleaning  &  Dyeing  Co.,  611. 

Compensation  claimant's  covenant  not  to  sue 
third  person  held  not  a  release  of  liability  for 
"damages."— Id. 

Showing  required  for  reduction  of  compenaa- 
tion  to  daimant  covenanting  not  to  sue  third 
person.— Id.  , 

(B)  Oompenaatlon. 
€s>385(l)   (Iowa)  "Disability,"  in  C!ompensa- 
tion   Act,   means   impairment    of   earning   ca- 
pacity.— Moses  T.  National  Union  C!oal  iHini-ng 
Co.,  746. 

€=3385(1 1 1^)  (Minn.)  Injured  employ^  hel4 
entitled  to  compensation  as  for  loss  of  eye. — 
Butch  V.  Shaver,  572. 

€=3385(14)  (Iowa)  "Loss  of  use"  of  foot 
equivalent  to  "loss"  of  foot,  within  C!ompensa- 
tion  Act. — Moses  v.  National  Union  Coal  KQn- 
ing  Co.,  746. 

€=3387  (Iowa)  Compensation  for  loss  of  a 
member  precludes  compensation  for  disability. — 
Moses  T.  National  Union  Coal  Mining  (3o.,  746. 
€=>387  (Nob.)  Compensation  allowable  for 
loss  of  finger  stated.— Ulaski  ▼.  Morris  &  Co., 
946. 

€=>389  (Iowa)  Compensation  claimant's  cove- 
nant Tot  to  sue  thlra  party  held  not  to  defeat 
subrogation. — Renner  v.  Model  Laundry,  Clean- 
ing &  Dyeing  Co.,  611. 

€=>389  (Nab.)  Employer  subrogated  to  amount 
of  compensation  paid. — Dailey  v.  Sovereign 
Camp,  W.  O.  W.,  920. 

(C)  Proceedtnv*. 
€=>403  (Iowa)  Burden  of  proof  on  employer 
seeking  reduction  of  compensation  to  employ^ 
covenanting  not  to  sue  third  person. — Benner  ▼. 
Model  Laundry,  Cleaning  &  Dyeing  CSo.,  611. 
€=3404  (Wis.)  Findings  of  Industrial  Commis- 
sion  admissible   in   suit   by    compensation   in- 
surer against  wrongdoer. — U.  S.  Clasualty  Co. 
V.   Superior  Hardware  Co.,  694. 
€=3405(4)   (Minn.)  Compensable  Injory  shown. 
—Butch  T.  Shaver.  672. 
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Schroeder  t.  Berlin  Arcade  Real  Estate  Co., 
642. 

Agreement  with  bondholders  under  first  trnst 
deed  did  not  inure  to  bondholders  under  second 


4=3405(6)  (Neb.)  Bridence  in  compensation 
case  held  to  sustain  finding  of  disability. — 
KnuJIke  ▼.  Bartholomew,  889. 
«3>4I7(I)  (Minn).  Certiorari  remedy  for  re* 
view  In  compensation  cases. — Breunlng  v.  Cen- 
tra] Warehouse  Lumber  Co.,  273. 
«=>4I7(7)  (S.D.)  Compensation  law  author- 
izes rule  limiting  review. — Shaw's  Dependents 
V.  Fred  C.  Harms  Piano  Co.,  204. 
«=>4I8(6)  (Neb.)  Compensation  judgment, on 
conflicting  evidence  finaL— Derr  y.  Kirkpatrick, 
91. 

«s>4l8(6)  (Neb.)  Court's  finding  on  evidence 
in  compensation  case  conclusive. — Simon  v.  H. 
J.  Cathroe  Co.,  130. 

«S34I8(6)  (Neb.)  District  court's  finding  on 
conflicting  evidence  in  compensation  case  con- 
clusive.—Ulaski  V.  Morris  &  (Do.,  946. 
«=»4I8(6)  (S.D.)  Beview  in  compensation 
case  limited  to  question  whether  decision  is 
supported  by  credible  evidence. — Shaw's  De- 
pendent? V.  Fred  C.  Harms  Piano  Co.,  204. 
4=3420  (Neb.)  Compensation  claimant's  coun- 
sel entitled  to  fees  for  service  in  district  court 
aflirming  award.— Derr  v.  Kirkpatrick,  91. 

Supreme    Court    may    allow    compensation 
claimant's  counsel   reasonable   fee. — Id. 
4=9420  (Neb.)  Attorney's    fee    allowed    com- 

Sensation  claimant  held  reasonable. — Ulaski  T< 
lorris  &  Co.,  946. 

MINES  AND  MDIERALS. 


n.  TITI.ID,    OONVKYANCBS, 
TRACTS. 


AND    CON< 


(C)  liCRaea,  Ucenaea,  and  Oontraeta. 

4=366  (N.D.)  Lease  will  not  be  canceled  with- 
out showing  of  legal,  equitable,  or  contractual 
cause,  forfeiture  not  being  favored. — ^Pearson 
T.  ElUthorpe,  672. 


in.    OPBRATIOS    OF    HINBS, 
AND  -WBLIiS. 


dVARRIESS, 


(B)  BUnlns  Partneraliips  and  Compantea. 
<8=9l04  (Mlsn.)  "Trust  relationship  held  to 
exist  between  mining  engineer  and  development 
corporation,  in  whose  affairs  he  participated  as 
a  stockholder,  etc.,  precluding  him  from  retaln- 
hig  advance  royalties  received  from  sale  of  a 
lease.— Great  Northern  Exploration  Co.  v.  Mi- 
■en.  20. 

MINORS. 
See  Infants. 

MORTGAGES. 

See  Chattel  Mortgages. 

I.  REiaVISITlSS   AND  TAI.IDITT. 

(A)  Natar*  and  Bsaentlala  ot  Comveyaaeea 
aa  SecvrltT. 

4s>32(2)  (MIoh.)  Absolute  deed  may  be  shown 
intended  as  mortgage.— Bubenstine  v.  Powers, 
689. 

4=>38(l)  (Iowa)  Evidence  insufficient  to 
prove  deed  regular  in  form  a  mortgage. — Curry 
v.  Hendry,  7TO. 

4s>38(l)  (Mich.)  Evidence  held  insufficient  to 
prove  absolute  deed  a  mortgage.— Bubenstine  v. 
Powers,  589. 

4=>38(l)  (S.D.)  Evidence  held  sufficient  to 
sustain  findings  that  a  warranty  deed  and 
sheriff's  deed  under  mortgage  foreclosure  con- 
stituted a  mortgage.— Scanlan  v.  Holm,  799. 
4=»38(2)  (Iowa)  Deed  regular  in  form  held 
a  mortgage  only  where  there  is  a  fairly  clear 

?reponderance  of  evidence. — Curry  t.  Hendry, 
66. 

4=>38(2)  (Mich.)  Proof  absolute  deed  intended 
as  mortgage  must  be  dear  and  convincing.— 
Bubenstine  v.  Powers,  689. 

III.  CONSTRUCTION  AND  OPDRATIOR. 
(A)  a«B«ral  Ralea  of  Coaatmotlon. 

4=>I05  (Wit.)  Mortgagor  of  lease  held  not  en- 
titled to  six  months^  notice  of  foreclosure.— 


trust  deed.— Id. 

(B)  Parties   and   Debta    or  Uabllttlea    Be- 
onred. 

4=9)12  (Wis.)  Provisions  not  personal  to  par- 
ty named  as  mortgagee.— Schroeder  v.  Berlin 
Arcade  Heal  Estate  Co.,  542. 


(C) 


Property   Mortsaaced,    and    Bstatea 
Parties  Therein. 


4=>I38  (Wis.)  Trust  deed  a  mortgage.— 
Schroeder  v.  Berlin  Arcade  Beal  Estate  Co., 
642. 

(D)  Uen  and   Priority. 

4=al5l(l)  (Wis.)  Legal  rights  not  impaired  by 
subsequent  equity. — Schroeder  v.  Berlin  Arcade 
Real  Estate  Co.,  642. 

Assignments  of  rents  of  sublease  to  trustee 
did  not  affect  lien  of  bondholders.— Id. 
4=>I63(2)   (N.D.)  Prior  recording  of  mortgage 
held   not   to    establish   precedence.— Eynon   v. 
Thompson,  878. 

^=>I83  (^Wis.)  Bondholders  not  estopped  by 
unauthorized  acts  of  trustee  in  trust  deed.— 
Schroeder  ▼.  Berlin  Arcade  Beal  Estate  Co., 
642. 

IT.   RIGHTS  AND  UABILITIBS  OF 
PARTIES. 

4=>209  (Wis.)  Trustee  represents  parties  aa 
provided  in  trust  deed.— Schroeder  v.  Berlin 
Arcade  Real  Estate  Co.,  542. 

Trustee  agent  of  mortgagor  and  bondholders 
in  registering  bonds.— Id. 

Trustee  represents  mortgagor  and  mortgagee 
in  rebuilding  after  fire<— Id. 

Trustee  in  declaring  mortgage  due  represents 
bondholders,  but  bondholders  and  mortgagor  in 
collecting  rents  on  taking  possession. — Id. 

Trustee  held  to  represent  bondholders  and 
mortgagor  in  raising  money  to  protect  against 
forfeiture  of  mortgaged  property.— Id. 

Trustee  in  trust  deed  must  be  impartial. — Id. 

Trustee's  authority  to  subject  trnst  deed  to 
lease  must  be  clear. — Id. 

Trustee  liable  for  lack  of  diligence  and  abuse 
of  discretion.— Id. 

Til.  PAYMRNT   OR  PESRFORHANCB  OF 

CONDITION,  RBLBASB,  AND 

SATISFACTION. 

4=9298(2)  (Wis.)  Trustee  mere  agent  for 
bondholders  in  collecting  interest. — Schroeder  ▼. 
Berlin  Arcade  Real  Estate  Co.,  542. 

X.  FORBCLOSCRK   BT   ACTION. 
(B)  Rlvlit  to  Forecloae  and  Detenaoa. 

4=9411  (Wis.)  Marshaling  doctrine  defined  and 
applied  to  mortgage  foreclosure.— Schroeder  v. 
Berlin  Arcade  Real  Estate  Co.,  542. 

Marshaling  doctrine  held  inapplicable  in  pro- 
ceeding to  foreclose  trust  deed. — Id. 
4=941 7   (Wis.)   Trustee  held  authorized  to  fore- 
dose  on  own  motion. — Schroeder  v.  Berlin  Ar- 
cade Real  Estate  Co.,  642. 

Trustee  entitled  to  be  subrogated  to  rights 
of  bondholders  to  foredose.— Id. 

(B)  Parties  and  Proeoaa. 

4=3426  (Wis.)  Truslfe  on  foredosure  not 
party  Individually  nnlfss  impleaded. — Schroeder 
V.  Berlin  Arcade  Real  Estate  Co.,  542. 
4=9437  (Wis.)  Trustee  may  be  impleaded  in- 
dividually in  foreclosure  proceeding.— Schroeder 
T.  Berlin  Arcade  Real  Estate  Co.,  642. 

(F)   FleadInK  and  Bvidenoe. 

4=3463  (Wis.)  Evidence  held  to  show  indebt- 
edness to  trustee.— Schroeder  ▼.  Berlin  Arcade 
Real  EsUte  Co.,  642. 
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MUNICIPAL  COBPOBATIONS. 

See  Counties;    Schools  and   School  Districts; 
Street  Railroads. 

I.  CRBATION,   AliTBRATION,    BXISTBNCB, 

AMD  DIS90I<VTI0II. 

(R)   Territorial   B:xtent   amd    SnbdlTlaloaa, 

AnnezatloB,  Consolidation,  and 

Division. 

4=929(4)  (MIm.)  Annexed  property  must  be 
such  as  to  be  properly  subjected  to  village  gov- 
ernment—State T.  Village  of  Buhl,  86a 

Annexation  of  practically  uninhabited  territo- 
ry held  arbitrary  and  invalid. — Id. 
•s>33(  I )    (Neb.)  Act  relating  to  detachment  of 
territory  does  not  provide  exclusive  remedy. — 
Sole  v.  City  of  Geneva,  900. 

District  courts  under  chancery  and  common- 
law  powers  may  determine  whether  agricultural 
land  should  be  disconnected  from  city.— Id. 
«s»33(8)  (Minn.)  Voter's  determination  that 
annexed  territory  may  be  properly  subjected  to 
village  government  not  sustained,  if  arbitrary. 
—State  V.  Village  of  BuU.  850. 

II.  GOTBRNMENTAI.  POl^rBRa  AND  F1IN0< 

TIONS   IIT  GBNBUAL. 

4s>63(3)  (Nab.)  Authorities  may  determine 
rulea  and  ordinances  required  for  health,  com- 
fort and  safety,  but  their  action  is  not  final 
and  is  reviewable  in  the  courts.— Standard  Oil 
Co.  T.  City  of  Kearney,  109. 

IV.  procbbdingS  or  coijnoii<  ok 

OTHBR  GOVERNING  BODY. 

(A)  Meetlnvs,  Rnles,   and  Proeeedlaca    ta 

Genori^L 

€s»85  (MIoh.)  Direction  by  common  council  of 
suit  to  oust  street  railway  administrative,  and 
80  properly  by  "resolution";  "ordinance."---Cit7 
of  Detroit  v.  Detroit  United  By.,  516. 

(B)  Ordinances  and  B7-I<avra  la  General. 

«=9l06(3)  (Iowa)  Three  separate  readings  of 
proposed  ordinance  unnecessary  where  rule 
suspended. — City  of  Bloomfield  v.  Biakely, 
034. 

Motion  for  vote  on  final  passage  of  ordinance 
held  sufficient.— Id. 

«=3l09  (Iowa)  Record  of  separate  readings 
of  proposed  ordinance  unnecessary  under  aus- 

f)ension  of  rule. — Ci^  of  Bloomfield  v.  Blake- 
y.  834. 

Council's  record  held  sufficiently  to  show  yea 
and  nay  vote  on  ordinance. — Id. 
^=>II6  (Mich.)  Resolution  for  suit  to  oust 
railway  not  repealed  by  ordinance  as  to  fares. 
—City  of  Detroit  v.  Detroit  United  Ry.,  516. 
«=>I22(4)  (Neb.)  To  overturn  ordinance  as 
arbitrary,  etc.,  the  evidence  should  be  clear 
and  satisfactory. — Standard  Oil  Co.  v.  City  of 
Kearney.  109. 

IX.  PUBLIC  IMPROVBKBINTBi 

(B)  Preltntlnarx    Proceedings    and    Oifdi- 
nances  or  Besolotlons. 

4=s»290  (Iowa)  Statute  giving  city  council  ju- 
risdiction to  make  improvements  must  be  sub- 
stantially complied  with.— Manning  v.  City  of 
Ames,  847. 

«=»2S3(2)  (Iowa)  Resolution  of  necessity  k«M 
sufficiently  specific  as  to  location  of  improve- 
ments.- Manning  v.  City  of  Ames,  847. 

Resolution  of  necessity  providing  tor  repair 
of  pavement  by  applyi^  coat  of  pitch  AcId 
sufficiently  specific—Id. 

«=>293(4)  (IMInn.)  Direction  to  derk  to  give 
notice  that  council  would  consider  paving  reso- 
lution need  not  be  approved  by  the  mayor; 
"ordinance,  order,  or  resolution." — ^Hamre  v. 
City  of  Thief  River  Falls,  225. 
4=9302(1)  (Minn.)  Where  resolution  for  pav- 
ing was  approved  liefore  time,  it  goes  into  effect 
for  failure  of  the  mayor  to  return  to  council. — 
Hamrc  v.  City  of  Thief  River  Falls,  22S. 


«=s>323(l)  (Mini.)  Performance  of  paving  oon- 
tract  will  not  be  enjoined  because  of  city  financ- 
es.—Hamre  V.  City  of  Thief  River  Falls,  226i. 
«=9323(2)  (Minn.)  Paving  improrement  wiQ 
not  be  enjoined  for  error  in  the  plan  of  assess- 
ment, the  law  giving  another  remedy.— Hamre 
V.  City  of  Thief  River  Falls,  226. 
4=»323(3)  (Mini.)  In  a  suit  to  enjoin  paving, 
evidence  that  the  work  was  undertaken  when 
prices  were  their  highest  was  properly  exclud- 
ed.—JIamre  V.  City  of  Thief  River  Falls,  225. 
^=»323(3)  (Nob.)  Suit  to  enjoin  construction 
of  sidewalk  as  contrary  to  ordinance  heli  prop- 
erly dismissed  as  not  supported  by  evidence. 
— Shanner  Bros.  v.  Village  of  Page,  Holt  Coun- 
ty, ISl. 

(O  Contracts. 
4=9373(1)  (Iowa.)  Bights  of  assignee  of  con- 
tract by  principal  held  not  prior  to  material- 
men and  subcontractors. — Reynolds  v.  City  of 
Onawa,  729. 

<8=»373(6)  (Iowa)  Rights  of  assignee  of  con- 
tractor not  prior  to  materialmen  and  subcon- 
tractors.—Reynolds  V.  City  of  Onawa,  728. 

(B)  Assessments  tor  Beneflta,  and  apeeial 
Taxes. 

«s>408(2)  (Minn.)  Charter  amendment  limit- 
ing paving  assessment  to  12-foot  stri^  held 
not  applicable  to  assessment  levied  prior  to 
amendment.— In  re  University  Ave^  788. 
4=>4I3(2)  (Mlaa.)  Provision  that  council  may 
pay  for  paving  street  intersections  out  of  gen- 
eral fund  held  not  mandatory.— In  re  tlniver- 
sity  Ave.,  788. 

4=3446  (Iowa)  CHty  held  empowered  to  ex- 
tend time  for  performance  of  paving  contract 
after  expiration  of  time  set,  and  prevent  loss 
of  lien  for  assessment — O'Shonessy  v.  City  of 
Sioux  City.  728. 

4=9488,489(5)  (Iowa)  Assessment  tor  work 
not  specified  in  resolution  of  necessity  absolute- 
ly may  be  enjoined  without  previous  objection 
before  council.— Manning  v.  City  of  Ames,  347. 
City  council's  jurisdiction  to  make  improve- 
ments not  lost  by  failure  to  comply  with  resolu- 
tion of  necessity,  and  owner  must  object  to  ir- 
regnlarity.— Id. 

«s>488, 489(7)  (Iowa)  Substitution  of  on  for 
pitch  in  surfacing  pavement  mere  irre^Iarity, 
requiring  owner  to  file  objections  with  dtj 
council.— Manning  v.  City  of  Ames,  347. 

(B)  Bnforeement  of  Assessments  and  Spe- 
cial Taxes. 

4=9536  (Iowa)  Equity  will  enjoin  collection  of 
void,  but  not  merely  voidable,  assessment- 
Manning  V.  City  of  Am«B,  S47. 

X.  poucB  roxrma.  abd  BBGUiiATioBa. 


(A)   Delecatloa, 


BSxteat, 
PoTrer. 


ad   Bxeralae   at 


4=»600  (Iowa)  State,  directly  or  through  mu- 
nicipalities, may  regulate  use  and  occupation  of 
real  estate  in  cities.— City  of  Des  Moines  ▼. 
Manhattan  Oil  Co.,  823. 

4=9601  (Iowa)  Ordinance  reasonably  in  accord 
with  statute  authorizing  building  restrictions  in 
exclusive  residence  districts  held  valid. — City 
of  Des  Moines  V.  Manhattan  Oil  (30.,  823. 

Establishment  of  restricted  residence  diatricta 
without  permit  held  within  police  power, — ^Id. 
4=9621  (Iowa)  No  abuse  of  discretion  in  re- 
scinding permit  to  build  filling  station  in  re- 
strictedf  residence  district— Ci^  of  Daa  Moines 
V.  Manhattan  Oil  Co.,  828. 
4=9625  (Iowa)  Notice  to  property  owners  not 
prerequisite  to  creation  of  restricted  residence 
district — City  of  Des  Moines  v.  Manhattan  Oil 
Co.,  823. 

Ordinance  held  not  void  or  unreasonable.- Id. 
4=9625  (Neb.)  Ordinance  prohibiting  construc- 
tion of  gas  filling  station  on  prinapal  street 
held  void  as  unreasonable. — Standard  Oil  Co. 
V.  City  of  Kearney,  109. 

®s»626  (Iowa)  Police  regulation  not  objection- 
able because  applicable  to  segregated  area. — 
City  of  Des  Moines  v.  Manhattan  Oil  Oo..  82S. 
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9=>626  (Nab.)  Ordinance  prohibitmi;  conatmc- 
tion  of  gas  fiHiog  station  on  principal  atreet 
held  void  as  discriminatory.— Standard  (Ml  Co. 
T.  City  of  Kearney,  109. 

XI.  USE!   AND   RBGVLATION   OF  PUBLIC 
PliACES,  PROPEBTY,  AND  W^ORKS. 

(A)  Streets  and  Other  Pnbllo  'Ways. 

^=>690  (S.D.)  Irrevocable  grant  of  franchise 
by  municipal  corporations  held  unconstitutional. 
—City  of  Lead  y.  Western  Gas  &  Fuel  Co.,  244. 
«=»703(l}  (Mich.)  Bicycle  not  a  "motor  yebi- 
cle,"  within  traffic  statutes.— Niedzinski  ▼.  Cor- 
yell, 476. 

Traveler  may  occnpy  part  of  public  highway 
most  convenient,  when  not  needed  by  others 
with  superior  rights. — Id. 

Automobile  subject  to  laws  governing  vehi- 
cles.— Id. 

«=»703(4)  (MIna.)  "Police  patrol  wagons," 
within  statute,  include  motorcycles.— Edberg 
v.  Johnson,  12. 

»=>705(l)  (Minn.)  Care  to  be  observed  by 
peace  officer  pursuing  lawbreaker  stated. — 
Edberg  v.  Johnson,  12. 

^=3705(1)  (Wis.)  Automobile  driver  must 
keep  reasonably  careful  lookout. — Cunnien  v. 
Superior  Iron  Works  Co.,  767. 
€=3705(2)  (Minn.)  Law  requiring  driver  ap- 
proaching intersection  to  ^ve  way  to  vehicle  on 
his  right  applies  on  leaving  a  street  to  enter 
one  connecting,  but  not  crossing.- Holman  v. 
Ivins,  102& 

€=»705(2)  (S.D.)  Driver  of  truck  on  wrong 
side  of  street  in  approaching  street  intersection 
held  negligent. — ^Mills  v.  Dakota  Power  Co.,  261. 

Automobile  driver,  turning  into  intersecting 
atreet  to  his  right,  not  required  to  grant  right 
of  w«y  to  driver  approaching  from  the  right 
along  intersecting  street. — Id. 
4=9705(4)  (Minn.)  Motorcycle  policeman,  pur- 
suing lawbreaker,  does  not  violate  Motor  Vehi- 
cle Act.— Edberg  v.  Jolmson,  12. 
<S=>705(I0)  (Mich.)  Nine  year  old  boy,  who 
ran  into  street  in  front  of  automobile,  held 
contributorily  negligent.- Apps  v.  Walters,  421. 

Doctrine  of  subsequent  negligence  held  inap- 
plicable.—Id. 

«=>705(IO)   (Mich.)  Bicycle    rider,   who    rode 
straight  ahead,  not  negligent,  where  automobile 
coming  from  behind  could  pass  on  either  side. 
—Niedzinski  v.  Coryell,  476. 
4^705  (10)   (Mich.)  Prospective  street  car  pas- 
senger may  assume  that  automobile  drivers  will 
not  violate  ordinance  fixing  safety  zone. — Met- 
calf  V.  Peerless  Laundry  &  Dye  Co.,  482. 
€=»706(l)   (MIeh.)  Allegation  as  to  negligence 
held  sufficient.- Cord  v.  JPless,  427. 
«s>70e(l}   (MIoh.)  Declaration   alleging   auto- 
mobile driver's  fauure  to  turn  to  left  in  pass- 
ing bicycle  rider  going  in  the   same  direction 
held  sufficient.— Niedzinski  v.  Coryell,  476. 
^=>706(5)   (Minn.)  Evidence  in  action  for  per- 
sonal   injuries   from  _  automobile    oollision    on 
street   held  to   sustain  finding   of   defendants' 
negligence;   damages  held  not  excessive. — Zem- 
bol  V.  Crown  Iron  Works  Co.,  832. 
<S=»706(6)   (Mich.)  Negligence  of  automobilist 
colliding  with   buggy   held  for  Jury. — Cord   v. 
Pless.  427. 

4=»706(6)  (Neb.)  Evidence  held  to  sustain 
verdict  for  personal  injuries  received  in  street 
collision.— MuIIally  v.  Haslam,  910. 
<S=>706(6)  (Wis.)  Negligence  of  automobile 
driver  injuring  pedestrian  fccid  for  jury. — ^U.  S. 
Casualty  Co.  v.  Superior  Hardware  Co.,  604. 
(&='706(6)  <Wla.)  Whether  automobile  driver 
has  kept  lookout  held  question  for  Juiy. — Cun- 
nien V.  Superior  Iron  Works  Co.,  767. 

Whether  care  was  exercised  by  automobile 
driver  held  for  the  jury. — Id. 
€=s>706(7)  (Mich.)  Contributory  negligence  of 
10  year  old  girl,  struck  by  automobile  at  street 
intersection,  held  for  jury.— Church  t.  Btoldt, 
469. 


«s!>706(7)  (Mich.)  Whether  bicycle  rider 
swerved  to  left  on  approach  of  automobile  from 
behind   held  for   jury.— Niedzinski   v.    Coryell, 

^»706(7)  (Mich.)  Negligence  of  prospective 
street  car  passenger  struck  by  automobile 
truck  held  for  jury.— Metcalf  v.  Peerless  Laun- 
dry &  Dye  Co.,  482. 

<8s>70e(7)  (Wis.)  Whether  plaintiff,  struck  by 
automobile  while  descending  from  dray,  waa 
negligent  held  for  the  jury. — Cunnien  v.  Su- 
perior Iron  Works  Co.,  767. 
«=>706(8)  (MIoh.)  BefQsal  of  instruction  to 
consider  plaintiff's  intoxication  on  issue  of  due 
care  not  erroneous.— De  Saddler  v.  YeUow  Tax- 
icab  Co.,  419. 

<8s»706(8)  (Mich.)  Charge  held  to  present  is- 
Bues  witmn  scope  of  declaration  in  negligence 
case.— Cord  v.  Pless,  427. 
€^706(8)  (Neb.)  Inatructiona  on  negligence 
held  warranted  by  evidence.— Mullally  v.  Has- 
lam, 9ia 

XII.   TORTS. 

(C)  Detee<a  or  Obatractlonii  In  Streets  and 
Other  Pnbllc  Ware. 

<S=>768(I)  (8.D.)  Liable  for  Improper  con- 
struction of  sidewaJka,  rendering  them  nnsafe 
for  use  of  pedestrians.— Schuler  v.  City  of  Mo- 
bridge,  281. 

«=»79l(l)  (S.D.)  Knowledge  of  defective  con- 
dition of  sidewalk  in  business  portion  of  city, 
which  had  existed  since  the  construction  of 
the  walk,  imputed  to  city  authorities.— Schuler 
V.  City  of  Mobridge,  281. 

<S=>8I2(2)  (Wis.)  Notice  of  injury  from  defec- 
tive highway  is  essential.— Hogan  v.  (31ty  of 
Beloit,  687. 

No  common-law  liability  for  negligence  in  re- 
pairing street  exists  dispensing  with  necessity 
of  statutory  notice  of  injury.— -Id. 
<g=38l2(6)  (Wis.)  Notice  to  city  of  Injury 
from  defect  in  street  held  insufficient.— Hogan 
V.  City  of  Beloit,  687. 

Notice  which  would  enable  city  to  ascertain 
facts  by  investigation  held  insufficient— Id. 

Defect   in   notice   of   claim    for  injury   held' 
not  an  inaccuracy  to  be  disregarded. — Id. 
9=>8ie(5)   (Wit.)  Complaint   for  injury  from 
defective    street   must   allege    giving    notice.— 
Hogan  V.  City  of  Beloit,  687. 
«=>8I7(3)   (S.D.)  Pedestrian  presumed  to  have 
been  exercising  ordinary  care. — Schuler  v.  (Sty 
of  Mobridge.  281. 

$=s822(5)  (S.D.)  Evidence  held  insufficient  for 
instruction  on  whether  pedestrian,  ^ho  slipped 
on  defective  sidewalk,  had  knowledge  of  defect. 
—Schuler  v.  City  of  Mobridge,  281. 

Xin.       FISCAI/       MANAGRMBNT,       PCBIiIC 
DEBT.   SKCURITIBS,   AND    TAXATION. 

(A)  Povrer  to  Incnr  Indetotedneee  and  Bz- 

pendltores. 

®=>864(3)  (Wis.)  Compliance  with  order  of 
Railroad  Commission  not  mandatory  if  indebt- 
edness would  exceed  constitutional  limitation, — 
State  v.  City  of  Portage    376. 

(Mty  cannot  be  compelled  to  make  improve- 
ments in  waterworks  by  issuing  mortgage  cer- 
tificates, if  effect  be  to  exceed  constitutional 
indebtedness. — Id. 

(C)  Bonda  and  Other  Seenrttlea,  and  Sink- 
ing Fonda. 

€s»9l8(2)  (Neb.)  Election  for  waterworks 
bonda  may  be  ordered  by  resolution;  officers. 
—State  v.  Marsh,  135. 

«=>9I8(3)  (Nab.)  Notice  that  bond  election 
be  held  at  the  regular  polling  places  will  bo 
presumed  sufficient. — State  t.  Marsh,  135. 

(B)  RiKhta    and    Remedies    of    Taxpayera. 

4=9996  (Minn.)  Taxpayers'  interests  held  not 
invaded  so  long  as   street  between  them  and 
mining  operations  reiiiains  safe  for  public  trav- 
el.—Reed  V.  Village  of  Hibbin^,  842. 
In  suit  to  enjoin  removing  buildings  and  min* 
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in^  ore  from  town  gite,  objection  that  taxes 
will  increase  mu8t  be  congidered  with  revenue 
to  be  derived  from  mining. — Id. 

As  village  may  dispose  of  property  unless 
grant  forbids,  transfer  will  not  oe  enjoined. 
—Id. 

«=>IOOO(S)  (Minn.)  In  taxpayers'  suit  finding 
that  no  unlawful  conspiracy  existed  held  sus- 
tained.—Reed  V.  Village  of  Hibbing,  842. 

Charge  of  unfair  competition  held  not  proven. 
—Id. 

In  suit  to  restrain  city  and  mining  company, 
excluding  latter's  articles  of  incorporation  held 
not  error;  evidence  of  mining  company's  blast- 
ing on  right  of  way  of  railroad  held  immaterial; 
testimony  of  company's  officers'  intentions  held 
proper  to  meet  charge  of  unlawful  acts;  re- 
fusing to  allow  complaint  amended  to  litigate 
interests  of  adjoining  town  held  proper. — Id. 
^s»IOO<)(6)  (Minn.)  Defendant  in  suit  to  re- 
strain acts  necessary  to  permit  mining  in  town 
site  cannot  be  forced  to  seek  vacation  of 
streets.- Reed  v.  Village  of  Hibbing,  842. 

Plaintiffs  not  being  entitled  to  injunction, 
court  will  not  retain  jurisdiction  to  award  antic- 
ipated damages. — ^Id. 

MURDER. 

See  Homicide. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  «=»696-817. 

NEGUGENCE. 

See  Master  and  Servant,  «=>90-S32;  Municipal 
Corporations,  (3=3768-822;  Railroads,  <S=» 
307-482;    Street  RaUroada,  <8=»09-117. 

I.  ACTS   OH   OMISSIONS    CONSTITITTINIV 
irKOLIGEIfCE. 

(B)  DanKcrona       Snbatanoes,      MaelilBerr, 

and    Other    Instramentalltles. 

<8ss>23(l)  (Wis.)  Care  required  to  prevent  in- 
jury by  implements  attractive  to  children. — 
•  Kressine  ▼.  Janesville  Traction  Co.,  777. 
<8=>23(2)  (Wis.)  Standing  street  car  attrac- 
tion to  children. — Kressine  ▼,  Janesville  Trac- 
tion Co.,  777. 

$=>25  (Wis.)  Precautions  to  prevent  injui^  to 
children  attracted  by  street  car  held  sufficient 
— ECreasine  ▼.  Janesville  Traction   Co.,  777. 

(C)  Condition  and  Use  of  I<and,  Bnlldlnare, 

and   Other   Strnctnres. 

€=929  (S.b.)  Duty  to  child  essential  element 
—Baxter  v.  Park,  198. 

®=>32(2)    (Iowa)  Person     entering    bank     on 
business  held  more  than  licensee.— Downing  t. 
Merchants'  Nat  Bank  of  Greene,  Iowa,  722. 
«=»39  (S.D.)  Landowner's    duty    to    children 
defined.— Baxter  v.  Park,  198. 

Complaint  for  death  of  children  attracted 
by  unprotected  excavation  held  to  state  cauae 
of  action. — Id. 

€=44  (Iowa)  Bank's  duty  to  provide  safe  en- 
trance stated.- Downing  ▼.  Merchants'  Nat 
Bank  of  Greene,  Iowa,  722. 

in.  CONTRIBUTORY  NBGLiaEIfCB. 
(A)  Peraons  Injured  In  General. 

€=»67  (Iowa)  Failing  to  look  at  bank  floor 
not  negligence  as  matter  of  law. — Downing 
T.  Merchants'  Nat.  Bank  of  Greene,  Iowa,  722. 
4t=>83  (S.D.)  KnowleilKe  of  iperil  necessary 
under  last  clear  chance  doctrine. — Miller  v. 
Sioux  Falls  Traction  System,  233. 

IV.  ACTIONS. 
(B)   Evidence. 

€=3l34(ll)  (Minn.)  Evidence  must  show 
cause  of  injury. — McNamee  v.  Hines,  676, 

(C)  Trial,  Jndgrment.  and  Revleir. 

«=9l36(2)  (Iowa)  Contributory  negligence  in 
falling  down   stairway  at  bank  entrance   for 


jury.— Downing  y.  Merdiants'  Nat.  Bank  of 
Greene,  Iowa,  722. 

€=»I36(I0)  (Nob.)  Question  for  jury  on  eon- 
fiicting  evidence.— Burton  v.  lincoln  Traction 

Co.,  73. 

<&=3l36(22)  (Iowa)  Negligence  of  bank,  main- 
taining basement  door  near  entrance,  for  jury. 
— Downing  v.  Merchants'  Nat.  Bank  of  Greene, 
Iowa,  722. 

€=3(36(26)  (iowa)  When  contributory  negli- 
gence a  question  of  law  stated. — Downing  r. 
Merchants'  Nat.  Bank  of  Greene,  Iowa,  722. 
<S=9l 36(27)  (Wis.)  Contributory  negligence  of 
crane  repairer  in  putting  head  in  dangerous 
position  held  for  the  jury.— Lyes  ▼.  Superior 
Shipbuilding  Co.,  780. 

€=3|36(30)  (IMInik)  Joint  enterprise  of  auto- 
mobile passenger  and  driver  held  question  for 
jury.— Hollister  v.  Hines,  856. 
<S=>i4l(l2)  (Iowa)  Instruction  recognising 
employe's  contributory  negligence  as  mitigatioa 
held  in  accord  with  statute.— Potier  v.  Winifred 
Coal  Co.,  739. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWSPAPERS. 

^»l(l)  (N.p.)  City  special  assessment  notices 
must  be  published  in  elected  official  newspapers 
in  such  cities.— State  t.  Smart  62S. 

NEW  TRIAL. 

See  Criminal  Law,  €=i>921-956. 

I.  HATDRB  AND  SCOPE  OIP  REMEIDT. 

€=96  (Neb.)  '  Granting  a  new  trial  is  in  conrf  s 
discretion.- Derr  v.  Kirkpatriek,  91. 
®=>6  (Wis.)  Discretionary  with  trial  court — 
Welch  V.  Morton  Salt  Co.,  678. 

II.  GROUNDS. 

(D)  DIaQnallfieatlon   or   Mlaeoadaet  of  •■ 
AJIectlnv  Jnry. 

€=355  (N.D.)  Misconduct  of  juror  must  be  ob- 
jected to  at  trial.— Cohn  v.  Wyngaiden,  675. 

(F)  Verdlet  or  Flndlnsa  CoatrarT'  to  lAi* 
or  Evidence. 

€=970  (Minn.)  Court  exercises  judldal  discre- 
tion in  determining  probability  of  existence  of 
needed  evidence. — Scanlon  v.  Wanless,  570. 
€=»77(2)  (S.D.)  New  trial  awarded  for  ex- 
cessive damages  only  when  indicating  passion 
or  prejudice.— Schuler  v.  CHty  of  Mobndge,  281. 

(H)    KevrlT    Dlaeo^ered    Evidence. 

€=396  (Wis.)  Newly  discovered  evidence  should 
be  construed  favorably  to  moving  parly. — 
Welch  V.  Morton  Salt  (5o.,  678. 
€=9l08(l)  (S.D.)  Newly  discovered  evidence 
held  insufficient  to  change  result. — ^Mandon  y. 
Greenameyer.  267. 

€=9 108(2)  (Minn.)  Newly  discovered  evidence 
held  insufficient.- Lneas  v.  Case,  837. 
€=3l08(4)  (Wis.)  Where  newly  discovered 
evidence  might  disclose  liability  for  personal 
injuries,  grant  of  new  trial  proper. — Welch  v. 
Morton  Salt  Co.,  678. 

III.  PROCEEDINGS  TO   PROCURE  NEMT 
TRIAX. 

€=»I43(5)  (Minn.)  Juror's  affidavits  hOd  not 
admissible  to  impeach  verdict.- Keane  v.  But- 
ner,  571. 

€=>I55  (S.D.)  (3ourt  can  entertain  motion 
more  than  a  year  after  judgment  where  record 
does  not  show  judgment  roll  had  been  filed. — 
Overgaard  t.  Goodhope,  2. 

NONSUIT. 

See  Dismissal  and  Nonsuit 

NOTES. 

See  Bills  and  Notes. 
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NOVATION. 

$=>3  (Mich.)  Agreement  to  pay  commissions 
direct  to  tliird  person  held  not  novation. — ^Dan- 
iels T.  Page  Steel  &  Wire  Co.,  452. 

NUISANCE. 

I.  PRIVATB  NCISAITOEU. 

(A)  ITatvre  of  tnjnrrj  ■»<  I.<sbllltr  Tbere- 
tor. 

^=»3(8)  (IMich.)  Maintenance  of  tuberculosis 
sanatorium  restrained. — Brinli  v.  Sliepard,  404. 
^=33(1 1)  (IMIcfl.)  Oarage  not  nuisance  per  se. 
—Lansing  v.  Perry,  473. 

Garage  on  mucb-traTeled  street  not  enjoined 
as  nuisance. — ^Id. 

(O)  Abatement  and  Injnnetlon. 

4=>i9  (MIoh.)  Business  will  not  be  enjoined 
until  nuisance  is  made  manifest. — ^Lansmg  t. 
Perry,  473. 

€=329  (IMioli.)  Residents  complaining  of  tuber- 
culosis hospital  held  not  guilty  of  laches. — 
Brink  y.  Shepard,  404. 

CD)  Action*   tor   DamaseB. 

4=>42  (IMInn.)  Want  of  notice  before  suit  held 
not  ground  for  judment  notwithstanding  ver- 
dict.—Alleman  V.  Director  General  of  Rail- 
roads, 7^. 

OFFICERS. 

See  Attorney  General;  Judges;  Justices  of 
the  Peace;  Public  Service  Commissions; 
Sheriffs  and  Constables. 

I.    APPCIKTMBWT.    <»lIAI.IPICATIOH,    AKD 
TBIflTRB. 

(O  BUdblUtr    and    analMcatlon. 

«=>3I  (Wis.)  "Infamous  crime"  within  con- 
stitutional and  statutory  provision  as  to  in- 
eligibility of  person  convicted  thereof  defined. 
— Beclcer  r.  (3reen  County,  716. 

(F)  Term  of  Ofllee,   Taeanolea.  and  Bold- 

Inar  Over. 

4=>50  (Wis.)  In  absence  of  contrary  provi- 
sion, officers  hold  office  untQ  successor  quali- 
fied.—State  V.  Johnson,  683. 

(G)  Reiiicnatlon,  Snapenaton,  or  Hemoval. 

€=>78  (Wis.)  Legislature  without  power  to  re- 
store to  office  ousted  by  conviction  under  law 
in  elfect  at  time  of  conviction. — Beclcer  v.  Green 
County,  715. 

II.   TITLB  TO  AND  POS8BSSIOIT  OF 
OFFICB. 

^=>82  (Neb.)  Where  persons  act  as  board  of 
education  under  color  of  right,  right  to  their 
offices  not  to  be  tested  by  injunction.— Dappen 
T.    Weber,   952. 

in.  RIGHTS,  POtVBRS,   DUTIBS,  AND 
lilARILITIBS. 

4=>94  (IMIeh.)  Extra  compensation  for  state 
officers,  performing  duties  outside  the  range 
and  scope  of  their  offices,  not  prohibited  by 
Constitution. — Groesbeck  ▼.  Fuller,  870. 
^=994  (S.D.)  I^egiRlature'  may  impose  upon 
constitutional  officers  duties  distinct  from  their 
offices  and  provide  compensation  therefor. — 
State  V.  Reeves,   1007. 

€=»94  (Wis.)  Cannot  recover  salary  during 
time  ousted  from  office  by  erroneous  convic- 
tion in  absence  of  statute. — Becker  v.  Green 
County,   715. 

<@=3lOO(2)  (S.D.)  Statute  giving  Superintend- 
ent of  Public  Instruction  additional  compensa- 
tion unconstitutional. — State  v.  Reeves,  1007. 

FABDON. 

4=»2  (Minn.)  Statute,  authorizing  parole  board 
to  otder  prisoner's  return  without  hearing,  held 
constitutional.— State  r.  Crepebo,  667. 


«=9l4  (IMinn.)  Board  may  grant  conditional 
parole. — State  v.  Crepeau,  567. 

PARENT  AND  CHILD. 

See  Guardian  and  Ward;  Infants. 

®=3|4  (Neb.)  Stepmother  cannot  be  deemed 
to  owe  stepchildren  no  duty. — Fischer  v.  Fisch- 
er, lie. 

«=>I7(2)  (Neb.)  Husband's  faUore  to  furnish 
wife  money  for  maintenance  of  two  months  old 
child  bom  after  she  had  left  the  matrimonial 
domicile  without  cause  held  not  "willful  ueg- 
lect."— Preston  v.  State,  925. 

On  prosecution  for  neglect  and  abandonment 
of  a  minor  child  each  case  must  be  decided  on 
its  merits. — Id. 

iS=9l7(6)  (Neb.)  Evidence  held  insufficient  to 
support  verdict  of  guilty  of  neglecting  and  aban- 
doning child.— Preston  v.  State,  925. 

PARTIES. 

For  parties  on  appeal  and  review  of  ruUnga  as 
to  parties,  see  Appeal  and  Error. 

For  parties  to  paracniar  proceedini^  or  instru- 
ments, see  also  the  various  specific  topics. 

'  II.  OBFBNDANTS. 
(B)  Joinder. 

9=»30  (S.D.)  Contract  to  purchase  land  held  a 
joint  contract,  so  that  one  of  the  parties  could 
not  sue  for  his  part  of  the  price  paid.— Eno  v. 
Knox,  206. 

PARTITION. 

II.  ACTIONS  FOR  PARTITION. 
(A)   Rlsht  ol  Action  and  Defenaea. 

4B»I2(5)  (Neb.)  Owner  of  life  estate  may 
maintain  partition  against  cotenant  holding 
fee-simple  tide.— Nitz  v.  Widman,  172. 

(B)  Proceedlnara   and   Relief. 

€=»47  (Neb.)  Infant  remaindermen  entitied  to 

join  as  plaintiifs  in  partition. — Nitz  v.  Widman, 

172. 

«=>8I   (Mich.)  Defendant  held  not  entitied  to 

allowance  for  repairs. — Nott  v.  Gundick,  864. 

PARTNERSHIP. 

V.  RBTIREMBNT   AND  ADMISSION   OF 
PARTNERS. 

^=9241  (IMInn.)  Where  retiring  partner  au- 
thorizes continued  use  of  his  name  to  obtain 
credit,  one  knowing  it  may  extend  credit  till 
notified  authority  is  withdrawn. — Farmers' 
State  Bank  of  Evansville  v.   Forsgren,  966. 

Retiring  partner  charged  with  knowledge  of 
continued  use  of  his  name.— Id. 

TII.  DISSOLUTION.   !»BTTI.BMBNT,  AND 
ACCOUNTING. 

(D)  Action*  for  Dlaaolntlon  and  Aeconnt- 
ln«r. 

$=s344  (Iowa)  Stipulation  entered  on  judg- 
ment docket  held  final  settlement  of  interests 
of  partners  in  assets  and  business  of  copartner- 
ship excepting  patent  rights. — Stuart  v.  White, 
337. 

Partners  retaining  benefits  of  settlement  en- 
tered on  judgment  docket  made  after  examina- 
tion of  books  could  not  recover  amount  shown 
by  books  to  have  been  appropriated  by  copart- 
ner.—Id. 

PAYMENT. 

I.  RBaUISITBS   AND   SITFFICIBNCY. 

€=322  (Iowa)  Acceptance  of  check  on  insolv- 
ent bank  by  which  check  was  not  paid  held  not 
to  constitute  payment. — Sanitary  Can  Co.  v. 
National  Pickle  &  Canning  Co.,  364. 

n.   APPIilCATlON. 

€i=>45  (S.D.)  Payee  held  bound  to  apply  pay- 
ments on  notes  in  order  of  maturity.— Hesnard 
v.  Larive,  972. 
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V.  RKOOTBRT  OF  PAYHBUfTS. 

-^=389(5)  (Minn.)  In  purchaser's  action  for 
overpayment,  evidence  held  to  sustain  counter- 
claim.—Lucas  V.  Case,  837. 

In  purchaser's  action  for  overpaynent,  evl- 
-dence  held  to  sustain  verdict  that  purdiasers 
had  damaged  icehouse.— Id. 

PHYSICIANS  AND  SURGEONS. 

'4=b2  (N«b.)  Act  not  discriminatory  becaose 
failing  to  provide  for  practice  of  "napropatby." 
— Carpenter  v.  State,  941. 

State  board  need  not  prepare  for  examining 
persons  desiring  to  treat  patients  by  extraordi- 
nary methods. — ^Id. 

^=36  (8)  (Neb.)  Neither  Legislatore  nor  state 
board  of  health  can  be  expected  to  anticipate 
new  health  methods.— Carpenter  t.  State,  941. 
«3>6(I0)  (Neb.)  In  a  prosecution  for  illegal 
practice  evidence  held  properly  exclude)}  as  not 
showing  system  to  be  a  household  remedy  here. 
— Carpenter  v.  State,  941. 
4s»6pl)   (Neb.)  In     prosecution     for    Illegal 

gractice  evidence  held  insufiSdent  to  warrant 
istruction  on  napropatby  being ,  a  household 
remedy. — Carpenter  v.  State,  941. 
€=>i4(4)  (Mich.)  Physician  required  to  use 
same  degree  of  skill  and  knowledge  as  is  pos- 
sessed by  other  specialists. — Wood  v.  Vroman, 
C20. 

4=9l5  (S.D.)  Failure  to  take  X-ray  of  injured 
knee,  sufficiently  examined  by  other  means,  held 
no  negligence. — Hanson  v.  Harris,  262. 
4=9 18(4)  (Minn.)  Complaint  held  to  state 
cause  of  action  for  malpractice.— Burke  v.  May- 
land,  82. 

<s»l8(8)  (IMInn.)  Evidence  lield  to  sustain 
finding  that  patient  was  injured  through  physi- 
cian's negligence. — Bonderson  v.  Hovde,  853. 
€s>i8(8)  (Minn.)  Evidence  held  insufficient  to 
show  negligence.— Wedcer  ▼.  Hamel,  1025. 
$=»i8(8)  (S.D.)  Failure  to  restore  injured 
limb  to  natural  condition  is  not  proof  of  mal- 
practice.—Hanson  V.  Harris,  262. 

Evidence  inRufficient  to  show  negligence. — Id. 
4s»l8(9)  (Mich.)  Whether  physician  was  neg- 
ligent held  for  jury.— Wood  v.  Vroman,  520. 

Identity  of  pus  analyzed  as  that  coming  from 
plaintiff's  eye  held  for  the  jury. — Id. 

Degree  of  proof  required  to  submit  malprac- 
tice to  jury. — Id. 

«=9l8(iO)  (Mteh.)  Refusal  to  charge  that  in- 
jury must  have  been  caused  by  negligence 
charged  held  error. — Wood  v.  Vronian,  520. 
<E»I8(I0)  (Minn.)  Instruction  held  not  to  per- 
mit recovery  for  other  than  defendant's  neg- 
ligence.—Bonderson  V.  Hovde,  853. 
9=»I8(II)  (Minn.)  Damages  for  malpractice 
held  not  excessive.— Bonderson  ▼.  Hovde,  833. 

PLEADING. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  speci£c  topics. 

For  review  of  rulings  VelaUng  to  pleadings,  see 
Appeal  and  Error. 

I.  FORM  AND  AL.I.BOATION8  IH  GBNElRAIi. 

€=>30  (Mich.)  Clerical  errors  held  not  to  af- 
fect sufficiency  of  declaration. — ^Niedzinski  v. 
Coryell,  476. 

€=>34(4)  (Neb.)  Construed  most  strongly 
against  pleader  where  no  complaint  made  by 
«ither  party.— Fellers  v.  Howe,  122, 

II.  DBCLARATION,    COMPLAINT,    PBTI- 
TION,  OR  STATEMENT. 

'4s»59  (Neb.)  Party  seeking  privilege  or  right 
conferred  must  allege  facts  essential  to  strict 
compliance. — Sole  t.  City  of  Geneva,  900. 
4=»72  (Neb.)  In  action  to  cancel  deeds  and 
recover  land  titie,  it  is  proper  to  pray  for  al- 
ternative relief.— Bailey  y.   Chilton,  939. 


V.  DBMURRBR  OR  BXCBPTIOH. 

«=>2I4(I)  (S.D.)  Demurrer  admits  allega- 
tions of  complaint— Comwell  ▼.  Surety  Fund 
Life  (3o.,  211. 

9=>2I4(4)  (Wis.)  Demurrer  does  not  admit 
conclnsions  alleged  from  facta  pleaded.— Hogan 
T.  City  of  Beloit,  687. 

VI.  AMBNDBD  AND  SCPPIiBMBHTAI. 
PI.BADINGS  AND  RBPIiBADBR. 

«=s>237(l)  (Iowa)  Petition  may  be  amended. 
—Young  T.  Mandis,  302. 

X.  FILING,  SBRTICB,  AND  'VITITHDRAW^AL. 

«=>333  (Minn.)  Ciourt  held  not  exceeding  dis- 
cretion in  permitting  plaintiffs  to  prove  claim, 
although  late  in  serving  bill  of  particulars.— 
Selover  t.  Hedwall,  1S(). 

XI.  MOTIONS. 

<6=>343  (Minn.)  Where  issue  determinable  only 
on  trial  was  presented,  defendant  held  not  en- 
titled to  judgment  on  pleadings.— Blankenburg 
V.  Minneapolis  Steel  &  Machinery  Co.,  368. 
4=»34S(I)  (Minn.)  Judgment  for  commissions 
of  sale  of  land  held  erroneous  under  pleadings. 
— Homan  v.  Barber,  19. 

$=»350(3)  (Minn.)  On  motion  for  jndgment 
on  pleadings  they  are  to  be  construed  favora- 
bly to  party  against  whom  judgment  asked. — 
Homan  v.  Barber,  19. 

4=3359  (Minn.)  Fart  of  pleading  containing 
statute  not  in  effect  may  be  stricken.— Moe  ▼. 
Shaffer,  785. 

XII.   laSVBS,  PROOF,  AND  VARIANCE. 

<g=3382(l)   (Neb.)  Fraud    or    mutual    mistake 

cannot  be  shown  under  general  denial  in  reply 

to  an   answer  pleading   settiement.— Stuart  ▼. 

Torrey,  216. 

4=3387  (Neb.)  Party  cannot  plead  one  cause 

and  rely  on  another. — Kulhanek  v.  Kulhanek, 

139. 

4=»387  (Neb.)  Party  cannot  plead  one  cause 

of  action  and  recover  on  another.— Foote  ▼. 

Chittenden,  167. 

Xm.  DBFBCTS'AND  OBJBCTIONS,  -WAXV- 

BR,   AND   AIDBR   BY   VBRDICT 

OR  JUDGMBNT. 

4=3428(4)  (Minn.)  (Complaint  held  to  state 
cause  of  action  where  objection  first  raised  by 
objecting  to  evidence  thereunder. — McCray  v. 
ButteU,   191. 

4=>433(2)  (Iowa)  Pleadings  showing  that 
plaintiff  had  cause  of  action  for  damages  for 
illegal  detention  or  possession  of  land,  and 
that  sole  controversy  relates  to  the  amount 
of  damages,  held  sufficient. — Scott  v.  Habinck, 
817. 

PLEDGES. 

4=3 1  (Mloh.)  "Pledge"  defined.— Clark  v.  Chap- 
man, 497. 

4=32   (Mich.)  Rights  as  between  pledgor  and 
pledgee  governed  by  law  of  place  where  pledge 
is  made.— Clark  v.  Chapman,  497. 
4=»S  (Mich.)  Subject  of.  must  consist  of  per- 
sonal property.— Clark  v.  Chapman,  497. 

Real  estate  mortgage  may  be  pledged. — ^Id. 
4=>57   (Mich.)   Note  secured  by  mortgage  on 
land  in  other  state,  held  as  pledge,  may  be  fore- 
closed.—Clark  V.  Chapman,  497. 

POLICE  POWER. 

See  Constitutional  TiRw,  4=^81;  Municipal  Cor- 
porations, 4=600-626. 

PRACTICE. . 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRESCRIP110N. 

See  Adverse  Possession;  limitation  of  Actioni, 
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PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;    Brokera. 

I.  THB  aBLATION. 
(A)  Creation  and  ESxlstence. 

«B>23(I)  (MIoh.)  Evidence  insnfficient  to  show 
contract  relations.— Daniela  t.  Page  Steel  & 
Wire  Co.,  462. 

(B)    Termination. 

9a»33  (Nab.)  Agency  may  be  revoked  where 
not  conpled  with  interest. — Sjogren  t.  Clark, 
159. 

«=»40  (Neb.)  Evidence  held  to  establish  revo- 
cation of  agency  before  sale.— Sjogren  ▼.  Clark, 
159. 

II.  HmPDAIj    RIGHTS,    DUTIBS,    AND    IjIA- 
BIl^ITIBS. 

CA>   BSzecntion  of  Asenoy. 

«=947  (Miob.)  Contract  held  to  give  exclusive 
selling  privileges.- 0.  A.  8.  Engineering  Co.  T. 
H.  J.  Walker  Co.,  431. 

(B)  CompenaatloB  and  Uen  of  Affent. 

«s»89(9)  (Mlob.)  Whether  agent  proved  ex- 
pense incurred  heild  for  jury.— C.  A.  S.  Engi- 
neering Co.  V.  H.  J.  Walker  Co.,  431. 

HI.  RIGHTS   AND  LIABULITIIBS  AS  TO 
THIRD  PBRSONS. 

(A)  Powers  of  Aarent. 

«s»il6(l)  (Minn.)  Defendant  held  not  entiUed 
to  take  advantage  of  special  instructions  to 
agent  not  communicated  to  plaintiff. — McCray  v. 
Buttell,  191. 

4s>l37(l)  (Mieb.)  Vendor  signing  purchaser's 
contract  to  sell  to  third  persons  estopped  from 
denying  purchaser's  right  to  accept  payments. 
— Bubenstine  ▼.  Powers,  088. 

(O)  Vnaathorlaed  and  'Wronsfnl  Aets. 

^=9l48(4)  (Neb.)  Where  agent  makes  unnsual 
agreement,  third  person  is  put  on  notice  and 
should  ascertain  authority. — Schuster  v.  North 
American  Hotel  Co.,  136. 
«S9I59(2)  (Iowa)  Agents  liable  to  third  per- 
son for  their  own  tortious  acts. — E.  H.  Emery 
&  Co.  v.  American  Befrigerator  Transit  Co., 
760. 

Shipper  has  right  of  action  against  a  refrig- 
erator company  for  misfeasance  in  the  perfor- 
mance of  its  contract  with  tb«  railroad  com- 
pany.—Id. 

4s>l60  (Iowa)  Where  a  refrigerator  company 
contracts  to  load  cars,  it  cannot  escape  liabil- 
ity for  misfeasance  by  calling  itself  an  inter- 
mediate agent. — E.  U.  Emery  &  Co.  v.  Amer- 
ican Refrigerator  Transit  Co.,  760. 

(F)   AeUons. 

«=3>I93  (Iowa)  Evidence  of  misfeasance  held 
sufficient  to  go  to  the  jury.— E.  H.  Emery  & 
Co.  V.  American  Befrigerator  Transit  Co.,  760. 

PRINCIPAL  AND  SURETY. 

See  Guaranty;   Indemnity. 

I.    ORKATION    AND    BXISTBNOXl    OF 
RBLATION. 

(A)  Between  IndlTldnnla. 

4s>46  (Minn.)  Surety  for  performance  of  a 
contract  is  estopped  to  assert  its  invalidity. — 
Le  Sueur  County  v.  Globe  Indemnity  Co.,  677. 

IV.   RESMBDiaS  OF  CRBDITORS. 

<8=»I60  (Minn.)  Plaintiff's  attorney's  letters 
held  admissible  to  prove  notice,  though  stating 
amount  of  defalcabon. — Farmers'  Co-Op.  Bzch. 
Co.  V.  U.  S.  Fidelity  &  Guaranty  Co.,  792. 
4c3l6l  (Minn.)  Evidence  held  to  sustain  ver- 
dict against  surety.— Farmers'  Co-op.  Exch.  Co. 
r.  U.  S.  FideUty  &  Guaranty  Co.,  792. 


PRISONS. 

€=»I8(8)  (Iowa)  Sheriff's  claim  for  washing 
for  prisoners  precluded  second  claim  for  wait- 
ing on  them.— McCord  v.  Page  County,  Q2!>. 

PRIVILEGE. 

Sea  Constitutional  Law,  «=»200. 

PROCESS. 

IV.  ABUSE   OF   PROCBSS. 

®s»l68  (Nab.)  Judgment  creditor  knowingly  ad- 
vising or  ratifying  abuse  of  process  resulting  in 
wrongful  seizure  is  liable.--Gilbert  v.  Botbe, 
119. 

PROHIBITION. 

I.  HAIVRB  AND   GROUNDS. 

$=>3(2)  (Wis.)  Proper  remedy  where  indict- 
ment has  been  returned  in  court  not  having  ju- 
risdiction.—State  V.  Fischer,  774. 

PROMISSORX  NOTEa 

See  Bills  and  Notes. 

PROPERTY. 

€=»7  (MIeh.)  Owner  deemed  in  possession  of 
land. — Houghton  County  v.  Massie,  446. 
e=>a  (S.D.)  Buyer  ot  stock  presumed  to  re- 
main owner.— Nichols  v.  Nordness,  368. 

PUBUC  IMPROVE»IENTS. 

See  Municipal  Corporations,  <S=»290-636. 

PUBUC  LANDS. 

II.  SCBTBT  AND  DISPOSAL  OF  I.AND8  OF 
UNITBD   STATBS. 

(J)   Patents. 

<8=»lli  (Minn.)  Reference  by  TTnited  States 
Land  Department  to  special  agent  does  not 
amount  to  contest  until  there  is  a  formal  pro- 
ceeding to  cancel.— Everett  v.  Wallin,  958. 

Enti^man,  perpetrating  fraud,  entitled  after 
lapse  of  two  years  to  have  patent  issued.— Id. 

PUBLIC  SERVICE  COMMISSIONS. 

<&=>\9V2  [Now,  vol.  I2A  Key-No.  Soriaa] 

(wis.)  Railroad  (Commission's  jurisdic- 
tion over  rates  of  public  utilities  does  not  oust 
cdurts  of  jurisdiction  over  controversy  regard- 
ing failure  to  furnish  gas  and  electricity.— Wau- 
kesha Gas  &  Electric  Ck>.  v.  Waukesha  Motor 
Co.,  702. 

PUBLIC  SERVICE  CORPORATIONS. 

Se«    Carriers;     Railroads;     Street    Railroads; 
Telegraphs  and  Telephones. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUIKTTNO  TETLB. 

tl.  PROCEEDINGS  AND  RELIEF. 

^=939  (Micb.)  Defendant  held  entitled  to  baTe 
title   quieted.- Barney  t.   Barney,   860. 

QUO  WARRATJTO. 

I.  NATORB  AND  ORODNDS. 

4=»5  (Neb.)  Legality  of  de  facto  district  to 
be  tested  by  quo  warranto.— Dappen  v,  Weber, 
962. 

Where  persons  act  as  board  of  education  un- 
der color  of  right,  right  to  their  offices  to  be 
tested  by  quo  warranto. — ^Id. 

RAILROADS. 

See  Street  Railroads. 
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I.  CONTROI.  AND  RBOTTI^TION  IN 
GBNESRAL,. 

*=>5"/2  [New,  yol.  6A  Key-No.  Series]. 

(Iowa)  Notice   of   damage   to   shipment 
held  sufficient,  though  not  directed  to  Director 
General.— Bolatti  v.  Wabash  By.  Co.,  641. 
«=35i/2  [New,  vol.  $A  Key-No.  Series] 

(Minn.)  Substitution    of    federal    agent 
as  par^  authorized. — Miner  t.  Payne,  673. 

Z.  OPERATION. 

(A)  Dntr  to  Operat*. 

«=»2I4  (Minn.)  Operation  loss  not  required.— 
In  re  Duluth  &  N.  M.  By.  Co.,  186. 

(B)    Statntory,   Municipal,  and  Ofllclal 
Reamlationa. 

$=9223  (Minn.)  Commisaion  without  power  to 
order  abandonment  of  road  operated  at  loss. — 
In  re  Duluth  &  N.  M.  By.  Co.,  186. 

(F)  Aeeldenta    at    Croaslnv*. 

€=>307(4)  (Minn.)  Gates  or  flagman  at  ordi- 
nary crossing  not  required. — Hollister  t.  Hines, 
856. 

^=>320  (Minn.)  Trainmen  may  assume  auto- 
mobile will  stop  in  time.— Hollister  v.  Hines, 
866. 

9=>348(4)  (Minn.)  £}Tidence  hOd  not  to  sbow 
crossing  signals  were  not  given. — Hollister  t. 
imnes,  856. 

€=9350(5)  (Minn.)  Negligence"  in  not  guarding 
crossing  question  for  jury. — Hollister  v.  Hines, 
856, 

$=9350(1 1)  (Minn.)  Negligent  speed  held  ques- 
tion for  jury. — Hollister  v.  Hines,  856. 
^=>350(2I)  (Minn.)  Contributory  negligence  of 
automobile  passenger  hdi"  question  for  jury. — 
Hollister  v.  Hines,  856. 

$=9350(22)  (Iowa)  Automobile  driver's  con- 
tributory negligence  held  for  jury. — Griffin  T. 
Chicago,  E.  I.  &  P.  By.  Co.,  334. 
$=9351(7)  (Minn.)  Instruction  on  failure  to 
guard  crossing  held  unwarranted. — ^Hollister  v. 
Hines,  856. 

m   Flrea. 

$=9482(2)  (Minn.)  Finding  of  origin  of  fire 
sustained.— Hall  ▼.  Davis,  25. 

RAPE. 

I.  OFFBNSBS   AND  RESFONSIBIL.ITT 

THBREIFOR. 

$S94  (Minn.)  Illicit  relations  with  other  men  of 
female  under  age  of  consent  is  no  defense  to 
statutory  rape.— State  v.  McPadden,  568. 
$=94  (Neb.)  Fact  that  prosecutrix  had  just 
been  ravished  by  another  member  of  defend- 
ant's party  would  not  render  her  unchaste  with- 
in the  statute.— Fox  v.  State,  68. 
$s»l3  (Minn.)  Willingness  of  prosecutrix  un- 
der age  of  consent  is  immateriaL — State  v.  Mc- 
Padden, 668. 

II.  PROSBCITTION   AND   PUNISHHBNT. 
(A)  ladlctxaent  and   Information. 

$=922  (Minn.)  Allegation  that  complainant  was 
an  unmarried  female  sufficiently  negatives  mar- 
ital relations  with  defendant— State  v.  McPad- 
den, 568. 

(B)  Bvldenee. 

$=936  (Neb.)  Mere  opportunity  of  mature 
man  and  nine  year  old  girl  held  not  to  raise  a 
presumption  of  inteioonrse.- Bobbins  v.  State, 

$s>40(5)  (Minn.)  Illicit  relations  with  other 
men  is  no  defense  to  statutory  rape,  and  evi- 
dence thereof  is  inadmissible.— State  v.  McPad- 
den, 568. 

Where  state  shows  pregnancy  in  statutory 
rape  prosecution,  defendant  may  show  imcit  re- 
lations with  other  men. — Id. 

Offer  to  show  prosecutrix's  illicit  relations 
with  others  held  too  indefinite.— Id. 


$=941    (S.D.)  Prosecutrix's  testimony  as  to  her 
own  age  competent. — State  v.  Fritz,  235. 
$=948(1)   (S.D.)  Evidence  of  complaint  admis- 
sible as  corroborative  testimony,  if  made  with- 
in reasonable  time.— State  v.  Fritz,  235. 

Surrounding  circumstances  considered  in  de- 
termining reasonable  time  for  making  complaint. 
—Id. 

Evidence  of  female's  complaint  made  weeic 
after  the  crime  held  admissible. — Id. 
$=351(1)   (Neb.)  Evidence    held    sufficient    to 
sustain  verdict. — Fox  v.  State,  68. 
^=»52(i)    (Neb.)    Evidence    held    to    support 
verdict  of  guilty. — Ghristiancy  v.  State,  948. 
$=954(1)   (Neb.)  Instruction  that  it  was  suffi- 
cient if  the  jury  believed  that  prosecutrix  was 
not  un(!haste  previous  to  alleged  statutory  rape 
approved.— Ghristiancy  v.  State,  948. 
$=954(3)   (Neb.)  Prosecutrix's  testimony  may 
be   corroborated   by  circumstantial   evidence. — 
Bobbins  v.  SUte,  63. 

Mere  opportunity  of  mature  man  and  nine 
year  old  girl  held  not  to  corroborate  prosecu- 
trix.— Id. 

Evidence  held  sufficient  to  corroborate  pros- 
ecutrix's testimony. — Id. 

$=954(4)  (Neb.)  In  a  prosecution  (or  attempt 
to  commit  rape,  facts  held  to  corroborate  prose- 
cutrix's story.— Wheeler  t.  State.  888. 

(C)  Trial   and    Re-vlew. 

$=957(1)  (Neb.)  Evidence  in  prosecution  for 
statutory  rai>e  held  to  justify  submitting  issue 
whether  a  crime  had  been  committed. — Bobbins 
v.  State,  63. 

$=959(8)  (Neb.)  Instruction  that  the  sUte 
must  prove  that  prosecutrix  was  previously 
chaste  approved. — Christiancy  v.   State,  948. 

The  phrases  "previously  chaste"  and  "not 
previously  unchaste,"  as  used  in  instructions, 
held  synonymous. — Id. 

Instruction  that  minor  female  who  had  had 
improper  or  unlawful  sexual  intercourse  is  not 
within  the  act  held  properly  refused. — Id. 

Instruction  that  a  female  between  16  and  IS 
years  of  age  who  has  had  unlawful  sexual 
intercourse  is  not  within  the  act  approved. — ^Id. 

(D)  Sentence  aad  Pnnlalintent. 

^964  (Neb.)  Sentence  held  excessive  and  re- 
duced to  four  years.— Fox  v.  State,  68. 
$=964  (Neb.)   Sentence    of    seven    years    held 
excessive  and  reduced  to  three.— Chri8tian<S'  t. 
State,  948. 

■    REAL  ACTIONS. 

See  Partition;   Quieting  Title. 

RECORDS. 

See  Appeal  and  Error,  $=9673-696. 

REFORMATION  OF  INSTRinUENTS. 

I.  RIGHT   OF  ACTION  AND  DBFBN8BS. 

$=928  (Neb.)  Contract  of  sale  may  be  reform- 
ed to  correct  mutual  mistake  as  against  pur- 
chaser chargeable  with  notice.— Miller  v.  Vani- 
cek,  132. 

II.  PROCBBDINGS  AND  RBLIBF. 

$=944  (Minn.)  Evidence  of  vendors'  increasing 
insurance  held  admissible. — Teig  v.  Linster,  609. 
$=945(3)  (Minn.)  Evidence  held  to  show  mu- 
tual mistake  in  omitting  provision. — ^Teig  y.  Lin- 
ster, 609. 

$=947  (Neb.)  Equity  may  retain  case  for  full 
relief.— Baugnan  v.  Schnelke,  164. 

RELEASE. 

I.  BECimSITBS   AND   TATIDITr. 

$=»7  (loiva)  Covenant  not  to  sue  legitimate 
contract.— Benner  v.  Model  Laundry,  Cleaning 
&  Dyeing  Co.,  611. 

$=>I3(I)  (Minn.)  Grant  of  interest  in  land 
held  sufficient  consideration  for  release  of  ob- 


Digitized  by 


i^oogle 


IQ73  INDOX-DIGBST  Beboola  and  Sebool  Diata. 

Tor  csM*  In  DeeJ)!*.  ft  Aji>J>I«.  Ke7-I(o.8aTles  •  Indexw  ne  rame  topic  and  KSX-MUMBBB 


ligation  to  support.— Midland  Trust  &  Savings 
Bank  v.  Nagle,  1028. 

4=924(2)  (MIoh.)  Settlement  not  set  aside  for 
fraud,  in  absence  of  ^scission  by  repudiation 
and  tender  back  of  molly  paid. — Randall  v.  Port 
Huron,  St.  C.  &  M.  C.  Ry.  Co.,  435. 

Settlement  cannot  be  repudiated  until  after 
tender  hack  of  money  paid. — Id. 

Tender  necessary  to  rescind  contract  of  set- 
tlement, though  apparent  it  would  not  be  ac- 
cepted.—Id. 

Settlement  cannot  be  repudiated  by  tendei- 
back  of  amount  paid  2^  years  after  date  of 
settlement— Id. 

II.  CONSTBVOTION  AND   OPBRATIOII. 

iS=>25  (Mich.)  Settlements  favored.- Randall  ▼. 
Port  Huron,  St.  C.  &  M.  C.  Ry.  Co.,  436. 
^=937  (Iowa)  Covenant  not  to  sue  does  not 
^scharge  from  liability  any  person  other  than 
the  covenantee. — ^Renncr  v.  Model  Laundry, 
Cleaning  &  Dyeing  Co.,  611. 

ni.  PI.EADINO,    BVIDGSNCB,    TRIAL,    AND 

€=»55  (Iowa)  One  who  claims  covenant  not  to 
sue  to  have  been  intended  as  unqualified  release 
has  burden  of  so  proving.— Renner  v.  Model 
LAundry,  Cleaning  &  Dyeing  Co.,  611. 

RETROSPECTn'E  LAWS. 

See  Statutes,  «=»263. 

REVENUE. 

See  Taxation. 

REVIEW. 

See  Appeal  and  Brror;    Certiorari 

RISES. 

See  Master  and  Servant,  $£9204. 


See  Highways. 


ROADS. 


SALES. 


See  Vendor  and  Purchaser. 

I.  RBQinSITES  jfim  VAI.rOITT  OF  CON- 
TRACT. 

®=938(2)  (Midi.)  Representations  as  to  thresh- 
ing machinery  doing  work  for  which  it  was 
purchased  held  not  to  constitute  fraud.— Yovngs 
V.  Advance-Rumley  Thresher  Co.,  535, 
4=>52(5)  (MtBI.)  Evidence  held  to  suppo''t 
finding  of  sale  of  chairs  to  defendant.— E.  B. 
A.  Chair  Co.  v.  Davis,  673. 

II.  CONSTRVOTION   OF   qONTRACT. 

4s»72(5)  (N.O.)  Buyer  agreeing  to  keep  prop- 
erty if  it  works  satisfactorily  must  be  honestly 
dissatisfied. — Olson  v.  Larson,  984. 

III.  MODIFICATION  OR  RBSCIS8ION  OF 
CONTRACT. 

(A)    By  Agreement  of  Parties. 

«=389(lowa)  Telegram,  letter,  and  conversa- 
tion held  to  constitute  contract  to  accept  dam- 
aged goods  at  certain  price.— T.  C.  Bottom 
Produce  Co.  v.  Acme  Hay  &  Mill-Feed  Co.,  736. 

IT.  PBRPORMANCB  OF  CONTRACT. 
(C)  Delivery  and  Acceptance  of  Good*. 
^»I72  (Wit.)   Seller   held  not   excused   from 
furnishing   registration   certificates   in  reason- 
able time.— Martin  v.  Armatrong,  681. 

T.  OPERATION  AND  BFFBCT. 
(A)  Traaofer  of  Title  aa  Between  Fartlen. 

€=>I99  (Wis.)  Intent  as  to  when  title  passes 
determined  by  written  evidence,  if  possible,  or 
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partiea*  statements  and  surrounding  drcnni- 
stances.— Delaney  v.  Globe  Shipbuilding  Co., 
696. 

Buyer  held  liable  fpr  purchase  price  of  tug 
sunk  before  delivery. — Id. 
€=>200(4)  (N.D.)  Buyer  held  not  to  have 
waived  condition  precedent  requiring  seller  to 
furnish  parts.— Lumry  v.  Kryzmarzick,  254. 
<S=»20I(I)  (N.D.)  Where  seller  was  to  repair 
after  delivery,  inferred  that  title  was  not  to 
pass  prior  thereto. — Lumry  v.  Kryrmarziek,  254. 
<S=>2l8l/2  (N.D.)  Delivery  indicates  intention 
to  pass  title,  but  is  not  conclusive  of  immediate 
transfer.- Lumry  v.  Kryzmarzick,  254. 

VI.  -WARRANTIBS. 

^»267  (Mich.)  Written  warranty  controls.— 
Youngs  V.  Advance-Rumley  Thresher  Co.,  535. 
<S=>273(3)  (N.D.)  Where  buyer  relies  on  sell- 
er's representation  of  fitness  for  purpose,  war- 
ranty of  fitness  implied.— W.  J.  Dyer  &  Bro.  v. 
Bauer,  809. 

<e=>287(6)  (Mich.)  Buyer  held  entitled  to  re- 
scind contract  for  breach  of  warranty. — ^Toungs 
V.  Advance-Rumley  Thresher  Co.,  5.%. 

VII.  RBMBDIBS    OF    SKI.IjBR. 
(B)  Actions  for  Price  or  value. 

«=s>347(6)  (N.O.)  Buyer  may  defend  for  sell- 
er's breach  notwithstanding  prior  failure  to  re- 
scind.— Lumry  v.  Kryzmarzick,  234. 
€=»364(4)  (N.D.)  Instruction  held  not  er- 
roneous as  requiring  a  finding  contrary  to  evi- 
dence.—Olson  v.  Larson,  984, 

VIII.  RBMBDIBS  OF  BTtTBR. 
(A)  Recovery  of  Price. 

«sb39I  (8)  (Mich.)  Buyer  entitled  to  rescission 
could  recover  purchase  price  paid  with  cancel- 
lation of  notes.— Youngs  v.  Advance-Rumley 
Tliresber  Co.,  535. 

(O)  Aetlona  for  Breach  of  Contract. 

<8ss4l8(3)  (Wis.)  Damages  for  failing  to  fur- 
nish cattle  registration  certificate  htld  differ- 
ence between  market  value  of  cattle  with  and 
without  certificates. — Martin  ▼.  Armstrong,  681. 
€=942 1  (Wis.)  In  action  for  failure  to  fur- 
nish cattie  registration  certificates,  instructing 
that  defendant  was  to  comply  within  reason- 
able time  held  proper.— Martin  ▼.  Armstrong, 
681. 

Instructions  on  duty  to  minimize  loss  keld  not 
warranted  by  evidence. — Id. 

(O)  Aotloaa  and  Connterelalma  for  Breach 
of  IVarranty. 

4s>44l(l)  (N.D.)  In  an  action  on  note  for 
price,  evidence  held  to  sustain  verdict  for  de- 
fendant for  breach  of  warranty. — W.  J.  Dyer 
&  Bro.  V.  Bauer,  809. 

(E=s44l(3)  (Mich.)  Evidence  held  to  prove 
breach  of  warranty. — Youngs  v.  Advance-Rum- 
ley Thresher  Co.,  5^5. 

4=>442(5)  (MIoh.)  Buyer  entitled  to  rescission 
could  not  recover  damages  for  loss  of  business. 
—Youngs  v.  Advance-Rumley  Thresher  Co.,  535. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

II.  FUBIjIC   SCHOOLS. 

(B)    Creation,   Alteration,    Bzioteace,    and 
DlsKoIatlon  of  Diittrlcto. 

«=»22  (MiRB.)  Act  giving  school  district  right 
to  initiate  annexation  proceedings  held  consti- 
tutional.— State  v.  Mower  County,  791. 
<S=»28  (Neb.)  Legality  of  de  facto  district  not 
to  be  tested  by  collateral  proceedings.— Dap- 
pen  V.  Weber.  952. 

«=>37(l)  (Minn.)  Statute  giving  district  right 
to  initiate  annexation  proceedings  held  supple- 
mentary to  former  statute. — State  v.  Mower 
County,  791. 

<8=>37(3)  (Minn.)  Under  consolidation  statute, 
petition  hy  specified  number  of  freeholders  is 
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jurisdictiona].— School  Dist.  No.  136  of  Henne- 
pin County  V.  McConnell.  369. 
^=>38  (Iowa)  County  superintendent  could  not 
submit  proposition  of  coi^solidated  district  lit- 
eluding  territory  outside  of  that  petitioned  for. 
—State  y.  Orr,  826. 

Statutory  provision  as  to  leaving  territory 
outside  consolidated  district  held  mandatory. 
-Id. 

®:s>38  (Iowa)  Irregularities  in  election  favor- 
ing consolidation  of  districts  held  immaterial. 
— Whitmore  v.  Gamble,  636. 
4s>38  (Minn.)  In  absence  of  right  of  appeal 
or  other  effective  remedy  in  a  consolidation  pro- 
ceeding, injunction  may  issue  where  proceed- 
ing is  invaUd. — School  Dist.  No.  135  of  Henne- 
pin County  V.  McConnell,  369. 
^=»39  (Iowa)  Board  of  education  had  no  an- 
tbority  after  adjournment  to  change  decision 
in  establishing  cohsolidated  district.— State  v. 
Orr,  326. 

^=»39  (Minn.)  Bight  of  appeal  to  district 
court  in  consolidation  proceeding  is  statutory. 
— School  Dist.  No.  135  of  Hennepin  County  v. 
McOnnell,  369. 

Consolidation  statute,  giving  appeal  in  con- 
solidation proceedings,  held  not  to  operate  re- 
troactively so  as  to  deprive  parties  of  cause 
of  action  for  injunction. — Id. 
$=>39  (Minn.)  Statute  gives  right  of  appeal 
from  order  annexing  territory,  so  that  certio- 
rari is  not  available. — State  v.  Mower  County, 
791. 

4=940  (S.D.)  Title  to  sehoolhouse  site  owned 
by  civil  township  held  transferred  to  new  dis- 
trict— ^Youtcey  v.  Badger  School  Dist.  No.  43,  in 
Davison  County,  201. 

€=342(2)  (Neb.)  Approval  of  annexation  by 
board  of  high  school  district  to  which  territory 
is  annexed  suffident. — State  v.  Warrick,  896. 

Notice  to  boards  of  other  districts  affected 
not  required  in  high  school  district  annexation 
proceedings.— Id. 

Terms  of  statute  held  to  famish  sufficient  no- 
tice of  proposed  boundaries  of  consolidated 
district-^d. 

Petitioners  for  annexation  to  high  school  dis- 
trict may  withdraw  names  before  action  taken. 
-Id. 

Petitioners  cannot  withdraw  their  names  aft- 
er declaration  and  communication  to  parties 
mainly  interested.— Id. 

Withdrawals  from  petition  for  annexation  to 
high  school  district  before  approval  by  board 
of  education  of  existing  district  not  materiaL 
-Id. 

<8=»42(2)   (Nek).  Organization  held  a  de  facto 
district.— Dappen  v.  Weber,  952^ 
€=>44  (Mich.)  Method    for    disbanding    rural 
agricultural  school  districts  provided  by  statute. 
—Giles  V.  Luce,  859. 

(C)  GoTemment,    Olllcera.   and   District 
Heetlnara. 

4=947  (S.D.)  Statute  giving  Superintendent  of 
Public  Instruction  additional  compensation  un- 
constitutional.—State  v.  Beeves,  1007. 

(D)  District  Property,  Coatraets,  and 
Uabtlltlt^s. 

€=>69  (S.D.)  New  selection  of  sehoolhouse  site 
not  required  on  formation  of  new  district  where 
existing  site  awarded  to  latter. — ^Youtcey  t. 
Badger  School  Dist.  No.  43,  in  Davison  (joan- 
ty,  201. 

Selection  of  new  schoolhoase  site  not  legally 
authorized  at  a  bond  election. — Id. 
4=385  (N.D.)  District  using  defective  school- 
house  held  not  to  have  waived  claims  for  de- 
fective construction.— Kasbo  Const.  Co.  v.  Min- 
to  School  Dist.  of  Cavalier  County,  1029. 
4=>86(2)  (N.O.)  In  action  against  district  for 
balance  for  building,  evidence  held  to  show  de- 
fective ,'pcrformancek — Kasbo  Const.  Co.  v. 
Minto  School  Dist.  of  Cavalier  County,  1029. 


(B)  District  Debt,  Secvrltles,  and  Taz- 
atioB. 

4»ill  (Minn.)  Taxpayers'  delay  until  after 
vote  on  consolidation  to  ^hjoin  action  on  insuffi- 
cient petition  held  not  flGd.— Sdiool  Dist  No. 
185  of  Hennepin  County  v.  McConnell,  360. 

SEDUCTION. 

I.  CIVIL  LIABILITY. 

4s>l  (Mich.)  Not  constituted  by  illicit  inter- 
course only.— Savage  v.  Embrey,  503. 

Term  defined. — Id. 
4==>5  (S.D.)  Married  man  may  be 
though  woman  knew  he  was  married.— fie 
pin  v.  Gremmels,  4. 
4=^6  (S.D.)  Only  unmarried  woman  may  re- 
cover damages  for  her  own  seduction.— McAI- 
pin  V.  Gremmels,  4. 

<S=»I6  (Midi.)  Declaration  in  action  for  seduc- 
tion held  sufficient.— Savage  v.  Embrey,  503. 
4=»24  (Mich.)  Evidence  held  sufficient  to  go  to 
the  jury.— Savage  v.  Embrey,  503. 

SEPARATE  PROPERTY. 

See  Husband  and  Wife,  4=>121. 

SEPARATION. 

See  Husband  and  Wife,  4=9278. 

SET-OFF  AND  COUNTERCLAIM. 

II.   SITBJBCT-XATTER. 

4=>44(2)  (Minn.)  Note  against  plaintiff's  as- 
signor of  chose  in  action  AeU  provable  as  a 
set-off.— Nordsell  v.  Neilsen,  10^. 
4=»49(l)  (Minn.)  In  assignee's  action,  it  was 
error  to  exclude  proof  of  amount  due  defend- 
ants prior  to  notice  of  asdgnment  of  chose, — 
Nordsell  v.  Neilsen,  1023. 
4=949(2)  (Minn.)  A  chose  assigned  before 
maturity  is  subject  to  offsets  for  claims  against 
assignor  acquired  before  notice  of  assignment — 
Nordsell  v.  Neilsen,  1028. 


SEWERS. 


See  Drains. 


SHERIFFS  AND  CONSTABLES. 

I.  APPOINTHENT,  dDALIFIOATIOIT,  AMD 
TENCRHi. 

(A)   Slierlffa. 

4=93  (Wis.)  Constitutional  disqualification  for 
office  begins   on  qualification  of   successor  of 
sheriff  appointed.— State  v.  Johnson,  683. 
4?»5  (Wis.)  Where  sheriff  elected,  he  cannot 
hold  over. — State  v.  Johnson,  683. 

Appointment  of  sheriff  to  fill  vacancy  is  not 
only  for  unexpired  term,  but  until  successor 
qualified.— Id. 

II.  COBIPEirSATIOR. 

4=974  (Iowa)  County  held  not  estopped  from 
pleading  limitations  to  sheriff's  claim  for  wait- 
ing on  prisoners.— McGord  v.  Page  County,  626. 

III.  PO'WBRS,  DTJTIBS,  AND  LIABILITIBS. 

<S=9ll3(l)  (Neb.)  Sheriff  levying  on  wife's 
property  under  execution  against  her  husband  is 
liable.— Gilbert  v.  Bothe.  119. 
4=>I25(2)  (N.D.)  IMscovery  of  lost  execution 
in  derk's  custody  held  to  warrant  vacation  of 
amercement  judgment  against  sheriff  for  fail- 
ure to  return.— Wilhelm  v.  Bang,  268. 
4=9138(3)  (Neb.)  To  justify  recovery  for  tres- 
pass by  seizing  merchandise  in  store,  evidence 
as  to  loss  of  good  will  and  profits  must  contain 
sufficent  data  for  estimating  actual  damages. — 
Gilbert  v.  Bothe,  119. 

4=9l39(l)  (Neb.)  Mental  suffering  is  not  an 
element  in  damage  for  trespass  for  seizing  mer- 
chandise in  absence  of  fraud,  malice  or  other 
aggravating  circumstance.— Gilbert  t.  Rothe, 
119. 
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Measure  of  damage  for  trespass  and  seisare 
of  personal  property  is  the  actual  pecunianr 
damage  caased  in  the  absence  of  malice,  fraud, 
or  aggravating  circumstances. — Id. 

On  wrongful  seizure  of  merchandise  in  store, 
loss  of  profits  and  good  will  are  provable  as  ele- 
ments of  damage.— Id. 

IT.  IiIABULITIBS  ON  OmCIAL  BONDS. 

«s»l57(l)  (MlBH.)  Not  dvilly  liable  for  dis- 
recarding   statutory   duty.— Nemec   v.   Brown, 

^157(4)  (Minn.)  Not  dvUlr  liable  for  pre- 
mature delivery  of  prisoner  under  extradition 
warrant.— Nemec  r.  Brown,  956. 

SHIPPING. 

n.  TrcuD, 

«a>24  (Wis.)  Buyer  held  liable  for  purchase 
price  of  tng  sunk  before  delivery.— Oelaney  y. 
Globe  Shipbuilding  Co.,  696. 

SLANDER. 

See  label  and  Slander. 

SPECIFIC  PERFORMANCE. 

I.  NATinUB  AND  GROUNDS  OF  BBMBDT  IN 
OIENKRAIj. 

^=>IO(l)   (Minn.)  Vendor  may  be  required  to 

eerform  to  extent  of  his  own  interest  where 
ick  of  authority  to  bind  cotenant  not  known  to 
vendee.— McCray  ▼.  Buttell,  191. 

n.  OONTRAOTS  B1NFORGBABI.BI. 

4=333  (Iowa)  Insanity  of  defendant  when  con- 
tract made  pertinent  inquiry.— Bickman  v. 
Hou<A,  657. 

4=350  (Mloh.)  Inadequacy  of  consideration  pre- 
cludes specific  performance  of  contract  to  as- 
sign patent.— Goodman  v.  Wobig,  632. 
4b>67  (8.D.)  Contract  for  sale  of  land  held  to 
constitute  binding  contract.— Pennant  v.  Raf- 
ferty,  196. 

4=368  (Mieb.)  Bayer's  remedy  for  breach  of 
contract  for  sale  of  logs  held  not  in  equity, 
bat  at  law.— Diamond  Lumber  Co.  ▼.  Anderson, 
607. 

in.  GOOD  FAITH  AND  DILIQBNCB. 

4=389  (MMl.)  FlaintifTs  inability  to  perform 
contract  to  employ  precludes  specific  perform- 
ance of  contract  to  assign  patent.— Goodman  v. 
Wobig,  632. 

IT.  PROCBBDINGS  AND  RBMEF. 

4=3114(1)  (S.D.)  Complaint  for  specific  per- 
formance of  contract  to  convey  real  estate  held 
not  sufficiently  definite  to  state  cause  of  action 
on  any  theory. — Oldham  v.  Egan,  249. 
4=3l20  (S.O.)  Parol  evidence  addllssible  to 
establish  contract  to  convey  real  estate.— £e- 
'vandowski  v.  Iievandowski,  794. 
4=3l2l(6)  (Wis.)  Evidence  held  sufficient  to 
support  nnmng  of  sale  by  deceased  father  to 
son  not  in  possession. — ^Lamberson  v.  lAmber- 
■on,  708. 

4=>I2I(8)  (Iowa)  Evidence  insufficient  to 
show  tliat  defendant  was  insane  at  the  mak- 
ing of  the  contract.— Rickman  v.  Houck,  657. 
4=»I2I(9)  (Mich.)  Evidence  held  to  show  that 
purchasers  sold  their  interest  under  contract  to 
vendor's  grantee.— Birney  ▼.  Ready,  462. 
4=3121(10)  (Wis.)  Evidence  held  to  show 
claimant  did  not  abandon  rights  under  contract 
of  sale  by  decedent. — ^Lamberson  v.  Lamberson, 
708. 

4=3 127(1)  (Mioh.)  Court  on  fining  plaintiffs 
not  entitled  to  specific  performance  coold  order 
accounting  as  to  receipts  and  disbursements  in 
operation  of  hotel.— Birney  ▼.  Ready,  462. 


STATES. 


n.  GOTBRNMENT  AND  OFFICERS. 

4=360  (S.D.)  Word  "pay,"  within  constitu- 
tional provision  relating  to  legislators,  means 
compensation. — Christopherson  v.  Reeves,  1015. 

Lump  sum  expense  allowance  to  legislators 
held  constitutional;  not  being  "pay"  or  "per- 
quisite" in  addition  to  compensation  fixed  by 
Constitution.- Id. 

Lump  sum  expense  allowance  to  legislators 
not  interference  with  State  An^tor's  discharge 
of  constitutional  duties.— Id. 

Lump  sum  expense  allowance  to  legislators 
not  a  grant  of  compensation"  after  rendition 
of  services  in  violation  of  Constitution. — Id. 
4=>63  (S.D.)  Lump  sum  expense  allowance 
to  certain  officers  not  additional  "compensa- 
tion," or  a  "perquisite,"  in  violation  of  Con- 
stitution.- State  v.  Beeives,  998. 

Payment  by  state  of  Governor's  hotel  ex- 

f lenses  not  an  increase  in  compensation  in  vio- 
ation  of  Constitution.— Id. 

IT.  FISCAI,  MANA6BMBNT,  PCBLIO  DBBT, 
AND  SBCURTTIBS. 

4=3 1 14  (S.D.)  Funds  used  for  establishing  of- 
ficial residence  for  Governor  held  devoted  to  a 
"public  purpose"  within  Constitution.- State 
V.  Reeves,  993. 

TI.  AOTIONS. 

4=»I9I(I)  (Neb.)  State's  constitutional  immu- 
nity from  suit  cannot  be  waived  by  voluntary 
general  appearance  by  Attorney  General.— Me- 
Shane  v.  Murray,  147. 

4=>2I2  (Nab.)  Decree  against  state  in  unau- 
thorized suit  void.— McShone  v.  Murray,  147. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

I.  BNACTMEVr.  RB«VISITBS,  AND  TA> 
IiiniTT  IN  GBNBRAti. 

4=321  (N.D.)  Initiated  measure  amended  or  re- 
pealed only  by  a  two-.thirds  vote  of  all  mem- 
bers elected  to  each  house. — State  v.  Smart, 
623. 

4=351  (Wis.)  Consolidation  of  sections  held 
re-enactment,  and  not  a  mere  continuance  of 
existing  law.— Becker  v.  Green  County,  715. 

in.   SUBJECTS  AND  TITLES  OF  ACTS. 

4=3l07(l)  (Minn.)  Act  defining  and  regulat- 
ing maternity  hospitals  held  not  to  embrace 
more  than  one  subject. — State  v.  Women's  and 
Children's  Hospital  Ass'n,  1022. 
4=>I2I(I)  (Iowa)  Section  of  act  as  to  jitney 
licenses  held  not  unconstitutional  as  not  em- 
braced in  title. — Camaras  v.  Sioux  (3ity,  821. 

IT.  AMENDMENT,  RETI8ION,  AND  CODIFI- 
CATION. 

4=3147  (Wis.)  "Revision  of  statutes"  may 
constitute  a  restatement  with  material  change 
in  substance. — Becker  v.  Green  County,  715. 

VI.   CONSTRUCTION  AND  OPERATION. 
(A)    General   Rnleii  of  Constrnotlon. 

4=>>8t(2)  (Minn.)  Legislative  intent  to  de- 
termine interpretation. — Edberg  v.  Johnson,  12. 
4=3 183  (Minn.)  Construction  resulting  in  in- 
convenience or  absurdity  should  be  avoided. — 
Edberg  v.  Johnson,  12. 

(B)  Partlcnl«i>   Claases   of    Statntes. 

4=3236  (Iowa)  Remedial  statutes  liberally 
construed.— Osgood  v.  Names,  331. 
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<S=>24I(()  (Neb.)  Penal  statutes  must  be 
strictly  construed  and  are  never  extended  by 
implication.— Preston  v.  State,  925. 

(0)  RetroaotfTe  Operation. 

^s>263  (Wis.)  Creating  new  rights  not  appli- 


cable to  past  wrongs  unless  plainly  so  intended. 
—Becker  v.  Oreen  County,  716. 

VII.  Fl4KADIllia  AND  BVIDSMCB. 

^=9281   (Minn.)  Of  foreign  state  need  not  be 
set  forth  in  hiec  verba.— Hoe  v.  Shaffer.  785. 


UNITED  STATES. 

CONSTITUTION. 

Amend.   19 901 

STATUTES    AT    LARGE. 

1891,  March  3.  cb.  561,  J 
7.  26  Stat.  l608 058 

1883.  March  2,  ch.  196,  27 
Stat.  531 927 

1908,  April  22,  ch.  149, 
35  Stat.  65 92i.  934 

1917,  June  15,  ch.  30,  40      . 
Stat.  217 715 

1918,  June  27,  ch.  107,  40 
Stat.  617 767 

1920,  Feb.  28,  ch.  91,  41 
Stat.  456 673 

REVISED  STATUTES. 
J  6219 813 

COMPILED  STATUTES  1916 
or  1918. 

§1  723,  4063; 796 

I  4226 2.H4 

I  5113  958 

$  8605  et  seq 927 

IS  8657-8665  927,  034 

i  9784 313 

COMPILED  STATUTES  AN- 
NOTATED   SUPPLEMENT 
1919. 

§!  3078%a-8078%gg,  3078M!h, 
.W78%i    


767 


IOWA. 

CONSTITUTION. 

Art.  3,  S  29 821 

CODE  1897. 

I  254 638 

S  .508 C25 

680 823 

682  634 

605,"  eob;  ons/eoo,'  Yio, 

711.  714,  715 823 

Si  824.839 347 

11745 306 
2340 304 
§  2.356,  2301 3HI 
3102  729 
.3449 625 

I  34.52 1033 

I   3.502 7.50 

SS  .S514,  3518,  3522 646 

§  .S660 324 

$  3011 317 

S$  4208.  4210,  4217 287 

S§  4228-4239  6.^7 

S  4613  310 

CODE   SUPPLEMENT  1918. 

;  245a 750 

I  511,  snbsec,  17 625 

I  683  6.H4 

i  810 347 

a  1.321.1.322 .313 

$  17.58b,  subscc.  11 .306 

Ji  2009    .324 

a  2477m-2477m51    .  .739.  746 


STATUTES  CONSTRUED. 

§  2477m6    611 

i  .3.505,  subsec.  6 640 

I  8506  640 

§  4999a3 739 

CODE  SUPPLEMENT  1915. 
I  3593a 739 

LAWS. 

1917,  ch.    138 823 

1917,  ch.  270 611 

1921,  ch.  116,  I  4 821 

MICHIGAN. 

CONSTITUTION. 
Art.  6,  I  21 870 

COMPILED   LAWS   1897. 
§  4415 480 

COMPILED    LAWS   1915. 

§  3708 868 

i  4067,  4112,  4154,  4155  886 

4825  476 

5094 480 

5099  404 

5423 416 

5468 520 

7764 594 

9586  et  seq 406 

11122  et  seq '. .  480 

S  11140 480 

I  11478  501 

I  11565 486 

U   11571,11573 601 

§§  11.570,  11975 486 

I  11977 512 

|§  12264,  12267 430 

I  12.3.51  526 

|§  12383-12403   397 

I  12454 427 

I  125.53    629 

f  13253.        Amended      by 
Pub.  Acts  1917,  No.  243  589 

S  13309    864 

I  14565 482 

U  14979.   14992 860 

i  1.5.3.34 863 

I  1.5616 423 

§  15767 489 

PUBLIC  ACTS. 

1917,  No.  203.  ch.  14,  $  6. 
'     Amended   by    Pub.   Acts* 
I     1919.  No.  266,  ch.  14,  | 

5   868 

1917,  No.   243 !>S9 

1917,  No.   320 866 

1919,  No.  266,  ch.  14,  {  5  868 

1921,  No.  2 STi 

1921,  No.  97 859 

MINNESOTA. 

CONSTITUTION. 

I  Art  1.  I  7 1022 

Art  4,   i   27 1022 

'  GENERAL  STATUTES  1913. 

i  M  1268,    1269 967 

!S  1800  et  seq 850 

I  §  2552  (snbspc.  2  addpd  by 
T.«ws  1917,  ch.  119,  { 
22)    1026 


IS  2610-2648  12 

j  2677 791 

I  8466 .". 783 

SS  3904-^23   787 

"  7689 17 

7786 273 

7973 961 

i  8195-8230    368,  ,572 

8205 833 

8207.   .  Amended  by  Laws 

1919,  ch.  442 672 

f  8225    273 

GENERAL  STATUTES  SUP- 
PLEMENT 1917. 

§  2552.  subsec.  2 1026 

jif  2G96-7  to  2606—11...  868 
ii  7196—1  to  7196-35...     27 

CITY  CHARTERS. 
St.  Paul,  {  286 788 

LAWS. 

1913,  ch.  547  787 

1917,  ch.  119.  i  22 1026 

1917,  ch.    397 27 

1917,  ch.  453 369 

1917,  ch.  453.     Amended 

by  Laws  1921,  ch.  441. .  369 

1919,  ch.  236 791 

1919,  (*.    442 572 

1919,  ch.  455 1025 

1919,  ch.    455.      Amended 

by  Laws  1921,  ch.  391..  1026 
1919  (Ex.  Sops.)  rh.  50... 1022 

1921,  chs.  335,  391 1025 

1921,  di.    441 309 

NEBRASKA. 

R&VISBD   STATUTES   1918. 

S§  357-364    218 

8  559    814 

f  9.54  220 

i  954.    Amended  by  Laws 

1919,  ch.  67 901 

K  956-960   001 

i  1584 227 

I  2630 116 

I  2724.    Amended  by  I/aws 
1919,  ch.  190,  Ut  6,  art 

2.  i  8 941 

2966.2971 220 

2971.    Amended  by  Laws 

1919,  ch.  26 220 

3291     55 

§  3642-3696 886 

i  8662.    Amended  by  Laws 

1917,  ch.  85 946 

§  3666.     Amended  by  Laws 
1917,  ch.  85;  Laws  1919, 

ph.  91,  i  4 946 

§  3666.    Amended  by  Laws 

1919,  ch.  91,  I  4 91 

I  6090 900 

f  5119.     Amended  by  Laws 

1917,  ch.  103 185 

§  &343.    AmpTidedbyLaws 

1915,  ch.  108 812 

«  6456 220 

«  6832    48 

S  7894  93 

I  7906 70 

i  8198 952 

i  8207 1S» 

18581 68 
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8614 
0170 
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68 


LAWS. 


1913,  ch.   198 889.  020 

1915.  ch.  108 812 

1917,  A.  86 946 

1917,  ch.    103 1S5 

1919,  ch.    26 220 

1919,  ch.   «7 801 

1919,  ch.  91.  i  4 91,  946 

1919.  ch.  100,  tit.  6,   art. 

2,  J  8 941 

1919,  ch.    205 174 

iniO,  ch.  222,  ii  28,  29. . .  Ij04 
1919.  ch.  243,  f  6.... 896,  952 
1919,  ch.   244 141 

NORTH  DAKOTA. 

CONSTITUTION. 
Amend,  art.  26 628 

COMPILED   LAWS   1913. 

i  7383 987 

i  7415,  snbsec.  6.    Amend- 
ed by  Laws  1019,  ch.  3  664 
S  7417 664 

LAWS. 

3917,  ch.  202,  S  15 809 

1919,  ch.  3 664 

1019,  ch.  187,  i  6....i..  623 

1921,  ch.  122 983 

SOUTH  DAKOTA. 

CONSTITUTION. 
Art  3,   S   1< 


Art.  3, 
Art.  4, 
Art.  4, 


6. 
12. 
13. 


Art.  5,  §  30. . 
Art.  6,  I  12. . 
Art.  10,  "  ~ 
Art.  11, 
Art.  12, 
Art.  12, 
Art.  17, 
Art.  21, 
Art.  21, 


093 
1015 
.  993 

1007 
908 

,  244 
246 


3 1007,  1015 

i   4.... 1015 

4. 244.  246 

2 093,  1007 

7 093 


raSNAIi  CODE. 


8  26S 


239 


COMPHjED   laws   1887. 

S  6461 239 

EEVISED  CODE  1919. 

§  166 360 

8  757 972 

004 800 

008 862 

1549 799 

1706 209 

1756 265 

1970 862 

§  2313,  2315 206 

2325,  Bubsec.  1 260 

2327  250,  861 

2516  859 

2621  977 

2544 257 

2661  211 

2021.  Amended  by  Laws 

1919,  ch.  350 203 

M  2m-2928  203 

I  2977  4 

S  3168 796 

I  3605 237 

I  4031 230 

§  5131.  Amended  by  Laws 
1021.  ch.  400 993 

i  I  5342-6352  1015 
.5.364  1007 
7060 003 
§  7406-7410  1007 
7409.  Amended  by  Laws 

1921.  ch.  215 1007 

8|  7456.  7457,  7494 201 

§1  7405,  7496.  Amended 
by  Lawa  1019,  ch.  180  201 

(  7503 201 

i  8479  280 

ii  86,12 261 

S  9180 204 

S  0199 708 

S  0310  211 

!!§  9445,  9474,  9489 204 

§  10127.  Amended  by 
Laws  1020  (2d  Sp.  Sew.) 
ch.  82,  §  1 ..1007 

LAWS. 

1901,  ch.  110 998 

1913,  ch.  207 205 


Statute*  Ooaatmed 
and  KEX-NUMBEK 

1919,  ch.  ISO 993 

1919,  ch.  180 201 

1919,  ch.  267,  S  1 261 

1919,  ch.  322 993 

1919,  ch.  860 203 

1920,  ch.  84 993 

1020  {2d  Sp.  Seas.)  oh.  82, 

i  1 1007 

1^1,  ch.  21,  {{  6,  13,  22, 
24,  25,  27. 998 

1921,  ch.  50 1015 

1921,  ch.  216 1007 

1921,  ch.  279 1015 

1921,  ch.  400 993 


WISCONSIN. 
CONSTITUTION. 


Art.  6,  S  4-  •  • 
Art.  7,  i  8. . . 
Art  11,  S  3. 
Art.  18,  i  8.. 


683 
774 
876 
715 


STATUTES  1917. 


17.02  715 

17.03,  Bubsec.  6 715 

4935 715 

STATUTES  1919. 

J!  118.08  774 

I!  927—16,  027— lOb 876 

I  1087—1,  Bubsec.  7 381 

i  1330 687 

1636— 49b  694 

1684t— 19,  subsee.  1 696 

ii  1797— 12a,  1707-37m. .  702 

'  2305m  698 

2347 381 

2394-3(2)  694 

i  2610.  2656a 542 

}  2829    687 

It  4068,   4069 708 

I  4006,  BUbsec.  12 708 

LAWS. 

1903,  ch.  IS 881 

1909,  ch.  18 774 

3909,  ch.  18,  §i  3.  6,  7,  10  774 
1915,  oh.  2.W,  «  2. ...:.. .  881 
1919,  ch.  362,  S§  12,  14..  716 


STREET  RAILHOADS. 

I.  BSTABLISHMBNT,  COIfSTRCCTION,  AND 
MAIHTKNAIfClE. 

^=s20  (Minn.)  Change  of  route  held  not  open 
to  atUck.— Reed  t.  Village  of  Hibbing,  842. 
^=s28(2)   (Mich.)  Ouster  authorized  on   expi- 
ration of  franchlse.^Jity  of  Detroit  v.  Detroit 
United  Ry.,  516. 

II.  RBSULATION  AND  OPBRATION. 

$=399(14)  (Wis.)  Automobile  passenger  held 
not  negligent  in  failing  to  prevent  driver's 
crossing  track.— Lindquist  v.  Daluth  St  Ry. 
Co.,  600. 

€=»I03(3)  (S.D.)  "Last  clear  chance  doctrine" 
defined  and  held  inapplicable.— Miller  v.  Sioux 
Palls  Traction  System,  233. 
€=>■  14(10)  (Wis.)  Finding  of  negligent  speed 
causing  injury  held  justified. — Lindquist  v.  Du- 
luth  St.  Ry.  Co..  600. 

©=>l  14(14)  (Wis.)  Verdict  exonerating  auto- 
mobile driver  from  negligence  held  justified. — 
Lindquist  v.  Duluth  St.  Ry.  Co..  690. 
$=9 1 17(8)  (Nsb.)  Negligence,  contributory 
negligence  and  proximate  cause  held  for  jury. — 
Burton  v.  Lincoln  Traction  Co.,  73. 


SUNDAY. 

€=>2  (Minn.)  Sunday  observance  statute  held 
legitimate  exercise  of  police  power  when  ap- 
plied to  photographers.— State  v.  Dean,  275. 
$=>2  (Minn.)  Cities  may  forbid  public  exUbi- 
tiona  of  moving  pictures  on  Sunday.— Power  v. 
Nordstrom,  967. 

Prohibiting  of  moving  pictures  on  Sunday 
is  not  to  secure  Sabbath  obaervance,  but  to 
regulate  a  business. — Id. 

®=>4  fMlnn.)  Business  of  photographer  held 
"work"  within  statute.— State  t.  Dean,  276. 
®=>29(i/2)  (Midi.)  Statute  imposing  fine,  but 
not  denouncing  the  act  as  a  misdemeanor,  will 
not  support  a  warrant  of  arrest. — v.Awtord  v. 
Hnber,  694. 

®='30(3)  (Iowa)  Service  of  original  notice  on 
Sunday  valid  unless  prohibited.— Van  v.  Dean, 
646. 

Statute  authorizing  necessary  service  of  no- 
tice on  Sunday  construed. — Id. 

Statutory  affidavit  need  not  be  indorsed  on 
ci>py  of  original  notice  served  on  Sunday.— Id. 

SURETYSHIP. 

See  Principal  and  Surety. 
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TAXATION. 

I.   If  ATDRB  ATtO  BXTBNT  OF  VOyVEK  IN 
OBNBRAI/. 

^=>I2  (Iowa)  Statute  exempting  federal  secn- 
rities  held  by  private  bankers  held  not  discrim- 
inatory against  national  bank  shareholders. — 
Des  Moines  Nat.  Bank  t.  Fairweather,  313. 

Act  denying  to  national  bank  shareholders  ex- 
emption of  federal  securities  held  by  corpora- 
tion as  assets  held  not  discriminatory  in  favor 
of  private  bankers;  "discrimination."— Id. 

in.  UABII.ITT  OF  PBRSOirS  AlfD  PROP- 
BRTY. 

(A1  Private  Feraoaa  and  Property  la  Gen- 
eral. 

®s>IOI  (Minn.)  Wood  pulp  in  Interstate  ship- 
ment hefd  not  to  acquire  a  situs  at  the  port  of 
shipment  for  taxation  purposes.— State  t.  Ham- 
mermill  Paper  Co.,  1^. 

(B)  Oorporatloaa  and   Corporate  Stoelc 
and  PropertT. 

«S9I27  (Neb.)  "Capital  stock,"  used  in  act  tax- 
ing trust  companies,  held  not  to  mean  such  in 
the  aggregate,  but  shares  in  stockholders'  hands. 
—Peters  Trust  Co.  v.  Douglas  County,  812. 
^^128  (Neb.)  Act  relating  to  trust  companies 
contemplates  tax  on  stock  in  hands  of  stock- 
holders and  not  on  corporate  property.— Peters 
Trust  Co.  T.  Douglas  County,  812. 

T.  I.E1TT  Ain>  A88B1881M1DNT. 

(B)    Aaaeaaora    and    Proceedtnva    tor    Aa- 
aeaament. 

®=93I9(2)  (Iowa)  Taxpayer  has  harden  of 
overcoming  presumption  that  assessments  and 
values  fixed  by  taxing  authorities  are  equitable. 
—In  re  Sioux  City  Bridge  Co.,  733. 

(D)    Mode  of   Aaaeaament   of   Corporate 
Stock,  PropertT,  or  Reeelpta. 

«;=3386(2)  (Iowa)  United  States  securities  not 
deductible  from  assessable  value  of  shares  of 
bank  stock  held  by  shareholders.— Des  Moines 
Nat.  Bank  v.  Fairweather,  S13. 
<&=9386(2)  (Neb.)  When  tax  is  laid  on  tmst 
company's  stock  in  hands  of  stockholders,  no 
deduction  of  its  securities  is  required. — Peters 
Trust  Co.  V.  Douglas  County,  812. 

(O)   Review,  Correction,  or  Setttaar   Aaide 
of    Aaaeaament. 

^=3493(7)  (Iowa)  Evidence  insufficient  to  show 
that  valuation  and  assessment  of  bridge  was 
ineqniuble.— In  re  Sioux  City  Bridge  Co.,  733. 

Vin.    COLiliBJCTION     AND     ENFORCBMBNT 

AGAINST  PBRSONS  OR  PBRSONAL 

PROPERTY. 

(B)   Sammarr  Remedies  and  Actloaa. 

«s»593(3)  (Minn.)  Evidence  held  to  support 
findings  as  to  value  of  personal  property  when 
assessed. — State  v.  Minneapolis  Cold  Storage 
Co.,  854. 

XI.  TAX  TITLBS. 

(A)  Title  and  Rlarbta  of  Parebaaer  at  Tax 
8ale. 

4=9737  (Mich.)  Plaintiff  seeking  to  recover 
timber  cut  held  not  divested  of  title  to  land 
by  tax  sale.— Broadwell  v.  Walker,  806. 

Tax  lien  held  no  bar  to  recovery  of  timber 
cut  from  plaintiff's  land.— Id. 

Xni.  lAOACY,  INHBRITANCB,  AND 
TRANSFER    TAXES. 

^s>856  (Wis.)  Legislature  has  power  to  levy 
inheritance  taxes.— In  re  Allis'  Will,  381. 
«s>865  (Wis.)  Statute  subjecting  proceeds  of 
life  insurance  to  inheritance  tax  includes  only 
tiiat  effected  and  paid  for  by  insured  on  his  own 
life.— In  re  Allis'  Will,  381. 

Husband  insuring  life  in  favor  of  wife  retains 
substantial  interest  in  policy  until  his  death. 


making  proceeds  proper  subject  of  inheritance 
tax.— Id. 

«s»879(l)  (Wis.)  Insurance  on  life  policy  for 
benefit  of  wife  of  insured  amounts  to  a  transfer 
of  property.— In  re  Allis'  Will,  381. 
®s>893  (wis.)  Lack  of  direct  evidence  as  to 
who  paid  premiums  on  life  insurance  raises  pre- 
sumption that  insured  paid  them.— In  re  jQUa' 
Will,  381. 

TELEGRAPHS  AND  TELEPHONES. 

II.  RBGUI.ATION  AND  OPBBATION. 

®=333{l)  (S.D.)  Increase  of  rates  spedfled  in 
franchise  from  city  within  state's  police  power. 
—City  of  Mitchell  v.  Board  of  Baiuroad  Com'rs, 
246. 

TENANCY  IN  COMMON. 

n.  HCTlTAIi    RIGHTS,    DUTTBS,    AND    UA- 
BIUTIBS  OF  COTENANT8. 

4=>I5(2)  (Iowa)  Ouster  of  cotenant  or  daim 
of  hostile  title  necessary  to  start  operation  of 
statute  of  limitations.— Arends  v.  Freridia,  660. 

Tenant  in  possession  may  acquire  title  by  ad- 
verse possession.— Id. 

€s>l5(7, 8)  (Iowa)  Undisputed  possession  by 
one  tenant  in  common  bars  action  of  cotenant 
to  recover  possession,  if  not  brought  within 
statutory  period. — ^Arends  v.  Frerichs,  6f!0. 
$=»I5(I0)  (Iowa)  Evidence  held  to  show  ad- 
verse possession  under  deed  from  purchaser  at 
judidal  sale;  "redeemed." — Arends  v.  Frerichs, 
650. 

Notice  of  ouster  by  one  cotenant  may  be  prov- 
en by  drcumstantial  evidence. — Id. 

Evidence  held  sufficient  to  establish  title  by 
adverse  possession. — Id. 

ni.  RIGHTS  AND  lilABIIilTnaS  OF  COTBN- 
ANTS  AS  TO  THIRD  PBRSONS. 

4=>55(0)  (Minn.)  Evidence  sustaining  finding 
that  purchasers  had  no  knowledge  of  vendor's 
lack  of  authority  to  bind  co-owners.— McCray  v. 
Battel],  191. 

THEATERS  AND  SHOWS. 

4=>3  (Minn.)  Exhibition  of  moving  pictures 
may  be  licensed. — Power  v.  Nordstrom,  967. 

TORTS. 

See  Assault  and  Battery,  C=>18-42;  Conspiracy, 
9=>6-21;  False  Imprisonment,  <=>7-30: 
Fraud,  «=3>4-64;  Libel  and  Slander,  <S=>104; 
Malicious  Prosecution,  9=922;  Municipal  Cor- 
porations, «s»768-822;  Negligence.  «=»2.3- 
141;  Nuisance,  9=93-42;  Seduction,  9s>l-24; 
Trespass,  «=»31;    Trover  and  Conversion. 

«=322  (Iowa)  Plaintitr,  suing  defendants  Joint- 
ly, may  recover  against  one  or  more,  though  he 
fails  as  to  others.— Dickson  v.  Yates,  810. 

TRADE-MARKS  AND  TRADE-NAMES 
AND  UNFAIR  COMPETITION. 

rV.  INFRINOBMBNT  AND  ITNFAIR  COMPE- 
TITION. 

(B)  Tirhat  Competition  Cnlawfal. 

9s»73(l)  (Neb.)  Defendants  may  not  use 
name,  "Carter  Brothers  Transfer"  to  compete 
with  Carter  Transfer  &  Storage  Company. — 
Carter  Transfer  &  Storage  Co.  v.  Carter,  113. 

(C>  Aotlona. 

9=»93(3)  (Neb.)  Denial  of  purpose  to  mislead 
of  little  weiKht  where  names  similar. — Carter 
Transfer  &  Storage  Co.  v.  Carter,  113. 

TRESPASS. 

II.  ACTIONS. 
(A)  RlarM  of  Aetloa  and  Defenses. 

9=>3l  (Iowa)  Persons  who  have  united  in 
wrongful  act  jointly  and  severally  liable. — 
Dickson  v.  Yates,  310. 
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TKIAL. 

See  0o8tB;   Criminal  Law,  «s3666-887;   Jnry; 

New  Trial;   Venue. 
For  trial  of  particular  acjdons  or  jproceedings, 

■ee  also  the  various  speciBc  topics. 
For  review  of  rulings  at  trial,  see  Appeal  and 

Srror. 

II.  DOOKETB,  USTS,  AHD  CAI.BNDARS. 

.$E»II(3)  (Mioh.)  Transfer  from  equity  to  law 
allowed  in  a  proper  case  on  defendant's  mo- 
tion.—Von  Hoene  v.  Barber,  526. 

in.  COVRSB  AHD  COHDCCT  OF  TRIAI< 
IN  GENBRAI.. 

«B>28(I)  (Wis.)  Purpose  of  view  stated.— Ohr- 
mundt  V.  Spiegdhoff,  092. 

rv.  RBCEPTION   OF  BVIDENCB. 

(A)  latrodnctlon,  OSer,  and  Admission  o< 
E^rldenoe  la   General. 

4s»36  (Neb.)  Facts  one  party's  evidence  tends 
to  establish  may  be  considered  proved,  where 
other  offers  no  proof.— Knuffke  ▼.  Bartholo- 
mew, 889. 

(C)  Objeetloaa,  Motions  to  Strllce  Oat,  and 

Bzeeptlona. 

«s>90  (S.D.)  Motion  to  strike  necessary  to  ex- 
clude evidence  not  properly  connected  np.— 
Fullerton  Lumber  Go.  v.  Hosford,  976. 

T.  AROIJMBl(T8  AND  CONDUCT  OF 
COUNSEL. 

i^»l33(2)  (MIoh.)  Bemarks  of  counsel  in  ar- 
gument to  jury  held  not  ground  for  reversal,  in 
view  of  instruction.— Nieobtinski  v.  Coryell,  476. 

TI.  TAKING  CASE  OR  4I7B8TION  FROM 
JVRT. 

(O)  Dlrcetion  of  Verdict. 

«=>I70  (S.O.)  Directed  verdict  for  plaintiff 
held  erroneous  where  he  failed  to  prove  his 
cause  of  action. — Lampert  Lumber  Co.  v.  Pexa, 
207. 

«s>l77  (Iowa)  Jury  not  waived  by  each  party 
moving  for  directed  verdict.— Manska  v.  San 
Benito  Land  Co.,  84S. 

«=9l77  (Mich.)  Right  to  go  to  jury  waived  by 
both  parties  moving  for  wrected  verdict.— Su- 
perior Steel  Spring  Go.  v.  New  Bra  Spring  & 
Specialty  Co.,  440. 

9s»l78  (8.D.)  Not  directing  verdict  as  to  one 
defendant  nntn  after  verdict  as  to  other  de- 
fendant improper  as  piecemeal  submission  of 
case.— Rehder  v.  Hansen,  241. 

VI-.  INSTRVCTIOHS  TO  JVRT. 

(A)   Province  of  Cowrt  and  Jury  In   Gen- 
eral. 

«=s>l9t(l)  (Neb.)  Instructions  assuming  facts 
are  properly  refused.- Beeler  v.  Supreme 
Tribe  of  Ben  Hur,  917. 

^B)  Necessity  and  Snbjeet-Matter. 

9=a207  (Nab.)  Evidence  as  to  defendant's  rep- 
utation for  wealth  held  properly  limited  by  in- 
stmction.— Fellers  v.  Howe,  122. 

(C)  Form,  Reanlsttea,  and  Safflclency. 

e=3233(2)  (Neb.)  Recital  to  Jury  of  allega- 
tions not  supported  by  evidence  should  be 
avoided. — Fellers  v.  Howe,  122. 
4b9235(2)  (Neb.)  Instruction  as  to  determina- 
tion of  cause  of  action  held  not  misleading.— 
Hornby  v.  State  Life  Ins.  Co.,  84. 

(D)  ApplleaMllty    to   Pleadlnata   and    Bvl- 

denee. 

4=9251  (9)  (MIeb.)  Instruction  permitting  re- 
covery beyond  claim  erroneous.— Kitchen  v. 
Hill,  466. 


(B)  Revaeata  or  Prayera. 

«s>25S(4)  (Mich.)  Admission  without  limita- 
tion of  statement  admissible  for  purpose  of 
impeachment  not  error  in  absence  of  request  to 
limit— MetcoU  v.  Peerless  Iiaundry  &  Dye  Go« 
482. 

«»260(l)  (Neb.)  Refusal  of  instructions  on 
matters  covered  by  others  not  error.— Beeler 
V.  Supreme  Tribe  of  Ben  Hur,  917. 

(F)   Objections  and  Bxoeptlona. 

€=3273  (Iowa)  Extending  time  for  motion  for 
new  trial  does  not  extend  time  to  except  to 
instructions.— Shaw  v.  Des  Moines  City  By- 
Co.,   1034. 

(G)  Constrnotlon   aad    Operation. 

«S9295(I)  (MIoh.)  Charge  must  be  construed 
as  a  whole.— Mapes  v.  Boersma,  495. 
iS=s>295(f)  (Minn.)  Where  general  charge  cor- 
rect, error  cannot  be  pre<ucated  on  isolated 
parts.— Pratschner  v.  Electric  Short  Line  Ry. 
Co..  188. 

4=9296(2)  (Nab.)  If  two  instructions  are  so 
related  that  if  one  is  upheld  the  other  becomes 
harmless  error,  they  will  be  construed  to- 
gether and  upheld.— Fellers  v.  Howe,  122. 
<8=»296(2)  (Wis.)  Instruction  held  not  error, 
when  construed  with  preceding  one. — Ohrmnndt 
r.  Spiegel  hofl,  692. 

Vin.  ODSTODT,  CONDUCT,  AND  DBI.IBBR- 
ATIONS  OF  JURY. 

4=9308  (Mian.)  Not  error  on  request  of  jury 
to  permit  reporter  to  read  from  notes  of  evi- 
dence.—Bonderson  V.  Hovde,  8S8. 

IX.  VERDICT. 
(A)   General    Verdict. 

4=9321 1/2  (8.D.)  Verdict  by  nine  jurors  held 
not  pennissible  m  action  on  account  in  munic- 
ipal court.- Bestak  v.  Bennett,  358. 
4=9333  (MIliB.)  Verdict  on  express  contract 
for  one-third  of  what  should  have  been  allowed 
if  the  contract  existed,  cannot  stand. — Siverts 
v.  Dahoot,  839. 

4=9333  (S.D.)  Verdict  held  insufficient  for  fail- 
ure to  find  the  amount  of  recovery. — Struck- 
man  v.  Brown,  977. 

(B)  Special  Interrovatorlea  and  FIndlnsa. 

4=3349(2)  (Neb.)  Submission  of  special  in- 
terrogatories discretionary.— Neeler  v.  Supreme 
Tribe  of  Ben  Hur,  917. 

TROVES  AND  CONVEBSION. 

I.  ACTS  CONSTITUTING  CONVERSION  AND 
I.IABII.ITY  THEREFOR. 

4=99(3)  (Minn.)  Demand  essential.— Lneaa  t. 
Case,  8S7. 

TBUST  COMPANIES. 

See  Banks  and  Banking,  4=9312^. 


TRUST  DEEDS. 


See  Mortgages. 


TRUSTS. 


I.  CRBATION,   EXISTENCE,  AND  VA- 
LIDITY. 

(A)  Bxpreas  Trusts. 

4b9I7,  18(8)  (Iowa)  Conveyance  by  trustee  of 

parol  trust  based  on  sufficient  consideration  as 

against     strangers. — Sheffield    Milling    Co.     v. 

Heitzman,  631. 

4=920  (Mioh.)  Parol  trust  under  absolute  deed 

may  be  recognized  by  trustee  in  pleadings  or 

other  written  concessions. — Brender  v.  Stratton, 

486. 

4=331   (MIoh.)  May  be  declared  as  defined  and 

admitted  by  grantee,  though  deed  in  absolute 

form.— Brender  v.  Stratton,  486. 

4=935(1)   (Neb.)  Subsequent   mortgagee    held 

trustee  for  prior  mortgagee. — Farmers'   State 
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Bank  of  Stella  t.  Home  State  Bank  of  Hmn- 
boldt,  170. 

^=»4I  (Mich.)  Burden  on  grantee  to  estabhsb 
conveyance  was  in  fulfillment  of  parol  trust. — 
Towar  Cotton  Mills  v.  Abbey,  467. 
<S=s44(r)  (Mrch.)  Claim  by  grantee  that  deed 
was  in  fulfillment  of  parol  trust  held  not  sus- 
tained.—Towar  Cotton  Mills  V.  Abbey,  467. 
<S=944(I)  (Nab.)  ETidence  held  sut&cient  to 
establish  a  trust  by  a  subsequent  chattel  mort- 

§age  in  favor  of  a  prior  mortgage.— Farmers' 
tate  Bank  of  Stella  v.  Home  State  Bank  of 
Humboldt,  170. 

(B)  RennltlnK  Trusts. 

«=38l(2)  (Mich.)  Wife  who  purchased  land  in 
own  name  with  husband's  earnings  held  land 
in  trust  for  husband.— Smith  v.  Smith,  501. 
4=988  (Iowa)  Parol  testimony  admissible  to 
prove  wife  paid  for  property  deeded  to  her  hus- 
band and  quitclaimed  to  her  by  him.— Sheffield 
Milling  Co.  v.  Heitzman,  631. 
<S=»89(2)  (Mich.)  Property  in  wife's  name 
hfld  to  have  been  paid  for  and  improved  with 
earnings  of  husband  as  well  as  of  wife.— Smith 
V.  Smith,  501. 

(O  Coastmctlve  Trnatii. 

<8=>96  (Neb.)  Transaction  heM  an  attempt  to 
create  an  express  trust  without  writing  and 
prohibited  by  the  statute  of  frauds.— Kiser  v. 
Sullivan,  93.  ^  ..  .       «  .        . 

«=3|08(I)  (iowa)  Evidence  held  insufficient  to 
establish  fraud  of  plaintiff's  mother  in  acquiring 
title  to  lands  of  deceased  father  and  husband. — 
Arends  v.  Frerichs,  650. 

Parent  may  purchase  property  in  which  minor 
child  has  an  interest  without  becoming  trustee. 
—Id. 

(&=3l10  (Neb.)  Evidence  insufficient  to  estab- 
lish agreement  by  decedent  to  reconvey  lands. 
— Kiser  V.  Sullivan,  93. 

V.  BXBCOTIOW  OF  TRUST  BT  TH.W8TB1B 
OR  BT  COURT. 

<es»27l>/2  (N«b.)  Rule  that  equity  court  will 
construe  instrument  creating  trust  and  advise 
trustee  held  not  applicable  to  statutory  trust. 
— Shurtleff  v.  Schoenleber,  814. 

VNFAIB  COMPETITION. 

See  Trade-Marks  and  Trade-Names  and  Unfair 
Competition,  «=>73-93. 

VENDOR  AND  PURCHASER. 

See  Sales. 

I.  BEa,VISITB9  AND  VALIDITT  OF  OOH- 

TRACT. 

«=»3(2)  (Neb.)  Contracts  construed  as  execu- 
tory contracts  of  sale  and  not  leases.— Alston 
V.  Alston,  82.  .  .    ^    , 

<S=3(3)  (Iowa)  Contract  with  broker  creat- 
ed agency  to  sell,  and  not  option  to  purchase. 
—Smith  V.  Eells,  385. 

^=338  (Iowa)  When  inadequacy  of  price  is  evi- 
dence of  fraud.— Herwehe  v.  Schultz,  289. 
e=>4A  (Iowa)  Vendor  claiming  fraud  must 
prove  charge  by  evidence  sufficient  to  convince 
unpartial  mind.— Herwehe  v.  Schultz,  289. 
$=944  (Mich.)  Fraudulent  representations  as 
to  race  held  not  established.- Hcnze  v.  Saun- 
ders, 443.  ,  ^  ^ 
^s=>44  (Neb.)  Evidence  sufficient  to  show  that 
testator  was  owner  at  death  of  land  devised. — 
Nita  V.  Widman.  172. 

«=>45  (Iowa)  Evidence  held  insnffieieat  for 
submission  of  question  of  fraud.— Herwehe  t. 
Schultz,  289. 

II.  CONSTRVCrriON  AND  OFBRATION  OF 

CONTRACT. 

«=965(2)  (Neb.)  Sale  held  by  the  acre.— Hart 
V.  Harding,  4(f. 


m.  MODIFICATION  OR  RB9CI9SION  OF 
CONTRACT. 

(B)  Resdasion  br  Vendo. 

®=>95(3)  (MIoh.)  Accepting  payment  from 
purchasers  in  default  waived  notice  of  forfei- 
ture.— Rubenstine  v.  Powers,  589. 
®=>98  (Iowa)  Return  of  cash  payment  insuffi- 
cient to  place  parties  "in  statu  quo." — Rickman 
V.  Houck.  657. 

<&=»IOI   (Minn.)  Removal  of  default  authoriz- 
ing cancellation  of  contract  held  to  reinstate  it.  . 
—Needles  v.  Keys,  83. 

IT.  PBRFORUANCB  OF  CONTRACT. 
(A)   Title  and   Bstate  o(   V*n<iar. 

®=>I43  (Iowa)  Vendee  may  not  indefinitely 
hold  possession  and  refuse  to  pay  parchase 
price  because  of  lack  of  abstract— Campbell  v. 
Hagerty,  328. 

(D)  Payment   of    Pnrcliaae  Honey. 

i@=»l70  (Mich.)  Vendor  forfeiting  contract  *«/d 

not   entitled   to   proceeds   of   crops. — Ebert   v. 

Parle,  402. 

iS=>l76  (Neb.)  When  property  sold  in  gross, 

purchaser  not  entitled  to  abatement,  in  absence 

of  fraudulent  representations  as  to  quantity.— 

Hart  V.  Harding,  46. 

<S=>I87    (Mich.)    Provision    fpr    forfeiture    of 

part  payment  on  failure  to  pay  balance  hdd 

waived.— Pangburn  v.  Sifford,  612. 

V.  RiaHTS  AND  LIABIIilTIBS  OF  PAR- 
TIBS. 

(A)  As  to  BacIi  0*m«r. 

4=3l96  (Iowa)  Purchaser  of  land  who  resold 
before  date  for  giving  possession  cannot  re- 
cover rents  and  profits  during  time  land  was 
unlawfully  kept  by  vendor.— Scott  T.  Habinck, 
817. 

(B)  Aa  to  Tblrd  Fersona  In  (General. 

®=»2I5  (Iowa)  Ob  resale  by  purchaser  be- 
fore date  for  giving  possession,  vendee  of  pur- 
chaser acquired  no  right  against  the  vendor 
for  unlawful  detention  ol  possession.— Scott  v. 
Habinck,  817. 

(C)  Bona  Fide  Pnrchaaera. 
<&=3220  (Neb.)  "Bona  fide  purchaser"  defined. 
—Miller  v.  Vanicek,  132. 

«i=»229(l)  (Neb.)  Third  person  held  charge- 
able with  notice  of  mistake  in  contract,  so  that 
it  might  be  reformed  as  against  him.— Miller  v. 
Vtoicek.  132. 

<Ss>232(9)  (Iowa)  Rule  referring  possession 
to  known  right  of  possession  inapplicable  to 
shvrt-term  lessees.— Golden  v.  Bilbo,  643. 

TI.  RBMBDIBS  OF  VBHOOR. 
(A)  I.ien  and  Recovery  of  Liaad. 

®=»298  (Mich.)  Statute  as  to  writs  of  resti- 
tution held  inapplicable.— Babenstine  v. 
Powers,  589. 

VII.  RBMBDIBS   OF  PURCBA8BR. 
(A)    Recovery    of    Pnrehaae    Money    Fald. 

(£=9338  (Mich.)  Case  for  equity  ft«W  not  made 
by  complaint  for  vendee's  lien,  etc.,  not  show- 
ing absence  of  remedy  at  law.— Van  Hoene  v. 
Barber,  526. 

(B)  Aotiona  for  Breach  of  Contract. 

(Ss>343(2)  (Neb.)  Vendee  held  entitled  to  re- 
cover deficiency:- Hart  T.  Harding,  46. 
«C3345  (Iowa)  Vendor  cannot  counterdaim 
for  improvementa  on  land,  in  action  by  pur- 
chaser for  damages  because  of  unlawfiii  de- 
tention of  possession. — Scott  v.  Habinck,  817. 
(S=3349  (Iowa)  Allegations  held  not  sufficient 
to  show  damage  from  breach  of  agreement  tu 
procure  loan.— Miller  v,  McCutchan,  387. 
®=>3SI(I)  (Iowa)  Purchaser  who  resold  land 
may  recover  of  vendor  only  what  he  had  to  pay 
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to  his  vendees  for  anlawful  detentioii  of  poa- 
BesBlon.— Scott  t.  Habinck,  817. 

VBNCB. 
See  Criminal  Law,  «=9l08. 

I.   nature:  or  SDBJBCT  of  ACTIOlf. 

9=>8  (S.D.)  Statute  relating  to  venue  in  ac- 
tion for  "damages  to  persons"  applicable  on^ 
to  actions  for  physical  injuries. — Kayser  v.  Nel- 
son,  361. 

II.  nOMICILB  OB  RBSIDBHCB  OF  PAR- 

TIBS. 

«=322(3)  (N«k.)  Plaintiff  failing  to  present 
issuable  controversy  against  defendant  in  coun- 
ty of  suit  cannot  rightfully  serve  other  de- 
fendants ontaide  such  county.— Bailey  v.  Chil- 
ton, 939. 

III.  CHANGE  OF  VBNVB  OR  PLACB  OF 

TRIAI.. 

4=337  (Iowa)  Change  for  fraud  in  inception  of 
note  sued  on  cannot  be  granted  after  continu- 
ance.—Bilbo  V.  District  Court  of  Ringgold  Coun- 
ty, 840. 

Reply  to  answer  not  necessary  to  make  up  is- 
sues to  bring  case  within  rule  against  change 
of  venue  after  continuance  granted. — Id. 
4=>4I  (N.D.)  Change  to  residence  county  of 
private  and  corporate  defendants,  on  joint  de- 
mand of  both,  was  proper.— Farmers'  Security 
Bank  of  Conway  v.  Springon,  664. 

VERDICT. 

See  Trial,  «=»^l%-349. 

WATEB8  AND  WATER  COURSES. 

See  Drains. 

V.  SVRFACB  ^(TATBRS. 

4=>II9(2)  (S.D.)  Statute  permits  drainage 
•long  natural  course,  but  law  does  not  permit 
it  along  artifidal  course.— Bae  v.  Kuhna,  280. 
«=»I26(2)  (S.D.)  Evidence  held  to  show  low- 
er landowners'  damage  from  drain  not  trifling. 
—Bae  V.  Kuhns,  280. 

Till.  ARTIFICIAIi  POHDS,  RBIBRVOIRS, 

AND  CHANIIBI.8,  DAMS,  AND 

FLOWAOB. 

«=»I78(2)  (Mich.)  Award  of  $6,65S  for  over- 
flow of  farm  land  held  excessive. — ^Holcomb  v. 
Alpena  Power  Co.,  587. 

Award  of  $1,800  for  overflow  of  60  acres  of 
land  held  excessive. — Id. 


WILUS. 

See  Descent  and  Distribution; 
Administratora 
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II.  TBSTAMBNTARY  CAPACITY. 

$=»52(6)  (Wis.)  Testamentary  incapacity  can- 
not be  presumed  because  testator  had  epilepsy. 
— In  re  DeruBseau'a  Will,  705. 
4s>55(l)  (Minn.)  Evidence  held  to  support 
finding  of  mental  capacity. — In  re  Brewster's 
Estate,  664. 

«=955(i)  (Minn.)  Evidence  held  to  show  tes- 
tator of  sound  and  disposing  mind. — In  re 
Wood's  Estate,  955 

4=355(1)  (8.D.)  Evidence  hM  sufficient  to 
show  testamentary  capacity.— In  re  Whitman's 
Estate,  975. 

4=>55(5)  (Wis.)  Evidence  held  to  show  that  a 
testator  was  competent  to  execute  his  will. — Id 
re  Dpriissean'sWill,  705. 

«S355(I0)  (S.D.)  Weight  of  unnatural  dispo- 
sition of  property  in  showing  testamentary  in- 
capacity depends  on  motives  controlling  testa- 
tor.—In  re  Whitman's  Estate,  975. 


III.  CONTRACTS   TO   DBVISB  OB  BE- 
(iCBATU. 

4»66  (Wis.)  No  breach  of  contract  bv  devisee 
to  care  for  testator,  defeating  the  will.— In  re 
DeruBseau's  Will,  7()5. 

IV,   REQUISITES  AND  VAI^IDITr. 
(C)   Ezectttlom. 

<&=»!  19  (S.D.)  Evidence  held  to  show  sufScient 
declaration  by  testatrix  to  witnesses  that  in- 
strument was  her  will.— Haner  v.  Hauer,  1. 

(F)   Mtstalce,  Undne  Inllncnee,  and  Framd. 

«=9l83(2)    (Wis.)   Evidence  heU  to  show  no 
fiduciary    relationship    existed    with   devisee. — 
In  re  Derusseau's  Will,  705. 
4=9164(1)   (Minn.)  In  a  contest  for  undue  in- 
fluence,  excluding    evidence    of   a   matter   not 
probably  influencing  testator  held  not  error. — 
In  re  Brewster's  Estate,  664. 
4B»l6e(l)   (Minn.)  Evidence   held  to   support 
finding  of  absence  of   undue  influence. — In  re 
Brewster's  Estate,  664. 
ds>iS6(l)   (Minn.)  Bvidence  held  to  show  tes- 
tator not  under  undue  influence. — ^lu  re  Wood's 
S^state    955 

4=>  166(1)   (S.D.)  Evidence   held   sufficient   to 
show  that  testator  was  not  unduly  influenced. 
—In  re  Whitman's  Estate,  975. 
4=>I66(2)  (Wis.)  Evidence  held  to  support  the 
finding  that  testator  was  not  unduly  influenced. 
— In  re  Derusseau's  Will,  705. ' 
4=3166(5)   (8.D.)  Weight  of  unnatural  dispo- 
sition of  proper^  in  showing  undue  influence 
depends    on   motives   controlling    testator. — In 
re  Whitman's  Estate,  975. 
4=3 166(7)   (S.D.)  That  beneficiary  had  oppor- 
tunity to  influence  testator  not  legal  proof  of 
influence.— Gillette    v.    McLaughlin,    277. 

rot  Revoeatlom  and   Revtval. 

4=3l84(I)  (Iowa)  Will  held  not  revoked  by 
codicils.— Bennett  v.  Primer,   392. 

Will  not  revoked  by  codicil,  unless  by  con- 
flict in  terms  or  by  express  provisions. — Id. 
4=184(4)  (Iowa)  Fourth  codicil  held  to  re- 
voke third  codicil,  although  using  words  in  ad- 
dition to  legacies  already  made;  "said." — In  re 
Daniels'  Estate,  647. 

T.  PROBATE.  ESTABUSHMENT,  AND  AN- 
NUUHBNT. 

(I)  HearlniT  op  Trial. 

4=>324(2)  (8.D.)  Bvidence  held  imufllcient 
for  submission  of  question  of  incompetency. — 
Gillette  v.  McLaughlin,  277. 
4=»324(3)  (Mich.)  Execution  with  knowledge 
of  contents  and  without  fraud  in  procuring  sig- 
nature onestion  for  jury.— Gutt  v.  Walter's 
Estate,  629. 

Contestants'  testimony  of  execution  without 
knowing  inatmment  was  a  will  negatives. claim 
of  undue  influence. — Id. 

4=3324(3)  (S.D.)  Evidence  held  insufficient 
for  BubmiRsion  of  undue  influence. — Gillette  v. 
McLaughlin,  277. 

(K)   Review. 

4=>384  (Mloh.)  Erroneous  ruling  that  contes- 
tants were  incompetent  witnesses  prejudicial. 
—Gutt  V.  Walter's  Estate.  529. 
4=>384  (Minn.)  In  a  contest  for  undue  influ- 
ence, excluding  evidence  of  happenings  after 
execution  held  not  reversible  error. — ^In  re 
Brewster's  Estate,  564. 

VI.  OONSTRVCTION. 

(A)  General  Rnlea. 

4e3476  (Iowa)  Will  and  codicil  ahould  be  con- 
strued together.— Bennett  v.  Primer,  392. 

(h\  Destsnatlon  of  Devisees,  and  I,eira- 
^'    tees  and  Their  Respective  Bharea. 

^i^Ci)  (Neb.)  Devise  to  daughter  for  life, 
_;iideT  to  her  children,  refers  to  children  in 
^el'*V-Wtz  V.  -Widman,  172. 
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(F)  Tested  or  Contingent  Bstatea  and  In- 
terestii. 

€=>634(10)  (Iowa)  Devise  of  remainder,  after 
life  estate,  to  childreUj  with  share  of  deceased 
child  to  her  issue,  held  to  vest  only  half  inter- 
est in  surviving  son  on  death  of  life  tenant, 
though  children  of  deceased  sister  died  intestate 
priflr  thereto.— Dowd  v.  Scally,  340. 
«S3634(I5)  (Iowa)  "On  the  death  of  my  wife" 
and  "at  the  death  of  my  wife"  denote  time  or 
event  on  which  remaindermen  come  into  pos- 
session, not  time  remainder  vests. — Dowd  v. 
ScaUy,  340. 

<S=>635  (Neb.)  Devise  to  daughter  for  life,  re- 
mainder to  her  children,  refers  to  children  in 
being,  hut  will  open  and  let  in  after-born  chil- 
dren»— Nita  v.  Widman,  172. 

(H)  Bstates  In  Tmat  and  Po'vrers. 

®=>687(5)  (Iowa)  Beneficial  interest  in  trust 
estate  held  merged  with  remainder. — Bennett 
V.  Primer,  392, 

VII.   RIGHTS    AND  LIABILITIES    OP  .DBT- 
ISBBS   AND  liBOATBBS. 

<A)    Nature  of    Title   and   Rlshta  In    Gen- 
eral. 

^=>7I9  (Mich.)  Mere  delay  in  presenting  will 
for  probate  not  estoppel  against  claiming  un- 
der will. — Barney  v  Barney,  860. 
$=>743  (Mich.)  Consideration  for  assignment 
by  legatee  of  amount  payable  to  him  from  es- 
tate held  inadequate. — Mulford  v.  Stender,  490. 

(B)  Specmo.   Demonatratlve,  and   General 

Devtaea  and  Beqneata. 

^s>750  (Iowa)  Distinction  between  "specific" 
and  "general"   legacy  stated.— In  re  Daniels' 

Estate,  647.        

WITNESSES. 
See  Depositions;   Evidence.' 

I.  ATTBNDANOB,   PRODUCTION   OF  DOOV- 
HBNT8,  AND  COMPBNSATIOH. 

<Ss>28(i)  (Neb.)  Expert  only  entitled  to  stat- 
utory fee.— Ulaski  v.  Morris  &  Co.,  046. 

II.  cohpbtbNoy. 

(C)  Teatlmony   of   Partlea  or  Peraona  In- 

tereated.  tor  or  aoralnat  Repreaenta- 
tlTea.  SnrrlTora,  or  Snceeaaora  In  Ti- 
tle or  Intereat  of  Peraona  Deeeaaed 
or  Inoompetent. 

9s9l3l  (Mich.)  Opposite  party  statute  inap- 
plicable to  will  contests. — Gutt  v.  Walter's  Es- 
tate, 529. 

C=>I46  (Neb.)  Husband  of  nonresident  mar- 
ried woman  competent  to  testify  to  conversa- 
tions with  decedent. — Kiser  v.  Sullivan,  03. 
©=178(4)  (Wis.)  Plaintiff's  testimony  as  to 
transaction  with  decedent  admissible,  where 
deposition  introduced  by  defendants.- Xiamber- 
sou  V.  Lamberson,  70S. 

(D)  Confidential  Relatlona  and  Prlvlleared 

Commnnlcationa. 

$=»202  (MIoh.)  Conversation  between  attor- 
ney who  drew  deed  and  father  admissible  in 
action  between  son  and  daughter  as  to  valid- 
ity of  father's  deed.— Warner  v.  Kerr,  425. 

III.  BXAMIN ATION. 

(B)   Croaa-Bxamlaatlon   and    Re-examlnao 
tlon. 

<Ss>268(2)  (Neb.)  Wide  latitude  allowed  in 
cross-examination  of  indorsee's  cashier  to  show 
bona  fides.— Union  Nat.  Bank  of  Beloit,  Kan., 
v.  Moomaw,  51. 

®=3268(I5)  (Minn.)  Latitude  in  cross-exam- 
ination is  within  court's  discretion. — State  v. 
Minneapolis  Cold  Storage  Co.,  854. 

IV.  CREDIBILITY.  IMPBACHMBNT,  CON- 
TRADICTION, AND  corroboration: 

(A)  In  General. 
«=93I9  (Minn.)  On  appeal  to  district  court,  a 
Tiewcr  as  a  witness  is  subject  to  the  usual 


credibility  tests.- In  re  County  Ditdi  No.  88, 
Marshall  County,  87^ 

(D)    Character    and    Coadnot    of    'Wltneaa. 

<S=3337(5)  (Neb.)  Defendant  witness  may  be 
asked  if  ever  convicted  of  felony.— Denker  v. 
State,  946. 

®=3345(l)  (Iowa)  Cross-examination  of  wit- 
ness as  to  whether  federal  officer  had  investi- 
gated charges  against  him  improper.— Didtson 
V.  Yates,  310. 

€=s>345(l)  (Mich.)  Evidence  as  to  conviction 
of  witness  admissible  to  affect  his  credibility. — 
Niedzinski  v.  Coryell,  476. 
«=345(4)  (Iowa)  Verdict  of  guilty  upon 
which  no  judgment  has  been  entered  not  a 
"conviction"  within  statute.— Dickson  v.  Yates, 
310. 

i&=>345(4)  (Neb.)  May  not  be  cross-examined 
as  to  plea  of  guilty  in  another  case  to  aifect 
credibility,  since  such  is  not  a  "conviction"  un- 
der the  statute.— Ford  v.  State,  70. 

(C)  Interest  and  Blaa,  of  'Wltaeaa, 

€=>372(l)  (S.D.)  Court,  on  cross-examination 
to  show  bias,  cannot  exclude  evidence  that  is 
material  and  relevant. — State  t.  Kenstler,  259. 

(D)   Inconslatent    Statementa    br   'Wltneaa. 

9=>379(l)  (Iowa)  May  be  impeached  by  proof 
of  former  inconsistent  statements. — Borough  t. 
Minneapolis  &  St.  L.  By.  Co.,  320. 
®=»383  (lowa^  May  be  impeached  by  proof  ot 
former  inconsistent  statements  material  to  is- 
sue.—Borough  V.  Minneapolis  &  St.  L.  By.  Co., 
320. 

«=>388(5)  (Iowa)  Exdusion  of  question  <» 
cross-examination,  laying  foundation  tor  im- 
peachment, held  error.— McDonald  t.  YeUow 
Tazicab  Co.,  201. 

®=s>388(IO)  (Iowa)  Proper  foundation  held 
laid  for  impeaching  witness. — Borough  v.  Minne- 
apolis &  St.  li.  By.  Co.,  320. 
<S=^389  (Iowa)  Court  erred  in  not  admitting 
impeaching  testimony,  when  witness  denied 
making  inconsistent  statement. — ^Borough  v. 
Minneapolis  &  St.  L.  Ry.  Co.,  320. 
®=3390  (Iowa)  Impeaching  evidence  held  ad- 
missible.—Borough  V.  Minneapolis  &  St  L.  By. 
Co.,  320. 

(B)    Contradletlon    and    Corroborattoa    of 
Wltneaa. 

4=3398(3)  (Mich.)  Defendant  bound  by  cross- 
examination  of  plaintiff. — Barley  v.  Hartford 
Fruit' Growers'  &  Farmers'  Exch.,  607. 

WORDS  AND  PHRASES. 

"Accidental  means." — Weber  v.  Interstate  Busi- 
ness Men's  Ace.  Ass'n  (N,  D.)  97. 

"Against  loss."- Wyman,  Partridge  &  Co.  r. 
Bible  (MAn.)  45. 

"Assistant."- Lower  v.  State   (Neb.)   174. 

"At  the  death  of  my  wife."— Dowd  v.  Scally 
(Iowa)  840.       . 

"Bad  faith."— Wangsness  v.  Stephenson  (S.  D.) 
862. 

"Bona  fide  purdiaser."— Miller  v.  Vanicek 
(Neb.)  132. 

"Bridge.' —Central  Bridge  &  Construction  Co. 
V.  Saunders  County   (Neb.)  220. 

"Capital  stock."- Peters  Trust  Co.  t.  Douglas 
County  (Neb.)  812. 

"Case."- E.  H.  Emery  &  Co.  V.  American  Re- 
frigerator Transit  Co.  (Iowa)  750. 

"Casual  eniployment."— Nedela  v.  Mares  Auto 
Co.  (Neb.)  885. 

"Compensation."— State  v.  Reeves  (S.  D.)  993; 
Christophcrson  v.  Reeves  (S.  D.)  1015. 

"Conviction."— Dickson  v.  Yates  (Iowa)  810; 
B'ord  V.  State  (Neb.)  70. 

"Culvert."— Central  Bridge  &  Construction  Oo. 
V.  Saunders  County   (Neb.)  220. 

"Current  year."— Central  Bridge  &  Construc- 
tion Co.  T.  Saunders  County  (Neb.)  220. 
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Writs 


"Damages."— Renuer  v.  Model  Laundry,  Clean- 
ing &  Dyeing  Co.  (Iowa)  611;  Scott  v. 
Habinck  (Iowa)  817. 

"Damages  to  persons."— Kayser  y.  Nelson  (S. 
D.)  361. 

"Disability."- Moses  v.  National  Union  Coal 
Mining  Co.   (Iowa)   746. 

"Discrimination."— Des  Moines  Nat  Bank  t. 
Fairweather  (Iowa)  313. 

"Due  process  of  law.  — Aibin  v.  Consolidated 
School  Dist.  No.  14  of  Richardson  County 
(Neb.)  141. 

"Emolument."— State  v.  Reeves  (S.  D.)  993. 

"Ensuing  year,"— Central  Bridge  &  Construc- 
tion Co.  V.  Saunders  County   (Neb.)  220. 

"From."— Lowman  v.   Shotkoski  (Neb.)   107. 

"General  legacy."— In  re  Daniels' Estate  (Iowa) 
647. 

"Hedging."— Edfteley  Co-op.  Grain  Co.  v.  Spit- 
zer  (N.  D.)  880. 

"Holder  in  due  course." — ^Britton  Milling  Co.  v. 
WUlJams   (S.  D.)  265. 

"Immediate  disability."— Rathbun  v.  Globe  In- 
demnity Co.  (Neb.)  903. 

"Immediately."— Rathbun  r.  Globe  Indemnity 
Co.  (Neb.)  003. 

"Immediate  notice." — Frommelt  T.  Travelers' 
Ins.  Co.  (Minn.)     S6o. 

"Infamous  crime."— Becker  v.  Green  County 
(Wis.)  715. 

"In  statu  quo."— Hickman  y.  Houck  (Iowa) 
667. 

"Iiast  dear  chance."— Miller  y.  Sioux  Palls 
Traction  Co.  (8.  D.)  233. 

"Loss."- Moses  v.  National  Union  Coal  Mining 
Co.  (Iowa)  746. 

"Loss  of  use."- Moses  v.  National  Union  Coal 
Mining  Co.  (Iowa)  746. 

"Maintenance."— Bolich  y.  Robinson  (Neb.) 
218. 

"Motor  vehicle."— Niedzinski  f.  Coryell  (Mich.) 
476. 

"Napropathy."— Carpenter  v.  State  (Neb.)  941. 

"Not  previously  unchaste." — Christiancy  v. 
State  <Neb.)  948. 

"On  the  death  of  my  wife."— Dowd  y.  Scally 
(Iowa)  340. 

"Ordinance."— City  of  Detroit  v.  Detroit  Unit- 
ed Ry.  (Mich.)  516. 

"Ordinance,  order,  or  resolution." — Hamre  y. 
City  of  Thief  River  FaUs  (Minn.)  225. 

"Partition  fence."— Osgood  v.  Names  (Iowa) 
331. 

"Pay."— Christopherson  v.  Reeves  (S.  D.)  1016. 

"Performing  services  growing  out  of  and  inci- 
dental to  his  employment.  — U.  S.  Casualty 
C!o.  V.  Superior  Hardware  Co.  (Wis.)  694. 

"Perpetual."— Widener  v.  Sharp   (Neb.)  161. 

"Perquisite."— State  v.  Reeves  (S.  D.)  993; 
Christopherson  v.  Reeves  (S.  D.)  1016. 

"Personal  estate."— Maxwell  y.  Maxwell  (Neb.) 
227. 


"Pleading."— Hogan  v.  City  of  Bcloit  (WU.) 
687. 

"Pledge."— aark  v.  Chapman   (Mich.)  497. 

"Plus?'— Central  Bridge  &  Construction  Co. 
V.  Saunders  County  (Neb.)  220. 

"Police  patrol  wagons.  -Baberg  v.  Johnson 
(Minn.)  12. 

"Police  power."— City  of  Des  Moines  y.  Man- 
hattan OH  Co.   (Iowa)  823. 

"Previously  chaste."— Christiancy  y.  State 
(Neb.)  048. 

"Plroceeding."— Hogan  y.  City  of  Beloit  (Wis.) 
687. 

"Public  purpose."— State  v.  Reeves  (S.  D.)  993. 

"Quasi  criminal  proceeding." — BoUch  v.  Rob- 
inson  (Neb.)   218. 

"Racing."— Thomas  v.  Rasmussen  (Neb.)  104. 

"Redeemed."- Arends  y.  Frerichs  (Iowa)  650. 

"Resolution."— City  of  Detroit  v.  Detroit  Unit- 
ed By.  (Mich.)  616. 

"Revision  of  statutes."— Becker  y.  Green  Coun- 
ty (Wis.)  715. 

"Said."— In  re  Daniels'  Estate  (Iowa)  647. 

"Seduction."- Savage  v.  Embrey  (Mich.)  603. 

"Specific  legacy."— In  re  Daniels' Estate  (Iowa) 
647. 

"Total  disability."- Rathbun  y.  Globe  Indem- 
nity Co.   (Neb.)  903. 

"Willful  neglect.''— Preston  v.  State  (Neb.) 
926. 

"Work."— State  v.  Dean  (Minn.)  275. 

"Works  of  charity."— State  v.  Dean  (Minn.) 
275. 

"Works  of  necessity." — State  v.  Dean  (Minn.) 
276. 

WORK  AND  LABOR. 

<S=>24(I)  (Minn.)  On  counterclaim  for  labor, 
held  error  to  submit  reasonable  value  of  serv- 
ices.—Siyerts  V.  Dahoot,  839. 
€=928(4)  (Mich.)  Proof  shodld  be  specific  as 
to  value  of  work  done.— Kitchen  v.  Bill,  466. 
9=329(2)  (MIoh.)  Recovery  by  employee  on 
quantum  meruit  on  breach  of  contract— Kitch- 
en V.  Hill,  465. 

«=»30(3)  (Mioh.)  Instruction  as  to  recovery 
on  implied  contract  not  reqtiired  under  proofs. 
—Kitchen  y.  Bill,  465.     ' 

WORKMBira  COMPENSATION  ACTS. 

See  Master  and  Servant,  «=9848-420. 

WRIT  OF  ERROBt 

See  Appeal  and  Error.' 

WRITS. 

See  Attachment;  Certiorari;  Execution;  Gar- 
nishment; Injunction,;  Mandamus;  Process; 
Prohibition;  Quo  Warranto. 
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